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Internal

Sub: Writ Petition No.8215(W)/2008 filed in the Calcutta High Court
by the Subhash Chandra Basu & Anr. Vs UOI & Ors.

PUC is a letter received from Ministry of Home Affairs seeking
comments of this Office on para 15 of the Writ Petition [No.8215(W)/ 2008]
filed in Calcutta High Court.

2. Para 15 of the Writ Petition [No.8215(W)/2008] is at FIX.

3. The list of files, which were made available to Chief Information
Commissioner, in respect of a RTI request received in this Office, is at F/Y.

4. F/Z is the list of files, which were made available to the Justice
Mukherjee Commission of Inquiry vide this Office letter dated July 4, 2000
and July 25, 2000 respectively.

5. It may be seen that PMO has made available the list of files to CIC
(F/Y), which had also been made available to Justice Mukherjee
Commission of Inquiry (F/Z), except the files at Si. No.19 and 20 (at F/Y).

6. As the files at Si. No. 19 and 20 (F/Y) does not relate to disappearance
of Netaji Subhash Chandra Bose, but are related to Bharat Ratna Award,
hence the same were not shared/ made available to Justice Mukherjee
Commission of Inquiry.

7. In 2000 relevant record regarding Justice Mukherjee Commission of
Inquiry was dealt from these files in NGO Section i.e. the files mentioned at
51. No.30 and 31 (F/Y). Hence, the same were also not made available to
Justice Mukherjee Commission of Inquiry. Accol'ou%-/-Q/1 Pgn kja-c-Q-426'
latiow ckt9p,crivaA 

Submitted please.

Director/(AA

(Rajesh Sharma)
March 18, 2009
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Internal

Sub: Writ Petition no. 8215(W)/2008 filed in Calcutta High Court in  the
Subhash Chandra Basu & Another Vs. Union of India & Others

FR is an OM dated 15.12.2020 from MHA, seeking comments and
suggestions regarding any edition / deletion on a draft affidavit [F/A], and
confirmation whether this office may like to file a separate affidavit  on Writ
Petition no. 8215(W)/2008 filed in Calcutta High Court.

2. Relevant background and facts to the matter are as under:

(i) Writ  Pet ition no. 8215(W)/ 2008 had been filed by Shri Subhash Chandra
Basu & Another Vs. Union of India & Others. Besides MHA, Principal
Secretary to PM, Mb o Parliamentary Affairs and MEA are respondents.

(ii) Earlier,  comments of this office were sought  on paragraph 15 of the Writ
Petition, which refers to newspapers cuttings relating to direction given by
CIC to PM0 about Secret / Top Secret etc. files available in PM0.
Requisite inputs were provided to MHA with the request to take necessary
action in the matter [34].

(iii) As per draft  affidavit ,  pet it ion contains reference to  this office at  pages
18-19 (paragraph 15, at F/B) and page 23 (paragraph 16.4, at F/C).
Information in respect of these has already been provided to MHA.

(iv) There are several cases regarding Netaji Subhas Chandra Bose in High
Court. In another case [4/N, on linked file no. 915/11/C/2/2006-Pol (Vol
IV)] a decision was taken that  MHA would act  as the nodal Ministry for
PMO as well as other Ministries impleaded as respondents, and file
affidavits on behalf of all.

3. In view of the above, we may convey no comments and request  MHA to
file affidavit for Government of India, in consultat ion with the other Minist ries
concerned, after due vetting.

p f r "
2 - 3  I  1 2 -

0.A.t

..fc.tt,) )44

)11\ie

(Amit Agrawal)
22.12.2010
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Court Matter / Most Immediate

Ministry of Home Affairs
I S Division -II : Legal Cell

Lok Nayak Bhawan, New Delhi -3

Subject: WP No. 8215 (W) /2008 filed in the Calcutta High Court
by the Subhash Chandra Basu & Anr. Vs UOI & Ors.

Pl. sirtAAc.
LAt,

)

J-g t -e, Reference is invited to PMO's ID Note No. RTI/219/2006-PMA dated 27th

February, 2009 on the above mentioned subject.

2. Ministry of Home Affairs is taking action as per the decision taken in the

meeting chaired by Secretary to the Prime Minister on 1.9.2008. However, para

15 of the Writ Petition read with the newspaper cuttings referred to Itte para 15

to PM0 about some Secret / Top Secret etc files available in PM0. English

version of the Newspaper cutting mentioned in the said para is enclosed herewith.

It may be seen from these newspapers cutting that references have been made to

the records available with PMO. As such, MHA is not able to comment on these

records.

3. Therefore, PM0 may kindly either suggest an answer to para 15 of the

Writ Petition or accord concurrence to the reply prepared by MHA before filing the

same in the Hon'ble Court.

End l : As above.

(S K Malthora)
Deputy Secretary to the Govt. of India

Tele : 2469 7124

PM0 [ Kind Attn : Shri Amit Agarwal, Director], South Block, New Delhi -1.

MHA Note ID No.12014/6/2008-Cdn Dated, the 16th March, 2009.

12-Lict 19 17



P.65/Cor.

CIC DIRECTED PMO TO GIVE LIST6 OF 29 FILIES ON NETAJI

Name of the News Paper `Bartaman'
New Delhi ,19 February, 2008 - Chief Information Commissioner Shri
Wahjat Habibullah directed the PMO to bring to the notice of the public the
list and title of 29 secret files relating to Netaji within 10 days, this was in
continuation with its earlier direction dated 151h February. These 29 files

marked as 'Top Secret', 'Confidential' and 'Secret' are ko in the PMO.
CIC gave written direction to the Director PMO Shri Amit Aggarwal that
this list is to be given to the organization named 'Mission Netaji' of Delhi.
This organization has filed a RTI petition for the above information.

Earlier PMO has informed the CIC that if the information is made public it
can effect the relation with a particular Country. CIC has directed that they
are not directing to divulge the contents of the file. On 1 5th February CIC
directed PMO to submit in sealed cover the details and contents of the secret
files, the PMO had submitted a list of 35 files out of which 2 files has been
declassified and its contents has been made public. The CIC informed that
out of the 33 secret files 7 are Top Secret, 3 Confidential, 23 Secret and out
of these 33 files 4 relates to Foreign Affairs, as such information has been
asked on 29 files.

P. 66/cor.

LIST OF 29 SECRET FILES ALONG WITH LETTERS OF NETAJI'S
WIFE AND DAUGHTER MADE PUBLIC BY THE CENTRE

Name of the News Paper *Bartaman'
New Delhi 26th

provide information on 29 files relating to disappearance of Netaji. These
files are kept in a volt of PMO alongwith letters to the Government of India
from wife of Netaji Smt. Emily Sechel and daughter Ms Anita Basu.
'Mission Netaji' of Delhi sought the information from PMO. But the Central
Government did not gave the details of the Secret files stating that
sovereignty of the country and relating with some other country may get
effected if contents of these files are divulged. On 8th February Chief

Information Commissioner directed the PMO to bring to the notice of the
public the list and title of 29 secret files relating to Netaji. Other then these
files the letter from the wife and daughter of Netaji papers relating to Ashes
of Netaji, Indian National Army and its Treasury, Policy Paper on conferring
*Bharat Ratna' posthumously etc are also kept in PMO. Tho, CIC informed
that out of the 29 secret files 7 are Top Secret, 3 Confidential, 23 Secret.

0



Name of the News Paper Anand Bazar Patrika'
New Delhi 26th March, 2008 - Under RTI Central Government was forced to
provide information on 29 files relating to disappearance of Netaji. So far
these information were kept in the PMO as Top Secret. Other then these files
the letter from the wife and daughter of Netaji papers relating to Ashes of
Netaji, Indian National Army and its Treasury, Policy Paper on conferring
'Bharat Ratna' posthumously etc are also kept in PM0.
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Most Immediate

PRIME MINISTER'S OFFICE
[POLITICAL SECTION]

Sub: Writ Petition No.8215(W)/2008 filed in the Calcutta High Court by the
Subhash Chandra Basu & Anr. Vs UOI & Ors.

Reference is invited to Ministry of Home Affairs' ID note no. 12014/6/2008-Cdn
dated March 16, 2009 on the above subject.

2. The following relevant documents on the subject are being forwarded:

(i) Copy of the letter by which the list of the files on Netaji Subhas Chandra Bose
provided to CIC with reference to a RTI request of Shri Anuj Dhar, r/o Vikas
Puri, New Delhi.

(ii) Copies of the letters dated July 4, 2000 and July 25, 2000, by which the list of
files on disappearance of Netaji Subhas Chandra Bose was provided to the Justice
Mukherjee Commission of Inquiry.

(iii) Copy of the letter dated July 24, 2000 by which the list of Top Secret files on
disappearance of Netaji Subhas Chandra Bose was provided to the Justice
Mukherjee Commission of Inquiry. [Top Secret document, being sent
separately].

3. The Justice Mukherjee Commission of Inquiry was not made available the
following 4 files due to the following reasons, out of the list of files made available to
CIC:

(a) Files at SI. No.
Subhash Chandra Bose, but related to Bharat Ratna Award.

(b) Files at Si. No. 30 and 31 - Request of Justice Mukherjee Commission of Inquiry
seeking relevant Top Secret files, were dealt with on these two files.

4. I am directed to request that the Ministry of Home Affairs may kindly take
necessary action in the matter.

Home Secretary

(Amit A'grawal)
Director

Tel. 2301 2613
Fax No. 23016857

PM0 ID no. 1249196/PM0/2009-Po1.1
End: as above

) ectieitei 1,15 c7i-

Dated March 19, 2009



Most Immediate

PRIME MINISTER'S OFFICE
[POLITICAL SECTION]

Sub: Writ Petition No.8215(W)/2008 filed in the Calcutta High Court by the
Subhash Chandra Basu & Anr. Vs UOI & Ors.

Reference is invited to Ministry of Home Affairs' ID note no. 12014/6/2008-Cdn
dated March 16, 2009 on the above subject.

2. The following relevant documents on the subject are being forwarded:

(i) Copy of the letter by which the list of the files on Netaji Subhas Chandra Bose
provided to CIC with reference to a RTI request of Shri Anuj Dhar, r/o Vikas
Puri, New Delhi.

(ii) Copies of the letters dated July 4, 2000 and July 25, 2000, by which the list of
files on disappearance of Netaji Subhas Chandra Bose was provided to the Justice
Mukherjee Commission of Inquiry.

(iii) Copy of the letter dated July 24, 2000 by which the list of Top Secret files on
disappearance of Netaji Subhas Chandra Bose was provided to the Justice
Mukherjee Commission of Inquiry. [Top Secret document, being sent
separately].

3. The Justice Mukherjee Commission of Inquiry was not made available the
following 4 files due to the following reasons, out of the list of files made available to
CIC:

(a)
Subhash Chandra Bose, but related to Bharat Ratna Award.

(b) Files at Si. No. 30 and 31 - Request of Justice Mukherjee Commission of Inquiry
seeking relevant Top Secret files, were dealt with on these two files.

4. I am directed to request that the Ministry of Home Affairs may kindly take
necessary action in the matter.

Home Secretary
PM0 ID no. 1249196/PM0/2009-Po1.1
End: as above

) t C kle4)

4k' t

\

(Amit Agrawal)
Director

Tel. 2301 2613
Fax No. 23016857

Dated March 19, 2009



Most Immediate

PRI ME  MIN IS TE R' S  OFFI CE
[POLITICAL SECTION]

Sub: Writ Petition No.8215(W)/2008 filed in the Calcutta Hi2h Court by the Subhash
Chandra Basu & Anr. Vs UOI & Ors.

Reference is invited to Ministry of Home Affairs' ID note no. 12014/6/2008-Cdn dated
March 16, 2009 on the above subject.

2. The following relevant documents on the subject are being forwarded:

(i) Copy of the letter by which the list of the files on Netaji Subhas Chandra Bose provided
to CIC with reference to a RT1 request of Shri Anuj Dhar, r/o Vikas Puri, New Delhi.

(ii) Copies of the letters dated July 4, 2000 and July 25, 2000, by which the list of files on
disappearance of Netaji Subhas Chandra Bose was provided to the Justice Mukherjee
Commission of Inquiry.

(iii) Copy of the letter dated July 24, 2000 by which the list of Top Secret files on
disappearance of Netaji Subhas Chandra Bose was provided to the Justice Mukherjee
Commission of Inquiry. [Top Secret document, being sent separately].

3. The Justice Mukherjee Commission of Inquiry was not made available the following 4
files due to the following reasons, out of the list of files made available to CIC:

(a)
Chandra Bose, but related to Bharat Ratna Award.

Files at SI. No. 30 and 31 - Request of Justice Mukherjee Commission of Inquiry seeking
relevant Top Secret files, were dealt with on these two files.

(b)

4. I am directed to request that the Ministry of Home Affairs may kindly take necessary
action in the matter.

(Amit Agrawal)
Director

Tel. 2301 2613
Fax No. 23016857

Home Secretary
PM0 ID no. 1249196/PM0/2009-Pol. Dated March 19, 2009

End: as above

n.o.o.

Copy, with enclosures, to:

Ministry of Home Affairs [Attn: Shri S. K. Malthora, Deputy Secretary]



Right to Information

PRIME MINISTER'S OFFICE

South Block
New Delhi 110 101

No. RTI/219/2006-PMA Dated )i,/ March - 2008

To:
Shri Anuj Dhar
263, Kangra Niketan
Vikas Puri
New Delhi- 110 018

Subject: List of files on Netaji Subhas Chandra Bose in Prime Minister's Office

Sir,

In pursuance of Central Information Commission's order dated 8.2.2008 in
Adjunct to Appeal no. CICNVB/A/2007/00129A, a list of the files referred to in the
order is enclosed.

Enclosure: as above

k

Yours faithfully,

(Amit Agrawal)
Director and

Central Public Information Officer
M: 2301 2613



RTI/219106-PMA

Details of files relating to Netaji

File No. Subjectfs.N.
1. 2/658/53-PMS 1 lankinath Bhavan at Cuttack, birthplace of Shri Subhas Chandra Bose -

acquisition by the Orissa Government of - use of the building as a hospital
by the Netaji Subhas Seva Sadan

te..--' -2. 23(11)/56-57PM INA Treasure

3. 2/64/56 -66 -PM( ) Death of Shri Subhash Chander Bose -Appointment of an inquiry committee
to go into the circumstances of the death

. 2/64/56-66-PM(V.2) Death of Shri Subhash Chander Bose -Appointment of an inquiry committee
to go into the circumstances of the death

5. 2/64/56-67-PM(Vi )_ Death of Shri Subhash Chander Bose -Appointment of an inquiry committee
to go into the circumstances of the death

6. 2/64/56-68-PM(V.4) Death of Shri Subhash Chander Bose -Appointment of an inquiry committee
to_go into the circumstances of the death

. 2/64/56-70-PM(Vi. Death of Shri Subhash Chander Bose -Appointment of an inquiry committee
to qo into the circumstances of the death

8. 2/67/56 -71 -PM (/.1)
,

Widow and daughter of Shri Subhash Chandra Bose Miscellaneous
correspondence with and about

9. 2/67/56 -71 -PM (V.2) Widow and daughter of Shri Subhash Chandra Bose Miscellaneous
correspondence with and about

10 2/64/78 -PM
_

Death of Netaji Subhash Chander Bose, appointment of an inquiry
" commission to go into the circumstances of death

11. 2/64/78 -PM Annexure Death of Netaji Subhash Chander Bose, appointment of an inquiry
commission to go into the circumstances of death- Annexure

Widow and daughter of Shri Subhash Chandra Bose12. 2/67/78 -PM
Miscellaneous correspondence with and about

13. 2/64/79 -PM Death of Netaji Subhash Chandra Bose - Appointment of an inquiry
commission to go into the circumstances of - INA treasures etc

/ 14. 2/64/80 -PM Annexure Death of Netaji Subhash Chandra Bose - Appointment of Enquiry
Commission to go into the circumstances of - and papers reg. INA treasure,
etc.

2/64/86 -PM Death of Netaji Subhash Chandra Bose - Appointment of Enquiry, . 15.
Commission to go into the circumstances of - and papers reg. INA treasure,
etc.

16. 800/6/C/3/88 -Pal Death of Netaji Subhash Chandra Bose - Appointment of an enquiry
commission to go into the circumstances - papers regarding INA treasure
etc

17. 800/6/C/1/89-Pol Netaji Subhash Bose

18. 870/11/P/17/90-Pol Netaji Subhash Chandra Bose - disappearance regarding - reference from
Prof. Samar Guha, MP

19, 800/5/C/1/91-P0l V ) Bharat Ratna Award - Maulana Abu! Kalam Azad, Subhash Chandra Bo
3RD Tata, Morarji Desai

20. 800/5/P/2/91-Pol Bharat Ratna Award- Policy papers about - posthumous conferment
guidelines - Maulana Abul Kalam Azad, Netaji Subhash Chandra Bose

21. 870/11/P/10/91-Pol Netaji Subhsash Chandra Bose - disappearance regarding - reference from
Prof. Samar Guha, MP

Netaji Subhash Chandra Bose - disappearance "21 870/11/P/16/92-Pol

. . r
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1, 23. 870/11/P/10/93
Po1(V.2)

Disappearance of Netaji Subhash Chandra Bose

24. 870/11/P/11/95-Pol Disappearance of Netaji Subhash Chandra Bose

25. 915/11/C/6/96 -Poi Disappearance/ death of Netaji Subhash Chandra Bose, etc.

26. 915/11/C/9/99-Pol(V.1)

27. 23(11)/56-57-PM-NGO INA Treasure

/ 28. 1-2(64)/78-PM-NGO Death of Netaji Subhash Chandra Appointment of an enquiry
commission to go into the circumstances of death

e/ 1 29. G-12(3)/98-NGO Transfer of the Ashes of Netaji Sc Bose to India

" 7 30.
.----

G-16(4)/2000-NGO(V.1) Death/Disappearance of Netaji SC Bose -Justice Mukherjee Commission of
Inquiry

31. G-16(4)/2000-NGO(V.2) Death/Disappearance of Netaji SC Bose -Justice Mukherjee Commission of
Inquiry

(RAJESH SHARMA)
Section Officer

Prim?) &iinister's
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Prime Minister's Office

No. 915/11/C/2/2000-Pol 4th July, 2000

From:

To:

Sir,

Ms. Archana Ranjan,
Director
Prime Minister 's Office
South Block,
New Delhi. -110011.

Shri P.K. Sengupta
WBHJS (Retd.)
Secretary,
Justice Mukherjee Commission of Inquiry

Block,(Third Floor)
11 A Mi17.41 Ghalib Street, Calcutta 700 087.

, I am directed to refer to your letter
No..1MC/Meetingi48/95 dated 23rd Max'. 2000 and to fonvard the photo-
copies of the files/records concerning Netaji Subhas Chandra INS as
per the list enclosed. Two files which are classified as Top Secret, are
being sent separately.

2. The file No.12(226)/56-PM which contained agenda
paper/cabinet decision regarding "Investigation in to the circumstance
leading to the death of Shri Subhash Chandra  Bose" was destroyed in
1972 in course of routine reviewlweeding of old records since records of
Cabinet proceedings are kept permanently in Cabinet Secretariat. from.
where they may he procured.

3. Certain documents of F.No.23(156)/51-PM required by the
Commission have been destroyed while recording that file in 1969. The
list of the papers destroyed may kindly be seen in that file.

Yours faithfully.

lArchana Raritan 1
Director

61,4 1,, NCI gc
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List of tiles on Netaji Subhash Chandra Bose
located in PM0 records:

SI.No. Files Number Subject

23(156),51 -PM
(Secret)

Disposal of properties of Indian
National Army in the far East.

23(11)/56 -57 -PM I.N.A Treasure.
(Top Secret)

*3. 2(64),56 -66 -PM (i) Death of Sh. S.C.Bose.
Vol. LIII.IV&V (Secret) (ii) Appointment of an Enquiry Committee
Vol II - (Top Secret) to go into the circumstances of the death.

4. 2(64)/78 -PM
(Secret)

5. 2(64)'79 -PM
(Confidential)

X 2(64):80 -PM
7. 2(64),81 -PM
8. 2(64)/82 -PM
9. 2(64)/84 -PM

0. 2(64)/86 -PM
(Secret)
800/6/C3 /88-Pol
(Secret)
800/6/C/1189-Pol
(Secret)
800/6/C11/190 -P01

14. 800/6/C/1/91-Pol
15. 915/11/C/6/96-Pol

5/11/C/9/99-Pol
[ Vol. 1,11 & III]
(Vold -Secret)

- do-

- do-
do-

- do-
- do-
- do-
- do-

-do-

Netaji Subhash Bose

Netaji Subhash Bose
Disappearance of Netaji Subhash Bose
Disapperanceldeath of Sh. S.C.Bose.

Disappearance death of Shri S.C. Bose.

*Regarding F.Nos. 23(11)/56 -57 -PM and 2(64)/56 -66 -PM (Vol.11) bei
Top Secret a further communication will follow.

11
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Prime Minister's  Office

No 25th July, 200t1

From:

To:

Ms. _krchatia Ranian,
Director
Prime Minister 's Office
South Block,
New DMA -110011,

Shri P.K, Setwupta
ABI-1.1S (Reid.)
Secretary.
Justice NIukherjee Commission of Inquiry

BloA.(Third Floor)
11 NN17i1 cakto-ta 7 0 0 os 7

In continuation of my letter dated 4''' July, 2000 1
am desired to forward photo copies of 10 more files relatirw to Netuji
Subhas Chandra Bose,TNA which have since been located in PM()
records as per list attached).

One more file (1-' No 2(381) 60-66-1),N1 proposal to
bring Shri Subhas Chandra Bose's ashes from I ok)o and to put up a
memorial to him in front of the Red Fort in Delhi) is not readily traceable
and would be sent when found. Efforts to locate it are on.

Yours fi thfully.

i A rc li, j1,1

1)11-CC1.0i



List of files on Netan Subhash Chandra Bose
located in PM0 records:

Files \Wilber

1, 2(07) 56-71. -PM Vol.1 & 11
(secret)

2((7) 78 -PM
(secret)

Annexure to S.No 38
(confidential)

216,-1 80 -PM (Annexure
(secret)
2(658) 53-PMS ,
(secret)

870/1113'1790-Pol
(secret)

870 II P 10 91-Pol
(secret)

Subject

Widow and daughter of Shri Subha
Chandra Bose Misc, correspondc!
with and about,

-do-

Death of Netan Subhas Chandrzi
Bose - appointment of an inquiry
Commission to go into the
circumstances of death).

Jankinath 13havan at Cuttack.
Birth place of Shri Subhas Chandra
Bose .:cciuisition by the Orissi,
Govt. M. use of the building as a

lospital by the Netaii Subhas S e V i l

Sadan.

Netati Subhas Chandra Bose -
disappearance regarding Sh,
Samar Guha. MP's letter fOrN.,.-9rdc,..i
by the Prefideni

-do-

* Regarding F.Nos.2((i4 ) 78 -PM AnneNure to S.No,3g and 21'(4) 80-
PMf Annexure) - Photo copy of the main tiles have been made available
the Commission ide letter NO 915 11 C 2 2000-P, ,1 dated 4 7 2i)(0



Atil
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S. 870 I I P 16 92 -Poi
(confidential)

870 11 P1 0;93-Pol VoI.I& II
(secret)

870 1 JP, 1 r95-Pol
(secret)

Netaji Subhas Chandra Bose -
disappearance of papers re2arding.

Disappearance of Netaji Subhas
Chandra Bose return of the ashes of
Shri Netaji Subhash Chandra Bose
from Japan to India.

Disappearance of Netai Subhas
Chandra Bose.
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14.1 . Be i t  ment ioned here that  another  Wr it  Peti t ioner  was  fi led in

this Hon'bie Cour t by another  lawyer  cha llenging a rb it r a ry dec is ion of

rejection of  Mu kher jee Commiss ion Report da ted 17.05 .2006 and the

Action Taken Report  (ATR) of Central Government.  The said Writ  Petit ion

is st ill pending for  final adjudication.

14 .2 . In sp it e  of  cons is t en t  dema nd fr om t he p u bl ic  a t  la r ge and

filing of sa id Writ Petition aga ins t the sa id rejection, the Central

Government  did not  disclose any r ea son for  such r eject ion of  Mukher jee

Commiss ion Repor t  and the r eason bes t  known to them only.

15. Tha t very recently by the order  of Central Information Officer  some

of  the 'Secret '  and 'Top Secret '  f i le or  document s  or  r ecords  r ela t ing to

alleged Netaji 's  disappea rance or  dea th and T reasurer  of  Indian Na tiona l

Army (I.N.A) and conferment of Bha ra t Ra tna Award on Netaji

pos t hu mou s ly have been ke p t  open  to  the Pu b lic  and  i t  ha s  becoming

access ib le to the public  now. As  a  r es u l t  of  s u ch  or der  i t  ha s  got  new

dimens ion or broader spec t rum and a bright hor izon in the filed of

inquiry into a l leged disappea rance or  dea th of Neta ji  have been ,,,nveiled

/  or  divulgas in a s  much a s  such documents  were completely out  o:  reach to

the Mukher jee conducting.

Therefore,  the Mukherjee Commiss ion, i ip ointed fur th, ,  ,  shall be able

to answer  the point s  (d)  of the t erms  of reference of earlier appointment
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which were unanswered by the commiss ion previous ly for which

Mu kher jee  Commiss ion  i s  r equ ir ed t o be r eap p oin ted in the a b ove f ac t

and circumstances:  The sa id news  of  the Informat ion Commiss ioner  were

published in dif fer ent  News Paper s  such as  Ba r taman and Ananda Baza r

Patrika da ted 20.02 .2008 and 27.03.2008- and Bar tam an da ted

27.03.2008.

The xerox copies of the said news paper s repor t s cut t ing a re

enclosed herewith and mar ked  as collectively to the

writ  petit ioner .

16. Tha t  i t  is  per t inent  t i\  ment ion. here tha t  the peti t ioner  No.1 herein

al,  o filed another  Writ  Petit i)pn being W.P.No. 27541(W) of  2006 in this

f lonb le Cour t for stopping l sor t s of expenditur e incur r ed by the

Government  of  I ndia  for  up kee and ma in tena nce of  R enkoji  T emple in

Jap an whe re a lleged a shes  of  N '  a j i  S ubhas  Chandra Bose a r e being

kept. In the said Writ  Pet it ion the n'b le Division Bench by order  dated

15.02 .2008 imposed cost of  Rs .1700 - (100 G.M.) upon the Union of

India  for  f in- fi ling the Affidavit - in-oppdOtion in t ime in sp it e of  ear l ier

two directions in this regard.

16.1. T he Cent r a l  Government  u lt ima tely  a f i l l i ed the Affidavit -in-

opposit ion in W.P. No.27541 (W) of 2006 da ted 5th of March, 2008

wherein the Principal Officer  of the Res pondents  Shr i  Na res h Ja i swa l,



PAIZAW1SE COMMENTS TO WP NO.8215(W)/2008

Para 15.

The allegation of the petitioners is denied and disputed to the

effect that the relevant documents or records relating to

alleged Netaji's disappearance were not accessible to the

Justice Mukherjee Commission of Inquiry. It is humbly

submitted that JMCI only after examining 131 witnesses,

visiting the U.K., Japan, Taiwan, Bangkok and Russian

Federation and after going through 308 exhibits submitted its

report on 8th November, 2005. in respect of 'Secret' and

Top Secret' file/documents or records it may be stated that

these records relate to the appointment of Inquiry Committee

on the death of Shri Subhash Chandra Bose refer to the

award of Bharat Ratna award (Posthumously) on Netaji and

as such, these do not contain any material which have not

been made available to the Commission earlier.



Most Immediate
By Special  Messenger

No .1 2 01 4/6 /2 00 8 -Cdn .
Government  o f India

Minist ry of Home Affairs
IS- II Division

** *

Lok Nayak Bhavan, 9th floo r,  'C' Wing,
Room No.8,  New Delhi,

Dated t he 15th December ,  2010
Office  Memorandum

Sub: WP No. 82 1 5 (W)/0 8 fi lled by Shri  Subha sh Chandra Ba su a nd
Ors Vs. Union of India as Ors. ,4 ,

The und ers ign ed is direct ed to refer to PM0 I.D No. 1249196/
PM0/2009-Po1.1 dated 19 .3 008.  T he Wr it  Pe t it io n No .8215(W)/08 has
been filled by Shr i Subhash Chandra Basu 85 o t hers Vs Union o f India. A
copy o f t he  Wr it  Pe t it io n is  enc lo sed .  As may be seen besides Minist ry o f
Home Affairs,  Principal Secret ary o f PM, Minist ry of Parliamentary Affairs
and Minist ry o f Foreign Affairs have.Abeen made  Respo ndent s  t o  t his  Wr it
Pe t it ion.  Minis t r y o f Ho me Affa ir s p repared t he  par a- wise co mment s and
sent the sa me to Addit ional GOvt. Counse l, Minist ry of Law Jus t ic e ,
Branch Secret ariat ,  Ko lkata fo r prepar ing the Affidavit .

2. The case ca me u p for hea r ing on 19-1 1-20 10 and t he case has
been adjourn ed for  fina l  hearing on 13th  Jan  2 011. The draft  Affidavit
received has been modified and edited by this Minist ry. A co p y o f  th e
Affidavit  is  being sent  t o  PMO for  suggest ing any edit ion /  delet ion.

3. PM0 is reques t ed to kin dly ar ran ge to furn i sh t he co mmen ts by
24th Dec'2010 posit ively. I t  may a lso  be confirmed whet her  t he  PM0 may
like t o  file  a  separat e  Affidavit  and if so ,  t he s t atus may also  be conveyed
to this Minist ry.

Enclo : As above.

Shri Ashish Gupta,
Director,
Prime Minister's Office
South Block,  New Delhi .
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Deput y Secret ary  to  the
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DIS TR IC T: HO WR AI-1

IN  T HE  HIG H CO URT  A T  CA LCUT T A

CO NS TITU TIO NAL WRIT JU RIS DICTIO N

AP PELLATE S ID E

Atithe

ON -RECORD

SUBH ASH CHAN DRA BAS U
Pet i t ioner  - in -P er son

Bar Associa t ion  Room No.12
Hi gh  C o ur t ,  C alc u t t a .

W.P.  NO. etQ (W )  OF 2008

Sub jec t  mat t e r  re lat ing  to  :

"P UB LIC  IN TERES T LITIG ATION "

Un de r  Grou p  -  IX,  Head ,  of  the

Cla ss i f i ca t ion L is t ,

CAU S E TITLE

S R I S U B HAS H  C H AN DR A B AS U &  ANR .

. . . . . . PETITIONER

-VER SUS-

UNION OF INDIA 86 ORS.

RE S P O N D E N T S



DIST R IC T : HOWR AH

IN THE H IGH  CO UR T AT C ALCUTTA

CO NS TITU TION AL WRIT JU RISD IC TION

APPE LLA T E  S ID E

_
W.P .  No 2 -1S (W)  o f  20 0 8

IN  T HE  MATT E R OF:

SR I SUBHASH CHA ND RA BASU

ANR.

... .. . PET IT IONERS

-VERSUS-

THE  UNIO N  OF  IN DIA  & O RS.

. .  R E SP O ND E NT S

IN D E X
Si. Part icular s  of  Documen ts 1 Annexure I Pages
No. 1

1. List  o f  D a te s
. Point s  o f  Law invo lved

3. Wr i t  P et i t ion  wi t h Af f idavi t
. Xerox Copy of th i Or der da t ed "P-1"

04.08 .19 97 rep ort ed in AIR 19 97 S C
3019.

. Xerox Copy of the Orde r da t ed
30 .0 4 .1 9 9 8  re p o r t e d  i n 19 99  C al c u t ta  9 .

. Xerox copy of the Not if ica t ion No.S .O.
33 9(E) dat e d 14 .05 .19 99 for
ap p oi n tme nt  o f  Mu khe r je e  C o mmi ss i on .

. Xerox copy of the find ing and/or
co nc l us io n of Mukherjee Co mmiss io n 's
Re p o r t  d a t e d  0 7 .1 1 .2 0 0 5 .

. Xerox copy of the Or der of re jec t ion of
the co n c l u si o n / f in d i n g of Mukhe rjee
Co mmi ss i o n 's  r e po r t  da t e d 17 .0 5 .2 0 06 .

. Xer ox co p y of the news paper s re p or t s
cu t t i n g dat e d 20 .0 2 .2 0 0 8 an d
27 . 03 . 2008 . v -c4.

10 . Xerox copy of the Orde r dat e d
15 .0 2 .2 0 05  pas se d  i n  W.P .  No .2 7 54 1 (W)
of 2 00 6 by the l io n b le Divis ion Bench ,
Hi gh  Co ur t ,  C al cu t ta .

11. Xer ox copy of the re presen ta t i on da t ed
1 11.03 .2008 sen t  by the  pe t i t ion ers .



DISTRICT: HOWRAH

IN THE H IGH  CO UR T AT C ALCUTTA

CO NS TITU TION AL WR IT J UR IS DICTIO N

AP PELLATE S ID E

W.P .  N o. ?)-2._) 7 (W)  o f  2 0 0 8

SR I SU BH AS H CH AND RA B AS U & AN R

-VE R S US -

THE  UN IO N  O F  IN D IA  & O RS.

LIS T O F D ATES

. . . . . . PET IT IONERS

RE S P O N D E N T S

Si .
_

Dat e Events
No.

01. 23 .0 1.18 97 : Ne t a j i  Su b h as C h an d ra  B o se  was  b o rn .

02 . 18.08 .19 45 : Ne t a j i  a l le ge d ly d ie d  in  p la ne  c ra sh  in  T a iho ku .

0 3 05 .0 4.19 56 : Shaht Nawa7 Khan Co mmit t ee  was ap p o in t e d  Vid e

Notification No . F - 30 ( 2 6 ) FE A / 5 5 to inqui re in t o

a l l eged disappe arance and /o r dea th of Neta ji

Subh as Cha ndra  Bose  in 194 5.

04 . 11.07 .1970 Khos la Inqui ry Co mmi ssi o n was con st i tu t ed Vide

Not if ica t ion No .25 /14 /70-Po ll- t o  enquir e int o  t he

alleged disap pearance and/or dea th of Netaji in

1945.

05 . 03 .0 9.19 74 Khosla Inqu iry Commission 's repor t was laid on

he t able o f par liament  (Lok Sabha) .

06. 28 .0 8 .1 97 8 The then Pr ime Minist er Morarji Desai made the

s ta te ment on the floor of parl iament t hat the

ear lier co nc lusion repor t s of Shah Nawaz

Co mmit t ee  and  Kho s la  Co mmiss io n o f I nqu ir y a r e

no t  decisive.



(ii)

07 . 1993 Wri t  Pe t i t ion  b e ing C.O. No. 67 20 of 1993  was

fi led in the High Co u rt , Cal c u t t a challenging

the pr ess co mmu n iq u é for co nferme nt of

Bh arat Rat na Aw ar d o n Neta ji Subhas

Cha ndra  Bose  po sth umo usly.

08 . 1994 The sa id Writ Pe t i t ion was t r ans fe r r ed a s

Tr ansfer  Case (C) No.7 of 1994 to  th e Hon'b le

Su pre me  C o ur t  o f In d ia .

09 . 04 . 08 .1997 : The Writ Pet i t ion was disposed of wi t h a

d ir ec t io n to can ce l the sa id Pr es s -

Commu niq ué for co nfermen t of  Bh ara t  Ra tn a

Awa rd of Neta ji Subhas Ch a n d ra Bose

pos thu mo usly.

10. 19 98 : A Wr i t  Pe t i t io n b e ing W.P . No. 28 1 of 1 99 8  was

fu r t he r  f i le d before th i s  Hon 'b l e  Co ur t se e k ing

!o r a d ire c t io n for co ns t i tu t i ng a Commi ssion

of Inqui ry to inqui re in t o a l l eged dea t h or

disappear ance  o f Ne t a ji Subhas  Chandr a  Bo se

in 194 5.

11 . 30 . 04 . 1998 : The sa id Wri t  Pe t i t io n  was d isposed of wi th a

di rec t ion  up on  the  Un ion  of  In d ia  to  co nst i tu te

Co mmi ss io n of Inq ui ry to inqui re in to a l leged

dea t h or disap pearance of Neta ji Subhas

Ch an d ra  B o se  i n 194 5 .

12 . 28 . 12 . 1998 : AB unanimous reso l u t ion ad op te d in We st

Benga l Legis la t ive As, uly demand ing for

Co ns t i tu t i ng a Coma, o n of Inqui ry in to

a l l eged de ath or d; ,earance of Neta ji

_....1
Sub ha s Ch an dra  Bose  in 19 45 .



(iii)

13 . 14 , 05 . 1999 Mukher jee Commi ssi on was app oin ted Vide

Not i f i ca t ion  N o. S . O .  3 3 9  (E 3 )  b y  v i r tu e of  or der

of the Hon'b le Divis iona l Be nc h , High Co u r t ,
* P a ,'

Cal cu t ta a s a sp e c ia l ca se to inqui re in t o

a l l eged dea t h or disa ppe ara nce of Netaji

Subha s Ch andra  Bose  in 19 45 .

14 . 07 .1 1 .2 00 5 : Mukher jee Co mmi ssi o n 's Re p o r t was

concluded .

15 . 08 .1 1 .2 00 5 1 : Mukher jee Co mmiss i on 's Re p o r t was

su bmi t te d  be fo re  t he  C en t ral  Governmen t .

16 . 17 . 05 . 2006 : Mukher jee Co mmi ssi o n 's Re p o r t and the

Ac t io n  T a ke n Repor t  (A. T .R . )  wer e tab le  be fo re

th e  Par l iamen t  b y t h e  C en t ra l  Go ve rnme nt  an d

re je c t e d  t he  s a id  Re p o r t .

17 . 2006 : A Wr it Pet i t ion be ing W.P. No . 2 7 5 4 1 (W) of
,

20 0 6 was filed by the pe t i t io ne r No.1 for

s topping all so r t s of expe n di t ure for up ke e p

and main tena nce of a lleged ashes of Netaji

kept  in  Renkoj i  Temp le  i n  Japan .

18 . 20.0 2.2 008 : News pub l i sh ed in Ba r ta ma n and An d ab az ar
27.03 .20 08 Pat r ika re la t ing to 2 9 Nos . of Se cre t an d Top

Se c re t files of Neta ji ' s de ath an d I.N.S.

Tr easu re r expos ed to publ ic b y the or d e r of

1 Cen t ra l  In fo rmat i on  Commissio n .

19 . 11.0 3.2 008 : The re p re sen t at i on s we r e sent to dif fer ent
1 con cerned au th or i t i e s seeking for

;
II;

(  reappoin tment  o f M ukherjee  C ommission .



DISTRI CT :  HOWRAH

IN  T HE  HIG H CO URT  A T  CA LCUT T A

CO NS TITU TION AL WRIT JU RISD IC TION

AP PELLATE S ID E

W.P .  N o. (W)  of  20 08

SRI  SUBHA SH CHA N D RA  BA SU & A N R.
. . . . . . PET IT IONERS

-VERSUS-
THE  UN IO N O F  IN D IA  & O RS.

RESPO ND EN TS

PO INT S  O F  LA W

1. Wh e t h e r the Cent ral Go ver nment  has  go t  any r ight  t o  unila t e r a lly

can cel or r ejec t the Mukherjee Co mmi ss i o n re p or t da ted

18 .05 .2 00 6  wh e n  t h e  C o mmi ss io n  was  co n s t i t u te d  by t he  d i re c t i o n

of the Writ Co ur t un d e r high Pre roga t ive Writ of the Hon'b le

Divi s ion Be nc h , High Court , Calc u t t a and when the na me of

Ch ai rman o f  C o mmi ssi o n  was  se l ec t ed  b y t h e  t h en  Ch i e f Ju st i c e  o f

the  Hon 'b l e  Sup re me Co urt  o f Ind ia ?.

2. Wh et he r fo r  g re at e r  Pu bl i c  In te re s t  th e  re app oi n t men t  o r  r e op en in g

of Mu khe r je e Co mmissi on is  r eq u i re d for comple t ion of inqui ry in

view of ea r l ie r t e rms of re fe re nc e of ap po in tmen t un d e r clause

No.2(d), (e) an d for publ icat ion of  New s to uc hi ng Neta ji ' s a l leged

dea t h o r  d isappear ance  in 1945?.

3. Wh et he r i t  i s  n ec e ssary to  co mp le t e  o r  c ove r th e  mo s t  vi ta l  l e f t  ou t

po in ts of  t he ea r l i er t e rms of  r e fer ence of appo in t ment  No .2(d), (e)

and  fo r  p u b l ic a t io n  o f  N e ws  o f  N e t a ji ' s  a l le ged  d e a t h  ?



4. Whether the Co mmi ssi o n is en t i t le d to get all so r t s of  c la ss i f i ed

documen ts and files re la t ing to Neta ji ' s a l le ge d deat h or

disa p p ea ra n c e in 19 4 5 for the pur po se of pr o per inqui ry in the

mat t e r  o f Gre a t  Pub l ic  Imp or t an c e  ?

5. Whether in any view Mukherjee Co mmi ss i o n is requ ir ed to be

re ap p o i n t me n t  o r  r e o p e n i n g i n  o rd e r  t o  r e mo ve  c o n t rove rsy an d / o r

to  b r i n g  an  e n d  re gard in g  Ne t a j i  al l e ge d  d e a th  o r  d i sap pe aran c e  i n

19 4 5  a s  a l l e ge d ?

6. Whether a f t er app oin tme nt Mukherjee Commi ssi on in 1999 the

ea r l ier . Co mmi t te e s  r e po r t  i n 19 5 6  an d  t h e  Kh o s la  C ommi ss i o ne r ' s

re p o r t 19 7 4  h ave  au t o mat i c a l l y b e c o me  i n val i d  an d /o r  r e d u n d an t ?

7. Whe th er  e ven  aft e r the th en  Pr ime Minis t e r ' s s t a t e me n t  i n  t h e  Lo k

Sabha in 1978 the va lu e or  wa it  -age of earl ie r  c ommi t t ee ' s  re po rt

and commission 's rep or t ha d co m ple te ly los t or became nul l and

, vo id  in  t he eye of  la w ?

8 . Whethe r the  non  -supp ly of  docu ment / f i l e / r ecord  re la t ing to  al leged

dea th or disapp ea ran ce of  N et a j i in 19 45 befor e the Commission

ha d ca u se d or resu l ted the Co mmissi on not to give answer in

respe ars ie lau se No.(d) of t h e t e rms of  r e fe r e nc e of app o i n t me nt  o f

Mu kh er je e  Co mmissi on  i n 1999?

9 . Whether the Cent r a l Go ver nment  ea r lie r  s t and  o f t he Co m m it t e e ' s

and Commission 's re p or t are cont rad ic t ory to the op inion

Commission for the th i r d t ime for the sa me mat t e r in the yea r ;

1999?



DIST R IC T : HOWR AH

IN  T HE  HIGH CO URT  A T CA LCUT T A

CON STITUTIO NAL WRIT JU RISD IC TION

(AP PE L LAT E S ID E I

W.P .  NO. (W)  O F  2 0 0 8 .

IN  T HE  MAT TE R OF:

An appl icat ion under Ar ticle 22 6 of

the  Const i tu t ion  of Ind ia;

-And-

IN  T HE  MAT TE R OF:

A wr it or wri t s in the na ture of

Manda mus;

-And-

IN THE MATT ER OF:

A wr it or wr it s in the na ture of

Cer t ior a r i ;

-And-

IN  T HE  MAT TE R OF:

Re  -a p po int m en t or r e  -op ening of

Mukherjee Co mmi ss i o n for



I. 4,
*

1 004P --

complet ion of Inqu iry into the

ma tter of alleged disappear ance

and/or de ath of Netaji Subhas

Chandra Bose in 1945 and /o r

con tin ue  fur the r  e nqu iry to  find  out

t he dat e of death of Netaji Subhas

Chandra Bose, i f he has.  died, and

how, where an d when, in ear lier

t e r ms of reference of appointment

under  clause No .  "2. (d)  -  Whether  he

has d ie d  in  an y o ther  man ner  a t  any

o ther place and, if so, when and

how," o f t he said ear lier  Commission

of Inquiry appo int ed by the

Go ver nment of India Vide

Notification No. S .0 .339(E) dat ed

14. 05. 1999;

-And-

IN THE MATTER OF:

The Evidence Act , 1872;

-And-



xf r o - '

IN  T HE  MAT TE R OF:

The Pub lic  Rec o rd s A ct , 19 9 3 ;

-And-

IN THE MATT ER OF:

Viola t ion of fu n da me nta l r ight s

enshr ined unde r Art i c le 14 , 19(1) of

the  Const i tu t ion  of Ind ia;

-And-

IN THE MATT ER OF:

The  R ight  to  Info rm a t io n  A c t ,  2 00 5 ;

-And-

IN  TH E MATTER OF:

Non -C ons ider a t ion of the

rep r esent a t io n da t ed 11.03 .20 08

se nt by the pe t i t io ne r to the

co nc erne d  au th or i t i e s ;

-And-

IN  THE M ATTER OF :

1. SRI SUBI-LASH CHANDRA BASU,

So n of La t e Surendra Nat h Basu ,



re s id ing a t 86 , Sa da r Boxi La ne ,

Po st Office, Police Stat ion an d

Dis t r ic t  -  Flo w r a h ,  P in  -  7 1 1 1 0 1 ;

2. SRI PANK AJ  HA LDE R,

son of Sr i La te Arabinda Haide r ,

re s id ing a t Village - Mathu ra pu r,

Po st Office and Police Stat ion -

Ma th urap ur , Dis t r ic t - So u t h 24-

Parganas .

. . . PET ITIONERS.

-V er s us -

1. UN IO N  O F  IND IA,

ser v ice t hro ugh the Se c r e ta r y,

Minis tr y of Home Affairs,

Government of Ind ia , Nor t h Block,

Ne w De lh i - i  10 00 1;

2. PRIN CIPA L SE CRE T A RY ,

Go ver nme nt .  o f  Ind ia , Off ic e  o f  P r im e

Min is t e r a t 7 , Ra ce Co urse Road ,

. New D elh i 110 00 3;



3. SEC R ETAR Y ,

Minis tr :r of Fo re ign Affairs,

Go ve r nin n t of Ind ia , So uth Block,

New Delh i  -  11 0 00 1 .

4. SECR ETARY,

Minis t r y of Parl iame nt Affairs,

Go vern me n t of Ind ia , New Delhi-

11 00 01 .

.. . .. . . RES PO ND EN TS

To

The Ho n'b le Surinder Singh Nijjar , .  Chief Ju st ic e and His Compani on

Just i ces  o f th i s  Hon 'b l e  Co urt ;

The hu mble pe t i t ion of the

pe t it io ne rs  a bo ve  - na me d;

MO S T R ESP ECTF U LLY  S H EWETH

1. That the pet i t ioners ar e the ciu:.:ens of Ind ia havi ng thei r

pe rman e nt  r es i de nc e s  me nt i on ed  i n  t he  Ca u se  Tit le.

2. Tha t  t he  p e t i t io ne r  i s  N o . 1 ,  i s  t he  lawyer  of  th is  H on 'b le  H igh C our t

and h e is the socia l worker an d involved in d if fe r ent so c ia l and other



6

ac t iv it i es in the d is t r ic t of Howrah . Fu r t h e rmo re , the Pet i t ioner No.1

along wi th an o th e r pe t i t ioner fi led a Wr it Pet i t ion befor e the Hon'b le

Supreme Co u r t of  Ind i a co n c ern i n g t h e en t i r e civic r igh ts an d pol lu t ion

ma t te r of Ho wrah against the St a t e of Wes t Ben gal and How rah

Munic ipal Co rp o ra t io n fo r  n o t  d i s ch argi n g th e i r  b ou n de n dut i es  and /or

provid ing c ivi l  ameni t ies  to  the  people  of Howrah .  The  Wri t  pe t i t ion  be ing

Writ  Pet i t ion (Civil) No . 3 8 0  o f  1 9 9 5  w a s  f ina l ly d isp o se d  o f  o n 16.04 .19 96

wi t h  a  d i re c t i o n to the Ho n 'b le  th e  t h en  Ch i ef  Ju st i ce  o f  th e  Hi gh  Co u rt ,

Calcut ta to co n s t i t u t e a Bench to hear all the ma tter of t h e sa id Writ

Pe t i t io n inc lu d i ng o t he r po l lu t ion an d en vi ron me n t ma t te r of th e West

Benga l . By vi r t ue  of  t he  orde r  o f th e  Hon 'b le  Su preme  C ou rt  o f  Ind i a,  t he

En vi ro nme nt a l Be n c h , which is popul arly kn own a s Gre en Bench, was

co n st i tu t ed . Beside  above , t1,4p  pe t i t io ne r  N o . 1 as co  -p et i t ioner  f i l ed  o t her

Pu bl ic In t ere st Li t iga t ions conce rn ing Calc u t ta Maid an , Victor ia

Me m o r a i l Hall , Shibpur Bo t an ica l Gar den, Tran sp o r t an d How rah Hat

and ot h e r under the na me and s ty le of a n organizat ion a s "Ho w r a h

Ga n a ta n t r ik Nagar ik Sa m it y" , which is a no n- par t y or ga n iz a t io n of the

ci t iz ens  of  H ow r ah.

S o for a s the pe t i t io ne r No.2 i s  co n ce rne d , h e is als o a prac t i c i ng

advocate  o f th i s  Ho n 'b le  High  Court ,  and  he  i s  envolved  i n  d i ffere n t  soc ial

wo r ks  and ot h er  ph i lan t hro p i c  ac t iv i t i e s  i n the are a  o f  Ma th u rap u r  a n d

ad jo i n i ng  area .



3. That t he pet it ioner st a t e s th a t  a f te r  mys te r io u s disappear ance  o f

Netaj i  Su bha s Ch an dra  Bose  in 19 45  h e  h as  n ot  co me  b a ck,  or  wa s no t

found him t hereaft er on the Ind ian soil. The people of India is

in debt ed t o  him fo r  his g reat  ro le  and gallant  deeds o f Azad Hind Fouz

(I.N.A.) for Ind ian Independence . The Indian Independence had been

sn atch ed away from Brit ish Raj after a lot o f scar ifies an d shed ing  o f

much bloo d o f Indian Peop le .  As so on as  t he  name  o f Ne taji is  hear d,  t he

Ind ian Peop le  no t  only bow down t he ir  heads with g reat  r espec t  fr om t he

core o f t he ir he ar ts where they had le f t  the i r  vaca nt  p la ce to ent hro ne

no ne else Netaji but also their inquisit ive mind, want to know the

ult ima te fate of their beloved leader great Nat ional Hero having

int er na t ional name and fame. In respose to canon call an d to  u nc ha in

the moth erland from the course of depe ndence Netaji came ou t  o f h i s

Elgin Road 's House on 17.01.1941 by t hrowing  dust  in t he eyes o f Br it ish

Police and sprung into the st ruggle for Ind ian freedom. His relent less

efforts and myst e r io us jo ur ney from India to Japan and launching

movement  fo r  Ind ian freedom the refrom and fo rmat ion o f Azad Hind Fouz

for Ind ian movement an d his love an d pat r io t ism for Ind ia their

dedica t ion  an d the i r  march  to  De lh i  ha ve  bec ome baland  an d/o r  m ith  to

t he peo ple o f I ndian. Tho ugh Net aji and His Azad Hind Fo uz co uld  no t

brin g th e  In dian  In depe nden ce ,  but  due  to  h is  move men t th e  Himala yan
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fo unda t io n of the Brit ish Raj had been shaken and ha d quicken the

Br it isher s to leave India and /o r to t ransfer the power to the Indians

Therefo re, Netaji has become the co ncer ned for all and no t simply

confined  t o  par t icular  family,  o r  regio n o r  geographic limit .  Fur thermor e,

t he mo vement  o f Ne ta ji and his  Azad  Hind Fouz wer e no t  o nly fo r  I nd ian

Inde pend ence bu t  also  fo r  t he  s t rugg le fo r  I ndo- Pack sub - co nt inent  and

thus , t he people of  the Inclo-Pack sub -cont inent st ill remember  Net a ji,

t he ir Nat ional Hero or their beloved leader o f I ndependence with great

respec t .  The peop le have  enthro ned  him in t he ir  co re  o f hea r t s due  t o  his

in su rmo u n ta b le pa t r io t ism, love for the motherland, unpar a lle l an d

towe ring  per sona li ty,  wh ich  made  h im so  dea r  an d ne ar  to  th e  pe ople  a t

la rge  o f o ur  co unt r y.  I t  may r ic t  be o ut  o f p lace t o  ment ion he re  t hat  t he

people of th e afo resa id region are indebt ed to Netaji for independence .

His move ment for independence st ill enco urages the freedom -lovers of

the different pa r t s of t he world. Therefore, bein g Indians t he pet itionern

co ns ide r it as..e.rie o f t he ir so lemn duty to find ou t  t he ir  Na t io na l Her o

and  to  unea r th t he  p lace  o f dea t h,  if he  has  d ied,  and  wher e  and  ho w has

died  and  unless  t he  sa id  upper mo st  ques t io n is  r e so lved  and /o r  d ivu lged

to  all, the  peop le  of India  an d th e  pe t i t ione rs  shal l  be  con str a ine d  to  do

t heir endeavor or efforts to un ea rth the hidden t r u t h behind the sa id

myste r iou s di sa pp e a ra n c e or alleged dea th of Netaji Subhas Chan dra
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Bose.  The pet it ioners as cit izens and lawyers consider  it  as t heir  r ight s t o

know ab o u t t he ir Nat ional Hero and the afo resaid ques t ion and the

au t ho r it ie s  a re  du t y bo und  t o  appra ise  t he  peo ple  o f Ind ia  as  t o  t he  r ea l

t r ut h behind it  and  t o  put  a  pe rmanent  end  t o  t he  said co nt r over sy.

4. That since aft er  a lleged disappearance of Netaji Subhas Chan dra

Bose in 1945, he did  no t  co me  ba c k to  the  Ind ia n soil, and s inc e  th ere

was an uproet e and resentment  over  t he news o f alleged death o f Netaji in

Plane Cra sh in Ta ihoku , Japan and since the sa id is sue ha d st r icken

again and again the mind s of t he people and t he then Prime Minister

Ja ha rla l Neharu and His Minist ry, Ult imately a three membe rs Inquiry

Commit t ee vide its Not ification No .F-30(26)FEA/55 dat ed Apr il 5, 1956

was  appo int ed by the Go vernment  o f I nd ia . The majo r it y repor t , which

held that  Net aji died in the  a fo resa id  p lane crash , was  a cce pted  by the

Go ver nment of India. The said Commit t ee was co ns t it u t ed under the

Ch ai rman sh ip of Shah Nawaz Khan, Par liament a r y Secret ary to the

Minist r y o f Tr anspo r t  and Ra ilway,  and  Shr i Sur esh Chandr a Bose,  elde r

bro ther of Netaji Subhas Ch a nd ra Bose an d Shri S.N. Mait ra, I.C.S.,

Chief Co mmissio ner , An da ma n an d Nicobar Is lands , a s its members .

Afte r  co ns ider ing t he evidence collected by th e Commit t ee, two  o f t hem

(Shr i Shah Nawaz Khan and Sr i S .N .  Mait r a)  came  t o  t he  conc lusion t hat



Ne t a j i  h ad  d ie d  i n  th e  afore sa i d  p l an e  c rash . Shri  Suresh  Cha ndra  Bo se ,

the other  member an d  e ld er  b ro t h er  o f  Net a j i , sub mit ted an  d i s sen t i e n t

rep ort s ta t ing th a t the r e ha d been n o plane crash involv ing '  N et a ji ' s

death .  Th e  majo ri ty r epo rt  was  acc ep te d  by t he  Go ve rn me nt  o f In d i a.

5. Th at the sa i d ma jo r i t y view of th a t Commit tee , how eve r , d id not

sa t is fy the publ ic in gener a l and sever a l me mb ers of t he Par l i amen t  in

par t i c u l ar ,  wh o  ra i s e d  a  d e man d  fo r  fr e sh  In q u i ry i n t o  t h e  mat t e r .  Un d e r

th e  c i rcu ms t an ce s ,  th e  Governme nt  o f  Ind ia ,  i n  e xe rc i se  i t s  po we rs  un de r

The Commissions of Inqu ir y Act, 1952 co ns t i t u te d a n Inq u ir y

Co mmi ss io n Vide it s Not if ica t ion No.2 5 / 1 4/70 -Po l l . dated 11.07 .1970

headed  by Shr i G . D. Khos la,  Ret i re d  C hief  Ju st ic e  o f Punjab  High  Cou rt .

The Co mmi ssi o n was ,a sked to inqui re in to a ll the fa c t s an d

ci rc u ms ta n ce s re lat ing to the disappe arance of  N et a j i Subhas Chan dra

Bose in 1 .4° . Th at  c o mmi ss i o n  e xami ne d  so me  o f t h e  wi t n e s s  i n c l u d i n g

Sh r i  Sh a s N a V V R 7 Khan and  Shr i Su r esh Chandr a  Bo se .  T hat  co mmiss io n

ca me to the co nc lu si on t ha t Netaji ha d su cc umbe d to his in ju r ie s

su sta ine d in the p l an e crash a t Tai ho ku an d th at his ashes had be e n

t aken  to  To kyo . Th e  f in d in gs  of  th e  Kho l sa  Co mmi ss i on  a l so  d i d  n o t  en d

th e  co nt ro ve rsy sur ro un d in g Ne ta j i 's  de at h .  Seve ra l  impo rt an t  p eo pl e  an d

person al i t i es inc lu d i ng so me memb ers of Neta ji ' s fa mi ly , S r i Sa ma r

Guha, Ex -MP and ot h e rs d id not acc ep t the find ings of the Kho sla

Commis s ion .  "  S ince the n , ther e had  be en a wi de sp read  fe e l i ng  amo ngs t
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the  pe ople  tha t  th e  i ssu e  or  t ru th  abo ut  Neta j i 's  a l leged d isapp earanc e/

death st ill remained unso lved and there was a consi s tent de man d for

another inquiry into the mat t er . Therefo re, the findings of Khosla

Commission could no t  br ing t he end  o f cont r oversy sur ro undings  Neta ji 's

dea t h.

Tha t  t her eaft er  t he Repor t  (1974)  o f Kho sla  Co mmiss ion o f Inquiry

into  t he  d isappear ance  o f Ne ta ji Subhash Chandra  Bose la id  o n t he Table

o f t he Par liament (Lok Sabha) on 03 .09. 19 4 and in reply thereto Sri

Morarji Deasi, the then Prime Minist er of India, ma d e the following

st a t ement s  on t he  flo o r  o n 28. 08 . 1978  which were  r eco r ded  a t  Page  455

b

and  4 564
par liament ar y p ro ceedings

"There have been two enquir ie s into the repor t of the deat h of

Ne ta ji Subhas  Chandr a  Bose in t he a ir  - cr ash o n 18th August , 1945

at  Taiho ku air  - fie ld  du r ing his  a ir  - jo ur ney t o  Manchur ia ,  o ne  by a

Commit t ee pr es ided over  by Maj. Gener al Shah Nawaz Khan and

t he seco nd by a one-man Commit t ee (sic) of e nqu iry headed by

Shri G.D. Khosla, ret ired Judge of the Punjab High Court . The

majo r it y repor t of the first commit t ee and Shr i Khosla held the

repor t of th e de a th as t rue. Since then, reasonable do ub ts have

been cas t  o n t he co r r ect ness  o f t he conc lus ions  r eached  in  t he  t wo

repor t s an d var io us impo r t ant  co nt r ad ic t io ns in the t est imony o f



12

witne sses have been no t iced, some fur the r  cont empor ary o fficia ls

documenta ry records have also become available. In the light of

those doubts and cont radict ions and those reco rds, Government

find it  d ifficult  t o  accept  t hat  t he ear lier  conclusions are decisive."

7. That t her eaft er a Writ Petition being C.O. No .6720 of 1993 was

filed  by o ne  o f t he  lawyer  in  t he  High Co ur t ,  Ca lcu t t a  and  t he  same  was

t r ansfe r red to the Ho n'ble  Supreme Cour t  o f I nd ia ,  a s  T r ansfe r  case  (C)

NO.  7  o f 1994 cha lleng ing t he  p ress communiqué  o f Gover nment  o f I nd ia

fo r  c o n fe rme n t  o f  Bh a ra t  Ra tna  Awa rd  o n  Ne ta j i  Su bh a s Cha ndra  Bose
6DurriL-

/ po s thu mo us ly and t he Hon'ble Su preme by order da t ed 04.08.1997,

which was le t t er  o n  re po rtvi  in AIR 1997  Supr eme  Co ur t ,  3019  ( Unio n

of India- V e r s u s Bijan Ghosh),  cancell ed  the  sa id  Press  Communiqué

as t he  Unio n o f Ind ia  by a ffidavit  st at ed t hat  no fur the r  st eps were t aken

fo r  confe rment  o f Bhara t  Ra tna  Award  on  Neta j i  Subh as Chand ra  Bose .

The Union of India, thu s , re t r ea t ed  fr o m t he ir  s t and as  to t he death o f

Ne ta ji and/o r  co nfe rment  o f Bhar a t  Ra t na Awar d po s thumo us ly.

The Xerox copy of  the sa id order dated 04 . 08 .1997 , which was

la t e r  o n repo r t ed in  AI R 1997 SC 3019 ,  is  enclosed he rewit h and  mar ked

a s Annexure  -P/ -1 to  the Writ  Pet it ion.



8. That t her ea ft er  ano the r  Wr it  Pet it io n being W.P. No. 281 of 1998

(Ru d ra  Jyo t i  Bh a t t ac h a rya  -  Ve rsu s  - Union o f Ind ia. ) ,  which was lat t er

on repor t ed in AIR 1999 CALCUTTA 9, wa s filed in the Hon'ble High

Court , Ca lcu t t a  seek ing  fo r  d irec t io n upon the Go ver nment  o f I ndia  t o

Co nst it u t e  a  co mmiss ion o f I nqu ir y t o  launch a  vigo r o us  inquir y int o  t he

alleged  d isappearances  o r  dea t h o f Ne t a ji Subhas Ch an dra  Bose  a nd  b y

or der  da t ed 30 .04 .1998 the Ho n'ble Division Bench presided over  by t he

Hon'ble Just ice Pra bha Shanka r Mishra, t he Chief Ju st ic e and the

Hon'ble Jus tice B. Bh a t ta ch a rya  i s su ing  h igh prerogat ive Writ  direct ed

the Union o f India to  launch an in- dept h inqu ir y o n t he following points

by appo int ing a  co mmiss io n o f I nqu ir y as  a  Spec ia l case  fo r  t he  pu r po se
ALP ,e'

of pu t t ing  a  pe r manent end to  t he cont roversy:-

a) Whether Neta ji Subhas  Chandr a Bose  is dead or alive;

b) if he is  dead,  whe ther  he died in  t he place crash,  as alleged;

c) Whether the ashes in the Japanese Temple are ash e s of

Netaji;

Whether  he  has  d ie d  in  a ny o the r  ma nne r  a t  an y o ther  p lace

and  if  so ,  when and  ho w;

e) If he is  alive,  in respect  of his whereabout ,

The  Xerox co py o f t he  o r der  da t ed 30.04.1998 ,  which was repor t ed

in AIR 1999 CALCU'ITA 9 is enc losed her ewith and marked a s

Annexure  -P / -2 to  the pet it ion.
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9. Th a t  th e rea fter  b y a yi  u n a n imo u s re so lu t io n ado p t ed  by t he  West

Bengal legislat ive Assembly on 28 . 12 . 1998 de ma nd e d th at the

Go ver nment  o f I ndia sho u ld  make  necessa r y a r r angement  fo r  aVa ilabilit y

of r e co rd s  a nd  do cu men ts  in  a n d ou t s ide  In dia  so  tha t  the  s c ho la r s  an d

people could have acc ess them and also co ns t it u t e a fresh inqu iry

commission to remove the cont roversy and/or mys te ry regar ding the

whereabo u t s  o f Ne t aji Subhas Chandr a Bo se .

10. Tha t  a ft e r  t he  sa id  unanimous  reso lu t ion,  t he  Go ver nment  o f I nd ia

was of the opinion th a t it was necessa r y to appoint a Co mmissio n of

Inqu ir y for the pu rp ose of  making  an in -d ep th inquir y into a definite

ma t te i- o f public  impo r t ance  namely,  t he  d isappear ance  o f Ne t a ji Subhas

Chandra  Bose in 19 4 5 and t he  Cent ra l Go ver nment  by No t ificat ion No .

S.O.  339 (E3)  dat ed 14 . 05 . 1999 ,  t hus ,  appo int ed  a  one- man Co mmiss io n

of I nqu ir y co ns ist ing  o f Mr . Just ice M.K. Mukher jee, a  r e t ired  Judge  o f

the Ho n'ble Supreme Cour t  o f India  a nd th is  Co mmission  shal l  e nqu iry

into the all fact s and circums tances relat ing to the disappear ance of

Netaji Subhas Chandra Bose in 1945 an d subsequent deve lopment s

co nnec t ed t her ewith inc luding  : -

Whet he r Netaji Subhas Chandra  Bo se  is dead o r alive;

b) I f he is  dead,  whether  he died in t he p lace crash,  as a lleged;



c) Whe th er t he ashes in the Japanese Temple are ash e s of

Netaji;

Wh ethe r  he  h as  d ie d  in  an y o the r  ma nn er  a t  an y other place

and  if  so ,  when and  ho w;

e) If he is  alive ,  in respec t  o f his whereabout s,

The Xerox copy of the sa id Notificat ion No. S.O. 339(E) dat ed

14 . 05 . 1999 is  e nc lo sed  h e re wi th  a n d  ma rked  a s Annexure -  P-3 to  t he

Writ  Pet it ion.

11. Tha t the sa id Co mmiss io n of Inqu iry shall also examine the

manner in which the exercise of scru t iny of publica t io n touching the

quest ion of de a th or otherwise of Netaji can be under taken by the

Cent r al Go ver nment  in  t he  c ircumst ances .

12. That Mukh erje e  Co mmission  had examined 131 Nos. of Witnesses

and enc losed 308 Nos. of Exhibite d  d ocuments  to the Report  and had

gone t hr o ugh o ther relat ed do c ume nts or  reco r ds and visited various

probable place of d ea th in In dia  an d abr o ad such as (i) Death in Red

Fort, (ii) Dea th in plane crash; (iii) Death in Deh rad un; (iv) Death in

Sheopukalan and (v)  Death in Faizabad  and also visited different foreign

Countries and ult imat ely came to the following co nc lus io n and /o r

finding on OPri1.2005:-

a) Neta ji Subhas Chandr a Bo se is  dead ;
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b) He did no t  die  in Plane crash as alleged;

c) The  ashes in Japanese T emple  a re no t  o f Net aji;

d) In absenc e  of any c l in ch ing  evid enc e  a  p osi t ive  answe r c an

no t  be g iven and;

e) Answer  already given in (a)  above;

12.1. In the matter of publica t ion to uching upon the dea th of or

otherwise of Netaji, Mukher jee Co mmiss io n op in ed /su gges te d t hat the

Cent ra l Go vernment  can p r oceed o n t he  bas is  t ha t  he is  dead bu t  d id no t

die  in the Plan e  c rash  as  a l leged. The sa id  r epor t  was sub mitt ed  before

t he  Government  o f I ndia on 08 .11.2005.

The Xerox copy of the finding and /o r co nc lus io n of Mukher jee

Co mmiss io n's  Repo r t  da t ed 07 . 11 . 2005  is  enc lo sed  he r ewit h and  mar ked

a s Annexure -  P/ -4 to  the Writ  Pet it ion.

13. Tha t Mukher jee Commission repor t  was t abled in the Par liament

on 17 . 05 . 2006 and the Centra l  Govern ment h ad  re je c ted  the  find ing of

Commission on 17 . 05 . 2006 with o ut  a s s igning  an y reaso n for reject ion.

For the Mukher jee Commission fo r  a  per io d of  6  yea r s  7 mo n th s from

14 . 05 .1999 to 07 . 11 . 2005 , a hu ge public money wa s spe nt form the

/  pu bl ic  exch e qu er . Since  the  mat te rxinvo lved  in  g rea t  public  impo r t ance

and s inc e  the  Commission  was app oin ted  to  u nea rth  the t ruth of alleged

disap pe aran ce and/or de ath of  our National Hero and beloved leader
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Netaji Subhas Chandra Bose, the people of India never raise any

quest ion over such expend it ur e, ra ther they are who lehear t edly and

eager ly wa it ed  fo r  a  suit able and reasonable  answer  and/o r  conclus io n o f

the  said above  issues o r  qu ir es  in t e rms  o f re fe rence  No .  2 (d )  o f t he sa id

Commission  but  Mukherje e  Commission  in  i ts  finding dated  07 .11 .2005

fa iled  t o  make  any fir m and /o r  co ncr e t e finding a s  to  whe re ,  when  and

how Netaji has  d ied .  As  a  r e sult  o f such find ing t he  sa id  cont r o ver sy as

to alleged disap pe aran ce or deat h of Netaji in 1945 did not br ing it s

pe r manent  end  and  s t ill  su r viving  and /o r  subs is t ing .

The Xer ox co py o f t he o rder  o f r e ject ion da t ed 17 . 05 . 2006 ,  which

was collected from the websit e, is enc losed herewit h and ma rked a s

Ann. exur e  P / - 5 to the Writ  Pet it ion.

14. That t he sa id cont roversy su rrou nd in g alleged disappe arance

and /o r death  o f Neta j i  Sub has Cha ndra  Bose  c ould  n ot br ing an end

and sa id  c o nt ro ve r sy r a th er  inc rea se d and  r emain  unsolved  when  the

Mukher jee Commission repor t t abled before the Par liament on

17. 05 .2006 and t he Cent r a l Go ver nment by the Act ion Taken Report

(ATR) rejected the sa id  r epor t  w it ho ut  a ssigning any r easo n.  T he Cent ra l

Go ve rn me nt  r emaine d si le n t  qu it e  for  a  lo ng t ime as  to the  r ea son  for

su c h cance lla t io n of Mukher jee Commission 's repor t o n 17 .05 .2006

althou gh th ere  wa s con sta nt  an d/o r  ins is t ing  d ema nd from the  p ubl ic  a t

large t o  know the reason o f such cancellat ion o r  reject ion.
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14.1. Be it  ment ioned here t hat  ano ther  Writ  Pet it ioner  was filed in

this Hon'ble Co ur t by an othe r  la wyer cha lleng ing ar bit ra ry dec is io n o f

reject ion of Mukher jee Commission Report da te d 17 . 05 .2006 and the

Act ion Taken Repor t  (ATR) of Cent ral Government .  The said Writ  Pet it ion

is st ill pending fo r  final adjudicat ion.

14. 2. In spit e of co n si s te n t  d ema nd  fro m th e  p u b lic  a t  l a rge  a n d

filing of sa id Writ Pet it ion aga in st t he sa id reject ion, t he Cent ral

Go vernment  d id  no t  d isc lo se  any reaso n fo r  such r e jec t io n o f Mukher jee

Co mmissio n Repo r t  and t he  reason bes t  known t o  t hem o nly.

15. That  ve ry recent ly by t he order  o f Cent ral Informat ion Officer some

of t he 'Sec r e t '  and 'Top *cre t '  f i le  o r  documents  o r  records  re la t ing  to

alleged  Ne ta ji' s  d isappear ance o r  dea th and T reasu re r  o f I nd ian Na t io na l

Army (I.N.A) and conferment of Bh arat Ra tn a Award on Netaji

posthumously have been kept  open to th e  P u b l ic  a n d  i t  h a s  b e c o min g

accessible to th e  p u bl ic  n ow. As a  re sul t  o f such ord e r  i t  h a s  go t  n e w

dimension or br o ader Spec t rum and a br ight hor izon in the filed of

inqu ir y int o  a lleged  d isappear ance  o r  deat h o f Net a ji have  been unve iled

or  divulget iin as much as such document s were complet ely out  c . !  reach t o

the Mukher jee Commission and  o the r  when  the same  wa conduct ing.

There fo r e ,  t he Mukher jee  Commiss io n, i - int ed fur thc sha ll be able

to  answer  t he  po int s  ( d )  o f t he  t e r ms  o f re fer ence of ailier appointment
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which were un a n swe re d by the commission previously for which

Mukher jee Co mmiss io n  i s  r eq u ire d  to  be  re ap p oin te d  in  th e  a b ove fac t

and circumst ances :  The sa id  news  o f t he Info r mat ion Commissioner  wer e

published  in  diffe r ent  News Paper s  such as  Bar t aman and Ananda  Bazar

Patr ika dat ed 20.0 2.2 008 and 27.03.2008 - and 13ar t aman dat ed

27.03.2008.

The xerox copies of the sa id news papers repor t s cu t t ing are

enc losed herewith and ma rke d a s Annexure P/ -6 co llect ively t o  t he

writ  pet it ioner.

16. Tha t  it  is  pe r t inent  t o  ment io n. her e t hat  t he pet it ione r  No . 1 here in

also  filed ano ther  Wr it  Pe t it io n being W. P.No . 27541(W) of 2 00 6 in  th i s

Honible Co ur t for st o pping all so r t s of expend iture inc urred by the

Gove rnme nt of India  fo r  u pkee p a nd main tena nce  of Ren koji  Te mple  in

Japan where al le ge d ashe s  of  Neta j i  Su bh as  Cha nd ra Bo se  ar e being

kept . In t he said Writ  Pet it ion t he  Hon'ble  Division Bench by o r der  dat ed

15 . 02 .2008 imposed cost of  Rs .1700 / - (100 G.M.) upon t he Union of

ApInd ia  fo r  n o-ot  filing the Affidavit  -in -opposit ion in t ime  in  sp it e  o f ea r lie r

two dir ec t io ns  in t his regar d.

16.1. The Cent ra l Go vernment  u lt imat ely affirmed  t he Affidavit -in-

opposit ion in W.P. No .27541 (W) of 2006 da te d 5th of Mar ch, 2008

wher ein the  Principal Officer  o f t he Re sp on de n ts  Shr i Naresh  Ja iswal ,

S
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without  men t ioning the  name  o f depar tmen t  to  wh ich he  was a t ta ched

swo re  t he  affidavit  and  t he  sa id  o ffic ial S t a t ed  in par ag raph No.  8  and 9

of t he said Affidavit  as follows: -

"8 .  With  re ga rd  to  th e  s ta te me nt  mad e in  p ara grap hs  8  o f th e  wr i t

pet it ion, i t  i s '  su b mi t t e d  th a t  th e  r e p o r t  o f  th e  Ju s t i c e  Mu kh e r je e

Commission was examined t ho ro ughly and i t  was observed tha t

Commission 's in q ui ry wa s inco nc lusive in many ways, unable to

provide  a  defin i t ive  finding o n  severa l  issue s  and a t  var ian ce  with

Pi/ past  well accepted inquiry Commission's finding .0314 aemcriai irsizted

arbi eot vaizatarea witift paiat anacierptAtti eicintraiosimeB

find ings  in  so me  c r it ical a r eas :  I t  is  fu r t he r  submit t ed  t ha t  Jus t ice

Mukher jee Commissi tr i did no t provide any tfinding o n po int a t

Sub-pa ra (d) of  te rms of reference mentioned in rep ly t o pa ra 6

abo ve.  T hus ,  Government  o f India d id no t  find it  possible  t o  accept

the find ings of  the  Jus t i ce Mukher jee Commission t ha t  a ) Netaji

did not  d ie in th e plane cra sh; and b) the ashes  in t he  Renko ji

Temple  wer e no t  o f Ne ta ji and  it  has acco rd ingly been reflected in

the Act ion Taken Repor t  la id befo re the House o f Par liament . "

"9. With regard to  t he s t a t ement  made  in paragraphs 9 of t he

writ  pe t it ion,  it  is  r eit e rat ed t ha t  Government  o f Ind ia was  no t  able
. .

to accep t the repor t of the Jus t ice Mukher jee Co mmission
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inasmuch a s the inqu ir y was fo und to be inco nc lus ive in many

wa ys and it ha d no t been able to provide definit e findings on

severa l  i ssu es  as  men tio ned  in  re ply to  P ara  8  abo ve.  I t  is  fu r th er

sub mit ted th a t t ho ugh the Ju s t i c e Mukher jee Co mmiss io n

co nc luded  t ha t  Net a ji was  dead  bu t  t he  d id  no t  d ie  in  p lane  c r ash,

t he  Co mmiss io n did  no t  answer  t he  po int  ( d )  o f t e rms  o f r efe r ence

which  req ui re d  th e  Co mmission  to  f in d  ou t  "Whe th er  h e  ha s  d ied

r in  a ny o th er  man ne r  a t  a ny o th er  p la ce  q .n d , if  so ,  whe n an d ho w.

The co mmiss ion  o n  poin t(d) only sa id  that  in  the  absence of any

clinching evidenc e  a  posi t ive  answer cannot  be  given .  I t  is  denied

that  Go vernme nt of India  h ad .  an y co ntro l  and  su pervis ion  on  the

wo rk ing o f ear lier  Commit t ee and Co mmission.  I t  is  submit t ed  t ha t

t he ear lier Commit t ee and Commission inquired into the mat t e r

indepeRiaen tly an d c ame o ut  with  the ir  own  in dep en den t  f ind ings.

I t  is  submit t ed t hat  like  t he ju s t ice  Mukher iee  Commission,  Kho sla

Co mmissio n was a lso  appo int ed  under  t he  Commiss ions  o f Inqu ir y

Act, 195 2. It is fu r t he r submi tted tha t al th o ugh Shah Nawaz

Co mmit t ee cou ld no t visit Fo rmosa a s Ind ia had no diplo mat ic

relat io ns with t hat  count r y at  t hat  t ime,  Khos la .Commiss io n vis it ed

Ta iwan (fo rmerly known a s Formosa) in co nnec t io n with the

inqu ir y and  t his has  been r eco rded  in  chap t e r Eight  of it s report".
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16. 2. Fro m t he  st at ement s made  by t he  Officia l o f t he  Respondent s

in  the  a bo ve  P aragra ph s No . 8 and 9 o f the said Affidavit  -in -opposit ion,

it  is  evident  t hat  fo r  t he  fir st  reaso n t he Government  o f Ind ia did  no t  find

it poss ible to accep t the find ing the Ju s t i c e Mukher jee Commission

Repor t  since the inquiry was inconclusive in many ways an d  d id  n o t

pro vide  any find ing on t he po int  o f sub-para (d)  o f t he t erms o f reference

of Commission and fur th er  Mu khe rjee Co mmiss io n  d id  n o t  an swe r  th e

po int  (d)  of t erms o f reference which required the Commission t o  find out

whether  he  has  died in  an y o the r  ma n ne r  a t  a n y o the r  p lac e  an d  i f  so ,

when an d how.  The Commission  on  po in t(d)  only sa id  in  a bsence  of any

clinching evidence a posit ive answer  can no t  be given.

APAP--

16.3. Fr om the s ta te me n ts of  the sa id Affidavit -in -Opposition it

revealed th a t the Mukher jee Commission 's repor t wa s reject ed by the

Cent ra l Gove rnment because of seco nd reaso n tha t  i t  was at  var ia nce

with  p ast  we ll  acc epted  inquiry commission 's  fin dings on  severa l  i ssued

and  a t  var iance  wit h pas t  we ll accep t ed  inqu ir y co mmiss ion 's  findings  in

some cr it ical area s . This second re ason is no t su sta in a ble fo r  ho ld ing

Mukher jee Co mmiss ion t o  enqu ire same ea r lier  mat t e r  fo r  t he , t hird t ime.

A.6 .4 The Cent r a l Go ve rnme nt  h a s  c ome with on e of  the  r ea so ns

fo r  reject ion of Mukher jee Commission repor t  da t ed 17 .0 5.20 0 6 is  tha t

sa id  re po rt  d ia  n ot  an swer  o f c lau se  (d) of t he  t er ms  o f re fe rence o f t he
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appo intment but from the co mmiss io n repor t da te d 07 . 11 .2005 it

re ve aled  tha t  co mmission  was  n ot  a ss is te d  or  r en de re d  co -o pe ra t ion  b y

supp lying materia ls reco rds or files rela t ing to alleged de a th o r

disappear ance of Netaji before the commission . The commission called

for the files being File No.12(226)/56-PM (invest igat ion into the

cir cumstances leading t o  t he  deat h o f Subhas  Chandra  Bo se)  fr om the ( 1)

Secret ar iat , (2) Int elligence Bu re a u and (3) Resear ch an d

Analys is Wing but no ne of the sa id departments supp lied any file/

do cu me nt /r ec ord  co nc erning  Neta j i 's  a l le ge d de ath  or  d isap pe aran ce  in

1945 th o ugh t he Director of Pr ime Minist er 's Office by let ter dat ed

04 . 07 . 2000 (as per Mulcherjee Co mmiss io n 's report ) asser ted tha t  the

"File  No . 12( 226) /56 -PM which co nt a ined  agenda  paper / cabine t  dec is io n

regarding - invest igat ion into the circ ums tan ces lead ing to the dea th of

Shr i  Subhas  Chandra  Bose  was  des t royed  in 197 2 in  c ou rse  of  rou tine

review/weeding  o f o ld reco rd s inc e re co rds of  ca bine t  pro ce eding are

kept permanent ly in Cabinet Secret ariat from where they may be

procured". There  was  shift ing o f re sponsibilit ies  from o ne  depar tment  t o

ano th er depar tment but no re co rds /f i le /do cu men t was ult ima te ly

t r ansmit t ed before Mukher jee Co mmiss io n and even the co ntempo r ar y

re co rd/ f i l e /d o cu men t based o n which the th en Prime Minist er  Morar ji

Desai ma d e t he s ta te me n ts in Lok Sabha in 19 78 tha t ear lier
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commit t ee 's  and  commiss io n's  repo r t  wer e no t  decisive  wer e no t  supp lied

or  t ransmit t ed t o  t he Co mmissio n.  T here fo r e,  t he  Mukher jee Commiss io n

failed t o  answer  under  clause (d)  o f t he t erms o f re ference o f appo intment

in 1999 .  The said ,d ifficult y has  been r emoved and br ight  po ss ibilit ies  t o

access and availabilit y o f reco rd have been reo pened by the order of

Cent r al Info r mat io n Co mmiss io ner .

16 .5 Since t he Cent r al Government was not ear lier directed to

make all as s i s ta n c e to the Commission by supplying all files/

document s/ reco rds including "Secret " and "Top -Secret " file  at  t he t ime o f

Commiss ion 's  inqu iry,  th e  Ce ntra l  Gove rnment withhe ld  a l l  docu men ts /

file / r eco rds  r e la t ing  t o  a lleged  dea t h o r  d isappear ance  o f Ne t a ji in 1945

before the Commiss ion  under  the garb or  ve il o f secu r it y o f t he  na t io n

and t ha t  t o  wit ho u t  filing  any a ffidavit  c la iming  pr ivilege  under  sec t io n

123 and 162 of t he  E vidence  Act , 1872 . Therefo re, al l  su ch  d o c ume n ts

are requ ired to be pr o duced before th is Hon'ble Cour t  and a lso before

Co mmission in case  o f reo pening  o r  reappo int ing  o f t he  said co mmission.
44,4 f4p_Vt

ffi, Since kdid no t annex voluminous Mukher jee Commission repor t to the

writ  pe t it ion, t he  pe t it io ne rs  cr ave  leave t o  p ro duce  t he  r e levant  po r t io n

of the  sa id  ,wor t  be fore  th i s  Ho n 'b le  Co ur t  a t  th e  t ime of  h e ar in g i f th e

Hon'ble Cour t  so  des ire .

The Xer ox copy o f t he  said  o rder  da t ed 15 .02. 2005 passed  in  W.P .

No .27541 (W) of 2006 in enc losed her ewith and marked as  Annexure

P1- 7 to  t he Pet it ion.
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1 7 . Thnt Il Ic u t i gg e t i t i on ui i Icc i iui i of  the Mu lt l ier j ec Cunnnis t ilon wit h

r e ga r c lu t o publ icat ion touching up on the de ath of  O r u l l i e r wi t i e of  N c Lu j i

f l i n t th r Cr n I  r i l Clover nment cu n pro ce ed o n t o barsitzt th a t

o r /

de ad but did not d ie in Pla ne Crash . This sugge st ion and/or dec is ion

might have no t been acce pted b y the Ce nt ra l Government in view of

s t an d  t ake n  b y t he  sa i d  Gove rn me n t  i n  r esp ec t  o f t e rm o f re fe re nc e  Po in t

No.2(d) of the ap po intmen t of M ukh er je e Co mmi ss i o n and a s a resu l t

such wi  ° l i g publ icat ion of de a t h, plucc WILL how died sh un  b e  co nt in ue d
fakei/

whic h rt4,W only en l i s t -  serious  repercussion in t lie se n t i men t  o r  mi nd s  o f

th e  p u h l i c  an d t h ig t tnwnrr nn te r i F a i t u n t i o n r im not b e a llowed to pro long

any fu r t he r .

t8. Th a t t he pe t i t i o ne rs . se nt re p re se n t a t i o n dated 11.03 .20 08

addr essed  t o  d iffe rent  co ncerned  au t ho r it ies  o f Cent r a l Go vernment  and

sought fo r  re np po inl m er i t o r rro pe ni ng of the Mu lcher jec Cor n m i t a n i on fo r

co mp et i t io n  of  i nq u i ry i n to  d i sap pe aranc e  an d / or  a l l e ge d  d e at h  of  Net a j i

Subhas Chandra  Bose  in 19 4 5  b u t  t i l l  d a t e  n o  re p ly i s  d i s ce rn ib l e  fro m

t heir  end  o r  any o f t he co ncer ned autho r it ies.

The Xerox copy of the sa id rep resent a t io n da te d 11 .03. 2008 is

enc lo sed he r ewith and  mar ked  as Annexure  -  P/ - 8 to  t he Wr i t  P et i t ion .

19. Tha t be in g a ggrieved by a nd  d i ssa t is fie d  wi th  th e  in ac t io n  an d/or

abso lu t e  s ilwp .e  t o  ac t  upon t he  r ep resent at io n da t ed 11..0 3 .2 0 08  se n t  b y
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t he pet it ioners for reappo int ing  Mukher jee Commission to unear th the

t r u t h behind disa pp ea ra nc e and/or alleged death of' Netaji Subhas

(m1111(.1111 11()tir, !ht.- pc t i t i oner t i be g, t o move LIlib W r i t Pet i t i on o n t he

fo l inwing  r minnw: t

GR O UN D S

1. ,.1i'or tha t  Mukhe rjee  Commission  was appoin ted  on  '1 4 .05 .1999 by

1.1 oc cut Lou1 cli)vci.1 u ucoi t LU 111/1kC Ll Viguyoub inqui ry in to t he

alleged de ath or disa ppe ara nce of Netaji in 19 45 in t e rms of

reference of app ointme nt of the sa id commission but after

submiss io n o f r epo r t  o n 07 . 11 . . 2005  no t hing  was  fo und  as  t o  da t e

o f dea t h and how,  when and where  he  has  died  if  he is  dead ;

For th a t Mukher jee Commission sugges t ed a s to publicat ion

to uching the allege dea th or disapp ea ran ce of Netaji th a t the

Cent ra l  Gove rnme nt c an  p roce ed o n  th e  ba sis  tha t  Neta j i  has  d ied

but  not  in  p lane crash  and  such  p resumpt ion  and /or  a ssumption

of a lleged  dea th ins t ead o f br inging t he  co nt r o ver sy int o  an end ,  it

remain o r  le ft  never  ending among t he  public  a t  large;

III. Fo r th a t t he Cent r a l Go ver nment did not accep t th e repor t of

Mukher jee  Commissio n s ince  commissio n d id  no t  answer  t he  po int

No.(d) of the  terms of refere nce  of  ap poin tment  da ted 14.05.1999.,
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for which the sa id commission is requ ired to be reappo int ed to

complet e t he commission t o  answer  t he left  out  po int  No . (d)  and (e)

and wit h r egar d  t o  such publicat ion;

IV. For  t hat  o rde r  o f reject ion o f t he Mukher jee Commission Repor t  on

17.05 .2006 by Cent ra l Go ve rn me n t  i s  a b so lu te ly b a d  in  l a w  a n d

liable t o  be set  aside;

V. For th a t since Mukher jee Co mmiss io n wa s co ns t it u t ed by the

direc t ion  o f the  Wr it  Cou rt  un der  High  prero gat ive  wri t  i ssu ed  by

t he Hon'ble Division Bench of  the Hon'ble High, Calcut t a a s a

spec ia l case ,  and t he name  o f t he Chair man o f t he co mmissio n was

selec t ed by t he  t hen Chie f Just ice o f t he Ho n'ble  Supr eme Co ur t  o f

India, t he Cent r a l Go ver nment has got no r ight to unilat erally

cancel o r  reject  t he findings o f t he commission;

VI. Fo r  t ha t  t he  ear lier  co mmit t ee  and  commiss ion wer e  co nst it u t ed a t

t he in s ta nc e of  Cen tra l Go ver nment but Mukher jee Co mmiss io n

O f/ was co ns t it u t ed  by judicia l int e rvent io n and t hus ,  it  has go t4special

wait  -age bu t  a lso  having a peculiar it y in re spect  o f fo r mat ion over

which t he Cent ra l Go ver nment  can no t  exe rc ise  his  abso lut e  po wer

to reject  it ;

VII. For  tha t  a ft er su bmission  o f sa id repo r t  t he Cent ra l  Government

can lay the repor t with Act ion Taken Repor t (A.T.R.) before the
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pa rl ia me nt expressing t heir opinion whether t he Gover nment

desir e  t o  act  upo n t he  r epo r t  o r  no t  bu t  t he Cent r a l Government  in

no ci rcu msta nc e ca n rejec t  t he rep or t  of sa id  c ommission in  a ny

mann er  wha tso eve r;  thu s ,  the  re jec t ion  order  is  de  hor s  in  the  eye

of law; and t o  be set  as ide  o r  quashed;

VIII. For tha t co ns ide r ing the ma t te r of .  great public impor t ance

Mukher jee Commission was co nst it ut ed to br ing a n end of

co nt r o ver sy r ela t ing  t o  a lleged dea t h o r  d isappear ance o f Ne ta ji in

1945  and  huge  mo ney was  spent  fo r  t he  same ,  it  is ,  t hus ,  r equ ir ed

ow- / to complet e commission in re spe c t  o f  le f t  o u t  p o in t s suc hNo.(d)

and  (c )  and  publicat io n o f news o f a lleged deat h o f Net aji,  in t er ms

of reference fo r thwith;

IX. For th a t since it is t he great public impo r t ance , t he wrong

pugntion of news of alleged de a th of Netaji should no t be

cont inued and su c h  c o n tin u at io n sh al l  c ar ry a  wro ng me ssa ge  to

t he  new gener at io n and public  a t  la rge;

Xi For tha t since Netaji is no t  co nfined to any part icu lar  fami ly, or

region and since he is our Gr eat  Nat iona l Hero of I ndependence

and beloved leader of our motherland or co unt ry, everybody

includir lg  t he pet it ioners have  go t  r ight  t o  set  r ight  t he  commiss ion

and  t o  have jud icial int e rvent ion fo r  t he same;
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XI. For tha t t he Mukher jee Co mmiss io ner failed to an swer un de r

Clause (d) and (e) of the  t e rms of  re fe re n ce  d ue  to  n on  su pp ly o f

documents /fi l es  a nd/o r  rec ords  by the  Cent ra l  Governmen t be fore

Mukher jee Commission fo r  which t he int er ference o f t he Writ  cour t

Is necessa ry;

XII. For th a t t he Cent r a l Go ver nment by vir t ue of provision unc r

Sect ion 3(4) o f t he Co mmiss ion o f I nquir y Ac t , 1952 , the  Cent r a l

Government can no t exercise ar bit r ar y and whimsical power to

re jec t  t he rep or t  a nd  e xerc i se of such  unfe t t ere d  po wer  is  who lly

illegal and without  jurisdict ion t oo ;

XIII. For th a t by reject ion of Mukher jee Commission repor t  ar bit ra r ily

the Cent ra l GoverAment has violated the fu n da me nta l rights

enshr ined under  Ar t icle  14 and 19(1)  o f t he Const it ut ion o f India;

XIV. Fo r  t hat  t he  r easo ns o f r ejec t io n o f Mukher jee  Co mmiss io n r epo r t

have  been supplied  in  connect io n wit h ano the r  Wr it  Pe t it io n be ing

W.P. No .27541 (W) of 20 06 in Par agr aph No.8 and 9 of the

Affidavit  -in -Opposit ion affirmed on 5th March, 2008 by a pr incipal
Apip,

o fficer  o f t he re sp o nd e n t  af t e r  a  lo n g t ime of it s submission an d

t hus,  it  is  aft er t hought  and suffers from gross illegalit y;

XV. For th a t wh e n t he Cent ral Government in spit e of ear lier

co mmiss ion 's repor t s held conclusive and wellco mmit t ee 's and
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accep t ed, was of t he opinion th a t  Co mmissio n fo r  t he

ne c e ssa ry in 1999  fo r  t he same matte r  and  in  such sit ua t

Ce n t ra l  Go vern me n t c a n  n o t  e mb ra c e  o r  c lu tc h  th e  e a r l i e r : :

aft e r  ho ld ing Mukher jee Commission;

XVI. For  t hat  in any view of the above mat t er t he reject ion o f Mul .1

Commission Repor t is not in acco r dance with la

re a pp o in tme n t 4 commission to complet e the left ou t

refer ence po int No.(d), (e) and suggest ion for publicat ici.

touching Netaji's alleged death and place of de a th has

inevit able fo r  gr eat er  public  impor t ance;

20. Th at t he Cent r a l G6vernment can not reject t he L. . .

Commission  on 17 . 05 .2006  when t he  Cent r a l Go ver nment  felt  t :

commission is necessary and t he commission was appcl,

14 .05 .1999  fo r  t he fo llowing  r easons which wer e express ly st a t t ,

Appointment  vide No t ificat ion No .S.0.339 (E)  dat ed 14.05.1994 L. . ,

the Cent ral Government  o f India,  Minist ry o f Home Affairs : -

"An d Wh ere as  the  Ce nt ra l  Governme nt  i s  o f th e  o pin ion

ne c e ssa ry to  a p p oin t  a  Co mmiss io n of Inquiry fo r  t he 1, . of

ma kin g a n in- dep t h inqu ir y into a definit e ma tter

importance , namely in disap pearance of Netaji Su b h a :

Bose  in  1945".
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21. Th at  i t  is  pe r t in en t  to  me nt ion  h e re  th a t  the  ap p oin tme ._ , .

Co mmiss io n s temmed from the or der /dir ec t io n ma d e by the _ _e

High Co u rt  a t  Calc ut t a  o n  a  p ub l ic  in te re s t  l i t iga t io n  a n d a  u : ,

resolut ion pa sse d by the West Bengal Legislat ive Assembly

afo resaid reasons t he Cent ra l Go vernment  has go t  no  r ight  t o  u_.

reject  t he Commiss ion 's  repor t  on 17 .05 .2006.

22. fur ther  s ta ted  tha t  a fte r  s t a tement s  o f the  t i : .

Minist erMinist er Monar ji Desai made on 28 . 08 .1978 o n the

Par liamento (kok Sabha) ,  which were  reco rded at  Page No .455

the  Par liamenta ry P ro ceed ing (as pe r  Mukher jee Co mmission

ear lier Co mmit t ee 's and Commission 's Repor t s had beco me 1

.e

.Luat.

an d  s too d  c a nc e l  a n d  in  sp i t e  o f  su ch  po s i t ion  the  Ce n tra l  Go

can no t emb ra ce or clut ch now the ear lier Commit :. .

Co mmiss io n 's  r epo r t .

23. That  i t  is  su bmit ted  th a t  when  th e  p eop le  o f India  o nce .

huge mon ey for the per iod from 14 . 05 . 1999 to 08.11. ,or

Commission t o  find ou t  th e  r ea l  t ru th  o f  a l le ged  d i sap p ea ra i , or

de ath of the ir  Na t io na l Hero Netaji Subhas Ch a n d ra  Bo se ,

people fo r  t he sec on d t ime sha l l  n ot  he si ta te  to  sp en t  fur th e : to

put a permanent end of th e sa id cont roversy for which th

int ervent ion o f t he Hon'ble  Co ur t  is  inevit able  and earnest ly so ,
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. Th a t  i t  i s fu r t he r  s t a t ed tha t  Mukher je e  Commissio n  in  i ts  r epo rt

nt io ned abo ut  the  v is i t s  of  d iffe re nt  fore ign  co un tr ie s  an d s ta ted  the

na ture of info rmat ion and/or do c u me n ts collect ed therefrom but

unfo r tunat ely all achieves  ( except  six)  were  no t  visit ed by t he Mukher jee

Co mmissio n since within very sho r t t ime visit for the per iod from

Sep t ember 20 to September 30, 20 05 to Russian Federat ion and

cu llec t io n t her e fr om became  impo ss ible  o r  imprac t icable and  because t he

c,Jmplete Inquir y cou ld no t be do ne in Ru ss ia n Federa t ion, and thus ,

25. That it is fu r the r sub mit ted th a t a n int e r im order is required

re la t ing  t o  publica t ion o f news o f a lleged deat h o f Ne ta ji in 194 5 o r  met

a n accident in plane crash in Taihoku and unless such int er im

order is gr ant ed the sa id wrong publicat ion of Netaji's de ath shall be

co nt inued and till clinching evidence  as . to  d ea th and  p lac e  o f d ea th  of

Netaji is fo r t hcoming the sa id wrong publica t io n is requ ired to be

disco nt inued fo r t hwith.

That since Mukher jee Commission wa s co ns t it u t ed by i ssuing a

di re c t io n  un de r  h igh  preroga tive  Wri t ,  d a te d  31 .0 4 .19 98 ,  a nd  the  n ame

c)f the Chai rman of the Commission was select ed by the then Chief

Ju s t i c e of the Hon'ble Su p re me Court of Ind ia and since the sa id
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siori was co ns t it u t ed as a special ca se a s of great public
0 tr... +142_ &1ttrca-2 Go vereat

,r ice,  t he sovereign par liamenti,can no t  unilat er ally cancel o r  r eject

.,. : t her jee  Co mmiss io n r epo r t  dat ed 17.0 5.20 06 whereas  the  ear l ie r

i t te e  an d Co mmission  were  co ns t i tu te d  a t  the  ins ta nc e  of  Cen tra l

Therefore, su c h reject ion is abso lu t e ly illegal and not in

nce with law and liable t o  be set  aside.

. Tha t  it  is  fu r ther  st at ed t ha t  a s per  p rovision under .  sec t ion 3( 4)  o f

: C. mission of Inquiry Act , 1952 th e  Ce nt ra l  Go ve rn me n t  h as  o n ly

- r i t y eithe r  to  a c t  up on  rep or t  o f Co mmissio n  or  n ot  b ut  in  n o  ca se

the sa id report . The object of reject ion of sa id Multher jee

-'s s io n repor t is abso lut ely illegal* and po lit ical mot ivat ion and

the said provision o f law.

That t he fu n da me nta l right s of th e pet it ioner gu ara ntee d unde r
beem

14 and 19(1) of th e Const it u t ion of India have4vio lat ed due to

reject io n o f Mukher jee Commission's  repor t  on 17.05.2006.

. Th at  the re is  no  speedy,  efficac io us,  lega l a lt e r na t ive  remedy save

. .1  except  reliefs under  Writ  jur isdict ion.

. That t he reco rds are located out side o r iginal civil ju r isdict io n of

: -1on 'ble  Cour t  and  d ir ect io n be  g iven t o  pr oduce  and /o r  t r ansmit  a ll

Int reco rds a t t he t ime of hea r ing and re nd er jus t ice to the
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That the pet it ion is made on good fait h to secure t he ends of

A P , *

Under the above fact s and

cir cumst ances  it  is  p r ayed  t ha t  yo ur

Lordship  may b e  grac iously p leased

t o  is sue  -

a) a  Wri t  or  Wri t s in  the  nature

of Mandamus co mma nd in g the

re spo n d en ts  c o nc e rne d  an d  e a c h  o f

th em to reappo int or reopen the

Mukher jee Commission  to  comple te

an d/or  c on du c t  fu r the r  e nq ui ry in to

t he alleged death or disappearance

of Netaji Subhas Chandra Bose in

19 45 in te rms of ea r lie r reference

po int No.(d), (e) and suggest ion for

publica t ion of ne ws

Netaji's alleged death for great er

public impo r t ance fo r thwith; and

fur th er  d i rec t ion  be give n up on  the

respo nde nt  to  sup ply a l l  do cumen ts
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O r /

or file relat ing to alleged Netaji's

de ath or disa p pe ara nc e in 1945, or

the reaft e r  befo r e t he  commission fo r

complet ion of enq ui ry in order to

br ing an end o f cont roversy;

b) a  W ri t  o r  Wri ts  i n  the  na tu re

of Cer t io ra r i direct ing t he  concerned

respo nd en ts and each of them to

t r an smi t and pr o duce all relevant

document s r elat ing  t o  Neta ji 's  a lleged

dea th or disapp ea ran ce inc lud ing

the order of reject ion dat ed

17 . 05 .2006 by the Cent ral

Go ver nment be ing Annexure "P-5"

to the pet it ion before this Hon'ble

Co ur t  and be fo r e  t he  Co mmiss ion in

case ,t), reo pe nin g or  re ap po in tme nt

and aft er perusing t he reco rd sand

go ing  t hr o ugh pe t it io n quashed the

order of reject ion of Mukher jee

Commission 's  da ted  17 .05 .2006  and

re nd er co nscio nable jus t ice to the

pet it ioners;
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c) A Rule NISI in t e r ms of the

prayer  afo resaid;

d) An int e r im ord e r  b e  p a s se d

to st o p or res tra in ing the

respo nd en ts from publicat io n of all

news to uc hin g th e al le ged  de ath  or

d isap pearance of Netaji Subhas

Chandra  B asu  in 19 4 5 t ill d isposal

of t his wr it  applicat ion;

e) And pass such o ther or

fur ther  Or der  o r  Or ders,  dir ect ion o r

direct ions, Writ o r Writ s a s Your

Lordship may deem fit  and  pro per .

A.. cu r  pe t it io ne r s,  a s  in du t y bo und  sha ll ever  pr ay.
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AFFIDAVIT

I ,  S r i Panka j Ha ide r ,  so n o f S r i La t e  Ar abinda  Ra ide r ,  aged  abo u t

32  yea r s , by fa i th Hindu, by occupat ion Advo cat e, residing at  Village -

Ma th urap ur , Post Office and Police Stat ion - Mathurapur , District ---

Sou th 24- Parganas,  do  he reby so lemnly affirm and  say as  fo llo ws

1. Th at  I  a m  the  wri t  p e t i t ion er  o f the  ins ta n t  ca se  an d as  su ch  I  a m

well acquaint ed with t he fac t s  and  circumstances  o f t he  case .

2. Tha t  t he  s t a t ement  made  in  pa r ag r aph No s .  t , C, 10,160),113, 2 7  ' to

ar e t r ue  t o  my kno wledge ,  t hose made  in pa ragr aphs  Nos . (v7, t14,0 -1-6-W, .26 tria.2,

ar e  t r ue  t o  my info r mat io n de r ived  fr o m r eco r d-,---whi ver ily believe to

be t r ue and t he re s t of tmy respect ful sub mission before the Hon'ble

Cour t .

Prepared in my o ffice

\

Solemnly a ffirmed be fo r e me on

this the .2-St iday of Apr il,  2008.

ACPAr'

Deponent  is  kno wn t o  me
cT j c)-4\-ereil
Gleak.-to : Mr.

Advocate

Commissione r .
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forwarded to the Direcior General of Police and
the Home Secr et a r y of every S t a t e/ Union
Terr itory and it shall be their  obliga t ion to
circulate the same to every police sta tion under
their  charge and get  the same notified at  every
police stat ion at  a  conspicuous place. It  would
also be useful and serve lamer interest to broadcast
the requirements on All India Radio besides being
shown on the National Network 01 Doordarshan
and by publishinL, and distributing pamphlets in
the local language contain rig these requirements
for information of the general public. Creating
awareness about'flie rights of the arrestee would
in our  opinion be a step in the right direction to
combat the evil of custodial cr ime and br ing in
transparency and accountability. It is hoped that
these requirements would help to curb, if not
totally eliminate, the use of questionable methods
during interrogation' and investigation leading to
custodial commission of cr imes."

3. More than seven months have elapsed since
the di r ect ions were issued. T hr ou gh these
petitions, Dr. Singhvi, the learned Amicus Curiae,
who had assisted the Court in the main petition,
seeks  a dir ect ion, calling upon the Director
General of Police and the Home Secretary of
every State/Union Territory to repqrt to this Court
compliance of the above directioIrrs and the steps
taken by the All India  Radio and the National
Network of Doordarshan for  broadcasting the
requirements.

4. We direct the ReLzistry to send a copy of
this application, together with a copy of this order
to respondents I to 31 to have the report/reports
from the Director General of Police and the Home
Secretary of the concerned State/UniOn Territod[
sent to this Court  regarding the corripliance
the above directions concerning arrestees.  The'
report shall indicate in a tabular form as to which
of the "requirements" has been carried out and in
what ma nner , as a lso which are the
"requirements" which st ill remain to be carried
out and the steps being taken for carrying out
those.

5. Report shall a lso be obta ined from the
Directors of All India Radio and Doordarshan
regarding broadcasts made.

6. The notice on respondents I to 31, in
addition, may also be served through the standing
counsel of the respective States/Union Territories

S. 3019

in the Su pr eme Court . After the r epor t s ar e
received, copies of the same shall be furnished to
the Advoca te on:Record for Dr. Singhvi, Ms. .
Suruchi Agrawal, Advocate.

7:The reports shall be submitted to this court.
in the terins, indicated above, within six V:ieekS:

for monitoring,  after seven weeks.

Order accordingly.

AIR 1997 SUPREME COURT  3019

(From : Calcutta)*

Mrs. SUJATA V. MANOHAR AND
G. B. PATTANAIK, JJ.

Spl. Leave Petri. (C) No. 628 of 1994 with
Transferred Case (C) No. 7 of 1994, D/- 4-8-1997:.

Union of India. Petitioner v. Bijan Ghosh and
others,  Respondents.

(A)
Award
co mmu ni q u e anno unc ing co nfe r m e nt  o f
awar d of B h ara t Ratna Pos t hu mou s ly'  on
Net a ji
member s  of  public  and member s  of  Neta ji tS ; i

in .  defer ence to  s e n t im e n t s  e xp r e s se d n:oit-1
proceeding fu r th e r to co nfer  awar d and

wo rd ' 'posthumous ly ' us ed in pr es s
communique ther efore not  considered Press
communique decla red a s  cancelled.

(Para  6 .;

(B) Const i tu t ion of Ind ia,  Ar t .
Notification dated 8th of January, 1955 issued
by the off ice of the Secretary to the President

Ra tna ,  Pad ma  Vib hu shan ,  Pa dm a Bhusha r .
et c . Award of Ann ulment of
Procedure.

In order to confer the award of Bharat Ratna
it is necessary that the name of that person shoul ,.
be published in the Gazette of India . It, is als,
necessary that the name of such a person
be enter ed in the regis ter  of such ' recip ient
maintained under the direction of the Presideril
Clause 10 which deals with cancella t ion
annulment of the award requires the erasure

*C. 0.  No. 6720 of 1993. D/- 6-12-1993 (Cal.
HO/HO/S629/97/VVG/CSL
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name of such a person from the register.  The
r iOice of  ca ncel la t ion in every case is also
:required to be published in the Gazette of India.

(Para 6)

Tt iAlta f Ahmad,  Addl. Solici tor Genera l. 13.
R#thasarathi, Hemant Sharma, P.  Parmeswaran.
Advocates with him for Petit ioner: In person for
the Respondent . F. S. Na r ima n. M. N.
.Kriqhnamani,Sr. Advocates, Rudra Bhattacharjee.
(Subhash Sha rma) ,  Advoca tes for Ms. Sar la
Chandra, Advocate with them for Respondents.
V..P.Saini, In -person for Respondent.
,

-QRDE R proccedings which are
before us have arisen out of a press communique
which was issued from the I-Zashtrapati Bhawan.

.NeivDelhi and was published on 23rd ofianuary.
1.991,It is to the following effect

President is pleased to confer the award
of Bharat  Ratna posthumously on Shri Subhash
Chandra Bose.". .

r eading this press commu nique the
sent iments of  ma T f :  p eople were hurt. The
petitioner filed a writ petition in the Calcutta High
,c Ft praying, inter al ia to recall, rescind cancel
aili..4!;.revoke the 'Bharat R a t r l a ' purported to be
to bfer re d on Netaji Su bhas Cha ndra Bose
Mthumous ly  by  t he pr ess  communiqu e da t ed
2,4nd'January, 1992 and forbear  from handing
oyerl4O any person or  persons, inAitution or
i titutions ,any document or  insignia  or  symbol
cOntaining. the impugned 'Bharat Rama oL any
communica t ion bearing reference thereto for
ac'eeptance or preservation or display or for any
other  purpose.  The petit ioner  a lso prayed for a
direction that respondents I and 2 declare full
pafticulars.of the whereabouts of Netaji Subhas
qhandra Bose from 18th of August, 1945 till date
on, .the basis of records and information at  their
disposal dehors the reports and findings of the
Netaji Inquiry Commit tee 1956 and the Netaji
Inquiry Commiss ion, 1970, and to institute a
proper investigation into such whereabouts with
a,riew to locating him, if alive, and bringing him
t9,4tdia with due honour and dignity and if he is
ft:Nile} to have died, to furnish full particulars of
his stay from 18th August, 1945 onwards and his
subsequent dea th and the place and manner  of
dis,pos-a1 of his mortal remains. There are various
reliefs prayed for which are connected with these
reliefs.

2. The petitiner has taken strong exception to
. the usc of the word 'posthumously' in the press
communique and has submit ted that the
Government of India  has not officia lly accepted
the alleged report of the death of Netaji Subhas

. Chandra. Bose in an air -crash in Taiwan on 18th
of  Augus t , 1945. Without any specific report of
the death of Netaji Subhas Chandra Bose being
accepted by the Government of India ,  it  cannot
and should not confer  on him any t itle with the
description ',posthumously. . In this connection
elaborate averments have been made about the
Netaji Inquiry Committee, 1956 which was then
constituted and the report  of this Committee as
also the Netaji Inquiry Commission. 197(1
constituted under  the Commissions  of Inquiry
Act. 1952.  It is contended that a'furthcr inquiry
should be held in this connection and in the
absence of such an inquiry the award should not
be conferred posthumously. -

3. The petit ioner has also raised another
objection to We conferment ol B h a r a t R U t i l a Oil

Netaji Subhas Chandra Bose. It is contended that
an award or a title has its own limitations.When 
a personality is higher and greater than any award
O r title, conferring of such honour on that person
becomes ridiculous and it becomes an act of
"carelessness" to classify such a person as an
equal of others who have already been awarded
such title or who may be awarded such a  title in
future.

4. It seems that the family members of Netaji
Subhas Chandra Bose also conveyed to the
Government of  India their  unhappiness a t the
announcement and expressed their unwillingness
,to accept such an award.

5. In view of the sentiments expressed by the
members of public and the family. 'Members of
Netaji Subhas Chandra Bose in connection with
thcp press communication, the Government  of
India did not proceed further in the matter. In their
affidavit which is tiled in these proceedings, they

ve stated that the 'matter was treated as closed.
The or igina l petit ioners have exPressed 'their
anguish at this statemei3t made on affidavit by
the Government of India and have submitted that
the awar d/pr ess communica t ion should be
withdrawn. .

6. We have heard. the original petitioners and
the learned advocates appearing on behalf of some
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of the petitioners. In order to clarify the position,
Mr. A itaf Ahmad. learned Additional Solicitor
General has drawn our at tention to notification
dated 8th olJanuary. 195::; issued by the office of
the Secretary to the President bearing No. 1 Pres.
55 setting out the Statutes and Rules relating to
the awards of Bharat Rama, Padma Vibhushan,
Padma Bhushan and Padmashri. It sets out, inter

"1. The decoration shall be conferred by the
President of India by a Sanad under his hand and
seal.

8. The names of the persons, upon whom the
decoration is conferred. shall be published in the
Gazet te of India and a 1C 1,2 1 S 1 C 1 o f all such
recipients shall be maintained under the direction
of the President.

10. The President may cancel and annul the
award of the decora t ion to any person and
thereupon his name shall be erased from the
Register and he shall be required to surrender the
decora t ion and the Sanad. Rut it shall be
comp et ent for the Pres ident to res tor e the
decoration and Sanad and to withdrat the orders
of cancella t ion ;111171- annulment.  T he notice of
cancellation or restoration in every case shall be
published in the Ga z e l l e of India.-

In order to confer the award of Bharat Ratna, it is
necessary that the name of that person should be
published in the Gazette of India. It is also.
necessary that the name of such a person should,
be entered in the register of  such recip ients
maintained under the direction of the President.
Clause 10 which dea ls with cancella t ion or
annulment of the award requires the erasure of
the name of such a person frorn the register. The
not ice of  ca ncella t ion in every case is also
required to be published in the Ga z e t t e of India:
It is pointed out by the Addit ional Solicitor
General t . l a t1 t he award .has to be con cried by first
publishing the name of the recipient in the Gazette
of India and entering it in the register of recipients.
In the present case,  only an announcement,  was
made by the press  communica tion which
issued.  In deference to the sentiments expressed
by the public and by the members of the family
of Netaji Subhas Chandra Bose, the Government
of India  did not proceed further to cooler  the,

S. C. 3021

award and hence the name was not published,in
the Gazette of India ,  nor  was it  entered in the
register  of recipients, nor  was any decoration.
conferred by the President by a  Sanad
hand and seal. That is why the affidavit filed on.
behalf of the Union of India states that the matter
was dosed in the sense that no further steps were
taken for conferment of Bharat Ratna on Netaji
Subhas Chandra Bose.  Since the award has not
in fact been conferred, the question of cancellation
or annulment of the award under Clause 10 does
not arise. Looking to the Statutes and Ruj,es ,
relating to the award, inter alia. of Bharat Ratna,'
the position as explained by the Union of India
appears to be correct. In deference to the feelings
so eloquently expressed in these proceedings and
which were no doubt, conveyed to the Union of
India, the award was, in fact, not conferred and .
the proposal was dropped. Ve need not, therefor ,

into the qu es t ion ether the wpr'd.t.
'posthumously' has been just ifiably used ip ectte
press communique or  the wider question whet*
there is enough mater ial available for  reach0g,
the conclusion that Netaji Subhas Chandra,Bose'
died either in the air -crash of 18th August, 9e1 415'
or at any time thereafter. This is a wider issue,prn..
which undoubtedly in future as in the past, th e
will be divergent view3The real controversyjan
these pro ce ed ings r ela tes to the p:reSs'
communique.  Since no fur ther  steps have bie,e,n,
taken pursuant to the press communique and:the,
matter  is  treated as closed, we declare that zthe
press communique should be treated as cancell id.
With this declaration nothing further survives.and
the var ious petitions either transferred frometrite

'Calcutta High Court or filed in this Court ,stapd
disposed of .

Order accordingly,

AIR 1997 SUPREME COURT  3021

K. RAMASWAMY AND D. P. WADHWA,,,1.1_,*

Writ Petal. (C) No. 82 4 of 1988 ,wIith
Writ Petal. (Cr i . ) Nos . 745-54 of 19.9,0,
D/- 9-7-1997.

Gaurav Jain, Petitioner v. Union of India and
others, Respondents. .

(A) Consti tut ion of India , Ar t . 32 Public

*The judgments are printed in the order in which
they are given in the Certified,Copy ... Ed. "

GO/HO/S 573/97/VNP/R1-1



Dntract, and the :tenant

Rudra Jyoti Bhattacharjee v. Union of India

cannot claim that his
ritit icy is governed by the contract and not by

Rent Act.

) t3 0 . ! ' t a s t ly.  we a r e  a l so of  the vi e w that as
lausi (v)olthe disputed documene(Exhi bit  No.

clear ly comes within the ambit of Section
3(1)(k). of the West Bengal P remises Tenancy
\ct, 1956. the question of service of notice under
Ieetion 13(6) of the West Bengal Premises Ten-
ney Act, 1956 of the plaintiff also does not arise
it all.

!31. We, therefore, concur with the finding,s of
he learned tr ia l Judge and the appeal,  accord-
ngly,. stands dismissed without any order  as to

:osts.
' 2. ,: The prayer For  stay of operation of the

Ir a e r as 'made by Mr.  Sadhan Royehowdhury,
earned 'Advocate for the 'appellant, however,  is
-e fused.

A.  B.  MUKFIERJEE,  J .  :- -  33 . 1 agree.
Appeal dismissed.

I H t

AIR 1 99 9  C AL C UT T A 9

PRABHA SHANKER MISHRA, C .J.  AND B.
BHATT ACHARYA, J .

.
-'!Rudra Jyoti Bhattachanjee and another . Pfti-
titShers v.  Union of India and others. Respond-
:Ilk.

W.P. No: .281 of 1998. D/- 30-4-1998.

Cons t i tu t ion  of  India ,  Ar t s .  22 6 ,
14ib1ic interest Dea th of  Neta ji

i.J1)hasl-
-, --- Publications concerning his freedom strug-
gle, anadea th - - --  Likelihood of being defama-
tory and ;
Propr ia te dir ections is suerkto Govt.  of India .

in instant public interest litigation the petitoner
has stated and in doing so he has only echoed and
joined a  mult itude of Indians that for hi s  ga l l  ant
deeds for ind e p e nd e nc e of India , Netaji
Subhashchandra Bose is recognised as One or the
oreatest National leaders of international impor-
tance: his mysterious disappearance on and from
AugOst 1945 is st ill wreaking and agita t ing the
minds of the citizens of India and the story which
was once floated that he died in the alleged plane
crash on 18th August. 1945 at Tin Hoku in Japan
is not accepted by the Indians. It wlis not possible

KP/K P/C69/98/D VT/SG P

Cal. 9

for the Govt.  of India  to take any .action at the
present on the suggestion of Gen.  Fujiwara of
Japan to bring the ashes said to be of Netaji lying
at Renkoji Temple to India. Some publications in
respect of which mention is made by the petition-
ers according to them are per se defamatory to the
National Hero Subhas Chandra Bose. One of the
most cherished rights of the Indians is the. free-
dom of speech and expression. yet it is important
that  this right is  not  exercised' todisturb public
order  or cause incitement to offence or  defama-
tion.

It was felt that there is a need to give a fresh
look to such publications and proscribe such
books or  such port ion of the books which spelt
one way or the other on the subject  of the death
of Netaji Subhas Chandra Bose's pre -independ-
ent activities in respect of which the Government
of India is yet  to complete enquiry. All fresh or
new publications, shall also need a similar scru-
tiny and all such scrutiny shall be made keeping
in view Art. 19( I )(a) read with Art. 19(2) of the
Constitution of India.

(Para 19)

For the reasons aforementioned, directions as
.follows were issued (1) The Govt. of' India
shall launch at  vigorous enquiry in accordance
with law by appointing, if necessary, a Commis-
sion of Enquiry as a special case for the purpose

givin2 an end to the controversy (a) whether
Netaji Slibbas Chandra Bose is dead or alive; (b)
i he is dead whether he died in the plane crash.
as alleged; (c) whether the ashes in the Japanese
temple a re ashes  of Netuji: (d)  whether  he has
died in any other manner  at any other place and.
if so. when and how: (e) if he is alive, in respect
of his whereabouts.  (2) The Govt. shall take the
people of India in confidence. (3) The Govt. shall
at appropriate level examine/scrutinise all publi-
cations pertaining to the matter  as above and
preoseri be. i necessary, all such publications
which appear to t ou ch t he q u es t i o n o r death or
otherwise of Nciaji if the same has the effect of
disturbing the public order  and causing incite-
ment of violence.  (4) The 'Govt. ,  if so advised.
shall inform all publication Houses to take its
prior permission before any publication on the
subject above is made and before granting such
permission scrutinise in the manner as indicated
above. (Para 20)
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AIR SCW 3052 7, H
Rudra Jyoti Bhattacharjee in person: M. B.

Sarkar, Sr. Advocate, for Respondents.

PRA BHA SHANK ER MISHRA, C.J. It
is difficult for us to pick up the threads to have
any well -knit statement of fact from the contents
of the instant petition yet, after our several at-
tempts and after hearing the petitioner in person
and the learned Advocate representing the re-
spondents Nos. 1 to 4, we have been able to
gather some bits from here and some bits from
there to have some comprehension of the narra-
tion in the petition.

2. The Asiatic Society, Calcutta is impleaded
as one of the respondents. We do not, however,
find any reason why any prerogative order and/or
direction be issued or made aginst the Society.
Since, in our view. the Society is not a necessary
party. we are not persuaded to issue any notice to
it, name of the 5th respondent is accordingly
delated and ex punged.., .--

3. Alleged mysterious disapparance of Netaji
Subhas Chandra Bose. according to the peti-
tioner requires direction inter alia. to the re-
spondents herein (I) to classify and disclose all
documents relating to Netaji Sulphas Cltandra
Bose including the Indian National Army; (2) to
make a categorical statement whether name of
Netaji was and still is in the list of 1. 1" criminals
drawn up after the Second World War and issue
a press communique to the said effect: (3) not to
allow any agency or publisher or any person to
publish the story of the death of Netaji Subhas
Chandra Bose in the alleged plane crash on .18-8-
1945: (4) to disclose the stand of the Government
of India regarding Netaji Subhas Chandra Bose it'

ment of India will we him or hand over him
to the allied forces for trial as war criminal and
make a press communique a) that effect- and (5)
to produce and or transmit all the records, files
and documents as mentioned in Annexure `F' to
the petition about disappearance of Netaji Subhas
Chandra Bose since August 18, I 945 and subse-
quent thereto.

4. Vaillonar has stated and in doing so he has
*1only echoed and joi ned a mu'l7fr1inkit Lndians

that for his gallant deeds for independence of
India. Netaji is recognised as one of the greatest
national leaders of international importance that'
his mysterious disappearance on and from Au-
gust 1945 is . still wreaking and agitating the
minds of the citiZens of India and that the suiry
:wich was once floated that he died in the alleged
plane crash on 18th August, 1945 at Tai Hoku in
Japan not accepted by the Indians.

5. One British Intelligence Officer allegedly
. informed one Amrik Singh Gill, who was await-
...Mg. execution of death sentence, on 19th August.
.1945 that Netaji died in an aircrash on 18th
August, 1945. Gill published the said informa-
tion in a magazine of Netaji Centre Publication at
Kualalampur. The same was reprinted in Jayshree.
a Bengali magazine, in its Azad Hind Golden
Jubilee number in October, 1991 Delhi Radio on
21st August, 1945 made the announcement that
Netaji died in an aircrash on 18th August, 1945
(Ref., "A Springing Tiger" by Hue Toy, a Mili-
tary Intelligence Officer of British Army). Quite

,effect followed and when the controversy thick-
ened and mystery deepened, the Government of
India constituted Netaji Enquiry Committee in
the,year 1956 with Sri Shahnwaz Khan as the
President and Sri Suresh Chandra Bose and Sri S.
N. Moitra .as Members. This was followed ;by
appointment or of a Commission of Enquiry in
the year 1970. Netaji Enquiry Committee as well
as the Commission of Enquiry submitted their
reports. On 28th August. 1978, however, the then
Prime Minister of India \made a 'statement at thi:
floor of the Lok Sabha that, "Shah Nawaz Corm:
mittee and Khosla Commission hold the report
Netaji Subhas Chandra Bose's death follOwinia
plane crash as true. Since then reasonable doubts
have been cast on the correctness of the two
reports and various important contradictions in
the testimony of the witnesses have been notieeci.
Some further contemporary official records ha?5

'ilk° become available. In the light of those doub
and contradictions and those recorcL, Coverif
Ment find it difficult to accept that the earlicr
Conclusions are (t.cisive". Accor( ng to the pct.
tioner, the abo ,ent 61 then
'Minister of IntL irtu . a. lultangcras'
burial of the N . ,air) Com e andfrtk
quiry Commi>tow,,:o i-},orts., However, on 11.14',
April. 1979 thie :then Mi ter of State for 17141;1
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air s made a St a t e n -l e n t on the Lok Sabha in
y to a question that  was raised on the request

General Fujiwara of Japan for brin,(2ini, the
ged ashes of Netaji from Renkoji Temple to
ia , "In the light  of reasonable doubts cast  on
correctness of the conclusions reached in two
lily reports on the death of Netaji Subhas
andra Bose. the Government finds it di flieu It
accept that the earlier conclusions are decis.tYe,
will, therefore, not be possible to .take any
tion at  the present on the suggestion oT Gen.
ij iwara to br ing the a shes".  Accordingio' the
tit ioner  waxing and waning at t itude and 'be-

.viour  of the Government  of  India  and other
sponsible persons have almost betrayed the
:sign of precipitating and perpetuating the myth
the death ofNetaji Subhas Chandra Bose in the

lege(' plane crash as reality without there being
ty serious effort to establish by hard and gentl-
e evidence.
6. The petit ion with the facts as above, how-

overnment of India  (Brit ish) after  the 'SccOncL
'odd War decla r ed Neta ji a  wa r  cr imina l  and
fflowing the independence and almost simulta-
-;.ously to India 's taking a seat/place in the
lnited Nations Organisation ratified iindiv.2.ireed
nit war criminals of friendly countrics .v.otiW be

.elivered by the country holdi»g the in: th s

.greeing that India would deliver  a ll war  cr imi-
ials of the Second World WitIt to the Government

Great  Britain, and since Subhas Chandra Bose
vas declared a war criminal by the Great  Britain
.nd India ratified and agreed to do so, it still holds
;ttbhas Chandra Bose as War Criminal. The
)etitioner, in short, in this behalf has been agitat-

-told Subhas Chandra Bose as  a  War Cr iminal
And thus does it behove the Government to treat
Subhas shabbily as above, who while alive as
well as in death is the embodiment of the ideals
and images of a true Indian for all fellow Indians.

7 . We have sumarised above the .material
facts upon which the pctitoner has sought for the
reliefs as indicated above and omitted to mention
part iculars of information in any detail with
respect  to either  s ta tements or  works  about the
dgath of  Neta ji as a l leged and the mysterious.
disappearance. 'OT o n 711n ( " K W (= L U C .  n i or India
eVep unwitt ingly as allqled. - Ntill holding that
Netaji is  a  war  cr iminal.  Narration of the facts.

however,  shall remain inconclusive if we do not
refer to a 1-0.Q011t case (W.P. NC. 1805 of 1997)
which has been disposed of by a  Bench of this

' Court on 7th April, 1998. The said petition was
filed as vox populi when newspapers like the
Bartaman in its publication of 23rd August, 1997
and the Anandabazar  in its  publication of 27th
August, 1997 published/reported that the then
Defence Minister  had sta ted that  he would bring
the ashes of Sri Subhas Chandra Bose from
Renkoji Temple of Japan.  After  referr ing to the
judgment of the Supreme Court in Union of India
v. Bijon Ghosh, 1998 WBLR (SC) 9: (AIR 1997
SC 3019) and the publications aforementioned.
this Court in its judgment in the said case has

"When the Government of India  intended to
honour him by conferring the Bharat Ratna Award
and used in Press communique the expression
'posthumously'. a petition under  .Article 226 of
the Constitution of India was moved and against
an inter locutory arder  therein a Special Leave
Petition was preferred before the Supreme Court
........... We have no manner of doubt that a
responsible Government of the people of India
will do nothing which would undermine the
statu,re and image of Netaji Subhas Chandra
Bose Except in such proceedings in which any
legal presumption is available,  for purposes as
the acceptance of ashes as that of Netaji Subhas
Chandra Bose, it is not possible to accept that he
died on 18-8-1945 or at any time thereafter un-
less there is conclusive evidence. Any ashes of a
dead person in the absence of such evidence
cannot be accepted as that of Netaji by the people
of India.  It would be difficult  to accept that  the
Defence Minister of the country has made a
statement. of such consequences without ver ifi-
cation of the facts,  yet  responsible newspapers

and the petitioner has moved this Court as he is,
as stated,  a larmed that the Government of India
has intended to accept the factu the J; ; ;  H'
S ubhas Chandra Bose in the sl-w: "'ash;.;
are allegedly stacked and kei ,,enkoji Tem-
ple, Japan. Before closing the
ever, in view Or the assurance !!,41 not'ling ot

sort is likelty Its iae dowl (s) Go , (,;rirren: (}f
are incHre4 :10 order that before accept-

ing the ashes which are allegedly k(1..pt at the
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ioji Temple, Japan as that of Netaji Subhas (lave tothe People the 'Constitution of Indit.t, to be
iandra Bose, the Government of India shall effective on and from 26th of ...January. 1950.. On

btain full part iculars and evidence and satisfy 15th of At.14USt, 1947, India, ii)deed. achieved
self about the genuineness of the claim that  the Independence and inherited the British sover-
shes kept a t  the Renkoji Temple of Japan a re eignty as well as British lei2ticy. When the peoRle.
iat of Netaji Subhas Chandra Bose and take the however , adopted the Constitntion and estab-
eople of India  in confidence." I ished the Republic. India unshackled itself from

8. Thu, . on the questions of death of Netaji. the yoke of past  to star t afresh with the goal of
itit he died in the plane crash. tha his ashes are ju iice. Social, Economic and Political, Liberty
ept at Renkoji Temple or. Japan. that Govern_ of thought, expression belief. faith -and worship,
lent of India is almost accepting that Netaji has Equality of sta tus and of opportunity and to
ied and that his ashes are beim broHht to India . proniote among them all Fraternity assur ing the
a our view, are fully answered by the judament dignity of the individual and the unity and integ-

W.P. No. 1805 of 1997 dated 7th April. 1998. rity of the Nation and guaranteed Equality of law
vh at needs, however , to he c lar ifi ed for a ll and equality before law to all persons and
ioncerned to hear  in mind that  Government of freedoms of  speech and expression. assembly
ndia did realise that full facts and evidence were peaceably and without arms,  of associat ion of
equired to be gathered from every person and Union and 01  movement  fr eely throughout the
)lace and it appointed first the Enquiry Con» -nit- tel'ritory of India and to reside and settle at any
cc and next Enquiry Commission. A the par t  of the terr itory of India . Article 13 of the
epor ts of the Commit tee and the Commission Constitution declared laws' inconsistent  with or
vere submitted, the then Prime Minister  made in del-rogation of the Fundamental Rights in Part
ategorical statement in the Lok Sabha that since Iii Constitution void, and inhibited the

:ac reports. reasonable doubts have been cast on State from making any law which took away or
le n- correctness. various important contradic- abridged the rights conferred by Par t III.

ions are noticed in the testimony ()lithe witnesses 11. The sta tus Netaji Subhas enjoys in the
.nd fur ther  contemporary official documentary Indian 'Republic is that of  a person who is a
eports  have become ava ilable.  "in the light of BharatRatna.  He enjoys a  greater  sta tus in the
hose doubts and contradictions and those records, hear ts and minds of the people of India  than a
3overnment find it difficult to ;Accept that ie mere t it le which the Government bound by the
;ad ier  conclusions are decisive rules of procedure intended to confer upon him.

Theexpression 'posthumously' in the Comunique9. Officia l  stand of the Government as ex-
of th-e Government of India when Bharat  Rama-niessed in the Lok Sabha on "")8-8-1978 is reiter-
was to be conferred indeed was a  sad and jive-tied on 1.1 -4-1979 by the then MilUster for State

if Home Affairs. Two deviations/aberrat ions, sponsible act at some ex,ecutive level of the
iowever , occurred first when Government of Government which caused wide -spread resent-

mndia intended to honour Sri Subhas Chandra ent and as noticed by the Supreme Court  in
3osc by conferr ina 'Bharat Rama' Award and Union of India  v. Bijon Ghosh,  AIR 1997 SC

3019 (supra). "in deference to the
Iscd the Press Communique the expression
)osthumously and secondly ICCOU111 by Defencie eloquently expressed in this proceedings and

Vlinister of the' country n ,le a sta tement that
India, the award was in fact not conferred and the---jovernment of' India intended to accept the l',ICIL.1111

pf death of Subhas Chandra Bose and brim, proposal was dropped". Another aberrative act
caused the filing of W.P.  No. 1805 of 1997 and.he ashes which are stacked and kept at Renkoji

remple in Japan this Court has ordered "before closing the pro-
.

in viin.v of the assurance that
10. British quit India iiind the country got its nothing.  of the sort is likely to be done, by thendepence but with Dominion Status in the Brit- .

Government of India we are inclined to order that '
ish Empire en 15th August, I 947. The people of before aCcepting, the ashes which are allegedly'. 7;
India ,  however ,  resolved to constitute it into i.i kept  a t  the Renkoji Temple a t  Japan as that  or '!Republic and their Constituent Assembly on 26th , 4.

Netaji Subhas Chandra Bose. the Government Qr ..t
day of  November . 1949 adopted. enacted and .
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!'India 'shall obtAin full par t iculars and evidence
and', satisfy itself ..ibout the genuineness of the
claim that  the ashes ,kept at Renkoji Temple of
Japan are that of Netaji Subhas Chandra Bose and
take the people of India in confidence.",

12. Thc two aberrat ions are outside the Lok
Sabha, true. one which carr ied the expression

w a s a C 0 1 1 1 1 1 1 1 . 1 1 1 1 t A l l e tit the Goy-
crnment of India  which is deference to the papa -
Jar feeling W i t s w i t I l t . 1 1 -4 1 \ 6 1 01 /  I C 1  . 1 1 1 / 0 11,>

Say the statement of the Defence M inkier :in
Rispeet of the ashes vt Net:0i v. a'. ncithci
statement in any of the Houses of Parliament nor
in any Communique or the Gove,rnment
That was out and out a sta tement most unwit-
tingly made by the Defence Ministerorthe contry.
The OiTieitti slum! ;,)\ C I I 1 hainn
,thus, is that  notwithstanding the reports or  the
Enquiry Committee and the Commission of En-
quiry aforementioned.  there are doubts as to the
(loath or Notaii in (hi , mannor ntilicarisci
and that there was/is a need to hUVe further probe
and enquiry to conclusively establish that Nctaji
has died. that tic died in the plane L l U t I , i t s

alleoed, and that his ashes are lying in some
temple in Japan. With such specific stand when :
the Government has inlormed the Pail lament
more than once as above and no further enquiry
or probe has yet been held, it is beyond imagina-
tion that Government of In without further or
fresh enquiry and/or probe would acce!)t the
factum of death of Netaji Subhas and/or  or  the
alleged air -crash death and/or the ashes being
kept at a  temple in Japan.

13. Learned Counsel for  the respondents has
categorically assured the Court that Governmvit
of India  has maintained and is maintaining even
now that a further/fresh enquiry/probe is re-
quired and the information that Netaji died in the
plane -crash on August I I 945 is full of loop-
holes. contradictions and the re l'ore inconslusive.

14. It is difficult to per ceive why the pet i-
tioner  has been harping on Neta.ii
criminal for the Indian Republic and its people as
declared by the British Government in year 1945
or in year 1946. True people of India fought
along with the British df..ifinst Japan. German and
Italy but they continued their vi,?ar of Independ-
ence against them until they quit India on 15th of
August 1947. For British, one who stood against

their oppresive acts was a criminal. For Indians.
he was 'a freedom fighter. For British, who sup-
ported their  war  effor ts fr iends and allies. For
India all who stood against aggression and subju-
gation were fr iends,

15. NetapSublias Chandra Hose had launched
his own war  for  Independence of India . formed
Indian Nut Iowa! Army ii.N.A. I mafelied wik,I i t

free the people of India from subjugation and
waetied hidinn iorritory itt the A l l ( 1 1 1 1 1 1 i l i t t i II1111

Kohima. Manipur . His was an arro. ot Indians,
it it' iii I tilts and for die Inderfentlence

Such a hero however  when India achieved its
n,a inoon nanaawits 111 f i l k S i n g . I t ( in-
iiia) has been wait ing to 'welcome its Hero. He
has,  however.  not  been found yet ,

16. l'etylt.: it hiidta L UC 1 1 0 1 .t , It IN ..1(2W

from the aforementioned events.  to accept that
their hero who led the first national Army is dead
unless they are convinced after seeing conclusive

ill ink ra a arn who then wilt call Nenlii
a war cr iminal? Any Indian public eseept a
traitor, a person who does not have the deference
and love for the eon iii y Laid its heiL)es alone can
do so, We do not have any hesitation in conclud-
ing that  the Statements in documents which are
tynia Inehieves. ,
is a war  criminal and all persons who have been
saying such a thing are relics of the British Raj.
The petitioner  shall be well advised to disabuse
himself of even remotest/fa intest idea that the
people of India . and the Goverm-nent of In
since it is the Government of the People of India,
can ever in dreams would think of Netaji as a war
criminal or a traitor, As we understand sane and
understanding people in,  Great Britain too take
hiin as one of the ablest sons of India and one of
the most loved by the People of India. We see
thus no reason why a»y Rule he issued to declas-
sify and disclose all documents relating to Nctaji
Subhas Chandra Bose including Indian National,
Army until such inquiry as is derived is held.
Declassification and disclosure of the contents of
sensitive documents cannot be insisted upon un-
less one is sat isfied that such disclosure would
not be against the interest of the sovereignty and
integr ity of India , the Security of the States.
friendly relations with foreign States, public or-
der ,  decency or  morality or  in rela t ion to con-
tempt of Court or defamation or would not Call se
incitement to an offence (see Article 19 or the
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.....onstaution) and if mude would not harm the
pubhe inteies1. ill the L . I N C 1 1 , 1 V C l C

sons to believe, any such 'disclostire would not
help. the cause t)f t I ii

17. We see absolutely no reason for .any
statement from the respondents whether Netaji
Subhus Chandra Liu:se l's son in the !1st ot
criminals drawn after the Second World War. As
we have indicated above, no one much less peo-
ple of India, would allow any person to treat
Netaji as a war criminal. Fo r . Indians Netaji is
one of the great patriots.

18. It is difficult similarly toillUIP_MC how any
Indian would think that Netaji would not be
welcome on the Indian soil when Indians hold
him amongst the best a few sons of India. The
petitioner, as we have observed earlier, has been
ill-advised to seek any disclosure from the Gov-
ernment of India or such information whether
government oftndia would welcome him or hand
him over to the Allied Forces for trial as war
criminal. Such misconceived ideas. instead of
helping the cause, as we have observed above,
would cause dissensions and resentments and
unnecessary bickeriwi..s. We are inclined how-
ever to take notice of one aspect of the matter :
There has been no positive attempt it seems after
the statement by the Prime N'1 Mister in the year
1978 and by the Minister of State tot° Home
Affairs in 1979 that the findings in the reports of
Netaji Enquiry Committee and Commission of
Enquir. were nof conelusi \ e and decisi\ c for an.
further or fresh enquiry and no serious effort in
this behalf has been made. It seems lapses have
occurred from time to and public at large is
dissatisfied. It is, therefore, necessary that re-
spondents are told that their silence may not be
appreciated in the mallet and they for obvious
reasons, as indicated above, should proceed in
some effective manner to enquire into the, cir-
cumstances of the death, whether Netaji has died
and if he is alive where is he, with due despatch.
Various publications some saying Netaji has
died, some saying No, he has not, some
accepting the plane crash story, some not accept-
ing it, some suggesting that the ashes in the
temple in Japan are that of Netaj i and others not
accepting, some*believing, and seriously, that
Netaji is still alive and is available in some part of
the world cause confusion and sometimes irrita-
tion and anger in public. No publication which'

A. 1. 1{:

would affect the friendly relatibils with foreinii
Si tes, putnie the Nt)v,42:11-.iElniy a n t i l C / -

ritv of India, cause defamation 61. incitement Co.
;in offence should be permitted: We have reasons
to think that such irresponsible publications du
soinetimes,affec't public order and cause incite-

violent:Ls.

19. Some publications in respect 01' which
mentiNi is made by the petitioners which arc per
se:dannatory to the National Hero Subhas
Chandra Bose. One of the most cherished ri lits
of the Indians is the freedom and
expression, yet it is important that this right is not
exercised to disturb public order or cause incite-
ment to offence or defamation. We have not,
howc.ver seen such publications as a whole ex-
cept such excerpts which are quoted by the peti-
tioner for forming any Conclusive opinion that
books already published need to be prescribed.
Yet we are satisfied that there is a need to give a
fresh look to such publications and proscribe
such books or such portion of the books which
spent one way or the other on the subject of the
death of Netaji Subhas Candra Bose's pre -inde-
pendent activities in respect of which the Guy-

.ernment of India is yet to complete enquiry. All
feshkw.neW publications, in our view, shall also
need a similar scrutiny and all such scrutiny shall
be made keeping in view Article 19(1)(a) read
\Nith Article 19(2) of the Constitution of India
and the observations made above.

10. For the reasons aforementioned, we are
inclined to direct as follows :-

( I ) Respondents shall.launch a vigorous en-
quiry in accordance with law by appointing. if
necessary, a Commission of Enquiry as a special
case for the purpose of giving an end to the
controversy

(a) . whether Netaji Subhas Chandra Bose is
dead.or alive:

,if' he is dead whether he died in the plane
crash, as alleged:

.4c) whether the ashes in the Japanese temple
are ashes of Netaji:

(d) whether he has died in any other manner
at.any,other place and, if so, when and how:

( )ff he is alive, in respect of his whereaboutk

i(2) The respondents shall follow for the Saidl
purpose the directions of this Court given in Wili:
No. 1805 of 1997 namely, to take the peoplCo

11Po



ilia  in confidence:

(3) Respondents shall at appropriate level
examineiwrot iokc pindicddiiii, io
the matter as above and proscribe, if necessary.
311 such publications which appear to tom-li tho
question of death,  or otherwise of Netaji if the
same has the effect o1disturhinè the public order
and caus i4  incit ement  of violence:

(4) Respondents. irsi; advised. shall infortn
all Publication Houses to take its  pr ior permis-
sion before any publication or the subject above'
is  made and before granting such permission
scrutinise in the inttnner le; indicated above

21. This disposes ofthe writ  application. .
13 .  BIJAT T ACtiARYA,

()I der

AIR 19 99  C ALC UT T A 1 5
1311AGABATI PROSAD 1tANILRJIA:.

AND RO NOJIT  KUMAR MIT RA,
Moulana Mufti, Syed Md. Noorur Rehnian

Barkati and others. Petit ioners v. State of West
Bengal and others, Respondents.

(A)
str ictions on use of microphone and loud speak-

r ight  under  Ar t .  25  is  involved.

Imposition of' restrictions on use of  micro-
phones and loud speakers a t t ime of Azan is not
violative of right under Art.  25.

(Para 25)

Azan is certainly an essential and integral part
of Islam but use of microphone andloud-speak-
ors arc not an essential and an integral part.
Microphone is a  gift  of technological ages, its
adverse effect is well felt all over  the world, It is
not only a source of pollu tion but it  is  a lso a
source which causes several health hazards. Tra-
ditionally and according to the religious Or-
der ,  Azan has to be given by the Imam or  the
person incharge of  the Mosques through ' their

.own voice, this is sanctioned under the religious
order. Azan is not a form of propagation but it is
an essentia l and integral part  of religion to meet
at the prayer  f rom a call being made through

GP/JP/C39/98/SNV/USA

I

Avan.

Cal. 15

(Paras 25.  26;27)
(it) cons t i t u t ion,  of  India , Arts. 14 mid

at t ime or  Azan by author i t ies in West Bengal
not imposing such r est r ic t ions

--- No discr imina t ion r esu lts .
(Pa ra  27)

(V) Environmenta l  (P rotect ion)  Act  (29 of

r.ig ht  to he protected aga inst  excess ive sound
under  Art .  19(1)(a)  of  the Const itu t ion.

Consti tut ion or  India ,  Art .  19(1)(a ).
(Para  27)

Cases Refer r ed : Chronologica l Pa ra s
199/ (2) Cal Li 408 14, 18
(1996) 4 All ER 903 R v. Secy of State for

Transport ex. p. 14
(1995-96) 100 Cal WN 617 1, 7, 8, II
AIR 1989 SC 193.3
AIR 1989 SC 436 18
AIR 1987 SC 1086 18
AIR 1983 SC 75 : 1983 Tax LR 2407 18
AIR 1901 SC 1.102
AIR 1954 SC 282 25

Kalyan Bandopadhyay and Kishore Dutt , for
Petitioners, Roy Choudhury, for  Respondents.
M. C. Das and Mukherjee, for Pollution Control

Board,
BHAGABATI PROSAD BAN ERJE E,

This matter was assigned by the Hon' ble
Chief Justice before this Bench.  The writ appli-
cation has been filed by Moulana Mufti Syed.
Md. Noorur Rehman Barkati, I111:1111 and Khatib.
Tipu Sultan Shahi Masjid, Dharamtala and Chair-
man Gharib Nawaz Educational and Charitable
Society, Calcutta and eight others for a declara-
t ion that  Rule 3 of the Environmental (Protec-
tion) Rules, 1986 vis a vis Schedule III of the said
Rule do not apply in case of Mosques more
particularly at the time of call of Azan from the
Mosques and for the further declaration that
Schedule Ill of the Environmental  (Protection)
Rules, 1986 is ultra vires Articles 14 and 25 of the
Constitution. The petitioners also prayed for with-
drawal of a ll condit ions and restr ict ions which
were notified by the Police and other authorities
pursuant. to the order  passed in the case of Om
Birangana Religious Society y. State, reported in
100 CWN 617.
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GOVERNMENT OF INDIA
lvIIN1STRY OF HOME AFFAIRS

NOTIFICATION

New Delhi, the 14.5.99

S.0.339(E) Whereas the Shah Nawaz Khan Committee and the Khosla

Commission of Inquiry appointed b4 the Government Of India in Apri1,1956 and July,

1970 respectively to inquire into and to report to the Government of India on the

circumstances concerning the departure of Netaji Subhas Chandra Bose from Bangkok

about the 16th August, 1945, his reported death as a result of an aircraft accident, and

subsequent developments connected therewith had come to the conclusion that Netaji

Subhas Chandra Bose met his death in an air crash;

And, whereas there is a widespread feeling among the public that the issue of

finding the truth about Netaji's death still remains;

And, whereas there has been a consistent demand for a further inquiry into the

matter;
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And, whereas the Calcutta High Court also directed the Government of India for

a vigorous inquiry in accordance with Law, if necessary, by appointing a Commission of .

Inquiry for the purpose of giving an end to this controversy;

And, whereas a Motion was adopted on 24.12.1998 by the West Bengal

Legislative Assembly wherein a demand has been made for a fresh inquiry into the

matter to rerriove the mystery regarding the whereabouts of Netaji Subhas Chandra

.Bose;

And, whereas the Central Government is of the opinionthat it is nl_:cessur:: ic,

appoint a Commission of Inquiry for the purpose of making an in-depth inqutr' y ink.) a

definite matter of public importance, namely, the disappearance of Netaji Subhas

Chandra Bose in 1945;

Now, therefore, in exercise of the powers conferred by sub -sections (1) and (2)

of section 3 of  the Commissions of Inquiry Act, 1952 (60 of 1952), the Central

Government hereby appoints a Commission of Inquiry consisting of Mr. Justice

M.K.Mtikherjee, a retired Judge of the Supreme Cowl of India.

2. The Commission shall inquire into all the facts and circumstances related to the

disappearance of 'Netaji Subhas Chandra Bose in 1945 and subsequent developments

connected therewith including :-

(a) whether Netaji Subhas Chandra Bose is dead or alive;
(b) if he is dead, whether he died in the plane crash, as alleged;
(c), whether the ashes in the Japanese temple are ashes of Netaji; '
(d) whether he has died in any other manner at any other place and, if so, when and

how;
(e) if he is alive, in respect of his whereaboluts.
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3. The Commission shall also examine the manner in which the exercise of Scrutiny

of Publ icat ions touching upon  the question of death or otherwiNe nI Notttji be

undertaken  by the Central Governmen t in the eireunignincou.

4. The Com mi ssi on .:11111 faihinit it:1 report to the (..:entral Governmen t as soon  as

possible hut not later than munths from the date of publication of this notification.

The tic,idgow (cis oi we Commission shall be at New Delh i , and/or any other

'duce u determined by the Commission .

1 he Central Government is'of the opinion that,  having regard to the nature of the

inquiry to be nude and other  cir cumstances of the case,  a ll  the provisions of sub -section

(2), !ail) tieefiurt (J ) , sub-se.etton (4) and sub -section (5) of section 5 of the Commissions

o f i nq uir y A rt , I 057 (60 , ,f* 10'1?) : .hbuld be wade applicuble to the sa id Commission and

the Central Cwvoritineni i n e xe r ek e ot - t h e  p owei s  e . u ld e n 'e d by su> sect ion  (1 )  of  t he

s:nd sect ion S.  herobv diret . t . ;  th :11 al l  the plovisibits of the s4.iid sub -sections (2) to (5) of

t ha t  s ect ion ch:-111;ipply w ( - 11,111; i,011.

t P 0 '

Sd/-

(NFKHLL KUMAR)
SPECIAL SECRETARY (ISP)
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Chapter Five

Conclusions i

view of find in conformity with the preceding discussion the response of the

Comniission to the terms of reference, seriatim, is as 'follows

(a)

(b)

Netaji Subha.s Chandra Bose is dead;

1k ' did  rad  ( l i e  in  the p lant - crash,  sp.

(c) The nshes in the Japanese temple are riot of Netaji;

In absence of a4ty clinching evidence 4 positive answer cannot be given;

and

Answer already given in (a) above.

5.1.) .As regards the ancillary query (vide paragraph 3 of -Cation) the

is of the view corAequent ,..upon its above findings -- that in
,

u,r*ccrtaking the ,scrutiny of publications touching upon the q.icstion of death Or

:othe * of Netaji,. the: Central Goverrupent can proceed on the. basis that he is

c in th plane crash, as alleged,

Kolkata,
November 07, 2005

.
Chairman



Mukherjee Commission
From Wikipedia, the free encyclopedia

Jump to: navigation, search

The Mukher jee Commission refers to the one-man board of Mr. Justice Manoj
Mukherjee ,  a ret ired judge of the Supreme Court  of India which was instituted in
1999 to enquire into the controversy surrounding the reported death of Subhas
Chandra Bose in 1945.

On April 30, 1998 that the High Court  of Calcutta gave orders to the then BJP-led
Government to "launch a vigorous inquiry as a special case for the purpose of giving
an end to the coritroversy",f

The purpose of the commission was the ascertain the following:

1. Whether Netaji Subhas Chandra Bose is dead or alive;
2. If he is dead whether he died in the plane crash, as alleged;
3. Whether the ashes in the Japanese temple are ashes of Netaji;
4. Whether he has died in any other manner at any other place and, if so, when

and how;
5. If he is alive, in respect of his whereabouts,

The commission is also the first to probe into the much publicized Soviet -connection.
The basics of which are that Netaji Subhas Chandra Bose did indeed survive the end
of the Second World War, ind detained in a Siberian camp in the late 1940's. A
former Russian General swore under oath to the commission that he had seen a true
Soviet -cabinet paper detailing and discussing a "living" Subhas Chandra Bose, one
year after his supposed death.

Many, however, feel that with a new Congress controlled government now in power,
the commission's results may be undermined. Many conspiracies abound, and many
contain specific details that arc damaging to the Congress Party and Indian Prime
Minister Jawaharlal Nehru.

Three researchers who helped find the declassified documents in the military archives
of Paddolsk,  Russia, Purabi Ray, Hari Vasudevan and Shobanlal Dut ta Gupta,  have
also reported threats from unidentified persons upon their lives,  if they did not stop
their research. Many files and documents by the Union Home Minist ry have been
deemed a risk to national security and under Sections 123 and 124 of the Evidence
Act and Article 74(2) of the Constitution of India, have not been disclosed to the
commission.

The Mukherjee Commission is also not the first  commission created to ascertain the
death of Netaji Subhas Chandra Bose, The two previous commissions were the Shah



Newaz Commission (appointed by Jziwaharla l Nehru) and T he Kilos la  Commiss ion
roNpectivelv. Thc Khofda creffied b y the or In d i r a G an dhi
(daughter  of Jawahar la l Nehru),  repor ted that  a ll documents rela t ing to P r ime Minister
Neh r u an d t h e r ep o r t s 4if' Nrcta ji Su l ) Ch a n dr a Rose were ei th er missi ng or
destroyed.

[edit] Govt of India rejects Mukherjec Commission report

F h e l u k h e i  j e e t e p l a t t a b l e d in t h e l ' a d i a m e n t o r O l t N/11Iy 17,
2006.  The report said that Netaji d i d  n o t  d i e  i n  t h e  a l l e g e d  a i r  c r a sh  o f  1 9 4 5  a n d  t h e
ash es at the Re n k oj i t e m p l e are n o t  h i s ashes. The r epor t a l so di d not  comment on
Netitji13 alleged :nay Liner I ca lled ro t. Further hiveNti ga tioa i n t o the
matter .  However ,  the report  sa id that  Netaji could be presumed to be dead today.

( ) I'  Ind ia h a s r e j e c t e d t h e l i n d i n g s  o r  t h e Commiss ion, sa yin g  th a t it did not
agree with the findings.

[edit]  Multherjee Commission report submitted

The Death of  Neta ji .  r ema ins a  mys tery.  NO one coopera ted in the inves t iga t ion and
eonsequentiy the .1 MC et iquiry wa s Coreed t o s u b m i t i ts n n f i n i S h e d N V O r k t o the
home minister  Shivraj Patil .  The main reason for  this. is  the non -cooperation shown by
the home ministry. The dissat isfaction caused r e s u l t e d .  i n J u s t i c e Mukher je e se n d i n g
the report  through his secretary ra ther  than submit it  in person.

Dur i n g  t h e vh ol e t e n u r e  u l t h * i n ves t i g a l i un ,  on l y o n e cou n t r y,  T a i wa n  h a s  sh own  a n y

rea l cooperat ion.  Even the Govt of  India  refused to share some impor tant  intell igence
tiles under t he pi  e t e xt u l t h e m b e in g se n s i t i ve . The ( J u l b e t a b l i n g t h i s r e p o r t

along with the ATR to the padiament .  At the moment the home minister  has passed on
t h i s  : . ) 0 0  p a g e  r e po i t  t o  t h e  C 'S  d i vi s i o n  o f  t h e  n t i n i s u y f o r  s e r u t i n y .

SU b f la i l D os e , w h o wa s  p r es e n t  in  a l l t he i n l e t  n a t i on a l t r i p s ma de b y t h e  J I V I C h a s s a i d

tha t  apar t  fr om T aiwan,  no other  country has shown any cooperat ion.  On the basis of
the information available from T aiwan it  is  now CUl l t h i l l e d that no air -crash took place
o n 1 8th  Aurn,;t 1 Oil wh i C h ha ve killed Netaji as previously propagated.

( . :1 111 111 11, ; : j i i i i 11;i k I ' H t . ( ' 1 ( ) 1:14:1:; 1.1.0111 i i  j ; 111 .1 11);111. .1 .111\V:111 4111(1 i l l ' 11 :1 111 .

The UPA govt has permitt ed the commiss ion to visit  Russia .  Bose sa id that  Russia  too
did not penile in this inve:di li;ition, off ic ia ls in Russia had said that files were
present in the former  KGB archives but the commission was not even allowed to visit
t h e  u fch i ves . T he h os t i l e  p os t u r e of  t h e  Br i t i s h ,  J a pa n e s e  a n d In d i a n  6uver n i n cn t s is
intr iguing and seems to st rongly point to an international conspiracy. In any case it is
clea r  that  Netaji Rose was seen in Russia  in 1946.  Lately American sta te depa r tmnet
has sent  informa t ion to th e commiss ion which cor robora te the fact  tha t  no a ir cr a sh



took place in Taiwan. The request for intelligence papers from the Govt . of India
elicited the official response that they cannot be opened as they are of a  highly
sensitive nature that may jeopardise international relations between India and some of -
its friend nations.

The JMC commission was formed by the former NDA Government to investigate the
rnydory dt.;ith ut Mc cud (d. NV t  l r i t w n r I , ( I I I I y k i I  R h  I t : ! 1 : :

shown by t he UPA Govt  was  to ex tend the commis s ion's  t enure by  6  months  -  f r om
Mily 2005 to I tI November 2UU:). But t h e commission has now submitted its report

Govt boloro tho ond (law.

[edi t ]  _External  l inks

http://www.rashtriyasahara.con-C200:51 09/Nat1onal.htm#2005110984

INdians for Action - No. 1 site on the Netai disappearance case
littp:/ /Www.indiansforaction.com

Mission Netaji - Committed to find the tr iah behind the disappearance of Netaji
hap:/ /www.missionnemji ,or2,

PwA Mt ncljec Updatcs http:/ /www.geocit ies.con 18 1945/

Mny 17M, 200c). NUL! ; ..:Imnui:; :iion report made public by the Indian
Government along with the Governm4nt's criticism.
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Mr . Su b ha s  Ch a nd ra  Basu .
. . . . Pe  t

Mr.  Taruu  Kuma r Gh osh.
U. O . I .

pr aye r of the lea rned counse l up l i ca l  i n g

behal f o f Union of  Ind ia to ex t end the t ime for filing

the affidavit  -in -oppos it ion is ac c e p t e d , in the in t e re s t

of  ju s t i ce . We a r e , ho w e ver ,  o f  t he  O p in io n  t ha t  t his  i s

a fit case for imposing costs o n Union of In d i a. W e

di r ec t  t ha t  t he  a f f idavi t  - in  -op p os it ion  na y  now b e t i l ed

with in a  p e r io d  o f t wo  we e ks  fr o m d a t e ;  o n p aym ent  o f

GITIS, as  c os t s . Reply ther et o,  i f  any,  r nO y be f i l ed

°l i e  week ther ea fV. r .

Let the mat t e r appear in the th r e e vveeks
f.

Xe r o x p la in  c o py o f  t h is  o r d e r  d u ly c o u nt e r s igne d
,1 .

by the Ass is t an t Regis t r a r .(Co*t ) given to the

usua l under t ak inglea r ned  cou ns el  f or  t he  p a r t i es  p i ;

V 1

, c lyer

; : V . 1 . . c t e f g a l i 4 L ' ;.

?.(k . SUR IND E R. S ING H  N IJ JAr t ,  C . J . )
t r-7 .47,..., , ,

* o w *

+M A K I CHA N D RA  G I4 O SE ,  J . )



From:

To
1. The Hon'ble Minister for Horne Affairs,

Government of  India,
New Delhi  -  110001.

2. The Hon'ble  Minister  of  Foreign Affairs,
Government of  India,
Ne w Del hi .

Sir(s),

Su b :

1 .  S RI  S UB HA S CH AN DR A B A SU
Residing at- 86, Sadar Boxi Lane,
P.O. Howrah, P.S.  Howrah,
Dist. Howrah, Pin - 711101.

2 .  S R I  P AN K O J  H A L DE R
Residing at-  Vil lage  -  Mathurapur,
P.O. Mathurapur, P.S. Mathurapur,
Dist . South 24-Parganas.

Date : 11.03.2008

REAPPO INT MEN T O F M UKH ERJ EE COM MIS SIO N F OR
CO MP LE TI ON OF IN Q UI RY IN TO DISAPP E ANCE
AN D / O R ALLE GE D DE A T H O F NET AJI SUBH AS
CH AN D R A BOSE IN AUG UST,  1945.

Wi t h  due  r e ver e n ce  a n d submi ss i on,  we  woul d l ike to ' pl ace befor e you the  fol lowi ng

facts for  immediate considera t ion  and necessary act ion  : -

1. Th a t  wi t h regard to mysterious disappea ran ce of Net a j i  Subh as Ch a n dr a Bose fir st  a

t h r e e  -  m e m be r In qu i r y com m i t t ee ,  vi de its Not ifica t ion No.F-30(26) FE A/ 55  da t ed

Apr i l  5,  1956,  was appoin ted by the Governmen t  of India .  The major i ty report which  held

that Neta ji  died in  the aforesaid plane crash , was accepted by the Governmen t  of India ,

Th a t  t h e  sa i d  m a jor i t y vi ew of t h at  comm i t t ee,  h owever , di d n ot  sa t i s fy t h e publ i c  i n

genera l .  Th ere was  fur ther  demand  by the members of the Par liament  to r a ise a  voice for

fur ther  enquiry in to the ma t ter .  Then  the Govt .  of Ind ia  vide Not i fica t i on  No.  2 / 1 4 / 70 -

Pol l .  11.07.1970 const i tuted an  Enquiry Commission  headed by Shr i  G.D Chola ,  Ret ir ed

Chief Justice of Punjab, High Court. The said Com mission came to the  conclusion that

Netaji  had succumbed t o h is inquiry susta ined in  the plane crash  a t  Taihoku and that  h is

ashes h a d  been  t a ken  t o T okyo ja pa n . The findings of  the Khosla Commission did not

end the con t rover sy surrounding Netaji 's  Death .

That thereafter  a Writ Pet i t ion  being W.P.  No.281 of 1998 was fi led in th e  Hon ' ble  Hi gh

Cour t ,  Cal cut ta  to l aun ch a vi gor ous  i nqu ir y in t o t h e  a l l eged  di sa ppea r an ce/dea th  of

Neta ji Su bh a s  C h a n d r a Bose in ac cordance with law by appointi ng a  Commission of

8t6v.reiAlt.cx1,JetIAOaxt ce



Inquiry and by an order dated April 30, 1998 the lion'ble Division Bench, High Court,

Calcutta, directed the Union of India for conducting an in-depth enquiry by appointing a

Commission of Inquiry for the purpose. of giving an end to the controversy.

4. That thereafter by a unanimous resolution adopted by the West Bengal Legislative

Assembly on 24.12.1998 demanded that Government of India should make necessary

arrangement for availability of records and documents in an outside India so- that the

scholars and people could have access to them and also constitute a fresh Inquiry

Commission to remove the controversy and/or whereabouts of Netaji Subhas Chandra

Bose.

5. That in the context, the Government of India appointed the one-man, Commissioner

known as Mukherjee Commission by its Notification No.S0 339 (E) dated 14.05.1999.

The said Commission shall inquire into the facts and circumstances related to the

disappearance of Netaji Subhas Chandra Bose in 1945 and subsequent developments

connected therewith includings

(a) Whether Netaji Subhas Chandra Bose is dead or alive;

(b) If he is died, whether he died in the Plane Crash, as alleged;

(c) Whether the ashes in the Japanese Temple are ashes of Netaji;

(d) Whether he has died in any other manner at any other place and, if so, when

and how; 0

.(e) If he is alive, in respect of his whereabout;

The Commission shall also examine the manner in which the exercise if security of

publication touching upon the question or death of otherwise of Netaji can be

undertaken by the Central Government in the circumstances.

6. That the Mukherjee Commission had examined 131 Nos. of Witnesses and perused 308

Nos. of Exhibits, and visited various probable places of death such as (i) Death in Red

Fort, (ii) Death in Plane Crash, (iii) Death in Dehradun, (iv) Death in .Sheopukalan and

(v) Death in Faizabad, and also visited different foreign countries and ultimately came to

the following conclusion/findings on 07.11.2005 :-

(a) 1\ittaji. Subhas Chandra Bose is dead.

(b) He did not die in Plane Crash as alleged.

(c) The ashes in the Japanes Temple are not Netaji.

(d) In absence of am' clinching evidence a positive answer can not be given and,

(e) Answer already given in (a) above;

2ct./ZkegAhdfra'14.;c cc.c .



In the matter  of publication touching upon the death of or  otherwise Of Netaji, the

Central Government can proceed on the basis that he is dead but did not die in the Plane

Crash, as alle
* P o ,
ged.  The said report was submitted before the Governmental of India on

08.11.2005.

7. t h a t the M u k h e r j e e ( . :on ui t i s s ion r e p o r t w a s t a b le d in Pa r l i a m en t o n 1 1 . 0 . 2 0 0 o a n d

Ljovernii iel i t oi Ii III hi fcjot  led the ii t.I ii ot L 'om m u o . i o n wi th ou L a u s l gi t h i g  a n y

reason for refection. The comnii sions l as t s for a bou t 6 ye a r s and 7 mon t h s from

14.05.1999 to 08.11.2005.  A huge money from the public exchequer was spent for this

purpose bu t  M u k h e r j e e  C ommi s s i o n e r  l a i l e d  t o  ma k e any f i n d i n g  w h e n ,  w h e r e  a n d h o w

Ne t a j i t i n h h a t i C l u u n I t ' a t h o t l . Ott. C t i m i t t i t i n i o n pr e t i t imp t i on

a s  t o  d e a t h of Ne ta j i due to expiry of more than 108 years 9 months 9 days on 07.11.2005

(date of submission of report) since the date of birth of Netaji Subhas Chandra Bose was

on 23.01,1807,

23. Il t a t t h e 1 \ l t d d ic i j e c Lo l l u n t wa ol l s u 8 6 e 2 . , t e d t h a t Ib i t . )  p u b l i c a t i o t i t u u ch i l l 6 1114.2 de al l i

C h . m d r . 1 B o se . Ih e  C over n me n t n r  ' I n d i a ca n p r o ce e d on  t h e  b a s i s  t h a t  h e

is dead but not  in the Plane crash,  as a lleged.  The said controversy never  ended rather

a l t e r  r e j e c t i o n  u l  l i n d i n gs  o i M u k h er j e c k . . . 0 1 1 1 . 1 i l lS b l u i l w i 1,7.UL)...!.UU0, Lne c o nt r o v e r s y  -  h a s

Inahor ip,ni l e d a n t i en co u r a g ed . Th ough t h e  o b j e c t  o F  t h e  C o m mi s s i o n  w a s to make an

end and to light on the points how, where and when Netaji Subhas Chandra Bose died.

9. That the Mukjer jee Commission did not make any comment on Netaji a lleged stay in

Rusia in 1945 and called for further investigation into the matter. As citizens of India we

have every r ight  to know about , the date and place and reason of death of our national

leader  of the country.

Under  the above facts and circumstances, you are requested to reappoint Mukherjee

Commission to complete the Inquiry as per terms of reference into the disappearance and/or

alleged death of Netaji Subhas Chandra Bose in August, 1945 and/or alleged staiin Soviet

Russia.

Yours faithfully,

aitca/tact-koga4agi-4
(Subhash Chandra Basu)

(Pct/M1
(Pankaj Haider)
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DISTRICT: HOWRAH

IN THE HIGH COURT AT CALCUTTA
CONSTITUTIONAL WRIT JURISDICTION

( APPELLATE SIDE)

W. P NO.8215(W) of 2008

IN THE MATTER OF:

An application under Article 226 of the

Constitution of India;

- And-

IN THE MATTER OF:

A writ or writs in the nature of

Mandamus;

-And-

IN THE MATTER OF;

A writ or writs in the nature of Certiorari;

-And-

IN THE MATTER OF:

Re -appointment or re -opening of

Mukherjee Commission for completion of

Inquiry into the matter of alleged

disappearance and / or death of Netaji

Subhas Chandra Bose in 1945 and / or

continue further enquiry to find out the

date of death of Netaji Subhas Chandra



Bose, if he has died, and how, where

and when, in earlier terms of reference of

appointment under clause No. "2(d)-

Whether he has died in any other

manner at any other place and, if so,

when and how", of the said earlier

Commission of Inquiry appointed by the

Government of India Vide Notification

No.S.0.339(E) dated 14.05.1999;

- And-

IN THE MATTER OF :

The Evidence Act, 1872;

IN THE MATTER OF :

The Public Records Act, 1993;

- And-

IN THE MATTER OF :

Violation of fundamental rights

enshrined under Article 14, 19(1) of the

Constitution of India;

-And-

IN THE MATTER OF :

The Right to Information Act, 2005;

- And-

2



IN THE MATTER OF :

Non -Consideration of the representative

dated 11.03.2008 sent by the petitioner

to the concerned authorities;

-And-

IN THE MATTER OF :

1. SRI SUBHAS CHANDRA BASU,

son of Late Surendra Nath Basu,

residing at 86, Sadar Boxi Lane, Post

Office, Police Station and District

Howrah, Pin -711101;

2. SRI PANKAJ HALDER, son of Sri

Late Arabinda Haider, residing at Village-

Mathurapur, Post Office and Police

Parganas

.....PETITIONERS.

-Versus-

1. UNION OF INDIA,
Service through the Secretary, Ministry

of Home Affairs, Government of India,

North Block, New Delhi- 110001;



2. Principal Secretary,

Government of India Office of Prime

Minister at 7, Race Course Road, New

Delhi -110003;

3. SECRETARY,

Ministry of Foreign Affairs, Government

of India, South Block, New Delhi

110001.

SECRETARY

Ministry of Parliament Affairs,

Government of India, New Delhi-

110001.

....RESPONDENTS

AFFIDAVIT -IN -OPPOSITION ON BEHALF OF

THE RESPONDENTS HEREIN ABOVE

I, L P Shrivastava, wife of Shri D K Shrivastava aged about 58

posted in its office in New Delhi, residing at Delhi do hereby solemnly

affirm and state as follows:

1. I am one of the officer dealing with this matter on behalf of the

respondents and as such I am competent to swear this affidavit. In the

capacity of Dealing Officer, I know the facts and circumstances of the case

and the facts of the case are based on available records in my office. I

4



have been authorized to affirm this affidavit on behalf of all the

respondents.

2. I have read a copy of the writ petition No.8215(W) of 2008 affirmed

by the petitioners and filed in the Hon'ble High Court under Article 226 of

the Constitution of India and have understood the contents of the same.

3. Before dealing with relevant paragraphs of the said writ petition, at

the outset, I state that the instant petition is not maintainable under Article

226 of the Constitution of India.

3A. With reference to the averment made in paragraph No.1 & 2, I say

that the petitioners are indeed learned Advocates practicing in this Hon'ble

Court. The rest of the averments made in the paragraph under reply are

matters of facts relating to writ petition filed before the Hon'ble Apex Court

and other matters filed before this Hon'ble Court and save what appears

from the records of the said cases, I do not have any comments and do

not admit anything.

4. With regard to the statement made in paragraph 3 of the writ

petition I state that:

(A) The disappearance of Netaji Subhas Chandra Bose has

engaged the attention of the Government right from the

beginning. The Government of India has, so far, appointed

three Committees/Commissions to inquire into the alleged

disappearance of Netaji Subhash Chandra Bose. The

first one was a Committee, known as Shah Nawaz

Committee, consisting of three members, appointed in

5



the year 1956. The Committee examined 67 witnesses.

Two members of the said Committee came to the

conclusion that Netaji died in the plane crash at Taihoku,

Formosa (now Taiwan) on 18th August, 1945 and that his

ashes were taken to Tokyo and preserved in the Renkoji

Temple there. The other member of the Committee

submitted a dissenting report. The Government of India

accepted the majority report.

(B) The second inquiry was a one-man Commission under

Justice G.D. Khosla appointed in 1970. This Commission

submitted its report in the year 1974 and this Commission

also came to the conclusion that Netaji died in the plane

crash at Taihoku on 18th August, 1945 and the ashes

preserved in the Renkoji Temple, Tokyo are of Netaji.

(C) Subsequently, a writ petition was filed before the learned

Division Bench of the Hon'ble Court of Calcutta. After

hearing the learned Counsel appearing for the parties the

Hon'ble Court of Calcutta by its order / judgement dated

30-04-1998 directed the Union of India to re -inquire into

the alleged disappearance of Netaji Subhas Chandra Bose in

accordance with law by appointing a Commission of Inquiry.

This was followed by a motion adopted by the West Bengal

Legislative Assembly on December 24, 1998 demanding that

the Government of India should make necessary

6



arrangements for availability of records and documents in

and outside India so that the scholars and people could

have access to them and also institute a fresh inquiry

into the matter to remove the mystery regarding the

whereabouts of Netaji Subhash Chandra Bose.

(D) Therefore, the Government of India appointed a Commission

headed by Justice M.K. Mukherjee, into all the facts and

circumstances related to the disappearance of Netaji

Subhash Chandra Bose in 1945 and subsequent

developments connected therewith, including:-

(a) whether Netaji Subhash Chandra Bose is dead or

alive;

(b) if he is dead, whether he died in the plane crash, as

alleged;

(c) whether the ashes in the Japanese temple are ashes

of Netaji;

(d) whether he has died in any other manner at any other

place and, if so, when and how;

(e) if he is alive, in respect of his whereabouts.

(E) The Justice Mukherjee Commission of Inquiry, (JMCI),

submitted its Report on 8th November, 2005 on the following

terms of references and concluded the following:-

S.
No.

Terms of reference Conclusion of the
Commission

A. whether Netaji Subhas Neta.i Subhas Chandra

7



Chandra Bose is dead Bose is dead;
or alive;

B. if he is dead, whether he He did not die in the
died in the plane crash, plane crash, as alleged
as alleged

C. Whether the ashes in the
_

The ashes in the
Japanese Temple are Japanese temple are
ashes of Netaji; not of Netaji;

D. Whether he has died in In the absence of
any other manner at any any clinching evidence
other place and, if so, a positive answer
when and how; cannot be given;

E. If he is alive, in respect of Answer already
his whereabouts. given in (A) above.

The Commission also observed as under:-

"5.1.1 As regards the ancillary query (vide paragraph 3 of the

in undertaking the scrutiny of publications

touching upon the question of death or otherwise of Netaji, the

Central Government can proceed on the basis that he is dead but

did not die in the plane crash, as alleged".

(F) The report of the JMCI was examined in detail. It was found

that the Commission's findings were inconclusive in many

ways and it had not been able to provide definitive findings.

The findings of the JMCI that Netaji did not die in the plane

crash is based on non -availability of "clinching evidence'.

Shah Nawaz Committee of 1956 and Khosla Commission of

1970 also encountered the same predicament. They,

therefore, relied on the oral evidence of the witnesses

including those who were co -passengers of Netaji in the said

ill-fated plane and came to the conclusion that Netaji died in

8



the plane crash on 18th August, 1945 and he was cremated

in Taiwan Crematorium and his ashes were taken to Tokyo

and preserved in the Renkoji Temple. The findings of

Justice Mukherjee Commission of Inquiry, therefore, do not

conclusively disprove the plane crash story in the face of

overwhelming oral evidence, particularly of those who were

co -passengers of Netaji and also the Doctors and staff of the

Hospital where he was treated to severe and serious burn

injuries sustained in the plane crash. The Government of

India did not accept the conclusions of JMCI.

(G) The report of the JMCI was placed before both the Houses of

Parliament along with the Action Taken Report (ATR) on

17t" May, 2006 as per Section 3(4) of the Commissions of

Inquiry Act, 1952. The relevant portion of the said ATR

reads as follows:-

"2. The Government have examined the Report submitted by

the Commission on St" November, 2005 in detail and have

a) Netaji did not die in the plane crash; and

b) The ashes in the Renkoji Temple were not of Netaji.

The Report was placed before the Houses of Parliament on

17-05-2006 as required under Sub -Section 4 of Section 3 of

the Commissions of Inquiry Act, 1956".

(H) It would be seen that the Government has accepted the

majority reports of the Committees / Commissions and there

9



are no good reasons or evidence to indicate that Netaji did

not die in the plane crash on 18th August, 1945. Though the

Mukherjee Commission worked for 6 years and 7 months, it

could not find any proof that Netaji Subhash Chandra Bose

died in any other manner. Therefore, there is no reason for

the Government of India to accept that the earlier two

findings were incorrect. Further, it is always open to the

Government of India to accept or reject the

recommendations/findings of a Commission. The

Commissions of Inquiry Act, 1952 Sub -Section -4 of Section-

3 provides that the report of the Commission along with the

ATR has to be placed before Parliament so that Parliament

can take necessary action in the matter as it may be advised.

No further directions were given by Parliament and,

therefore, it is prayed that the matter may be treated as

closed. The decision of the Government does not suffer

from arbitrariness as there are good grounds as mentioned

at Para -4(G) above for the Government not to accept the

report of JMCI. It is emphasized that the report and findings

of the Commission of Inquiry are meant for information of the

Government. The decision of the Government does not

suffer from an illegality or arbitrariness.

5. With regard to the statement made in paragraphs 4,5 & 6 of the writ

petition, I state that those are matters of record and save and except what

1 0



appears from the records all allegations contrary thereto or inconsistent

therewith are emphatically denied and disputed by me.

6. With regard to the statement in paragraph 7 of the writ petition, it is

submitted that on recommendations of the Prime Minister, the President

had approved the conferment of the award of Bharat Ratna,

posthumously, on Netaji Subhash Chandra Bose. A press communiqué

announcing the conferment of award was issued by the President's

Secretariat on January 22, 1992. In the case of posthumous awards, the

award has to be received by the next of kin (NOK) of the awardee. Mrs.

Anita Pfaff, daughter of Netaji, who was contacted in this connection,

expressed certain reservations on receiving the award as according to her

such an honour should have been appropriate in the fifties and said that

one cannot honour Netaji today by awarding the Bharat Ratna to him. She

declined to receive the award. Apart from declining of the award by

Netaji's daughter, some persons submitted a memorandum to the then

President. However, it was considered that the conferment of Bharat

Ratna on Netaji was only announced by the President's Secretariat

through a press communiqué and was not notified in the gazette. The

notification in the gazette is done when the award is actually conferred by

the President during the presentation ceremony. Since the award was

declined by the NOK, there was no presentation of the award and the

award was not notified in the Gazette of India. It was decided with the

approval of the Prime Minister and the President that no further action was

necessary and the matter be treated as closed.

11



6A. With reference to the allegations made in paragraphs 8, 9, 10,11,

12 and 12.1 of the writ petition I say that the same are matters of record

and save what appears from the records I do not admit anything.

7. With regard to the statement in Paragraph 13 of the writ petition, I

deny that the Central Government had rejected the findings of the Justice

Mukherjee Commission of Enquiry on 17.5.2006 without assigning any

reasons. It is submitted that the report of JMCI has been thoroughly

examined; but it was observed that the Commission's inquiry was

inconclusive and it has not been able to provide definite findings. It is

submitted that the Commission's finding that Netaji did not die in the plane

crash are based on non -availability of 'clinching evidence'. It is further

submitted that Shah Nawaz Committee of 1956 and Khosla Commission

of 1970 also encountered the same predicament and they also relied on

oral evidence of the witnesses including those who were co -passengers of

Netaji in the said ill-fated plane and came to the conclusion that Netaji died

in the plane crash on 18th August, 1945 and that he was cremated in

Taiwan Crematorium and his ashes were taken to Tokyo and preserved in

the Renkoji temple there. Justice Mukherjee Commission, therefore, does

not conclusively disprove the plane crash story in the face of

overwhelming oral evidence, particularly of those who were co -passengers

of Netaji and also the doctors and staff of the Hospital where he was

treated for severe burn injuries sustained in the plane crash. Government

of India, therefore, found it difficult to accept the conclusions of the Justice

Mukherjee Commission of Inquiry. Further, it is always open to the

Government of India to accept or reject the recommendations/findings of a
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Commission. The Commissions of Inquiry Act, 1952 (Annexure-l)

provides that the report of the Commission also with the ATR has to be

placed before Parliament so that Parliament can take necessary action in

the matter as it may deem appropriate. No action has been taken by

Parliament and, therefore, it is prayed that the matter may be treated as

closed. The decision of the Government does not suffer from arbitrariness

as there are good grounds for the Government not to accept the report of

JMCI. It is emphasized that the report and findings of the Commission of

Inquiry are meant for information of the Government. The decision of the

Government does not suffer from an illegality or arbitrariness.

7A. With reference to the allegations made in paragraphs 14, 14.1 and

14.2 of the writ application, I deny and dispute all such allegations as are

contrary to or inconsistent with what have been stated herein or barring

what are matters of record as if set out traversed and / or denied in

seriatim.

8. With regard to the statement in paragraph 15 of the writ petition, I

state that the relevant documents or records relating to alleged Netaji's

disappearance were not accessible to the Justice Mukherjee Commission

of Inquiry is denied and disputed. It is submitted that JMCI submitted its

report on 8th November, 2005 after examining witnesses, visiting the U.K.,

Japan, Taiwan, Bangkok and Russian Federation and after going through

308 exhibits. In respect of 'Secret' and 'Top Secret' file/documents or

records, it may be stated that these records relate to the appointment of

Inquiry Committees on the death of Shri Subhash Chandra Bose,

conferment of award of Bharat Ratna award (Posthumously) on Netaji, and
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as such, these do not contain any material which are relevant. All relevant

important documents were provided to the Commission save as aforesaid

allegations contrary thereto or inconsistent therewith are emphatically

denied and disputed by me.

9. With regard to the statement in paragraphs 16, 16.1, 16.2 and 16.3

of the writ petition, I deny all such allegations which are contrary to or

inconsistent with what have been stated herein or barring what are matters

of record I say that Shri Naresh Jaiswal was working in the Ministry of

Home Affairs in the capacity of Section Officer at the time of filing that

affidavit and was duly authorized by the Ministry to do so.

10. With regard to the statement in paragraph 16.4 of the writ petition, I

state that records were not made available to the Commission is denied.

In fact, in para 2.6 of its Report, the Commission itself has stated that out

of 202 (two hundred and two) exhibits, authenticated copies of 26 (twenty

six) exhibits and plain photocopies of 63 (sixty three) exhibits, aggregating

89 (eighty nine) exhibits only, were furnished by the Government of India

to the Commission.

11. With regard to the statement in paragraph 16.5 of the writ petition, I

state that all available records were produced before the Justice

Mukherjee Commission and as such, there is no need to reappoint or

reopen the JMCI or to set up any further Commission of Inquiry.

12. With regard to the statement in paragraph 17 of the writ petition, I

state that the earlier two Committee/Commission namely Shah Nawaz

Committee and Khosla Commission have stated that Netaji Subhash

14



Chandra Bose died in the plane crash at Taihoku Airport on 18th August,

1945. It is also humbly submitted that Government of India also accepted

the finding of the said Committee/Commission.

13. With regard to the statement in paragraph 18 of the writ petition, I

state that the representation dated 11.3.2008 has not been received in

the concerned Section/ Division of the Ministry of Home Affairs. In view of

what has been stated in Para -7 above, there is no need for reappointment

or reopening of the Mukherjee Commission and the present petition may

be dismissed. I reserve my right to advance appropriate submission or

submissions in this regard at the time of the hearing of the writ application.

14. With regard to the statement made in paragraph 19 of the writ

petition and the Grounds taken therein in support of the writ petition, I

deny and dispute each and every ground and submit that no case for re-

opening or re -appointing of the Mukherjee Commission has been made

out, and as such, the said writ petition is liable to be dismissed.

14A. With reference to the allegations made in paragraphs 20 & 21 of

the writ petition, I deny and dispute all such allegations as are contrary to

or inconsistent with what have been stated herein or barring what are

matters of record as if set out traversed and / or denied in seriatim. I say

that the Central Government after very careful consideration did not accept

the Report submitted by Justice Mukherjee Commission.

14B. With reference to the allegations made in paragraph 22 of the writ

petition, I submit that inspite of best efforts made by different departments

15



of the Government no records could be found on the basis of which the

then Hon'ble Prime Minister of India late Moraji Desai made the statement

on the floor of Parliament on 28thAugust, 1978.

14C. With reference to the allegations made in paragraphs 23 and 24 of

the writ petition I deny and dispute the same. I submit that Justice

Mukherjee Commission had complete freedom to visit any country if

wanted for the purpose of the enquiry or investigation. In fact the

commission went to several places in India and abroad and conducted

necessary enquiry and investigation within the country and outside India.

After completion of their enquiry and investigation, Justice Mukherjee

Commission submitted its Report. In the circumstances there is no need

for further enquiry. Save as aforesaid all allegations contrary thereto or

inconsistent therewith are denied and disputed by me.

15. With regard to the allegations made in pargraph 25 of the writ

petition, I state that the Government of India has accepted the findings of

the Shah Nawaz Committee and Khosla Commission. Both the

Committee/Commission have concluded in their report that Netaji died in

the plane crash at Taihoku on 18th August, 1945. Save as aforesaid all

allegations contrary thereto or inconsistent therewith are dnied and

disputed by me.

16. With reference to the allegations made in paragraphs 26 & 27 of the

writ petition, I deny and dispute the same. I particularly deny the allegation

that "the object of rejection of said Justice Mukherjee Commission Report

is absolutely illegal and against the said provision of law. I reserve my
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right to advance appropriate submission or submissions in this regard at

the time of the hearing the writ application.

16A. With regard to the statement in paragraph 28 of the writ petition, I

state that the fundamental rights of the petitioners guaranteed under

section 14 & 19(1) of the Constitution of the India have not been violated.

The answering respondent respectfully submits that the report of Justice

Mukherjee Commission of Enquiry was thoroughly examined; but it was

observed that the Commission's Enquiry was inconclusive and it has not

been able to provide definite findings. It is submitted that the

Commission's finding that Netaji did not die in the plane crash are based

on non -availability of 'clinching evidence'. It is submitted that Shah Nawaz

Committee of 1956 and Khosla Commission of 1970 also encountered the

same predicament and they, therefore, relied on oral evidences of the

witnesses including those who were co -passengers of Netaji in the said ill-

fated plane and came to the conclusion that Netaji died in the plane crash

on 18th August, 1945 and that he was cremated in Taiwan Crematorium

and his ashes were taken to Tokyo and preserved in the Renkoji temple.

Justice Mukherjee Commission's, Report therefore, does not conclusively

disprove the plane crash in the light of overwhelming oral evidence,

particularly of those who were co -passengers of Netaji and also the

doctors and staff of the Hospital where he was treated for third degree

burn injuries sustained in the plane crash. It is submitted that Government

of India, therefore, found it difficult to accept the conclusions of the Justice

Mukherjee Commission of Inquiry.
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16B. With reference to the allegations made in paragraphs 29 & 30 and

31 of the writ petition, I deny and dispute the same.

16C. I submit that the petitioners have failed to make out a case for re-

opening or re -appointing Justice Mukherjee Commission. I further say that

Justice Mukherjee Commission after thorough, protracted and painstaking

efforts completed its enquiry/investigation and, thereafter, submitted its

report. All out efforts were made by Justice Mukherjee Commission to

unearth the truth. In the premises nothing further remains to be done in the

instant case. In the facts ad circumstances of this case the present writ

petition is liable to be dismissed.

17. The statement contained in paragraphs of the Affidavit -in-

Opposition to the writ petition of the petitioners are true to my knowledge

and derived from the available relevant records and rests are my

respectful submission before this Hon'ble Court.

Prepared in my office The deponent is known to me

Advocate
Solemnly affirmed before me on this

day of 2010.

Clerk to

* * * *
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(J
Appointment of  Comm ission- (1) The appropriate Government may, if his of opinion that

1.cr1essary so to do, and shall, if resolution in this behalf is passed by ( [ Note: Subs. by Act lO of
1990, sec 2, for certain words] each House of Parliament or, as the case may be, the Legislature
(.4 the State, by notification in the Official Gazette, appoint a Commission of Inquiry for the
Purpose of making an inquiry into any definite matter of public importance and performing such
functions and with such time as may be specified in the notification, and the Commission so
f.ippoinfed shall make the inquiry and perform the functions accordingly.

i-'i.rvided that where any such Commission has been appointed to inquire

info any matter-

by the Central Government, no State Government shall, except with the approval of the Central
Government, appoint another Commission to inquire into the same meter for so long as the
Commission appointed by the Central Government is functioning.

b. by a State Government, the Central Government shall not appoint another Commission to
if iguire into the same matter for so long as the Commission appointed by the State Governmes-,i is
',uric:honing, unless the Central Government is of opinion that the scope of the inquiry should In:
V ` i t . l e i l d e d to two or more States.

2.. The Commission may consist of one or more members appointed by
lite appropriate Government, and where the Commission consists of more than one mernber.:,

O P of them may be appointed as the Chairman thereof.

[Note. Ins by Act 79 of 1971, seo.5.] The appropriate Government may, at any stage of an
inouiry by the
or.ii-nirnission fill any vacancy which may have arisen in the office of a member of the Commis h
.,!./fiether consisting of one or more than one member).

The appropriate Government shall cause to be laid before ( [ Note: Subs. by Act 19 of 19 0.
sec 2, for certain words.Jeach House of Parliament, or, as the case may be, the Legislature of lie
State), the report, if nay, of the Commission on the inquiry made by the Commission under sub
,:ction (1) together with a memorandum of the action taken thereon, within a period of six

iiioriflis of the submission of the report by the Commission to the appropriate Government
t -,He. Sub section (5) and (6) omitted by Act 19 of 1990, sec. 2, which were inserted by

, 2 ( w.e.f. 14-5-1986).
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PRIME MINISTER'S OFFICE
[POLITICAL SECTION]

Subject: Writ Petition no. 8215(W)/2008 filed in Calcutta High Court
in the Subhash Chandra Basu & Another Vs. Union of
India & Others

Reference is invited to Ministry of Home Affairs OM no.
12014/6/2008-Cdn. dated 15.12.2010, on the above subject.

2. The undersigned is directed to convey that this office has no
comments to offer and to request Home Ministry to file affidavit for
Government of India, in consultation with the other Ministries concerned,
after due vetting.

(Amit Agrawal)
Director

Tel. 2301 2613
Fax No. 23016857

Ministry of Home Affairs [Attn. Joint Secretary (IS -TI), Smt. Rashmi Goel ]
PM0 ID no. 915/11/C/1/2009-Pol Dated: 24.12.2010

n.o.o.

Copy to:
Sr. PPS to Principal Secretary to PM


