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Geographical and Social Background
Government and Administration
INTRODUCTION ' '  Legal Affeirg
Government Finance

Purposes of Civil Affairs Handboox
e | Money and Banking

The basic purposes of civil affairs officers are (1) to
gassist the Commanding General by quickly esteblishing those orderly B Natural Resources
conditions which will contribute most effectively to the conduct of '
military operations, (2) to reduce to a minimum the human suffering % Agriculture
and the material damage resulting from disorder, and (8) to create -
the conditions which will make it possible for civilian agencies to - Industry and Commerce

functicn effectively.

The preparation of Civil Affairs Handbooks is a part of |
the effort to carry out these responsibilities as efficiently and | ' Public Works and Utilitles
humenely as possible. The Handbooks do not deal with plans or poli- |
cies (which will depend upon changing and unpredictable developments). : Transportation Systems

It should be clearly understood that they do not imply any given . :
of ficial program of action. They are rather ready reference source | Communications

books containing the basic factual information needed for planning _
and policy making. Public Health and Sanitatlon

Public Safety
Education

Public Welfare
Cultural Institutions

18, Japanese Administration of Qccupied Areas

This study on Legal Affairs in Japan was prepared for the MILITARY
GOVERNMENT DIVISION, OFFICE OF THE PROVOST MARSHAL GENERAL by the

OFFICE OF STRATEGIC SERVICES, RESEARCH AND ANALYSIS BRANCH.
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The Japanese legal system is under the Jurisdiction of the
Ministry of Justice. Established by the Comstitution, the cowrts and
the legal system may be modified only by law and are free from the
effects of the executive ordinance power. The courts do not interpret
the Constitution nor review law in its substantlve aspects but have
fairly wide powers of review over ordinance.

The legal codes derive on the whole from European models and
are enforced by local, district, and appellate courts. A Supreme Court
sitting in Tokyo is the tribunal of final appeal and there exists in
addition a Cowrt of Administrative Litigation which hears cases arising
from administrative action. In recent years there has been a pronounced
trend toward increased use of arbitral procedure and Juvenile courts
have also been established.

Triels, for the most part, are conducted publicly, rules of
evidence are few, the doctrine of stare decieis is not generally follow-
ed, and jury trials ere provided for in certain cases.

Judges and procurators are selected by examination and hold
office during good behavior. In general they are men of lntegrity and
wide knowledge of the law. The bar, on the other hand, has litile
prestige or influence.

The prison system is also under the jurisdiction of the Minis-
try of Justice and is based on modern principles of penology emphasizing
rehabilitation of those confined. Juveniles, as far as possible, are
confined in separate institutions.

The Japanese Constitution contains a Bill of Rights but its
guarantees apply only in the absence of laws modifying them. Since the
passage of the Peace Preservation Law in 195 civil rights have been
almost completely nullified by law and separate procedure has been estab-
lished for the trial and punishment of thought offenders.

The three basic divisions in the Japanese government service
are, according to rank, chokunin, sonin, and hannin. The chokunin rank
is further divided into officials of highest rank, the shinnin and those

of ordinary chokunin rank.

The shinnin rank, of which there is only one grade, 1s composed
of officials appointed directly by the Emperor and receiving their appoint-
ments in personal audience with him. Officers of ordinary chokunin rank,
of which there are two grades, (numbered one and two) are appointed by the
Emperor upon recommendation of the Premier. Members of the gonin rank,
which exists in seven grades, (numbered three to nine) are appointed by
the appropriate minister with the approval of the Emperor. The lowest or
hannin rank, which exists in four grades, (numbered one to four) consists
of those in minor positions appointed by the heads cf the department 1in
which they serve.
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I. GENERAL STRUCTURE

A. THE PLACE OF THE JUDICIARY IN THE JAPANESE GOVERNMENT

1. Constitutional Position of the Judiciary

The Japanese system of jJustice is organized on a national
basis under the jurisdiction of the Ministry of Justice. Chapter V
of the Japanese Constitution provides for the exercise of the
judiclal power "by the courts of law according to law in the name
of the Emperor." This clause, providing for the relatively inde-
pendent exercise of the judicial function is in marked contrast to
Chapter 1 Article V relating to the legislative power which reads:

"The Emperor exercises the legislative power with the consent.of
the Diet."

That which chiefly distinguishes the Japanese judiciary
from the other branches of government is its freedom from the

effects of the ordinance power which in Japan may be exercised by
executive agenciles not only for the purpose of making regulations
for the carrying out of laws but also as a method of legislation
limited only by the constitutional provision that_ "no ordinance
shall in any way alter any of the exlsting laws, "L/ Emergency

ordinances s 1ssued when the Diet is not in session, are not so
limi_ted but must be approved by the Diet at its next session.

The Japanese Constitution has vested in the Emperor the
power (which may be delegated) to issue emergency ordinances,
police ordinances, and ordinances necessary for .he execution of
the laws and in addition the sweeping power of issuing "the Ordin-
ances necessary for the carrying out of the laws, or for the
maintenance of the public peace and order, and for the promotion
of the welfare of the subjects." Finally, the Emperor determines
the organization of the administrative branches and appoints,
dismisses, and determines the salaries of officials.&

Delegation of these powers to the Premier and the Cabinet
has contributed in large part to executive independence of the
legislature. The judicial system is protected from the executive
exercise of these powers, however, by the provision that "The or-
ganization of the Courts of Law shall be determined by law."
Modification of the judicial structure by executive ordinance is
thus impossible whereas in other branches of the govermment the
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effect of the ordinance power may be legislative as well as admin-
istrative. In 1931, for example, an Imperial ordinance brought
about a general reduction of the salaries of government officlals.
The judges of Tokyo having protested against the inclusion of the
judiciary, the government excepted judges from the application of
the ordinance.4/

Under present conditions executive control of the Diet
has somewhat reduced the importance of this distinction between
law and ordinance. '

2. Political Independence of the J udicial System

A1l Japanese judges are appointed after tralning and
examination and the independence of judicial personnel is pro-
tected by the Constitutional provision that "No judge shall be
deprived of his position unless by way of criminal sentence or
disciplinary punishment. Rules for disciplinary punishment
shall be determined by law,"2/ '

To some éxtent, however, the immunity of the judicial

system from political interference is diminished by the relation-
ship between the procurators and the Minister of Justice. The
procurators, whose functions resemble those of federal attorneys

in the Solicitor General's office under the American legal gsysten,
are attached to all courts conducting preliminary examinatlons and
prosecuting criminal cases. Courts take cognizance of such cases
only upon the initiative of the public prosecutor and the latter
may not inaugurate prosecution without the approval of the Minlster
of Justice, who thus acquires a means of political interference in
oriminal cases if he choose to exercise it. The fact that judicial
promotion is dependent upon the recommendation of the Minister of
Justice is another, though less direct source, of political in-
fluence and control.®/

B. RELATIONSHIPS: JUDICIAL, EXECUTIVE, AND LEGISLATIVE FUNCTIONS
1. Interpretation of the Constitution

Judicial review of constitutional questions exists in
Japan only in the most limited sense. The Constitution itself
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contains no provision indicating the location of the power of
interpretation. The Ordinance of 1888, however, which created
the Privy Council provided that the Council was to advise the
Emperor "as to the interpretation of the Constitution or of
laws appertaining thereto." _'Z/ In 1892 a dispute between the
two Houses of the Diet with regard to their powers over the
budget was referred to the Council for settlement but there

- has been no subsequent instance of interpretation of the Cone

stitution by this body. _B/
2, Judicial Review of Law

L I

Judicial.review of law extends only to an examina-.
tion of its form. If a law meets all procedural requirements =

 passage by the Diet, sanction by the Emperor, and promulgation

in due form - a court of law must declare it valid and does
not look into its constitutionality in the substantive sense.j/

3, Judicial Review 2£ Ordinance

Judicial review of ordinance extends to substance as
well as form as the courts may refuse to enforce ordinances
conflicting with the Constitution, the Imperial House Law,
laws, or treaties., Should this conformity be established,

however, the question of the necessity of the ordinance is not
examined. |

When an emergency Imperial ordinance receives sub-
sequent parliasmentary approval it is regarded as law and court
interpretation is subject to the limitations described above.l(/

L. Powers over Administrative Acts
Jurisdiction over cases arising from administrative
action is lodged in a separate court in aoccordance with Article
61 of the Constitution which reads: "No suit at law which
relates to rights alleged to have been infringed by the legal
measures of the executive authorities and which shall come

within the competency of the Court of Administrative Litigation
shall be taken cognizance of by a court of law."”

The Court of Administrative Litigation takes cog-
niganoce both of law and of fact. It may declare administrative
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acts invalid, annul them, substitute its own judgment for an
administrative decision, and issue a writ of mandamus to com-
pel the authorities to perform specific acts. 11/

5 Advisory Functions

According to the law of judicial organization,

courts and public procurators' offices, when required to do

so by the Minister of Justice or by the judge or public pro-
curator having power of supervision over them, must give their
opinion on any matter of a legal nature or on any question
which concerns judicial administration, No procedure has been
established through which Diet members or executive officers
not members of the Department of Justice can obtain advisory

opinions, 12/

C. THE LEGAL CODES

1. Origins

Law in Japan under the Shogunate was in part local
and in part national, National law was derived from the edicts
of emperors, shoguns, and daimyos influenced by the ethical
elements of Confucianism, Buddhism, and Shintoism, while local
law was customary in nature. The great majority of cases,
however, were settled by arbitration by the village elders
although in larger towns and cities appeals to the higher
authorities were more frequent.

With the Restoration the Japanese legal system was
~completely remodeled on the basis of study of Western insti-
tutions. In 1882, after nine years of drafting, a criminal
code and a code of criminal procedure were placed in operation
and in 1899 a civil code and a commercial code were placed in
operation. Two major objectives were achieved by the codes
which form the basis of the legal structure of modern Japan.
First, uniformity and centralization replaced the feudal
shogunate system, and, secondly, Japan rid itself of extraterr-
ditoriality by bringing its legal codes into conformity with
those of the West (or in certain matters applying the laws of
the foreigners' domicile).
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" 2¢ Derivation

- 8¢ . The Civil Code

The provisions of the civil code of 1899 regarding
persons, Jjuridical persons, ownership, real rights, and obli-
gations are predominantly of Continental, especially German,
origin, while the law relating to the family and succession is
primarily a codification of Japanese customs.'lg/' Divergence
from western models of the Japanese codes on inheritance,

- marriage, and divorce has resulted in the provision that where

foreigners are concerned the applicable law is that of the fora=
eigner*s domicile and not that of Japan. 14/

b. The Commercial Code
The Commercial Code of Japan is largely of nine-
teenth century German origin although it contains certain

elements derived from the codes of other Continental countries
of that period. 15/

¢c. The Criminal Code

The Japanese Criminal Code, dating from 1882, is of
Continental European origin, its distinctive feature being its
provisions with regard to 13se majeste, under which acts en~
dangering the persons of members of the royal family are
punished by death while acts disrespectful to them may be
punished by penal servitude up to five years..lg/' In practice,
however, Japanese criminal procedure departs from its models in
its emphasis on obtaining a confession from the accused before
trial. This is a carry-over from practice under the Shogunate.}jy

d. Arbitration

Arbitral procedure has been widely applied in recent
years to cases concerning rent, commercial questions, and family
disputes. The use of arbitral methods is firmly rooted in Jap-
anese traditions, its modern revival having been inspired in part

by dissatisfaction with the results of wholesale adoption of
Western legal practice., 18/
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The Low for the Arbitration of Disputes Concerning
Leased Land and Rented Houses was the first to be adopted and
was put into effect in October 1922. It was followed by the
Law for the Arbitration of Tenancy Disputes in December 1924,
the Law for the arbitration of Commercial Disputes in Novem-
ber 1926, and the Law for the arbitration of Domestic Disputes
in March 1939,
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II. THE MINISTRY OF JUSTICE (SHIHOSHO)

A. JURISDICTION

Legal affairs in general come under the jurisdiction
of the Minister of Justice. The Ministry has under its adminis-
trative supervision the law courts, the procurators' offices,
juvenile courts, penal institutions, reformatories, and bureaus

of deposit. Like all members of the Cabinet the Minister is of
shinnin rank,

B. STRUCTURE 19/

1. The Secretariat (Daijin Kambo)

The Minister's Secretariat in 1940 contained four
sections cach headed by a third class official. These are the
Secretarial Section (Hisho-ka), the Personnel Section (Jinji-ka),

the Accounts Section (Kanikei-ka), and the Protection Section
(Hogo=ka) .

2. The Bureau of Civil Affairs (Minji-kyoku)

In 1940 the Bureau of Civil Affairs contained four
sections and was headed by a first class official. It has
jurisdiction over matters pertaining to the establishment and
discontinuance of courts and their jurisdiction, civil cases,
arbitration and non-contentious cases, registration of per-
sonal relations (marriage, divorce, adoption), property rights,
and deposits in civil actions.

3. The Bureau of Criminal Affairs (Keiji-kyoku)
In 1940 the Bureau of Criminal Affairs contained six
sections and was headed by a first class official. It has

jurisdiction over matters pertaining to criminal cases and
prosecution, pardons and amnesty, and lawyers.

4, The Bureou of Pennl Affairs (Gzokei:szoku)

In 1940 the Bureau of Penal.Affairs contained three
sections and was headed by a first class official. It is
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concerned with the execution of sentences, penal institutions,
parole, and identiflication of criminals,

5, The Bar Examining Board (Bengoshi Shinsa Iinkai)

The Vice Minister of Justice (Shih& Jikan) is chaire
man of the Bar Examining Board. The six members of the committee
include the head of the Bureau of Criminal Affairs, a judge, a
procurator and three lawyers,

6 Committees

Also included in the Ministry of Justice are various
committees performing investigatéry functions, the membership
of which inocludes bureau heads of the Ministry of Justice,
members of the Diet, judges, procurators, lawyers, prison
governors, and scholars. In 1940 these bodies included the
Legal Research Institute (Shiho Kenkyujo), the Legislation
Committee (Hoki Seibi Sangikanj, e Committece for the Inves=
tigation of the Judicial System (Shiho Seido Chdsa Iinkai),
and the Committee for the Investigation of the Domestic
Arbitration System (Kaji Shimpan Seido Chosa Iinkai).

7« Bureaus of DeEosit '

Fifty-one bureaus of deposit with twenty-nine branches
were maintained by the Department of Justice in 1923. During
this year the bureaus accepted deposits in civil actions of
28,000,000 yen in cash and 229,000,000 yen in negotiable bonds.y
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III. JUDICIAL PERSONNEL AND THE LEGAL PROFESSION

A. JUDGES AND PROCURATORS

l. Qualifications

Judges and procurators are men of university training
appointed under c¢ivil service regulations upon examination.
Candidates who pass the preliminary examinations must serve
eighteen months as probationers either in a court or a procura-
torial office, They must then pass a second examination.

Examinations and probationary terms are waived for
candidates who have been practicing lawyers or professors of law
at Imperial universities for more than three years. K

Five years experience is required for appointment as
a judge in an appeals court, ten years for a position on the
supreme bench, |

- Five years experience either as a judge or as an
administrative officer is required for appointment to the
Court of Administrative Litigation. In practice few judges
are appointed to this court, its membership being composed
largely of former Home Office officials, prefectural governors,
and others of administrative cxperience.

Persons barred from judicial and procuratorial
positions include those who have been convicted of a grave
crime with the exception of rehabilitated political offenders;
of those who have served sentences for minor offenses; and those
who have been adjudicated bankrupt and could not be exempted
from the r93ponsibility._§5/

2« Appointment and Retirement 22/

All judicial officers are centrally appointed and
hold office during good behavior,

With the exception of the president of the Supreme
Court, who retires at 65, judges and procurators retire at
the age of 63. By permission of the Supreme Court or Court
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of A ppeals, however, a judge may retain his position for three
years beyond the normal age limit.

3. Restrictions on Activities of Judicial Personnel
Judges and procurators arec legally forbidden to take

a public interest in politics, to become members of a political

party, or of a prefectural or local assembly, to occupy any

public office from which financial gain may accrue or to carry
on certain types of business.

4, Character of Judiciel Personnel

While judicial personnel is notable for its knowledge
of law, few judges or procurators have ever been practicing
lawyers. ZThus, in 1928, only 133 of 2,043 judges and procurators
had ever practiced law. Successful lawyers are not tempted into
the judiciary where salaries, as in all Japanese civil service
positions, are low., Judges and procurators, a large proportion
of them graduates of Tokyo Imperial University, enjoy life
tenure and develop an official esprit de corps which keceps them
aloof from the ordinary lawyer. In consequence of this rather
rigid division between judicial personnel and practicing law-
yers the judiciary "...suffers from lack of experience at the
bar and from insufficient acquaintance with social and economic
conditions such as naturally comes to practicing_lawyera."_gg/

5 Number gf Judicial Officials as of 1935 24/

S mmetey GRS

Courts and Procurators! Offices

JudgesSe o ¢ o o 1,340
Procurators . . « 619

Probationers. . « 176
Secretaries . . " 05,293

Juvenile Courts
Judges [ ] @ B & & L [ L ] L) 12

Probation Officers. a ® Bl
Secretaries . « o . i w 18
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Bureaus of Deposit

Officials ¢« o« .o « « o ¢ o O
Secretaries ¢« ¢« o ¢ ¢ o 0212

6. Judicial Salaries as of 1935 (1n.yan)_§§/

Chief Justice of Supreme Courte « « « o
Procurator Generale ¢ o o o ¢ o o . W
Division President Supreme Court. « .
Procurator of Higher Rank attached

to Supreme Court ,
Chief Procurator attached to Court

of Appeale ¢ o o o o o
Other Judges and Procurators. « « « o « &

(It should be noted for purposes of comparison that
the Prime Minister's salary is 9,600 yen, that of other ministers
is 6,800 yen.)

B, THE BAR

1, Qualifications

Candidates for the bar need not be graduates of a
lew school but must pass an examination set by the Ministry of
Justice. The passing grade varies as only a set percentage of
those taking the examination are admitted to the bar. It is
believed that this percentage is unusually small. In 1928
there were only 6,304 lawyers in Japan. _2_6/

2. Associations of Lawyers

Bar associations exist in all the leading cities of
Japan but until the formatiom of the All-Japan Lawyers Associa-

tion (Zen Nippon Bengoshi-kai) in February 1944 27/there was no
central organization.

Bar associations have little prestige or influence.
Their advice is not sought by the Justice Ministry and they
make no attempt to influence legislation or court procedure,
nor do they play any role in disbarment proceedings, these
being under the jurisdiction of the courts.
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For the most part lawyers! associations seem to
conf'ine themselves to an attempt to keep legal fees as high
a8 possible. In 1943, however, perhaps under government
stimulus, the establishment of wartime legal consultative
offices to give free advice was announced. There were to be
five of these offices in Tokyo, four in Osaka, two each in
Kyoto, Nagoya, Kobe, Yokahama, and fukuoka, and one in each
of the district courts. In December the first of these offices
was established in the Kyobashi ward in Tokyo. 3_8/

3¢ Ability and Status

The development of the legul profession in Japan has
been comparatively slight. In court proceedings the role of
the lawyer as opposed to that of judge and procurator is a
minor one and, as a class, lawyers are lacking in initiative
and are inferior in ability to judges and procurators.

ilembership in the legal profession confers no par-
ticular prestige and the average lawyer occupies an economic
and social position similar to that of the smzll business man
or the well-paid clerk. To the average individual, particularly

in rural districts, the lawyer is likely to be an object of
dislike and suspicion,
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IVv. THE COURTS

A. TYPES

There are four principal types of courts in Japan,*
the Supreme Court (Daishin-in), the Appellate Courts(KosS-in),
the District Courts (Chiho Saibansho), and the Local Courts
(Ku Saibansho). Also under the jurisdiction of the Ministry
of Justice are a number of juvenile courts and a single Court
of Administrative Litigation. In addition, both the police
and the military maintain their own courts.

Be SUPERVISION AND ADMINISTRATION

l, Powers of the Minister of Justice

SEmme  SSEEeS

General supervision of Jjudicial activities lies in
the hands of the Minister of Justice. Under Article 136 of the
Low of the Constitution of the Courts of Justice the power of
supervision includes: | |

"l) The power of drawing the attention of
officials to any business that has been
improperly or insufficiently transacted,
and of instructing them to transact it in
a proper manners;

"2) The power of warning officials on
account of any conduct unbecoming their
position, whether in the discharge of their
official duties or not; but before giving
such warning the official must have had

the opportunity of offering an explanation,"

*The areas understood in this handbook to be included under the
term "Japan" are those at present administered under the direct

supervision of the Ministry of Home Affairs, These areas include

Karafuto, Hokkaido, and the Kuril and Ryukyu Islands, but exclude

Formosa, Korea, and all areas under colonial or military admin-
istration. |
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2. Disciplinary Tribunals

#

The disciplinary tribunal in the Supreme Court has
disciplinary jurisdiction over the justices of the Supreme
Court and the chief judges and division heads of the appellate
courts. In the appellate courts the disaiplinary tribunal
consists of the chief judge and three other judges and has
jurisdiction over appellate judges other than those within the
Supreme Court's jurisdi 10y j the lower courts.

Appeals from its decisions may
tribunal., 29/

A resolution by the entire bench of the Court of
Administrative Litigation is neccessary before the removal of
one of its members for ceause. 30/

3. Distribution of Business

The Supreme Court, Appellate Courts, and District
Courts are collegiate and sit in divisions. 1In the district
courts and the courts of appeal the president of the court and
the division presidents together decide on the distribution of
business while in the Supremc Court the divieion presidents
are consulted but do not vote.'gb/

C. PROCEDURE - GENERAL PRINCIPLES

1, Open Conduct of Trials

Chapter V Article 59 of the Constitution provides
that "Trials and judgments of a Court shall be conducted
publicly. When, however, there exists any fear that such
publicity may be prejudicial to peace and order, or to the
maintenance of public morality, the public trial may be sus-
pended by provision of law or by the decision of the Court of
Loaw."

2. EBEvidence

There are no fixed rules of evidence in Japan and
the court has full discretion as to what may be admitted as
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evidence. In practice, a judge will allow all types of evidence,
even hearsay, to be entered in the records, and will give each
item the weight he feecls it deserves in arriving at his decision.
Similarly, while a lawyer's challenge of a statoment submitted
in evidence has no legal status, it may influence the judge in
assigning the statement its proper valuc.

2. Court ReEorts

All courts (including police courts) are courts of
record. There are neither official court reporters nor official
public reports but the Hosakai, an incorporated body of judges
and procurators, publishes a quasi-official volume of Supreme
Court reports each month. In addition, brief reports are pub=-
lished in certain law journals..gg/

4, Precedent

The doctrine of stare decisis has not been adopted
in Japan. Article 49 of the Law of the Constitution of the
Courts of Justice, however, attempts to ensure consistency of
Supreme Court decisions on the same points of law in different
cases., It reads: "When a division of the Supreme Court after
hearing an appeal is of an opinion contrary to a former deci-
sion of one or more divisions of the court upon the same point
of law, such division shall report the same to the Préesident of
the Court, who shall, upon receipt of such report, order all
the civil or all the criminal divisions, or all the civil and
ciiminal divisions of the court, according to the nature of the

" appeal, to sit together, and re=-try and decide the appeal.™

Authorities differ as to the extent to which consis=
tency of decisions has been attained under the Japanese legal
system. One authority, long a practicing lawyer in Japan,
declares that "upon almost identical facts contrary decisions
are oftenlreaohed.".ég/'.Another, on the other hand, asserts
that "...in proctice the courts follow precedent rather
closely...".gg/' In any casc lawyers do not argue on precedent
nor do judges cite it in their decisions. In practice it would
appear that inconsistency is most marked in the lower courtse.
While appellate courts frequently arrive at widely divergent deci=-
sions on the basis of the same facts,within each court a fairly
high degree of consistency is attained. The Supreme Court, in
effect, observes stare decisis although it is not legally bound
to do so.
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5. Civil Procedure 35/

Imug&ration 9£ Civil Action

A civil action is inauguratced by means of a complaint.
Revenue stamps must be attached to this document to cover cour?d
costs but if tho plaintiff wins the case the costs are added to
the judgment against the dofendant. This practice tends to
eliminate frivolous suits and to limit claims to the amounts
which the plaintiffs can expect to substontiate. The defendant
is allowed two wecks from the service of papers in which to

file an answer.

Prelimimg Procedure 36/

Provision for preliminary procedure, similar to that
employed in criminal cases, was incorporated in the reviged Civil
Code of 1929. At the preliminary procedure both parties must
state their allegations before the designated judge, the results
to be put in writing, the resultant document being known as the
"rocord".

Court Proceedings

Witnesses are informed in advance of the questions
that will be aslked them. The presiding judge conducts examina-
tion and oross-examination, and while counsel may subniit ques-
tions to the judge, the latter may modify or even disreogard
thenm. I ‘

All persons must testify unless the law provides
otherwise., Iusband or wife, employers, and relatives by blood
or marriage may refuse to testify should they believe that
their testimony might expose them to disgrace, criminal pro-
socution, or punishment, Should they waive this right, however,
thoir testimony is taken but no oath is administered.

The oourt may examine necessary cvidence on its own
motion when it is not satisfied with the evidence presented by
the parties.
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Summary Civil Procedure

w

A claimant for o fixed sum of money, securities, Or
other goods may apply to a local court for an "order of payment,"
If the debtor does not object within two wecxs after the order

is served upon him an additional order is issued for execution. 37/

6. Criminal Procedure 58/

InauEuration 2{ Criminal Action

After the complaint is filed, inquiries are begun by
the procurator of the cour?d having jurisdiction over the sus-
pected offense. Even if the accused confesscs, the procurator,
toking into consideration the age, character and bshavior of
the offender as well as the circumstances under which the offense
was committed, may dispense with prosecution. This takes place
in about one third of the cases investigated by the procurator,
the offender being allowed to expiate his crime in some agreed
monner and thereby to avoid disgrace.

If the alleged offense is found to be within loocal
court jurisdiction trial commences without further preliminaries.
In more serious offenses, however, courd trial is preceded by
prolonged investigation. '

Preliminary Inve stigation ’

In more sorious criminal cases investigation by a
"oreliminary" judge from the district bench takes the place of
grond jury proceedings.

Persons under examination may not employ counsel,
and proceedings are in camera. AS the accused has no right of
habeas corpus and as the object of the examination is to secure
confossion before trial, investigation may last for months or
even years. After six months the accused may be released on
bail or, under sckifu (parole) procedure, may be entrusted to
+he core of his friends or relatives. There is, however, no
legal limit on the length of the preliminary investigation.
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TABLE 1 TABLE 2
CRIMINAL INVESTIGATIONS PRELIMINARY HEARINGS IN CRIMINAL CASES
1933 - 1937 i - 1933 - 1937
1933 1934 1935 1936 1937 . 1933 1954 1959 1936 1937
Total Criminal Investi- Total 8,329 8,467 8,731 10,246 7,226
gation Concluded 602,974 539,736 516,574 498,853 447,264 * . Seinhated i e S & - e
Prosecuted 108,410 116,610 114,928 117,583 111,173 Committed for trial 8,196 8,304 8,498 10,129 7,025
Suspended 37,647 38,688 33,759 33,328 26,682

Jurisdictional error €8 84 164 57 57

Transferred to Other
Courts 43,949 46,697 48,195 47,605 45,544

Totsl Cases Dismissed 312,968 337,741 319,892 300,337 263,866
Acquitted 10,359 9,885 8,054 5,661 4,550
Lack of Evidence 48,721 48,946 48,362 42,944 37,708

Disciplinary Disposi- | _ -y
tion and Postpomement 234,318 259,132 245,513 234,807 206,046 S 58th Annual Japanese Empire Yearboo
of Prosecutim

Others 19,570 19,778 17,763 16,926 15,561

58th Annual Japanese Empire Yearbook.
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Formal Trial NUMBER OF CRIMINAL CASES HANDLED

Indictment occurs automatically when a case is
reported for trial. Trials are usually kept open to the public
but need not be. On the whole the atmosphere of the court room
is unfavorahle to the defendant,

Preli- - Cases
minary Cases of Se- Appel- Extra- Civil Suit
Investi- Exami~ of First cond 1late Rehear- Re~ Ordinary Attached to
Year gations netion Instence Instance Ceses ing trisl Appeal Prosecutio

The presiding judge takes a prominent part in the
case, conducting the examination of defendant and witnesses.
The defendant's counsel may cross-examine only through the
judge and in practice cross-examination is virtually NoN=exis=-
tent. In contrast to the American system the judge has knowe
ledge of the accused's previous conviction as the latter's
personal record (koseki) kept in full detail for every Japanese
subject, is placed before the judge before the trial begins.

1933 509,355 7,736 113,939 7,814 2,493 77 39 1 402
1934 545,360 7,660 123,488 7,301 2,270 69 36 2 344
1935 524,358 6,920 121,084 3,278 2,364 91 37 2 327
1936 505,500 7,100 124,494 10,424 4,123 75 40 - 272

The accused is not compelled to testify. When he 1937 452,025 5,841 117,038 8,772 3,665 60 50 % €595

does testify he is the first to be questioned and is examined
very minutely but not under oath, Relatives of the defendant
by blood or marriage, his guardian or wards, and his servants,
employees, or persons living with him are not called upon to
testify but their statements may be presented without adminis-
tration of the oath. By virtue of their professions doctors,

lawyers, notaries, and ministers of religion may refuse to
tQStify.

58th Annual Japanese impire Year Book
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TABLE 4

NUMBER OF CIVIL CASES IIANDLED - 1938

7. The Jurz System

Agglication

The law providing for the employment of juries in
certain types of cases was passed in 1923 and put into effect
in 1928, Jury trial is mandatory unless waived by the accused
in all cases in which the accused is liable to the death penalty,
~ perpetual penal servitude, or life imprisonment. Persons accused
of crimes involving liability to limited penal servitude or a

prison term not exceeding three years are entitled to jury trials
upon demand. 39/

Cases which cannot be tried by jury include those in
which the defendant has confessed to the crime, 40/ those in-
volving offenses which come under the special authority of the
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Courts

Local Courts

District Courts
Courts of Appeal
The Supreme Court

Total

Total 1937

Total 1936

Total

938,232
93,886
9,208

4,412

1,043,738

1,198,478

1,364,841

The Jeapan Year Book 1940-1941
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New

875,595
64,395
4,615
3,379
947,984

098,664

259,440

Settled
886,026
66,442
4,520
3,280
960,268
1,102,689

1,264,987
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Supreme Court, of fenses against the Imperial House, causing
an internal disturbance, helping an enemy, disturbing inter-
national relations, and sedition, violations of the Peace
Preservation Law, violations of the Ililitary Secrets Preser=-
vation Law, the Army or Navy Criminal Laws, or any other

offenses in connection with military secrets, and violations of
the Public Election Laws. 41/ |

Comgosition 2£ Juries

Juries are composed of twelve male citizens at least
thirty years old who have lived in one place for two years or
more, pay at least three yen in taxes and can read and write.
They are selected by the court, the procurator, and counsel for
the defense. from a panel of elegible persons. There is no limit
on the right of challenge either by the state or the defense..gg/

Those not eligible to serve on juries include Ministers
of State, judges, procurators, officials of the Imperial House-
hold, Army and Navy officers on active service, prefectural
governors, policemen, prison officials, secretaries of law
courts, tax collectors, customs officials, those connected with
postal, railway, telephone, telegraph, and tramway services,
seamen, moyors, lawyers and notaries, bailiffs, primary school
teachers, priests, physicians and pharmacists, students, and
persons interested in the case. }E/

~ Persons over sixty, officials ond teachers, members
of the Dist or of local assemblies when such bodies are in
session, may decline to serve. 44/

Procedure

Jurymen act under oath. They may and do question both
the accused and the witnesses.

The verdict is decided by simple majority vote and is
confined to questions of fact, It is not binding on the court
which may throw it nut, empanel another jury, reject 1ts verdict
in turn, empanel a tuird jury, and so on indefinitely. 45/
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Public Attitude Toward the System

Jury trials are not popular in Japan. In the first
place, there can be no review of the facts when a jury case is
appealed. Secondly, the Japanese appear to have greater con-
fidence in judges than in juries. And finally, the possibility
of increased cost may enter into the defendant's decision to
waive a jury trial as the court is empowered to divide the
cost of the jury between the defendant and the state, place it
all on the defendant, or all on the state, The weight of this
factor should not be overestimated, however, as the state usually
pays all because of the defendant's inability to do so.'ég/

8. Judgments

Judgments are reached by a majority vote and the
opinion is prepared by a judge delegated to do so who presents

it to the other members of the panel for their approvcl. 47/
Dissenting opinions are never given.

9. Appeals

Until the adoption of emergency wartime measuros
establishing a two instance system of appeals, a three lnstance
system was in use in all ordinary cases. 48/

Appeals must be lodged within two weeks from the day
on which the decision was handed down.-ig/' Decisions in jury
trials may be appealed to the Supreme Court on the law but
there can be no review of the facts. In practice such few
appeals as there are in jury cases are made by the state.lgg/ 

D, THE FUNCTIONS OF THE PROCURATORS

A procurator's office is attached to every court but in
oases of necessity police officers or gendarmerie may act as
procurators in local courts and in courts of all grades judges
may be designated to serve as procurators by court presidents.

The functions of the procurators in criminal cases
are principally those of prosecuting attorneys. They conduct
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preliminary investigations, prosecute criminal cases oq.behalf
of the state, and supervise the execution of crimlnalﬁauégments.
Procurators may not make arrests but it is on their findings

that a judge's order to arrest is usually based.

In civil cases of public concern the procurators re-
present the public interest but they play no part in civil
actions against the state, such cases being heard in the Court
of Administrative Litigation, 561/ The procurators have no
functions in ordinary civil cases but in probate of wills they

examine all the documents involved.

E. LOCAL COURTS (Ku Saibansho)

l. Organization

In 1940 there were 283 local courts in Japan, with
1790 branches. 52/ A single judge presides in each court and
the branch offices handle registration matters only.

2. Jurisdiction 53/
Civil

Local courts have civil jurisdiction in cases of
demands for monev involving less than 1,000 yen, or for articles
valued at less than 1,000 yen. They also have jurisdiction
regardless of the value claimed in cases involving:

Legal actions brought by lessors against lessees
or vice versa for receipt, vacation, use, occupation, or repair
of houses or other buildings or parts thereof, or for the
seizure of the furniture and fixtures or belongings of lessees

by lessors.

?Legal actions concerning the boundaries of real
estate. -

Legal actions concerning occupations.

Legal actions brought by employers against em-
ployees, or vice versa, for contracts of employment the terms
of which do not exceed one year.
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Legal aections brought by travellers against hotels
or innkeepers, or vice versa, for matters concerning board and
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