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By Mr. Mekrick :

Q. Was it before or after you had been over to the jail that you saw Judge
Pierrepont ?

A. 1 could not tell you whether it was before or after ; 1 do not remember.

I recollect seeing the judge, but whether before or after I could not say.

Q. Do you recollect what time in the day it was you saw Judge Pien-epont?

A. No, sir. I think now it was after the adjournment of the court in the

afternoon.

Q. Did you leave for home that evening 1

A. No, sir. I did not leave for home until the next morning.

Q. You talked to the mau who came into your store in Elmira to buy shirts?

A. Yes, sir. I spoke to him the same as I would to any other customer.

Q. You have talked with the prisoner in jail ?

A. I have.

Q. Mr. Cass, there are various modes of recogniziug an individual ; one by
Lis moustache and his general look, and another by his general action and talk.

Tell us, if you please, what is the basis of your opinion that this is the man
you saw in the store?

A. Well, the first thing is, that the minute I saw him I recognized him as the

mau I saw in my store. I did so before I got near him. 1 saw at once that

he was the mau I had seen there.

Q. When you came to talk with him, did you recognize a similarity of voice

and of action 1

A. Yes, sir ; a similarity in his speech, which led me to suppose he was a

Canadian.

Q. I understand you to say, then, that you recognized him the minute you
saw him, and that after talking to him you recognized the voice and action ?

A. I did.

By Mr. Bradley :

Q. Was there anybody else here from Elmira, three weeks ago, besides the

gentlemen you have named ? Do you remember a Mr. Miller being here 1

A. 0, yes, sir. I saw Mr. Miller.

By the District Attorney:

Q. Was the time you have mentioned the only time you ever saw the prisoner?

A. The first time I saw him was in my store, and the second time wdi in jail.

Q. How long did this conversation continue ?

A. Probably from five to ten minutes. It would not exceed ten minutes

—

probably not so much.

Q. You cannot state whether his hair was dyed at that time or not ?

A. No, sir. I did not take notice enough of him to notice that.

By Mr. Pierrepont :

Q. What made you think he was a Canadian when you saw him ?

A. I had a friend of mine from Canada the fall before, wearing the same kind
of a coat.

Q. When you came to talk with him, did you still think he was a Canadian ?

A. Yes, sir ; from the tone of his voice.

Q. And you recognized the same tone of voice in the jail ?

A. I did.

Frank H. Atkinson, sworn and examined.

By Mr. Bradley:

Q. Where do yoa reside?

A. In Elmira.

Q. State whether you have any public or private ofiice there.

47
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A. (Laiio-liingly,) T have the honoi- of being an alderman of the city of

Elmira.

Q. What is yonr business ?

A. My principal business is that of a bookkeeper for the house of Stewart

& Ufford, in Elmira.

Q, Where were you occupied in April, 1865 ?

A. At the same place.

Q. But not in the same store where you are now ?

A. No, sir. Our store was burned last winter. We were in Xos. 20 and

22 Lake street in April, 1805.

Q. Do you recollect of a gentleman coming into that store on the 13th or 14th

of April with any peculiar dress ?

A. I do.

Q. Give us a general idea of the dress.

A. The only portion of the dress that I noticed particularly was the coat. It

was, as I remember it, a coat buttoned up with a full row of buttons in front

and on the sides ; with a belt fastening about the waist, and the skirt gathered

into it below the waist.

Q. Do you remember the color 1

A. It was some dark coloi% either quite a dark gray or a dark blue ; I think

more likely the former.

Q. Did you hear him in conversation with anybody ?

A. 1 did

Q. About what length of time was he there, do you suppose ?

A. I could not say. He was there probably ten minutes after I went in.

Q. With whom was he talking ]

A. He was talking with our cutter, Mr. Carroll.

Q. Have you any means of fixing the date 1

A. The only means 1 have of knowing the date is this fact, that ii was the

time when one of our house was in New York buying goods. I made an entry

in the cash book showing when he took money to go to New York, and when
he got back from New York and settled his account.

Q. State when he left.

A. The date of his leaving is the 12th of April, 1865.

Q. The date of his return 1

A. The 15th of April, 1865.

Q. Have you ever seen that man since?

A. I think I have.

Q. Where did you see him?
A. I saw him in the jail, above here.

Q. Is that the same man 1 (Pointing to the prisoner, who had been requested
to stand up.)

A. I have no doubt but that is the same man.

Q. Did you have any conversation with him at the jail ?

A. I did.

Q. Was there anything in the tone of his voice and manner which would
enable you to recollect?

A. Yes, sir ; more especially in the manner. I do not remember the tone of
his voice so much as the manner of the gentleman. I saw him and heard him
talking. My attention was called particularly to him by his dress. I took par-
ticular notice of that, and it was his manner that impressed me with a recogni-
tion of him.

Cross-examined by Mr. Pierrepont :

Q. Wont you open your book again and tell the jury what that book is 1

A. It is a petit cash book.

Q. Do you enter in that book all the cash that is received and paid out ?
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A. No, sir,

Q. What do jou enter 1

A. We only enter the car^h accounts on our ledger—such a.=? merchandise,

expenses, &c., and the iiidividual accounts of members of the tirm, and of the

clerks, and of monev loaned or borrowed, if such should ever be the case.

Q. Look at that book and read the entry there that relates to the business of

one of the house.

A. The date is "April 12th," under the heading of "Loan account." " D.

E. Ufford, New York, S105." On the loth, his charges, " D. E. Ufford, ex-

pense, &c., in New Yo.k, S95 62."

Q. From that you know when he left and when he got back ]

A. Yes, sir.

Q. When did he leave 1

A. He left on the evening train of the 12th.

Q. When did he get back ?

A. He got back on the morning of the 15th.

Q. When was it you saw the man with the peculiar dress in your place ?

A. I could not state. It was either the 13th or 14th.

Q. Which?
A. 1 could not say.

Q. Did he buy anything?

A. I do not know that he did ?

Q. Do you know whether he did or not ?

A. I do not.

Q. If you sold him anything it would be entered, would it not ?

A. No, sir; the amount of the sale would be entered, but not the individual

Q. It would be entered on something, would it not ?

A. It would be entered on a ticket, and then figured up on the cash account.

Q. It would go into the cash account, would it not ?

A. Yes, sir.

(Mr. Bradley. There would be nothing to show who made the purchase?

A. No, sir.)

Q. The amount would be known and appear on the cash book ?

A. Not the amount. In our biisiness the amount of each sale is put on a

ticket and that ticket plared upon a spindle. The aggregate of the tickets is

footed at night, and that aggregate entered on the cash books.

Q. If one of you sold a coat on a particular day you would have something
that would go to show who sold it ?

A. We should if it was a coat to be made, and a measure to be taken ; other-

wise not.

Q. It would be either eirtered as a cash sale, or entered somewhere on your

books ?

A. No, sir.

Q. Could any person in your house sell a coat and put the money in his

pocket 1

A. He might possibly do it.

Q. There was no way of knowing 1

A. No, sir.

Q. Was it the custom ?

A. I could not say it was the custom to sell coats and put the money in the

pocket. As I said before, the custonii was, when a person made a sale, to put

the amount on a ticket, and place that ticket on a spindle. As I said before,

the aggregate of the amount on the spindle was footed up, and entered on the

cash book as a sale.

Q. What was done with the papers on the spindle ?

A. They were destroyed—that is, thrown into the waste-basket and burned
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Q. And that is the way in which the entries would go upon the cash hook

A. Yes, sir.

Q. When did you next see this man after that day—the 12th, 13th, or 14th,

or whenever it was ?

A. I think I saw him in this room.

Q, How long ago 1

A. I should judge three weeks ago.

Q. Is his beard in the same condition now that it was three weeks ago ?

A. I should judge it was, or nearly so.

Q. Is it in the same condition now as it was when you saw him in Elmira 1

A. His beard is of a different shape now from what I remember of its being

then.

Q. Tell the jury how it was when you saw it at Elmira.

A. My impression is that the goatee was not as long then as it is now, and

covered rather more of the surface of the chin.

Q. You are sure there was a goatee covering the surface of the chin at that

time?

A. I am.

Q. Were there side whiskers then 1

A. I do not remember any side whiskers.

Q. Was there any moustache then?

A. If any, but a slight one. I think there was a slight moustache.

Q. The difference between the goatee now and then is, that then it covered

more space?

(Mr. Bradley. And was not so long?

A. Yes, sir.)

Q. Do you think it was of a lighter or a darker color than now, or of the

same color?

A. It was very near the same color.

Q. There is no more difference than the ordinary dressing of it would make ?

A. Probably not. I did not recognize any material difference in the color.

Q. But what day of the month you are not willing to state?

A. No, sir; I could not say whether the 13th or 14th.

Q. Had you ever seen him before that time ?

A. Not that I know of.

Q. Will you tell us at what hour of the day you saw him there ?

A. It was after I came in from my lunch,

Q. What time of day ?

A. I generally, and did at that time, have my lunch at half-past 12. It was
somewhere after that. It might have been 2 o'clock.

Q Do you think it was ?

A. I could not say positively, I went to my lunch at half-past 12, and my
memory is, that when I returned from my lunch I saw this man there.

By Mr. Bradley :

Q. I understand you to say that you have no doubt about this being the
same man ?

A. No, sir. .

J.OSBPH Carroll sworn and examined.

By Ml'. Bradley :

Q. Where do you reside ?

A. In Elmira, New York.

Q. Where did you reside in April, 1865 ?

A. In Elmira, New York.

Q. What was your occupation at that time ?
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A. I am a cutter in a clothing establishment.

Q. Were you at that time 1

A. I was.

Q. In whose clothing establishment 1

A. Stewart & Ufford's.

Q. Do you recollect any gentleman coming into the store about the time of

the assassination of the President dressed in any peculiar manner ?

A. I do.

Q. Who attended to the man in the store ?

A. I did.

Q. Describe his dress.

A. He wore a coat with a shoulder-piece on, pleated in front and behind, of

mixed goods.

Q. When you say " mixed goods" do you mean gray I

A. I do not mean gray exactly. I mean a sort of brownish color. There
were a variety of colors in it.

Q. Anything else peculiar about the dress, except the pleats, &c.?

A. It was a dress that was not usually worn.

Q. Did you ever see one like it 1

A. Not exactly like it.

Q. Did you ever see any of the Canadian costumes, as they are called ]

A. I thought the gentlemen was a Canadian at first.

Q. How was the coat fastened ?

A. At the neck, and at the waist with a belt.

Q. State whether you had any conversation with that man.
A. I did.

Q How long did it continue, do you suppose 1

A. It might have lasted twenty minutes or thereabouts.

Q. State whether or not he came there for the purpose of getting clothes 1

A. He came there for the purpose of getting clothes ; at least he spoke so.

Q. Do you remember whether he was measured for any clothes ?

A. No, sir.

Q. Why not ?

A. We did not have the goods he inquired for.

Q. Can you state whether you were in expectation of those goods, and said

anything on the subject of expecting them 1

(Objected to by Mr. Pikkrbpont. Objection sustained.)

Q. State if you can find the date with any degree of certainty.

A. The first time was the 13th. He came in on the 14th also.

Q. He came in twice 1

A. Yes, sir.

Q. How do you fix it was those two days ?

A. By our petit cash-book.

Q. What fact is there in the cash-book that enables you to fix the date ?

A. Mr. Ufford, the proprietor of the house, went to New York on the night
of the 12th.

Q. When did he get back ?

A. He returned on the morning of the 15th.

Q. Do you fix it by that ?

A. Yes, sir.

Q. Between those two dates ?

A. Yes, sir.

Q. Did you ever see that man afterwards ?

A. I did.

Q. State when and where you saw him first.

A. In the jail.
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Q. Did you have any conversation with him ?

A. Some.

I
The prisoner was here requested to stand up.

J

Q. Is that the man 1 (pointing to the prisoner.

A. That is the man.

Cross-examined by Mr. Pierrepont:

Q, How long have you lived in this country, or have you always lived here?

A. I have lived here for some twenty-eight years.

Q. "What country did you come from?

A. St. John's, Newfoundland.

Q. To what place did you go when you first came to this country ?

A. Boston, Massachusetts.

Q. How long did you stay there ?

A. I staid there up to thirteen years ago.

Q Then where did you go ?

A. To Elmira, New York.

Q. Have you been there ever since ?

A. I have.

Q. How long have you been cutter in this tailorshop ?

A. Thirteen years the 5th of last March.

Q. Did you sell this man that came that day anything ?

A. No, sir.

Q. Did you think he was a tailor, or did you tell anybody you thought so ?

A. No, sir.

Q. Did you have a conversation with any one in which you told them the

man you saw there you thought was a tailor ?

A. No, sir.

Q. Do you know an officer in your place named Knapp ?

A. I do.

Q. Did you talk with him aboiit it ?

A. He came into the store one day and I think we spoke something on the

subject. I know we did.

Q. Do you remember what you told Knapp 1

A. He spoke to me something about it, and said that if I was going to

Washington he would like to go when J. did, and asked me if 1 knew anything
about the matter. 1 remember speaking something about him. I do not dis-

tinctly remember the amount of words we used at that time

Q. At any time do you remember telling him anything about thinking that he
was a tailor ?

A. I never did. I never thought he was a tailor.

Q. Did you give any reason why you talked with him ?

A. I spoke to him about his dress. It was a sort of dress that was rather

peculiar.

Q. You told Mr. Knapp so ?

A. I do not remember whether I did or did not.

Q. Do you know Major Field of your place, who keeps a hotel?
A. I do.

Q. Have you talked with him about it, any ?

A. I think a very little.

Q. Did you tell him on what day you saw this man there?
A. I fix my dates from the time Mr. Ufford went to New York and returned.

Q. Did you tell Major Field on what day you saw him there ?

A. I do not remfmber. 1 think I did not.

Q. Did you tell Mr. Knapp on what day you saw him there ?

A. I do not distinctly remember.
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Q. Did you tell Mr. Kuapp that you knew on what day you saw him, from
the fact of knowing from the books at what day one of the partners was in

New York?
A. It may be that I did not know at that time.

Q. Did you tell him that you did know the day, from that fact ?

A. I knew the date Mr. Ufford went to New York, and of course I could not

state any other date.

Q. Did jou tell Mr. Ufford so ?

A. I thiik not.

Q. Did y^u tell Mr. Ufford it was on the 12th or 13th ?

A. It may be, but I know very well from our books what the dates were ?

Q. Didn'i you tell Mr Ufford that it was on the 13th, and that you knew it

from the fac of the time the paitner of the house was absent ?

A. I do iDt know that I remember distinctly.

Q. What iate did you tell the deputy marshal, Mr. Covell, he was in your
store ?

A. After cmsulting the books I could not have told him other than are men-
tioned there.

Q. Did you tell him the date 1

A. I do not know ; but if I did, I could not have told him any other date than
that in the bodis.

Q. Did you tell him anything about it ?

A. 0, he sp(ke to me about it, saying that I had said to Mr. Knapp that it

was on the 12tL

Q. Whatdidyou tell him]
A. I could n.E have fixed any date other than that on our books.

Q. I ask youwhat you told him ?

A. Do you smpose I am obliged to give everything I say to a person without;

being as 1 am n»w ?

Q. Wh it is t'lfematter with you now 1

A. I am placed vn oath, and I imderstand my position very well.

Q. Did you tell lim a different thing before you were on oath ?

A. (With great enr)ha is :) No, sir.

Q. Then we do notunderstand what you mean.
A. Then you and I re just alike, because I do not really understand you.

Q. Did you tell the Oputy marshal anything about the time you saw the

man come into the store ; Do you understand ?

A. Yes, sir ; anything ^ the English language, I understand, I think.

Q. Will you answer thtquestion, then ?

A. I could not have fixecthe date any other than I have done.

Q. Do you think that is i^ answer to my question ?

The Court. If you recolht, you can say so, and if you do not, you can say
so. You must answer " yes" v " uo."

Mr. PiERREPONT. I will re^at.

Q. Did you say anything tohe deputy marshal about the date at which the
man came into your store 1

A. 1 do not remember distincy.

Q. Do you remember at all wl>iier yc,^ ^[^ ?

A. Well, he came in very hurrijiy^ and asked me if I was going to Wash-
ington ; said he, I would like to ki^y the time, and see if we cannot go together.

We might have had some conversatt, relative to the matter, but as to the date,

I do not know that I remember dist^tly,

Q. What conversation did you ha\ relative to the matter ?

A. He told me that he supposed he^oi^ia have to go to Washington, and if

so, he Avould like to go when we did, ; jt would be much more pleasant, and
more comfortable.
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Q. Did you then tell him what the date was when the man came into your

store ?

A. I might have ; but I could not have told him accurately, without consult-

ing our books.

Q. Did you tell him inaccurately ?

A. I do not distinctly remember.

Q. Did you tell him that it was on the 13th 1

A. I know the first time was on the afternoon of the 13th.

Q. Was that what you told him ?

A. I cannot distinctly remember.

Q. What did you tell him, is what I am asking you ?

A. So many persons ask questions about that time, that it wouU be almost

impossible for me to remember.

Q. Did you tell Mr. Knapp what time he came in 1 ,

A. I do not distinctly remember. !

Q. Did you tell the deputy marshal, or Mr. Knapp, that the man who came
into the store was in your opinion a tailor ?

A. I did not.

Q. Neither of them 1

A. No, sir.

Q. Did you tell them that the man said he was a tailor ?

A. T did not.

Q. Did you say anything to either of them on the subject of tie man being a
tailor ?

A. I did not.

Q. Did you tell either of these gentlemen that he came in on he 14th ?

A. If I told them anything at all, I said the 13th or 14th.

Q. Did you tell them anything about the day on which he ^me into your
store? If so, what was it?

A. I do not distinctly remember.

Q. Do you remember indistinctly '?

A. I was very busily engaged at the time the marshal ca^e in, and I do not
remember distinctly. /

Q Do you know Colonel Foster ? /

A. I do not. /

Q. Do you know a man named Roberts, a detective ?

A. I do not.

Q. Did you talk Avith two men who came to see ;^" together awhile ago ?

A. I do not remember of speaking to any persons articularly.

Q. Do you remember speaking to any persons sit^e the trial commenced, in

relation to the date you saw the man you call Surr^t at your place—one, Mr.
Roberts, and the other. Colonel Foster ?

A. I do not know any person named Mr. Robe^s, or Colonel Foster.

Q. Do you remember any two persons comin^nd talking with you since
the trial commenced, who were not living in youP^ace?

A. I do not remember.

Q. Is it your best memory that nobody—str'^gers—did talk with you ?

A. I do not know anything about it.

Q. Do you easily remember the faces of ptfle that you have held some con-
versation with 1 I

A. I think I do. /

By Mr. Bradley : /

Q. Did these parties, Knapp and Covel)"^^<5erstand that you had been sum-
moned here as a witness by the defence ?/

A. Yes, sir.

Q. Knowing that, they came and tall^ with you about it ?
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A. They came and talked with me about it. I do not know whether it was

knowingly or not, but I presume it was.

Q. They understood you were coming here as a witness for the defence ?

A. Yes, sir, of course, or otherwise they would not have asked these questions.

Q. With that knowledge, they came to you and had that conversation ?

A I cannot say whether it was knowingly or not. It was a small town, and

every person knows the other person's business, and I suppose they knew.

Q. Did any of these gentlemen who called on you represent that they came

on the part of the defendant ?

A. Those gentlemen that I spoke to were for the prosecution, as I understood

it. They were summoned here, but of course 1 knew nothing as to why they

were summoned.

By Mr. PtERREPONT :

Q. Then you did understand that those two who came were for the pros-

ecution ?

A. I knew they were summoned here.

Q. Have you taken any interest in this trial ]

A. Not particularly.

Q. Did you in any of the former trials of the conspirators 1

A. I did not.

Q. Did you express any sentiments about the war while it was going on 1

A. I did not.

Q. You did not take either side 1

A. 1 do not know that I made an expression on either side,

Q. You did not care?

A. Yes I did. I wished the success of the Union, of course, because I had a

son in the Union army.

Q. That was the reason 1

A. I was interested in where I resided, as I suppose all men are, are they

not?

Mr. Riddle— {sotto twee)—Some don't seem to be.

By Mr. Bradley :

Q. Do you recollect my son ?

A. I do.

Q. Did he call to see you last fall 1

A. Yes, sir.

Q. Who was with him ; do you remember ?

A. I did not know your son at the time ; I was sent for to Mr. Robinson's
office.

Q. Is not Mr. Robinson of the highest character in the profession there ?

(Objected to by Mr. Pierrepont.)

By Mr. Merrick :

Q. At the time Mr. Bradley called upon you and before you consulted you''

books, was it not impossible for you to fix the date at which you saw the man •

A. Of course it would have been impossible.

Q. The only way you could find the date was by yonr books ?

A. Yes, sir.

Q. When did you first examine your books for the purpose of ascertaining

the date 1

A. I asked the bookkeeper to see what those dates were.

Q. How long before you came on 1

A. I could not remember distinctly.

Q. Since last March 1
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A. Yes, sir, of course.

Q. Not long before you came ou here the first time ?

A. Not long.

The court here took a recess until 10 o'clock to-morrow (Saturday) morning.

Saturday, July 13, 1867.

The court met at ten o'clock a. m.

Joseph Carroll recalled and further cross-examined.

By Mr. Pibrrepont:

Q. Do you know Mr. Kuapp ?

A. I do.

Q. Do vou see him here in the room ?

A. I do.

Q. Do you know Mr. Covell 1 .

A. Yes, sir.

Q. Do you see him here ?

A. Yes, sir.

Q. Do you know Mr. Roberts ?

A. I was shown a man this morning ; I do not know whether his name is

Roberts or not. I saw the same man yesterday afternoon.

Q. When before that did you see him ?

A. I saw a man walking with Mr. Covell who they said was Roberts ; I did

not see his face.

Q. Where was it ? • '

A. At Elmira, New York.

Q. Did you talk with him ?

A. No, sir.

Q. Did you talk with him anywhere ?

A. I did not, I think.

Q. Did you have any conversation with Mr. Knapp, at Elmira ?

A. Yes, sir.

Q. When?
A. It was before I came down here the first time.

Q. How long ago ?

A. About three weeks ago ; I do not exactly remember the time.

Q. Was Roberts ^ith him 1

A. I did not see him with him ; I do not remember.
Q. If he had been right by his side looking at you and talking with you,

you would have remembered 1

A. I was busy cutting in the rear room of the store ; he may have had some
person in the front store without my noticing him. I do not remember seeing
Mr. Roberts.

Q. Did you say anything to Mr. Knapp about what you could testify to ?

A. I talked with him some about the matter.

Q. Tell the jury what you said.

A. I do not know that I can remember the precise words. He asked me if

I was going down on the Surratt case ; I told him I was. I thiok he asked if

I could identify the man ; I told him if the man looked like the person I had
m my mind, 1 thought I could identify him.

Q. Was Roberts present when you said this ?

A. I do not remember seeing Roberts at all.

Q. Did you say anything to him about this man being a tailor ?

A. No, sir ; never.
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Q. Did you give him any answer as connected with his being a tailor or

your being a tailor 1 Did you give that as a reason for remembering him ?

A. I gave him no such answer. I gave him no reason to think that man
was a tailor, because I did not think he was.

Q. Did you tell him how you came to talk with him 1

A. I said like this—that in my business I talked very freely with customers.

Q. Did you say that man told you he was a tailor ?

A. No, sir.

Q. Did the man tell you he was in the same business as yourself ?

A. He did not.

Q. Did you tell Mr. Knapp so in the presence of Roberts ?

A. No, sir.

Q. Did you tell Knapp in the presence of Roberts, when you had seen

him 1

A. I think I might have told him.

Q. When did you tell him you had seen him ?

A. I remember I got the dates from Ufford's being in New York.

Q. What did you state to Mi-. Knapp about the date when you saw that man
who you thought might be the prisoner 1 When did you tell him you saw

him ?

A. I think I told him the 13th and 14th of April.

Q. Did you tell him you saw him the 14th ?

A. I think I did.

Q. Cannot you remember whether you did or not ?

A. 1 think I did ; there were so many questions asked and so many persons

interested about that time that I may be mistaken.

Q. Cannot you tell whether you said you saw him on the 14th ?

A. I think I said the 13th and 14th.

Q. Do not you think you told him the 12th and 13th 1

A. I do not think I did.

Q. What do you say about that 1

A. I do not remember,

Q. They were asking you a great many questions, and very particular about
the date ; were they not 1

A. I do not know.

Q. Did not they seem to be very particular on that point ?

A. They did not appear to me to be very particular.

Q. Are you particular in your memory about it ? Can you remember what
you told liim ?

A. I do not remember telling him 12th and 13th.

Q. Did you tell him it was the 12th 1

A. I do not remember that I did.

Q. Did you tell him it was the 13th ?

A. From the time I got the date I could not have told him otherwise.

Q. Did you tell him it was the 13th ?

(Question objected to by Mr. Merrick as having already been answered.
The court said the witness might be asked about each date separately.)

Q. Do you remember you told him it was the 14th at all.

A. If my memory serves me, I think I did.

Q. Is it the best of your recollection that you did .'

A. My best recollection is that I did ; I think I told him it was the 13th
and 14th.

Q. Did you tell Mr. Covell when it was ?

A. I think I did.

Q. Where?
A. After he returned from Washington to Elmira. I was speaking to Mr.
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Covell in relation to the matter ; he asked me what time I thought it was
; I

told him the 13th and 14th.

Q. Did you tell Mr. Covell it was the 12th ?

A. I think I did not.

Q. Did you tell him it was the 13th ?

A. I think 1 told him it was the 13th and 14th.

Q. Did you tell him it was the 12th or 13th ?

A. I think I told him the 13th and 14th.

Q. Did you tell him it was the 12th and 13th ?

A. 1 do not think I mentioned the 12th.

Q. Did you tell him it was the 13th or 14th 1

A. I told him it was the 13th and 14th.

Q. That is the best of your recollection ?

A. That is the best of my recollection.

Q. Have you any doubt that you told him that ?

A. No, sir ; I have no doubt that I told him that. Mr. Covell said to me
that Mr. Knapp had said it was the 12th and 13th ; I told him I had no recol-

lection of it ; that the only way I fixed the date was the date of entries in our

petty cash book.

Q. Did your petty cash book have that date 1

A. It shows tbat one of the proprietors of the store left iu the afternoon of

the 12th and returned on the 15th.

Q. What did you tell Mr. Covell about that petty cash book ?

A. I told him that it showed Mr. Ufford left on the 12th ; and I told him
that this man came on the day after Mr. Ufford left for New York.

Q. Mr. Ufford left on the evening of the 12th and this man came the day
after; did you tell Mr. Covell so 1

A. I do not know that I told Mr. Covell these words ; I had some such
conversation with him.

Q. Did not you tell each of them the same thing 1

A. I might.

Q. Did not you tell each of them that he called twice iu one day 1

A. No, sir.

Q. You are sure of that ?

A. Yes, sir.

Q. That he called in the morning and afternoon 1

A. No, sir.

Q. Did not you tell either of them that ?

A. No, sir.

Q. Did not you tell either of them that he called the next day after Mr.
Ufford left 1

A. Yes, sir; I told them he called in the evening of the 13th.

Q. Did not you tell either of these men that he called the next day after Mr.
Ufford left ?

A. I think I told them he called on the afternoon of the 13th.

Q. How many times did you see these men ?

Witness. See what men ?

Mr. PiERRBPONT. Mr. Covell and Ufford.
A. When in Elmira I saw them almost every day.
Q. How many times did you talk with Mr. Covell about this ? Do you re-

member more than once 1

A. I think I did.

Q. When did you talk to him the second time 1

A. I could not remember the date. It was on the Sunday after we returned
from Washington. I could not fix the date exactly.

Q Did you tell him the same thing both times ?
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A. I do not remember. TI e substance must have been the same.

Q. Did you see Mr. Knapp the second time 1

A. I have seen him a number of times.

Q. Did you talk with him on these occasions ?

A. I have talked with him.

Q. Did you see Roberts with him more than once ?

A. I never saw Roberts more than once.

Q. Did you see some man that might be Roberts ?

A. I saw some one man who I was told was a detective from Washington.

Q. Did you see that man more than once ?

A. I do not know.

By Mr. Bradley:

Q. Did you say you were asked any of these questions by Mr, K«app when
Mr. Roberts was present ?

A. I never saw Mr. Roberts to identify him. I do not think that he was the

man who stood outside of the doors.

By Mr. PlERREPONT :

Q. The man you think was a detective how many times did you see with Mr
Knapp in Elmira ?

A. I never remember seeing him with Mr. Knapp.

Q. Did you see him with Mr. Knapp 1

A. No, sir; I saw a man with Mr. Covell one evening, who I heard said was
a detective from Washington.

Q. With Mr. Covell when Mr. Knapp was present ?

(Question objected to by Mr. Bradley ; who objected, further, that counsel went
on asking questions after he objected.

The court said that whenever counsel objected, counsel on the other side should

stop until the objection was disposed of.)

Q. Now, did you see with Mr. Covell a man you thought was a detective 1

A, A man I was told was a detective. I did not think so. I saw that man
with him.

Q. Did you talk with Mr. Covell when you saw that man you were told was
a detective ]

A. I saw he was standing in the hotel; I said good evening, or something of

that kind. The man was not with him then.

Q. Did you have a conversation upon the subject of the time you saw the

man who you thought might be Surratt when the man you were told was a de-

tective was present ?

A. No, sir.

Q. Now, will not you tell us whether you saw Covell after you came
from Washington the first time ?

A. Yes, sir; I saw him after I came back.

Q. Did you see him while here the first time 1

A. Covell was not here when I was at Washington. No, sir.

Q. Did you see him and talk with him after your return 1

A. Yes, sir.

Q. After you came here the first time did you see the prisoner ?

A. Yes, sir; in jail.

Q, After you saw the prisoner did you talk with Covell about him?
A. I think he asked me if I identified him, I said he was the same man T

saw.

Q. Did you not tell Covell you could not identify him ]

A. No, sir.

Q. That you are sure of?

A. Yes, sir.
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Q. Did not you tell him so at tliat time ?

A. No; neither then nor any other time.

Q. Did you tell either Mr. Covell, Mr. Knapp, or Mr. Roberts that you could

not identify him ?

A. I did not. I never spoke to Roberts. I did not tell that to either of

them.

Q. Do you remember whether there was any particular fasting on the day the

President was murdered ?

A. I remember that it was Grood Friday.

Q. Where did you go on Good Friday 1

A. I was at work, or at least I went to the store. The store was closed up

during the day after the assassination,

Q. Closed on the 14th on the day of the assassination?

A, On the day after the assassination.

Q. I have not asked you about that. I asked you about the 14th, the day

of the assassination.

A. I do not think it was; it may have been.

Q. At what time was it closed on the 14th 1

A. As soon as the assassination was announced every store was closed 1

Q. At what time was it announced on the 14th 1

A. It was not announced on the 14th.

Q. At what time on the 14th was the store closed ?

A. It was not closed on the 14th. I think I have answered that. At any
,

rate I now answer it was not.

Q. At what time on the 14th did you go to the store ?

A. I cannot remember the hour. My hours vary.

Q. Did you go to church on the 14th, Good Friday, at all.

A. I think not.

Q. And you cannot tell what time you went to the store?

A. I do not remember distinctly what time I went. In case the store was
closed, or otherwise, I went to the store.

Q. Do you remember whether the store was closed on Good Friday ?

A. I remember the stores were closed on the morning when the assassination

was announced.

Q. Do you understand my question ? I ask you if you can tell us at what
time on the 14th it was closed?

A. It was not closed on the 14th that I remember.
Q. At what time was it first opened ?

A. I do not know. I did not go there as early as that.

Q. At what time did you get your dinner that day ?

A. I suppose I got it at my residence or dwelling.

Q. And you say, on the 13th a man came in there who, you think, was the
prisoner ?

A. Yes.

Q. He wanted to get some things you had not got ?

A. Some clothing, yes.

Q. Did he get anything ?

A. Not that I remember.

Q. You say he came in again on the 14th?
A. Yes, sir.

Q. What did he want on the 14th ?

A. I told Irm we had not the goods he spoke of yesterday ; Mr. Ufford was in

New York, and that it was quite likely the following day we would have the goods
he was inquiring about. He came in the second time and I told him the goods
were not in the store; might be at the depot.
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Q. Mr. TJfford went on the night of the 12th and on the 13th you told him
you thought they might come ?

A. I tokl him I thought they might come the following day. At that time

we were hurried, and he sent certain things by express. 1 thought they might
have come through in one day to Elmira.

Q. Did any of his goods get there on the 14th ?

A. They did not get there on the 14th.

Q. You say he called in on the 14th. What did he say ?

A. He inquired if those goods had come. I said they had not.

Q. What goods ?

A. The goods he was inquiring for the day before.

Q. At what time in the day did he come iu the last time?

A. It was in the forenoon, in the morning I may say.

Q. Was anybody else in the store 1

A. I do not know whether there was or not.

Q. How long did he stay ?

A. He only stayed a little while.

Q. Do you knoAv which way he came from ?

A. He appeared as though he came from Water street.

Q. Do you know which way he returned 1

A. He seemed to return the same way.

Q. Did you see him on that day afterwards ?

A. No, sir.

Q. Did you see him on the 14th?

A. Yes, sir.

Q. You say you saw him on the 14th. You are sure about that?

A. Yes, sir.

Q. You never told any person that you could not recognize him ?

A. I never told any person I could not recognize him.

Q. How long did you talk with him on the 14th?

A. On the 14Lh I talked with him very little. I was very busy cutting.

Q. Did he call twice on the 13th ?

(Question objected to by Mr. Bradley as having been already answered. Ob-
jection sustained.)

Q. Did you tell either of these gentlemen that you asked him if his name was
not Surratt ?

A. No, sir ; I could not have told them that, for I did not know who he was.

Q. I ask you if you did not tell them that ?

A. I did not tell them anything of the sort.

Q. You did not tell either of these men that you asked this gentleman if his

name was not burratt, and he said it was ?

A. No, sir.

Q. You did not tell them that was the reason you knew it was him ?

A. No, sir ; I was in the store at the time acting as clerk and waiting on
them.

Q. You did not tell either of them, after your return, that you were mistaken
about it ?

A. No, sir.

Q. When did jon first hear his name was Surratt?

A. I heard it a little while before we came down here. I do not remember
bow many days.

Q" There was nothing suspicious about the man you saw there ?

A. No; 1 should think not

Q. He did not excite any suspicion in your mind ?

A. Not at all. I thought be was a Canadian when he first came in.
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Q. You never thought much about the matter, it not being one that awakened
your suspicions?

A. No, I should never have thought of it again if my attention had not been

called to it in connection with this case,

Q,. Did you tell either of these gentlemen the man said he was a southerner ?

A. I did.

Q. Did you then tell them that you asked him if his name was Surratt ?

A. I did not ask the man such a thing. I simply asked him if he was a

southerner, and he said he was.

Q. Did you tell anybody that you asked him if his name was Surratt?

A. I never knew he was Surratt until lately.

By Mr. Bradley :

Q. You say he came to your store from the direction of Water street. Was
there any hotel on that street ?

A. Yes, sir.

Q. What was the name of it 1

A. The Braiuard House, or the Rathburn. The hotel is owned by Mr. Rath-

burn, I think.

Q. How far is it from the store of Ufford & Stewart ?

A. I suppose a block and a half. I do not know exactly the distance. I am
not good at distances.

Q. Not very far off.

A. No, sir.

Q. You have been asked a great many questions about Major Foster. You
see him sitting by Judge Pierrepont. Now do you know him ?

A. I saw him in the cars.

Q. Did you have any conversation with him at all ]

A. No, sir.

Q. Did you know who Major Roberts was. Did you ever hear of him before ?

A. No, sir.

Q. Was he the one pointed out to you as the detective from Washington ?

A. I saw a man in Elmira who was pointed out to me as such.

Q. Have you seen him since.

A. I saw him last evening. I was told he was a detective. I do not know
whether he was the man. Mr. Covell told me there was a man by the name of

Roberts at Elmira, a detective.

Q. Did you have any conversation with Knapp or Mr. Covell after you left

to come here, or since you arrived.

A. Yes, sir.

Q. Was there anything said to you on the subject of your testimony 1

A. Something yesterday. Mr. Knapp, referring to the question, asked me
whether this man was a tailor ; said he must have misunderstood me ; that he
supposed that was the way in which I got acquainted with Surratt ; that he
understood it in that way. I do not know that I can use his precise words. I

know that in my business I get acquainted with customers very easily in wait-

ing upon them. He said he must have misunderstood me.

Q. Have either of these parties been following you up in Elmira since you
have been summoned as a witness ?

A. A great many persons have been asking me questions since then.

Q. There or here ?

A. There more particularly. Persons who would come into the store where I
was cutting and ask this, that, and the other.

Q. In talking with them did you undertake to go into minute statements, or
when you were engaged in your business did you casually speak about them 1

A. When I was engaged in business, I could not pay much attention to the
conversation going on.
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Q. Did yon iTuderstand Mr. Knapp and Mr. Oovell that they were hunting

up evidence for the government ?

A. Yes, sir.

Q. And employed by the government ?

A. I do not know. I understand they were hunting up evidence for the gov-

ernment.

By a Juror :

Q. Which one of the gentlemen was it who was so desirous of coming on with
you?

A. Mr. Knapp.

By Mr. Pierrepont :

Q. "Who summoned you for the defence; what officer?

A. Mr. Kirby.

Q. Was it not Mr. Covell?

A. The day we left Washington the last time, Mr. Oovell came in and read

a summons.
Q. Mr. Covell came in and read a summons and served it upon you?
A. He came in and read it; and also Mr. Kirby read one to me the same day.

Q. You know Mr. Field—commonly called Major Field ?

A. I do.

Q. Did you tell him in Elmira or Washington the time you saw the man you
thought to be the prisoner ?

A. I may or may not. I do not remember distinctly. I talked with him on
my return from Washington the first time.

Q. He talked with you before he came to Washington ?

A. I think not.

Q. Did you tell Major Field you could not recognize the prisoner ?

A. No, I never told that to any person.

Q. Did you tell Major Field you saw him on the 12th and 13th?
A. I do not remember whether I did or not.

Q. Did you tell Major Field it was the 14th ?

A. In all probability.

By Mr. Bradley :

Q. Yon have had conversations with all these parties and many others, and
have been asked divers questions about this matter, have you not ?

A. Yes, sir.

Miss Olivia Jenkins sworn and examined.

By Mr. Merrick :

Q. Where did you reside in April, 1865 ?

A. I was at Mrs. Surratt's house.

Q. Did you know Mr. Weichmann who lived in the house ?

A. Yes, sir.

Q. Did you know Miss Honora Fitzpatrick ?

A. Yes, sir,

Q. Did you know Miss Anna Surratt ?

A. Yes, sir.

Q. Did you know Mr. and Mrs. Holahan ?

A. Yes, sir.

Q. Did you know John Surratt?

A. Yes, sir.

Q. Do you recollect the day the President was assassinated 1

A. Yes, sir ; very well.

48
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Q. It was on Good Friday, was it not ?

A. Yes, sir.

Q . Was John Surratt about the house Good Friday ?

A, No, sir.

Q. When had you last seen him before Good Friday ?

A. About two weeks before.

Q. At what time in the day was it that you saw him then ?

A. I saw him in the evening-—Monday evening.

Q. Whereabouts in the house did you see him first?

A. I saw him in the parlor.

Q. Do you recollect about taking supper or getting it for him ?

A. Miss Fitzpatrick was sent down stairs to get his supper.

Q. Do you recollect taking a walk with Mrs. Surratt, Anna Surratt, and Miss

Fitzpatrick about the 25th of March, in the course of which Mrs. Surratt stopped

at the Herndon House ?

A. Yes, sir ; I remember her stopping there. We went to the church to-

gether, and in coming back she stopped.

Q. Did Miss Anna Surratt stop with her?

A. Yes, sir.

Q. Where did the rest of the party go while she stopped at the Herndon House 1

A. Miss Fitzpatrick, Mr. Weichmann, and I walked down the street a little

way and returned.

Q. Did you know a man who sometimes came to that house by the name of

Wood?
A. No, sir ; I never saw him.

Q. Did you never see such a man ?

A. I do not know.

Q. Did Mrs. Surratt say when she stopped at the Herndon House she was
going there to see Payne ?

A. No, sir.

Q. Did she say who she was going to see ?

A. No, sir.

Q. Did you take supper at Mrs. Surratt's on Good Friday?
A. No, sir ; I did not go to the table that evening. Miss Fitzpatrick went

down to get supper. I did not go down.

Q. Do you recollect when they were at supper?
A. Yes, sir.

Q. Was the bell rung while they were at supper ?

A. Yes, sir ; the bell was rung after we were at supper. A gentleman called

and left two papers for me.

Q. You went down to supper after Miss Fitzpatrick went down on the night

of the assassination ?

A. I did not understand you ; I thought you meant the night Miss Fitz-

patrick went down to get supper for Mr. John Surratt. I went down that night.

Q. You were at the table?

A. Yes, sir ; in the dining-room.

Q. Did any one ring the bell while you were at the table ?

A. Yes, sir.

Q. Who answered the bell?

A. Miss Anna Surratt.

Q. Did you know who called ?

A. A gentleman by the name of Scott, of the navy ; he left two papers for me
Q, Was the bell rung at any other time while you were at supper ?

A. No, sir ; I did not hear it,

Q. It was only rung that once while you were at supper?
A. No, sir.
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Q. Did you hear any footsteps going into the parlor while you were at supper ?

A. No, sir.

Q. After you got through supper on the night of the assassination, Good
Friday night, where did you all go ?

A. We went up into the parlor,

Q. Who went up into the parlor ?

A. Miss Anna Surratt, Mrs. Surratt, Mr. Weichmann, myself and Miss Fitz-

patrick.

Q. Did you engage in general conversation, or what did you do ?

A. Miss Fitzpatrick and I were teasing Mr. Weichmann. 'Miss Anna Surratt

retii'ed very early. She was sick.

Q. How long did you and Miss Fitzpatrick keep up that entertainment ?

How long were you there together ?

A. I guess we were there till near 10 o'clock.

Q. Who left the room first, you or Mr. Weichmann ?

A. Mr. Weichmann.
Q. Did you leave at the same time 1

A. No, sir.

Q. You bade him good night at his room door ?

A. No, sir.

Q. You did not ?

A. No, sir ; I did not.

Q. Are you positive of that.

A. Yes, sir ; I am positive of that ?

Q. Tell these gentlemen whether or not you noticed anything peculiar iu

Mrs. Surratt's manner that night.

A. No, sir ; she seemed the same as usual. I never saw any excitement about

her whatever.

Q. Did you observe her walking up and down the room in a nervous, ex-

cited condition ?

A. No, sir.

Q. Were you in the parlor all the time Mr. Weichmann was there that night 1

A. Yes, sir.

Q. Did you hear Mrs. Surratt ask Mr. Weichmann to pray for her intentions ?

A. No, sir.

Q. Did Mr. Weichmann say he could not pray for her intentions without

knowing what they were 1

A. No, sir ; I never heard any such conversation.

Q. Did you go to breakfast the next morning after the assassination with the

family ?

A. Yes, sir.

Q. Who was at the table 1

A. Mr. Weichman, Mrs. Holahan, Mr. Holahan, Mrs. Surratt—Miss Anna
Surratt came in late,

Q. Was Miss Fitzpatrick there ?

A. Yes, sir.

Q. Did you hear Miss Anna Surratt say the death of Lincoln was no more
than the death of a negro in the federal army

(Question objected to by Mr. Pierrepont. Objection sustained.)

Q. Did you hear Mr. Weichman, say he had his suspicions about this matter
;

that he intended to tell the government all he knew about it ?

A. No, sir.

Q. Did you hear him say he intended to tell them all about Booth and who
he associated with ?

A. No, sir.

Q. He said nothing of that kind 1
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A. No, sir.

Q. Now I come down to the next night. You were taken to the provost

marshal's ofSce ?

A. I was.

Q. "Were you in the parlor when Captain Smith came in ?

A. Yes, sir.

Q. State where you were sitting, where Miss Fitzpatrick was sitting, and
where Miss Anna Surratt was sitting when Mrs. Surratt came in with Captain

Smith 1

A. Miss Anna was sitting on the sofa. I think I was sitting on a chair ahout

as near as I am to this gentleman, (three or four feet.) I do not know where
Miss Fitzpatrick was sitting ; I think, perhaps, on the sofa.

Q. Did you observe Mrs. Surratt whisper anything to Anna after she came
in with Captain Smith 1

A. No, sir.

Q. After the night of the assassination, on that morning, after the detectives went
away, were you in the parlor ?

A. I do not remember. I think I came into the parlor that morning. I think

I came down stairs.

Q. Were Mrs. Surratt, Miss Anna, and Miss Fitzpatrick in the parlor ?

A. Yes, sir ; and Mr. Weichmann.
Q. Did you at any time hear Anna say anything like this ;

" 0, ma, all this

will bring suspicion on our house
;
just to think of that man having been here

an hour before the murder?"
A. No, sir.

Q. Did you hear Mrs. Surratt say, " Anna, come what will, I think John
Wilkes Booth was only an instrument in the hands of Almighty God to punish
this proud and licentious people ?"

A. No, sir.

Q; You heard nothing of that kind ?

A. Nothing at all.

By Mr. Bradley :

Q. Do you know the handwriting of John H. Sun'att 1

A. Yes, sir ; I think I know his handwriting.

Q. You have seen him write ?

A. Yes, sir.

Q. And seen his handwriting?

A. Yes, sir.

Q. Look at that (entry of John Harrison in arrival book of St. Lawrence
Hall, Montreal,) and state whether that is his handwriting or not.

A. No, sir; I do not think it is. The "r" in Harrison is not like his. Let
me see the book again. (After further examination ;) Yes, I think it is.

Q. Now look at that also, (another entiy of John Harrison in the same book.)

A. Yes, sir; that is his also.

Q. Look at that, (register of another hotel shown witness.)

A. Yes, sir ; that is his also.

Mr. Bradley stated that he did not put this last register in evidence until he
had taken further proof in regard to it.

Mr. PiERREPONT asked what register it was?
M. Bradley said he would inform him when he offered it in evidence.

Q. You state that you were at Mrs. Surratt's on the evening the President
was assassinated. Do you remember in the course of that evening anything being
said about a letter ?

(Question objected to by Mr. Pierrepont, Objection overruled.)

Q. Did you see Miss Ward have such a letter ; and did Booth go into the
middle of the room and ask her to let him read the letter ?
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A. Do you mean ou the evening of tlie assassination ?

Mr. Bradley. Yes, or any other evening.

A No, sir ; no other evening.

Q. Did you, any evening when Booth was there and Miss Anna Ward was
there, see Booth ask her to let him read a letter and see a lady's name in it?

A. No, sir.

Q. Was anything said when Mr. Weichmann was there the evening before the

assassination, after John Surratt had left, about the receipt of a letter in the

course of that evening ?

A. Yes, sir ; I think there was a letter received.

Q. At that time when the letter was received and read, did Booth come into

the middle of the room and ask Miss Ward to let him see the letter, and see a

lady's name in the letter 1

A. No, sir ; I did not see Booth leave his seat at the time I saw him.

Cross-examined by Mr. Pierrepont :

Q. Are you any relation of Mrs, Surratt ?

A. Yes, sir ; I am a niece of hers.

Q. Do you know this gentleman setting here, Colonel Olcott ?

A. No, sir.

Q. Were you examined before him ?

A. No, sir.

Q. Were you examined before anybody ?

A. No, sir.

Q. Do you know this gentleman. Colonel Foster ?

A. No, sir.

Q. You are sure you do not know this gentleman. Colonel Olcott 1

A. No, sir ; I may have seen him.

Q. Have you ever been examined before either of them or both of them to-

tgeher ?

A. No, sir ; I never was examined.

Q. You were not examined at all ?

A. No, sir ; they may have asked me some questions, but if they did, they
were very slight.

Q. Do you understand what I mean by examination ?

A. I suppose you are examining me now.

Q. Yes ; and now were you ever examined before either of these gentleman

or both ?

A. No, sir ; I was not.

Q. Were you taken anywhere the night you left Mrs. Surratt's ?

A. Yes, sir ; to the provost marshal's office.

Q. At the provost marshal's office were you examined before these two gentle-

men. Were you examined there before anybody 1

A. No, sir ; I think Mrs. Surratt was examined alone.

Q. I ask you whether you were examined ?

A. No, sir.

Q. Were no questions asked you 1

A. I do not remember.
Q. Were not questions asked you and the answers put down in writing ?

A. No, sir ; not to my knowledge. They may have done it. I was asked
if I knew the man Payne at the provost marshal's office.

Q. Were you in the Old Capitol prison ?

A. I was in Carroll prison.

Q. Were you examined in Carroll prison ?

A. No, sir.

Q. You were not examined anywhere ?
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A. No, sir ; not to my knowledge.

Q. Perhaps I can recall to your mind. Do you remember anything about

taking a photograph of Booth to this gentleman, Colonel Olcott 1

A. No, sir ; I did not.

Q. You did not at any time ?

A. No, sir.

Q. You did not see anybody take it to him in your presence ?

A. No, sir. There was an album there.

Mr. Bradley objected to this as having nothing to do with the case.

Mr. PiERREPoNT said he merely asked the question to refresh the memory of

the witness. Objection withdrawn.

Q. Have you any memory of such a fact as a portrait of Booth, a photogi'aph

of Booth, being given to this gentleman?

A. No, sir ; I think they spoke of its being in the album.

Q. Did you see it taken out of a book or album or anything else ?

A. No, sir.

Q, Did you see Booth's portrait at that place ?

A. Yes, sir; I think I did.

Q. Do you know what was done with it 1

A. I do not.

Mr. Bradley said he could not understand where this was leading.

Mr. PiERREPONT said he understood, and that he was not called on to reveal

it to the counsel.

Q. At the time you saw this portrait of which you speak were you not

examined ?

A. No, sir ; not to my knowledge.

Q. Could you have been examined and answered questions without your
knowledge 1

A. No, sir , I think not. There may have been some questions asked me.
I do not remember whether there was or not.

Q. Do you remember whether you gave any answer ?

A. No, sir ; Miss Surratt, Miss Fitzpatrick, and myself were taken into a

room at the provost marshal's office, leaving Mrs. Surratt alone with the officer.

Q. Have you any memory as to what questions were asked you at either

place ?

A, No, sir; I do not remembei*.

Q. Do you remember whether an officer asked you questions and wrote down
the answers 1

A. I do not remember answering any questions, and I do not remember any
questions being asked.

Q. You do remember being there 1

A. Yes, sir ; I remember being there.

Q. Tell the jury when you first went into that house to board.
A. I went there to visit in the latter part of March.
Q. What day in March 1

A. I cannot remember.

Q. Can you tell about the day 1

A. I think it was the last week in March.
Q. How long di I you stay there?

A. I staid there until the night of the 17th of April, when I was taken to

the provost marshal's office.

Q. Did you go there as late as the 28th of March ?

A. I do not know.

Q. It was the last week in March, then, and things that occurred prior to the
last week in March you do not profess to give ?

A. No, sir.
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Q. Where were you prior to the time you went there 1

A, I Avas at horae in Prince George county.

Q. If you have spoken of anything in your evidence that occurred some ten

days before the last week in March, it could not have been anything you saw

;

it must have been something you heard?

Question objected to by Mr. Merrick. He had not asked the witness about

any occurrence before the last week in March.

Mr. PiERREPONT thought differently.

Mr. Merrick said the fii'st date he had inquired about was the one when the

witness, with Mrs. Surratt, IMiss Ward, Miss Fitzpatrick, and Weichmann went to

church, and on their way back Mrs. Surratt stopped at the Herndon House.

Witness. I did not say it was the 25th of March. I do not remember
whether it was that day or not.

Mr. PiERREPONT. I now repeat my question. Anything that occurred prior

to the last week in March, in Washington, do you or do you not acknowledge

knowing about ?

Question objected to by Mr. Merrick.

Objection overruled by the court. The prosecution may prove that this wit-

ness came as late as the 29th or 30th of March.

Q. Now tell us whether you were at Mrs. Surratt's prior to the 28th of March.

A. Yes, sir ; I think I was.'

Q. What day were you there prior to that ?

A. That I cannot remember.

Q. Were you there on the 27th ?

A. Yes, sir ; I must have been.

Q. Were you there on the 2Gth ?

A. Yes, sir ; I think I was.

Q. Were you there on the 25th 1

A. I do not know whether I was or not.

Q. You say you were there on the 26th. What day of the week was that ?

A. I do not know, sir.

Q. What day of the week did you go to your aunt's 1

A. I do not know. I do not remembei*.

Q. Do you remember what day of the month you came there ?

A. No, sir ; I do not remember the date.

Q. Anything that occurred in Washington prior to the time you came to live

with your aunt you do not know of yourself, do you 1

A. No, sir.

Q. Did you come on Sunday ?

A. No, sir ; I did not come on Sunday—I do not think.

Q. Did you know the 26th was Sunday 1 Did you come on Monday ?

A. I do not know what day of the week I came.

Q. You know you did not come on Sunday 1

A. No, sir ; I do not think 1 came on Sunday.

David Barry, residence Prince George's county, Maryland, sworn and
examined.

By Mr. Bradley :

Q. How are you at present employed 1

A. I am at present an officer in the State Constitutional Convention, at

Annapolis.

Q. You were in the late civil conflict, I believe. On what side were you ?

VA. I was two years in the confederate army under General Lee, in Virginia.

Q. At what time did you return to Prince George's county ?
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A. I returned I think in November, 1862. lu November or December, I am
not sure.

Q. State bow far from Sun-attsville you reside.

A. About a mile and a half.

Q. Were you at Surrattsville on the 25th of March, 1865?

A. I was.

Q. Now state whether you saw John Surratt there or not 1

A. Yes, sir; I saw him.

Q. Who was with him ?

A. I cannot say ; when I first saw him he was alone. I afterwards saw him
in company with a lady he called Mrs. Brown.

Q. Did you see Mrs. Surratt there ?

A. I am in doubt whether I did or not. 1 rather think I did. I think in

crossing the passage in her house I saw Mrs. Surratt in the passage.

Q. Proceed and state whether you, in company with John Surratt, went from

that place anywhere else ; and if so, where you went.

A. Yes, sir ; I accompanied them to Port Tobacco.

Q. How long did you remain at Port Tobacco?
A. I should like to say why I went to Port Tobacco. There was a man in

Port Tobacco who belonged to the signal corps of the confederate army. I was
anxious to see him in order to get information from two sons I had in General

Lee's army. I understood from a man by the name of Howell, represented to be a

blockade-runner, the day before Surratt came down, that he was at Port Tobacco.

I mentioned it to Surratt, and asked him if he knew whether this man was there.

He replied, " Yes." How he got his information I forget. He then offered me
a seat in his carriage, remarking at the same time that it was somewhat doubtful

whether he returned himself, but said if he did not return I could drive the

carriage back ; that he intended to see a lady he had in charge across the

Potomac river, and if necessary, to Richmond.

Q. You staid all night at Port Tobacco ?

A. I did.

Q. Now state whether Surratt wrote any letter in your presence, and whether
you brought it to this city.

A. Yes, sir ; I think he did. (Exhibiting letter of the prisoner to Brooke
Stabler relative to returning horses, dated March 26, 1865, heretofore placed
in evidence.)

Q. State whether you brought back these horses, or whether anybody
else did.

A. I brought them back.

Q. What did you do with them ?

A. I delivered them to Howard's stable—I think it was ; I do not recollect

positively. Surratt mentioned Brooks ; he described Brooks to me. I think
he said he was lame.

Q. Before you went to the stables and returned these horses did you go to

Mrs. Surratt's?

A. No, sir ; I Avent immediately to the stable and delivered the horses.

Q. After that did you go to Mrs. Surratt's that evening ?

A. I did, after tea, or after dark.

Q. State as well as you recollect who you found there.

A. I knocked at the door, and Miss Fitzpatrick came to the door. She
showed me into a room occupied by Miss Surratt, Mrs. Surratt, and, I think.
Miss Jenkins—at all events Miss Jenkins may not have been in the room, but
I saw her while I was there. Mr. Weichmann and two other gentlemen were
there, one of whom she introduced as Booth ; the other she did not introduce.

Q. Did you find out his name ?

A. I heard him spoken of as Port Tobacco.
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Q. You are quite sure that Booth and the man called Port Tobacco were

there ? Did these gentlemen remain some time after you were there ?

A. No, sir; soon after I got there tea was announced. Mrs. Surratt invited

me to tea, but as I had taken my tea I declined. Booth and Port Tobacco

then left.

Q. You are quite sure that you met Weichmaun with Booth and Port Tobacco

at Mrs. Surratt's ?

A. Quite sure. I talked with Weichmann, and exchanged a few words with

Booth.

Q. Did you spend the evening at the house ?

A. No ; I did not remain long. I went there at the request of Surratt, to

deliver a message to his mother.

Cross-examined, by Mr, Pierrepont :

Q. Take that letter (letter exhibited to witness in direct examination) and
look at its date.

A. Yes, sir; the letter is dated March 26, 1865.

Q. Can you tell the jury now the date when you came up here with these

horses 1

A. It was the 26th of March, 1865.

Q. Sunday?
A. Yes, sir ; Sunday.

Q. They were gray horses ?

A. Yes, sir ; both gray horses.

Q. When you brought the horses you took that letter to the stable ?

A. Yes, sir.

Q. And when you had done that you went to Mrs. Surratt's house ?

A. Yes, sir ; in the course of the evening.

Q. And at Mrs. Surratt's house you saw Weichmann ?

A. Yes, sir; I saw him. I had seen him before.

Q. You spoke at the house of having brought back the horses 1

A. Not in Weichmann's presence.

Q. Did you speak of it to anybody ?

A. Yes, sir ; to Mrs. Surratt.

Q. You saw Booth there 1

A. I saw a person Mrs. Surratt introduced as Booth—a man she called

Booth.

Q. That was on the evening of the 26th ?

A. The same day this letter was dated. It was written in the morning. I

delivered it in the evening.

Q. You saw another man they called Port Tobacco ?

A. They called him Port Tobacco after he left. He was not addressed as

Port Tobacco in his presence.

Q. Where did you see Mrs. Surratt before you took these horses to bring up ?

A. I did not see Mrs. Surratt when I took these horses at Port Tobacco to

bring up. Mrs. Surratt was not there. I saw her at Surrattsville, I think. I

am not positive about if; my impression is that I saw her in the passage.

Q. Now please state to the jury when you saw her in the passage.

A. The day before, which was Saturday, the 25th of March.

Q. And then you saw a woman who John told you was Mrs. Brown ?

A. Yes, sir.

Q. Where did you see her last 1

A. In Port Tobacco.

Q. Who was with her ?

A. John Sin-ratt.

Q. What did John Surratt tell you he was going to do ?
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A. He told me he was either going to put her in safe hands to be taken to

Eichmond, or, if necessary, he would take her to Richmond himself. He sent

this message to his mother : that if he did not cross the river he would be home
the next day by the stage ; that if he did cross the river, he would return as

soon as he could.

Q. Who was the blockade runner you spoke of ?

A. Howell was his name.

Q. Do you know his first name ?

A. I think Augustus.
\

Q. Who told you who he was ?

A. I have known him a long time.

Q. Did Surratt tell you about him ?

A. He may have spoken to me about him. I knew him better than Surratt

did. He had been a resident in that county for a long time.

Q. Was he with Surratt in Port Tobacco ?

A. 0, no, sir; he was arrested the night before we got there.

Q. Who was the signal man you speak of ?

A. Charles Keyworth ; he was a lieutenant in the signal corps of General

Lee's army.

Q. Did you find him ?

A. No ; he was not there. I heard where he was—about eight or ten miles

from Port Tobacco, at a place called Newport.

Q. The last time you saw Surratt he was in Port Tobacco ?

A. Yes, sir; on the 26th of March.

Q. Describe this woman he called Mrs. Brown.
A. She was a rather slim, delicate woman. I think she had black eyes and

dark hair. I do not recollect whether I saw her with her bonnet off. I think

she wore her veil down nearly all the time. I saw her at the table.

Q. She was delicate in size?

A. I think so ; that is my recollection.

Q. What was her age, about ?

A. I should say she was under thirty.

Q. The only way you know of her name being Mrs. Brown was from John
Surratt ]

A. That was all.

By Mr. Bradley :

Q. I understand you to be distinct in your recollection that Dr. Wyvell did
not bring back these horses, and that you did ?

A. I am very distinct in my recollection that he did not bring back the

horses, and that I did.

Q. And you are quite sure that you met Atzerodt with Booth and Weichmann
at Mrs. Surratt's ?

A. Yes, sir ; Port Tobacco. I did not hear him called Atzerodt.

By Mr. Pierrepont :

Q. And you are equally sure of all the other things I have asked you about ?

A. I think I am.

Bennett F. Gwynn—residence Prince George's county, Maryland—sworn
and examined.

By Mr. Bradley :

Q. You live in the neighborhood of Surrattsville ?

A. Within about a mile.

Q. Did you know Mrs. Surratt in her lifetime ?
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A. I did.

Q. Do yon recollect of seeing Mrs. Surratt at Surattsville on tlie 1 Ith and on

the 14th of April, 1865?
A. I recollect seeing her on the 14th.

Q. Was she at your house on the 11th ?

A. She was at my house on the Tuesday preceding the 14th.

Q. "Who was with her ?

A. Mr. Weichmann.
Q. State whether she was there on business or not ?

A. Yes, sir ; she was there relative to the purchase of some land by a man
by the name of Nothey, from her husband in his lifetime. I was a party to the

transaction and the business was settled through me. She held the note of Mr.

Nothey, who had been up there to see her, and wanted her to appoint a time.

Mr. PiERRRPONT. Never mind that.

Q. Did you see Mr. Nothey relative to that business 1

A. Yes, sir.

Q. "Was anything done towards the settlement of that business that day 1

A. No, sir.

Q. You may state whether or not the debt had been long due ?

A. Yes, sir ; it had been due for several years.

Mr. Bradley produced a letter signed George H. Calvert, jr., stating that he

himself could identify the handwriting.

Mr. PiERREPONT said he would stipulate as to the handwriting, but objected

to the introduction of the letter, as having nothing to do with this issue.

Mr. Bradley supposed it was competent to show the business that Mrs.

Surratt went to Surrattsville on on the 11th and 14th of April, and that it was
legitimate business.

The Court said it had already been shown that she had business with Mr.

Nothey when she went there, and that it was unnecessary to go into the details

of it.

Mr. Bradley said he desired to show what the business was, and for that

piu-pose he offered in evidence the letter from Mr. Calvert.

Mr. PiERREPONT said if the counsel would state that the object of introducing

the letter was to disprove anything the government had offered, he would not

object.

Mr. Bradley replied, that was not his object.

The Court decided not to admit the letter in evidence.

Mr. Bradley reserved an exception to the ruling on the part of the defence.

Q. Did you see Mrs. Surratt there on the 14th of April ?

A. Yes, sir.

Q. At what time in the day ?

A. About five or half past five in the afternoon.

Q. Had you been to Marlboro' ?

A. I had been to Marlboro', our county town, to attend court.

Q. State where you saw her at Surrattsville that afternoon, and what she was
doing.

A. "When I was passing, Mr. Jenkins I think it was, called to me, and said

his sister was there and wanted to see me ; I did not know she was there until

he called to me. I drove my buggy to a position in the front part of the house
and got out ; I saw her buggy at the door.

Q. "Was anybody in it ?

A. No, sir ; not at that time. She said to me she had started to come to my
house.

Mr. Pierrepoxt. You need not tell what she said.

Q. "Was Mr. "Weichmann present at that time ?

A. Yes, sir.
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Mr. PiEKREPONT said he liad not called out that conversation in Mr. "Weich-

mann's examination, and objected to its being called out by this witness.

Mr. Bradley said he proposed to give Mrs. Surratt's actions and sayings as

had been done on the side of the prosecution.

(Objection sustained and exception reserved to ruling.)

Q. You say she came out and had some conversation with you. Did you see

her get into the buggy 1

A. Not then.

Q. Did you see her go to the buggy 1

A. 1 did ; I went to the buggy to help her get in, when I called her attten-

tion to the fact that the buggy was not safe.

Q. Was anybody in the buggy then ?

A. No, sir.

Q. You stopped her from getting in 1

A. I did ; I told her it was not safe ; I called her attention to it as being

dangerous.

Q, Then what further did you do ?

A. I saw Mr. Nott crossing from the other side ; he was, I think, the bar-

keeper ; I asked him if he could not get a piece of a rope, saying that Mrs.

Surrat'ts buggy was broken ; that it was not safe to go home in. He said he

would and went off to get a rope. I then called Mr. Weichmann's attention to

it, and explained to him how it could be tied to make it safe. I then said to

Mrs. Surratt that my wife had been very sick ; that I had been away from

home all day, bade her good evening and left.

Q. What part of the buggy was broken ?

A. It is what is called the fifth wheel.

Q. It was you who called her attention to the broken buggy; it was you who
directed Mr. Nott to get the rope, and you who showed Mr. Weichmann how to

tie it up ?

A. I did.

Q. Did you see John M. Lloyd there ?

A. I did not ; I did not go through the public part of the house at all.

Q. You think this was about half-past five o'clock 1

A. I think it was about that time.

Q. You knew Mr. Weichmann ?

A. Yes, sir ; I had a slight acquaintance with him.

Q. Has he ever been at your house ?

A. He was there, I think, on one occasion.

Q. More than once ?

A. Not until he came down with Mrs. Surratt.

Q. He was there once before ]

A. Yes, sir.

Q. In the course of that visit of Mr. Weichmann, did he say anything about
furnishing information to the confederates about the condition of the Union
army, or the confederate prisoners ?

(Question objected to.)

Mr. Bradley said his object was to show the intimate relations with those
parties and to connect him with an active interest in everything that was going
on in relation to Mrs. Surratt's house and the people who visited there, for the

purpose of showing that interest in the witness Weichmann, which would induce
him to testify against others in order to escape himself.

(Objection sustained.)

Cross-examined by Mr. Pieruepont :

Q. You were not in the confederate service, were you ?

A. No, sir.

Q. You have been called Captain Gwynn ; what were you captain of ?
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A. I was commissioned by Governor Hicks as a captain of a volunteer com-

pany of cavalry.

Q. When were you commissioned ?

A. I really do not know whether it was in 1S59 or 1S60. In 1860, I think.

Q. Where did you see Mrs. Surratt the day of the murder 1

A. At Surrattsville.

Q, Did you see her anywhere else that day 1

A. No, sir.

Q. Did you see any guns there that day 1

A. I did not.

Q. Did you see a field-glass there that day ?

A. I did not.

Q. Were any guns secreted between the rafters in that house while you were
there, to your knowledge ?

(Question objected to by Mr. Bradley and objection sustained.)

Q. Did you have anything to do with the escape of Booth on the night of the

murder.

A. I did not, indeed.

Q. Had you anything to do with any plan to interrupt Mr. Lincoln when
coming from Annapolis ?

A. No, sir.

Q. You had nothing to do with any such plan ?

Mr. Bradley. Mr. Lincoln coming from Annapolis to Washington, when ?

Mr. PiERREPONT. Any time.

A. No, sir.

Q. Which side did you take in the war ?

A. I did not take either side particularly ; I had a substitute here in the Union
army.

Q. Which side did you sympathize with during the war ?

A. I sometimes sympathized with the southern people who were oppressed,

and sometimes with the other side. Anything that was not right I was
opposed to.

Q, You state that you bade Mrs. Surratt good-night after you had told Mr.
Weichman how to mend the buggy ; did you stay to see it mended ?

A. No, sir.

By Mr. Bradley :

Q. You have been asked whether you assisted Booth to escape, and various

other questions affecting your character as a citizen ; I wish to ask you if you
were a secessionist or took any part in secession, or against the United States ?

A. I did not.

By Mr. Pierrepont :

Q. In what you stated about your sympathies you understood my question ?

A. Yes, sir.

By Mr. Bradley :

Q. Do I understand your answer to that question to be that you sometimes

sympathized with the North and sometimes with the South in their distress ?

A. Yes, sir.

Q. Had you anything to do in aid of blockade-running against the laws of

the United States ?

A. I had not.

Q. Yoii did not assist in it ]

A. I did not.

Q. Have you ever heard your character or position questioned by anybody ?

(Question objected to by Mr. Pierrepont and objection sustained.)
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Q. "Were you in the liabit of coming to Wasliingtou almost daily during that

period]

A. I came frequently.

Q. Did you ever see any pickets at the blacksmith shop, three miles beyond

Good Hope ]

A. I did not ; I never saw them beyond the District line.

By Mr. Pierrepont :

Q. Do you say there were none there ?

A. I say I never saw any there.

Q. Do you say the government placed none there ?

A. I do not know.

By a Juror :

Q. Was any one sitting in the buggy at the time you called Mrs. Surratt's

attention to the fact that it was not safe.

A. No one.

By the Court :

Q, Where was Mr. Weichmann when you called Mrs. Surratt's attention

to it ?

A. Mr. Weichmann was standing by her side.

Q. How far from the buggy ?

A. I suppose, two or three feet.

J. Z. Jenkins sworn and examined.

By Mr. Bradley :

Q. Did you meet your sister, Mrs. Surratt, at Surrattsville the day before the

assassination of the President ?

A. Yes, sir ; I was there.

Q. State for what purpose you were there with her.

A. I was there when she and Mr. Weichmann came. She showed me a letter

she had received from Mr. Calvert. i

Q. Was Mr. Nothey there 1 i
A. No, sir.

Q. State whether Mr. Nothey was expected there, and whether she waited

for him. _
A. That I do not know. I|

Q. What was the nature of her business there ?

A. Her business was with Mr. Nothey. She wrote a letter, or got Mr.
Weichmann to write one for her, for Captain Gwynn to show to Mr. Nothey ; she

likewise had two judgments which Mr. Calvert had obtained against her husband,
the late John H. Surratt. I made the interest on these judgments out for her.

|

Q. Did you make any calculation of interest on the Nothey debt ?
;

A, I disremember whether I did or not, so far as that was concerned.

Q. Did she leave before you did, or did you leave first ?

A. She left before I did.

Q. Did you know anything about the breaking of the spring of that buggy 1

A. I did not.

Q. At that time were you in the habit of coming to town frequently ?

A. Not very frequently.

Cross-examined by Mr. Pierrepont:

Q. Mr. Weichmann wrote the letter to Mr. Nothey, did he ?

A. I think he did.

Q. Please tell the jury where Mr. Nothey lived.
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A. He lived three or four miles from Surrattsville, in tlie direction of Piscat-

away.
The court at this point took a recess for half an hour.

AFTERNOON SESSION.

Bernard J. Early s-n-orn and examined.

By Mr. Bradley :

Q. State if you knew Mr. Michael O'Laughliu, who was tried by the military

commission at the arsenal.

A. Yes, sir.

Q. State whether you saw him on the morning of Friday, the day on which
the President was murdered.

A. Yes, sir,

Q. State where he was that morning from seven o'clock, until ten or eleven.

A. After seven o'clock that morning I first saw him at the Metropolitan

Hotel.

Q. Did you see him as early as seven, or afterwards ?

A. After seven, I should judge, for we had left orders the previous evening

to have us waked at seven o'clock.

Q. You were called, and what then happened 1

A. We were called at 7 o'clock, but we didn't get up immediately, but about

a quarter of an hour afterwards, and came out of the room.

Q. Fully dressed ?

A. Yes, sir ; with the exception of our hair, which had not been combed. I

then looked through the key-hole into O'Laughliu's room, which was immedi-

tely adjoining ours, and saw him laying on the bed, still asleep ; I rapped at the

door, and told him to get up, and meet us down stairs. Mr. Slurphy, Mr. Hen-
derson, and myself then went down stairs into the saloon and had a drink.

We went from there to the shaving saloon, and were sitting in there when Mr.

O'Laughliu came down stairs. We asked him to take a drink, but he said he

would wait until after he got shaved.

Q. So that you all four got shaved that morning ?

A. Yes, sir.

Q. Where was this ?

A. At the Metropolitan Hotel.

Q. After you had all got shaved which way did you go 1

A. We then went up to a restaurant kept by a man named Welcker, over

Wall & Stephens's clothing store. We ordered breakfast, and had to wait until

it was prepared for us.

Q. Did you take your breakfast there or not ?

A. We did.

Q. After breakfast where did you go 1

A. After breakfast we came down Pennsylvania avenue. Mr. Murphy, one

of the party, stopped in at the Metropolitan Hotel to see a friend of his, and
was to rejoin us at the National. The rest of us contimied on to the National

Hotel. When we reached there Mr. O'Laughliu went to the desk and inquired

for a friend of his, and then Avent up stairs to see him. He told us to wait

there for him. Mr. Henderson and I then walked back to the rear of the hotel.

Q. You were gone how long ]

A. I should think fifteen minutes. When we came back we did not see him
there. We waited there awhile, in the mean time having some cards written by
the card writer in the hotel, and then went on to the reading room, and remained
there some ten or fifteen minutes, when, O'Laughliu not making his appear-

ance, Mr. Henderson and myself sent up our cards to the room where he had
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gone, requesting that be should come down. The waiter returned immediately,

and said he was not there ; that there was nobody iu the room. The three of

us, Mr. Murphy having rejoined us, went down to Ruliman's, on Pennsyl-

vania avenue, between Third and Four-and-a-half streets, where we saw him
standing in the bar-room.

Q. How was O'Laughlin dressed that morning ?

A. He had on a black slouch hat, a black cloth frock coat, and pantaloons

and vest of very conspicuous plaid—purple and green.

No cross-examination.

Edward A. Murphy sworn and examined.

By Mr. Bradley :

Q. Where do you reside ?

A. In Washington at present.

Q. In what business are you engaged ?

A. The plumbing business.

Q. Did you know Michael O'Laughlin, who was one of the conspirators tried

before the military commission ]

A. Yes, sir.

Q. Did you see him on the 14th of April, the day on which the President

was murdered ?

A. Yes, sir.

Q. State where you saw him, and what you knew about him that morning 1

A. We had engaged a room the night before at the Metropolitan, and I had
ordered the waiter to wake us up at seven o'clock in the mornmg. About seven

he woke us. We did not get up immediately, but laid there some little time.

When we did get up I went and rapped at O'Laughlin's door and requested him
to get up. He says, ' Very well, I will get up."

Q. Where was this 1 ]

A. At the Metropolitan Hotel. We did not wait for him to dress, but went
from there to the barber shop and got shaved.

Q. Where was the shop ?

A. In the Metropolitan Hotel.

Q. It leads off from the main entrance 1

A. Yes, sir. After getting shaved we took a drink. Then O'Laughlin came
down. We asked him to take a drink. He said. No, he had not been shaved
yet. We waited for him to get shaved, and then he afterwards took a drink.

Q. You all four got shaved there ?

A. Yes, sir.

Q. And you each took your drink there 1

A. Yes, sir.

Q. Where did you go next ?

A. We went from there to Welcker's, on the avenue, above Ninth street.

Q. What happened there ?

A. We there ordered breakfast.

Q. Did you have to wait for it to be prepared ?

A Yes, sir.

Q. And you remained there until when ?

A. I should judge until between nine and ten o'clock.

Q. From there where did you go ?

A. From there down towards the National Hotel, where I stopped for a awhile.
I had made arrangements to meet the other parties at the National Hotel. I
stopped at the Metropolitan Hotel ten minutes, I suppose, and went from there
into the National. I there saw Early and Henderson.

Q. Was O'Laughlin with them ?
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A. No, sir.

Q. How long did you stay there ?

A. From the time I left them until the time we started away from the National

Hotel, and met O'Laughlin at Rulman's, it must have been, I suppose, half an

hour.

Q. Then you found him at Rulman's ?

A. Yes, sir.

Q. Where is that 1

A. On the avenue near Four-and-a-half street.

Q. Describe to the jury how O'Laughlin was dressed that morning.

A. That morning O'Laughlin was dressed in a black cloth frock-coat, I

think. He wore a black hat. The pants and vest, I am positive, were of large

Scotch plaid.

William Failing sworn and examined.

By Mr. Bradley :

Q. Where do you reside ?

A. In Canandaigua.

Q. Where did you live in April, 1865 ?

A. In Canandaigua.

Q. AVhat business were you engaged in ?

A. The hotel business.

Q. What hotel did you keep ?

A. The " Webster House."

Q. Look at the book before you and tell me if that is the register of the

Webster House at that time.

A. (After examining the book :) Yes, sir ; it is.

Q. Who was your clerk at that time 1

A. A young man by the name of Pratt.

Q. Look down upon that page dated the 15th of April, and state whether
you find the name of John Harrison.

A. Yes, sir ; there is such a name there.

Q. Where from 1

A. He is put down as from New York.

Q. Are there any names after it on that day ?

A. Yes, sir.

Q. Would that shoAv at about what time John Harrison arrived and was re-

gistered ?

(Objected to by Mi-. Pierrepont

)

Q. Would the names of the parties as they arrived be entered in the regular

order ?

A. Yes, sir.

Q. Now can you state, from looking at that register, whether that party ar-

rived late or early ?

(Mr. Pierrepont objected. The witness could not state whether he arrived

at all, so far he had now got. If he would state that this party ever did arrive

there and enter his name he would withdraw all objection. Until then he would
insist upon his objection.)

Q. Were you at home that evening ?

A. I am not positive whether I was there in the fore part of the evening or

not. I had been to Rochester, and I may not have returned until late in the

evening.

Q. At that period what were the hours of arrival of the different trains at

Canandaigua ; take the train from Elmira, what time did it arrive there ?

A. I think at that time from about eight to nine o'clock, or somewhere along

49



762 TRIAL OF JOHN H. SUERATT.

tliere. It may have been ten o'clock. I remember distinctly that it was wbat
we call the last train in the evening.

Q. Were there any entries registered after that of John Harrison ]

A. There are one or two here, I think.

Q. At the bottom of the page. In whose handwriting is that name 1

A. In the handwriting of a young man that I paid off that evening, and who
then quit. He wrote his name here himself.

Q. He was your clei k 1

A. Yes, sir.

Q. You paid him off that Saturday evening and he quit 1

A. I think it was that evening, but I am not certain.

Mr. Bradley. I now propose to offer this in evidence. I have proved by
Miss Jenkins the handwriting to be that of John H. Surratt.

Mr. PiBRREPONT. Now I will ask him some questions.

Q. Where were you on the 14th, the day of the assassination ?

A. I do not know, but I think probably at home.

Q. Where were you on the 15th, the day following the assassination 1

A. I think 1 was at home.

Q. What day were you at Rochester ?

A. 1 do not think I was at Rochester until the following Monday, the 17th,

I think.

Q . You have seen this book before, have you not 1

A. Yes, sir.

Q. Do you know where this book has been for the last three months 1

A. Yes, sir.

Q. Where?
A. When I sold out to Mr. Chamberlin I sold the book to him, and it re-

mained in his hands until a short time ago.

Q. How long ago ?

A. I should think since this trial commenced, some two or three weeks ago.

Q, Do you know what was done with it then ?

A. I believe it was taken back to Mr. Chamberlin, and when I came down
here I brought the book with me.

Q. Was it brought aAvay from there 1

A. Yes, sir.

Q. Where was it brought to ?

A. I brought it here and left it.

Q. With whom did you leave it 1

A. I left it at the office of Mr. Bradley.

Q. How long ago was that ?

A. Some ten or twelve days ago.

Q. From that time till now had you seen it ?

A. No, sir.

Q. By whom were these names at the bottom written ?

A. By Selin Pratt, who was a clerk in my office.

Q. He wrote down these names here: "S.Pratt," "S. B. Bratt," "S. B.
Bratt V

A. All of those. The lower name I am pretty sure is his.

Q. What book is this ? (Holding up a small book containing a list of various
names.)

A. That is a book which we used as a sort of night or check book.

Q. What did it mean ?

A. It meant this : If a gentleman came and entered his name on the register
such a day in the week and called for a room, we would set off a room to him,
put his name on this book, and charge him with what he had.

Q. Won't you take this book and tell us whether this name of John Harrison
w as charged to any room ?
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A. I find a good many names here.

Mr. Bradley. Some of these leaves are evidently gone.

Q. Do you find that name, or that anybody who represented that name, was

at your house ?

A. (After a careful examination.) No, sir; I do not find anything in the

shape of that name.

Q. Won't you tell the jury what you did with those books after you left

there ?

A. This one (the small one) I packed up with a lot of other books—^the help

book and several others. This register I sold to Mr. Chamberlin when I left,

and he took and used up the balance of it.

Q. And you kept the small one ?

A. I kept all the old books that were in the oflfice.

Q. Won't you state what you did with that book ?

A. I packed this with the others up in a box or trunk and carried them all

home.

Q. Where did you put them ?

A. Away with a lot of other stuff that I considered useless, in my wood-shed
chamber.

Q. Did anybody come there to examine itr to your knowledge ?

A. I did not see it examined.

Q. Do you know anything about the other book being examined, and where
that other book was put 1

A. Mr. Chamberlin took possession of this book (the register) when I sold

out to him, on the 22d day of April, 1865.

Q. You had nothing to do with that afterwards 1

A. No, sir.

Q. You yourself did not see it afterwards ?

A. No, sir.

Q. You did not see that name written there ?

A. No, sir ; not to my recollection. I do not think I did.

Q. You have no recollection as to who wrote it, or when it was written 1

A. No, sir.

Q. Have you any recollection whatever about it 1

A. I have not.

Q. None, whatever 1

A. I was away about that time. The clerk did the business then, and I could

not tell anything about it.

Mr. PiERREPONT stated that he objected to its being offered in evidence.

Mr. Bradley desired him to state the ground of his objection.

Mr. PiERREPONT replied that the ground was very obvious.

Mr. Bradley said he had proved the handwriting, and he now desired to

have the ground of the objection stated, for he could not conceive what it could

be.

Mr. PiERREPONT said this was not a letter sent to, or received by, anybody

;

but it was a name, of which there were a great many there. As to who wrote
it, or when it was written, there was no evidence.

Mr. Bradley remarked that there was evidence of the handwriting.

Mr. PiERREPONT said there was no evidence as to when it was put there.

According to the theory of the defence it was put there more than two years
ago, and yet nobody was produced to show that it was ever put there, or that

the man they claim to have put it there was ever in the house. The fact that

such a name was upon the book which was taken away from the place and
brought here to Washington, was not evidence of the fact that it was put there

at that time, and never was evidence in any court.

Mr. Bradley desired to have Mr. Chamberlin called and sworn.
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Mr. Frank 0. Chamberlin was then sworn and examined, as follows :

By Mr. Bradley :

Q. Where do you reside ?

A. In Canandaigua.

Q. What is your business 1

A. Hotel keeping. I am keeping the Webster House.

Q. Did you purchase out Mr. Failing ]

A. Yes, sir.

Q. Did you at the same time purchase the register ?

A. Yes, sir.

Q. I will call your attention to the entry of John Harrison under the date of

April 15th. State, if you please, when your attention was first called to that,

and by whom ?

A. I think since this trial commenced ; before that time my attention was
called to it by Mr. Bradley, jr.

Q. Where?
A. At the Webster House, Canandaigua.

Q. And the entry was then the same as it is now ?

A. Yes, sir ; I should think that it was.

Q. Were those names written at the bottom as they are now ? Do you see

any alteration at all in them ?

A. I do not.

Q. To whom did you deliver the register ?

A, I do not know whether it was to Mr. Failing, or to Mr. Bradley, or Mr.

Kirby ; I cannot recollect. I think I gave it to Mr. Failing the day he came

to Washington.

Q. And until you gave it to Mr. Failing to bring here it had been in your

possession ?

A. I think it had.

Cross-examined by Mr. Pierrepont :

Q. When did you take possession of the hotel and that book 1

A. I think it was April 17.

Q. What year ?

A. 1865.

Q. When you took possession of that book was there any such name as

John Harrison in it—that name to which your attention has been called ?

A. I could not tell.

Q. What did you do with the houk 1

A. It laid on the counter there until it was used up.

Q. Then what did you do with it 1

A. I think it lay on the desk in the office.

Q. For how long 1

A. Until it was brought here.

Q. Then it lay on the desk there for two years and more, did it not ?

A. Yes, sir ; it lay there until the last date in it—the 31st of December, 1865.

Q. Then it was used up to that time, was it not 1

A. Yes, sir.

Q. Then it continued, until after it was used up, to lay on the desk ?

A. Yes, sir.

Q. How long 1

A. It continued to lay on the shelf under the desk in the office.

Q. How long did it continue there ?

A. Until it came here.

Q. It was open to everybody, and anybody could have got hold of it 1

A. Yes, sir.
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Q. Anybody could have written in it, could they ?

A. Yes, sir.

Q. You do not know, then, whether that name was written there for two

years ?

A. No, sir.

Q. Look along on any leaf of that register and tell us whether or not there

are vacant lines there on which could have been written half a dozen names 1

A. (After examination :) Yes, sir.

Q. You have told us where the book lay and when it was put there, and that

you did not know that that name was on it. After it was put in that place,

where you say it was open to everybody, will you tell the court and jury

whether it might not have been taken away and been gone for months ?

(Objected to by Mr. Bradley. Question withdrawn.)

Q. I will ask you whether there were months that you did not see it and

know whether it was gone or not 1

A. It lay where it could be seen every day, but it might not have been

noticed ; it was not in use.

Q. If it had been gone for months would you have noticed it ?

A. I might and might not ; I had no use for it.

Q. It was iu a public place, under the desk, and your attention was not

called to it ?

A. No, sir. There were envelope boxes and another register there with it.

Q. Will you tell us when anybody first came to ask you about that register ]

A. Mr. Bradley was the first man.

Q. When was that ?

A. I cannot tell here ; I could at the hotel, as I have a memorandum of it.

It was a short time before the trial commenced.

Q. In what month 1

A. Last month—June, I think.

Q. Do you think it was the early part ?

A. I should think so. (After a pause.) My recollection now is that it was

the 23d of May.
Q. Will you tell us what the man said to you who came there to get the

register ?

A. I cannot recollect all he said.

Q. Tell all you can recollect.

Witness. Which man do you mean?
Mr. PiERREPONT. Whoever it was that came to get the register.

Witness. Mr. Bradley, jr., it was.

Mr. PiERREPONT. Well, tell us all he said.

A. He subpoenaed me.

Q. Did he say anything to you about ever having examined that book before ?

A. He said he had been there twice unbeknown to me.

Q. Did he tell you when he had been there twice unbeknown to you, and ex-

amined that book ?

A. No, sir.

Mr. Bradley, Sr. Mr. Clerk, will you now swear my sou ?

Joseph H. Brapley, Jr., sworn and examined.

By Mr. Bradley, Sr.

:

Q. Will you state when you first visited Canandaigna, and examined that

register ?

A. From information which I received from the prisoner, who was confined

in jail, I proceeded to Canandaigua, going from the city of New York, and ar-

rived there on Saturday, the 16th day of March, 1867. I proceeded to the

Webster House direct. I am not quite sure whether it was the 15th day of
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March, or a day earlier or later, but at all events, I arrived there, and proceeded

to register my name. In looking around the office, I found under a desk there

this register, which I took the liberty of opening, and turned at once to the date

of the 15th of April, to look for the name of John Harrison, and found the

identical name there registered.

Q. Was the book in tlie same condition then as now 1

A. In precisely the same condition. I made inquiries in regard to it of the

clerk in the office. He was not the same one who was there in 1865, that one

having, as I was informed, gone to open a public house for himself. Without
stating anything as to the object of my visit, I staid at the hotel as long as it

suited me, and then proceeded to another point in pursuit of this investigation.

In the month of May, on a second trip in search of information on this subject,

I returned to Canandaigua in anticipation of the trial which was fixed for the

20th of that month. I arrived there the night of Wednesday, the 22d, or

Thursday, the 23d. I again looked at the book, which was ju&t where I had
left it, and found it in the same condition. I made my errand known to the

clerk of the hotel, and ascertained that Mr. Chambei'lin was out of town, having

gone to a house-warming of a friend of his, who had opened a hotel at the

head of the lake. He returned the next day. I then had a private interview

with him, and stated to him the object of my visit. He sent and had the

book brought up into the room where we were. I then directed his attention to

this entry, and afterwards served the process of subpoaua upon him to attend

with that book at this court. That is all I know upon the subject, except that

I know the entries are precisely the same now as they were then in March last,

when I first saw it. I got all my information from the prisoner.

Mr. Bradley, sr. Mr. Clerk, will you now please swear me?
Mr. PiERREPOi\T said if it was in it then, it could not have been altered since.

What possible use, therefore, could there be in swearing Mr. Bradley, as he sup-

posed he proposed to be sworn on this point.

Mr. Merrick insisted on Mr. Bradley being sworn.

Mr. Pierrepont remarked that if the gentlemen insisted upon it, they could

not help it.

Mr. Joseph H. Bradley, sr , was then sworn and examined.
The witness said : Mr. Failing delivered that book to me some three weeks

ago. It has never been out of my possession until to-day. It is in precisely

the same condition now that it was then.

Mr. Bradley, after retirng from the witness stand, inquired if the Court had
any difficulty about coming to a conclusion.

Judge Fisher remarked that he had.

Mr. Bradley begged to call the attention of the Court to the evidence in the

case. The government had taken the trouble to prove that certainly from the

18th of April, 1865, to this day the prisoner could not have been in Canan-
daigua, and the defense had proved the entry in that book to be in the hand-
writing of the prisoner. Could he have made it after the 18th—up to this day?

Mr. Pierrepont said that he could have made it in the jail here without the
least difficulty, from the evidence already given in the case. The witness Cham-
berlin had stated it might have been away two months and he not have known
it. There was no difficulty whatever about it. They were not suggesting now
nor had they suggested that the counsel for the defence had anything to do with
any such thing, and therefore the great efi'ort to repel an intimation of this kind
seemed to be quite uncalled for.

The Court thought that when a record of the description of this book was
offered in evidence there ought to be some evidence accompanying it, showing
the fact that some party came there and made an entry at the time this is pure
ported to have been made. Two years and some months had elapsed since that

time this entry purports to have been made, and they did not know where the

J
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prisoner waa all that time. It was possible, though he did not wish to be under-

stond as intimating any opinion on the subject, that the entry might have been

made after the loth of April and before the 17th of September, the day when he is

said to have sailed from Canada for Europe. That wa.s the question that pre-

sented itself to his mind.

Mr. Bradley reminded the com-t of the evidence given by the government,

that while in Canada, up to the time he sailed, he was kept in concealment.

The Court said that might have been so and yet behave been in this country.

He was under a great misapprehension if there was any evidence to show a

negative of the fact that he never was in the United States after the l-5th of

April.

Mr. Bradley said that having proved the handwriting, he thought the weight

of the evidence was a matter for the jury. He offered it as tending to show
that the entry was made by the prisoner in Cauandaigua on the date mentioned

in the book.

The Court here examined the book, and Mr. Bradley called attention to the

fact that several entries had been torn from the check or night book, and that it

had been packed away until it was placed in the hands of the government.

Mr. Merrick argued that the prisoner could not have written the entry after,

the 18th of April, as Surrattwas out of the country, and remarked that it could

not have been done since his ai'rival on board the ship in February last, for the

prisoner had been confined in jail, and prohibited from intercourse with the out-

side world. He was debarred by the warden from the use of pen and ink, and
the Court had ordered that no one should visit him.

Judge Fisher. I never issued an order of the kind, for I never thought it

necessary to do so. I have always thought a prisoner's friends had a right to

visit him while in confinement.

Mr. Merrick stated that the prisoner's counsel had rerjuested the court to

give orders admitting parties to visit the prisoner, because there were certain

members of Congress prowling around the jail desirous to see the prisoner for

bad purposes, and the counsel did not wish them or other persons who desired

to see him for bad purposes to go there.

The Court said that something might have been said on the subject, but he

was sure that he had given no such order, nor said anything that could be so

construed.

Mr. Merrick went on to argue that on principles of common sense the book
should be admitted. It was as much entitled to admission as was the pocket-

handkerchief offered by the prosecution, with Surratt's name on it.

Mr. PiERREPONT said this was the first time he had ever heard a person, who
claimed to be educated as a lawyer, get up in' a court of justice and seriously

argue that a man could make evidence for himself, and then bring it in for the

purpose of securing his acquittal ; that it was the same thing when a man
undertook to bring in his own writing, his own acts, as when the government

undertook to bring in such against him. Anybody who had the slightest par-

ticle of common sense in his head knew perfectly well tiiat if that entry coald

be introduced in evidence, as in the prisoner's handwriting, every word that it

should say could be introduced. Suppose, then, there stood on that register

such an entry as this: "John Harrison Surratt, Washington city. Wilkes
Booth murdered the President. I thank God I never had anything to do with

it, and never heard of it." Such would have to be admitted if the name could

be. See what the effect would be. If such were allowed, any murderer, any
assassin, could acquit him?elf. Test the case. This murder occurred on the

14th of April, 1865, and, from the testimony in the casL', the prisoner at the

bar had never left this country until the 17th of September, ISe.'S. From April

to September, five months after the murder, did he remain in tliis country in his

various disguises. He knew that his mother had been tried ; he knew that his

co-conspirators had been tried j and he knew, as the proof is, that some of them
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had been executed ; and lie lay on the border, within twelve hours' ride of Ca-
nandaigua, this whole five months, while these things were going on, and he
shrinking from the investigation. Why should not he be preparing to defend

himself'/ Why should not he come down in his disguises and make this entry

there for the purpose of raising the presumption, if he should be seized and
brought to trial, that he was there at the time now claimed ? As the court

would see, on looking at the register, that there were five or six blank lines on
each page, and from the easy access which was had to the book, he could very
easily, in his disguise, have gone and made this entry there. He had ample
opportunity to do it. If he was not an idiot he Avould be fixing up such testi-

mony as would help him in his defence when he should be tried, which he an-

ticipated would finally come.

Judge Fisher said that it was past the usual time for adjournment, and he
would hold the point over till the next sitting. He ordered that the court now
take a recess until Monday morning at 10 o'clock.

Monday, July 15, 1867.

The court was opened at 10 o'clock.

• The Court proceeded to deliver his opinion on the question of the admissi-

bility of the Webster House register, offered for the purpose of showing the

prisoner to have been in Canandaigua on the 15th of April, 1865. It is as

follows :

The register of tbe Webster House, Canandaigua, offered in evidence when
we took a recess on Saturday, cannot be allowed to go to the jury at present.

It was proved by the proprietor of the house, who kept it on the 15th April,

1865, to have been the register used by him and turned over by him on Mon-
day, April 17, 1865, to his successor, who swears that he kept the same book
lying open on his counter until all the blank leaves were filled up, and then
placed it under the counter, where it could have been, without his knowledge,
used for any purpose, whether honest or fraudulent. This is just precisely one
of the cases which tlie ancient and well-established rule of evidence, that a
prisoner shall not be allowed to manufacture evidence for himself, was intended
to meet. It is said th^it the name "John Harrison," standing on that register

for the 15th April, 1865, having been sworn to by Miss Jenkins as the hand-
writing of Surratt, it ought to be admitted as evidence tending to prove that he
was present at Canandaigua at that date. But, as I have just said, it is evidence
made by himself, and, although it might be put in evidence against him if in his

handwriting, yet it cannot be used as evidence in his favor, just as any diary
which he may have kept in his handwriting might be produced against him, but
could not be produced in evidence in his behalf.

Besides, the fact, if established beyond all peradveuture, that the name "John
Harrison " is in the prisoner's handwriting, does not even tend to show that he
was in Canandaigua on the 15th April, 1865. The name could as well have
been written by him in Canada, or Rome, or Egypt, as in Canandaigua. The
book has been at the mercy of anybody for more than two years. It could
have gone to Canada and back a hundred times ; or the prisoner, during his stay
there in Canada, could have gone to the book just as often. The entries below
the name of "John Harrison," as well as that entry itself, may as well have
been made at any other time as on the 15th April, 1865. It is to guard against
just such contingencies as this that the rigid rule of evidence to which I have
alluded was established.

If the defence had proved by any credible witness that the entry of the name
of "John Harrison" bad been made at the hotel in the regular course of busi-
ness, on the 15th of April, by a person passing under that name, the book might
go in evidence as a memorandum of a fact made at the time of its occurrence,
and thus proof that the entry was in Surratt's hand would tend to show he waa
there at that time. It is only as a memorandum, so made, that it is allowed to
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^poakat all, and it cannot take the character of such memorandum until it he shown

that it was so made at the time and place of which it is desired to speak.

Let the principle be once established that such evidence as this register as it

now stands is admissible, and the proof of an alihl will be the easiest thii)g made
that could possibly be conceived of. A crime may be committed here, the guilty

party may escape to Canada, registering himself in an assumed name wherever

he may stop, and will only have to travel back again, write his true name at or

near the bottom of ihe appropriate page of the hotel register wherever he stops

on his return, with one or two friends to write their names under his, and the

defence of the alihi is complete.

Mr. Bradley stated that he was in a condition to show, by evidence, that

Surratt was not in the United States between the ISth of April, 1865, and Sep-

tember of that year ; that he remained in Canada; and it could be shown that

he was in the charge (A friends there all the time, and never left there until he

went out of the country. He proposed to offer that evidence. Witnesses were

on their way who would state those fjicts
;
persons of the highest respectability.

He reserved an exception to the ruling of the court.

"William Failing—examination resumed.

By Mr. Bradley :

Q. AVhat was the ordinary railroad route from Elmu-a going to Albany, and
thence to Canada—would it have come through Cauandaigua, or not ?

A. Yes, sir ; most generally it would.

Q. That would be the ordinary route ?

A. Yes, sir. There are other routes from Elmira.

Q. Looking at that entry in the register, can you state at or about what time

of day the parties reached Cauandaigua—I mean Harrison, and the other two
parties whose names follow on the I'egister %

Mr. PiERREPONT objected. If the question was made general, and the wit-

ness asked what time parties would naturally arrive, he would raise no objection.

Mr Bradley. I will then ask the witness this question :

Q. Looking at the entries in that book, and from them, taking the regular

course of business, at what time would parties arriving from Elmira reach Cau-

andaigua ?

Objected to by Mr. Pierrepont, on the ground that the " book" had nothing

to do with it.

The CiJURT said it seemed to him that the proper question would be : "What
time would parties coming from Elmira to Cauandaigua, and stopping there,

arrive according to the regular course of travel and business V The book he

did not consider at a'l in evidence.

Mr. Bradley inquired if the court overruled the question he had put.

The CoiTRT said he did. That he thought the question he had suggested

was the proper one.

Mr. Bradley reserved an exception; and then requested the reporter to read

to the witness the question framed by the court. This being done

—

TLe Witness said : There were different trains. One train arrived in the

forenoon, between 10 and 11 o'clock, and another, I think, but I am not positive

about that, arrived in the evening, between 9 and 10 o'clock.

Q. What is the direct route from Cauandaigua going to Montreal from New
York ?

A. There are two or three different routes. One is called a direct route, go-

ing from Canandaigua to Rochester, from llochester across to Coburg, and so

on down the Great Western railway.

Q. Going by way of Albany, how ?

A. You want to go through Syracuse, Canandaigua, and Auburn.
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Q. On the 16tli of April, 1865— Sunday—what time, going by way of Fyra
cuse, did the train leave Oanandaigua for New York 1

A. I do not think there were any trains on Sunday going east, on the New
York Central.

Q. The train, then, would leave either Sunday night, or Monday morning ?

A. Yes, sir.

Q. What time at night on Saturday night—two years ago—do you remem-
ber?

A. I think the last train went between 7 and 8 o'clock.

Q. A party arriving at Oanandaigua between 8 and 9 o'clock, would then

have to lay over until Monday morning 1

A. Those that were going east, iintil Sunday night, or Monday morning.

Q. That register, I understand you to say, you turned over to Mr. Oham-
berlin, when he purchased vou out. How long was that after the 15th of

April ?

A. I think we had made an arrangement before the 15th of April, but I de-

livered possession on the 22d of April.

Q. Up to that time, was that book in your possession ?

A. It was. It is a book that I used.

Q,. Turning to this book that you call your night book, state to the court

and jury what dates are left out from it ? what is the last date before the leaves

are missing f

A. 12th of April, 18G5.

Q. What is the first one on the leaf remaining ?

A. The 20th.

Q How can you account for the loss of the pages containing the inter-

mediate dates?

A. As this book was so near full, Mr. Ohamberlin thought it was not neces-

sary to leave it with him, and so this, among other things that I thought would
be of no use to him, I just packed up, and put away in a woodshed chamber of

a house which I had bouglit in the village of Oanandaigua. It was quite a

large chamber, and the children used to use it as a playhouse. They used to

get out the books, keep school there, play soldiers, and everything of that

sort. That is the only way I can account for these dates being gone. I think

it was all right when I put it thei'e.

Q. When did you first refer to that book again ?

A. I do not know that I ever had that book in my hand after I put it there,

or ever saw it, until I was notified about coming down here, some two or three

weeks ago. In looking among the old books, this was found.

Q. Did you find it, or some one else ?

A. My son and his wife lit a lamp and went up in the dark chamber after we
moved where we now live, and found it in a basket or box among other books.

Q. Did he bring it to you ?

A. Yes, sir.

Q. State whether when you examined it at that time you noticed that that

leaf was missing or not?

A. I did not until he spoke about it. I told him he had better go back and
look among the other papers and books ; that it was there somewhere. He
went back again and looked and said he could not find anything of it.

Q. Would that book, if it were perfect, show who staid at. your house on Sat-

urday night, the 15th of April ?

A. Yes, sir. We kept it for that purpose.

Q. It is in the same condition now as when you first found it, or when your
son brought it to you ?

A. Yes, sir.
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Cross-examined by Mr. Pierrepont :

Q. If a person came to Canandaigua on the 1 5th, which was Saturday, as we
all agree, he could not get away from there by railroad until the next Sunday
night, could he ?

A. I think it goes on Sunday night.

Q. At what hour ?

A. I think between 7 and 8 o'clock.

Q. And that would be the first opportunity he would have to go, would it not ?

A. Yes, sir ; I think it would be, either east or west.

Q. From Canandaigua to Canada, you say there were three roads ?

A. Yes, sir.

Q. Did a lady die in your house ou the loth of April, 1865 ?

A. Not to my recollection.

Q Mrs. Wood ?

A. I do not recollect.

Q. Did you know the deputy provost marshal ?

A. I knew most of the officers there by sight.

Q Did the deputy provost marshal board with you ?

A. I think he did.

Q. Did the deputy's wife die there?

A. Not to my recollection.

Q. Did the wife of either the provost marshal or his deputy die there on the

loth of April, 1865?
A. Not that I recollect.

Q. Do you recollect of any woman dying there?

A. A Mrs. Bull died there while I kept the house.

Q. I mean in April, 1865.

A. No, sir ; not anybody.

Q. I speak now of Saturday, the 15th of April. Were you t'lere at the time ?

A. I think I was ; but I am not sure. I was there in the evening.

Q. When did this lady to whom you have alluded, die at your house ?

A. Six months previous to that.

Q. You have the night book, as it is called, there have you not ?

A. Yes, sir.

Q. Did not that night book show who staid at your house ?

A. That is what we kept it for.

Q. And it would show it if the leaves were here, wouldn't it?

A. Yes, sir.

J. N. DuBARRY sworn aud examined.

By Mr. Bradley :

Q. State where you reside.

A. Hai'risburg, Pennsylvania.

Q. State whether you have any connection with any railroad, and for how
long you have had it ?

A I am general superintendent of the Northern Central railroad, and have
been for five years and a half.

Q. On the loth of April, 1865, where were you ?

A. At Harrisburg, Pennsylvania.

Q. Can 3'ou state from memory—if not, please refer to any record you may
have—whether the cars came through from Baltimore to Harrisburg ou the loth
of April, 1865 ?

A. I would not like to testify from memory.
Q. Well, sir, refer to any memorandum you may have ?
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A. (Looking at a book before him:) The mail train of the 15th did not leave

Baltimore.

Q. Any other train, and when ?

A. I notice by the records that there was a train called a fast accommodation
train that left at 6.20 in the evening and went to the Relay House at 7 o'clock.

Q. Explain; what Relay House ?

A. The Relay House of the Northern Central road, is where connection is

formed with the "Western Maryland line, seven miles out of Baltimore.

Q. When did it go through to Harrisburg ?

A. Two trains left Baltimore on the evening of the 15th.

Q. What time did they leave or arrive at Harrisburg?
A. They left Baltimore at about ten o'clock p. m.

Q. And arrived at Harrisburg when ?

A. At 2.50.

Q. State what trains left Harrisburg on the 15th going north.

A. There was a train left Harrisburg going north at 2:14 p. m.

Q. Was there any possible means by railroad communication, or otherwise

that you know of, by which a party leaving here at 11 o'clock on Friday the

night of the 14th, could have reached Harrisburg at that time ? I mean that day,
not in the ordinary course of travel.

A. We had no train up on the 15th of April out of Baltimore in the morning.

Q. State when the train that left Harrisburg reached Elmira ?

A. The train arrived at Sunlmry at 4 .35.

Q. Between Sunbury and Williamsport your road does not run, I think?
A. No, sir.

Q. Was or not communication interrupted at that time by broken bridges or

otherwise?

A. The roads had been heavily damaged by a flood at that time.

Q. At Williamsport you take it up again]
A. Yes, sir.

Q. Give us, if you please, the time when that train would be due at Elmira

;

and, if you have any knowledge of the ftict, the time that it did reach there 1

A. The passenger train was due to leave Williamsport at 7.20 in the morning.

Q. What other time during the day ?

A. That was the only passenger train running at that time.

Q. Then the passenger train leaving Harrisburg at 2.14 p. m. would be due in

Elmira, when?
A. That train would not have gone further than Williamsport on the Central

road on that day ?

Q. You mean that it could not have gone from Williamsport to Elmira on that

day?
A. I understood the question to be: " Could the train leaving Harrisburg at

2.14 get to Elmira that night." I answered no; not by the schedule.

Q. You have no memory, or no entry, of any special train being run through
on that day ?

A. No, sir.

Q. Give us the running time from Harrisburg to Sunbury ?

A. Two hours and thirty-five minutes. Frum Sunbury to Williamsport is off

my road, and I have no record of that at all.

Q. Can you speak from memory ?

A. About two hours.

Q. On that day ?

A. 1 have no record of that day.

Q. Bat you are frequently on the road, and speaking from memory, you say
it was a two hours' run from Sunbury to Williamsport?

A. Yes, sir.
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Q. Then from "Williamsport to Elmira ?

A. Five hours and a half.

Q. That is about ten hours through from Ilarrisburg to Elmira ?

A. Yes, sir.

Cross-examined by Mr. Pierrepoxt:

Q. Won't you tell the jury where you were at 12 o'clock at night on the 14th

of April, 1865?
A. I was, I think, at Sunbury that night; but I cannot say the hour I

arrived there.

Q. Were you on the train ?

A. I came from Williamsport to Sunbury.

Q. Were you there at about 12 o'clock?

A. I think I was.

Q. Which way were you running ?

A. I was coming towards Harrisburg.

Q. When did you come to Harrisburg?

A. I left Sunbury on the morning of the loth, about half past seven o'clock.

Q. When did you reach Harrisburg 1

A, About half past ten.

Q. How long did you stay there 1

A. That was my residence ; I do not remember my next absence.

Q. How long did you stay at Harrisburg at that time ?

A. It may have been a week ; I cannot recollect my next absence.

Q. Were you on a train after lOj o'clock at any time on the 15th ?

A. No, sir.

Q. Were you on any train on the evening of the 15th ?

A. No, sir.

Q. Were you on the 16th?

A. I do not think I was ?

Q. Were you in Baltimore on the morning of the 15th ?

A. No, sir.

Q. Then you do not know of your own knowledge, or from any memorandum
you ever made, what train left Baltimore on the morning of the loth ?

A. No, sir ; not from personal knowledge, nor from any memorandum I made.

Q. Were you in Elmira at 7.20 on the evening of the 15th ?

A. No, sir.

Q. Do you know whether a train arrived at Elmira at that hour, 7. 20, on
the evening of the 15th, that had come from Baltimore, or that connected with

the Baltimore train ?

A. I do not ; I was not at Elmira.

By Mr. Bradley :

Q. You do know, as I understand, that no train from Baltimore could have
passed through Harrisburg on the 15th which ctuld have reached Elmira by
7.20 in the evening ?

A. From the records of the road.

Q. Were you on the road yourself? You came down from Suubuiy that

morning.

A. 1 came from Sunbury to Harrisbura,- on the morning of the 15th.

Q. You were in Harrisburg all day of the loth after lOi o'clock, and there-

fore no train could have passed throvtgh from Baltimore without your knowing it?

A. I would have known it.

Q. At what hour in the evening at that time did the train Ijave Elmira
or ming south ?

A. No train at that time left Elmira in the evening coming sjuth.
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Q. Turn to the 13th, if you please, and see if any train left Elmira, coming
south, after 12 o'clock, on the afternoon of the 13th ?

A. There is no record of such a train.

Q. No train leaving Elmira after 12 o'clock on the 13th? Now what time

of day on the 13th and 14th did the trains coming south leave Elmira?

A, The schedule called for a train leaving there at 8 o'clock in the morning.

Q. Leaving Elmira at 8 o'clock on the morning of the 13th, at what time

would the parties reach here ?

A. They should have reached Baltimore about 7 o'clock the next morning,

if the connections were all made.

Q. That is, it would take about twenty-three hours to run from Elmira to

Baltimore at that time ?

A. Yes, sir.

Cross-examination by Mr. Pierrepoxt :

Q. Do you say that there was no train running through from Elmira with

soldiers on that day ?

The Court, Which way ?

Mr. PiERREPoNT. This way, coming south on the 13th.

A. I cannot say that there was no train with soldiers.

Q. Do you know Mr. Fitch ?
ij

A. Yes, sir.

Q. What did he do there in 1865.

A. He moved the trains ; he was clerk to the superintendent.

Q. Have you seen him here ?

A. I just now caught his eye.

Mr. Bradley. Do you mean to say in April, 1865 ; was not he in Wil-
liamsport in 1865 ?

Witness. Yes, sir.

By Mr. Pierrepont :

Q. He moved the trains, didn't he ?

A. Yes, sir.

Q. You tell the jury that there had been some interruptions from freshets ?

A. Yes, sir.

Q. How did they get along with the trains ; did they stop them ?

A. They did for some time.

Q. On the 13th, ]4t.h, and 15th?

A. The road was partially repaired, and one train was running through daily.

Q. They lerried ?

A. That was not on my route.

Q. Don't you know they ferried?

A. I do.

Q. Didn't you go over the ferry yourself?

A. I did on the 14th.

Q. But you ANxre not at Ehnira on the 13th ?

A. No, sir.

Q. And you do not know that a train did not leave there with soldiers on it

that day ?

A. I do not.

Q. If they had left they could have come, could they not ?

A. Yes, sir.

Q. Won't you tell us whether the trains were running from Elmira here on
the time tables at these dates ?
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WiT.VKSS, On what dates ?

Mr. PiERUKPO.NT. The 13th and 14th.

A. On the 13th my record shows that there was a first and second mail train

running on schedule time, and that there were two freight trains running uu

schedule time from Elmira to Williamsport.

Q. Were there any trains that did not run on schedule time ?

A. I have no record of them.

Q. Were there any 1

A Not that I am aware of.

Q. When interruptions of schedule time occurred on one part of the road,

it would affect it on the other, would'nt it ?

A. Yes, sir.

Q. Suppose this to happen—that a train running from Elmira should leave

Elmira at 7.20, and another train, a slower train, should leave at 12.20, and
this slower train, by reason of some detention of the express train, should over-

take the express train at a distance of fifty-eight miles from thei'e, and the

passengers should get on to the express train ; it would make a difference,

would'nt it 1 They would arrive at their destination sooner ?

A. Yes, sir.

Francis E. Fitch sworn and examined.

By Mr. Bradley :

Q. Where do you reside ?

A. I now reside at Elmira, New York.

Q. What is your occupation 1

A. I am train-master. I am called superintendent's clerk.

Q. Where did you reside, and where were you employed, in April, 1865 ?

A. I resided at Williamsport, Pennsylvania, and was employed in the same
business that I am now.

Q. Have you any memorandum, or can you speak from memory, as to the

time of the arrival at Williamsport on the 15th April, 1865, of the train from

Harrisburg going north ]

A. No, sir ; 1 did not see any train arrive, so I could not speak from memory.
Q. If a train had arrived you would have known it ?

A. There was none on my road at all. I did not know anything about them.

Q. Not at Williamsport ?

A. South of Williamsport I did not know anything about them.

Q. In April, 1865, how did the passengers from Harrisburg for Williamsport

and Elmira reach Williamsp^^rt ?

A. By railroad.

Q. What railroad ?

A. "P. andE." railroad.

Q. At what town does the Central railroad terminate, running up from Har-
risburg ?

A. At Sunbury.

Q. How far is Sunbury from Williamsport 1

A. Forty miles.

Q. There was regular railroad communication between Sunbury and Wil-
liamsport ?

A. I was not over the road at all, but I have understood there was.

Q. Don't you know the fact that the cars arrived there with regularity ?

A. 1 am as certain as I could be, and not be on it myself.

Q. Didn't you see thtm arrive at Williamsport?

A. I did not. I saw some men on the loth who said they came from Harris

burg on that morning.



776 TRIAL OF JOHN H. SUERATT.

Q. I want to know what was the communication from Harrisbiirg to Elmira

during these five days in April ; what route parties took from Harrisburg to

Williamsport ?

A. I know nothing except what I gathered from other folks, but I suppose

the trains run regularly with the exception of transferring the passengers across

the river twice.

Q. You started them from Williamsport to Elmira ?

A. Yes, sir.

Q. What time did your train leave Williamsport for Elmira?

A, Mr. Dubarry has given it,

Q. J ust look yourself.

Witness. To what day do you refer ?

Mr. Bradley. The 15th.

Witness. I havn't it.

Q. The records of the movements of the train on the 15th ?

A. I have the schedule only ; I have the 13th.

Q. Look at the 13th.

A. The train going north from Williamsport on the 13th left there 25 min-

utes late that morning.

Q. What was the hour of starting 1

A. The hour of starting, I think, was at 7.20.

Q. That was the 13th '<

A. Yes, sir.

Q. Now the 14th?
A. I have no record of the 14th ?

Q. Nor the 15th ]

A. No, sir.

Q. Have you any memory about it, as to whether the train run or not ?

A. I could not speak positively, but I suppose they run ; I could not tell,

however, whether they did or not.

Q. Was there any other time in the day except 7:20 for the trains to leave

Williamsport for Elmira ?

A. On the 13th there were two trains advertised to leave Williamsport—7.20

and 7.25 a. m.

Q. Both in the morning 1

A. Yes, sir.

Q. You have no record of the 14th or 15th ?

A. No, sir.

Q. At what hour did that train reach Elmira, running time ?

A, The first train's running time was five hours and thirty minutes ; and the

second train, which was the slower, was eleven hours.

Q. Have you any memoi-andum of the trains coming south from Elmira on

the 13th, 14th and 15th?

A. Of the 13th only.

Q. Give us the 13th.

A. From the record I find that four trains left Elmira on the 13th.

Q. Which were they 1
'

A. They were two passenger and two freight trains ; that is, two sections of
I

a passenger train and two freight trains.

,
Q. What time did they leave Elmira ?

A. The passenger trains left there at 8 o'clock in the morning.

Q. What time did the freight trains leave ?

A. 8.05 in the morning.

Q. Was there any train later in the day ?

A. I have no record of any.

Q. What time did they leave Elmira, coming south, on the 14th ?
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A. I have no record; I can only give the time they should have left.

Q. Give the time they should have left ? I refer to the regular passenger trains.

A. They are advertised to leave there at 8 o'clock on the morning of the

14th ; I am not certain that this schedule run the 14th ; I do not remember.

Q. Was there any other train that left Elmira on the 13th except those two
you have mentioned ?

A. I have no record of any.

Q. Ought not your office to contain a record ?

A. It ought.

Q. Have you searched for it 1

A. I have not searched the office for the original record myself.

Q. Have you searched for a copy 1

A. This is a copy that I have.

Q. That is the iSth ?

A. Yes, sir; I have none of the 14th.

Q. Have you any memorandum in your office showing that any other train

left Elmira except this 1

A. No, sir.

Q. Passengers by the train leaving there at 8 or 8.20 should reach Harris-

burg at what time ?

A. I cannot say positively as to that, but I think they had to lie in Wil-
liamsport until ten in the evening, and so reach Harrisburg at 2 in the morning.

Q. Did they not in 1865 lie in Williamsport until the Erie train coming
from the West reached Williamsport 1

A. I think the regular passengers did; but there must have been other trains.

Mr. Bradley, I am speaking of your knowledge. You do not know of any
other ?

A. My memory is not worth anything as regards speaking positively of

certain dates.

Q. Is there any train coming south from Williamsport, except from Wil-
liamsport to Sunbury ?

A. I do not know of any other railroad. They call it east and west.

Mr. Bradley. But it is going southeast fi-om Williamsport to Sunbury, and
there it strikes the Northern Central, which brings them to Harrisburg and
Baltimore. Is there any other route coming south from Williamsport?

A. I am not aware of any other railroad coming south.

Q. Then they left Williamsport at 10 or half past 10 at night. What time

did they leave Williamsport coming from Sunbury 1

A. I think between 9 and 10—perhaps at 10.

Q. Can you tell by your schedule what time they reached Harrisburg ?

A. No, sir.

Q. I thought you said about 2 o'clock 1

A. That is my memory—that is by the schedule time.

Q. Then they reached Baltimore at about what time 1

A. Reached there at 7 o'clock in the morning. They were advertised to

ii reach there at that time.

t

Cross-examined by Mr. Pierrepont :

Q. Where were you on the 13th of April, 1865 ?

A. I cannot say positively, but I suppose I was at Williamsport.

Q. That is your best memory ?

A. Yes, sir.

Q. Won't you tell the jury, as near as you can, how far Williamsport is

from Elmira ?

i
A. Seventy-eight miles.

50
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Q. In what direction ?

A. Elmira is north of Williamsport.

Q. What was the running time at that period between Elmira and Williams-

port by the passenger train ?

Witness. On the 13th 1

Mr. PiERREPONT. Yes, sir.

A. Five hours and thirty minutes.

Q. You moved the trains on the 13th yourself?

A. The trains moved themselves, [laughter ;] that is, the conductors moved
them. I did not give the order for the train to start. Each conductor started

his own train.

Q. Were you at Williamsport superintending ?

A. I was at Williamsport, I think on the 13th.

Q. Won't you tell the jury at what time on the 13th the train left going south ?

A. I have no record of any train south from Williamsport, and therefore

.cannot say positively.

Q. Can you say at what hour it left ?

A. I can say at what hour they were advertised to leave there.

Q. What hour was that ?

A. About 9 o'clock in the morning, and about 10 o'clock p. m.
Q. The interruptions that had occurred at that time were supplied by ferry?

A. I never was over the route when the ferry was employed.

Q. These other routes you know nothing abol^t yourself, I suppose ?

A. I was not on them.

Q. Do you know what other routes there are that run from Elmira to Balti-

more ?

A. I think four. One route is from Elmira to Great Bend, from Great Bend
to Scranton, from Scranton to Northumberland, from Northumberland to Sun-
bury, and then to Harrisburg.

Q. Give us the second.

A. I think there is another one which runs from Elmira to Great Bend, from
Great Bend to Scranton, and from Scranton to Philadelphia.

Q. What other one 1

A. There is another one from Elmira to Great Bend, from Great Bend to

-Scranton, from Scranton to Allentown, from Allentown to Reading, and thence

to Harrisburg. There is likewise one from New York.

By Mr. Bradley :

Q. How far is it from Elmira to Great Bend ?

A. I cannot say, exactly, I figured it up not long ago as being eighty-five

miles further by way of Great Bend and Scranton than by the direct route.

Patrick McDonough sworn and examined.

By Mr. Bradley :

Q. Where do you reside ?

A. In Philadelphia.

Q. You have been or are now in the legislature ?

A. I have been, but I am not now.
Q. You were in the late army ?

A. Yes, sir.

Q. State if you know John Lee, examined as a witness in this case.

A. Yes, sir.

Q. Did you know him in Philadelphia ?

A. Yes, sir.

1
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Q. Do you know his general character, among those with whom he is asso-

iated, for truth and veracity ?

A. Yes, sir.

Q. Was it good or bad ?

A. Very bad.

Q. Would you believe him on his oath ?

A. I would not.

By Mr. Pierrepont :

Q. When did you know him in Philadelphia ?

A. I knew him from about 1843 until about 1853 or 1854, I think

Q. Were you in the army with him ?

A. No, sir.

Hexrv a. Cook sworn and examined :

By Mr. Bradley :

Q. Where do you reside?

A. In Philadelphia.

Q. Were you in the service during the late war ?

A. Yes, sir.

Q. Do you know John Lee, who has been examined as a witness in this easel

A. I do.

Q. Did you know him when he resided in Philadelphia 1

A. I did.

Q. Do you know his general character, among his neighbors and among those

ith whom he associates, for truth and veracity ?

A. I do.

Q. Is it good or bad ?

A. Very bad.

Q. Would you believe him on his oath ?

A. I would not, if he was interested in any matter.

By Mr. Pierrepont :

Q. Do you think he could tell the truth on any subject ?

A. I presume he might.

Q. You have some doubt about it 1

A. I have. His general reputation is that he is a natural liar. [Laughter.]

John O'Doxxell sworn and examined.

By Mr. Bradley:

Q. Where do you live I

A. In Philadelphia.

Q. Do you hold any office there ?

A, I do.

Q. What ?

A. I hold the office of constable.

Q. What ward ?

A. The oth.

Q. Do you know John Lee, who has been examined as a witness in this case ?

A I do.

Q. Do you know his character for truth and veracity among his neighbors,
nd those among whom he associates 1

A. I do.

Q. What is it ?
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A. It is bad.

Q. Would you believe him on his oath ? I

A. I would not.

Cross-examined by Mr. Pibrrepont :

Q. Do you think he could tell the truth 1

A. He might, if it would be of any benefit to him.

Q. Otherwise he could not, could he?

A. If he was to be a loser by it, I do not think he could.

Q. Suppose he was not to lose or gain anything, would he then tell the truth 'i,

A. He might.
|

Q. It would be accidental, wouldn't it ?

A. Yes, sir ; very accidental, I think.

Edwin G. Lee sworn and examined.

By Mr. Bradley : L

Q. Where do you reside ?

A. In Texas within the last six mouths.

Q. Where prior to that time 1 i

A. In Virginia during the summer preceding.

Q. You are a native of Virginia ?

A. Yes, sir.

Q. And have lived there all your life 1

A. Yes, sir.

Q. State if you bore any commission in the army of the Confederate States

and if any, what ?

A. The last commission I held was that of brigadier general.

Q. State where you were in the month of April, 1865.

A. In the province of Canada.

Q. Were you on duty there ; or for what purpose were you there ?

A. I received a sick furlough for the period of six months, based upon a suv

geon's certificate.

Q. While you were in Canada did you meet the prisoner, John H. Surratt

A. I did. I saw him first on the 6th day of April, 1865.

Q. State whether he brought any despatch to you; and if so, from whom?
(Objected to by Mr. Pierrepont.)

Mr. Bradley submitted to the court a written statement of what he propose

to prove by the witness, and desired to have the court rule upon such paper.

Mr. Pierrepont stated that there were several points in the paper to whic

he did not object, and others to which he did. He therefore thought the bette

plan would be for counsel to proceed to interrogate the witnesses on such point

as he thought proper, and then, when a question was put which they deeme.

improper, they could make their objections, and the court could rule upon i

Everything would thus clearly appear upon the record.

The Court inquired of Mr. Bradley what he proposed to have done with tb

paper.

Mr. Bradley said that he pi'oposed to have it made part of the record of th

case as a ground of exception.

The Court replied that that counsel might do, if he desired; but, inasmuc
as the paper contained propositions which were not objected to, as well as man!

that were, it would be difficult for the court to rule upon it as a whole in tt'

shape in which it was then presented. He thought the better way would be f<

counsel to put whatever questions he thought proper to the witness, and thei

as objection was made, the court could proceed to rule upon them seriatim i

they came up.
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Mr. Bradlev said he bad hoped to save time by pursuing the other mode,

but he would, of course, acquiesce in the suggestion of the court iu the matter.

The examination of the witness was then resumed.

By Mr. Bradley :

Q. State whether Surratt brought any despatch to you ; and if so, from whom ?

(Objected to by Mr. P[errepo.\t.)

The Court said he ruled the question out, on the ground of its being res

inter alios.

(Exception reserved.)

Q On his arrival at Montreal, did he deliver to you any paper ?

(Same objection, with a like ruling. Exception reserved.)

Q. Do you know whether or not, at that time, Mr. Jacob Thompson had any
funds of the confederate government in Montreal ?

(Same objection, with a like ruling. Exception reserved.)

Q. Do you know what disposition Mr. Jacob Thompson made of any of the

funds of the confederate government in his custody in Montreal ?

(Same objection, with a like ruling. Exception reserved.)

Q. Do you know whether the prisoner received any money, or not, through

Jacob Thompson, at Montreal ?

(Same objection, with alike ruling. Exception reserved.)

Q. While iu Montreal, did you ever have opportunities to see the prisoner

—

from April 6 to April 12, 1865 ?

A. I had opportunities of seeing him at his room at St. Lawrence Hall, the

1 hotel where I boarded.

Q. Between the 6tli and 12th ?

A. Yes, sir, if he were there, because I did not see him on the 12th ; that is,

if I did, I do not remember it at all.

Q. Did you employ him, while he was in Montreal, on any business calling

him into the United States, on or before the 12th of April, 1865?
[ (Same objection as heretofore had, with a like ruling. Exception reserved.)

Q. Did you see him wLien he left Montreal to come to the United States, on
ithe 12th of April, or whatever day he came away ?

A. I did not.

Q. Do you know upon what business he came to the United States 1

(Same objection, with a like ruling. Exception reserved.)

\
Q. Do you know whether he was to come to Elmira ?

I

(Same objection, Avith a like ruling. Exception reserved
)

i Q. Do you know whether he was to come to Elmira on any business to

occupy him there ?

[ (Same objection, with a like ruling. Exception reserved.)

i Q. Was he employed by you at Elmira for compensation to come into the

sUnited States to do any business for you ?

- (Same objection, with a like ruling. Exception reserved.)

I Q. Were you aware of the fact that he tiad left Montreal to come to the

United States 1

I A. Of my own knowledge, no, sir. (After brief reflection.) Yes, I think I

im, too ; because the next time after I saw him
Mr. Pierrepont objected to the witness reasoning on the subject. They

wanted the facts.

I WlT\E.ss. I am not going to reason, except this for

. Mr. PiERREPi)\T said he must not reason at all.

. WiT.VESS. Then I cannot answer at all.

The Court. You must speak only of facts within your own personal know-
edge.
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Q. Were you aware of the fact that he was about to leave Montreal to come

to the United States 1

(Same objection as heretofore had, with a like ruling. Exception reserved.)

Q. When you last saw him, did you leave him with the understanding that

he was to come to the United States ?

(Objected to by Mr. Pierrepont.)

The Court said the witness could not speak of the purposes of the prisoner.

He must speak only of his acts.

Mr. Bradley inquired whether he could not speak of the understanding with

which they separated 1

Mr. Pierrepont said he could not tell anything about an understanding.

Mr. Bradley. Nor of an agreement between them?
The Court said he could not ; that an agreement between them was no

more than an agreement between two parties in this room made now.

Q. Did you lose sight of him several days while you were in Montreal before

the 17th or 18th of April 1

A. I did.

Q. When you saw him again did he make any report to you ?

(Same objection as previously had, with a like ruling. Exception reserved.)

Q. Did he have any sketch and exhibit it to you 1

(Same objection as heretofore had, with a like ruling. Exception reserved.)

Q. Did he report to you the state of facts at Elmira ?

(Same objection, with a like ruling. Exception reserved.)

Q. Do you know at or about what time you arrived in Montreal after you

had left the scene some time 1

A. At the close of the interval of the several days that I mentioned just now
he arrived iu Montreal. I next saw him either on the 17th or the 18th of

April. My own impression has been, ever since I have thought over the mat-

ter at all, that it must have been the 17th, though I am not positive. I am
positive, however, that it was one of those two days.

Q. Do you recollect at all how he was dressed when you first saw him in

Montreal ?

(Objected to by Mr. Pierrepont on the ground that they had given no evi-

dence with regard to his dress in Montreal. Objection overruled.)

A. I recollect nothing of his dress except that he wore a large ordinary trav-

elling shawl that covered his shoulders and his body below his waist, and nearly

to the skirt of his coat. If he threw that off at the moment I first saw him, I

do not remember what his dress was.

Q. Do you remember his costume when you last saw him in Montreal before

he left you 1

A. I do not.

Q. Do you remember whether he then had a moustache or a goatee 1

A. He had a very light moustache. It looked to me like one that had never|

been shaved off at all, but just allowed to grow. It was like a boy's moustache.'

The goatee was very light. When I say light I mean in quantity. I do not re-

member whether it included an imperial or not. I know that there was not an

imperial alone ; but whether the goatee grew to the lip or not I do not remember.

Q. Do you remember whether he had a shawl when he went away 1

A I do not.

No cross-examination.

David C. RobinsoxX sworn and examined.

By Mr. Bradley :

Q. Where do you reside 1

A. In Elmira, New York.

Q. Do you recollect being at Brainard's Hotel in 1865 ?
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A. I do.

Q. Do you know who kept it in April, 1865 ?

A. It had several different proprietors in the course of a month. There was

one firm by the name of Granby & Walker, or Walker & Granby, who kept it

through the largest part of April, 1865 ; I think as late as the latter part of the

month.

Q. After the 15th 1

A. Yes, sir ; I think so.

Q. Have you or not made very diligent search for the register of that hotel

during that period 1

A. I have.

Q. And have been uuable to find it ?

A. Yes, sir.

No cross-examination.

Mr. Bradley asked for an attachment for General Eckert, who had been

subpoenaed as a witness, but had left with the express understanding that he

would return on being telegraphed for. Also, for Mr. Tillotson, manager of the

Western Union telegraph.

The Court thought it ought first to be shown that the parties iu question

had received the telegrams. He thought it would save time to send a special

messenger for them.

Mr. Bradley said he would have done so on Saturday, but was desirous to

save the government the expense. He would now do so.

August Backus sworn and examined

:

By Mr. Bradley :

Q. Where do you reside ?

A. In the city of Washington.

Q. Where were you living in April, 1865.

A. At Winter Garden.

Q. Where?
A. Between Tenth and Eleventh streets, on Pennsylvania avenue.

Q. Was that an exhibition of dancing and music ?

A. Yes, sir ; a concert saloon.

Q. Do you remember the day of the assassination of the President 1

A. Yes, sir.

Q. Was there any music and dancing in the room on that day and in the

evening ?

A. There was.

Q. During the daytime ?

A. No, sir.

Q. Did you ever have any music and dancing there on Friday iu the day-

time ?

A. No, sir.

Cross-examined by Mr. Pierrepont :

Q. What sort of tables had you ?

A. Round tables.

Q. Did people go there and drink in the daytime ?

A. Sometimes they did in the daytime.

Q. Did they sit down at the round tables and drink 1

A. I do not know that they did that day.

Mr. Pierrepont. I do not speak of that day, but as to whether it was the

habit of your place to have drinking there 1
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A. Yes, sir.

Q. Did you have any woman or women dancing there ?

A. Yes, sir; we carried on the concert business.

Q. You sometimes had a woman dancing there ]

A. Not in the daytime, except Mondays and Tuesdays.

Q. On the 14th did you have women dancing there in the evening?

A. Yes, sir.

Q. You had persons drinking there around the tables 1

A. Yes, sir.

By Mr. Bradley :

Q. Did you at three o'clock in the afternoon, or at any time before sunset,

have any music or dancing there that day ?

A. No, sir.

Q. Your place was on the avenue 1

A. Yes, sir ; it was on D street, between Tenth and Eleventh.

Q. Any building between that and the avenue ?

A. No, sir.

Q. You are cut off from the avenue by just such a triangle as that in front

of MetropoHtan Hall?

A. Yes, sir.

Q. Was there any other concert saloon except this and Metropolitan Hall

between Tenth and Twelfth streets ?

A. No, sir.

By Mr. Merrick :

Q. Yours is on the north side of the avenue ?

A. Yes, sir.

Q. Did you ever see as many as twenty or fifty people in there in the day-

time sitting around the tables drinking ?

A. No, sir.

Q. Did you ever see as many as twenty people sitting round the tables in

the daytime?

A. No, sir ; never. Maybe there might be five, six, or eight ; not many more.

By Mr. Pierrepont :

Q. Did you know Teutonia Hall ?

A. Yes, sir.

Q. Where was that ?

A. On the avenue, between Ninth and Tenth streets.

Mr. Bradley objected to the counsel for the prosecution going outside of the

limit of Tenth and Twelfth streets, as that was the locality fixed by their wit-

nesses.

Mr. PiERREPOiNT read from page 124 of the testimony of Vanderpoel on this

point, as follows :

" Q. You think it was between Tenth and Eleventh, or Eleventh and Twelfth

streets.

*' A. Yes, sir ; it was along there. I have not been there since to see.

" Q. You do not know what the place was ?

" A. I do not recollect. It was Metropolitan Hall, Washington Hall, or some-

thing of that sort. I could not swear positively to the name."

The Court ruled that the witness might be inquired of as to any place in the

immediate neighborhood of Tenth and Twelfth streets on the south side, as the

witness was not definite in his testimony as to the place.

Q. Won't you tell us where Teutonia Hall is ?
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A. It is on the soutli side of Pennsylvania avenue, between Ninth and Tenth

streets.

Q. Were you in Teutonia Hall at any time along about the middle of April ?

A. I was sometimes.

Q. Tell us what kind of tables they had.

A. I could not tell that. They had some round and some corner tables.

Q. Do you know whether they had dancing there ?

A. They had a rehearsal there.

Q. Won't you tell us what time of day they had the rehearsal ?

Mr. Bradley. On the 14th of April.

Witness. I do not know when they had a rehearsal. Their rehearsal was

before the exhibition
;
generally in the morning.

By Mr. Bradley :

Q. Did you ever know them to have a public performance in Teutonia Hall

on a Friday in the daytime ?

A. No, sir; I do not know anything about their business. I went there

sometimes and bad a glass of beer.

Mrs. Annie Bachus sworn and examined.

By Mr. Bradley :

Q. State, if you please, where you lived in April, 1865.

A. 318 D street, between Tenth and Eleventh.

Q. At Winter Garden ?

A. Yes, sir.

Q. Do you remember the day of the President's assassination ?

A. Yes, sii'.

Q. State if there was any performance during the day—any exhibition,

dancing or music.

A. No, sir ; not in the daytime.

Cross-examined by Mr. Pierrepont :

Q. What time did it begin in the evening?

A. At 8 o'clock.

Q Did they have any rehearsals before they began 1

A. Yes, sir.

Q. At what time of day ?

A. When we had rehearsals it was between 10 and 1 o'clock.

Q. What kind of tables had you in the hall ?

A. Round tables.

Justice A. B. Oll\, heretofore sworn in the case, took the stand for the pur-

pose of making an explanatory statement. He said :

I would like, if the parties will permit me, to make an explanation of what
was testified to by me a few days ago. When I had concluded my testimony

on that occasion the counsel for the prist mer kindly handed me what purported

to be a report of the testimony given by me before the military commission at

the arsenal, when Mrs. Surratt and others were tried. The testimony, as

reported in the printed volume, which I' had never seen before, is to the effect

that I did not discover on the floor the remains of the plaster cut from the hole

in the wall, in which the brace was fitted to close the door, nor the shavings

from what I supposed to be the gimlet hole bored into the door of the

box. On the other day, as the jury will probably remember, I testified that,

according to my recollection, I did discover this plaster and these shavings. I

have no means of knowing whether the report that is produced here of the
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testimony that I gave before the military commission is an accurate report or

not. All I can say with reference to it is, that if I were called upon to testify

to-day again, after some reflection on the subject, I would testify as I did a few

days ago, and yet I ought to say, perhaps, that after such a lapse of time

as has occui'red between the transaction and the present hour, if what was
shown me be a correct report of my testimony before the military commission,

it is more likely to be accurate than testimony recently given by me, because

all the circumstances were then fresh in my recollection, and the transaction

was a recent one. After this lapse of time it is quite possible that I may be

mistaken in reference to that fact, as to whether I saw the plaster on the floor,

cut from the hole in the wall, or the shavings that were cut by a penknife from

what was apparently a gimlet hole through the door. That is all I can say in

reference to the matter. The counsel for the prisoner forebore to cross-examine

me upon that subject, and I thought it due to the case, as I am about to leave

town this afternoon, to make this statement in reference to it. My recollection

at present is such that if I were called upon to-day I would testify that I saw
that which I testified to the other day, and yet, as I before observed, it is quite

possible that I may be mistaken in reference to it.

By Mr, Pierrepont :

Q. Will you state whether you saw the shavings that you testified to the

other day, and the mortar at the same time ?

A. I never saw either, unless I saw it that Sunday morning.

Q. Is your recollection now the same as it was the other day when you
testified ?

A. I should say so.

By Mr. Bradley :

Q. If I understand, you were examined about twelve days after you made
that examination 1

A. I do not recollect ; it was soon after, when all the facts and circumstances

were fresh in my memory.
Q. Didn't you take notes of the examination of other persons ?

A. Yes, sir ; I took most of the preliminary examinations until the War
department took charge of the matter.

Mr. Bradley stated that Pitman's official report was shown to Judge Olin

the other day, and that he would now hand him the literal report as made by
Mr. Sutton, which was undoubtedly correct

Judge Olin, after examining the report handed him, i-emarked it was sub-

stantially the same as the other, and then added :

Some of the circumstances attending that examination are indelibly im-
pressed upon my mind ; for instance, the fact that it was reported that probably
the ball was fired through the door. Having heard that report before I made
the examination, I took particular pains to ascertain how it was. I recollect

now very distinctly the fact that the small hole bored in the door had been
cleaned out by a sharp cutting instrument, and yet, in reference to the question
as to whether I saw the plaster and the chips, it is quite possible that I am
mistaken as to what I testified to the other day. I would be more likely to

recollect distinctly the fact so recently after the occurrence than I would be
after this lapse of time.

By Mr. Pierrepont :

Q. As you reproduce the scene, you say you have a distinct memory about
examining that hole 1

A. Yes, sir.

Q. What is your present belief about finding the shavings or chips ?

A. That is my belief—that I found them.
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Q. And so with regard to the mortar?

A. Yes, sir.

Mr. Bradley. When a thing is fresh upon the mind-

Judge OlIiX. Of course you know very well that an honest man would be

more likely to remember a transaction that occurred a short time before, than he
would after the lapse of years. That is all I can say about it.

Mr. PlERREPOi\T. Wouldn't it depend a great deal on the way his mind was
called to the circumstances, whether it was made to be a cii'cumstauce of im-

portance ?

Judge Olix. Doubtless s®.

Mr. Bradley. Didn't you say that it was a circumstance of importance that

you were inquiring into ?

Judge OlIiV. The important circumstances in my mind were, perhaps, these

:

First, the fact that the door was braced or prepared for a brace ; and second,

the question as to whether the bullet was fired through the door, or whether
some other contrivance was resorted to to effect an entrance into the box of the

theatre.

The court here took a recess until to-morrow (Tuesday) morning at 10 o'clock

Tuesday, July 16, 1867.

The court met at ten o'clock a. m.

Frank 0. Cha.mberllx recalled and examined.

By Mr. Bradley :

Q. I understand that you took possession of the Webster House on the 17th

of April, 1S65
A. I was not in full possession ; I commenced invoicing there.

Q. You took possession of that book (register) at that time ?

A. I commenced invoicing the furniture, &c. I did not take full possession

until the 22d.

Q. During that time until the 1st of January, 1866, where was that register ?

A. It lay on the office counter.

Q. It was in daily use until that time ?

A. It was until and including the 31st of December, 1865.

Q. It could not, therefore, have been put out of the way without your know-
ing it ?

A. I do not think it could.

Q. It was in constant, daily use ?

A. It was.

Mr. Bradley said he understood the witness to testify to these facts on his

former examination, but as there seemed to be a misunderstanding about it, he
had recalled him for that purpose.

Mr. PiERREPO.XT said he understood the same fiicts, except as to the precise

date.

Q. Can you state at what time the first train from Albany arrived at Canan-
daig-ua, the middle of the month of April, 1865; say the 14th, 15tb, or 16th?
A. They have arrived the last two years at about 10 o'clock ; they now

arrive at 10.30 a. m. That has been the usual time for the last two years.

Q. 1 refer to the train that leaves Albany in the morning.
A. That arrives at about the same time in the evening, about 10 or 11

o'clock.

Q. How long did it take that train to run through ?

A. I should think about eleven or twelve hours. There were three trains a
day each way ; one arrived at 10.30 in the morning, another at 4 oo in the
afternoon, and the third at 10.30 at night.
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Q. Have you taken this middle train which arrives at 4.55 repeatedly?

A. Not very often ; I know of its arrival.

Q. Can you state whether it does not leave Albany at about 6.50 in the

morning' ?

A. I do not know the leaving time.

Q,. The three trains arrive in Canandaigua from New York at 10.30, 4 55,

and 10.30 respectively, and did at that time.

A. I think they did ; that has been the usual time for the last two or three

years since I have been there.

Q. Do you know at what time the train arriving at 10.30 left Albany ; did it

leave at midnight ?

A. I could not tell what the leaving time is, it is about 222 or 223 miles.

Q. Is that a train by Syracuse 1

A. Yes, sir.

Q. The direct route from Albany to Canandaigua 1

A. Yes, sir.

Cross-examined by Mr. Pierrepont :

Q. Look in your register, May, 1866-7, under date of 13th of May, 1867.

(Register shown witness
)

Witness. I have that date.

Mr. Pierrepont said he stated now, that there might be no misunderstand-

ing as to his intention, that he offered this evidence to show that Mr. Bradley, jr.,

himself entered his name under the wi-ong date. He did it for the purpose of

showing how such errors might occur. He would show that there was an error

of three months.

Mr. Merrick asked if that register was before the jury.

Mr. Pierrepont replied in the negative, but said the defence had given evi-

dence that Mr. Bradley went there, and his object was now to show that there

was an error of three months in entering his name on that register. It was
merely to show how such errors might occur.

Mr. Bradley said he could not imagine under what rule such evidence could

be admissible.

Mr. Pierrepont said the object was to show the impropriety of introducing

the register at all, to prove anything as to a person being at a hotel at a

particular time.

Mr. Merrick remarked that the counsel seemed to show a proper apprecia-

tion of the principle upon which this question ought to turn, that the register

ought to go before the jury, leaving the question of its accuracy or inaccuracy

for them to determine.

Mr. Pikrrepont said the very object of asking this question was to show
that it ought not to go to the jury ; that it proved nothing whatever.

Mr. Bradley said he thought this evidence had been introduced for another

purpose ; that it was for an ulterior purpose having no reference to this case at

all ; that it was for the purpose of discrediting the evidence of one of the

eounsel who had been examined, and who was now away from the court, sick.

Mr. Pierrepont said he thought he understood his own purpose, and that it

was simply what he had stated. He had not noticed that Mr. I3radley, jr., was
not here, and would therefore waive his question for the present.

The Court said the evidence was inadmissible at any rate; that the register

had been ruled out.

Mr. Merrick desired to show that there is no error in the register ; that Mr.
Bradley was actually at the hotel at the time his name was registered.

The Court said the register of 1865 had been rejected, and if the purpose
was to introduce this register, it would also be ruled out. If it was the inten-

tion of counsel to make another effort to introduce the register of 1865 in evi-
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dence, it would be as well to allow any question in reference to this to remain

until that should be disposed of.

lilr. PiERREPOMT said he had withdrawn his question in regard to it, but de-

sired to ask the witness one or two questions upon another point.

Q. When did you arrive at the "Webster House ?

A. I was there on Monday, tlie 17th of April, I think.

Q. Can you tell whether there was anybody dead there at that time, or who

died there ?

(Question objected to and objection sustained.)

Mr. Joseph H. Bradley, jr., here came into court and made the following

statement

:

If the court pleases, my attention has been called to an error in my statement

in reference to the time when I was at Canandaigua. The error arose in this

way : I went to New York for the purpose of obtaiaing letters of introduction

to Mr. Robinson's father. These letters I did not obtain at that time, but they

followed me back to Washington. That was in March. On my second trip to

New York, for the purposes of this case, I went by way of New York, and from

thence by the Erie road, reaching Canandaigua on the 13th of May, going

through Elmira and seeing Mr. Robinson's father. On my return trip I arrived

there, it appears, on the 22d of May, which corresponds with the entry in that

book. The enor occurred by confounding my first visit to New York with the

one when I proceeded on to Canandaigua. On both these visits I saw this reg-

ister and made an examination, as I testified to.

David H. Bates recalled and examined.

By Mr. Bradley :

Q. Look on the left-hand page of the book now before you (register of the

Webster House, Canandaigua, 1865,) and tell me in whose handwriting the

entry of the name of John Harrison is made.

A. I believe the name of John Harrison, here entered, to be in the handwriting

of John H. Surratt.

Q. Now look at this other register shown you, (register of the Spottswood

House, Richmond, Virginia, 1865,) and say in whose handwriting the name of

Harry Sherman there is.

Question objected to by Mr. Pierrepont on the ground that no evidence had

been produced with regard to the Spottswood House register.

Mr. Bradley said his purpose was to prove that this name written on the

29th of March, 1865, was in the handwriting of John H. Surratt. The govern-

ment had traced him to Port Tobacco, and left him there on the 25th, with

the avowed purpose of going to Richmond. His purpose was to prove that he

went to Richmond, arriving there on the 29th, and that he returned, arriving in

Washington on the 3d of April, when it had been proved by the prosecution

be was here, and leaving here on the 4th arrived in Monti'eal on the 6th. He
expected to account for hirn during all the time when the government had failed

to account for him. One of the pretences upon which the prisoner's connection

with this conspiracy rested was that his visit to Richmond was connected with

the conspiracy—that he took money to Jacob Thompson, in Canada, and in

order to connect him with it they brought Jacob Thompson into the conspiracy.

His, (^Mr. B.'s) purpose was to show when the prisoner went to Richmond

how long he staid there; what he got there ; how he came to go from Richmond

to Montreal, and thus account for him, showing his occupation the whole time

in an employment utterly inconsistent and irreconcilable, so far as the testimony

is concerned, with any active co-operation in the alleged conspiracy. He could

not conceive upon what rule the government were allowed to take him to the

Potomac river on his way to Richmond and the defence not permitted to show

where he went and what was his purpose.
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Mr. PiERREPONT said he did not object to the defence showing when the

prisoner arrived in Richmond, or when he left Richmond.

The Court remarked that the evidence offered did not seem to him to be
relevant.

Mr. Bradley remarked that the prosecution had introduced the statement of

Dr. McMillan, of the prisoner's declaration in reference to his going to Richmond.
The Court said it would be proper to introduce evidence to contradict those

declarations, by parties present at the time the declarations were made, or to give

the entire declarations in evidence if only a part had been given, but that they
could not be met by the declarations made at other times and places, and the

acts of the prisoner stood on the same ground precisely, in that respect, as his

declarations.

Mr. PiERREPONT hoped the court would rule upon these questions as they

came up. The question now was, whether the witness should be allowed to

state his opinion of the handwriting of a certain entry in this Spottswood House
register.

The Court decided that the evidence could not be admitted. No testimony

had been presented in reference to this book. So far as any evidence was con-

cerned the book might have been picked up in the street. Counsel brought

a piece of paper with the name written on it, and asked witness to state in whose
handwriting it was.

Mr. Merrick remarked that it was then merely a question of the order of

proof, and thit, conforming to the ruling of the court, he should proceed to in-

troduce evidence identifying this register.

Mr. PiERREPONT said before this witness left the stand he proposed to ask him
a question with reference to the register of the Webster House.

Q. You say you fiud the name entered there about which you have testified.

Tell the jury under what dates that entry is.

Mr. Bradley remarked that if that register was before the jury it was very
well, but if not it was evidence for the court. Witness could not tell the jury
anything.

Mr. PiERREPONT (to witness.) You need not tell the jury anything. You
may point out the entry to the court, and answer the question in a tone the jury
cannot hear.

Witness turned to the court and made an explanation of the entry referred to.

Mr. Bradley. I now want to hear what has passed between the witness and
court.

The Court said there was nothing whatever upon which any cross-examina-

tion could take place, in relation to this register. If the register should go be-

fore the jury the witness could then be examined in regard to dates. The wit-

ness had simply stated to him that there were no lines drawn between the dates

of the 1 5th and 17th of April.

J. B. Tinsley, jr., sworn and examined.

By Mr. Bradley :

Q. Where were you employed in March, 1865?
A. At the Spottswood Hotel, in Richmond.
Q. State whether that is the register before you of the Spottswood Hotel for

that year.

A. Yes, sir ; it is.

Q. Have you any other books of the hotel with you ?

A. Yes, sir,

(Other books brought and laid before the witness.)

Q. Look at the name of Henry Sherman on that register, and state, if you
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can from that or memory, whether he was at the Spottswood House on the 29th

of March, 1S65.

A. Yes, sir; he was.

Q. Do you recollect the fact of his being there ?

A. I do not recollect the individual. I know the party who registered that

name did stop in the house.

Q. Now turn and state how long he staid there.

A. He came on the 29th of March to supper, and left the 1st of April after

breakfast. He left the hotel at that time.

Q. Would you be able to recognize the party if you were to see him?

A. No, sir ; I think not.

David H. Batks, recalled and examined.

By Mr. Bradley:

Q. I now ask you to look at the handwriting shown you, (name of " Harry

Sherman," on register of Spottswood House, Richmond, March 29, 1865,) and

state in whose handwriting it is.

A. I believe the signature to have been written by Surratt.

Q. By John H. Surratt, the prisoner, you mean ?

A. Yes, sir ; John H. Surratt.

Henry Hall Brogden, sworn and examined.

By Mr. Bradley :

Q. "Where were you employed for the months of March and April, 1865 ?

A. In Richmond, up to the 2d of April.

Q. Were you there from the 29th of March till the 2d of April ?

A. Yes, sir.

Q. Did you see the prisoner there 1

A. I did.

Q. Under what name did he pass ?

A. He passed there under the name of Sherman.

Q. You knew who he was 1

A. I knew who he was. That was the name he passed under there.

Q. State whether you were with him and saw Mr. Benjamin, the secretary of

state.

(Question objected to by Mr. Pierrepont as having no relevancy to this case,

it not being to contradict anything offered in proof on the part of the prosecu-

tion. Objection sustained by the court. It was of no consequence what inter-

view the prisoner might have had with Mr. Benjamin. He might have preached

a sermon in Richmond three times in a day and not affect any matter involved

in this question.)

Q. Were you with him at the time he left there for Canada, in April ?

(Question objected to by Mr. Pierrepont for the same reason as last. Objec-

tion sustained by the court, and exception to ruling noted.)

Q. Do you know how he was occupied while he was there ?

(Question objected to, and objection sustained.)

Q. Do you know when he left ?

A. I know when I last saw him.

Q. State when you last saw him.

A. I last saw him on the evening of Friday the last day of March, 1865.

Q. You did not see him when he left ?

A. I did not see him when he left.
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David H. Bates recalled and examined.

By Mr. Bradley:

Q. You will find the name of R. N. Jones entered next to that of " J. Harri-

son," on the 15th of April, on the book before yon, (register of Webster House,

Canandaigua, New York,) and some pages further forward you will find the

same name entered, R. N. Jones. State whether they are in the same hand-

writing.

(Question objected to by Mr. Pierrepont. The entry of the name of Jones

had nothing to do with this case.

Mr. Bradley said the object was to lay a foundation to prove the register.

Objection overruled.)

A. I believe these two entries of the name of R. N. Jones to be in the same

handwriting.

Francis P. Burke, sworn and examined.

By Mr. Merrick :

Q. What business were you in, in April, 1865 ?

A. I was the coachman of President Lincoln.

Q. Did you drive his carriage to the theatre on the night of the assassination ?

A. Yes, sir.

Q. After the President left the carriage, tell the jury whether or not you
remained immediately in front of the planking placed there for parties to get

out on.

A. I drove a distance of about ten or fifteen paces up towards F street.

Q. Ten or fifteen paces away from that platform ?

A. Yes, sir.

Q. Then, the rear of your carriage was ten or fifteen paces from the nearest

part of the platform ?

A. I think so ; it projected about ten yards I should say, to the best of my
knowledge, from where the carriage stood.

Q. You drove far enough forward to allow other carriages to come in front of

the platform?

A. Yes, sir.

Q. Were you on the box most of the time that night ?

A. I was all the time that night, with the exception that two of my friends

whom I knew asked me to go in and take a glass of ale with them. 1 left a

man in charge of the carriage until I returned.

Q. At what time did you go in and take a glass of ale?

A. I think after the first act was over.

Q. How long did you remain taking that glass of ale ?

A. I suppose about five or ten minutes.

Q. And then returned to the carriage ?

A. I then returned to the carriage and went on to the box.

Q. Did you remain there ?

A. Yes, sir.

Q. I understand you to say you remained all the time on the box, with the

exception of these five or ten minutes 1

A. I remained after the carriage first came.

Q. Did you observe anybody coming round your carriage and peeping into it ?

A. No
; I took no notice. They may have passed by. I saw no one look-

ing into the carriage. I did not see anybody.
Q. Did you hear anybody about the theatre calling the time that night ?

A. No, sir ; I did not. In fact I did not pay much attention. I felt tired.

I was rather drowsy, and leaning back with my elbow resting on the carriage.
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I had been out all day. I could not say that I saw anybody that I paid any
attention to.

Q You did not go to sleep, did you ?

A. 0, no.

Q. Did you see anybody sitting on the plank platform while you were there ?

A. No, sir. I did not notice.

Q. Did you see any soldiers sitting there for half an hour ?

A. No, sir. I could not say I saw any soldiers.

Cross-examined by Mr. Pikrrepont:

Q. You were sitting on your carriage which had gone on past the platform,

were you not ?

A. Yes, sir. It had gone past ten or fifteen feet.

Q. And any one in your rear you would not have seen 1

A. I would not have seen him. I had my head turned towards my horses.

Henry H. Brogden, recalled.

Mr. Bradley said he proposed to ask Mr. Brogden what passed in refer-

ence to the payment of any money to Surratt by Mr. Benjamin—!iow much
money and what description of money. The witness, Weichmann, had given in

evidence that the prisoner had in his possession ten or eleven gold pieces when
he returned from Eichmond.

Mr. PiEKREPOiXT said the evidence, of course-, was not admissable. Weich-
mann did not say the prisoner got it from Mr. Benjamin.

Mr. Bradley said he proposed to put questions in due fonn, and they could

be ruled out as they were asi\ed.

Q. I now ask you whether while you were in Mr. Benjamin's office on the

day you saw the prisoner there, there was any transaction between him and Mr.
Benjamin, in which money was paid by Mr, Benjamin to him ? If so, state

how much was paid, and for what purpose, and in what form of money.
(Question objected to by Mr. Pierrepont. Objection sustained.)

Q. I then ask whether you saw Mr. Benjamin pay prisoner ten $20 gold

pieces on the 3lst of March, 1865?
(Question objected to. Objection sustained.)

Q. My next question is whether you know for what purpose that money was
paid to the prisoner ?

(Question objected to. Objection sustained. Exception reserved to ruling in

respect to this and the two preceding questions.)

Mr. Merrick proposed to offer in evidence an affidavit made in Liverpool bv
the witness McMillan, a printed copy of which was furnished by the counsel

for the prosecution, to be considered as the original.

Mr. PiERRKPONT objected to the introduction of the affidavit on the ground
that the witness McMillan was not shown the affidavit.

Mr. Merrick said he was asked in reference to it, and his attention called to it.

Objection sustained, and exception to ruling noted.

Stephen F. Camerox, sworn and examined.

By Mr. Merrick :

Q. State to the jury in what service you were engaged during the late war.

A. I was engaged in the confederate service.

Q. Did you cross the ocean in company with Lewis J. McMillan ?

A. Wiih Surgeon or Doctor McMillan
;
yes.

Q. The one who was examined here as a witness.

A. The same ; I recognize him now in court.

Q. In what boat did you cross ?

A. In the steamer Nova Scotia.

51
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Q. From what place ?

A. From Quebec.

Q. To Liverpool 1

A. To Liverpool—stopping at Londonderry.

Q. Did you have any conversation with him on that voyage ?

A. I did ; immediately after I formed his acquaintance.

Q. Did he state to you anything of his conversation with John Surratt, in

which Surratt told him he was in Elmira the 14th of April, and only learned

the morning succeeding that the President had been assassinated 1

A. He did.

Q. Did he ever state to you that Surratt told him that he was in Elmira

;

that he went from there to some town, the name of whlcli he could not recollect,

but which had an Indian derivation ?

A. He so stated. I tried to recollect the town by repeating all the names
of towns in New York having an Indian derivation I could think of; but he

could not recollect it, nor could I.

Q. Did he further state that Surratt first learned of the assassination of Pre-

sident Lincoln at the city of Elmira, and that he immediately turned his face

towards Canada ?

A. Yes ; he assigned that as the reason.

Q. Did he ever state to you in any conversation on board that boat, or else-

where, that he was on intimate relations with Surratt on shipboard ; that Sur-

ratt could not have been guilty of participation in the assassination ; that he

really regarded him as a victim ?

A. He did, in answer to my question, whether he was in favor of compro-,

mising himself as an officer of the line of steamt^rs, by furnishing shelter and
affording facilities to such a man for leaving the country.

Q. Did he ever state to you that Surratt told him that the plan for the ab-

duction of Mr. Lincoln was the individual enterprise of Booth, and that he
furnished $4,000 or $6,000 for that purpose ?

A. He so stated, and mentioned those sums specifically.

Q. Did he state that the whole plan was laid by Booth ?

A. Yes; by " that reckless man. Booth," I think was the expression; and
that he always regarded it as the individual enterprise of that man.

A. At what tim'e was it that you had these conversations with him? do you
recollect the date ?

A. Not without reference to my diary. (Diary consulted by witness.) It

was on Monday, the 30th of October ; I left on the 5i8th.

Q. Did he ever say to you at that time, or after the 26th of September, 1865,

that he had never communicated his conversation with Surratt to any one else ?

A. He stated so, emphatically. I made a very earnest appeal to him not to

state what he had mentioned in that conversation in regard to Father LaPierre.

He stated that he was his early schoolmate, and that he had not repeated it to

any one else ; he told me so, positively and solemnly, and he cannot deny it.

Q. Did he tell you that Surratt did not know of his mother's position until

about the day of her execution ?

A. He did ; he defended John Surratt when I assailed him on that point.

Q. You state, distinctly, that he said he had not repeated that conversation ?

A. Yes, sir; I had written to Father LaPierre on the subject.

Cross-examined by Mr. Pierrepont :

Q. Dr. McMillan, the gentleman sitting by the district attorney, is the per-

son you refer to ?

A. That is the individual.

Q. When was the first time you ever saw him 1

A. On the steamer.

i
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Q. What date ?

A. The day of my arrival on the steamer—the 28th of October, I860.

Q. You made these entries in your diary at the time 1

A. At the very time.

Q. You wrote them down at these dates 1

A. I did ; at the time.

Q. Have you got them there?

A. I have.

Q. Was he present when you wrote them down ?

A. On one occasion, the 3d of November, when he gave me the address of

Surratt in Liverpool, I wrote it down in his presence.

Q. That you wrote down in his presence ?

A. Yes, sir; he gave me a pencil, and I wrote it down. He abstracted the

direction of a letter from a post office, which he gave me, and for which I

gave him a small present.

Q. What was the pi'esent 1

A. A tobacco-pouch, worked with beads by the Indians.

Q. You gave him that present for the information ?

A. Yes, sir ; and for his politeness to me.

Q. Was it for this information that you gave him the present ?

A. Yes, I did ; I wanted to know where John Surratt was.

Q. You wanted to find him out, did you ?

A. I wanted to meet him.

Q. You were not in pursuit of him ?

A. No.

Q. But you would like to find him ?

A. I thought I would like to meet him.

Q. Do you know Mr. Creswell 1

A. I know John Andrew Jackson Creswell.

Q. The Senator ?

A. I believe he is.

Q, Do you know John McCullough ?

A. I do.

Q. Where did you know these gentlemen?
A. In Elkton, Maryland.

Q. How came you there ?

A. I married in Cecil county ; settled there for a time.

Q. Settled in wliat?

I

A. I was in business for a time.

I Q. Settled in what business ?

j
A. In the grain business.

j
Q. That was your business, was it ?

A. Yes, sir ; for a time, until I became a student for the ministry, and I then
became an Episcopal minister.

i Q. How long did you continue in the grain business ?

[ A. I think it was something more than a year
;
perhaps a year and a half.

j' Q. How old were you when you went into the grain business ?

! A. I may have been twenty-two or twenty-three.

I

Q. Were you married ?

A. I was ; I was with my father-in-law.

Q. Did you continue in the grain business more than a year ?

'• A. No, sir ; not much more than a year.
' Q. Was there any difficulty or trouble in it ?

A. I was not very successful as a business man.
Q. And when you abandoned the grain business you went into the miaistry ?

Where did you study ?
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A. At the General Theological Seminary, New York.

Q. Were you admitted or licensed ?

A. I was ; I received deacon's orders from Bishop Whittingham

Q. When did you get deacon's orders ?

A. It was on the Trinity Sunday ordination of 1S61, I think.

Q. What day was that ?

A. I do not remember the day ; it was on Trinity Sunday.

Q About what time of the year 1

A. It must have been in May or June, 1861.

Q. After you went into the ministry, what did you do ?

A. I left for the South about that time.

Q. When did you leave for the South ?

A. I think I first crossed June 24, 1861.

Q, Had the war commenced when you took orders ?

A. Yes ; I then intended to remam.

Q. Were you educated in Maryland ?

A. I was to some extent ; I received a portion of my education in New York I

Q. Were you born in Maryland ]

A. No, sir ; I was born in the city of Philadelphia.

Q. Were you educated there 1

A. I received some instruction in my early life there, probably.

Q. In what school 1

A. I was so young when I left there I am not able to state.

Q. By whom were you educated 1

A. In part by Stephen Roswell.

Q. And you took orders in the Episcopal church ? Are you in that church

now ?

A. No, sir ; I became a Roman Catholic.

Q. When did you become a Roman Catholic ?

A. The 1st of May, 1865.

Y. Before you were an Episcopalian, what were you 1

A. In early life I was a Catholic ; I was educated a Catholic in early life.

Q. Then you were educated a Catholic and became a Protestant ?

A. My early religious education, until I was tenor eleven years old, was thati

of a Catholic.

Q. And then you became a Protestant ? How long did you continue a Pro-

testant 1

A. It was four years.

Q. How old were you when you began to be a Protestant, and how old when
you ceased ?

A. I cannot recollect positively my age, except by looking back. I will ask
you to give me one question at a time.

I

Q. When did you first become a Protestant 1
\

A. I attended Episcopal church, by direction of my father, when I was about

ten or eleven years old.

Q. Was your father a Catholic ?

A. No ; he had a strong prejudice against the Catholics.

Q. Was your mother a Catholic ?

A. She was before she was married.

Q. Has she been since 1

A. No, sir
; my father did not approve of that religion.

Q. When did you go back again to the Catholics ?

A. I have told you I made an open abjuration of the Protestant faith on the

1st of May, 1865.

Q. Where did you make your open abjuration 1

A. Before the Vicar General, of Quebec.
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Q. How loug did you continue a clergyman in tlie Protestant church before

you made your open abjuration?

A. I think I told you once before—four years.

Q. When did you first get to Richmond ?

A. I left the 24th of June, 1861. I arrived at Richmnnd on the 3d or 4th,

or, perhaps, the 6th of July. I was sometime running the blockade.

Q. You ran the blockade, did you ] Who did you see when you first got into

Richmond ?

Witness. The first time?

Mr. PiERREPOXT. Yes.

A. I saw great numbers of persons—soldiers and civilians.

Q. Were you acquainted with them ?

A. With some of them.

Q. You were a Philadelphian ?

A. No, sir; I had lived for some time in Maryland. My family were there.

Q. Does your father live in Maryland ?

A. He has lived there.

Q. You went into the grain bu^^iness, at Elkton, I believe. Did you do any-

thing else while you were there ?

A. No, sir.

Q. Were you ever at Winchester, Virginia ?

A. Yes.

Q. Will you tell the jury when you were there?

A. I was there in the first year of the war, when Bradley Johnson's regiment

was there.

Q. For how long?

A. I was then connected with the army, and only remained there for a few

days at a time.

Q. With what army 1

A. The confederate states army.

Q. What were you doing ?

A. I was chaplain to the regiment.

Q. How many times were you in Winchester 1

A. Well, I think, three times.

Q. While you were chaplain in this confederate regiment you were there

^ three times only ?

A. I am not sure that I was there but three times— that I made but three

separate visits.

i Q. Were you charged with stealing anything there ?

I

A. Never, sir.

1 Q. Were you not charged with stealiag some silk dresses in Winchester, and

taking them to your wife ?

A. Never, sir.

Q. Were you not so charged by the confederates themselves ?

A. Never, sir ; I bought some silk dresses in Richmond, which I paid for,

and sent them to my wife.

Q. Was there any difficulty about these silk dresses ?

A. I never heard of any.

Q. You never heard of any charges that you stole them in Winchester ?

A. Never, sir. If any such charges were ever made, they were by liars.

Q. You did not hear of them 1

A. No, sir.

Q, This is the first you have heard of them ?

A. The first time.

Q. Did you get any silk dresses in Winchester 1
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A. Never, sir ; I bought two silk dresses iu Richmond, for which I gave a

pistol, when I ran across the Potomac from Maryland.

Q. My question is whether you got any in Winchester ?

A. No, sir; 1 did not.

Q. Did you get any in Richmond ?

A. I bought two there.

Q. What did you give for them ?

A. I gave a pistol.

Question objected to by Mr. Bradley as having been already answered.

The Court stated to the witness that he need not answer the questions if he

wished not to answer them.

Witness replied he preferred to answer.

Q. Did you buy anything else in Richmond 1

A. I have bought many things in Richmond.

Q. Did you have any difficulty about any silk dresses you bought at Richmond ?

A. Never ; I got them there myself, paid for them, and sent them by some
friend to my wife. I gave $40 apiece.

Q. Did you not state that you paid for them with a pistol 1

A. I exchanged a pistol, the value of which was $80, and obtained for it two
silk dresses at $40 apiece.

Q. Were the eilk dresses new ?

A. They were.

Q. Were they made up 1

A. No, sir.

Q. And you never heard of any difficulty in regard to them ?

A. Never ; I heard my wife would not receive them.

Q. With what regiment were you in the confederate service ?

A. The first Maryland.

Q. What were you doing in it ?

A. I was chaplain.

Q. Did you continue chaplain the whole time ?

A. I always held a commission. I decline to answer that question any
further.

Q. My question is, did you continue chaplain the whole time ?

A. I always held a commission in the confederate states army. I waa
detailed to other business.

Q. Do you decline to answer my question ?

A. Simply because it is irrelevant and impertinent.

Q. That is your reason ; if it is, the court will tell you whether you are re-

quired to answer it or not ?

The court said the witness might decline to answer any question, the answer
to which would tend to degrade him.

The witness replied that he did not then decline to answer anything, that

there would be nothing in any answer tending to degrade him.

Mr. Me K RICK said the court had already decided that any witness might
decline to answer questions of this sort, tending to affect his position.

The court remarked that he had already said that.

Q. What was the date at which you left your regiment ?

A. When it broke up.

Q. What was the date ?

A. I am not sure, so many events occurred about that time.

Q. Can you tell when you first entered it ?

A. My commission was dated the 4th of July.

Q. Did you enter it then ?

A. As soon as I could arrive iu Winchester, I entered it.

Q. And you continued in it until it broke up. For how long ?
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A. For about two years, I think. It may have been a little more than a

year and a half.

Q. And you continued as a chaplain in the service for these two years ?

A. I did.

Q. Were you in any other service than that of chaplain ?

A. Latterly, I have been.

Q. During these two years 1

A. Not during these two years, unless it was as a volunteer scout or some-

thing of the sort.

Q. Did you go away from your regiment ?

A. Whenever I had a furlough I went away.

Q. Did you go away ?

A. I did, when I had a fui'lough.

Q. Where did you go ?

A. I always went to Richmond when I had a furlough.

Q. Did you go anywhere else ?

A. Perhaps to Petersburg.

(4. Did you go to Petersburg ?

A. Yes, a number of times.

Q. Did you go anywhere else ?

A. Yes, to a number of places.

Q. Did you go into the States ?

A. I do not think I crossed into Maryland, while the First Maryland regi-

ment was regularly enrolled.

Q. When was the first lime after you entered the confederate service as

chaplain, that you came into the other States ?

Mr. Bradley. [To witness,] you can answer that or not, as you please.

A. It was not long after the battle of Cold Harbor.

Q. What was the date ?

A. I do not remember the date.

Q. Cannot you tell the month ?

A. I do not remember the month.

Q Cannot you tell the year ?

A I do not know that I can. I do not pretend to have as good a memory as

some witnesses who have preceded me.

Q. Is not your memory good 1

A. It is admirable. But I prefer iu the matter of dates to refer to my diary.

Q. Will your diary tell this ?

A. No, sir, not that year.

Q. Then your diary will not help you in regard to that 1

A. No, sir. I can say that it was shortly after the seven days' battles before

Richmond. Soon after the battle of Cold Harbor.

Q. Where did you go to ?

A. To Maryland.

Q. What part of Maryland ?

A. I decline to localize any place through which I passed in Maryland, and
which might compromise any of the people who gave me hospitalities.

Q. Then you decline to answer that question ?

A. I decline.

Q. Did you go into other states than Maryland ?

A. Not the first time.

Q. Did you the next time ?

A. Not the second time
;
No.

Mr. Bradley again cautioned thewitaess that he need not answer these questions.

Q. Where did yott go ?

A. On these two occasions I went into Maryland only.
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Q. Where on the next occasion ?

A. Into Kentucky.

Q. What part of Kentucky ?

A. Covington was the last place.

Q. Kentucky was not one of the confederate states, was it ?

A. No, I believe not.

Q. What were you doing in Kentucky
[

A. I was en route to Canada.

Q. You were not en route to Canada as chaplain of your regiment, were you ?

A. I was en route to Canada to report for service.

Q. To report for service as chaplain 1

A. No, sir,

Q. You had not much to do as chaplain in Canada about this time, bad you?
A. There was room for a good deal of that service.

Q. Did you perform service as chaplain thei'e ?

A. I did not perform service as chaplain. I did as minister in churches at

Toronto and Montreal.

Q. You did not as chaplain ?

A. Yes, I visited the sick—those who were confederates, especially.

Q. When did you first go to Kentucky
;

A. It was about November, 1864, or the latter part of October in that year,

that I was directed to report to Canada ; and I travelled through Kentucky en route

,

Q. Who ordered you to report in Canada ?

A. Secretary Benjamin.

Q. To report as chaplain ?

A. No ; my orders were not stated.

Q, Did you think it was to be chaplain 1

Mr. Merrick. No matter what you thought.

Q. When did you get there 1

A. I think I can recollect the date precisely. It was the 15th of November.

Q, Have you the entry of the date you got there in your diary ?

A. Yes, sir, I have.

Q. Will you tell us exactly 1

A. I looked at it the other day. It was Wednesday, November 16. My
entry is on the same day of the following year, 1865, and that " this day one

year ago, I crossed into Canada by Niagara Falls."

Q. When did you make that entry ?

A, A year afterward, when it states it was made.

Q. Did you make all your entries a year afterward ?

A. No, sir.

Q. How long afterward?

A. Generally on the same day.

Q. Now tell these gentlemen when you got out of Kentucky ?

A. I propose to write a book on the Secret Service of the confederacy, and
I will send you a proof copy in advance.

Q. I want you now to tell this jury a little about your secret service.

A. I will answer cheerfully anything connected with the assassination.

Q. When did you go out of Kentucky, and how did you go 1

A. I rode through there on horseback with two men as guides ?

Q. Were you disguised ?

A. No, sir ; I rode in my soldier clothes as far as Lexington.

Q. Then what did you do ?

A, I took the train for Covington.

Q. Where did you go next?
A. I crossed over to Cincinnati and remained there till evening.

Q. Did you go in disguise 1
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A. No, sir.

Q Did you we.Tr your soldier's clothes ?

A. I told you I left my soldier's clothes just before we got to Lexington.

Q. What did you put on ?

A. I put on a citizen's dress.

Q. IIow long did you stay in Cincinnati?

A. I left the same evening.

Q. Where did you go?

A. I crossed by Cleveland to Buffalo . I stayed one night in Buffalo, and

left early next morning for Niagara Falls.

Q. At what time did you get to Niagara Falls?

A. I cannot recollect the date.

Q. Can you tell the month or the year 1

A. It was in November, 1864.

Q. Then in November, 1864, you went into Canada the way you have men-

tioned ?

A. Precisely.

Q. How long did you stay there ?

A. I left Canada on the 14th of January, 1865.

Q, Where did you go to ?

A. I went to Richmond.

Q. Which way did you go ?

A. I came through this city.

Q. Did you come in disguise through here 1

A. I wore spectacles.

Q. Did you wear them because your eyesight was affected 1

A. No, sir ; I wore them to affect the eyesight of others.

Q. Who did they affect ?

A. I do not know. I should not be here if I had not.

Q. Why do you say you could not be here?

A. I think if I had been passing through Washington not in disguise, it

would not have been so safe for me.

Q. When did you pass through Washington on your way to Richmond, in

disguise ?

A. I started on the 21st of January, 1865.

Q. Did you stop in Baltimore ?

A. No, sir ; I passed through on the night train.

Q. Did you stop here ?

A. I took breakfast here.

Q. Where?
A. I do not think it necessary to state where. I will state, however— I pre-

fer to state ; otherwise, you may infer I took it somewhere else. It was at the

Kimmel House.

Q. Did you see anybody here ?

A. 1 saw a number of persons.

Q. Did you see Booth here ?

A. No, sir.

Q. Did you ever see him ?

A. No, sir; not that I know of. I have seen his brother act.

Q. Did you ever see Booth, the assassin ?

A. I did not.

Q. Did you ever see Payne ?

A. Never, that I am aware of.

Q. Did you ever see Surratt in Canada ?

A. Never in my life, except at Liverpool.

Q. You say you never saw Surratt in Canada ?
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A. I got a glimpse of him in April, 1865, after the assassination. It was, I i

think, four or five days after.

Q. You saw him there in Canada ?

A. Yes. Father La Pierre told me it was John Surratt, and asked me if I

wanted to see him. I said. No.

Q. You left in January for Richmond ? Did you succeed in getting to Rich-
mond ?

A. I did.

Q. When did you get into Richmond ?

A. February 1, 1865.

Q. Was this in performing your duty as chaplain ?

A. It was a work of mercy on that occasion.

Q. Was the busness between Canada and Richmond in discharge of the

office as chaplain of a regiment ? P

A. That depends on how enterprising he is.
'

Q. Your enterprise got you into Richmond early in February ?

A. Yes, sir; the 1st of February.

Q. And the same description of enterprise kept you there how long ?

A. I finished my business in four days.

Q. Whom did you see there ?

A. The brother of the prosecuting attorney of this court—Major Carrington,

was the first person I met.

The District Attorney. He is not my brother,

WiTMKSS. Well, Major Carrington.

Q. Was he the only one you saw 1

A. No, sir ; I saw Secretary Benjamin,

Q. When did you leave there ? Have you some note of that ?

A. Yes, sir ; I left there, for the Potomac, on Saturday the 4th of February,
1865.

Q. Where did you go ?

A. To the Potomac river,

Q. Where next?
A, Crossed into Maryland.

Q. IJid you cross to Washington ]

A. I did.

Q. You came here again 1

A. Came here again,

Q. How long did you stay here 1

A. Two or three hours.

Q. Did you see anybody here ?

A. I saw one young man of our army, whose name I do not recollect.

Q. Did you come here on business to Washington ?

A. I passed through here as the shortest route to Canada.
Q. You did not come here on your business in Canada ?

A, I came here in course of transportation to Canada,
Q. You went from here to what point 1

A. Philadelphia.

Q. Did you stop there ?

A. I Avent directly through.

Q. My question is, did you stop in Philadelphia ?

A. I have stated that I went directly through.
Question repeated.

A. I stopped while the cars were taking me through the city

Q. How long,

A. I do not know the time.

Q. Did you see any person there ?
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A. No person that I knew.

Q. Where did you next go ?

A. To New York.

Q. How long did you stay there ?

A. For breakfast.

Q. Did you see anybody you knew there ?

A. Not a person.

Q. Had you any business as chaplain in New York ?

Witness, (to the court.) Is that a proper question ?

The Court. You may answer the question.

Witness. I have no objection to answering the question, but it seems to me
trifling.

Question repeated.

A. My business was to go to Canada, and I went on detached service.

Q. What do you mean by detached service ?

A. When a person is taken from the ranks or other position he may occupy
m the service, and is absent within the lines of the enemy, a person so acting is

generally called on detached service.

Q. When you are within the lines of the enemy on detached service, you are

not acting as chaplain ?

A. A man may be doing the business of a Christian in any service, and may
conduct himself as a Christian, even as a prosecuting attorney.

Q. Was a chaplain's service detached service, in your judgment ?

A. I considered it a service in which any Christian might be engaged. It

was to save the lives of human beings.

Q. Did you consider it the service of a chaplain on which you were engaged ?

A. I considered it a benevolent office.

Q. My question is whether you considered it the service of a chaplain in the

army ?

A. Do you want my impression 1

Mr. PlERRKPONT. I want you to tell these jurymen whether you do or not ?

Witness, (turning round towards the jury.) For the benefit of the jury I

will state that my object in going to Canada was to save the lives of five men.
Mr. PiERREPONT. You may stop right there and answer my question.

Witness. I thought you wanted me to tell the jury.

Q. My question is whether you considered the detached service on which
you were engaged as the service of a chaplain ?

A. You are as familiar Avith the distinctions between the lines of service in

the military as I am, and therefore you do not require information. I decline

to answer.

Q. Had you anything to do with the St. Albans raid ?

A. I was in Virginia when it occurred.

Question repeated.

A. Nothing in the world as to its inception.

Q. Did you ever talk with this gentleman (Dr. McMillan) about that raid?

A. Yes, sir ; I did. I told him I did what I could to save the lives of the

boys.

Q. Perhaps you told him something else. We will see presently. Did
you ever tell him anything about forging any papers in relation to that raid ?

A. No, sir ; I did not. The papers I carried were genuine.

Q. Did you change the dates of any papers ?

A. No, sir; I did not; nor did I tell him so.

Q. Did you tell him what you knew about these papers.

A. I may have said something about them.

Q. Will you state exactly what you did tell him about these papers con-
nected with the St. Albans raid ?
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A. I do not remember having told Lim about any papers. I know the

attorneys stated that they were papers "cooked up." That was not true. The
papers I carried were genuine, and were given to me by Mr. Benjamin.

Q. Did you tell this g-entleman anything about " cooked up" papers ?

A. I dare say I may have spoken on that subject.

Q. Did you tell him anything about the dates of the commissions for that raid 1

A. I did not. The papers which I carried were all genuine.

Q. I am not asking you whether they were genuine or not, but whether you
told him they were dated back ?

A. No, sir; I did not.

Q. Did you tell him anything more about the papers connected with the St.

Albans raid ?

A. I do not recollect.

Q. Did you tell him you had anything to do with the St. Albans raid 1

A. I did not, for I was in Virginia when it occurred.

Q. Did you tell him you had anything to do with the raid ?

A. I did not. I told him I was a messenger for the raiders.

Q. Where did you go as a messenger for the raiders ?

A. I went to Kichmond.

Q. Where did you go from ?

A. I left Toronto on the 14th of January; I think my voyage commenced
there.

Q. You went for the raiders 1

A. I went voluntarily.

Q. You went for the raiders as their messenger ?

A. Yes, sir.

Mr. Bradley said that was putting an answer in the witness's mouth; that

he had stated he carried the papers voluntarily, and noi as their messenger.

Q. Did not you say you went as their messenger ?

A. I did ; 1 carried jDapers.

Q. You knew what the character of that raid was ?

A. Yes ; I knew it was retaliatory.

Q Was that the " christian service " you alluded to just now 1

A. All wars are very unholy service.

Q, I want to know if that was the "christian service" in which you were
engaged to which you alluded just now '(

A. Yes, sir ; I told you I went to save their lives.

Q. You went for these raiders to Richmond to save their lives 1

A. Yes, sir ; that is what I went for.

Q. You were going to save their lives in that way ?

A. Yes, sir ; by producing testimony that they wei-e soldiers, and were doing
the same thing in New England that the federal army were doing in Greorgia.

Q. This testimony that they were soldiers required commissions, did it not 1

A. I believe so.

Q. Did you get commissions ?

A. I did ; 1 received them from the hands of Mr. Benjamin.

Q. Will not you tell the juiy when you received these commissions from the
hands of Mr. Benjamin ?

A. It was the day before I left Richmond.
Q. Now turn to your diary and see if you can tell us the date ?

A. Yes, sir ; my diary says I started for the Potomac on the 4th of Febru-
ary, 1865. This was the day before. I received them on the 3d of February,
1865.

Q. When did that raid take place ?

A. I recollect very well from other circumstances that it was on the 19th
of October.
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Q. Prior to that ?

A. Yes, ?ir; it was in the year 1864.

Q. The raid took place prior to the tima yon got the commissions ?

A. Unquestionably. There would have been no occasion for me to save

their lives if it had not.

Q. How long prior to the raid did it take place ?

A. I think I told you the raid took place October 19th.

Q. These commissions you received the f dlowing February ?

A. The commissions that I brought were the commission of an officer and an

extract from tiles in the war department that the other men were regularly

enlisted soldiers in the confederate States army.

Q. My question is, how long after the raid did you get these ?

A. I told you I left the 14th of January, and that I arrived in Richmond
February 1 ; that I received them on the 3d.

Q. And the raid occurred in 1864 ?

A. Yes, sir.

Q. Now, did you tell this gentleman (Dr. McMillan) that these commissions

were dated back ]

A. I do not think I could have done so, because, in the first place, they were

not commissions. There was a commission for one officer, and the others were

testimonials of private soldiers.

Q. Did not you tell him that these testimonials were dated back 1

A. No, sir.

Q. Did not you tell him that you dated them yourself 1

A. Never, sir ; it is a falsehood.

Q. Did you tell him anything about it ?

A. I have no recollection of any conversation on that subject.

Q. On the subject of the papers ?

A. We may have spoken of my bringing the commissions.

Q. Did you ?

A. We did, I think.

Q. Will you tell me what you said to him about it ?

A. I said that it was stated in the evidence in Canada that these papers were
"cooked up," but that I had received them from the hands of Mr. Benjamin.

Q. When you received them from the hands of Mr. Benjamin, what did you
do with them 1

A. I took them to Canada.

Q. For what purpose ?

A. I passed them to the attorney for the prisoners.

Q. For what purpose ? »

A. To prove their identity as officers of the confederate States army.

Q. To save these raiders 1

A. To save them from extradition—to show that they were my brother sol-

diers.

Q. You M'anted to prevent them from being delivered to the United States 1

A. Yes, sir; and I think the United States are now very glad that they did

not get them. They are more humane now than thej" were then.

Q. That was the reason you took the papei-s to Canada ?

A. It was : they were my brother soldiers, belonging to the same command
I think there were very few traitors in the confederate army.

Q. When yon got back on that commission, while on detached service, or as

chaplain, what then did you do ?

A. I requested to be sent back to the confederate army.

Q. Did you get back ?

A. I started and was on my way when I heard of the arrest of President
Duvis—Mr. Davis.
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Q. You were on your way where ?

A. On my way to Halifax ; intending to go via Matamoras to Texas.

Q. What then did you do 1

A, I remained in statue qtio.

Q. Where did you remain ?

A. I have lived the last two years at a little village near Quebec, with the

exception of the time I was in Europe.

Q. Was it before or after this raid that you made your renunciation of the Pro-

testant faith and became a Catholic ?

A. Some three months before ; I went for this purpose ; I was in conversa-

tion with a Catholic bishop in regard to the cliange.

Q. Did you make your renunciation of Protestantism before or after the raid?

A. Unquestionably it was after ; it was on the first of May.

Q. Have you been studying for the ministry since ?

A. No, sir ; I have a wife and three children.

Q. Are you studying for it now 1

A. No, sir ; I am engaged entirely in literary pursuits. I am writing this

book of which I have spoken, and of which I have promised a copy to the gen-

tleman.

Q. Book on what ?

A. On the secret service of the South.

Q. You were in the secret service of the South ?

A. I was so regarded when sent.

Q. What you did was called the secret service.

A. Yes, sir.

Q. By that you mean a spy ?

A. No, sir.

Q. What does it mean ? '

A. It means a man who is willing to risk bis life in any position for the cause

in which he is engaged.

Q. I think that is a very good definition. You were willing to risk your life

in the secret service ?

A. I have performed that duty several times.

Q. And you did risk your life in the secret service ?

A. I have risked my life many times.

Q. Where do you live now 1

A. I reside near Quebec, at St. Michel.

Q. Where is that ?

A. Fifteen miles from Quebec.

Q. Are you in any occupation except writing this book ?

A. That is all. I have been professor.

'^. Professor of what ?

A. Professor of language and of music.

Q. What language ?

A. When I was in Paris, of the English language, my native language, the

one I understood best.
*"

Q. You are professor. You are not professor of French ?

A. No, sir ; I understand the French.

Q. You were teaching—that is your occupation ?

A. Yes, sir ; to earn my subsistence when I was away in exile.

Q. When did you reach Liverpool when you went over on the Nova Scotia ?

A. We were nine or ten days on our passage. It must have been the 7th or

8th of November, 1865.

Q. Before you got over there were you in the band of Moseby at all ?

A. Never. I do not think I ever saw Moseby.
Q. Were you in Morgan's band ?
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A. I was. I was his chaplain.

Q. What was his business ?

A. He was a confederate general of cavalry.

Q. His band were pretty well known, were they not?

A. I believe he was regarded as a man of a good deal of daring.

Q. Were you with him when he made his raid into Ohio ]

A. No, sir; I was not connected with the command at that time.

Q. When did you become connected with Morgan's band ?

A. When I returned to the confederacy, after I was a prisoner, I was appointed

to his command.
Q. How long were you a prisoner ?

A. Three months.

Q. What prison ?

A. Carroll prison, in this city.

Q. What were you put in there for ?

A. They captured me in crossing the Potomac, one night.

Q. Did you tell them you were a chaplain ?

A. They were aware of that ; I had religious books with me when I was cap-

tured, and they confiscated them.

Q. Did you make known to them your religious character at that time ?

A. I never made any professions of my religious character.

Q. Was this Morgan the man who was called " Guerrilla Morgan ?"

A. His enemies so denominated him.

Q. Then we know who the man is. When you got over into Europe, how
long did you stay there ?

Witness. (To the Court.) Am I obliged to answer all these questions in

regard to my private business ?

The Court said the question was a proper one.

A. I resided in Europe eleven months.

Mr. Bradley reminded the witness the Court had already told him he need

not answer any question affecting his position in society.

The Court said the witness might decline to answer anything that put him
in danger of indictment or would tend to degrade him.

Witness. Then I am ready to answer everything—any question that may
be proposed.

Q. Where did you go ?

A. I arrived in Liverpool and remained there a week or two. When I left

town I transferred myself to Paris.

Q. Did you see Surratt there 1

A. Yes, sir ; I saw him in Liverpool. I went to see him.

Q. Where else did you see him 1

A. Never anywhere else except in Liverpool, and only twice there.

Q. You did not give him any money in Liverpool ?

A. No, sir ; 1 had none for myself.

Q. When you arrived in Liverpool, did yoii go to see this gentleman, (Dr.

McMillan) 1

A. I did the following Sunday, I think it was.

Q. Will not you tell these gentlemen what you told him about Surratt ?

A. I think 1 said to him, at that time, that the award for the arrest of Surratt

had been withdrawn, or that I had heard such a report. I knew he was af;er

that. I suspected him, and I told him this and found out the place where he
' WS8 staying for that purpose.

Q. That is what you told him ?

A. Something to that effect.
*

Q. Did you tell him that Surratt was the greatest scoundrel you had ever
seen ?
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A. No ; I do not think I ever said that of Mr. Surratt. I did say before I

had heard any explanation what I tliought of Surratt not going forward to aid

his mother during her trial, and Dr. McMillan defended him, and said Surratt

was kept in utter ignorance of all that was going on.

Q. My question is whether you told Dr. McMillan in Liverpool that Surratt

was the greatest scoundrel you had ever known, or words to that effect ?

A. No, sir ; I could not have said that.

Q. Did you say it 1

A. I could not have said it.

Q. How often did you see Dr. McMillan in Liverpool 1

A. I think only when he gave me his address.

Q. Did you call to see Dr. McMillan 1

A. I called to see him for the purpose of informing him that this offer of

award for the arrest of Surratt had been withdrawn. I thought his appetite for

money might stimulate him to search after Surratt.

Q. And you did not want Surratt searched after ?

A. I regarded him as innocent even before I had heard any evidence.

Q. I ask you if you did not want Surratt to be concealed and not searched

after.

A. I think no Christian man wants an innocent man persecuted.

Question repeated.

A. I am not a man to sell another man's life for money.
(4. Do you understand my question 1

A. Perhaps I do. You may repeat it if you like.

Question repeated.

A. Unquestionably I would not have given him up when I believed him to

be innocent.

Q. You still believe him innocent.

A. He was sensible in concealing himself, though he did not take any par-

ticular pains to conceal himself. He went round to public places seeing curi-

osities with Dr. McMillan.

Q. Is that all the answer you have to give to my question 1

A. I will tell you more if you desire it.
*

Q. You wanted to conceal Surratt ?

A. I did. I believed Dr. McMillan would betray him. He had expressed

such infidel sentimets that I believed for money he would betray him.

Q. Did you say anything to this man (Dr. McMillan) about infidel sentiments 1

A. He virtually admitted them.

Q. Did you say anything to this man about infidel sentiments ? I

A. I did. We both conversed upon the subject freely. I

Q. You felt shocked at his sentiments, didn't you?
• A. Somewhat.

Q. You did not consider them religious ?

A. Not considering that he had two sisters in the nunnery.

Q. I am not asking you about his sisters, I am asking you about his senti-

ments. -

A. I was shocked ; Yes. I

Q. Did you say anything to him about his religious sentiments ? . I
A. I did. We discussed the doctrines of the Catholic church. I tried to I

convince him that he had made a mistake in going away from it.

Q. You were somewhat violent in favor of the church were you not ?

A. Like most converts ; Yes.

Q. You were then a fresh convert ; I believe you have told us that ?

A. Yes, sir.
'

{|

Q. Did you write any articles for the newspapers over there ? !

A. Yes, sir.
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Q. For wbat papers ?

Witness. Is it necessary that I should state that ?

The Court. Unless you think it will tend to degrade you.

Witness. No, sir; 1 don't think that; I thought the articles were rather

creditable.

Question repeated.

A. I wrote for the Liverpool Post while I was there.

Q. What other papers 1

A. I wrote one or two articles perhaps for other papers.

Q. Did you write for the Daily Courier ?

A. Perhaps I gave one or two little notices to the Courier.

Q. Which side did you take in your articles, the rebel side or the Union side ?

A. The war had ceased and I had no opinions upon that subject.

Q. Which side did you take ?

A. There were no sides to take, there was a common country.

Q. Did you write in favor of either side ?

A. I wrote upon the subject of the rebel vessel Shenandoah, and stated facts,

Q. Did you write anything about the confederacy, stating that the confeder-

acy had exploded ? Did you write anything about it in its praise, showing that

your sympathies were on its side ?

A. 1 have been writing truths for the last year.

Q. Which side are you on now ?

A. I trust I am a loyal citizen of the United States.

Q. Are your sympathies against the rebel side 1

A. No, sir.

Q. Had you any confederate clothes on that ship ?

A. 1 had.

Q. What did you do with them ?

A. I kept them.

Q. Did you make an exhibition of them 1

A. Some gentlemen came in my state room and I showed them to them.

Q. Did you wear them ?

A. I have no recollection of having worn them.

Q. Where did you go from Liverpool ?

A. To London.

Q. How long did you stay there ?

A. A week or two.

Q. What did you do there ?

A. I tried to make some literary connection to write. I did not succeed. T

'did not admire the English, and I went to France.
- Q. That was the reason you left ?

j

A. Precisely.

1 Q. The reason was that you could not get employment, and therefore you did

not admire them ?

I

A. 1 preferred to remain in France and have the advantage of acquiring a for-

eign language.

I

Q. When did you go to France ?

j
A. (After consulting diary.) It was about the middle of December, 1S65.

! Q. Before you left Liverpool you stated that you told Dr. McMillan of the

withdrawal of the proclamation offering a reward for the arrest of John H. Sur-
-att?

I

A. I said I had seen a report—I was not certain—but I had seen a report it

was going to be withdrawn.
' Q. And you told Dr. McMillan so.

A. Yes, sir, I did. I thought it was desu-able.

52
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Q. Now give us the date when you left Liverpool 1

(Referring to diary.)

A. 1 think it was Wednesday, the 22d of November, 1865.

Q. You said you had told him before that, that the proclamation had been

withdrawn ?

A. I did not say that ; I said that I had seen such a report.

Q. Where had you seen it?

A. 1 do not recollect now,

Q. How long did you stay in Paris ?

A, Six months.

Q What did you do there ?

A. I gave lessons in English to a French family.

Q. Did you ever see Surratt after you left Liverpool ?

A. No, and I only saw him on two occasions at Liverpool, and the first time

there were witnesses present.

Q. You never saw him after that ?

A. Never until yesterday.

Q. Where did you go from Paris ?

A. I travelled there thi-ough the United Kingdom.

Q. Of what?
A. Great Britain ; through Ireland and Scotland. I also travelled throu^

Spain.

Q. Did you get any means from the confederacy to travel upon ?

A. No, sir, I never received anything from the confederacy ; hardly my pay

Q. When did you come back to the United States ?

A. I came to the United States about six weeks ago.

Q. When was the last time you had been in the United States prior to six)

weeks ago 1

A. The last time was about February 13, 1865.

Q. Then from February, 1865, you had not been in the United States until

a few weeks ago ?

A. Not until a few weeks ago.

Q. Had you been in the confederate States ?

A. There are no confedei-ate States.

Q, Where had you been?

A. I had been in Canada, with the exception of the time I was in Europe

Q In what ship did you return 1

A. In the China.

Q. Who was the captain ?

A. I forget his name.

Q. Where did you land ]

A. At Halifax.

Q. Where did you go from there 1

A. To Quebec.

Q. Where from there 1

A. Here.

Q. You went with some priest, did you not say ?

A. This priest lives about fifteen miles out from Quebec.
Q. At what place ?

A. St. Michel de Bellechasse ?

Q. What is the name of the priest.

A. I hope you will not require me to answer that. It cannot possibly hav'

anything to do with this case. It is out of respect to the good cure's feeling

that I prefer not to mention the name.

Q. You are not in any occupation, I understand, ex.ceept writing at present..

A. Not at present
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Q. You mean the person you have lived with is a real person ?

A. One could hardly live with a myth. I have told you that I lived with a

curate of the Catholic church.

Q. You are not a curate ?

A. No, sir. They sometimes admit laymen to their association when they

are of a respectable character.

Q. Has your family been Avith you all the time ?

A. No, sir.

Q. Have they been with you any of the time?

A. I have corresponded with them.

Q. I ask whether any of your family have been with you any of the time?

A. No, sir.

Q. Were your famil}- abroad with you?
A. No, sir. It was as much as 1 could do to suppoit myself.

Q. Did your family go abroad with you i*

A. No, sir.

Q. Did you see them abroad ?

A. No, sir.

Q. Did you see any of them ?

A. No. sir.

Q. When did you last sec them ?

A. I saw my wife shortly after she was imprisoned here in Washington.

Q. How long ago ?

A. It was during the progress of the war. They took her prisoner on board
the Mary Washington, and kept her there, at the navy yard, for three or four

days. While she was imprisoned there an infont child died.

Q. When was that?

A. The second year of the war.

Q. When since?

A. I saw her once in Baltimore, when I was there on a mission.

Q. When was that ?

A. I do not remember.

Q. About when '(

A. About 1SG3, I think.

Q. Have you ever seen her since ?

A. No, sir,

Q. You have spoken of your children. How often have you seen them?
A. She brought my children to see me when she underwent the risk to meet

ne in Lower Canada.

Q. Have you seen your children since 1863 ?

A. No, sir.

Q. Are they living ?

A. They are.

• Q. Where?
A. At Elkton.

Q. They and your wife live there ?

I

A. Yes, sir. I heard from them the other day.

I

Q. You have not been there ?

f A. No, sir, not yet ; I have been waiting on this case day by day.

Q. How long have you now been in Washington ?

i A. About six weeks, I think.

j
Q Have you been furnishing any evidence in this case ?

j

A. I made my affidavit myself last spring when Mr. Surratt was first arrested.
' Q. Were you summoned here ?

.
A. No, sir ; 1 volunteered to come and tell what I knew. I wrote to Mr.

Bradley in advance, before he had had any communication with me, and told
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him about what I could prove. I was induced to do this by reading McMillan's

affidavit, published in the " Times" of December 11.

Q. You had talked with the counsel before McMillan was cross-examined ?

A. Oh, certainly, I had made my affidavit last spring, stating then the same

facts that I have stated here.

By Mr. Bradley :

Q. You say you were not summoned. Didn't you have a summons served

upon you 1

A. Yes, sir, at Ogdensburg ; a summons, or something of that sort.

By Mr. PiERRKPONT :

Q. Was there any indictment against you ?

Witness. Where 1

Mr. PiERREPONT. Anywhere.
Witness. I never heard of one.

Q. At Elkton ?

A. I never heard of any.

By the District Attorney :

Q. Do I understand you to say that you wrote down in this diary the an-!

swers of Dr. McMillan at the time they were given to you 1

A. Oh no, sir ; I made notes of the persons I met on the voyage, and of the

conversations I had had with them on the several days. For instance, I would

write, "Talked with Dr. McMillan to-day, on such a subject." That is all.i

The general scope of the conversation T would remember, because as I was

writing this book I took particular pains to remember all that was stated.

Q. When you were asked the substance of that conversation, did I under-

stand you to say that you referred to the diary, and could state exactly what

he did say 1 i

A. No, sir. '
j'

Q. How do you remember ?

A. Because it is entered on the diary here—the day on which I formed hisj

acquaintance, the day I talked with him, (tendering the diary to the districti

attorney.) Here is the book, it is quite at your service if you desire to look at it.

Mr. Merrick objected to giving the diary to the District Attorney, as it was

something that was not at all in evidence.

Q. When did you make the entries of the conversation you had with Dr.

McMillan?
A. I made the entries at the time of the dates that are there recorded day by

day. Some are in pencil and some are in ink. Here is one of November third,

which I wrote in pencil on the rail of the steamer in 1865, while Mr. McMil-

lan was present.

Q. What interval would elapse between the conversation witli Dr. McMillan

and the entry in your diary?

H. I have just told you that I made this entry in his presence. He gave me,

his address and I wrote it down ; here it is.

Q. When did you make these other entries 1

A. Day by day.

Q. And you are able now to state from these entries the conversation

you had with him ?

A. No, sir; I did not state that. I remembered the substance. I have madei

notes at different times of this matter.

Q. How are you able to recollect ?

A. Well, sir, it was a very interesting subject and I have a very retentive

memory.
Q. You did not gather it then and put it down in that book ?

I
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A. I have abstracts here—little short notes. I have been accustomed to

'preach from notes, and therefore it is only necessary for me to put down a few

'odd notes, and I can always connect them afterwards.
' Q. And under these circumstances you now undertake to state the conversa-

tion you had with Dr. McMillan at that time ? «

A. I do, because I have repeated them over often to different persons from that

time to this. I have repeated the substance of the conversation to the curate,

and others with whom I have lived, and to others, as also my suspicions as to

the integrity of his motives towards Mr. Surratt.

By Mr. Bradley :

. Q. At what time did you receive your pardon from the President ?

A. I took the oath of allegiance to the United States in Paris, before Mr.
John Hay, about or nearly a year ago.

, Q. What time did you receive your pardon 1

I

A Last month, I think.

Q. Last week 1

A. That would be last month, wouldn't it ?

Q. Up to that time did you or not consider it unsafe for you to come into the

^United States ?

' A. Yes, sir ; I remained quiet and did not appear on the streets publicly.

By Mr. Mrrrick :

Q. You were going to state in the cross-examination that you had expressed

"some hard sentiments towards Surratt on ship-boai-d because of his not coming
on here when his mother was in such danger, and that McMillan had defended
him. Will you now please state what you were going to say, but were stopped
|from saying 1

A. I stated to Dr. McMillan that when John' Surratt first arrived in Montreal
I believed him to be as innocent as other gentlemen whose names had been as-

sociated with him in a proclamation that was issued, because this proclamation
"was issued before any proof could have been given here on the subject. Though
1 believed him innocent, yet, as he had neglected to follow the advice Father
LaPierre and I had extended—which was that he should go to Washington and
'ell all he knew—I felt more like giving him up than protecting him. He says :

' You do the fellow injustice there, because he was in so secluded a place that

he knew nothing of the progress of the case, and was sedulously kept in igno-

rance of it by the gentlemen who surrounded him, who kept saying :
' Every-

^.hing is going on well. You know your mother is innocent ; they cannot mur-
der her; and she will be finally saved, if you keep quiet.'

"

Q. I understood you to say, in reply to a question by the counsel, asking
ibout your sympathies, that they were no longer with the rebels, because there

•ivas no rebellion.

A. I so understand it. I took the oath of allegiance last ftill in Paris before

Wajor Hay.

(
Q. And you acquiesce in the present condition, and claim to be a loyal

pitizen ?

• A. I so regard myself, and trust to do my duty to the Constitution.

' Q. Something further was said to you in regard to the infidel sentiments ex-

.pressed by Dr. McMillan in your conversation. What was said about that

matter 1

. A. He certainly expressed doubts as to the future existence of the soul, be-

cause my argument was to this effect :
" You medical men are so apt to be sci-

;'Qtific
;
you are so accustomed to chopping up the human body, and to destroy

t by chemical analysis, that you think it is all gas. I think this is rather a
'veakness of the medical profession."

II
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Q. What did he say 1

A. He did not withdraw his opinions as to what he had expressed ahout the

future of the soul. ^
By Mr. Pferrepont :

Q. Did Dr. McMillan state to you what you have just now repeated in rela

tion to Surratt's concealment ]

A. Yes, sir.

Q. He said it when and where 1

A. He spoke on that subject very often. After two years lapse of time I

cannot pretend to localize—to state what particular part of the ship it was said

on.

Q. It was said on the steamer while crossing the ocean ?

A. Yes, sir.

Q. You are sure of that ?

A. Yes, sir.

Q. You have been asked about your pardon; won't you tell us when you i

got your pardon 1

A. It is dated the 4th of June, and was given to me the 3d, 4th or 5th of l|

July.

Q. Given to you on the morning of the 4th of July, wasn't it 1

A. Yes, sir ; it was a very happy omen.

Q. Who gave it to you 1

A. The counsel for the defence.

Mr. Bradley, Sr. My son gave it to you, didn't he 1

A. Yes, sir.

Q. Who obtained it 1

A. I made my own affidavit and wrote my own letter to the President, re-j

questing Mr. Bradley, as he went into town, to present it to his excellency.

Mr. Bradley, Sr. Which I did.

Q. When 1 since you came here to testify in this case ?

A. Yes, sir.

The court here took a recess for half an hour.

AFTERNOON SESSION.

Lewis J. Garland, recalled by the defence.

By Mr. Merrick :

Q. State to the jury whether or not you know Louis J. Weichmann.
A. Yes, sir.

Q. Did you take a walk in company with Louis J. Weichmann and Mr. Bro-
;

phy, in the spring or summer of 18G5 ?

A. I took a walk with Mr. Weichmann, and we called on Mr. Brophy. He
introduced me to Mr. Brophy on that walk.

Q. And was that after the time that he had testified before the military com-
mission 1

A. Yes, sir, after the testimony had closed.
j

Q. Did Mr. Weichmann state to you in that conversation that he was very i

much troubled in his conscience about the testimony he had given at that i

trial ?
I

A. He did. He wished me to go with him to St. Aloysius church, as he
said he wished to make a confession : that his mind was so burdened with what
he had done, that he had no peace.

Q. Did he say to you that he was going to confession to relieve his con-

science ?

A. Yes, sir ; he did.
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1 Q. Did you say to him, "That is not the right way, Mr. Weichmann, you
Ihad hotter go to a magistrate and make a statement under oath"?"

A. I did.

Q. Do you remember his replying to you, " I would take that course if I

were not afraid of being indicted for perjury ?"

I
A. He did make that remark to me, and I then asked him the particulars.

1 He said if he had been let alone, and had been allowed to give his statement as

he had wanted to, it would have been quite a different affair with Mrs. Siirratt

;
than what it was. In the first place, he said that when he came home and had
la half-holiday, Mrs Surratt said it was a pleasant day

Mr. PiKKRKPO\T. Never mind all that.

WiTNKSS. lie said it would have beeu very different with Mrs. Surratt if he
had been let alone.

^j Q. Did he say who troubled him ?

f j
A. Yes, sir ; he said the parties who had charge of the military commission.

Q. Did he say to you that he had been obliged to swear to the statement

that had been prepared for him, and that he was threatened with prosecution

for perjury—threatened with being charged as one of the conspirators unless he

did?

A. Yes, sir ; he did ; that it was written out for him, and that he was
threatened with prosecution as one of the conspirators if he did not swear to it.

Q. Did he say to you anything about his having been told by a man that he
had made the confessions or statements in his sleep ?

A. Yes, sir. He said that a detective had been put into Carroll prison with

him, and that this man had written out a statement which he said he had
made in his sleep ; and that he had to swear to that statement. I asked him
why he swore to it when he knew it was not true? He said part of it was true,

but not all the points that he could have given, if he had been let alone, were

contained in it.

Q. It was on account of that statement that he wanted to go to confession

—

to relieve his conscience ?

A. Yes, sir.

Q. Did he tell you that on the 14th of April, 1S65, the day of the as-

sassination, Mrs. Surratt had told him that she wanted to go to see Mr
Nothey on business, having received a letter from Calvert requiring her imme-
diate attention ; and that they had gone to Surrattsville, and when they found

Mr. Nothey was not there, and that he and Mrs. Surratt had started to come
i home, when they met Mr. Jenkins, in turning around to see whom, the spring

I

of the buggy was broken 1

I
A. He didn't tell me the particular man, but he told me that if it had not

[
been for some gentleman calling them back after they had started to Washing-
ton, Mrs. Surratt would not have seen Lloyd that day. He said further, that

,
in turning round to go back, the spring of the buggy was broken ; and that

'then it was they met Lloyd.
I Q. Did he tell you that when Mrs. Surratt learned that afternoon he

had a half holiday, that she said she would like to go to Surrattsville, but did

; not know where to get a buggy, and that he then told her to send for Booth,

land that she replied she did not know Booth was in town?

A. Yes, sir.

Q. He told you that he had suggested sending for Booth, and that she said

she did not know Booth was in town?
A. Yes, sir; and he further told me of the conversation that he had with

1 Booth when he went down after the buggy.
! I Mr. Bradley. There is no doubt about this being the man. (pointing to

the witness Weichman.)
A. No, sir. I have met him frequently.
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Cross-examined by Mr. Pirrrepont :

Q. Have you ever been examined before ?

A. Yes, sir.

Q. Where were you examined 1

A. I was examined before Judge Olin, and then I was examined in the "War

Department. I do not know who they were who examined me.

Q. Was your examination taken down in writing 1

A. It was, sir, I believe.

Q. Did you state any of these things then that you now state ?

A. No, sir ; because I had not had this conversation with Mr. Weichmanu
until after I got out of prison.

Q. Did this conversation take place in the prison 1

A. No, sir.

Q. Where?
A. In the street.

Q. Where?
A. In a walk from Ford's theatre. He came up there after me. We walked

down past this building to a house at which I was to call, on C street, to see M
family. We then went down to St. Aloysius church. When we got down ther^

he went inside, and I sat down on the steps and waited until he came out.

Q. Did he go to confession ?

A. I do not know whether he did or not. I did not go in the church.

Q. Is confession customary in the Catholic church ?

A. He is a member ; he can tell you.

Q. I ask you.

A. I believe so.

Q. Don't you belong to that church ?

A. I do.

Q. Does he too ?

A. I don't know. He says he does.

Q. I ask you whether confession is customary in the church ?

A. It is, 1 believe.

Q. Was there anything in his manner that was excited at the time ?

A. He got excited afterwards down in Dubant's saloon.

Q. Did he recite Shakspeare ?

A. Yes, sir.

Q. Hamlet?
A. Yes, sir ; Hamlet's Soliloquy on Death. j

Q. Were you alarmed at his state of mind ? 1

A. Not at all. I was alarmed at the statement made to me. I was aston-

ished at any man making such a statement as that to me.

Q. It was very shocking ?

A. Yes, sir ; it was to me.

Q. When you were examined before, did you state anything about having
;

stood up in front of the steps of the theatre at the tim^of the murder ?

A. Judge Olin did not get as far as that with me. He got as far as six |

o'clock in the afternoon in my examination.

Q. Did not anybody get as far as that Avith you ?

A. Never, in my examination.

Q,. Didn't they get so far as to ask you where you were in the theatre all the

time ?

A. No, sir ; they did during the day. I stated my business was in the thea-

tre.

Q. Didn't they, in the examination at the War Department, get so far as to

ask you where you were during the night of the assassination 1

A. No, sir.
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Q. Did Judge Olin, in the examination befoi-c him 1

A. I do not think Judge Olin got as far as t(» ask me where I was at the

time the assassination took place?

Q. Did they, at the examination at the arsenal 1

A. No, sir.

Q. Then you were not, at any time until in your examination here, asked
where you were at the time of the assassination ?

A. No, sir.

Q. Have you stated that, on the evening of the assassination, for more than
an hour before it, you were not in front of the theatre?

"Witness. When and where ?

Mr. l^iKRREPONT. Anywhere, on either of these examinations.

A. No, sir ; never.

Q. Did you state so, in your examination at the War Department?
A. No, sir.

Q. Did you state so on your examination before Judge Olin ?

A. No, sir.

Q. Did you state so on your examination at the arsenal ?

A. No, sir.

Q. Have you had any other examinations ?

A. None but here. The testimony I gave at the arsenal was in regard to

Spangler. I have never read it or seen it Whether I did get as far as that in

my examination, or whether any question was asked me about that, I do not

now remember.

By Mr. Bradlkv:

Q. Have you seen your examination at the War Department ?

A. No, sir.

Q. Was it ever shown to you at the time of your examination ?

Mr. PiERREPONT said he was now examining the witness, and did not care to

have him taken out of his hands in that manner.
The Court said that when counsel had entered upon the examination of a

witness he should be allowed to conclude that examination without interruption.

Then, if there was anything that counsel on the other side desired to have ex-

plained, or any additional inquiries, the witness could be turned over to him.

Only one counsel at a time, however, should be permitted to examine the witness.

By Mr. Pierrepont:

Q,. Will you tell us what day of the month it was you had this walk with
Mr. Weichmann ?

A. I cannot exactly tell the date, but 1 can find it out in a very short time.

Q. Can you tell the day of the week ?

A. No, sir.

Q. Was the trial going on, or not ?

A. No, sir; it was after the trial had closed.

Q. Weichmann told you that he had stated tilings that were not true ?

A. Yes, sir.

Q. And that his conscience was terribly troubled about it ?

A. Yes, sir.

Q. And that he wanted to make confession ?

A. Yes, sir.

Q. Did he tell you that he wanted you to aid him in any way in his confession?

A. No, sir.

Q. You were in no way a priest, to receive confessions ?

A. No, sir ; never.

Q. What was your business ?

A. My business was then, as now, costumer.
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Q. Were you a religious and devout mau at tliat time—I mean wei*e you
noted in that way, so as to lead him to talk to you?

Mr. Merrick objected to the question. Objection overruled.

Witness. I decline to answer.

Q. When did you leave the city ?

A. After the trial. I left the 25th of July.

Q. You did not leave until then ?

A. No, sir.

Q. Where did you go 1

A. To Baltimore.

Q. Was this conversation after you went to Baltimore, or before ?

A. Before I went to Baltimore. I never saw that gentleman (Weichmann)
after the execution until I met him here.

Q. Do you know when Weichmann left the city ?

A. I do not. I avoided his company ever after that.

Q. Have you avoided it ever since ?

A. I never met him afterward until I met him here the other day, when he

shook hands with me.

Q. Why did you avoid his company ?

A. I thought he was a dangerous man.

Q. That was the reason, was it not?

A. Yes, sir.

Q. Was it on account of this confession made to you ?

A. Yes, sir.

Q. Did you invite the confession ?

A. No, sir.

Q. It was wholly voluntary?

A. Yes, sir; wholly voluntary on his part.

Q. Had you ever been in such relations with him as to invite him to a reli-

gious confession of his guilt?

A. No, sir ; never.

Q. Are you still connected with the theatre ?

A. Yes, sir.

Q. What side did you sympathize with in the war?
A. I did not sympathize with either. I was doing a business with a mixed

population and I kept myself neutral.

Q. Where neutral f

A. In this city.

Q. You told us the other day that you were from New York.
A. No, sir ; I told you I was from Boston.

Q. When I questioned you further didn't you tell me you were from New
York ?

A. You asked me if I was raised in Boston and I told you no, that I was
raised in New York.

Q. When you were examined before the military did you say you were from

Baltimore ?

A. I was never asked the question.

Q. Well, you were born and raised in New York ? r
A. No, sir ; I was born in Toronto, Canada.

Q. When did you come to the United States ?

A. In 1845 with my family.

Q. During this war you did not sympathize with these rebels ?

A. I did not sympathize with either side.

Q. You did not sympathize with the Union side ?

A. With neither side.

Q. You felt wholly indifferent ?
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A. I sympathize with every one who is in trouble.

Q. You only sympathize with the side that happened to get beat 1

A. No, sir ; 1 did not sympathize with that.

Q. Did your sympathies change in the progress of the war from time to

time ?

A. No, sir ; it was quite an indifferent matter to me.

Q. You didn't care which side succeeded ?

A. No, sir; it did not make much difference to me.

Q. You did not care ?

A. No, sir.

Q. You did not care whether the Union government was destroyed or not ?

A. It didn't make any difference to me.

Q. And you didn't care whether the confederacy succeeded or not 1

A. No, sir.

Q. And you didn't care which army was slaughtered?

A. Oh, yes, sir ; I did care about that.

Q. Which army did you sympathize with ?

A. I am opposed to war ; I did not want to see either army slaughtered.

Q. Were your sympathies with either army ?

A. Neither.

Q. You didn't care for one more than the other 1

A. No, sir.

Q. Are your feelings the same now as they were during the war ?

A. Yes, sir.

Q. You were wholly indifferent to the safety or the ruin of the government ?

Witness. Of the government]
Mr. PiERREPONT. Yes, sir.

Witness. Well, as I don't happen to be in any particular part of the govern-

ment, merely doing business here as a foreigner, why I have no particular

interest.

Q. Then you are a foreigner, are you 1

A. Y'es, sir ; I was born in America, but not in the United States.

Q. Did you know of Weichmann going away 1

A. No, sir.

Q. Didn't know of his going to Philadelphia ?

A. No, sir.

Q. How long before this trial did you meet him in Washington?
A. Some time before the 4th of July.

Q. Of what year ?

A. 1865.

Q. Had you been intimate with him ?

A. I was intimate with him as long as we kept together—until I shunned
him, shook his society.

Q. Where did your intimacy begin?
A. In the penitentiary.

Q. When was that ?

A. During the trial at the arsenal.

Q. When did your intimacy end—before or after the trial was over ?

A. After.

Q. How long after ?

A. I do not know how long.

Q. Your intimacy was pretty short ?

A. It commenced in the month of May, and ended in the latter part of June.

Q. Do you feel friendly towards him 1

A. I have no antipathies towards him at all.

Q. Do you feel hostile at all ?
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A. No, sir ; not in the least.

Q. Never have

A. No, sir.

Q. Have never expressed any hostility 1

A. No, sir.

Q. And you had not when you heard him make these revelations of this

perjury?

A. No, sir ; I wanted to shun his company—that is all.

Q. And you did shun it ?

A. Yes, sir ; I did.

By Mr. Bradley :

Q. You have heen asked about hostile feelings
;
you may have feelings which

would lead you to avoid a man without feeling any hostility to him 1

A. I suppose that is what I mean ; I say I have no antipathy towards him,

but I do not wish to hold any communication with him.

James J. Gifford sworn and examined.

By Mr. Merrick :

Q. Do you know Mr. Weichman ?

A. I have seen him. I have no acquaintance with him.

Q. Wtre you in Carroll prison with him 1

A. Yes, sir.

Q. This is the man here? (pointing to the witness, Louis J. Weichman.)
A. Yes, sir.

Q. Did he say in your presence that an officer of the government had told

him that unless he testified to more than he had already stated they would hang

him too 1

A. I heard the officer tell him so.

Subsequently ordered to be stricken out by the court.

Q. Who was present at that time ?

A. James Maddox.
Subsequently ordered to be stricken out by the court.

Q. Did Weichman ever say anything to you about wanting to go south ?

Mr. PiERREPONT objected, and, at the same time, asked that the answers to

the first two questions be stricken out, as they did not relate to this trial, and

were not contradictory of anything Weichman had said, as would appear from

a reference to his testimony.

The testimony of Weichman on this point was referred to and commented
upon by the counsel, when
The Court said he thought the objection which had been made a proper one,

and directed the answers already given to be stricken out.

Mr. Merrick reserved an exception.

Q. At any time when you, Weichman, and Maddox were present in Carroll

prison, after Mr. Bingham left there, did Weichman say anything amounting in

substance to the fact that Bingham had threatened him, if he did not state

more than he had already 1

The District Attorney objected, on the ground that the question being a

collateral one, counsel was bound by the answer of the witness.

The Court said he had no recollection of having ruled the question to be a

collateral one.

Mr. Merrick remarked that the court had made no such ruling.

The objection was overruled, and the witness directed to answer.

A. I never had any conversation at all with Mr. Weichman after that time.

Q. Was Mr. Ford there in prison with you ?

A. Yes, sir ; he was up there.
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John Matthews sworn and examined.

By Mr. MERniCK :

Q. State where you were in the month of April, 1S65, and what you were

doing.

A. I was in the city, playing at Ford's theatre.

Q, What is your profession ?

A. I am an actor.

Q. State where you were on the afternoon of the 14th, and whether you
met Booth on that evening.

A. I did.

Q. Where did you meet him ?

A. On Pennsylvania avenue, above Thirteenth street.

Q. Opposite one of those triangular spaces ?

A. Just at one of those triangular enclosures.

Q. Was he walking or on horseback 1

A. He was on horseback.

Q. On what side of the street was he ?

A. The north side.

Q. Did he ride up to the curbstone to speak to you ?

A. Yes, sir.

Q. Did you hold any conversation with him ?

A. Yes, sir.

Q. How long were you conversing with him 1

A. Frum three to five minutes.

Q. Was he leaning over his horse's shoulder talking to you ?

A. Yes, sir.

Q. Had hold of your hand ]

A. Y'^es, sir. We crossed hands. He held the reins with the left hand, and
took mine with the other.

Q. Did his hands shake much 1 Did he appear to be at all nervous ?

A. Yes, sir ; I saw he was nervous and agitated.

Q. Did he leave any impress of his nails on your hand ?

A. Yes, sir ; he squeezed very warmly.

Q. What kind of a hat had he on 1

A. A dark hat.

Q. What is your height ?

A. About five feet seven.

Q. State whether or not, at that time, Booth placed any paper in your hands ?

A. He did.

Q. Was it a sealed paper ?

A. Yes, sir ; sealed and stamped.

Q. What did you do with it ?

A. Put it in my pocket.

Q- When did you next see it 1

A. I saw it in my room immediately after the shot was fired—that is, a few
minutes afterwards—when I succeeded in getting out of the building.

(^. Y'^ou were in the theatre at the time the shot was fired ?

A. Yes, sir.

Q. Did you open the paper 1

A. I did.

Q. What did you do with it after yon opened it ?

A. I read it.

Q. What then did yow do with it ?

A. Burnt it up.

Q. In whose handwriting was it ?
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A. I think in the handwriting of Booth. I have seen his name on photo-

graphs ; and since that time I have seen a letter written by him.

Q. What was on that paper, and whose names were signed to it ?

Mr. PiEUREPONT. I object to that, and don't desire to discuss such a propo-

sition.

Mr. Bradlev said it was a serious matter, and asked the court to indulge

the counsel until to-morrow morning. It was expected to show that the

contents of the letter was an agreement between four conspirators, neither

of whom is on trial here. He didn't know whether the matter had ever

reached the ears of the Court. This witness had been examined before the Ju-
diciary Committee, and that was how the defence found the matter out.

The Court said he had studiously avoided hearing and reading anything

concerning this matter, premising that he might possibly have to try some case

connected with the conspiracy. He did not think counsel had such a low esti-

mate of him as to approach him with anything of the kind beforehand.

Mr. Bradley stated that he did not think it would be wrong for the court to

see or read the contents of the letter and form an opinion as to its admissibility;

but he thought it was a grave matter, as showing who were the original conspi-

rators, who had entered into an agreement and signed it together, and directly

touching the innocence of the prisoner.

Without farther discussion, at 2.45 p. m. the court took a recess till to-morrow

morning at 10 o'clock.

Wednesday, July 17, 1867.

The court was opened at 10 o'clock.

After the calling of the list of jurors by the clerk had been concluded, Mr.

Bradley, sr., said, when the court adjourned yesterday a proposition was made
to introduce an agreement between Booth and others in relation to the conspiracy.

He admitted the paper would not be evidence for the prosecution, because it

would show that Surratt was not in the conspiracy, but it was clearly admissi-

ble when offered by the defence. He held that it was pertinent lo the issue, and
when any evidence was offered it was for the court to determine whether the evi-

dence offered is pertinent to the issue, and it is for the jury to determine the

weight of the evidence. If the court can see that the jury may draw an infer-

ence from a fact offered, it must go to the jury. It is exceedingly difficult to ascer-

tain whether any positive rule of law governs the admissibility of testimony,

and he had therefore hunted up no authorities. What is offered in evidence as

a fact bearing upon the issue which this jury is now trying, and in the absence of

any positive rule of exclusion it must go to the jury. If there is such a positive

rule it is for the prosecution to show it. This is not a case where the prisoner

might have manufactured the proof, but it is the declaration of the party, made
at the very act, and it is as much a part of the res gcstcB as though it were
written at the moment of the transaction. It is the concerted plan signed by
the actors immediately preceding the action, and they go from the table and com-
mit the acts which the prosecution have shown and proven. The prosecution

have proven the execution of the act, and the defence now desires to prove the

agreement to execute ; and in view of the testimony already given none could

suppose that the prisoner assisted in fabricating this proof. Two questions are

involved in this trial—one whether he was a conspirator to murder the President,

and the other whether he was an actor in the murder. These are totally dis-

tinct questions. The charge here attempts to fix the prisoner as engaging in the

murder, and the conspiracy is to be shown as proof. Another question was,

Avhether there was a conspiracy to kill, and that is the gist of the inquiry here.

Who were the conspirators and what was the real object of the conspiracy is a

question for inquiry. Ordinarily a conspiracy is a secret, and is to be proved by
circumstantial evidence, for if it were made public, then the conspiracy would
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be exploded, The prosecution has atteiniited to show that there was a conspi-

racy. What conspiracy ? They say they trace the conspiracy from I860 until

its culmination, and they thouj^ht Surratt and others were engaged in a conspi-

racy. This was proven by Weichmann's testimony. If they have proven any-

thing by this witness, it is that the conspiracy he (Weichmann) testifies to had
terminat(,'d and failed in March, 18G5. After that time they never brought the

parties charged together by any one witness, and it is therefore a question for

the jury whether there were two conspiracies and what became of that conspi-

racy in March. They have offered to prove that Surratt was here on April 14th,

and we must meet that point. They offer evidence from which they infer that

Surratt was in that conspiracy, and tiie defence meet that by offering the agree-

ment of the conspirators and showing that Surratt was not a party to that agree-

ment. The prosecution had produced Booth's diary to show that the murder
was decided upon on April 14, and can the defence then be precluded from offer-

ing the agreenunt to murder, in which the name of the prisoner does not appear 1

It is not the confession of the party who had done the deed, but it is the agree-

ment to do it, and the prisoner is excluded from the agreement, and he could,

therefore, see no reason or could conceive no rule of law why the evidence should

not be admitted. He (Mr. Bradley) admitted that elementary writers argued
tliat circumstantial proof was better than positive proof, but no writer ever held,

that circumstantial evidence was better than positive written proof. Here was
a contract that committed men to the gallows ; a contract that would, never have
been entered into except by men who had lost their reason—madmen; a contract

to commit a murder that has not its parallel. It was not kept in their posses-

sion and secreted by them, but handed to a third party, to be used as evidence
against these four men who boldly offered themselves a sacrifice for what they
deemed to be the nation's wrongs.

In this contract the prisoner could not participate, and it is due not only to

the prisoner but to others that have been murdered, that all the facts connected
with the conspiracy should be brought out, and this paper cannot be excluded
except upon the most inexorable rule of law. If it were the prisoner's own
act it could not be offered in evidence, but it is the act of the conspirators, to the

exclusion of the prisoner. The question of the admissibility of this evidence
is fur the court. The question whether Surratt was a party to the conspiracy

is a question for the jury. How is he to prove that he was not a co-conspirator

except by the agreement agreed when he was not there 1 The first conspiracy,

which was to abduct, culminated on the 16th of March, and the prosecution had
never brought the parties together again, and the effort now is to fix the prisoner

with another conspiracy made on the 14th of April, and agreed upon in writing.

To this inviting the prisoner was nut a party, but it was in evidence that he was
invited, iifter the fjiilure of the first conspiracy, to come to Washington and en-

ter into another. Here is that other conspiracy agreed upon, but to which
Surratt is not a party, and he (Mr. Bradley) could see no rule that could exclude
the evidence.

Mr. Carrington said he did not deem it necessary to say much against the
admission of this testimony, for the subject was too plain. It was an attempt to

offer a paper said to be a copy of one which had been written by one Booth,
who was not a witness. It was not even an original paper, for the witness says
he destroyed that. It was nothing but hearsay evidence, and the evidence of a
third party, and he did not suppose the court would for a moment entertain it.

In regard to the unjust imputation cast upon honorable men, that the conspira-

tors tried at the arsenal had been murdered, he would answer that at the proper
time and in the proper manner. All who were condemned by the military com-
mission met a deserved murderer's death. The prosecution would show the
country that Surratt was the armor-bearer of Booth, a man who was false to his

country, false to his government, and who deserted his mother, and by flight had
admitted his guilt.
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Mr. Merrick, interrupting, asked Mr. Carrington what authority lie was quot"

ing. He supposed this was a question of law.

Mr. Carrington said he understood these feeble attempts at wit. It was

to create laughter, and the same spirit would create a mob if possible. In con-

clusion Mr. Carrington argued that the testimony should be excluded.

Judge Fisher luled that the testimony was inadmissible. It might have been

the very object of conspirators to thus screen some of the parties to the conspi-

racy by getting up this agreement.

Mr. Merrick reserved an exception.

John Matthews—cross-examination.

By Mr. Pierrepont :

Q. Won't you tell the jury from what country you came to this 1

A. I never lived in any other country ; I was born here.

Q. Where?
A. In Ohio.

Q. And from Ohio where did you go ?

A. I lived in Maryland until I was 16 years of age ; and have lived in almost

every other northern city.

Q. What part of Maryland ?

A. Western Maryland.

Q. What is the name of the town ?

A. Cumberland.

Q. Were you there educated for the stage ?

A. No, sir.

Q. Where did you get your education 1

A. In various parts of the country.

Q. Did you take any part in the late rebellion 1

A. No, yir.

Q. Didn't you take either side 1

A. No, sir.

Q. Your sympathies were neither for the Union nor against it 1

A. My sympathies were for the Union; I was sorry to see the country

broken up. I had my own ideas as to what brought on the war.

Q. Your ideas were not in favor of putting down the rebellion by war ?

A. No, sir ; not by force of arms, I once thought it could be done by legit?-

lation, but I have now lost all hope with regard to legislation.

Q. Were you ever educated for the ministry ?

A. No, sir.

Q. Did you make any preparations toward it at all 1

A. No, sir ; I am not good enough ; others may think themselves good enough,

but I have too much respect for the profession to think so.

Q. You were good enough for the stage ?

A. No, sir ; I do not flatter myself that I am good enough for the stage, for

I have too high an opinion of that to think so.

Q. Let us know how your memory is ; is it good or bad ?

A. Very good ; I have very often had great occasion to test it. I have had

at times a wonderful amount of study to do.

Q. Do you think it is unusually good ?

A. I think it is ordinarily good.

Q. Is it fully up to ordinarily good ?

A. I think so.

Q. Which do you think would be the better, your memory ten days after

an event that occurred two years ago, or your memory now of such event ?

A. I think anything as impressive as all the circumstances connected with
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the assassination would be as deeply impressed upon my memory wlieu I was

100 years old, as it would be an hour afterwards.

Q. Do you think that you would be more likely to remember correctly any
little incident connected with an event happening two years ago, ten days after

it happened than you would be now ?

A. Some trifling incident connected with the event might be forgotten.

Q. No, but if you carefully stated an incident a few days after such event,

while under oath, would you be as likely to have stated it correctly then as now.

A. I think so.

Q. Quite, wouldn't you ?

A. Yes, sir.

I

Q. On the 21st day of April, 1865, were you examined?

A. I do not know the date ; I had the honor of being waited upon by various

persons.

Q. Were you sworn 1

; A. Yes, sir.

Q. Won't you take this paper (handing witness deposition taken by Colonel

Foster) and state if you have ever seen it before ?

A. (After examining the paper,) I remember of being examined; and Ire-

member that my testimony was taken down by a phonographic Avriter, but I

lever met this man after he had deciphered it, or written it out in long-hand,

mtil quite recently.

Q. Were you sworn at the time, the 21st of April ?

A. I do not know about the date ; I had forgotten Colonel Foster. I thought

Major Burnett was the man. Having seen the phonographic reporter since, it

las been brought to my recollection that there was an examination before Colo-

lel Foster.

Q. I will ask you whether these questions were then put to you : '

" Q- When did you last see Booth 1

" A. A day or two before this transaction."

Did you say that 1

A. I do not.know whether the question was put in that form or not.

. Mr. Merrick said that the counsel was examining the witness in regard to

, paper which he had stated he had never read and had never seen. He would
ubmit whether that was a regular coui-se of examination.

The Court replied that it was just the course counsel for the defence had
leen pursuing during this examination. They had put questions from a book
Pitman's Report) which it appeared the parties had never read and never seen

;

nd he did not see any reason for interposing to prevent counsel for the prosecu-

ion from doing the same. The examination would, therefore, be proceeded with.

Q. State whether on that examination, in the month of April, 1865, this

uestion was asked you under oath, and the reply given here made :

"Q. When did you last see him? (referring to Booth.)

"A. A day or tAvo before this transaction."

A. I do not remember whether the word " last" was put in the interrogatory.

Q. Was your answer " A day or two before the transaction ?
"

j
A. Very likely ; 1 cannot say positively that it was.
Mr. Pierrepont. It goes on :

" Q. When ?

"A. He passed me on the avenue."
Do you remember that ]

A. I remember passing him several times on the avenue.

Q. Did you say that ?

A. Possibly so.

Mr. Pierrepont. I will read on :

53
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" Q. Did you have any conversation ?
"

" A. He Avas on horseback ; only a few words ; we passed the complimenta.

of the day."

Did you swear to that ?

A. Possibly so. I often saw him on horseback, and often passed the compli-

ments of the day.

Q. Did you swear that was the last time you did see him ?

A. I cannot say that I did.

Q. Will you say you did not ?

A. No, sir ; I think it is very likely I did.

Q. Did you think it was a mistake ?

A. I do not know whether I am most likely to be mistaken, or the man who
wrote down the examination.

Q. I want to have you tell the jury.

A. I cannot say that I am more infallible than anybody else.

Q. Did you state then what he gave you 1

A. No, sir ; the reason I destroyed the paper was because I knew very well—
^

Q. Did you state that he gave you anything ?
j

A. No, sir ; those who were the wisest knew the least at that time. I

Q. When you were asked, on that examination, when you had seen him

immediately prior to that, did you answer " Not for some time."

A. I had not seen him for some time, I think, before meeting him on the

avenue.

Q. Then if it was two days before or later, it alluded to the time prior, did it ?

A. I suppose it did.

Mr. PiERREPONT. [ will read further:

" Q. Had you any conversation with him during that time besides passing the

time of *day ?

" A. Nothing that I remember."

Q. Was that your answer 1

A. Cannot possibly say.

Q. Did you state at that time that he gave you anything ?

A. No, sir; I did not.

Q. You are sure of that ?

A. Yes, sir.

Q. Your memory is good, you say ?

A. I think, on that point, it is pretty good.

Mr. PiERREPONT. Let me read a little further

:

" A. He presented me with a box in reference to a present I had made him."

A. Oh, yes, sir ; that occurred a long time before.

Mr. PiERREPONT continuing :

" Some personal ornament, &c."

A. I remember such an occurrence as that. That didn't occur at the inter

view on the avenue, but at a prior time.

Q. My question is whether you said it did.

A. I remember saying then, during that examination, that he presented me with

a box, but that was a long time—some several days—before this interview.

Q. Did you tell anybody that he presented you with this letter ?

A. I did.

Q. I mean on this examination of which we have been speaking ?

A. No, sir.

Q,. Let me understand. When this question was asked you as to when you last

saw Booth, did you say a day or two before this transaction, alluding to thf

assassination 1

A. I do not remember that the word " last " was included in the form o

,

the question. I may have been asked when I had seen him.
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Q. Suppose you were asked that, what did you say ? Did you say a day or

two before this transaction ?

A. Possibly.

Q. What is your memory about it ?

A. It is possible I did say so.

Q. Did you say immediately after that that, you had not seeu him but once

on that day ?

A. Xo, sir ; but once in a long time. It strikes me I had not seen him for

a day or two before that Friday, because I think I asked him where he had

been that I had not seen him.

Q. When did you last see him before this transaction ?

A. On the stage of the theatre that night.

Q. AVhen last before that 1

A. On the avenue.

Q. When last before that ?

A. I cannot tell ; I think it might have been a couple of days.

Q. Where had you seen him ?

A. I think I met him up in the neighborhood of the theatre.

Q. W^hatday?
A. I cannot positively say.

Q. Can you tell the jury whether you did say, in answer to a direct question

as to when you last saw him, that it was a day or two before the transaction

,

alluding to the assassination ?

A. A day or two, or thereabouts.

Q. You did say that ?

A. Possibly.

Q. Then, in answer to the question as to when you last saw him, you did not

state that you saw him on the 14th ?

A. No, sir ; not the last time.

Q. You did not state that 1

A. No, sir.

Q. But you stated it was a day or two ?

A. I stated that I had seen him a day or two before that. I do not remember
of answering him before the last time.

Q. My question is, did not you state in reply to this question :
" When did

yoxi last see him 1 " that you saw him a day or two before this transaction.

A. I say again, that I do not remember that " last" was included in the form
'j{ the interrogatory as to when I had seeu him.

! Q. Did you intend to convey the idea on that examination that you had not

seen him for a day or two before the assassination 1

A. I answered the question as it was put, I suppose.

Q. Didn't you intend to convey that idea ?

; A. I did not wish to have it understood that I had been with him that day,

liecause I had understood that persons who had been seen speaking with him
;)n that day had been interrogated

I

Q. Did you intend to swear under oath that you had not seen him that day ?

A. No, sir ; because the question was not in the form you put it now.
': Q,. Did you so swear ?

A. I do not think so, understanding the question as I do now.
, Q. Didn't you understand the question then ?

I

A. Possibly ; but I did not understand the question to be then what it is

iow.

I Q. Don't you say now to these gentlemen that you did not intend to let it be
:nown that you had seen him ?

A. Distinctly. ,
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Q. Then if this [][uestion was put you :
" When did you last see him 1 " did you

say " A day or two before the transaction ?"

A. Again I say, that I do not believe the word " last " was mentioned in the

question.

Q. If it was mentioned was that your answer 1

(No response.)

Q. Was the question asked you in these words :
" When did you last see him 1

"

A. Again, I say, that I do not think the question was put in that form.

Q. Do you know what answer you gave?
A. A couple of days before.

Q. You say the reason that you did not want him to know that you saw
him that day was, because you thought it might involve you ?

A. Yes, sir.

Q. Didn't you answer that you saw him a day or two before the transac-

tion 'I

A. I think likely.

Q. Didn't you think that that would involve you as much as to say that you
saw him that day ]

A. No, sir.

Q. Why not?

A. Because it was not so near the hour when the deed was done. I will say
that before the Judiciary Committee I was allowed to read my examination be-

fore I signed it. I have not had the privilege this time. I am not sure that

that is my examination correctly reported.

By Mr. Merrick :

Q. The counsel has asked you the " whys" and " wherefores" of your doing

several things ; now, tell the jury why you destroyed that paper.

Objected to by Mr. Pierrepont.

Witness. I would like to state what occurred between Mr. Booth and myself
at the interview when this paper was given to me.
The Court. You cannot do that. The testimony relating to that paper has

been ruled out.

WiTXESS. Your honor, some of the newspapers have stated that I said

that paper was given to me with an air of great secrecy, and in case anything
should happen

Mr. Pierrepont interrupted the witness and stated that they could not under-

take to contend with newspapers ; that this was a serious trial in a court of law.

Mr. Merrick submitted that the witness still being on the stand, if he found
his testimony of the day before had been misunderstood by anybody, and wanted
to make an explanation, it would be but extending a kindly privilege to allow

him to do so. He says it has been stated in the public press that he stated

yesterday this paper was handed to him with an air of great secrecy.

The Col'rt said the witness would be permitted to say whether it was handed
to him with an air of great secrecy or not. ^

Mr. Pierrepont said he did not object to his stating that.

Witness. I will gay then that it was not. He simply said _
Mr. Pierrepont. Stop if you please.

The Court. You cannot state what was said on the subject.

Thomas T. Eckert sworn and examined.

Bj Mr. Merrick :

Q. Have you ever seen this diary before. (Handing witness Booth's diary.)

A. I'es, sir.

Q. Did you ever see that letter on that loose leaf? (Handing witness Booth'ii

letter in pencil to Dr. Stewart.

)
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A. I have.

Q, ItJ that the original letter obtained from Dr. Stewart ?

A. I do not think it is, bitt I am not certain about it.

Q. Where is the original ?

A. I saw it last in the War Department when I was here some time ago.

Cross-examined by Mr. Pierrepont :

Q. Have you seen the paper that you speak of ?

A. Yes, sir.

Q. The one you think is the original ?

A. Yes, sir.

Q. Do you know whether it was part of this book, (the diary,) or a blank

leaf from it ?

A. I believe it to be a blank leaf from that book.

Q. Can you find the paper ?

A. I do not know. It is my impression you have it. I last saw it in your
possession.

Mr. PiERREPONT. I remember you showed me some paper when you were
here before. Was that the one which you think is the original ?

A. Yes, sir.

Q. Where did you get it ?

A. Either from General Baker or his brother. It is my impression that I

got it from General Baker.

Q. Won't you state when you got it ?

A. I cannot give you the date.

Q. Do you remember its contents ?

(Objected to by Mr. Bradley on the ground that as the paper had been traced

to the possession of the gentlemen, they must first produce the paper before its

contents could be spoken of or show that it has been destroyed or lost. Objec-

tion sustained.)

Q. Do you know in whose handwriting it was ?

(Objected to by Mr. Bradley. Objection sustained.)

Q. Did you get the original from Dr. Stewart ?

A. Xo, sir.

Q. Then you do not know whether it was the original or not ?

A. No, sir ; it is only my impression that it is the original.

Q. Who did yon get it from ?

A. I think from General Baker. I may be mistaken.

Q. Do you remember whether it was in an envelope or not ?

A. It was not in an envelope.

Q. You have seen a copy of it as published in the newspapers, have you not "?

A. I think it was there published, but I do not remember of having seen it.

Mr. PiERREPONT said he had not seen the paper in question since the day
witness had alluded to, but it possibly might be in his possession among his

! papers.

} (Judge Pierrepont here examined his papers, but did not find it, and, at the

suggestionof Mr. JMerricktogivehim time for further search, thecourtat 11.50a.m.

]

took a recess for half an hour.

I

On reassembling Thomas T. Eckert resumed the stand, and his cross-examina-
( tion was continued by Mr. Pierrepont.)

I
Q This is the slip of paper handed you awhile ago. (Exhibiting to witness

leaf found in the diary of Booth.)
A. It is.

Q. Won't you look and see whether that is a part of the leaf of that diary.

(Handing witness the diary and the leaf.)

(Mr. Bradley objected to the question. The jury could examine that

matter for themselves. They did not want the opinion of the witness.)

The Court said that he understood the witness to have stated in his examina-
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tion-in-cliief that he did not believe this paper presented here to be the original

letter. He supposed the object of the question was to test his memory, and to

ascertain the ground of his belief.

Mr. PiERREPONT said his object was to show that it was the only letter ever

written by Booth to Dr. Stewart.

Mr. Bradlky did not see how it followed that it was a letter written by
Booth because it was taken out of the diary, which was the question.

Mr. PiERREPONT said counsel would see presently how it followed.

The objection being overruled, an exception was reserved.
j

Q. What do you say ? 1

A. I think it came from this diary.

Q. Do you find where it was torn out ?

A. I did find once. I have not looked since.

Q. "Will you look at the paper and state in whose handwriting it is ?

Mr. Bradley said it was wholly immaterial whether that came out of the

diary or not. The question between them was what paper was sent by Booth

to Dr. Stewart. The counsel for the prosecution had produced a letter which

they claimed was sent by Booth to Dr. Stewart. They had placed General

Eckert on the stand to show that that was not the paper which was sent by
Booth to Dr. Stewart. Was it a matter of any consequence whether or not

there were a half dozen letters written in that book and the paper was torn out

of it ? Did it tend to throw any light on the question as to whether or not Gen-

'

eral Eckert recognized the original? He had stated that that was not the origi-

nal sent to Dr. Stewart.

The Court said he understood that they now wanted to prove that this was '

the original, and he regarded any questions which would lead to that as ad-

'

missible.

Mr. Bradley said he did not pretend to say that it was not proper for

counsel to examine General Eckert to see whether this was the original or not.

He had understood the witness to say, however, that the counsel had in his

;

possession two papers at the time he spoke to him and that he pointed out the

original; and that he did not regard the paper now handed to him as the one!

he so pointed out.

The Court remarked that he understood he was trying to show this was the.

one.

Mr. PiERREPONT said that was his object.

The Court. Proceed with the examination.

Q. Will you state whether that is Booth's hand writing ?

Mr. Merrick. Let me inquire first if you ever saw Booth write 1

Witness. No, sir.

Mr. Bradley. Did you ever receive any papers from him, or act upon his

writing in any way ]

Witness, No, sir.

By Mr. Pierrepont :

Q. State whether you are an expert in deciphering handwriting and all thosel

things connected with it]

A. I have had a great deal of experience, and so far as my own business is

concerned feel that I can judge pretty correctly.

Q. Compare that paper now with the writing in the book, and state in whose
handwriting, in your judgment, is that paper?

A. In the handwriting of Booth.
Mr Bradley desired to have it noted that he objected to the question and

the answer, and reserved an exception.

Q. Have you ever seen any paper in the handwriting of Booth that was sent

to Dr. Stewart, unless in your opinion this is the one ?

A. No, air.

I
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Q. Never have ?

A. No, sir ; in the handwriting of Booth.

Q. You have been inquired of about another paper. "Won't you tell us where

you last saw that other paper ?

A. In this book.

Q. Was it one of the leaves of the book ?

A. I believe it was.

Q. The last time you saw it it was in that book ?

A. Yes, sir.

Q. Won't you state where you saw it ?

A. I handed it to you at the desk here.

Q, You have never seen it since 1

A. No, sir.

Q. You never received any of the papers from Dr. Stewart ?

A.

By Mr. Merrick:

Q. Did you ever point out the difference in the two papers 1

A. Yes, sir.

Q. Did not you tell Mr. Pierrepont that that was not the original paper that

Dr. Stewart had 1

A. I did.

Q. You told him the paper you got from Dr. Stewart was not that paper, but

the other one that is not here 1

A. The other paper which I have just stated I saw in this book is, as I be-

lieve, the original paper sent to Dr. Stewart.

Q. By Booth ?

A. I do not know by whom.
Q. The paper you say that you believe to be the original one you last saw

in the possession of the counsel on the other side ?

A. Yes, sir.

Q. Was not the handwriting of that paper which you saw in the hands of

counsel on the other side, like the handwriting of this one 1

A. It did not seem to me to be in the same handwriting.

Q. Do you know in whose handwriting it was ?

A. I do not.

Q. Did you compare it with any of Booth's handwriting ?

A. Yes, sir.

Q. Was it a leaf of the diary 1

A. I believe it was.

Q. The same diary as that ?

A. Yes, sir.

Q. Was it attached or detached ?

A. Detached.

Q. Did you see that one at the same time that you saw the one before you 1

A. No, sir ; not at the same time.

Q. When was the first time you saw that one ?

A. I do not remember the date, but about the time I got the diary—when the

diary first came into my possession.

Q. When the diary first came into your possession you saw that one that is

now in the diary ?

A. Yes, sir.

Q. When did you first see the other one ?

A. It was after the examination of Dr. Stewart. I do not remember the

date.

Q. How do you know that the other one is the original paper ?
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Mr. PiERREPONT objected. If he did not know the original paper he objected

to his being asked how he knew.
Mr. Merrick said the witness had stated that the other one was the original

paper. He would ask him this question :

Q. How do you know it generally 1

A. It was the paper handed to me by Baker, and it is the paper described by
Dr. Stewart in his statement.

Q. Which of the papers came to you first ? .

A. This one.

Q. Then did you send for the other one 1

A. I did not.

Q. How did the other one come 1

A. It came after the arrest of Dr. SteAvart.

Q. This one came to you with the diary. You never saw the other one until

after the arrest of Dr. Stewart. When he was arrested the other paper turned

up, and the other paper is described as the one he received from Booth.

By Mr. Bradley :

Q. Look at that paper before you, and see if it has ever been pinned together

as though it contained any money, or anything else in it.

A. No, sir ; it doesn't seem to have been pinned.

Q. Has it any folds in it ?

A. Yes, sir.

Q. Was or not the paper to which you refer as the original pinned together

as though it had contained the money referred to in the paper 1

A. Yes, sir ; it contained pin holes.

Q. Was that paper which you now have before you detached from the diary

at the time you received it 1

A. It was.

Q. And enclosed in an envelope, or simply folded ?

A. I do not remember of its being folded.

Q. There are no marks in it showing that it had ever been pinned together '!

A. No, sir.

Q. The other paper had such marks in it 1

A. Yes, sir.

Q. State again the appearance of the paper. Was or not the other paper

—

the one that is not produced here—discolored or dirty, as though it had been

carried in the hands of a servant, or some one else ?

A. It was.

Q. Is this one so 1

A. It is discolored, but not to the extent the other one is.

By Mr. Merrick :

Q. What was your position relative to the government of the United States

at the time these papers came into your possession 1

A. I was Acting Assistant Secretary of War, 1 think. My appointment as

Assistant Secretary had been made out, but 1 do not think I had accepted it at

that time.

By Mr. Pierrepont :

Q. This paper that you spoke of the other day was in the diary when you
first saw it 1

A. Yes, sir.

Q. How long after the evidence was given here by Lieutenant Baker about

that paper that you spoke to me about it ?

• A. It was after that examination, but how long after I do not know.
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Q. And the paper that yon were then shown, and which you last saw in the

diary, was not in Booth's handwriting ?

A. I do not believe it was.

Q. You have been asked to describe that paper. Will you now state what

was written in it ?

Mr. Bradley objected, as the paper had been traced to the possession of

counsel.

Mr. PiKRREPONT said he had no doubt that it had been here, for he remem-
bered distinctly of having seen it. If it had been mislaid in any way it was

very easy to show its contents, for it had been published, he believed, in the

New York Herald.

Mr. Merrick said it would fiist have to be proved that the paper Avas lost

before oral testimony could be given of its contents.

The Court said that would have to be done.

Mr. Pierrepont said that the paper might possibly be foimd, as all the

papers in the case had been placed in charge of Mr. Middleton, the clerk.

Mr. Merrick did not understand that any papers had been placed in the

hands of Mr. Middleton, except such as were offered in evidence. If any papers

which had not been offered in evidence had been placed in his charge he de-

sired to see them.

Mr. Pierrepont said he should not offer any paper in evidence until counsel

had an opportunity to see it.

By Mr. Pierrepont :

Q. After Baker had stated in his examination that he had obtained this

paper from Dr. Stewart, you then showed me this other paper which you last

saw in the diary ?

A. Yes, sir.

Q. It was not, you state, in your judgment, in Booth's handwriting?

A. No, sir.

Q. And you stated to me that you could not tell whether Dr. Stewart ever

. had it or not ; that you did not get it from him ?

A. I did.

By Mr. Merrick :

Q. Didn't you state to the counsel that it was the one that Dr. Stewart had 1

A. That was the impression I got from Stewart's statement.

Q. Did you or not tell Judge Pierrepont that Baker, who had just been ex-

amined, was mistaken about this paper, and that the other was the original ?

A. I did not hear the statement made by Baker, nor was it explained to me
by any one ; but it was simply stated to me that Baker had identified this paper

as being the paper taken from Dr. Stewart.

Q. Who told you that ?

A. Judge Pierrepont.

Q. Then what did you tell him ?

A. That I did not believe this was the paper ; that Baker was mistaken.

Q. Did he have the original, or did you give it to him ]

A. I gave it to him. The original was in my possession, and left by me in

my safe at the War Department ; and I presume not seen by any one until I

returned here on the 28th or 29th of June. I then went and got the original

and brought it down here and showed it to counsel, and left it with him.

Q. And you were then here under subpoena as a witness for the United
States ?

A. Yes, sir.

By Mr. Pierrepont :

Q. And you left it in this diary ]

A. Yes, sir.
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By Mr. Merrick :

Q. Did you tell the counsel that that paper came to you after Stewart's arrest]

A. I do not remember that I did.

By Mr. Pierrepont :

Q. Did you ever tell him a word about Stewart's arrest, or that he even ever

was arrested 1 >

A. I do not think I did.

Mr. Pierrepont. I want to understand from counsel, if this paper which
has been alluded to can be found, whether they will let it go in without General
Eckert being kept here to identify it.

Mr. Bradley. I have no sort of hesitation if the gentlemen will identify

this paper in any way, to having it become evidence the same as though General

Eckert were here to identify it.

Mr. Pierrepont. If it should be impossible to find it we will want to prove

by General Eckert its contents. As it has been printed we know what its con-

tents were. It was published in the Herald.

Mr. Merrick. How came it in the Herald ? I will ask the witness if he ever

furnished a copy of it 1

A. No, sir. I have not seen the publication alluded to ; I have heard of it.

By Mr. Pierrepont:

Q. You testified about this before, I believe ?

A. Yes, sir ; before the Judiciary Committee.

By Mr. Merrick :

Q. You testified, I think, that that was not the original paper 1

A. This (referring to the paper in his hand) is in my opinion the original

paper written by Booth.

By Mr. Bradley :

Q. But is that the paper sent to Dr. Stewart?
A. That I cannot say.

By Ml-. Pierrepont:

Q. Was not this diary before the committee?

J. A. W. Clarvoe recalled by the defence.

By Mr. Bradley :

Q. Were you in Canada in April, 1865?
A. Yes, sir

Q. State, when you started to Washington, where you started from in Canada ?

A. From Montreal.

Q. At what time of day ?

A. 3.15il think.

Q. What time did you get to Albany ?

A. I did not come by way of Albany.

Q. Which way did you come?
A. By the way of Springfield, Massachusetts.

Q. What time did you get to New York ?

A. I left Montreal on the &2d at 3.20 and got to New York about two o'clock

on the following day, the 23d.

Q. You were about twenty-three hours then in coming from Montreal to New
York?

A. Yes, sir.

Q. Is that the shortest route ?
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A. I was informed so ; that it was the quickest route. In my first trip to

Canada, through Troy to White Hall, and there took the steamer to Canada
;

coming back by way of St. Albans.

Q. Did you go on straight there ?

A. Yes, sir.

Q. At what time did you leave New York for Canada, when you went by

way of Albany and Troy ?

A. I left that night about ten o'clock.

Q. What time did you get to Albany ?

A. I do not know, as I passed through there in a sleeping car.

Q. What time did you get to Montreal 1

A. I got to Montreal at ten o'clock on Saturday the 22d.

Q. Can you tell about the time between Albany and Montreal 1

A. I cannot.

Q. Can you state the time between New York and Albany 1

A. I am not positive that I can.

Q. You can come pretty near it 1

A. I should judge it to be about five hours.

Q. From Albany to Montreal, then, is twenty-four hours less five ?

A. Yes, sir.

Mr. Bradley. Nineteen hours ?

A. Yes, sir.

Q. Did you ever travel west from Albany 1

A. Yes, sir.

Q. What is the time from Albany to Syracuse ?

A. I do not know.

Q. What is the time from Albany to Buffalo 1

A. That I do not know ; I have never taken any minutes of my travels on

those routes at all.

John T. Ford recalled and examined.

By Mr. Bradley :

Q. Were you in Carroll prison with Weichmann ?

A. I was there, I think, thirty-nine days and a half.

Q. Did you tell him that he was mistaken as to the time when Pescara was
performed ?

(Question objected to by the district attorney. Objection sustained.)

,
Q. Did he ask you what night Jane Shore was performed ?

(Question objected to by the district attorney as irrelevant and collateral,

and on the ground that the witness, Weichmann, stated he did not remember.

Objection sustained, and exception to the ruling noted.)

Q. Did he state to you, while in Carroll prison, in the presence of two other

persons, that the reason he had no clean clothes there, or was short of clean

clothes, was that he had left his clothes at Mrs. Surratt's to go into the

wash ?

(Question objected to by the district attorney on the ground that the wit-

ness, Weichmann, in response to the question said he did not remember.

'Sh. Merrick, (referring to Weichmann's testimony,) said that to this ques-

I

tion the witness answered positively "No, sir."

The Court said then the question might be answered.)

A. He stated that in substance.

Q. This question was asked the witness Weichmann. "I ask you if you did

' not tell Jarboe and some one else in the Carroll prison that being taken before

i Mr. Stanton and interrogated as to what you knew, if you knew anything of

;
the parties engaged in the plot to murder the President, you did not say you did
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not know anything ?" The reply was, "No, sir ; I do not remember that." Were
you present in any such conversation 1

(Question objected to by the district attorney. Mr. Merrick said he supposed*

if Mr. Ford was the some one else the foundation had been sufficiently laid.!;

Objection sustained.)

Q. Was John M. Lloyd in Carroll prison with you ?

A. Yes, sir.

Mr. Merrick read from the cross-examination of the witness, Weichmann,

"Didn't you tell Mr. Lloyd on your examination below that you had sworn to

a whisper 1 A. I do not remember; I may have told him so ; I believe that I did.

Q. Do you remember what his reply was ? A. No, sir."

Mr, Merrick said he proposed to prove by this witness what Mr. Lloyd

said in reply.

The Court said he could not do that, Weichmann testified that he did not

remember what Lloyd said.

Q. Did Weichmann tell you that he had told the Secretary of War where

John Surratt was at the time of the assassination 1

A. He did.

Q. What did he say ?

(Question answered by witness.)

Mr. PiERREPONT asked to have the answer just given stricken out, as it did,

not relate to anything Weichmann had testified to. The Court so directed.

Q. I ask you if he did not tell you he knew where John Surratt was at the

time the assassination took place ?

A. He told me that he told the Secretary of War,

Cross-examined by Mr. Pierrepont :

Q. What did he tell you he told the Secretary of War 1

A. To the best ofmy recollection he told me that John Surratt was in Canada,

Montreal, and that he had seen a letter from John Surratt received the day of

the assassination, dated the 12th, I believe.

By the District Attorney :

Q. How long has it been since these conversations occurred to which you

have testified ?

A. I think they occurred the first week in May, 1865, to the best of my
recollection.

Q. Did you make any note of them at the time 1

A. I did make some memoranda of what occurred in prison at the time I was

there.

Q. Did you of conversations that took place ?

A. Not specially.

Q, Then do you recollect of making notes of these conversations with Weich-

mann i

A. I cannot say I ever made a note of that special conversation.

Q. Do you recollect stating what he said shortly afterwards 1

A. I have talked with the people connected with my establishment in regard

to this whole conversation.

Q. When did this conversation impress itself upon your mind 1

A. I was affected by his evidence at the military court. It rather startled

me that he should contradict to such an extent his statements to me.

James L. Maddox recalled and examined.

By Mr. Merrick :

Q. Were you in Carroll prison with Mr. Weichmann.

I
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A. I was.

(^). This man sitting here? (Pointing to Louis J. Weichmanu.)

A. Yes, that man sitting behind Judge Pierrepont.

Q. Did you go up to the "War Department with him to Mr. Bingham's office ?

I A. I do not know whether it was Mr. Bingham's office, or in what department

;

it was in Winder's building.

I Q. Did any officer of the government at that time tell Weichmann that unless

[he testified to more than he had already testified that they would hang him ?

;

(Question objected to by the district attorney. The court had already ruled

on the same question.)
' The Court asked whether the object was to put this in as a substantive fact,

or to contradict Mr. "Weichmann.
' Mr. Merrick replied as a substantive fact first.

The Court said counsel must confine it to this trial.

Mr. Merrick said he did not know whether any trial was designated.

The CuURT replied that the Avitness could be asked as to that,

Q. Was there any particular trial referred to at that time 1

A. I think there was.

By the Court :

Q. When was that conversation ?

A. In the moutb of May, 1S65.

By Mr. Bradley :

Q. Was it before the military commission ?

A. It was while the trial was going on.

Q. Before he had been examined as a witness ?

A. I think it was after he had been examined.

Q. After he had been examined by the military commission ?

\ A. I think so ; I will not be positive.

Mr. Merrick said then he put the question and he understood the court to

rule it out.

The Court said he did unless it was proved that Weichmann on this occasion

referred to the trial of John H. Surratt. The question was excluded when asked
~){ Weichmann, and counsel must expect the same rule to be applied to this wit-

raess.

1

By Mr. Merrick :

Q. Did Weichmann ever say to you that an officer of the government had
'stated to him that unless he testified more they would hang him ?

(Question excluded as irrelevant. It could not be proved as a substantive fact

apon this trial.)

I Q. I ask you whether Mr. Weichmann said to you that he was told by Mr.

Bingham that if he did not state, more fully than he had done, all he knew, he

would be treated as one of the conspirators—not these precise words, but the

substance ?

I The Court asked whether that related to this trial.

Mr. Merrick said he understood that objection to it was withdrawn, and he

Dffered it as a substantive fact.

The Court said the question was inadmissible. A Avitness could not be con-

tradicted, except in reference to a fact which could be given in testimony as

tending to prove or disprove the offence alleged.

Mr. Merrick stated that he had no other witness present in court. One other

witness was expected to-day, and be had learned, by telegram, that he would be
here to-morrow. The defence would be able to close their case to-morrow, and
would have done so to-day, if their witnesses had been present.

The court thereupon took a recess until to-morrow at 10 o'clock, a. m.
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Thursday, July 18, 1867.

The court was opened at 10 o'clock.

Rev. L. RoccoFORT sworn and examined.

By Mr. Merrick :

Q. State if you know Louis J. Weichmann.
A. Yes, sir.

Q. Did you ever have any conversation with him?
A. Yes, sir.

Q. Outside of the "confessional?"

A. Yes, sir.

Q. Did he ever tell you that he was employed in an office in the War Depart-

ment, and engaged to send information to the southern confederacy 1

The district attorney objecting, Mr. Merrick read from page 321 of Weich-
mann's testimony, to show that he said he had never given to Mr. Roccofort an

y such information as it was now sought to show he had given.

The District Attorney said it was a cardinal rule, with which all were
familiar, that a witness could not be asked a collateral question with a view of

afterwards contradicting him. The question which was asked in this instance

being a collateral one, the counsel were bound by the answer. The charge in

the indictment was a charge of a conspiracy to murder ; in pursuance of which
conspiracy the parties therein named did kill and murder the deceased. Could
the fact, if it be a fact, that this witness took advantage of his official position

to furnish information to the South, tend to throw any light upon the issue then

before the jury, as to whether there was such conspiracy, and whether the object

of that conspiracy was carried out ? If what was proposed to be proved was
evidence for any purpose, it was to cast a cloud of suspicion upon the witness,

in other words, to show that he was an accomplice. It did not tend to show
that it was such. But even if it did, it would not be contended that the testi-

mony of an accomplice was not to be received, and was not entitled to the same
weight as that of any other witness when he was corroborated by others. He
submitted that whatever was the object, Avhether to show that this witness was
an accomplice or a co-conspirator, it must be done by witnesses who could

prove facts tending to show his connection with it, but not in the indirect way
proposed by asking him certain questions calculated or intended to cast a cloud

of suspicion upon his testimony, and then inquiring of another witness as to

whether he had not made a statement inconsistent with that to which he tes-

tified.

Mr. Merrick said that there were two grounds upon which they offered this

proof. In the first place, they charged that if there was any conspiracy at all,

Weichmann was in that conspiracy. That his testimony was the testimony of

an accomplice, seeking to save his own life by the betrayal of his associates.

The testimony as given went far to establish that fact. If he was an accom-
plice, it became a substantive fact which they had a right to prove, and they
had the right to prove it for the reason that the law said that the testimony of

an accomplice was to be taken with great caution by a jury. The English rule

was that the party could not be convicted on the testimony of an accomplice

alone. That such was his character, and such were the inducements held out

to him to falsify, that the temptation was too strong to entitle his testimony to

the same weight that would be given to that of a man who was not in a position

to be influenced by those temptations. A conviction could not be had on the

testimony of an accomplice alone If a conviction was had, the court would
set the verdict aside. The testimony of an accomplice must be corroborated

by other evidence.

The District Attorney said he never had asked and never would ask the

conviction of a party upon the uncorroborated evidence of an accomplice, but the
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point he submitted was that, if the defence charged ^Yeichmann with being an

accomplice, they must prove it by witnesses who could testify to facts within

their own personal knowledge tending to show it, and not by asking the witness

a collateral question, and then introducing other witnesses to contradict him.

He did not wish to be understood, however, as admitting that Mr. Weichmann
was an accomplice or a co-conspirator, or that he had done anything inconsistent

with the character of a faithful public officer. He had argued the question upon

the theory of the defence, simply assuming that position for the sake of the argu-

ment.

Mr. Mkrrick held that if the act of the accomplice was a substantive fact which

he had a right to prove, he had a right to inquire of the witness regarding it

and then to contradict his statement l3y the testimony of other witnesses. He'

was only prevented from contradicting the statement of a witness on the stand

when he inquired of him with regard to a matter which was not a substantive

fact, but entirely collateral, and which could have no influence in determining

the issue before the jury. If, then, the fact that he was an accomplice was a sub-

stantive fact, which might influence the decision of the jury upon the issue be-

fore them, they had the right to ask him, first, whether he was so or not, and if

he replied in the negative, to prove he was by other witnesses ; or they had the

right to ask him whether he liad done certain acts, the doing of which acts

would be facts from which it might be inferred that he was an accomplice. He
proposed to prove by this witness that Weichmann stated that his business in

the War Department was to hold the office he then occupied under the federal

government for the purpose of aiding the rebel government at Richmond ; and

that in his office he received information in an official capacity as an officer of

the United States, which he did communicate to the confederate government at

Richmond. Was not that fact a fact from which it might be inferred that he

was an accomplice 1

The Court said it was if he should prove that the confederate government
! was the principal in the murder of JMr. Lincoln.

Mr. Merrick replied that the court had admitted testimony showing the

sympathies of the parties with the one government or the other, and why ? Did
the court admit it because the confederate government was the principal in the

murder of the President? He was free to confess that he did not at the time

understand the ruling of the court, but he was acting in this case in accordance

with the rules as laid down by his honor, and not according to his own views.

By the rnling of the court they had the right to show the feelings and sympa-
thies of this witness as between the rebel government and the government of

the United States. He therefore submitted that in their judgment this testi-

mony was admissible under the ruling of the court upon two grounds : First,

as a fact which might tend with other facts to show that he was an accomplice

;

and, secondly, as a fact showing his sympathies, as the court had allowed the

sympathies of other witnesses to be shown.

I

The Court said the rule of law in regard to allowing questions to be put to

! a witness on cross-examination with a view of showing his sympathy, disposi-

tion, and temper in the case, was one thing ; but a proposition to show such by
other and independent witnesses as a substantive fact was another and quite a

different thing. It was a well-settled and familiar rule of law that the witness

might be cross-examined (and the ruling was first made for the defence in this case)

I

with a view of ascertaining the temper and disposition of the witness. When
counsel, however, came to examine another witness in order to contradict what

;
had been said by a former one on his cross-examination, they were confined in

the examination of that witness to those matters which were relevant and per-

tinent to the issue. He did not see how proof as to whether Weichmann was
in this office for the purpose of assisting the confederate government could tend

to throw any light upon the issue in the cause. Suppose it were proved by a host
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of witnesses tliat he was there ; that he was placed ia that office by some chi-

canery and fraud, for the purpose of communicating information to the rebel

government ; unless it could be shown that it was part of the plan of the rebel

government to murder President Lincoln, the testimony would be altogether

irrelevant. If it could be shown that that warf a part of" their plan, and that

Weichmann was a party that was engaged for the purpose of giving information

in order to aid them in effecting that plan, then the evidence would be admissi-

ble. Counsel, however, had asked Mr. Weichmann on cross-examination

whether or not he ever bad any conversations with Mr. Rocoffort, in which he

told him he was employed to furnish information to the rebel government. They
were estopped by the answer of the Avitness from proceeding further, for the

reason that when they came to test the matter as to whether or not they could

have given this evidence as a distinctive, substantive fact, as tending to prove their

side of the issue, it would be found they could not do it. The question is there-

fore overruled.

Mr. Merrick reserved an exception.

Reverend Jacob A. Walter sworn and examined.

By Mr. Merrick :

Q. State to the jury where you reside.

A. In Washington, at the corner of 10th and G streets.

Q. Did you know the late Mrs. Surratt ?

A. Yes, sir.

Q. State whether or not you were her spiritual adviser.

(Objected to by Mr. Pierrepont as irrelevant. Objection sustained. Excep
tion reserved.)

Q. State whether or not you administered the consolations of religion to her
j

on the day she was hung.

(Objected to by Mr. Pierrepont as irrelevant. Objection sustained. Excep-

tion reserved.)

Q. Were you present when she was led from her cell to be executed?

A. I was.

Q. State to the jury whether or not she avowed her innocence at that time

(Objected to by Mr. Pierrepont as irrelevant. Objection sustained. Excep-

tion reserved.)

Mr. Merrick. I now propose to ask this question :

Q. Did or not Payne, just before he was led to the gallows, declare to you
and General Hartranft that Mrs. Surratt was perfectly ignorant of any conspiracy

to murder the President, or of any conspiracy to abduct him ?

(Objected to by Mr. Pierrepont as irrelevant. Objection sustained. Excep-
tion reserved.)

John J, Reeves sworn and examined.
,

By Mr. Bradley, Jr.

:

i

Q. Where do you reside ?

A. In Montreal, Canada.

Q,. What is your occupation ?

A. Tailor.

Q. Do you know the prisoner at the bar ?

A. I do.

Q. Did you ever make any clothes for him in Montreal ?

A. I did.

Q. State what garments you made for him.

A. I made a Garibaldi.
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Q. When was that ?

A. In April, 1865.

Q. Can you state what day of the month ?

A. Between the Sth and 9th.

Q. Describe it.

A. It was a Garibaldi of cloth; a pleated garment with the pleats in front;

also in the back. The wriiJtbauds were plain, same as the shirt, with a belt

round the body.

Q. What was the belt made of?

A. Of the same material.

Q. Describe how it buttons in front.

A. There are, I believe, about four buttons in front, and one in the belt.

Q. Do you recollect the color ?

A. It is of a cloth mixture.

Q. Have you any doubt that this is the gentleman that bought that coat ?

A. This is the gentleman that bought the coat.

Q. Did you see him after the purchase of this coat ?

A. I did.

Q. Where ?

A. At my own place.

Q. What do you mean by your own place ?

A. In the store.

I Q. About what time ?

' A. I think I could tell very near by reference to my cash book. I could

tell by that what time I received my pay.

Q. Can you approximate to the day without the aid of your cash book—was
it before the 20th of April ?

A. O, yes, sir; before the 20th.

Q. Was it after the 18th ]

A. I should think it was near about that time ; as near as I can recollect,

between the ] 1th and the 18th. He left his measure on the Sth or 9th, and
it then took some time to make the garment up.

Q. Have you your measure book in town 1

A. I'es, sir; it is at the hotel.

Q. Do you recollect when he returned to Montreal, and where he went 1

A. I do.

Q. State about what time he returned and where he went.

A. He returned to Montreal, and came to me and said that the coat was too

ight around the neck. I altered the coat and made it larger around the neck.
' asked him where he was staying, he having commenced talking with me
ibout one thing and another.

Q. About what date was that ?

A. In fact I could not say ; somewhere between the 11th and the ISth.

Q. Did you see anything of him on his return to Montreal ; what do you
mow of his staying at Montreal ?

A. I saw him at the hotel.

Q. Did you see him anywhere else ?

A. Yes, sir; I saw him at Father Lapierre's. That is where I first got ac-

[uainted with the gentleman. From thence he came to my place, and I made
lira this garment.

Q. Did he stay any time with you 1

A. Yes, sir.

Q. How long?
A. About two days, I think.

54
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By. Mr. Bradley, Sr.

:

Q. You say lie staid with you about two days. What was the interval of

time between his getting the clothes and his coming to your house to stay ?

A. There was an interval of five days, I think.

Q. You can state whether he was lying there privately and conceahd 1

A. No, sir. He was in my room opposite the post office. The window was

open and everything of the kind.

Q. Where did he go from your place ?

A. A gentleman by the name of Mettevie came and got him at my place.

They went away in a carriage and I went with them. He said he wanted to

drive over to Long Point, and we did drive there.

Q. How far did you go 1
j

A. I went about thirteen miles. jl

Q. After the lapse of five or six days from the time you furnished him these

clothes you saw him again, and he then came and staid two days ]

A. Yes, sir.

Q. And from that point he went with Mr. Mettevie to Long Point?

A. Yes, sir.

Q. Did you see him afterward 1

A. 1 did not.

Q. Did you see him shortly before he left for Europe ?

A. I did.

Q. Where was that?

A. At my door.

Q. In the interval between the time you left with Mr. Mettevie, and up U
that time, you did not see him ?

A. I did.

Q. You did not see him in the interval 1

A. No, sir, not in the interval ; but having forgotten a small stick which he

had, he came over with two other parties to get it. My wife had put it away

somewhere and we could not find it. Therefore I told the p;»rty with him I

would return the stick when found, and I did so.

Q. For the two days he was at your house was it possible for him to have

been absent ten or twelve hours without your knowing it ?

A. No, sir.

By Mr. Bradley, Jr.

:

Q. Do you know Mr. H. B. St. Marie ?

' A. I know him by reputation, not personally.

Q. Where do you know him by reputation ?

A. In Montreal.

Q. Do you know his reputation for truth and veracity ?

(The DiSTKicT Attorney objected, on the ground that before a witness

should be permitted to state the general reputation of a party for truth and ve-

racity, or to express an opinion as to whether he should be believed on oath 01

not, the court should be satisfied that he possessed sufficient knowledge to!

enable him to pass that opinion. He held that the examination of this witnessj

had not evinced such knowledge on his part. Mr. Bradley said he thought he

had shown that the witness was possessed of such knowledge. For the purpose,

however, of more clearly ascertaining this fact, he would interrogate the witness

further.)
^ ,

Q. Did St. Marie 'reside in Montreal?

A. So 1 understood. He used to formerly. I

By the District Attorney :

Q. Do you know the fact, yourself, that he staid in Montreal ?
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A. Yes, sir.

Q. Do you know where he lived ?

A. No, sir. I do not know him personally.

Q. All you know of his residence there is what you heard from others ?

A. Yes, sir.

By Mr. Bradley:

Q. When you say you did not know him personally, do you mean that you
are not personally acquainted with him ?

A. Yes, sir. I know him by sight, but I am not personally acquainted with

him.

Q. You know that he did reside in Montreal ?

A. Yes, sir.

I Q. But did not know where his dwelling was 1

A. No, sir.

By the District Attorney:

Q. I will ask you if you know from your own personal knowledge that he
resided in Montreal 1

A. Yes, sir.

Q. How do you know 1

A, I saw him there.

By Mr. Bradley:

Q. I will ask you whether the same man you spoke of was not there as 3.;

lerk in a government oflSce 1

A. Yes, sir. He was in a bank in Montreal.

Q. When ?

A. That is, in fact, more than I can tell.

By the District Attorney :

, Q. Did you yourself see him in the bank doing business, or do you know it

-imply from others ]

A. All I know is from others.

Q. You have no personal knowledge on the subject 1

A. No, sir.

By the Court :

Q. What is your personal knowledge as to his residence there? Hov/ long
time do you know, of your own knowledge, that he was residing,iii Montreal l

A. I should think off and on for about two or three years.

Q. During what years did he reside there ?

A. 1 could not exactly tell the time.

Q. Cannot you fix some approximate time ?

A. No, sir ; I could not.

! Q. During the years lS60-'61-'62-'63-'64-'65 ?

' A. Before 1860.
' Q. How long before ?

I A. I could not exactly say.
' Q. Was it as far back as 1855?.
A. It might be betw»^en 1855 and 1865.
Mr. Bradley said they expected to prove the exact time by another witness.

le then said, I desire to know, if he cannot fix the date by any other means.
ie would ask him whether he didn't leave there after the breaking out of the
ibellion in the United States ?
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A. I was not there then.

Mr. Bradley said they would postpone any further examination on this

point until they fixed the time by another witness.

Cross-examined by Mr. Piekrepont:

Q. What business are you engaged in ?

A. I am a tailor.

Q. Were you a tailor in 1865 ?

A. Yes, sir.

Q. Where was your shop ?

A. It was on Notre Dame street.

Q, Keeping it yourself?

A. Yes, sir.

Q. You saw the prisoner there?

A. Yes, sir.

Q. What time ?

A. Early in April, 1865.

Q. What day ?

A. I could not exactly tell you the day.

Q. Cannot you tell when he got his measure?

A. I can show you by my books.

Q. Can you tell without your books ?

A. Some time between the 8th and 9th.

Q. When did you next see him ?

A. I saw him at Father La Pierre's.

Q. When?
A. About the same time; the same week, in fact.

Q. What day did you see him next ?

A. He came back with his coat to get it altered. I could not state exactly

the day when he did come.

Q. When did you next see him after the 8th or 9th ?

A. I should think about the 11th.

Q. When did you next see him ?

A. At Father La Pierre's.

Q. When?
A. That is jnore than I can tell you, exactly when. I saw him before he

started for Europe.

Q. Can you tell about when it was ?

A. I could not exactly say.

Q. Was it in A;pril .?

A. Yes, sir.

Q. What day in April ?

A. I cannot tell.

Q. You saw him at Father La Pierre's on the 1 1th ?

A. Yes, sir.

Q. How many days after meeting him there did you next see him ?

A. I was in my place.

Q. How many days after you saw him on the 11th before you ever saw him

again ?

A. I could not exactly tell you.

Q. I do not ask you to tell me exactly. About how many days was it ? j

A. I could not exactly say the perfect time.

Q. I do not want you to say exactly the perfect time. About how many day.'

after the 11th did you see him ?

A. About five or six days.

Q. That would bring it up to somewhere about the 17th or 18th when yoi

saw bim ?
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A. Yes, sir.

Q. You saw him somewhere about the 17th or 18th ?

A. Yes, sir ; about that time, supposing

Q. Somewhere between the I7th and 20th, you saw him the next time?

A. Yes, sir.

Q. When did you next see him 1

A. When he was going.

Q. When was that ?

A. I could not say, further than that it was in the latter part of April.

Q. You saw him some time between the 17th and 20th of April, and then you
say you saw him again after that. How long after the 17th df April ?

A. As I said before, when this Mr. Mettevie came and got him at my pluce,

we rode down to Long Point.

Q. When did he come and get him ?

A. I could not say exactly.

Q. How many days did he stay at vour place ?

A. Two.
Q. He wasn't concealed any ?

A. No, sir.

Q. Who did you say came and got him ?

A. Mr. Mettevie.

Q. At the end of the two days this man came in a carriage to get him, and
you all rode off together ?

A. Yes, sir.

Q. Was there another party with him ?

A. There was a brother of Mr. La Pierre with him.

Q. What did they do ?

j
A. We went down to Long Point.

' Q. What time of day was it 1

A. About five or six o'clock in the afternoon.

Q. Was it light, or dai-k ?

A. Light.

Q. Light when you got there ?

A. Yes, sir.

Q. How long did it take you to go ?

A. About an hour and a half.

Q. What day of the month was it when you got there?
A. I could not state that.

Q. What day of the week ?

A. That is more than I can tell you.

Q. Can you tell the year ?

A. I just told you ; 1865.

Q. Are you sure about that 1

A. I am.

Q. Was it in May ?

,
A. No, sir.

[ Q. Was it in April ?

' A, It was in April.

Q. Was it in the forepart of April 1

A. No, sir ; the latter part of April.

Q. Was that Father La Pierre's house ?

'. A. No, sir.

Q. You said that this man and you and Father La Pierre's brother weut with
:he prisoner down somewhere.
A. I do not know where they went afterwards.

! Q. To whose house did you go with him ?
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A. We went to a place there, and I left liim in a tavern at Long Point.

Q Did you leave the carriage ?

A. No, sir ; the carriage brought me back.

Q. Did Father La Pierre's brother come back with you ?

A. No, sir.

Q. Who did you leave him with ?

A. Mr. Mettevie.

Q. In the tavern ?

A. Yes, sir.

Q. And you never saw him after that ?

A. No, sir.

Q. That you are sure of?

A. Yes, sir.

Q. Did you make any clothes for him except the Garibaldi jacket ?

A. Yes, sir ; 1 made a pair of pantaloons.

Q. Anything else ?

A. No, sir.

Q. Did you make any priest's garments for him ?

A. No, sir.

Q. Did you see him with any on 1

A. No, sir.
,

Q. You never saw him after that time ?

A. No, sir ; I ni ver saw him after I left him down below.

Q. How many of you went with him 1

A. Three in the carriage.

Q. Three besides him 1

A. No, sir ; two.

Q. You were one, Father La Pierre's brother was two, Mr. Mettevie was

three, and the prisoner was four. Then there were four, weren't there 1

A. Yes, sir.

Q. Why did quite so many of you go ?
j

A. Because it was a pleasant evening.

Q. On account of the pleasantness of the evening?

A. Yes, sir.

Q. He never came to you any more ?

A. No, sir.

Q. You never saw him again?

A. No, sir.

Re-examined by Mr. Bradley:

Q. How about the stick of which you have spoken. Did he ever get that

cane back from you ? ;

A. I think he did.
I

Q. When was that, and where?
A. At Montreal.

Q. Didn't you see him then ?

A. Yes, sir; when he went away.

Q. When you tell this gentleman that you never saw him after you left him;

at that tavern, do you mean that he didn't come back to get that stick ?

A. He came back to get the stick. I

Q. Then you did see him again ?
'

A. Yes, sir. I was not recollecting about the stick. It was a small ratan.

I have never seen it since,

Q. When you answered Mr. Pierrepont when he pinned you so strongly,

that you never saw hira after you left him at that tavern, you do not mean to

say that you did not see him when he came back and got the stick|
A. No, sir ; he did come back and get the stick. /^
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By Mr, Pierrepont:

Q. Then you were mistaken in your answer to me when I pinned you, as the

!
counsel says, so strongly ?

1 A. It is very hard, in fact, to recollect.

Mr. PiERREPoxT. Yes, it seems to be.

i Sarsfield B. Nagle sworn and examined.

[

By Mr. Bradley :

Q. State where you reside.

A. In Montreal, Canada.

Q. What is your profession?

A. I am an advocate, of the finn of Nagle & Pagner.

Q. How long have you resided in Montreal ?

A. Since 1859, permanently. I was there before that time as a student at

college.

Q. State, if you please, whether, since ]S59, you have known H. B. St. Marie,

who was examined as a witness in this case, as a resident in Montreal.

A. In 1858, 1859, 1860, and 1861, I believe he boarded at the same hotel

where I did. The hotel was on two streets—at least, there were two hotels

owned by the same proprietor. He was on one side, and I on the other.

r Q. Had you any personal acquaintance with him ?

A. Not personal. I saw him frequently and heard him speak, but I was not

ictimate with him.

Q. Do you know the fact of his residing there during those years ?

A. I know he was in Montreal at that time. I did not watch him particularly,

but he was there certainly.

Q. At what public institution or college were you educated?

A. When in Montreal at the St. Mary's Jesuit College.

Q. Did you know there Dr. McMillan, who has been examined as a witness

in this case ?

A. Yes, sir.

Q. Have you known him ever since ?

A. Yes, sir.

Q. Did you know him while he was residing in one of the parishes between

Montreal and Quebec, or two of them?
A. No, sir ; I was not aware he resided in one of those parishes. I knew

him when he resided in Lennoxville.

Q. Had you or not frequent occasion to visit that neighborhood ?

A. Yes, sir ; I had business there very often during the summer months

when I bad nothing to do in Montreal, but to attend to some land affairs for my
father.

Q. You knew him also in Montreal, did you ?

A. Yes, sir; I knew of his going to the university, and taking his degree of

Doctor of Medicine.

Q. State, if you please, whether you thus had opportunities of learning and

knowing the general character, among those with whom he associated, of the

witness McMillan.

A. I had opportunities of knowing him since he left the college more particu-

larly than when he was there.

Q. I mean since he left the college, and while he was pursuing his profession

in Lennoxville, or elsewhere ?

A. I had more opportunity of knowing his character from hearsay at Len-

noxville than elsewhere.

Q. General report ?

A. Yes, sir
;
general report.
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Q. Now state whether it was good or bad for truth and veracity. I speak

of his general character, among those with whom he associated, for truth aud

veracity. Had you thus opportunities of learning and knowing his general

character for truth and veracity ?

A. I have heard it spoken of.

Q. Generally?

A. Yes, sir
;
generally.

Q. Was it good or bad 1

A. It was not good.

Q. Was it good or bad ?

A. I should consider it was bad from common report.

Q. From that general reputation as to his truth, would you believe him on

his oath ?

A. I would have great doubt about it if I were interested myself.

Cross-examined by Mr. Pierrepont :

Q. Won't you please tell us what gentleman you ever heard speak against

the character, for truth and veracity, of Dr. McMillan ?

A. I have heard a number.

Q. Who?
A. I have heard Antoine Trudeau, of Waterloo.

Q. When?
A. In the month of March, I think it was.

Q. What March ?

A. Last March.

Q. What was he speaking about ?

A. He was in my office in Montreal.

Q. What was he talking about ?

A. We happened to speak about this trial—John Carroll and some others

—

in Montreal.

Q. You were talking about this trial ?

A. The trial hadn't then commenced ; but we were talking about the arrival

of the vessel containing the prisoner ; I believe he had not arrived at that time.

Q. That is what you were talking about ?

A. Yes, sir.

Q. Had you then heard of or seen any statement that had been made about

him ?

A. I had not at that time ; Trudeau had.

Q. He spoke about it, did he 1

A. The way the conversation arose was this : He asked me if that was the

same McMillan who had resided at Waterloo.

Q. You weie speaking of the statement McMillan was said to have made in

relation to the prisoner, were you not ?

A. We were not.

Q. What you were saying had nothing to do Avith the prisoner?

A. It was relative to his coming to this country in the vessel, and his capture

in Alexandria Trudeau asked me if it was the same McMillan who resided

in Waterloo, who had made this complaint ; then I hadn't seen the complaint,

aud didn't know anything about it ; my impression was, that it was on some-

body else's complaint ; I was surprised when Trudeau told me that McMillan
was the party who had denounced Surratt.

Q. You say you were surprised ?

A. I was.

Q. Tell us why you were surprised that McMillan had denounced Surratt.

A. Because McMillan being a friend of mine and a school-fellow, it took me
by surprise that he should be a party from Canada who should find out this

young man who had got away to a foreign country.
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Q. Tell the jury why you were surprised that ]\[cMillan, who you say was a

friend of yours, should have told of the whereabouts of this man who was sup-

posed to be one of the assassins who had got into a foreign country.

A. I had understood that there was a reward offered, and I was surprised

that a person at such a distance as McMillan should come forward and give in-

formation to take this man's life ; I considei-ed him in the light of an informer.

Q. It was that that surprised you ?

A. And the fact of my being acquainted with the person.

Q. You had been well acquainted and were a fx'iend of McMillan ?

A. We were at the same college together.

Q. Schoolmates?

A. We were not in the same class, but we were in the same college.

Q. Tell the jury whether, when you aud McMillan were in college together,

he was then considered a liar ]

A. I never entered into particulars concerning him.

Q. Did he bear such repute 1

A. No; he did not.

Q. While your friendship continued with him he did not bear the repute of

a liar ?

A. I never took the trouble since he left the college to inquire.

Q. Did yon ever hear such a thing, while you and he were friends, that he

bore the character of a false man, or a liar ?

A. I did not ; if I had heard it I would have ceased to be a friend of his.

Q. Your surprise arose from the fact of his giving this information, didn't it ?

A. I have answered that question.

Q. Was there any other thing that surprised you?
A. Nothing more than that.

Q. Did you take any part in this war that our country has been through ?

A. No, sir.

Q. Did you manifest any sympathy for the one side or the other during the

war?
A. Yes, sir. During the time of the Trent affair I felt a slight leaning to-

wards the South.

Q. Did you feel a slight leaning towards the enemies of our country after-

wards ? for the people in the south were not all rebels. There were a great

many good Union people there, and they suffered more than we at the north.

Mr. Bradley. They did not make as much money as some of us.

Witness. I never had any strong sympathies with either side. I had friends

on both sides.

' Q. What side did you take during the struggle?

A. My sympathies were more towards the South than the North, though I

had no interest whatever. I had no particular interest. My sympathies were
only excited when the Trent affair arose, and we were called to arms in Canada.

Q. Were any public charges made against you in Montreal?
A. No, sir ; not that I am aware of.

Q. Have you any idea to what I allude?

! A. I have not.

j
Q. Were you not public prosecutor or something of the kind there?

' A. No, sir ; I never was.

Q. What is the office that is known here as " public prosecutor" called there ?

Witness. The office you are now occupying ?

Mr. PiERREPo.XT. Yes, sir.

Witness. It is the attorney general who is supposed to prosecute, but he
delegates that power to another gentleman to represent him.

Q. Were you ever so engaged ?

. A. No, sir-.
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Q. For the city were you ?

A. No, sir.

Q. Were any charges made against you by any house there ?

A, Never.

By Mr. Bradley :

Q. I understand you to say that your acquaintance with Dr. McMillan was
principally when you were in college. I do not understand that there was any
intimacy or relation of friendship between you after you left college.

A. Nothing very strong afterwards. He went one way and I went the other,

and it was only when I found him at Lennoxville that I became aware of the

fact that he had gone out there to practice. We are neither friends nor enemies.

Q. Being a friend of yours, you were surprised at his betraying Surratt ?

A. Generally among young men attending the same college there is supposed

to be more or less intimacy, and it was on that account I was surprised to find

that two Canadians should have been the parties to trace up the prisoner.

Q. The counsel has asked you with regard to McMillan's character. I ask

you now as to any facts within your knowledge touching his moral character.

(Objected to by Mr. Pierrepout as testimony could only be given as to the

general character of the party for truth and veracity. Objection sustained.)

By Mr. Merrick : i

Q. I understood you to say that if you were interested you would have great

doubts in regard to believing McMillan on oath.

Witness. I will explain what I mean : From what I know of him, not per-

sonally but from hearsay in that locality, if I had a lawsuit wherein 1 wanted a

witness, I would not certainly take his oath.

Q. If you were a juryman would you take his oath ?

(Objected to by Mr. Pierrepont. Question overruled.)

Mr. Bradley stated that he proposed to introduce three witnesses who spoke

only the French language. One of them knew something of English and could

no doubt understand the questions as put to him in that language, but he found

great difficulty in so expressing himself in English as to make his meaning intelli-

:

gible. He was a French advocate, and in the section from which he came all

the pleadings and records were kept in French. With regard to the other two,

one spoke English some little, but very little ; the other not at all. He would
thefefore ask to have Colonel James E.. O'Beirne sworn as interpreter.

The Court said of course if the witnesses alluded to were unable to under-

stand the questions put to them in English, or unable to respond in that tongue,

it would be desirable to have an intei-preter. As he supposed there would be no

objection to Colonel O'Beirne acting in that capacity, he could be sworn.

Louis W. Sicotte was then sworn as a witness, and Colonel James R.

O'Beirne as interpreter.

Before the examination had been entered upon, the district attorney said that

he understood this witness could speak English veiy well comparatively, andl

therefore he objected to having his testimony given through an interpreter until
|

it was discovered by the court that it would be impossible to conduct the exam-
ination in English.

The Court said the examination might be proceeded with in English, and

then, if it appeared an interpreter Avas necessary. Colonel O'Beirne could be

called upon.

The examination was then proceeded with in English as follows

:

By Mr. Bradley :

Q. State, if you please, where you reside.

A. In Montreal, Canada.

i
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Q. "What is your profession ?

A. Advocate. I am at present employed in the Crown's law department.

I Q. How long have you resided in Montreal ?

I

A. Since 1858.

Q. While residing there, did you know St. Marie, who has been examined as

a witness in this case?

; A. I did not meet him in 1858; but I have seen him since 1859, and from

then up to 1862. Perhaps I may have met him before, but I did not notice him

at all. From 1860 to 1862 he was employed in the educational office.

Q. Had you an opportunity during that time to know what was said of him
among those with whom he associated, as to his truth and veracity 1

j
A. Yes, sir.

Q. "Was his general character for truth and veracity good or bad ?

; A. Very bad.
' Q. From that general character—from what was said of him by people with

whom he associated—would you believe him on his oath?

j
A. No, sir.

' Cross-examined by Mr. Pierrepont :

Q. Did you ever talk with St. Marie ?

A. I spoke to him once or twice. I have never been well acquainted with

him. I met him one day in Montreal when he was there.

Q. When was the first time you ever met St. Marie to know him ?

;
A. I saw him when he was a law student ; he was at the same time employed

in the education office.

Q. Did you talk with him then ?

A. Only on business.

Q. Did you talk with him on business ?

I A. Yes, sir.

Q. When did you next see him ?

A. Since 1859, and up to 1862, I saw him sometimes, but not very frequently.

Q. Have you seen him often since that time?

A. No, sir.

, Q. Did you see him often between 1859 and 1862?

j
A. I met him one day on the street. I was not acquainted with him. I

spoke to hira one day on business.

Q. You had business with him once ?

A. Yes, sir.

' Q. Did you associate with his friends and acquaintances ?

A. Yes, sir.

Q. AVere you intimate with the same persons with whom he was intimate ?

I A. Yes, sir. I will explain if you will let me.
Mr. PlERREPOMT. Go on.

I

Witness. I had occasion last winter to live in La Pierre. He is a native of

that place. There I met many persons who knew him perfectly well since hia

jbirth, and I heard those persons speak of him in such a way
' Q. At this time, had you heard that he had betrayed Surratt in Rome ?

! A. No, sir. I began to work in Lapierre in the month of November, and
the arrest of Surratt was not till some time after. I heard many persons speak
of St. Marie in the way I referred to.

Q. After the arrest of Surratt in Rome, did you hear anything about it ?

A. Yes, sir ; many people spoke of it then.

Q. Did you know the fact that Surratt was arrested in Rome on the informa-

tion given by St. Marie ?

A. Certainly.
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Q. Did you know that he escaped there from the guards at the time of this

conversation ?

A. The only thing I did know then was that St. Marie made the deposition

against Surratt, and that Surratt was arrested.

Q. You heard that ?

A. Yes, sir.

Q. That was much discussed, was it not ?

A. Yes, sir.

Q. Many of thoie people with whom you moved thought that it was not right,

didn't they, for St. Marie to betray Surratt in Rome ?

A. There were some people speaking in that way, but they were discussing

him generally.

By Mr. Bradley :

Q. I understand you to say that the conversation to which you first referred

was inNoveml)er, before you heard of the arrest of Surratt 1

A. 0, certainly ; the first conversation I heard regarding St. Mai'ie was when
he left the education office ; but I heard the conversation in his own native land

in November, and up to the time of his arrest.

Q. November of what year ?

A. Last November.

Q. After you had heard of the arrest of Surratt you heard it still more

spoken of?

A. Certainly ; a little more.

Q. Now, as far back as 1862, when he left the educational office, was or not

his character very well spoken of?

A. It was publicly known that he left the country for the reason I have men-

tioned.

By Mr. Pierrepont :

Q. Did you know of St. Marie studying for the ministry in your church

—

for the priesthood 1

A. I did not know that.

Q. You belong to the Roman Catholic church ?

A. Yes, sir.

Q. Didn't you hear of it among the people iip there that he was studying for

the priesthood ]

A. No, sir.

Q. Didn't you know he was sent down here as a teacher in the church ?

A. I did not hear anything of that.

Q. Didn't you hear that discussed when you heard him discussed ?

A. No, sir.

Q. Did you hear why he came into the United States ?

(This question was answered by the witness, but the court subsequently

directed the answer to be stricken out, as not being responsive to anything

brought out on cross-examination. Mr. Merrick insisted that the answer was

properly in, as the counsel for the prosecution had failed to object at the proper

time. Mr. Pierrepont stated their attention was otherwise taken up at the

moment, and, therefore, they did not hear the answer when given, or they cer-

tainly would have objected.)

By Mr. Pierrepont:

Q. Did you hear yourself that St. Marie had betrayed Surratt in Rome ?

A. Yes, sir; I saw it in the papers

Q. Did that affect your feelings any towards him 1

A. No, sir; not at all.

Q. You thought it was right ?
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A. I thought it was right that he had made a deposition.

Q. You thought it was right for St. Marie to do it?

A. 0, no; I did not give any opinion on the matter then.

Q. Did the fact of which you have spoken excite any unpleasant feelings

towards St. Marie?

A. I had no feelings at all against St. Marie.

Q I ask you if his betraying Surratt in Rome excited in you any feelings

against St. Marie ?

A. I tell you 1 did not express any feeling.

Q. I asked you what you felt 1

A. I lelt that it was
The subsequent portion of the witness's answer was given in French. Mr.

Pierrepoiit insisted on having it in English. Mr. Bradley said it was evident

the witness could not properly express himself in English, and he thought it

highly proper that, with regard to this one answer at least, he should be allowed

to speak through an interpreter.

Mr PiERREPOxNT contended that, as the examii)ation in chief had been con-

ducted in English, he was entitled to have the witness respond in that tongue to

such questions as he should put to him on cross-examination. If the question

were so shaped as to be unintelligible to the witness, he would endeavor to

so frame it that there should be no difficulty of that kind.

The question being repeated to the witness, he said

:

I have no feeling against St. Marie.

Q. Did you, at any time, say anything against St. Marie connected with his

betrayal of Surratt ?

A. Yes, sir. I said only a few words, however.

By Mr. Bradley :

Q. Now state what you did say about St. Marie when you heard of the be-

trayal ?

A. I cannot properly express in English and will state it in French.

"Witness then gave the answer in French, which was interpreted by Colonel

O'Beirne as follows :

" When I heard that St. Marie had made the deposition against Surratt, I

said to the curate and others, that it was mean or unprincipled in him to have
made that deposition."

LuDGAR Labelle swom and examined:

I By Mr. Bradley :

; Q. State whei-e you reside ?

A. In Montreal.

Q. State what your profession is 1

A. Advocate.

Q. Are you in any public position ?

A. Since four years past I have been city counsellor for Montreal.

Q. IIow long- have you resided in Montreal ?

A. I have always resided in Montreal. I was born there.

Q. Did you know in Montreal a man named H. B. St. Marie, who has been
examined as a witness in this case ?

A. Yes, sir.

Q. How long have you known him ?

A. Since about eight years.

Q. Where was he residing while you knew bim ?

A. In Montreal.

Q. During what years, as well as you can recollect ?

A. As well as I can recollect, I made his acquaintance in ISoS or lSo9. I

am not quite sure which.
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Q. He continued to reside there how long after that 1

' A. Ahnost three years after I formed his acquaintance—until 1862.

Q. During that time do you remember whether he had any employment or

not]

A. Yes, sir. He was employed from October, 1860, to August, 1862, in the

education office in Montreal.

Q. State whether during that time you had opportunities to know the per-

sons with whom he associated.

A. Perfectly. I have known him personally and very particularly. I was

at the time editor of a small paper, next to the education office, and I had op-

portunities of seeing him nearly three or four times a week.

Q. During that time had you opportunities to learn and know his general

character among those with whom he associated for truth and veracity?

A. 0, yes, sir
;
perfectly well.

Q. Was it good or bad?
A. In the beginning his character was not known as a bad one. I mean in

1858-'59.

Q. Before he left Montreal ?

A. Yes, sir. But when he was employed in the education office

Mr. PiERRBPONT. Are you speaking of his character for truth?

WiTNKSS. I am speaking of his general character.

Mr. PiF.RREPONT. We do not want that.

The Court. Speak of his general reputation for truth and veracity—that

is, what other people say about him as being a man who will tell the truth, or

who will tell a lie.

Witness. His character had become bad while he was in the education office.

The District Attorney. For truth?

Witness. Yes, sir.

By Mr. Bradley :

Q. Among those with whom he associated ?

A. Yes, sir ; among the citizens of Montreal generally.

Q. State whethei", from what people generally say of him, you would believe

him on his oath ?

A. No, sir ; 1 could not believe him on his oath from his general character,

and from his acts.

Cross-examined by Mr. Pierrepont:

Q. You knew him intimately, did you ?

A. Not intimately ; but I had before many occasions to see him. I was not

his friend. I do not like to pass for having been his friend.

Q. What did you mean then by saying that you knew him intimately?

A. Not intimately. I have not used that word.

Q. What have you said ?

A. That I had knoH'n him personally, and that I had had many occasions to

see him, but I did not know him intimately.

Q. When did you first know him ?

A. In 1858.

Q. Was his character good then ?

A. I could not say anything against him,

Mr. Pie RISE PONT. 1 mean for truth and veracity.

Witness. 1 understand you. I could not say anything against him during

that time, for I had just commenced to know him.

Q. Did you know him in 1859 ?

A. Yes, sir.

Q. Was his character for truth in 1859 bad?



TRIAL OF JOHN H. SURRATT. 855

A. I cannot say about tbat time exactly, but bis cbaracter came to be consid-

ered as bad during tbe time be was employed in tbe educatiou office.

Q. Wben t

A. In 18G0; from 1860 to 1862.

Q. "When did bis character for trutb become bad ?

A. From 1860 to 1862.

Q. Have you seen him since ?

A. Yes, sir; he came to Montreal for two or three days, and I saw him on

the street.

Q. Did you know of his making a deposition in Rome by wbich Surratt was

arrested ?

A. I learned that by the papers.

Q. When did you learn that 1

A. I cannot say as regards the time exactly.

Q. Was it soon after it happened ]

A. Yes, sir.

Q. Did you talk about that ?

A. Well, I talked about that as otber persons have.

Q. Did you express yourself as against tbat—against St. Marie informing on

Surratt in Rome ?

A. I have no feeling against St. Marie.

Q. I asked you if you had expressed yourself on that subject ?

A. I have given my opinion on tbe fact.

I Q. Did you express any feeling on the subject ?

A. I have answered tbat.

Q. Did you express any feeling against St. Marie on that account ?

A. I have said that St. Marie, under tbe circumstances, was a low man to

have done such a thing in consideration of a remuneration.

Q. Was that all you said 1

A. Yes, sir.

Q. You felt so I

A. Yes, sir ; tbat is my opinion about it.

Q. And you did not feel very kindly towards him on account of it, did you ?

You felt hostile towards him for doing that mean thing ?

A. Not very hostile ; I did not care for tbat man ; 1 did not like to come in

contact with him at all.

Q. You thought it was a wrong act, didn't you?
A. Not the act itself; I do not say tbat the act itself was a wrong act; but

il say that it was low to do such a thing for tlie consideration of money.

Q. And you do not think that any one but a low man would tell on Surratt

in Rome t

(No response.)

Q- Was your feeling tbat none but a low man would inform, as St. Marie in-

formed, on Suriatt ?

! A. No, no

j
Mr. Bradley. Tbat is hardly a fair question.

By the District Attorney :

Q. Will you state the first time that you ever heard St. Marie's reputation

for trutb discussed by any persons in ^[ontreal ?

I

A. The tirst time was some months before be entered into the education office.

I had heard in public that he had been obliged to leave the People's Bank, in

'Montreal, for something wrong.

Q. You say you are an advocate. Have not you been told by tbe court that

you must confine yourself to his reputation for truth ? Did you ever hear any
person say that he was a liar, and that he would not tell the truth ?
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A. Many.
Q. When was the first time you heard it said that he was a liar, and that he

would not tell the truth, or words to that effect 1

A. I have answei-ed that before, I think, but I will repeat. It was when he

was employed in the education office that his character became very bad. I

have heard many persons say that it was not possible to believe that man.

Q. Who were they 1

A. It was about five years ago, and I did not take notice of the fact at the

time, because I did not know that I would be obliged to appear in Washington
about his case.

Q. You recollect what was said, and yet you cannot recollect the persons who
said it ?

A. Certainly ; it is a very different thing. I recollect the fact that not only

one or two persons, but a large number of persons, knew St. Marie as a man
whom they could not believe ; but it is very difficult, after five years, to remem-
ber the names of the persons.

Q. Can you state the names of any of the persons that you heard say, before

the arrest of Sunatt, that he was not a man to be believed ?

A. I can ; in the first place I can name myself.

Q. Who else?

A. I cannot mention the names ; it was the general opinion in Montreal

;

is perfectly easy to have a hundred witnesses to swear to that fact.

Joseph Du Tilley sworn and examined.

(This witness being unable to speak English at all, his examination was con-

ducted through Colonel James R. O'Beirne, previously sworn as interpreter.)

By Mr. Bradley :

Q. Where do you reside ?

A. West Shefford, Canada.

Q. How long have you resided there ?

A, Several years.

Q,. Do you know Dr. McMillan, who has been examined as a witness in this

case ?

A. Yes, sir.

Q. Did you at any time reside near where Dr, McMillan lived ?

A. Eight miles from there.

Q. Do you know the people with whom he associated ?

A. No, sir.

Q. Where did Dr. McMillan live at the time you knew him in 1862 ?

A. Frost village.

Q. Do you know the people at Frost village ?

A. No, sir.

Q, Do you know where Waterloo is 1
\

A. O, yes, sir ; very well.

Q. How far from there ?

A. Eight miles.

Q. Did Dr. McMillan live at Waterloo at any time ?

A. 0, yes, sir.

Q. How long did Dr. McMillan live at Waterloo ?

A. To my knowledge, almost a year.

Q. In what year ]

A. 1864.

Q. Do you know the people at Waterloo ?

A. Very little.
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Q. Do you know the Canadian people who are acquainted with Dr, McMillan ?

A. 0, yes, sir.

Q. Many, or few ?

1 A. A great many.
! Q. Have you ever heard them speak of Dr. McMillan's character for truth ?

A. Yes, sir.

Q. What kind of a character did they generally give him for truth—good or

bad?
A. Very little.

Q. Do you mean to say that you have heard the people speak very little of

him, or what do you mean ?

A. I mean to say that the people have spoken very little of him.

Q. Do you know his general reputation among the people for truth ?

A. Yes, sir.

Q. What is that character for truth, good or bad ?

(Objected to by the district attorney, as the witness had not shown that he

possessed sufficient knowledge to enable him to speak of his general reputation

for truth and veracity.)

The Court. Have you often heard the people in the neighborhood where
Dr. McMillan resided speak about his character for truth and veracity ?

A. A great deal.

By Mr. Bradley :

Q. Now I will ask you what is said of his general character for truth—is it

good or bad ?

^

A. It is bad.

Q. Have you ever heard his oath called in question in a court of justice ?

(Objected to by Mr. Pierrepont. Objection sustained ; and question ruled

out

)

Q. State whether, from what people say generally of him, you would believe

him on his oath 1

A. No, sir ; I would not.

Cross-examination by Mr. Pierrepont :

i Q. What is your occupation ?

I A. I do some things at Reynolds's gallery at Waterloo.

Q. What is your present occupation 1

A. I am a farmer.

Q. Do you know a priest by the name of Boucher ?

I
A. Yes, sir.

Q. Is he the same one about whom Dr. McMillan spoke in his testimony ?

A. I think he is.

Q. Have you been a servant of that priest, Boucher ?

A. No, sir.

Q. Have you been in his employ ?

A. No, sir.

Q. Who spoke to you first about this case ?

: A. Mr. Nagle.

! Q. Did the priest Boucher say anything about it ?

A. Yes, sir.

Q. Did the priest Boucher say anything to you about Dr. McMillan ?

A. No, sir.

Q. Did the priest Boucher say anything about a quarrel between him and
Dr. McMillan about a debt of 1864?
A. Yes, sir.

Q. Did not you bring the money from the priest, Boucher, to Charles S.

Martiu at Waterloo ?

55
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A. No, sir ; I gave it to McMillan myself.

Q. Do you know Charles S. Martin, of Waterloo ?

A. I do not think I do.

Q, Have you talked with the priest, Boucher, about Dr. McMillan 1

A. Sometimes.

Q. How lately 1

A. I have not spoken of Dr. McMillan for a month.

Q. Did he speak to you of Dr. McMillan about a month ago 1

A. Yes, sir.

Q. Did he say anything to you against McMillan 1

A. No, sir.

Q. Did you say in the presence of Charles S. Martin that you would, when-

ever you had a chance, do Dr. McMillan what damage you could ?

A. No, sir.

Q. Did he say anything against Dr. McMillan, or anything he would do

against himi
A. No, sir.

Q. Are you hostile or unfriendly to Dr. McMillan ?

A. I am friendly ; I have no reason to be an eaemy.

Q. Where were you in 1864 ?

A. At Shefford.

Q. What was your occupation in 1864?
A. I was engaged in cultivating a farm.

Q. Have you at any time been in the service of this priest, Boucher 1

A. No, sir.

Q. Did you ever live in the house with him ?

A. Yes, sir.

Q. When?
A. In 1864. I was there three months boarding with the priest.

Q. Did you do any work to pay for your board ?

A. Yes, sir. I did not work for the curate, but for myself.

Q. Did you do anything for the priest to pay for your board 1

A. Yes, sir; sometimes.

Q. What did you do ?

A. Take him to different places in a carriage.

Q. In whose carriage ?

A. In my own.

Q. What business were you then doing ?

A. I cultivated a farm.

Q. How much of a farm ?

A. About fifty acres.

Q. What rent did you pay ?

A. Sixty dollars.

Q. When did you first go to live in the priest's house ?

A. In the year 1864.

Q. What time in the year ?

A. At the end of April or the commencement of May.
Q. When did you leave it ?

A. In August.

Q. When did you go back to the house of the priest again ?

A. I returned in the month of January.

Q. How long did you stay ?

A. I believe I remained there two months and a half.

Q, When did you next return there ?

A. Every winter.

Q. Were you there in the winters of 1865, '6Q, and '67 ?

P
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A. Yes, sir.

Q. Did you talk with the priest about Dr. McMillan within the last month 1

A. Once.

Q. Have you talked with the priest Boucher about McMillan since McMillan

came here to testify ?

A. Yes, sir ; once.

Re-examined by Mr. Bradley :

Q. You have been asked about a quarrel between Boucher and McMillan.

Do you know what that was about ?

A. The priest has never spoken to me about it. When McMillan practiced

chicanery with Boucher I was there ; but I do not know the cause, as the curate

put him outside.

Q. When was that ?

A. 1866.

Q. State whether the money that you took to Dr. McMillan was after this

quarrel about which you have been asked.

(Objected to by Mr, Pierrepont, as not being responsive to anything brought

out on cross-examination.

Objection sustained.)

At 12.45 p. m. the court took a recess for half an hour.

On reassembling,

Mr. Bradley stated that the defence had five witnesses en roufe to Washing-
ton, who had been expected last night. They had evidently missed the railroad,

connections. They were material to the defence, and had they reached here the

defence would have been able to close to-day. Mr. B. stated that the defence

had used every diligence to obtain their presence, and were in receipt of tele-

grams to the effect that they were on the way. They would be here without
doubt this evening or to-morrow morning, when the defence would be able to.

close the case.

Mr. Carrlngton said that under the circumstances, as it was alleged the

evidence proposed to be offered was material to the defence, it would be improper
in the government to interpose any objection to an adjournment at this time. It

was understood that they would close to-morrow morning with the testimony of

those witnesses.

At 1.55 p. m. the court took a recess until to-morrow morning at 10 o'clock.

Friday, July 19, 1867.

The court met at 10 o'clock a. m.
Mr. Bradley stated that of three witnesses from abroad who were expected

to-day, two, instead of being here, had forwarded certified copies of the railroad

time-tables, in reference to which they were subpoenaed—which time-tables,

counsel for the prosecution having assented, he offered in evidence. iMr.

Bradley stated that, by these time-tables, it appeared that ia April, 1865, the
first passenger train of cars left Albany at 7 o'clock in the morning, and arrived
;at Syracuse at 1 20 p. m., making five hours and twenty minutes from Albany
to Syracuse via New York Central railroad ; that the train left Syracuse at

1.30 p, m., arriving at Canandaigua at 4.52 p. m.
Mr. Merrick proposed, also, to place in evidence a copy of Appletou's Rail-

way Guide for March, 1865.
Mr. PlERREPo.xT said he had no objection to Appleton's Railway Guide fiu-

April going in evidence as Appleton's Railway Guide, for what it is worth. He
f>bjected to the Guide for March going in evidence as tending to prove what wa^
the time for April.

Mr. Merrick said he had not been able to find a copy for April, but hoped
to do so.
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Mr. Merrick desired to call the attention of the court to an authority in 12.

Howard United States Supreme Court reports in support of the application on

the part of the defence to admit the Canandaigua register, and referred to the

case of Gaines vs. Relf. He (Mr. Merrick) had remarked when the matter waa
under discussion that a letter was evidence of the time and place at which it

was written. The court had then indicated that that was not his view of the law,

and he now desired lo present this authoritative decision upon the subject.

The Court remarked that he presumed the letter in the case referred to was

accompanied by an envelope having a postmark on it, or that it contained some

internal evidence that it was written at the time and place.

Mr. Merrick said there was no reference in the report to the letter being

postmarked. The decision referred to 1st Philip's Evidence by Cowan, pp.

189, 190. His (Mr. Merrick's) edition was a later one and he did not find the

reference, but the reference to it seemed to be so explicit as to make it conclusive

upon the point.

Mr. Bradley said that the handwriting having been verified and the date

were the points relied on in that case.

Mr. Bradley read from the report of the case referred to more at length to

establish the view taken by Mr. Merrick.

Mr. PrERRRPO.XT admitted that letters upon family matters were admitted in

evidence as going to show what feelings existed between the parties.

Mr. Bradley replied that in the case referred to the letter was admitted not

only for that purpose, but as evidence of the time and place at which it was

written.

The Court suggested that the defence should proceed with the examination

of their witnesses and allow this matter to come up at some other time.

Mr. Bradley said they desired particularly that Father Boucher should be

present for examination ; that he left Montreal three days ago, and he (Mr.

Bradley) had not heard of him since. He supposed he would certainly have

been here to-day. He would also state that since yesterday they had succeeded

in discovering a witness residing in the city of New York, for whom they had
{

been looking for months—a gentleman who was at the Brainard Hotel, Elmira,

'

on the 14th and 15th of April, 1865, and there saw the prisoner at the bar.

They had telegraphed immediately to him, and requested him to respond by
telegraph whether he would be here. The testimony of a large number of the

witnesses summoned for the defence had been excluded under the rulings of the

court, and they had been discharged. With that statement he left the matter

Avith the court.

The Court inquired whether there were any objections on the other side to

granting further time for the witnesses on the part of the defence to be here.

Mr. PiERREPOMT said they left it entirety in the hands of the court.

Mr. Merrick remarked that whatever time was necessary might as well be^

occupied to day in disposing of the motion made by them some weeks since I

to strike out the testimony in relation to Jacob Thompson ; in regard to the

declarations of McMillan of the alleged statements of the prisoner of shooting.

Union soldiers, killing a telegraph operator, and of a fight that occurred with,

some gunboat on the Potomac river; also, in relation to the North Carolina!

cipher letter. 'J'he prosecution having failed to connect this testimony with the

conspiracy, and it having only been admitted on that condition, it was now
proper that it should be stricken out. The court had suggested on a former

occasion that he preferred to reserve his decision until the testimony was all in.i

The testimony now to be submitted must be confined strictly to rebutting,

evidence already presented ; no evidence which could have been presented in

chief could now be admitted.

Mr. PiERREPONT did not so understand the rule of evidence; for instance,!

the prosecution had the right to show, and did for various purposes, although^
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not obliged to do so, the presence of the prisoner in Washington. The other

side had undertaken to show that the prisoner was present in Canandaigua or

Elmira on the 14th day of April. It would now be rebutting evidence for the

prosecution to show that he was not in Elmira on the 14th of April. He
offered that illustration to show the incorrectness of the rule of evidence stated

by counsel on the other side.

Mr. Merrick argued further in support of his view of the rule of evidence

referred to, and in opposition to the suggestion of the counsel for the prosecu-

tion, that it was not necessary for the government to prove the presence of the

prisoner on the day of the assassination. That law was well settled, he thought,

by some fifteen English decisions, and by the case of Knapp, in Massachusetts,

in which Mr, Webster had laid down the principle, extending it, he said, as far

as it could possibly be extended, that a co-conspirator, in order to be charged

as a principal, must be within such distance that he could render material aid in

the consummation of the act, or render the party who struck the blow, fresh

from the deed, assistance in his escape. The same rule also was laid down by
Chief Justice Marshall in the case of Burr.

The Court decided to hold these questions over for future consideration.

Richard Sutton sworn and examined.

By Mr. Bradley :

Q. State, if you please, whether you have had a large experience in reading

and examining handwriting ?

A. Very large.

Q. Have you examined the letters which I exhibited to you just now ?

Mr. PiERREPONT inquired what letters.

Mr. Bradley replied, letters in evidence, and admitted on both sides to be
the original handwriting of John H. Sm-ratt.

A. I have.

Q. Have you compared the handwriting with that of the envelope and
enclosure I now hand you ? (Letter signed Tony, addressed to George A.
Atzerodt, heretofore placed in evidence.)

A. I have.

Q. Is that written by the same hand who wrote the others or not ?

A. I think not.

Q. Now state, if you please, if you have also compared the handwriting of

two original telegrams by Booth, heretofore placed in evidence, and addressed

to O'Laughlin, with the handwriting of the letter, also in evidence, known as

the Charles Selby letter ?

A. I have.

Q. Have you carefully compared them ?

A. 1 have.

Q. In your judgment are they written by the same person 1

A. They are not.

Cross-examined by Mr. Pierrepont :

Q. Do you know in whose handwriting these telegrams are ?

A. I do not. I was informed.

Q. You do not know the handwriting ?

A. No, sir.

Q. Do you think this Charles Selby letter is in a natural hand ?

A. No, sir.

Q. You think it is disguised ?

A. Yes. sir.

Q. Do you know who disguised it?

A. No, sir.
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Q, You are not an expert, are you ?

A. I do not profess to be.

By Mr. Brauley :

Q. Yet you have had a very large experience in reading and comparing

handwriting ?

A. Yes, sir ; very large.

By Mr. PlERREFONT :

Q. Now take the letter already shown you in the original handwriting of

Surratt, and take this card (card heretofore placed in evidence admitted to be

in the handwriting of the prisoner) and say whether you think it is in the same
handwriting 1

Mr. Bradley (to Mr. Pierrepont ) Which side do you show?
Mr. Pierrepomt. Either side. (To witness :) Do you think it is the same

handwriting ?

A, I could not undertake to say that it is.

Q. Do you believe that card is not in the same handwriting as the letter ?

A. I shall have to examine them a little more carefully to speak with accuracy.

Q. Well, examine them ; they do not look much alike, do they ?

A. No, sir ; they do not.

Q. Do you think they are in the same handwriting ?

A. I would not undertake to say, for this reason : I have seen letters written

by the same person, admitted to be written by the same person, in no respect

alike in the appearance of the handwriting,

Mr. Pierrepont moved that the testimony of this witness be stricken out. It

was conceded that the card and the letter were in the same handwriting. The
witness admitted that he was not an expert.

Mr. Merrick said, that although he admitted he was not an expert, his state-

ment was that he had had a large experience in examining handwriting.

The Court remarked that perhaps it would be better to examine the witness

as to whether he has had his attention directed to the difference in the hand-
writing of persons so as to be able to determine their identity or otherwise by
comparison.

Mr. Pierrepont. Very well ; I will put this question :

Q. Have }^ou had your attention directed to the difference in the handwriting
of persons, so as to be able to determine from comparison their identity or

otherwise ?

A. No, sir; I have not.

By the Court :

Q. Have you made it your study to compare handwritings with a view of

ascertaining whether different papers were written by the same person ?

A. No, sir ; I have not. I can explain, if the court desires it, what my ex-

perience has been.

The Court. Very well ; explain what your experience has been.
Witness. My experience has been the reception of contributions written by

all sorts of people, learned and unlearned, and in the writing of people employed
in my office, as well as in the reception of letters for publication or otherwise,

extending through a period of forty years.

By Mr. Pierrepont :

Q. Your business has been rather that of deciphering handwriting than of
comparing handwriting 1

A. Yes, sir.
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By the Court :

Q Have you ever had your attention directed to this branch of chirography ?

Have you ever made it your study to ascertain by comparison whether the sig-

nature of a letter or any paper or writing was genuine or forgery ?

A. No, sir.

Q. Nothing of that sort ?

A. No, sir ; I have not.

Mr. Bradley read note 1 to section 440, 1 Greenleaf on Evidence, to show-

that the knowledge of the witness as an expert came within the rule.

The Court remarked that to enable a person to testify as an expert in hand-

writing, he must have had some considerable study and experience in that

specialty, such as bank officers and other business men have in detecting spuri-

ous from genuine handwritings. A person merely engaged in literary pursuits,

or in the more learned professions, if he had not had his attention directed to

the matter of a comparison of hands, of course could not testify as an expert.

The testimony of this witness was directed to be stricken out.

Mr. Bradley suggested that, as he expected to examine only the two wit-

nesses he had referred to for the defence, the prosecution now proceed with their

rebutting evidence, and the defence be allowed to exam'ne these two witnesses

should they make their appearance within a given time.

The District Attorney replied that the counsel for def-nce had rejected a

isimilar proposition at the close of the evidence for the p oseciition, and the pro-

secution were now disposed to insist upon the same rule : that the other die
must complete their case before they would enter upon the examination of other

iwitnesses.

After further conversation the court determined to give the defence until to-

morrow night to close their case.

And thereupon the court took a recess until to-morrow morning at 10 o'clock.

Saturday, Jult/ 20, 1SG7.

The court met at ten o'clock a. m.

Augustus Bfssell, physician—residence New York city—sworn and ex-

amined.

By Mr. Bradley :

Q. State, if you please, whether you were in Elmira on the 14th of April,

1865.

A. I was.

Q. Were you at the Brainard House there ?

1 A. I was.

Q. State whether you saw the prisoner at the bar at that time. (The pris-

oner stood up.)

A. I did.

Q. Have you any means of fixing the precise date ?

A. I have.

;: Q. State to the court and jury, if you please, how you fix it.

A. I left Owego, thirty-six miles east of Elmira, on the night express from

New York, which got to Elmira in the morning a little before daylight at that

time—the night of the 13th and morning of the 14tli—in search of a man.

Q State who the man was, and the circumstances which fixed it in your

memory.
A. The man was a brakeman upon the New York and Erie railroad. I had

a suit against the New York and Erie railway for damages for an injury sus

tained by me from which I am still suffering. I went to Elmira in pursuit of

him to ascertain his whereabouts.
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Q. "Was there any particular reason why you observed the prisoner? State

whether you were on crunches at that time.

A. I was on crutches at that time. I stopped at a little house. I cannot re-

call the name. Names are the worst things for me to remember in the world.

I can remember faces.

Q. You did not stay at the Brainard House ?

A. 1 did not. I stopped at a little house on the street that runs from the

east end of the depot, south or southwest, on the south side of the street, where

I hud been in the habit of stopping. It was so near morning that I went up

and lay down on a lounge in the sitting-room or parlor until breakfast time. I

ate my breakfast and went out in quest of this man. I ascertained that he was

not in Elmira. While out I went to a third party whom I had been directed to

by letter from the town of Deposit, I think, to find him. After going and doing

my business I called at the Brainard House. I thought I would take a 'bus to

the depot and take the ti"ain back to Owego.

Q. State if you had any conversation with the prisoner at that time ?

A. As I went in he passed me. I noticed his dress as he passed me. I went

into the reading-room or office there and sat down. He came in from the bar-

room or office. Of reading-room, to the room I was in. He passed up and down
and kept looking at me.

Q. Did you have any conversation with him ?

A. I did. After he had passed up and down for a time he came and sat

'

down on a chair or settee about one seat from me.

Q. Did you have such a conversation as to enable you to recall his manner i

and voice in speaking ?

A. Yes, sir; I suspected him.

Q. You can say wliy you observed him particularly.

A. My counsel had told me
Mr. PiKRREPONT. You need not tell what your counsel said.

Witness. Well, I su,<pected he was looking after me on the part of the rail-

road company, and therefore I observed him more closely.

Mr. Bradley said he now proposed to give that conversation ; it did not re- 'i

late to this subject, but would show it made an impression on the mind of this

witness.

Mr. PlERREPONT said he had no objection whatever; he thought the witness

had better give the whole of it.

Q. Now state all the facts.

A. He wanted to know if I had been to the war. I didn't give him any

satisfaction. I did not have a great deal of conversation with him. I wished

to avoid it myself.

Q. Referring to your lameness, he asked if you had been to the war?
A. Yes, sir.

Q. And then you had a brief conversation with him ?

A. Yes, I had a little conversation with him. I merely spoke with him to

see if my suspicions were correct; to satisfy myself; to see if he would attempt

to draw me out, or anything 6f the kind. I wanted to satisfy myself whether

he was a spotter of the Erie Railroad Company.
Q. What enables you to fix the 14th of April ?

A. I returned that same day to Owego. I got there on the arrival of the ex-

press at Owego. I think it was a little past nine. I went immediately to my
attorney's office in Owego, Judge Munger, to see if there had been any commu-
nication from my attorney in New York, Mr. Wetmore. He was not in ;

had

not come down from dinner. I went on down street and met a gentleman I was

acquainted with residing in Pennsylvania. We went to an oyster saloon and
took some oysters together. When I came out of that saloon and came back

I met a boy with a telegram for me from my wife, informing me that my child

I
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was very sick. I took the first traiu in which I could leave Owego, and went

to Great Bend that night.

Q. Did your child die ?

A. My child died before I got home. I got home the night of the 14th and

morning of the loth of April. I fix the date by that circumstance.

Cross-examined by Mr. Pierrkpoxt :

Q. Did you have any pay for giving this testimony, or any promise of any ?

A. No, sir ; not any.

Q. When did you first tell these gentlemen what you knew—when did you
first come here ?

A. I came here this morning.

Q. When did you first have notice you were wanted ?

A. Yesterday afternoon.

Q. How did yo'u know they knew anything about it 1

A. I do not know. I have asked Mr. Bradley how it was.

Q. Did you find out ?

A. He will not give me any satisfactory answer. He said he had been look-

ing for some time for a man on crutches.

Q, Then you could not find out ?

A. I could not. I suspected,

Q. "When did you tell anybody of this ?

A. On last Monday or Tuesday as I was passing through "Wan-en street,

New York city, while passing the office of Cassidy & Covell, grain merchants

Q. My question is, when did you first tell of this 1

A. It was last Monday or Tuesday, in the office of Mr. Cassidy.

Q. Did you not understand my question before ?

A. Certainly ; I was telling you how.

Q I did not ask you how, I asked you when you first told of it
;
you answer

last Monday or Tuesday. That was the first time, was it ?

A. That was the first time, and I will tell you how it came up the first time.

Mr. PiERRKPONT. I have not asked you that yet
;
you will have enough to

answer, before I get through, without volunteering.

Mr. Bradley objected to any such observations to a witness,

i

Mr. PiERREPO.XT replied that the witness must not volunteer answers to

questions he had not asked.

The Court cautioned the witness to answer the questions put, and he would

I

have an opportunity afterwards to explain, if necessary.

Q. Now tell us where you live in New York ?

A. At No. 21S West 22d street.

Q. What is your business ?

A. Physician.

Q. Won't you give me your first and full name 1

A. Augustus Bissell.

' Q. How long have you lived there ?

(
A. I have lived there since the 1st day of May last.

i! Q. Where did you live before that ]

I A. In New York city.

; Q. Where ?

I

A. I was boarding.

\ Q. Where 1

A. I was boarding a part of the time, and a part of the time we had rooms on

, 8lh avenue.

Q. You went there the first of May; where did you board last April ?

I
A. I was sleeping in a room at 223 W^est 23d street,

i Q. Whose house 't
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A. In the rear of a drug store. The room I occupied was an office.

Q. Whose house ?

A. It is the firm of Schneider & Co.

Q. Did you rent it of them 1

A. Yes.

Q. What were you doing last April ?

A. My office was there ; my wife had gone to her father's in Pennsylvania

.

I slept in there and took my meals at saloons and around.

Q. How long did you sleep there 1

A. I slept there from about the first of April until the first of May.
Q. Then you slept there a month ?

A. Yes.

Q. Where did you stay in March ?

A. In March we kept house at 401 8th avenue.

Q. Whose house ?

A. I don't recollect the firm's name ; I had a floor.

Q. You recollect whom you hired it of ]

A. He was a German.
Q. What was his name 1

A. 1 think Cohen.

Q. Didn't you have a lease ?

A. No ; I hired it monthly.

Q. How many rooms did you have ?

A. Four or five rooms.

Q. Can't you give the name of the man you hired it of?
A. I did—Cohen & Co.

. Q. How long did you hire these rooms of this German ?

A. From along in the winter or fall until I moved away. They wanted to

overhaul their building, and I left sooner than I otherwise should.

Q. I am not asking what they wanted. I am asking you about time. You
say you left there last March ?

A. About the 1st of April,

Q. When did you go there 1

A. I went there in November or December.
Q. It was one or the other ?

A. Yes.

Q. What did you pay a month ?

A. Twenty dollars or twenty-five dollars a month for the floor.

Q. Did you have an office there ?

A. No, sir.

Q. Where did you have an office ?

A. No. 203 West 23d street.

Q. There was where you slept?

A. Yes.

Q. What business did you do ?

I
A. I was a physician.

Q. Will you tell me some people who know you in New York as a physician ?

A. Yes, sir ; Michael Phillips.

Q. Where does he live?

A. He boards at 1 8 West 22d street. I can mention Charles F. Wetmore.
Q. Where does he live ?

A. He lives—I forget his number—in Clinton Place.

Q. Have you any other patient in New York ?

A I am not doing a large amount of practice.

Q. What are you doing ?
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A. T do a little office practice, and I have some outside business which I am
connected with now.

Q. "\V hat do you call outside business ?

A. Well, I am engaged, for one thing, with Andrew M. Rankin, formerly of

Cbambersburg.

Q. I do not care who he is, I want to know what you are doing?

A. I am engaged with him in developing some patent rights which he has.

Q. What are thev—about doctors ?

A. No.

Q. Anything to do with doctoring ?

A. Yes.

Q. What?
A. They are disinfectant, and may be termed hygienic.

Q. Do you know Aaron Stone in New York ?

A. No, sir.

Q. Has it anything to do with his disinfectant business ?

A. No, sir.

Q. What are you doing in that business, that outside business ?

A. We are developing it.

Q. What do you mean by that 1

A. Getting it ready to get it upon the market.
' Q. Have you got it upon the market yet ?

A. We have got one patent upon the market.

Q. What one patent ?

A. It is a patent chamber-pot.

Q. With the exception of your patent chamber-pot, tell us what outside

business you had ]

A. Well, sir, I am about bringing out a patent urinal and a water-closet seat.

Q. That is the next outside business you have been in ?

I

A. Yes, sir.

Q. How long have you been studying these subjects 1

A. They are patented by a gentleman by the name of Andrew M. Rankin.

Q. How long have you been studying the subject of these patents ?

A. 1 have been with him about a year.

Q. Have you made anything out of these ?

A. Well, I got some little money out of it.

Q. Have you sold any patents 1

A. We have made an arrangement with the Trenton Pottery Company by
ivhich they are to manufacture them and pay us a royalty upon the patent

:hamber-pot.

Q. Have you got any out of that ?

A. Yes.

Q. How much ?

A. Really I do not know now.
Q. So little you could not tell ?

A. No answer.

Mr. Bradley. Did I understand you to say it was so little you could not tell ?

A. I did not say that. I could tell by figuring it up.

Q. Well, tell.

A. Two or three thousand dollars.

Q. Have you got two or three thousand dollars for this patent ?

A. Mr. Rankin and I have.

Q. How much have you received ?

A. I have received one-half of it.

Q. Have you received $1,000 from it ?

A. 1 think I have.
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Q. Tell us where you lived before you lived in this German's rooms last

March ?

A. I was sleeping in my office from May before up to last fall, except a short

time when I was in the country.

Q. Did your wife sleep in the same office ?

A. No, sir ; she was in the country, at her father's.

Q. Where was that ?

A. Near Orwell, Bradford County, Pa.

A. Is she up there now ?

A. She is in that neighborhood now.

Q. She does not live with you ?

A. Yes, sir ; she is up there for the summer.

Q. When did she live with you ?

A. Always ; she never separated from me.

Q. When did you and she lodge in the same room ?

A. During the month of March, and from the time we occupied this floor.

Q. AVhat time was that ?

A. I told you from November or December.

Q. During the last summer she was not there 1

A. During the summer she was not there.

Q. Was she there during the winter?

A. She was there at 401 up to the time she went into the country. '

Q, When did she go into the country]

A. The 1st of April.

Q. Where were you before November of last year?

A. I was lodging in my office, and taking my meals out.

Q. Where was your wife then ?

A. She was at her father's in Pennsylvania.

Mr. Bradlbv objected that the witness had already answered these questions.

Q. Where were you last July 1

A. I was in New York city.

Q. Was your wife there 1

A. No, sir.

Q. Where were you last May a year ago ?

A. In New York city.

Q Was your wife there ?

A. She went into the country in May.
Q. Where were you in the month of April a year ago ?

A. At 339 Fourth avenue.

Q. That is another place ?

A. Yes, sir.

Q. Whose house did you live in then ?

A. We first went to keeping house then in New York—in the house of Peyton

C. Campbell.

Q. Did you hire the house 1

A. Yes, sir ; he has a store there ; this was over the store ; we boarded him'

and his wife.

Q. What rent did you pay ?

A. 1 boarded him and his wife for the house rent.

Q. You lived there and boarded them 1

A. Yes.

Q. How long?

A. Well, from the ftill until May.
Q. What time in the fall?

A. I think from along in the middle of October to the 1st of November; 1

was there all winter, any way.
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Q. Did you have your doctor's office there ?

A. No ; I didu't get settled in doing any business.

j

Q. What business did you do?

A. I was lame, and unable to do any business at all.

Q. Before you came to 339 Fourth avenue, where were you ?

A. I was in New York city.

Mr. PiERREPONT. Won't you turn a look towards the jury ]

Mr. Bradley. And let them see your face.

Mr, PiERREPONT. The counsel is right; I want them to see his face; we
both agree. (To witness :) Now, where in New York were you living?

A. 1 was boarding, before I went there to keep house, at 1160 Broadway.

I
Q. Did you go from 1160 Broadway to 339 Fourth avenue ?

I

A. I think we did.

; Q. When did you leave 1160 Broadway ?

A. I think it was in November, '65.

Q. Don't you remember whether you did go from 1160 Broadway to 339

Fourth avenue ?

A. It strikes me I hired rooms for myself and wife on Twenty-seventh street

for a week after she came from the country, until we found this place.

Q. Then you don't think you went from 1160 there?

A. I don't think I went directly there ; I hired rooms.

Q. Where]
A. On Twenty-seventh street ; the number I don't remember.

Q. Do you remember between what streets it was ?

A. It was between Broadway and Sixth avenue.

Q. Which side of Twenty-seventh street ?

A. It was on the north side.

Q. Don't you know whose house you went to ?

A. The lady's name was Boyd who kept the house. I hired two rooms of her.

Q. Where were the rooms ?

A. They were situated on the second floor—bed-room and sitting-room.

Q. Do you remember her first name ?

A. I do not.

Q. l)o you remember what you paid her for the rooms ?

A. I think I paid her twelve or fourteen dollars a week.

Q. How long did you stay there ?

A. 1 think a couple of weeks.

(At this point Christian G. Schneider, one of the jurors, was taken from the

court-room ill, and the court thereupon took a recess until afternoon.)

AFTER\OON SESSION.

1 On re-assembling at 12.30 p. m., Mr. Bohrer, one of the jurors, stated to the

court that Mr. Schneider was unable to walk, and could not come into court.

Judge Fisher said that the juror could be brought in on a lounge, and recline

iipon it until the testimony of the witness. Dr. Bissell, was concluded.

The suggestion of the court was adopted, and Mr. S. brought in, looking

very much indisposed, and stated, in reply to a question from the judge, that

he felt very well while reclining, but was unable to sit up.

Dr. Bissell again took the stand and his cross-examination was resumed by
Mr. Pierrepont.

I
Q. Were you ever a notary public ?

I
A. No, sir.

' Q. Were you ever a commissioner of deeds ?

) A. No, sir.

! Q. Did you ever have anything to do with getting up any papers about the

claims on the government ?
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A. No, sir.

Q. In no way ?

A. No, sir.

Q. No kind of claim ?

A. No kind.

Q. Do you know this gentleman sitting here ? (Colonel Foster.)

A. I never saw him as I know of until to-day.

Q. Where were you between the months of September and November, 1865?

A. 1 160 Broadway.

Q. How long were you there ?

A. I think 1 was there some time along in July or August—boarded there.

Q. In 1865?
A. Yes, sir.

Q. What rooms did you have at 1160 ?
;

A. I had a bed-room and I boarded in the house.

Q. Who did you board with 1

A. I boarded with Hiram Faulkner at the house from about the 1st of July

or August until the 1st of September. I would not be positive about the dates,

however, but it was somewhere along there.

Q. Where did you go after the 1st of September ?

A. I then boarded with Augustus Bissell.

Q. Who was he ?

A. Myself (Laughter,)

Q. Where ?

A. 1160 Broadway.

Q, Did you keep boarding-house there 1

A. Yes, sir, or no, sir, just as you have a mind to have it.

Mr. PiKRREPONT. I have no mind about it.

Witness. I will tell you just how it was. A gentleman by the name of

McMahon and myself bought out Patrick Kilduff, 1160 Broadway, for one

Hiram Faulkner.

Q. Bought out what 1

A. A small hotel, restaurant, and drinking place.

Q. Did you continue to keep the small hotel, restaurant, and drinking place 1

A. He kept it until Mr. McMahon became dissatisfied, and said :
" We are

going to lose what money we advanced Mr. Faulkner, and we must get rid of

him."

Q. Were you a partner in it with McMahon?
A. We were partners together in buying it for him, and giving him a chance

to pay for it as he went along.

Mr. Bradley. That is, you and McMahon advanced the money for Faulkner?

A. Yes, sir. We found, however, that we were going to lose all we invest-

ed, and finally McMahon said, " We must get rid of him, and take the place

and dispose of it."

Q. How long did you keep this restaurant and drinking place at 1160 ?

A. I think that xMr. Faulkner was in there some five or six weeks. He was

not getting money enough to pay the rent.

Q. How much money did you put into it ?

A. Some $.J,000.

Q. Did you pay the money ?

A. Yes, sir.

Q. What became of that?

A. I purchased Mr. McMahon's interest of him, and took hold of it myself.

I kept it until I took in one Luther D. Eaton as a partner with me. We were

together some two or three weeks, when [he wanted a friend of his, I think

John G.Beal, Everett House, to buy out the remaining half.

I
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Q. Did you sell it 1

A. Yes, sir.

Q. Did you while you kept it yourself keep your doctor's shop, al«o ?

A. No, sir. I was not attending to doctoi-ing at that time. I was on crutch-

es, and it was all I could do to get about.

Q. When did you first become a doctor ?

A. A number of years ago.

Q. What year?

A. About 1851 or 1852.

Q. At what college were you educated 1

A. Castlfcton, Vermont.

Q. Are you from there ?

' A. I am from Litchfield, Connecticut. 1 took lectures in New York on Cros-

by street.

Q. At what college were you educated ?

A. I never went through any literary college. I only took my medical lec-

tures, and graduated there.

;
Q. Where did you take the first medical lecture ?

. A. New York city.

Q. Of whom ?

i A. Of the College Physicians and Surgeons.
' Q. When ?

, A. In 1851.

i Q. Did you take your degree there ?

. A. No, sir.

Q. What kind of business did you follow in New York when you called

'ourself a doctor, or had your office as doctor ? Were you following any par-

icular kind of business ?

A. No, sir ; I was not following any specialty. If a person came to me and
vanted me to prescribe, I would do so.

Q. Y'ou did not prescribe for any peculiar class of diseases ?

A. No, sir.

Q. Nor follow any peculiar business ?

A. No, sir ; I have made that a secondary matter.

Q. What a secondary matter ?

A. The business of a physician.

Q. What did you make your principal business ?

A. I have been in the habit of speculating, more or less, in one thing and
pother—in anything at which I could make a dollar legitimately.

Q. Whatever you could make a dollar at legitimately you went into ?

.
A. Yes, sir; it would make no difi'erence what it was.

Q. And this doctoring was a mere side amusement ?

A. I merely put my name up.

Q. When you were keeping the restaurant and drinking place did you have
our name up as a doctor?

A. No, sir.

i Q. Did you doctor any of your customers then? [Laughter.]

A. I do not know that I did.

Q. They did not apply to you to be doctored ?

A. Not at all.

' Q. They applied to you for drink ?

' A. I never pretended to go behind the bar. I do not think I ever set out a
asa of liquor for any one,

Q. Did you set out anything for them to eat ?

.
A. Certainly ; my men did.

• Q. Then doctoring is not exactly in your line ?
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A. Not exactly.

Q. Well, now, we will come down a little further. Won't you tell us where

you Avere in June, 1865 ?

A. I was in New York city.

Q. What doing ?

A. I was boarding at No. 79 West Seventeenth street.

Q. Who did you board with ?

A, With a lady by the name of Payne.

Q. Did your wife board with you there 1

A. Yes, sir.

Q. Had you children there 1

A. The only child I had living was with me there.

Q. Is the child living now ?

A. Yes, sir.

Q. That child was with you there, was it 1

A. Yes, sir.

Q. At Mrs. Payne's ?

A. Yes, sir.

Q. How long did you board there?

A. I boarded there from five to six weeks.

Q. Where did you board in the month of May ?

A. I was in Owego.
Q. Where did you board in Owego in May, 1865]

A. I think at the Tioga House, J. J. Horton.

Q. When did you go there in May ?

A. I was off and on. I was looking up witnesses, and making preparations

for the trial of ray suit against the Erie railroad. I made it my headquarters

when I went there, and at Elmira I stopped at this little hotel.

Mr. PlERREPONT. I am not now talking about Elmira. I will come to that

after a while. In order that we may know definitely, won't you tell the jury

when you left New York in the month of May ?

A. I had not gone to New York in the month of May.
Q. When did you first go to New York ?

A. In the month of June.

Q. What time in June ?

A. I cannot state the time exactly.

Q. The first time you ever went to New York to stay was in the month of

June, 1865?
A. Yes, sir.

Q. And you went to 79 West Seventeenth street ?

A. Yes, sir ; at Mrs. Rachel A. Payne's.

Q. Did you ever go to New York to stay before that ?

A. I have been there, and staid three or four weeks at a time.

Q. With your family 1

A. No, sir.

Q. This was in June. Where were you in the last part of May, 1865 ?

A. I was either in Elmira, Owego, or Montrose, Pennsylvania.

Q. As they are pretty well scattered, won't you tell us which you were at?

A. My wife was at her brother's.

Mr. PiERREPONT. I am not asking you about your wife.

Witness. Well, sir, I was back and forth. I was working up my case

against the Erie Railroad Company.
Q. I am now asking you if you can tell the jury where you were the last

week in May, 1865]
A. I have answered the question. I told you I was back and forth between

those places looking up witnesses.



TRIAL OF JOHN H. SURRATT. 873

Q. On the last day of May, 1S65, in which of those places were you 1

A. I cannot tell exactly which place I was in the last day, for there is no-

thing that has fixed it definitely on my memory.

Q. Wliere were you on the Wednesday of the last week 1

A. I might have been at the residence of my brother-in-law in Jessup town-

ship.

Q. I only ask you your best recollection of where you were.

A. My b(>st recollection is that I was at Owego.

Q. On Wednesday, or in the middle of the last week 1

A. I was there for two weeks.

Mr. PiERREPONT. I am not asking you about two weeks. I am asking

j;^our best recollection as to where you were on Wednesday the last week in

May, and you say Owego, as I understand you. That is so, is it ?

A. Yes, sir ; I think it was.

Q. When did you first go to Owego ?

A. Some time in the month of February, I think.

, Q. What time in February did you first go to Owego ?

I A. I think it was about the first,

, Q. To what house did you go ?

A. The Tioga House.

Q. Did you register your name ?

' A. I presume I did. I do not know whether I did or not. I was well ac-

quainted with

Q. What is your best memory as to whether you registered your name on

he first of February at the Tioga House ?

. A. I think I did.

I

Q. How long did you stay at the Tioga House ?

A. I was there four or five weeks, off" and on.

I

Q. From the first of February ?

. A. Yes, sir. I was not there all the while; I made my headq[uarters there.

Q. Where were you on the first day of March, 1865 ?

A. At Owego, I think.

Q. At the same house ?

. A. At the same house.

Q. Where were you on the 14th of March, 1865?
A. I am mistaken. I was at Towanda, Bradford county, Pennsylvania, from

bout the 1st to the 14th of March. I went up to Owego and staid there

while ; then went to Towanda and staid there a while ; and then back to

)wego.

Q. From the 1st to the middle of March where were you ?

A. From the 1st to the last of March I was at the Eagle Hotel in Towanda.
Q. Where is that 1

A. Bradford county, Pennsylvania.

Q. Was your name registered there ?

A. Yes, sir.

Q. Did you leave there during the mouth of March ?

A, I think I did ; the last of March or the 1st of April.

, Q. Where did you go ?

A. To Owego.
Q. What time did you leave there ?

1
A. I cannot tell you the day.

Q. Cannot you tell pretty nearly ?

,

A. No, sir ; I have nothing to impress it on my memory.
Q. Can you tell whether it was the 2d, 3d, or 4th of March ?

A. No, sir; I have nothing particular to impress it upon my memory.
Q. The first week of March?

56
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A. It might have been.

Q. What is your best memory ?

A. I have nothing to impress it upon my memory.

Q,. I ask you what your best memory is as to whether it was the first weet^

of March?
A. It might have been.

Q. It might have been any time. I ask you, what is your best memory ?

A. I will answer " yes," if that is satisfactory.

Mr. PlERREPONT. Anything that is the truth Avill be satisfactory.

Witness. I do not choose to state anythiag but what is the truth.

Q. Your answer is " yes, " it was the first week of March ?

A. Yes, sir; to the best of my recollection.

Q. Did you register your name there then ?

A. Yes, sir.

Q. Can you tell me when you left after you registered your name there?

A. I was there for two or three weeks.

Q. Then you left within two or three weeks ?

A. Yes, sir ; to the best of my recollection.

Mr. PlERREPONT. That would bring it somewhere near the 20th—perhaps

a little later. What is your best memory that you left about the 20th ?

A. I left, I think, between the last of March and the first of April.

Q. Where did you go ?

A. I went from Towanda to Owego.

Q. When did you reach Owego ?

A. I won't be sure whether it was upon the last days of March or the first

few days in April.

Q. Which ever it was, did you register your name 1

A. Yes, sir.

Q. At what hotel ?

A. At the Tioga House in Owego. I told you that three or four times.

Mr. PlERREPONT. No; you didn't tell me on the last of March before.

Q. How long did you stay at the Tioga House after you registered your name

there about the first of April ?

A. I staid there until I got a telegram from my wife, with one or two excep-

tions, when I went to Binghamtmi and Deposit. I once went to Binghamton,

and on two separate occasions went past Binghamton to Deposit ; then went

back to Owego. From Owego went to Elmira, and from Elmira back to Owego,

and while there, on the 14th of April, got a telegram informing rae of the sick-

ness of my child. I got home on the 15th and found it dead.

Mr. PlERREPONT. Did my question perplex you any, or did you understand

it ? I asked you, when you first left the Tioga House after you registered your

name on the 1st of April ?

A. I think that I first left temporarily to go to Elmira, My board was going

right on the same ; 1 paid it by the week. I think the first time I left there

was to go to Deposit.

Q. When was it you went to Deposit ?

A. Some time in April.

Q. What time ?

A. I cannot give you the date.

Q. Can you give about the date ?

A. I cannot. It was soon after being in Owego.
Q. Can you tell how many days ?

A. It might have been two, it might have been three, it might have been four,

and it might have been five.

Mr. PiEKREPONT. It might have been a thousand.
Mr. Bradley. A thousand before the 14th of April?

I
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Mr. PiERREPONT. Any number that have passed since.

Q. Can you tell us your best memory as to how many days it was ?

A. It might have been four or five days.

Mr. PiERREPONT. If you will stop one minute and not answer any more as

to what might have been.

Witness. That is my best memory.
Mr. PiERREPONT. Anything is possible that might have been.
"Witness. It might not have been but two.

Q. Your best memory is how many days ?

A. My best memory is that it might have been four or five days, and then,
again, it might not have been but two.

Q. Is your best memory that it was but two ?

A. No, sir ; I have given it as near as I can.

Q. My question is, " What is your best memory ?"

A. I have given it to you as nearly as I can.

Q. Won't you tell those gentlemen whether you wish them to think your
best memory is two, or your best memory is five ?

A. It might have been four or five days. I will put it at that.

Q. That is your best memory 1

A. Yes, sir.

Q. Where did you go to ?

A. To Deposit.

Q. Where in Deposit ?

A. I went to find

Mr. PiERREPOiNT. I did not ask you what you went for, but where you
(v^ent ?

A. I went to the house of a Methodist minister, up two or three miles beyond
Port Deposit. I stopped long enough to eat my dinner.

Q. Did you enter your name on the register at the hotel in Deposit ?

A. I cannot say that I did.

Q. What hotel did you stop at ?

A. At the " Aquaco."

Q. What day 1

' A. I cannot tell the day of the week.
' Q. Did you stop there over night 1

A. No, sir.

^
Q. And you don't know whether you registered your name or not 1

A. I do not.

Q. Then you went to the Methodist minister's
' A. Yes, sir.

: Q. How far was that from Deposit ?

A. I do not know exactly, but I should think some two or three miles.

I

Q. Which way from Deposit—north or west ?

A. West, I think—rather in a northwesterly dfrection.

Q. What was his name ?

. A. Howard.
! Q. Did you find him ?

,
A. Not at home.

,
Q. You did not see him 1

A. No, sir.

Q. Did you see anybody at his house 1

A. I saw his wife, and I think two daughters.

Q. Do you know their names ?

A. I do not know their given names.

Q. How long did you stay there ?

A. About fifteen minutes.
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Q. Where then did you go 1

A. 1 went out and got into the vehicle in which I went to the house and rode

back to Deposit.

Q. When you got back to Deposit, what did you do ?

A. I asked the livery-stable man how much he charged for taking me up.

I paid him for it. That was the next thing I did.

Q. When did you do that ?

A. I did it when I got out of the buggy—1 think it was a buggy, it might

have been a cutter—and went into the bar-room.

Q. Which do you think it was, a buggy or a cutter ?

A. I could not say, but I think it was a cutter.

Q. What time of day was it when you paid hira ?

A. Just before dinner.

Q. About what time of day was dinner? You know they dine at different

times in different places.

A. Yes, sir ; but about twelve o'clock they dine in the country.

Q. After that where did you go ?

A. I got on the cars and drove directly back to Owego, to the Tioga House

Q. When did you go back there 1

A. In the evening.

Q. What part of the evening ?

A. In the fore part of the evening ; it might have been six or seven o'clock.

Q. Can you tell us what day of the week that was ?

A. I cannot.

Q. Can you tell us what day of the month it was ?

A. I cannot, for I did not notice. I had nothing to impress it on my memory.

Q. Can you tell us pretty near ?

A. I could not, as I had nothing to impress it on my memory.

Q. Where did you next go 1

A. To Binghamton.

Q. When did you go to Binghamton ?

A. It was a day or two after—I think two days after I went to Deposit.

Q. When you got to Binghamton where did you go ?
|

A. To the Mercer House.

Q. Did you enter your name there ? i

A. I do not think I did, for I did not stop there long enough to have any-

vthing. I merely attended to my business and returned the next train.

Q. Did you stop at the hotel 1

A. I walked into the hotel. I might have got something to drink there, a

cigar, or something of that kind.

Q. What is your best memory 1 I did not ask what you might have done.

A. I have no recollection. I am almost confident that I did not eat noi

:xegister my name there.

Q. How far is Binghamton from Owego ?

A. I think the distance by railroad is twenty-two miles.

Q. What time did you get to Binghamton that day 1
\

A. I think I went down in the fore part of the day—in the morning.

Q. What time did you come back ?

A. I think I came back on the first train that runs west.

'Q. When was that 1

A. My memory is from twelve to one o'clock.

Q. Of the same day ?

A. Yes, sir.

Q. Then you came back to Owego 1

A. Yes, sir.

Q. When did you next leave Owego?

I
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A. I next left Owego the night of the thirteenth or the morning of the four-

teenth to go to Elmira.

Q. Of April?

A. Yes, eir.

Q. Which was it ?

A. I do not recollect whether it was after noidnight or before when I got into

the cars. My impression is that it was after midnight of the morning of the

fourteenth.

Q. When you left this hotel at Owego ?

A. Yes, sir. As I only intended to go to Elmira temporarily I did not settle

my bill at the hotel.

Mr. PiERREPONT. I am not asking you whether you settled your bill or not.

I am not suing you.

Mr. Bradley. No ; only prosecuting.

Mr. PiERREPONT, The hotel people will attwid to that. I presume it is paid

by this time.

Witness. Yes, sir ; the bills are all paid.

Q. Was it on the evening of the thirteenth that you left there ?

A. My best impression is that it was after midnight that I left.

Q. Then it was the morning of the fourteenth ]

A. Yes, sir.

! Q. Did you take the train ?

A. Yes, sir.

Q. What train did you take 1

A. The night train from New York. It is my impression that I took the

train about two o'clock.

Q. At night?

A. Two o'clock a. m.

Q. How far is Owego from Elmira ?

A. Thirty-six miles.

Q. When did you get to Elmira ?

A. 1 got there before daylight in the morning. I did not look at the clock,

and therefore cannot tell you the exact time that I got there.

Q. Had you a trunk with you ?

A. No, sir.

I Q. Anything with you ?

A. No, sir ; only the clothes I had on my back, and the crutches that I walked
A^ith.

Q. When you left the train, where did you go 1

A. I went to this little hotel on a street that runs

I Q. What is the name of the little hotel ?

A. I do not recollect the name of it.

Q. Who kept it ?

A. I cannot say what the man's name was that kept it.

Q. Did you find anybody up when you got there at that early hour ?

A. Yes, sir.

i
Q. Did you go to bed ?

I A. No, sir ; 1 laid upon a lounge in the parlor, with a buffalo-skin over me.

Q. When you got there, did you get anything to eat ?

A. I ate my breakfast there.

Q. Did you take a room ?

A. No, sir.

Q. Did you enter you name on the register ?

A. I might, and I might not ; I do not think I did.

Q. I ask what is your best recollection f

A. I do not think I did.
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Q. Had they a register ?

A. I believe they had.

Q. Did yuii see it ?

A. I am not positive, but I think they had a register.

Q. Why did you not register your name ?

A. When I got there the man was starting a fire in the bar-room, and I went

in. I knew him.

Q. What was his name 1

A. I knew him by sight, but I did not know his name. I had been there

prior to this time.

Q. Don't you know his name now ?

A. I do not. There are some names that come to me that I recollect.

Q. Where did you know him ?

A. I knew him there. I had been there prior.

Q. Had you ever known his name ?

A. I do not know that I had.

Q. Have you ever known it since ?

A. I do not think I have seen the man since.

Q. Have you ever heard his name since ?

A. I do not think I have. I knew him by casually being there.

Q. That somebody whose name you never learned was making fire 1

A. Yes, sir.

Q. What did you do when you got in there ?

A. I went up stairs and laid on a lounge until breakfast time. I then got

up and ate breakfast.

Q. Did anybody eat breakfast with you ?

A. Yes, sir ; there was a table full.

Q. Anybody you knew ?

A. No one but parties whom I had seen there when stopping there before.

Q. Was there anybody there that you knew of?

A. I think there was a gentleman there of the same name as my own.

Q. Did you see him there ?

A. I would not be positive whether I saw him or not.

Q. Did you talk with him ?

A. I cannot say ; I was busy.

Q. You were busy eating at breakfast, were you not ?

A. I was busy on my other matters.

Mr. PiERREPONT. I am not talking about other matters. I have got you
now at breakfast. There is where you saw these people.

Witness. Yes, sir ; I saw people at the table.

Q. Did you talk with them ?

A. I very rarely say anything to any one when I am eating ; I generally

eat and attend to my own business.

Q. You did not say anything to them ?

A. Perhaps I did, and perhaps I did not.

Q. Have you any memory of speaking to anybody ; and if so, who was it ?

A. I have no recollection now ; I presume that I spoke to some of them

—

merely passing the time of day.

Q. Do you remember what time you ate 1

A. In the morning.

Q. What time in the morning?
A. I do not know.
Q. You say you did not go to bed there ?

A. No, sn- ; only laid down on a lounge.

Q. You did not have any room there, did you ?

A. No, sir.
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Q. Won't you tell us when the Eiie traiu reached there that day 1

A. I think it was a little before daylight in the morning, if my memory
serves me right,

Q. About what time ?

A. I do not know as I could tell what time; my impression is it was just

before daylight.

Q. You think that is so.

A. Yes, sir ; a little past.

Q. Did it reach there at the usual hour 1

A. I do not know. The trains had been irregular.

Q. Do you know how they were on that day ?

A. I could not state.

Q. Did you go on a train that day—an Erie train 1

A. Yes, sir ; I went on an Erie train.

Q. When ?

A. I think it was about three o'clock in the morning ; I would not be posi-

tive as to the precise hour.

Q. Did you go on the Erie train any other way that day ?

A. I went back to Owego on the traiu that is called, I think, the day express.

Q. Did you go back on the Erie train that day ?

A. I did, to Owego.

Q. What time did you go on the Erie train to Owego ?

A. If my memory serves me right, about noon. It might have been a little

before or a little after noon.

Q. Which is your best memory 1

A. I thiuk in the neighborhood of 12 o'clock.

Q. On the 14th?

A. Yes, sir.

Q. There is no other train but the Erie train that went from Elmira to Owego,
was there ?

A. I thiuk there was.

Q. What other one ?

A. I think there was a train run down in the morning ; run from Elmira

east.

Q. At what time 1

A. I could not say as to the time.

Q. But the one you went on was about 12 o'clock 1

A. Yes, sir. It might have been later.

Q. Was it an express train ?

A. I think it was. That is my recollection now.

Q. You have stated that when you went into this little hotel, flie name of

which you could not remember, you went up-stairs ?

A. Yes, sir.

Q. Where did you go from up-stairs ]

A. I went up out of the bar-room into the hotel right up-stairs.

I

Q. When you got up-stairs you went into a room ?

i A. I went into a parlor and laid upon a lounge.

Q. Was there any fire in the parlor ?

A. No, sir.

Q. Was there anybody else in it ?

A. No, I think not.

' Q. Did you enter your name in any way at that house on any receipt or in

lany other way ?

' A. I do not know that I did.

Q. Did you take a receipt for what you had ?

A. No, sir. I am confident I did not do that.
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Q. Can you tell us about wLat time you got your breakfast ?

A. I think it was about 7 or 7^.

Q. How long were you at breakfast 1

A. Not a great while. It don't generally take me a great while to eat.

Q. After you got through breakfast what did you next do 1

A. I went to a livery stable to find this young man.

Q. What livery stable 1

A. I think it is near Haight's Hotel ?

Q. What is the name of it ?

A. I do not know the name of it. I had the names of the parties on paper

at the time.

Q. But you haven't it now 1

A. No, sir.

Q. Can't you tell us who kept it ?

A. No, sir.

Q. Can't you tell us who you saw there ?

A. I think I saw one of the men.

Q. What was his name 1

A. I cannot tell his name. They were strangers to me. I was not personally

acquainted with many men in Elmira.

Q. Were you personally acquainted with any man you saw there that day at
^

the livery stable ?

A. No, sir.

Q. You can't give the name of one you saw there ?

A. No, sir.

Q. You didn't see the one you were searching for?

A. No, sir.

Q. Did you hire any horse there?

A. No, sir.

Q. Did you pay any money there for anything ?

A. Nothing but for my breakfast.

Q. I mean at the livery stable. Had you no service done you there ?

A. No, sir. '

Q. When you got through with the livery stable, which resulted in no success,

where did you next go ?

A. I cannot tell exactly where I went.

Q. But your memory is very definite about that day ?

A. I was in at the Brainard House for one place.

Q. Where did you go from the livery stable ?

A. I think I went round to the Chemung House.

Q. Who did you see there ?

A. I saw parties there, but I cannot tell who they were. I do not know
]

that I knew them. i

Q. Can't you tell one 1

A. I saw at one time I was there

Q. I am asking you about the Chemung House at this time, not some other

time.
I

A. I cannot say whether it was this time or prior that I saw a man there by
the name of Drake, who was attending bar.

j

Q. What is your best memory as to whether it was this time that you saw

Drake there attending bar ?

'

A. I cannot say whether it was at this time or at a time prior.

Q. Did you see anybody else at the Chemung ?

A. I do not know that I did that I know of.

Q. Did you go into the Chemung ?

A. Yes, sir.
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Q. What did you do when you got there ?

A. I presume

Q. I do not ask you to presume, but to state what you did.

A. I do not know.

Q. Did you stand up or sit down ?

A. When I got tired of walking I almost always slipped in somewhere and
sat down.

Q. Did you get tired after breakfast and slip in and sit down ?

A. I pi'esume likely.

i
Q. What is your best memory about it ?

A. My memory is that I did. I think I did go in there and sit down a few
minutes.

Q. Did you get anything to drink ?

A. I do not know as I did,

Q. Did you talk with anybody in the Chemung ?

A. I do not know as I did ; and then again I miglit have talked with half a
dozen.

Q. What is your memory ?

I

A. I have no recollection on the subject.

Q. Where did you sit ?

i A. I sat on a chair, if anywhere ; in what part of the building I cannot state.

Q. Could you not have sat on a sofa ?

A. I might have, if there had been one in the room.

Q. Was there ?

' A. I am not satisfied as to whether there was or not.

Q. How long did you stay there ?

A. I might have staid there five minutes, and then again T might have staid

there half an hour.

Q. What is your best memory as to how long you staid ?

A. I cannot tell now.

Q. What did you go there for ?

A. I had nothing else to do. If I were waiting here for the train to start

Dack to New York, I might drop into a half dozen places in this city.

, Q. I am not asking what you would do here ; I ask you what you went into

:he Chemung House for.

A. I do not know that I had any motive in going in there more than merely
,0 rest myself.

Q. Can you say whether you did go in or not ?

A. I am not positive that I did go in

.

Q. Will you tell us where you next went 1

A. I was around on Water street.

Q. At what place ?

A. I passed up the street, and was looking around.

Q. What did you see 1

A. I passed up as far as the Brainard House.

Q. Did you see anything when you looked around, or anybody ?

I
A. No one particularly.

1 Q. Anybody that you ever saw before ?

A. I might and I might not.

: Q. Did you ever see anybody since ?

A. I do not know that I did.

Q. Where did you next go 1

A. I went next to the Brainard House.

Q. Did you go to the Brainard House next after you went to Water street ?

Witness. That is on Water street.

'

Mr. PiERREPOXT. It is, eh 1
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Witness. I think tbat is the name of the street, but I would not be positive

as to that.

Q. Did you go to the Brainard House ?

A. I did.

Q. Won't you tell us who then kept the Brainard House ?

A. I am not positive whether Bartlett kept it or not; I do not think he did.

Q. I am not asking you who you do not think kept it ; I ask you who you

think did keep it. Don't you know who kept it 1

A. No, sir, I do not.

Q. You went into it ?

A. Yes, sir.

Q. What did you go in for; for the same reason that you went into the Che-

mung?
A. 1 thought I would go in and sit down and wait until the stage went up to

the depot, when I would get in and ride up. That was ray impression when I

went in there.

Q. What time did you go in there?

A. It might have been 9 o'clock, and it might have been ten; and then

a^ain it might have been half past ten.

Q. What is your best memory about the time ?

A. I cannot tell.

Q. You have no memory about it ?

A. I have no recollection about it.

Q. I thought you said on your direct examination that your memory was re-

markably good 1

A. Yes, sir, it is as to faces.

Q. If it is good as to faces, it is good as to everything you see, isn't it ?

WiTNKSS. Whatever I see ?

Mr. PiKRREPONT. Yes, sir.

Witness. I might see a horse going along, and forget three weeks afterwards

that I ever saw such a horse, unless I paid particular attention to it.

Q. Is it good of all things you see or only faces ?

A. If I see a horse, cow or an ox, and I pay particular attention, I will recol-

lect it.

Q. You would recollect the horse, the cow and the ox?
A. Yes, sir ; if I had paid particular attention to it.

Q. If you went into a house you would recollect it wouldn't you ?

A. I could not state, unless I paid particular attention, or had something to

charge my mind with it.

Q. If you went into the Brainard House and sat there, you would have a dis-

ftnct recollection of it, wouldn't you?
A. Certainly ; and I have that recollection of going there.

Q. (Handing witness a sheet of white paper.) Won't you take this sheet of

paper and draw the first floor of the Brainard house?
Mr. Mbrkick. Do you know how to draw ?

Witness. I am not an artist, (laughter ;) I never painted a picture or made

a drawing,

Mr. PiERREPONT. We are not so particular about the colors in this case; I

merely want the outlines ; I do not care about the proportions being exact at all.

Mr. Merrick objected. The witness on the stand might be required to state

in language anything that was a legitimate matter of inquiry, but when a witness

states he cannot draw, he did not think it right for counsel to insist upon his

drawing a house.

The Court inquired of the witness whether he could make a draught of the

house referred to, and the witness responded iu the negative. The court ruled

that counsel could not insist upon his doing so,
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By Mr. Pierrepont :

Q. Can you draw the entrance I

A. No, sir.

Q. Can you tell which side of the street it is on ?

, A. I call it the north side.

Q. As I understand it, the reason why you are not willing to draw this house

IS because you cannot 1

, A. Yes, sir.

Q. Perhaps you can tell us something about it, as you say your memory is

rery distinct on such subjects. Which way were you going when you entered

the house ?

i
A. I was going directly towards the house. (Laughter.)

I Q. Were you crossing the street ?

. A. I was upon the sidewalk upon the same side as the house.

Q. Did you go up steps to get in ?

A. I do not know whether there is one step, two steps, or three steps.

[ Q. Were there any ?

A. I am not positive that there was a step to the house or not.

Q. What is your best memory about it? Were there high steps or low steps,

)ne step or two steps, or none at all ?

,

A. I could not say.

Q. Were there stone steps 1

' A. I could not say.

: Q. As you entered, was the sill of stone or wood ?

A. I could not say, for I paid no attention to it.

I
Q. Was there a platform upon the side made of wood 1

! A. I could not say.

i Q. Was there a platform there made of stone ?

i A. I could not say.

Q. Did it run in right level ?

A. I could not say.

Q. Was there a high stoop up of stone ?

' A. I could not say.

, Q. When you got in, what was on your right-hand ?

A. I do not know.

, Q. What was on your left-hand ?

A. I do not know.
Q. What was in front ?

A. I do not know.
' Q. Was it a double house or a single one ?

A. I do not know.

Q. But you went into a reading-room and got into intimate conversation with
his prisoner ?

A. Yes, sir ; I went in and sat down in a chair.

Q. Where was it, on the right or left hand ?

' A. I cannot say whether it was upon my right or left as I entered.

[
Q. Was it either ?

;
A. I cannot say as to that.

,
Q. Was there a reading-room on the right-hand ?

A. I cannot say.

\

Q. On the left-hand ?

A. I cannot say as to that.

I

Q. It was the first story you went into when you went into that room ?

A. I think it was, but I am not positive.

Q. Was it in the second ?

A. I think it was on the first.
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Q. Can you tell whether on the right-hand or the left ?

A. I cannot.

Q. Can you tell whether it was on either ?

A. I cannot.

Q. Were there any newspapers in it ?

A. I do not know whether there were or not.

Q. Was there a library in it ?

A. I do not know whether there was or not.

Q. Was there a settee in it 1

A. I think I sat upon a settee.

Q. Were there chairs in the room ?

A. Either settees or chairs,

Q. Which ?

A. I cannot tell which. I paid but very little attention.

Q. You know you have a very distinct memory of things. Now, as you re-

call that Brainard House, can you tell whether, when you went into that read-

ing-room, Surratt was on the left-hand or in front ?

A. No, sir; I cannot.

Q. Where was the desk ?

A. I have no distinct recollection as to where that was.

Q. Did you see a billiard table in there ?

A. Possibly I might,
'

Q. What is your best memory ?

A. I do not recollect of seeing one, though I might have seen half a dozen.

Q. Did you see a telegraphic machine there ?

A. I do not know that I did. I have no recollection.

Q. Was there a carpet on the reading room ?

A. I do not know.

Q. Was there a table in it ?

A. I do not know.

Q. Was there a man in it ?

A. Yes, sir.

Q. Tell us who the man was.

A. That man (pointing to the prisoner) came in there, and there were three

or four others.

Q. Is there any doubt about that ?

A. No, sir ; not in my mind.

Q. Did he come in alone?
A. He did.

Q, How long had you been in when he came in ?

A. I saw him first upon the sidewalk going into the house.

Q. How long had you been in Avhen he came into the room ?

A. I had been in there, I should think, some fifteen or twenty minutes, be-

fore he came into the room.

Q. When he came in, was there anybody else in the reading-room beside

yourself ?

A. I think there were some other gentlemen sitting there.

Q. What were they doing ?

A. I cannot tell. I was paying no particular attention to them.

Q. Were not they reading ?

A. They might have been.

Q. Cannot you bring back which side it was, or anything of the kind 1

A, I cannot.

Q. Was the room papered ?

A, I cannot say,

Q, Can you tell what color it was ?
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A. I cannot. I cannot distinguish colors.

Q. 1 cannot see, then, how your sight is so good to remember.

A. I can tell white from black ; but when you come down to these fancy

colors, I cannot tell anything about them.

Q. Can you distinguish white from black?

A. Yes, sir ; I can distinguish between white, black, blue, red, and green

;

but I cannot when you come down to fancy colors.

Q . Don't you think that defect in your sight rather perplexes your memory
of facts ?

A. Not at all of faces.

Q. Then it would not make any difference—pale, red, sallow, dark or light,

pink of the finest blush of a maid would be all the same, would it ?

A. It would not affect that sight at all.

Q. Your memory uf faces being very perfect, give us the face of one of the

other men who were there 1

A. I had nothing to call my attention to the other men.

Q. How many were there ?

A. I do not kuow. There might have been one and there might have been a

half dozen I would not swear that there was another person in the room.

Q. But you could swear to this one ?

A. Yes, sir ; because I had my attention called to that man ; and in this way,

when he came in and walked up and down the room, I noticed his peculiar dress
;

that was one thing. Then he shortly after coming in turned and looked directly

at me, and came and sat peharps one seat from me.

Q. Did he seem to take pains to come near you 1

A. I thought he did.

Q. You thought he was spotting you ?

A. Yes, sir ; that is what called my attention to him. I felt that he was
after me.

Q. You had quite a talk with him, hadn't you ?

A. I didn't have much conversation with him.

Q. Won't you tell the jury what you said to him?
A. I made a commonplace remark with regard to the weather.

! Q. What did you say of the weather ?

A. I cannot say what I said of the weather—something about it.

Q. What did you next say ?

A. He asked me a question.

Q. What ?

A. If I had been to the war.

Q. What did you tell him ?

A. I replied that I had not.

Q. What was your next question ?

A. He says :
" I see you are lame. How did you come by that lameness ?

That was in corroboration of the idea I had formed of the man from his

watching me.

Q. What next did he say ?

A. I gave him an evasive answer.

Q. What did you say ?

A. He partly followed it up.

Q. What did you say ?

A. I did not make much reply.

Q. I ask you what you said. I do not ask you what you did not do.

A. I cannot state the precise language.

Q. Can you state the substance ?

A. The substance of it was with regard to how I had received my injury.

Q. What did you say ?
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A. I evaded the question and did not give him any direct or satisfactory

answer.

Q. Did he ask yoii any more questions ?

A. Yes, sir ; he asked me where I resided ; if I resided in Elmira.

Q. "What did you tell him ?

A. I told him no.

Q. What else did he ask you ?

A. I replied that I resided in Pennsylvania ; that was my answer to him.

Q. What did he say to that ]

A. He didn't seem to be very communicative. I thought he was getting

round to get me on another tack, I then got up, left him, and walked up to

Haight's Hotel.

Q. My question is as to what he said, not at to what you thought. What did

he say further ?

A. He asked me where I resided ; I told him in Pennsylvania. He made
some other remark ; what it was I cannot say.

Q. Can you tell any other remark you made 1

A. No, sir ; I got up. I made up my mind
Mr. PiBRREPoNT. Wait one minute. We have not got you up from there at

present.

Q. What did you say to him in reply to his last remark ?

A. I cannot state what I said. I did not communicate much to him.

Q. Can you state anything more than you have stated 1

A. No, sir.

Q. Did he say anything more to joxi than you have stated ? <

A. But little conversation passed between us.
j

Q. Did he say anything more to you?
A. There might have been a little more conversation, and there might not.

I cannot state whether there was any more.

Q. AVho got up first 1

A. I got up and left, and went to Haight's Hotel.
I

Q. When you got up and left, did he get up ?
(

A. I do not think he did.

Q. Did you ever see him any more.

A. Never again until I saw him to-day.

Q. When you got to Haight's Hotel, what did you do ?

A. I stopped there a few moments.

Q. What did you see at Haight's Hotel ?

A. It is so long ago, I cannot say. I saw some people in and about there

;

who they were I do not know. I am not acquainted with many people in

Elmira.

Q. Did you see anybody there that you ever saw before ?
j

A. I do not know that I did. I

Q. Tell us what you did after you left Haight's Hotel.

A. I was watching for the arrival of a train. I think I asked some one in

the office about what time the train went east.

Q. What did they tell you ?

A. They told me what time the train went east, and seeing that I had a little
I

spare time, I thought I would call upon a person whom I knew—a Dutchman
who kept a little hotel round near the depot.

Q. Did you go there ?

A. Yes, sir.

Q. What is his name ?

A. His name is George , now you have got me. I will be able to

think of it in a little while. I knew him in Pennsylvania.

Q. After you left the Brainard House you went to this other hotel, and then

you went round to the Dutch hotel ?
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A. Yes, sir.

Q. Where else did you go to ?

}
A. I remained there until I got ready to go and take the train.

' Q. Did you go and take the train ?

' A. I did.

Q. You said you were waiting for the omnibus at the Brainard House; what
made you change your mind and walk to the depot ?

A. I did not wait at the Brainard House simply because I thought that man
was after me. I thought he was one of the men in the employ of the Erie Rail-

road Company, and was working up testimony in behalf of the company against

me, and was irying to draw out what he could from me.

Q. That is the reason you left him ?

1 A. Yes, sir. My counsel, Judge Munger, of Owego, and C. F. "VVetmore, of

New York, had advised me not to talk with any one upon the subject ; to say
nothing to any one as to how, when, or by what I was hurt, except to my
friends, those that I knew perfectly well.

Q. What do you mean by being hurt ?

A. I received an injury on the Erie railroad, between Lackawaxen and Sho-
hola, on the 28th of December, 1863.

Q. State whether you have read this trial as it has been going on.

A. I read a part of it, on the part of the people. I did not read it carefully.

I merely picked up a paper and glanced at it ; I have not been interested in

it at all.

Q. When did you first read it 1

A. I cannot tell when I first noticed it. I do not think that I saw the open-
ing of the case at all.

Q. Did you read any of the opening evidence ?

I
A. I do not know that I did.

1 Q. Have you read any of it as published in the newspapers 1

A. I do not know that I have. Yes, I have read some of the opening evi-

lence. I read a portion of—what do you call him's testimony.

Mr. PiERREPONT. Tell us what the testimony was about and we will give

y^ou. the name.
Witness. (After brief reflection:) Weichmann—that is the name. I glanced

it his testimony. I have noticed the testimony also of one or two others. 1

lid not read it. The first that attracted my attention particularly was the tes-

iniony of Stewart, and the other witnesses from Elmira.

Q. After you left Elmira about 12 o'clock that day, at what time did you
each Owego ?

A. It was in the afternoon. I cannot state the hour.

Q. Are the Chemung and the Brainard House on the same street ?

A. No, sir.

Q. On what street is the Brainard ?

A. The Brainard, I think, is on Water street.

Q. In what street is the Chemung ?

A. I forget the name of the street. There is another hotel on the street,

learly opposite.

I Q. Is it on the same or on a different block ?

i A. I could not be positive, but it strikes me the block runs clear round.

Q When did you see this man who is a prisoner here, after you saw him at
he time of this conversation ?

A. This morning.

Q. You recognized him in a moment, didn't you?
' A. Yes, sir ; I recognized him the moment the door was opened.

Q. In here 1

A. No, sir.
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Q. Where was it 1

A. In the jail.

Q. Was he dressed as he is now ?

A. He was not dressed at all then.

Q. Was he dressed as he is now, or dressed in some different costume 1

A. He was in a different costume,

Q. Why then do you say he was not dressed at all ?

A. If I see you with a sack or a dressing-gown on, I would not call you

dressed.

Q. Was he dressed in the jail in the same way that you saw him dressed at

the Brainard House ?

A. Partially, but a different colored suit.

Q. In what respect partially 1

A. In the sack that he had on.

Q. It was of the same cut, was it not ?

A. No, sir.

Q. How was it pai-tially the same 1

A. It had a belt that fastened around him ; but it was of a little different

style.

Q. What was the difference?

A. There was a difference about the neck, and there was a difference on the

plaiting.

Q. You noticed particularly about the neck ?

A. Yes, sir.

Q. And you remember that very distinctly 1

A. Yes, sir.

Q. Then you remember just what the plaiting was there ?

A. I remember that it was plaited, but not so distinctly that I can describe

it. I know it was different from what this is.

Q. You say that you describe this plaiting that you saw two years and more

ago?
A. No, sir; I cannot.

Q. What omnibus were you going to take when you went to the Brainard

House ?

A. I was going to take the Brainard House omnibus up.

Q. Was there one ?

A. I have always seen one there. I did not make any inquiry whether there

was one or not.

Q, Didn't you ask when you went in ?

A. No, sir.

Q. Did you see one ?

A. I did not see one standing there.

Q. How far was the Brainard House from the depot ?

A. I think from a quarter to a half mile.

Q. One is twice as far as the other—which ?

A. I could not tell the exact distance.

Q. You finally walked it ?

A. Yes, sir, I had plenty of time and I walked it.

Q. When you went there did you think you had plenty of time?
A. Yes, sir ; I did. I had nothing in particular to do, and I thought I might

as well walk in there and lounge around as not, and perhaps get my dinner if

I had time.

Q. Did you get your dinner ?

A. No, sir. 1 went round to this place that I spoke of and took some oys-

ters. I mean at this Dutchman's, George Steupler's,

Q, Did he see you there that day 1
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A. Yes, sir. I talked with him.

Q. Do you know where he is 1

A. I do not.

Q. You spoke of being at the Brainard House before this time when you took

breakfast 1

A. Yes, sir. I was there three or four days.

Q. When?
1 A. 1 was there in the fall.

Q. Of the same year ?

A. I was there in January.

Q, Of the same year?

A. Y.es, sir.

Mr. Bradlev. You mean the fall previous to January ?

A. Yes, sir.

Q. And you were there in January ?

A. Yes, sir. •

Q. And you staid there several days ?

1 A. No, sir; three or four days.
' Q. In the fall, did you stay three or four days ?

A. I think I only staid one day in the fall.

j
Q. In January ?

' A. I think I staid three or four days there at one time, an 1 I think it was
Tanuary.

Q. Did you enter your name then ?

A. Yes, sir.

' Q. And you cannot remember the name of the hotel ?

A. No, sir ; nor who kept it.

By Mr. Bradley:

Q. Did you ever receive anything for your testimony in this case ]

A. I have received nothing.

Q. Or have you had any intimation that you would receive anything 1

A. Nothing at all, other than my expenses.

Q. What was the first intimation you had that you would be required here ?

A. A telegram from you.

Q. When was that ?

A. I received it, I think, about 1 or quarter past 1 o'clock.

Q. Had you determined not to come ]

A. Yes, sir.

Q. Were you visited in the afternoon by a gentleman residing in New York ?

A. I was visited by a gentleman who said that he was in business in New
ork, between 5 and 6 o'clock.

Q. State when and where it was that you spoke of your knowledge of Sur-

Ut'a being in Elmira at that time.

A. It was at the office of Cassiday & Covell, on New Orleans street.

Q. When was that ?

;
A. I think it was Tuesday.

Q. Do you remember what you said on the subject 1

A. Cassiday called me into his office, saying that he wanted to see me, and I

len spoke to him about it.

Q. You can state whether your attention was called to this matter in any way.
A. 0, yes, sir ; he called my attention to the Surratt trial.

Q. That is the first time you had spoken of it?

I

A. That is the first time to my knowledge that I had spoken of it ; there were
ro or three in there j I remarked that I had read the testimony of those men.

Q. Which men ?

57
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A. The men from Elmira. I said it callocl to my mind the circumstance of

seeing him there, and I told him how I could fix the date as the 14th.

Q. Did you at any time when you saw him in Elmira know it was Surratt,

John Harrison, or who it was ?

A. I did not know what his name was ; I hadn't any idea whether it was

John Surratt, John Harrison, Richard Roe, or John Doe.

Q. Do you recollect of giving any description to those persons of the person

you saw there ?

A. I did.

Q. The next thing you knew of was a telegram from me ?

A. Yes, sir ; and I was surprised at it when I got it.

Q. You were asked as to the dress he wore this morning
;
you say it was of

the same kind exactly as the other ; but that it was of a different color. What was

the color of the dress which he had on at Elmira ?

A. It was a gray,

Q. State whether you observed anything about his hat or cap

.

A He wore a round-top slouch hat.

Q. Did you observe anylhing about his moustache or imperial ?

A. It was as long as it is now, but covered more of his chin. His moustache

was not as long, but looked like first growth, mere "furs."

Q Do you remember whether he had anything in his hand or not ; and if so

what 1
'

A. I have no positive recollection; my impression is that he had a stick oii

walking- cane ; but I am not positive as to that.

Q. When you saw him this morning, did he have any cap or hat on ]

A. He did not.

Q. Was any part of his costume that you observed of the same color that b(

had in Elmira?
A. Not at all.

Q. State whether you recognized him at once ?

A. As quick as the door was opened I remarked to Mr. Bradley that he was

the man ; that I did not want to see anything further of him. I described hiii

to Mr. Bradley and told him that I did not want to go to the jail to see him.

Q. When I proposed to go over to the jail to see him, did not you request thai

you might first be permitted to see him in the crowd.
(Objected to by Mr. Pierrepont, on the ground that no conversation of tli(

kind could be given. Objection sustained.)

By Mr. Pierrepont :

Q. When did you say you first got the telegram ?

A. I think it was yesterday, a little past 1 o'clock.

Q. Were you greatly surprised at it i*

A. Yes, sir.

Q. What surprised you ?
;

A. That I should have a telegram to come here. I

Q. Why did that surprise you] I

A. I could not imagine who had informed of what I had said regarding it. I

Q. Didn't you imagine that your evidence would be of great importance t(

the defence if you had seen him in Elmira on the 14th'?

A. I was not positive as to the man. I said it answered the description Oi

the man I saw, and if I could see that man I could tell.
I

Q. I ask you if you did not think it would be of great importance to thede

fence if you had seen him in Elmira ?

A. No
;

I did not think anything material about that.

Q. You did not think it would be ?

A. I paid no attention to it. I merely came to the conclusion that I was no

coming.
i
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Q. What made you conclude tliat you were not coming ?

A. I did not want to have my name mixed up in the matter, one way or the

other.

Q. Somebody, you say, came to see you ?

A. Yes, sir.

Q. How did they change your mind on this subject when you were so firm

and determined not to come?

A. He said this : If you do not go, I shall proceed to Washington immedi-

ately and lay your statement before his counsel, and the only effect will be to

delay the court until a subpoena can be gotten out and served upon you here.

Q. Who said this 1

A. Mr. James W. McCullougli.

Q. Where did he come from ?

A. He told me his place was 35 Broadway.

Q. That changed your mind and caused you to come ?

A. Yes, sir.

Q. And when you went to tbe jail you recognized him immediately ?

A. Yes, sir ; immediately.

Q. Did you know when you said tliat, that that was of any importance in

this case ?

A. I supposed it was.
' Q. Did you suppose so before you left New York ?

A. I supposed that if I recognized him as the man I saw in Elmira with that

particular blouse on it would be important to him. If I supposed I saw him,

and then on seeing him here failed to recognize him as the man, it would be

equally as important to the prosecution.

Q. How did you think it would be important for the prosecution if you did

not recognize him ?

A. For the simple reason tliat it would be contradictory of what others had
stated with regard to his being the man.

' Q. Had you heard of anybody seeing him at the Brainard House ?

1 A. I told you I had read the testimony of those men from Elmira,

Q. Did you read any such thing in their testimony as their having seen him

! where you say you saw him ?

A. No, ?ir ; I do not think I did see anything said relative to his being at the

Brainard House.

Q. Are you sure now ?

A. Yes, sir.

Q. Tell us, inasmuch as you did not see anything about his being at the

Brainard House, why you thought it would be equally important to the govern-

ment if you did not recognize him as the man you saw at the Brainard House.

A. It would simply establish this, that ray mind being impressed as to the

man from the fact that I thought he was in the interest of the railroad company
and looking after me, I would be quite as likely to recognize him as those gen-

tlemen from Elmira would, and I said that to Mr. Bradley. I added, " If he is

not the iiian I shall say it, and then I shall be frank enough to inform the counsel

fon the other side. Therefore, I remarked, the better plan would be to let me go
ihome, or let me pick him out here in the crowd."

Q. Did you think we could have used you ?

I A. Yes, sir.

Q. Did you tell Mr. Bradley this in New York ?

I A. I told Mr. Bradley this in his office, I should think about eight or nine

o'clock in the morning.

Q. That was not any reason why you did not come here ?

• A. No, sir ; I came on here solely on the earnest solicitation of Mr. McCuI-
jlough.
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Q. You at first determined not to come on ?

A. Yes, sir.

By Mr. Merrick :

Q. You said you supposed the government coi;ld use you to recognize this as

not being the man. Have not you read in the testimony of these Elmira wit-

nesses that they had described the particular dress of a man whom they saw in

Elmira on that day?

A. I swore to that three or four times over.

Q. And if you saw that this man whom you had seen in the same dress was

not the man you had seen before, it would put two men in that same dress in

Elmira that day ?

A. Yes, sir.

By Mr. Pierrepont :

Q. This James W. McCullough, of whom you have spoken, do you know
who he is ?

A. I do not. I never saw him before.

John C. Bartlett sworn and examined.

By Mr. Bradley :
^

Q. Where do you reside ?
j

A. In Washington.

Q. Where and how were you employed in the months of March, April and

May, 1865 ?

A. Driving stage for John Thompson from here to " T B "' and back.

Q. Did you make double trips down and back the same day ?

A. Yes, sir.

Q. You went down in the morning and came back in the afternoon.

A. Yes, sir, I left here at eight o'clock in the morning, and generally got in

here between five and six in the evening.

Q. That is when the roads were tolerable you got in between five and six

o'clock, and sometimes later.

A. Sometimes later.
|

Q. During the month of April, 1865, were there any pickets on that road'

beyond Good Hope ?

A. No, sir.

Q. You went down in the morning and returned in the evening 1

A. Yes, sir; between five and six o'clock.

Q. There were no pickets in the middle of April below Good Hope ?

A. No, sir.
j

By Mr. Pierrepont :

Q. How do you know there were no pickets ?

A. None sent there. I did not see any.
j

Q. All you mean is that you did not see any?
I

A. I did not see any pickets on the road at all after I left the bridge.

Q. On the 1 4th of April did you pass over the road ?
,

A. 1 did.
I

Q. At what time ? I

A. I left here about 8 o'clock in the morning. I

Q. Where did you go ?

A. To T B.

Q. When did you return ?

A. I returned that evening between five and six o'clock.
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Q. After that were there any pickets set ?

A. There were after that.

By Mr. Bradley :

Q You mean that there were the next day ?

A. Yes, sir.

Q. Were there any that night ?

A. Not when I came in.

Q. You did not see any ?

A. No, sir ; only at the bridge.

Q. "Whether there were any set after you passed that night you do not know ?

A. No, sir.

By Mr. Pierrepont :

Q. You had nothing to do with the setting of any pickets ?

A. No, sir.

By Mr. Bradley :

Q. If there had been cavalry pickets on that road between Surrattsville

and Good Hope at 5 o'clock on the afternoon of the 14th, would you have seen

them ?

A. I think I should.

Q. Which side did you take in the late contest ?

A. I was always a Union man.
Q. You are a northern man 1

A. Yes, sir. I was born and brought up in New York.

Q. And your sympathies were always for the United States against the

rebels ?

A. Yes, sir.

Mr. Bradley stated that it had been industriously circulated that he had
:^ffered the witness Hobart $1,500 to induce him to testify to a diflferent state of

facts than he had sworn to. He presumed Mr. Hobart would deny it. Where
lie (the speaker) was known it was unnecessary to make a denial, but where

he was not known it would have its influence. So far as he was personally

concerned, he was indifferent about it, but he called attention to the fact to

-how the course of a portion of the newspaper press of this city, in bearing

lown upon the defence in the trial of this case. He should feel degraded

f he should go into the newspapers to deny such a charge for himself, but he

bought it but just to make this public denial.

Mr. PiERREPONT said he did not know what reply to make to the remarks
if Mr. Bradley, except to say that such publication had not been instigated or

jrought about in any manner by the prosecution.

Mr. Bradley did not mean to intimate that such was the case.

The Court asked what paper in this city had published such articles ?

Mr. Bradley. I have not read the articles, but half a dozen persons in this

'ity have called my attention to articles in the Chmnicle of the purport I have

ndicated.

The Court said he did not know what he could do, or what authority he

md to make any order iu such a case. He had no authority to suppress

irticles in the newspapers.
Mr. Bradley called Isaac H. Surratt, who was sworn, and testified that his

Tother, the prisoner at the bar, is twenty-three years of age. He was born

ipril 13, 1844.

Mr. Bradley now moved that a recess be taken until 6 o'clock p. m., to give

he defence time to obtain the testimony of a witness who had not yet arrived,

»ut would be here at 6 o'clock by the train.

Mr. Schneider, the sick juror, was questioned as to his condition, and re-
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plied that lie tlionglit if he could go to the hotel and lie down till 6 o'clock, lie I

would be able to come back at that hour and hear the testimony of the witness

who was expected.

Accordingly, at 2.40 p. m., the court took a recess until 6 o'clock.

The court reassembled at 6 o'clock.

Mr. Bradley, Jr., said, for the purpose of hurrying the arrival of Rev. Father '

Boucher, he had gone to Baltimore, expecting to meet the witness, but he failed

to arrive. Yesterday he (Mi-. Bradley) received a telegram, announcing that

the witness had left Montreal yesterday morning. He was due here this after- ;

noon, but may possibly have missed the connection at different points.
j

Mr. Merrick said the witness might arrive by Monday; and if that were '

so, he hoped the defence would be allowed to examine the witness on Monday,
or at such time as he should arrive.

Mr. Carringtom said the prosecution did not feel disposed to go on with

their rebutting testimony until all the testimony for the defence was in.

Mr. Bradley suggested that the time for the defence to examine the witness

might be limited until Tuesday or Wednesday next.

Mr. Oarrlmotom said it would be remembo-ed that he had been pressed very-

hard to go on with the trial, and now that it was commenced he did not desire
j

to allow the rebutting testimony to go on till they knew the case of the defence
'

as developed by the testimony. It was a mattei for the discretion of the court

'

whether further time would be allowed.

Mr, Brauley said he had expected to close the case on Wednesday, and it
i

was their misfortune, and not their fault, that the witness had not arrived,
j

He had stated to the prosecution what he expected to prove, and if they chose

to admit it, then there would be no further difficulty.

John J. Reeves sworn and examined.

By Mr. Bradley :

Q. When you were examined the other day jou said you could not give

certain dates without reference to your hooka. Have you those books now? '

A. I have.

Q. Please turn to them and tell us what they are.

(Mr. Pierrepont objected to the witness reading the entry. He might re-

fresh his memory by looking at it if he saw proper.)

Q. You can state, after looking at the entiy, what it was John Harrison got,

and when.
A. He got a Garibaldi of cloth. I measured him on the 7th day of April,

and delivered it on Monday, the 9th,

The Court. The 9th would be Sunday.
Witness. It is Monday, the 9th, in my books.

j

By Mr. PiBRREi'ONT:

Q. Did you make any suit for him after that 1

A. No, sir.

Mr. Carrington said he thought the government could close the rebutting

testimony in two days, and he therefore hoped that the defence would be com-
j

pelled to close. '

Mr. Bradley said that there was no doubt that the defence would have further
\

proof after the government's rebuttal. It was probable that the defence would

:

then desire to submit the case without argument. He was ready now to do so.

Mr. Pierrepont said they would talk about that when all the testimony

was in.

It was finally agreed that the court should now adjourn, with the understand-
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.in"- that if Father Boucher arrived he should be examined on Monday; but that

iin case of his non-arrival, the prosecution should put in the rebutting testimony,

land the case of the defence should be considered closed.

J
The court then adjourned until Monday.

I
Monday, July 22, 1867,

I The court was opened at 10 o'clock.

1 As soon as court was opened, ]\Ir. Merrick stated that Mr. Edward F. Queen,

who was ill last week when summoned, was now in court, and he asked that he

be examined. The examination would occupy but a few moments.

Mr. PlERREPONT said he would not object if the examination would be brief.

Mr. Merrick said it would.

Mr Queen was called, but failed to respond.

Mr. Merrick said they would proceed with the examination of another wit-

mess. Reverend Mr. Boucher, and perhaps by the time his examination was

concluded, Mr. Queen would be in attendance.

Eeverend Charles Boucher sworn and examined.

By Mr. Bradley :

Q. State where you reside.

' A. I reside in the parish of ?t. Hiliare, Canada. I am rector of that parish.

' Q. You are a priest of the Catholic church ?

A. Yes, sir.

' Q. Where were you residing in April, 1865 %

' A. In the parish of St. Liboire.

' Q. Look at the prisoner at the bar, and see if you recognize him ?

A. Yes, sir.

Q. State whether you saw him in tiie month of April, 1S65.

A. Yes, sir.

Q. Where?
A. The first time I saw him was in my place in St. Liboire.

Q. Do you recollect at or about what date it was ?

A. It was about the 22d of April, 1865. I think it was on the evening of

that day.

Q. Was he in company with any one when you first saw him ?

A. Yes, sir.

Q. Who was it ?

A. Mr. Joseph F. Du Tilly who brought him to my place.

Q. Was any one else with him ?

A. No, sir.

Q. Is that the same Mr. Du Tilly who was examined as a witness in this case ?

A. Yes, sir.

Q. State how long he continued at your house.

A. He remained with me about three months—perhaps a little over.

Q. Where did he go after that ?

A To Montreal. *

Q. Did you see him from time to time after that, until he left for Europe ?

' A. Yes, sir.

Q. How frequently %

A. Sometimes twice, and sometimes three times a week.

Q. Always as often as twice a week ?

A. Yes, sir.

I Q. And sometimes three times %

A. Yes, sir.

; Q. You say you saw him until he left for Europe ?

A. Yes, sir.
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Q. During that time do you know whether or not he received any information

from the United States as to the condition of his mother ?

(Objected to by Mr. Pierrepont, on the ground of its being hearsay evidence.)

Mr. Bradley said it had been made the burden of the opening in this case,

and repeated twice subsequently in incidental arguments, that the prisoner fled,

abandoning his mother, thus proving himself a coward. He wanted to show the

fact that he did not know what the condition of his motlier was ; that he

had not the means or opportunities to learn what was passing in the United

States, but that the facts were concealed from him. He proposed further to

show by this witness what occurred when he was informed of the condition of

his mother.

Mr. Pierrepont remarked that the statement of the counsel made it quite

clear that the evidence could not be admitted.

The Court said it would certainly be violating the rule respecting hearsay

evidence to admit it.

Mr. Wilson took occasion to say that there was no such remark in the open-

ing address as had been intimated by Mr. Bradley. In that address there was

no reference whatever made to the prisoner's mother.

Mr. Bradley said in that perhaps he was mistaken, but such a remark had

imdoubtedly fallen from the counsel for the prosecution during the progress of

the trial, once from Judge Pierrepont and once from Mr. Carrington.

Mr. Merrick said he remembered very distinctly the remark made by the

district attorney at the time he asked him for his authority.

The District Attorney said it was possible he did make such a remark.

Mr. Merrick submitted that such a statement having been made by counsel,

they had now the right to rebut the same in order to relieve the prisoner from

the danger of any prejudice which might be created thereby.

Mr. Pierrepont inquired whether the counsel would allow the government

to introduce testimony to rebut all they had said in the case.

Mr. Merrick replied that they had not the slightest objection to the govern-

ment introducing testimony to rebut anything they had said on their side.

The Court remarked that he had.

Mr. Merrick said he was speaking of the offer of the counsel. The court

of course might interpose to prevent an acceptance of the proposition. So far as

they were concerned, however, they were perfectly willing that everything which

would tend to throw light on the case should go to the jury.

The Court said he never knew it to be held that the fact of a counsel making
a statement in argument authorized proof to be brought to show that that state-

ment was incorrect ; neither had he ever heard of pi'oof being brought to wipe

out prejudices which it was feared might be created in the mind of the jury.

The offer was overruled. Exception reserved.

Mr. Merrick then proposed to show that when he did learn of his mother's

peril he insisted upon returning, but was restrained from doing so.

(Objected to. Offer overruled and exception reserved.)

Q. Be good enough to state what was the condition of the health of the pris-

oner from the time he reached your house until he left for Europe.

(Objected to by Mr. Pierrepont on the ground that they had given no evidence

on the subject.)

The Court ruled that evidence might be given regarding his health.

The question being repeated to the witness, he answered as follows :

A. He was in veiy poor health ; he had fever and ague. The first time he

remained at my house he had a disease once or twice a week, and the rest of

the time he remained in Canada he had it every other day. We used to call it

the "chills." His health was very poor. He remained in bed whole days at

a time. At such times he could hardly move. He was very pale and weak.

Sometimes I was apprehensive that he might not live.
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Q. He was greatly reduced by hia illness ?

A. Yes, sir.

Q. State whether you know a witness examined in this case named Dr. Louis

J. McMillan.

I

A. Yes, sir.

I

Q. When and where did you know him ?

. A. I knew him in the township of Shefford.

, Q. When was that ?

I

A. I was there five years.

Q. At what time was he there ?

A. It must have been about 1S60 when I became acquainted with him, 1860

or 18G1. I am not sure whether it was six or seven years.

Q. Did you know him afterwards in 1864 1

A. 0, yes, sir. I lived in Shefford then. He was my parishioner.

Q. State, if you please, whether you had opportunities to know his general

character among those with whom he associated as a man of truth and veracity.

A. I had opportunities of knowing him.

Q. Did you know how he was generally esteemed among such in regard to

truth and veracity ?

A. Yes, sir.

Q. Was his character for truth good or bad 1

'I A. As well as I can say, I do not think his character was very good.

Q. Was it good or bad ?

' A. Bad.

Q. Mr. Du Tilly was asked on his cross-examination whether you ever had
any quarrel with him or not.

A. We had a certain contestation.

,
Q. Was that in relation to any money transaction 1

i

A. No, sir.

i Q. Did you owe him any money ?

A. Yes, sir.

Q. How much ?

. A. Five dollars.

I
Q. Did you pay him ?

I

A. Yes, sir.

Q. Have you a receipt ?

A. Yes, sir.

Q. Was he or not, prior to the time you had the quarrel with him, your parish-

ioner ]

A. Yes, sir.

Q. Had you or not had conversations with him on the subject-matter that

gave rise to that quarrel 1

A. Yes, sir.

Mr. Bradley. I propose now, if your honor please, to give in evidence the

:ause of that quarrel, which has been brought out on the other side.

Mr. PiERREPONT. We have no objection if your honor will allow Dr.
McMillan to be called in reply.

The Court. Of course.

Mr. Bradley. To that they have an undoubted right.

Q. Will you state what was the cause of that quarrel—what preceded it ?

I
A. I must confess that I feel a little reluctance to speaking of it. It was

reported to me
Mr. PiERREPONT. Don't state what was reported to you.
Mr. Bradley. If you told him what had been reported to you, state it.

Witness. You want to know what I stated to him when we had our conver-

sation, I suppose ?
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A. Yes, sir.

Witness. I spoke to him about a principle that I disliked. It was on ac-

count of abortion. He argued the point with me, contending that it was not

against good morals. I tried to convince him that it was. We did not get very

far that time. I met him in a house where we were both called on sick calls.

He was called for his medical attendance, and I was called for my spiritual ad-

vice. That is all I can state of that conversation.

Q. When you had the quarrel what passed 1

A. After the first conversation loud complaints came to me, and I thought I

Avould advise L)r. McMillan not to practice that any more among my people.

He happened to pass my house, and I had my servant man call him in. To
begin the conversation with him, I spoke about the money matter—the ^5—and
then I spoke about the main point.

Q. What did you say about the $5 to Dr. McMillan ?

A. I said that I had been delaying the payment to him because he had sub-

scribed towards the building of a church in Waterloo.

Q. How much ?

A. I can't say exactly, but I think from $5 to SIO. I was owing him $5,

and I thought I would keep that towards the subscription, because it was made
payable to me. He looked to be very much excited on the point. I said to

him at that time that I would like to advise him not to practice abortion nor to

argue the point befoie the people ; that it would be a great scandal. He then

made an insulting reply, and I took hold of him by the collar and put him out.

I wanted to protest publicly

Mr. PiERREPONT. Never mind what you wanted to do. You must confine

yourself to what you said to him.

A. I could not say any more when he was out.

Q. You spoke of having your servant call him in. Was Mr. Du Tilly, who
was examined as a witness here, ever your servant, or employed by you?

A. He was employed by me sometimes, but he never was my servant. He
had horses, and sometimes used to drive my carriage—drive me around. I had

a horse of my own, and he took me out.

Q. State whether you have any hostile feelings towards Dr. McMillan now in

consequence of that quarrel, or from any other cause.

A. No, sir ; I never had any spite against him.

Q. I have asked you as to his general reputation among those with whom he

is known for truth and veracity. Would you or not, from that general reputa-

tion, believe him on his oath in a matter in which he was interested ?

A. No, sir ; I would not.

Cross-examination.

Q. Do you know this gentleman sitting here at my right ? (Dr. Erskine.)

A. Yes, sir.

Q. Has he been your physician 1

A. Yes, sir.

Q. Did you see him in Canada ?

A. Yes, sir.

Q. Did you talk with him 1

A. Yes, sir.

Q. Was he present when you had the quarrel with McMillan ?

A. I do not remember having seen him then.

Q. Don't you remember whether he was or not 1

A. No, sir.

Q. Can't you tell the jury whether he was present or was not present 1

A. I do not recollect distinctly ; but since I have come to reflect upon it, it

strikes me that there was somebody in the wagon outside.
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, Q. Does it strike you tliat that somebody was your family physician, this

igentleraan sitting at my right, (Dr. Erskine ?)

i A. He was called several times to my house.

' Q. Does it strike you that this is the gentleman ?

A. I take him to be Dr. Erskine.

Mr. PiERREPONT. Yes, sir; it is Dr. Erskine.

Q. Was this gentleman, Dr. Erskine, there at the time of this trial ?

A. I cannot say.

Q. You say it strikes you somebody was ; who does it strike you it was, if

it was not Dr. Erskine ?

A. My whole attention was brought on Dr. McMillan.

Q. Was your whole attention brought upon the one who was with him ?

A. Yes, sir.

Q. Who does it strike you was with him ?

A. I cannot tell.

Q. Does it strike you that this gentleman was, or was not ?

A. I cannot tell.

Q. What is your best memory, as you recall the scene, as to whether this

'.gentleman was the somebody who you say it strikes you was out there ?

A. I cannot tell.

Q. Can't you tell us whether he was the one or not?

A. No, sir.

Q. Will you state where this conversation that you speak of with Dr. McMil-

.

Ian occurred ?

' A. It was in my house.

Q. Did any one else hear that conversation ?

A. There was nobody present in the parlor but Dr. McMillan and myself

when the conversation or the quarrel took place.

Q. Won't you tell exactly what that conversation was 1

i A. Tt was very short; I have just given it.

Q. You have stated it all ?

A. Yes, sir.

Q. Won't you tell us when it was ?

A. As well as I can remember, it was in the month of June.

Q. Of what year '(

A. 1866.

Q. When did you next see Dr. McMillan after this ?

A. It is very difficult for me to answei, because he was a physician, and he

used to attend to sick persons all around in the township of Shefford, and I left

there after a while.

Q. Had he a bad character as a man of truth where he was attending as a

physician ?

A. Yes, sir, among my people.

Q. Tell me who you heard speak of his bad character ?

A. It was his general reputation.

Q. Who did you hear speak of it ?

A. Well, I can mention some names; for instance, a Frenchman by the name
of Potvin.

Q. Can you tell me any other?

A. A Scotchman by the name of Christopher INIcRae.

Q. Did he say he was a man of bad character for truth ?

A. I remember very well that he said he would not believe him.

Q. When ?

A. I think it was in the year 1864.

Q. What is McRae's business 1

A. He is a tailor.
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Q. Where does he live 1 ,

A. In West Shefford.
!

Q. Did he live there in 1864 ?

A. Yes, sir.

Q. Can you give me some other name ?
,

A. You are going very far if you are going to get me to name the whole par-
[

ish ; I had some eight or nine hundred parishioners under my charge.

Q. Did you hear the eight or nine hundred parishioners say so 1

A. It would he very hard to tell.

Q. Can you mention any other than those you have already named ?

A. I can name you one more who comes to my mind.

Q. Who is he ?

A. Daniel Magill.

Q. Where does he live ?

A. West Shefford.

Q. What was his business ?

A. He is a farmer.

Q. Does he live there now ?

A. 1 think he does.

Q. Can you tell any other ?

A. Not at present.

Q. Was this Dr. Erskine your family physician before Dr. McMillan was ?
'

A. I never said Dr. McMillan was my family physician.

Q. Was Dr. McMillan your physician ?

A. He was called once because there was no other physician to be found in

Waterloo.

Q. Was Dr. Erskine your physician before that ]

A. As well as I can tell, he was.

Q. Was he after that 1

A. I cannot tell.

Q. You cannot tell whether he has been since ?

A. No, sir.

Q. You know him pretty well ?

A. 0, yes, sir ; I have met him frequently.

Q. Did Dr. McMillan visit a great many people in your parish as a physician ?

A. I saw him pass by several times, and to my knowledge he was called to

attend some sick persons ai-ound my place.

Q. Wont you tell us when you first went to that place in your official or

professional capacity 1

A. I will have been a year in St. Hiliare next fall. We are removed gener-

ally in the fall. Then I was two years in St. Liboire, and five years in Shefford.

Q. When did you leave Shefford
"

A. I left Shefford in 1864.

Q. At what time in the year 1

A. In the fall.

Q. How long do you say you had been there ?

A. Five years.

Q. Was it there that you saw Dr. McMillan for the first time 1

A. Yes, sir.

Q. How long did you know him in Shefford ?

A. The first year I was not much acquainted with the people, and so I could

not say.

Q. How long did you know Dr. McMillan in Shefford 1

A. 1 certainly knew him for four years.

Q. Did he bear a bad character for truth during those years ?

A. I will not say as regards the beginning, because I was not much acquainted

with him, nor with the rest of the people.

I.
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Q. When did you first hear of his bearing a bad character for truth 1

A. About the year 1862 or 1863, I think. I cannot say positively.

Q. Did his reputation grow worse or better as he staid there ?

A. It is not very easy to calculate by the thermometer on that point.

Q. You did not hear it, you say, until 1863 ; after 1S63 did his reputation

seem to grow worse or better as he staid ?

A. It was not, certainly, for the better.

Q. When did you leave ?

A. In the autumn of 1864.

Q. Why did yon leave ?

A. I was removed by my bishop.

Q. Do you know why you were removed by your bishop ?

A. I was removed to a better position.

Q. Did you hear of any complaint being made to your bishop against you ?

A. Yes, sir.

Q. Didn't the bishop talk to you about it ?

A. Not to lay any censure on me.

Q. Didn't he conclude you had better go somewhere else 1

A. No, sir.

Q. Did he put you somewhere else ?

A. Yes, sir ; after I had asked for it.

Q. Then you concluded you had better go somewhere else 1

A. Yes, sir ; on account of my health.

Q. When did you have this interview with the bishop ? Was it after this

'quarrel with Dr. McMillan or before ?

A. I was five years in Shefibrd, and I had been for four years asking to be

removed.

Q. This conversation with the bishop, that you have spoken of, was that after

you had the quarrel with Dr. McMillan, or was it before ?

A. A great many times before I asked the bishop to be removed, as well as a

great many times after.

Q. You said that Dr. McMillan insulted you ?

A. Yes, sir.

Q. Where was that ?

A. In my house.

Q. Was this gentleman, Dr. Erskine, present then ?

A. I cannot recollect.

Q. Can you recollect whether he was or was not ?

A. To my knowledge, he was not ; I remember of having been insulted but

'once in my house by Dr. McMillan.

Q. Were you insulted by him anywhere but in your house 1

A. I do not remember having been insulted by him anywhere else.

Q. Will you tell us what the insult was ?

A. Yes, sir ; I can remember some of the words that he passed. He called

me a blackguard. I thought that was showing very little respect for the cloth.

Mr. PiERREPONT. Never mind what you thought ; tell us what he said.

. Witness. He mumbled out some other things.

Q. What else did he say 1

A. I do not remember.

Q. Did he do anything to insult you ?

A. When I took him by the collar he tried to resist a little ; but we were
lear the door, and so I gave him a push out.

Q. I ask if he did anything to insult besides making use of the words you
lave mentioned ?

A. He called me a liar on the subject that we were speaking of.

Q. Did he call you anything else 1
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A. I do not remember.

Q. Did you have any conversation with Dr. McMillan in the presence of Dr.
Erskine, in the office at Waterloo ?

A. I do not remember at all.

Q. Were you in Dr. Erskine's office at Waterloo before the quarrel ?

A. 1 cannot say ; I remember that I was once in his office.

Q. Was that before the quarrel ?

A. 1 cannot say.

Q. Did you have any conversation with Dr. Erskine ?

A. I spoke to him, being in his office.

Q. Did you have any conversation with Dr. McMillan in the presence of Dr.

Erskine ?

A. I do not remember.

Q. I will direct your attention particularly to the time. Did you have any
conversation with Dr. McMillan in the office and in the presence of Dr. Erskine,

at Waterloo, in relation to Dr. McMillan's subscription to the church ?

A. I do not remember.

Q. Do you remember anything that was said 1 Will that help to recall it ?
j

A. I do not remember of anything in particular. i

Q. Do you remember of, at any place, having a conversation with these two^

gentlemen, or with Dr. McMillan when the other was present, in relation to Dr.i

McMillan's subscription to the church 1 '{

A. No, sir.

Q. Did Dr. McMillan, at Waterloo, in Dr. Erskine's office, speak to you

about the money you owed him 1

A, I do not remember.

Q. Did he speak to you about the money for the church ?

Witness. Who ?

Mr. PiERREPONT. Dr. McMillan.

Mr. Bradley. In Dr. Erskine's office ?

Witness. I do not remember.

Q. Did Dr. McMillan at that time tell you that the committee of the churcli

refused to intrust the money to you 1

A. I do not remember that. '

Q. Did not he give you that as a reason why you must pay him instead of itf

being turned on the subscription, in the presence of Dr. Erskine, in that office iti

Waterloo ?
j

A. I do not remember.

Q. You went from Shefiford to St. liiboire ?

A. Yes, sir,

Q. How long did you stay at St. Liboire ?

A. Two years.
j

Q. When did you leave St. Liboire ?
I

A. Last fall.

Q. Where did you first see the prisoner ?

A. In St. Liboire.

Q. At what time ? Give us the day of the week, if you cm 1

A. I think it was on Wednesday evening.

Q. And that was the first time you ever saw him ?

A. Yes, sir. i

Q. Who came there with you ?
'

A. Joseph F. Du Tilly.

Q. Did he come afoot, horseback, or in a carriage ?

A. It was in the evening, and I was in bed; therefore I could not say.

heard them say, however, that they came in a cart.

Q. What time in the evening did they reach your house ?

I
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A. At 9 or 10 o'clock.

Q. You say you heard them as tliey came iu ; what kind of a cart was it 1

'A. I was in bed and did not see the cart.

Q. When he came in was he in disguise 1

A. No, sir.

Q. Was his hair dyed ; was it of a different color from what it is now, its natural

color ?

A. No, sir.

Q. Do you know where he came from ]

Mr. Bradley. Of your own knowledge.

Witness. Not then.

Q. Do you know now ?

The Court. Speak from your own personal knowledge, or from what the

prisoner said.

Q. Did the prisoner tell you where he came from 1

A. Yes, sir ; from Montreal.

Q. How long did he stay with you 1

A. About three months
;
perhaps a little over.

Q. By what road did he come to your place ?

A. I cannot say.

Q. He did not come by the railroad ?

A. Not to my place. They said they came in a cart.

Q. How far was your place from Montreal 1

A. I think about forty-five miles.

Q. Is it a thinly or thickly settled place 1 *

A. It is a newly settled place.

Q. Did they tell you who he was when he came ?

A. No, sir.

Q. Didn't they give some name ?

A. Yes, sir.

Q. What name 1

A. Charles Armstrong.

Q. Did they tell you what Charles Armstrong had come to you in the night
for?

A. I was told that he was coming to the country on account of his health,and
because of being compromised in the American war.

Mr. PiERRFPuNT. I did not ask you what you were told. I asked you if you
knew—if they at the time told you Avhy he came to your house at night ?

A. I knew it then, because they had written to me before sending him to my
place.

Q. Did you know that he was one of those who were accused of being in a
conspiracy to murder the President 1

A. No, sir.

Q. Didn't you hear that ?

A. Not then.

Q. When did you ?

A. I saw it by the papers.

Q. How long after he had been with you did you see it in the papers that
John H. Surratt was accused as one of the conspirators ?

A. About ten or twelve days.

Q. Had you any suspicion then that this man with you, Charles Armstrong,
was Surratt 1

(Mr. Pierrepont objecting to the answer given by the witness as not respon-
sive to the question, and asking that it might be stricken from the record, the
court so ordered.)

Q. Had you any suspicion that the man who came there that night was John
H. Surratt ?
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Witness. When ?

Mr. PiERREPONT. At any time while he was with you.
Witness. Not before he told me.

Q. When did you first suspect that he was John H. Surratt ?

A. About ten or twelve days after his arrival at my place.

Q. Did you in early May ?

A. By that time, or the last of April.

Q. By the first of May or the last of April you believed he was John H.
Surratt, did you ?

A. A little after the first of May.
Q. How long after he came there before he went out of the house ?

A. Three months.

Q. Did he go out of the house at all ?

A, Yes, sir.

Q. Did anybody come to see him at the house ?

A. Yes, sir.

Q. His friends ?

A. Yes, sir.

Q. Did people that you didn't know come to see him ?

A. Yes, sir.

Q. How many came to see him ?

A. Only once four or five came.
'

Q. When?
A. I know it was in the course of the summer ; I cannot state the date.

Q. Did any of the St. Albans' raiders come there to see him ?

Objected to by Mr. Merrick as irrelevant.

(Mr. PiERREPONT said it was proper to show the connection of this witness

with the conspiracy. If he concealed a man he knew to be charged with the

conspiracy to murder Mr. Lincoln, it was proper to show it, and to sift the wit-

ness thoroughly. It was proper to show his relation to the parties in the late

rebellion.

Mr. Bradley did not see how an answer to the question about the St. Al-

1

bans' i-aiders could throw any light upon the case. The whole question was as
|

to whether the visit of the St. Albans' raiders showed the temper or disposition

of the witness ?

The Court said he could not see that the visit of the St. Albans' raiders was

pertinent, and therefore sustained the objection. Counsel might inquire of the

witness as to who these parties were, if he knew them.)

A. Some of the names were English names.

Q. Did you know the persons ?

A. I knew one.

Q. Who was that ?

A. Father La Pierre.

Q. Do you know where he came from ?

A. Yes, sir.

Q. Where?
A. Montreal.

Q. Did you know any other one that came along with him ?
j

A. Yes, sir ; I had seen some of them in Montreal.
j

Q. Do you know their names ?
|

A. One name strikes me.

Q. What name strikes you ?

A. The name of Lachey.

Q. Did they come more than once I

A. But once.

Q. How long did they stay ?
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A. Three or four clays—about three days.

Q. When did they come 1

A. I cannot say exactly.

Mr. Bradley. Do you mean they staid at your house 1

Witness. No, sir; they boarded at a private house.

Q. How often did they come to your house during their stay?

A. Several times during their stay.

Q. Did they all come together, or separately 1

A. They came together.

Q. Did they always come together ?

A. I cannot say exactly, because they were employed hunting.

Q. Did he hunt with them, or did he keep concealed 1

A. He went hunting with them.

Q. How many times did he go hunting with them 1

A. Once.

Q. Did they come to see him more than once a day while they staid in the

illage ?

A I should think they did.

Q. Did they dine with him and you at the house ?

A. Yes, sir ; in the boarding-house.

Q. Did you go hunting with them 1

' A. Yes, sir.

I

Q. Did you go every time ?

; A. No, sir.

Q. They sometimes went alone, and sometimes you were with them ?

' A. I remember on one occasion I did not go in the morning before breakfast.

I Q. Did he go hunting with anybody else ?

i A. I do not remember.

i Q. Did he go out with anybody else, or did you keep him concealed 1

I

A. I kept him in my house.

Q. Did he go out at all with anybody else except yourself?

I
A. He went one evening to take a ride.

; Q. Who did he go to take a ride with ?

•A. Joseph F. Du Tilly.

Q. Did he go to ride with anybody else ?

A. I do not remember.

I Q. Did he ever walk out in the evening ?

A. Yes, sir.

I Q. Did he ever walk out in the day time ?

A. Yes, sii".

Q. Did he go to church ?

A. Yes, sir.

Q. Did he take his meals with you ?

A. He did one week.

Q. When he went to church did he go in his natural dress, or in a disguised

ess?

I'A. In his common dress.

iQ. Did he sit in the pew ?

A. Yes, sir.

iQ. Did you see him in the church ?

|A. Yes, sir.

[Q. Did other people see him ?

!A. It was not during service.

Q. Was there anybody else in the church ?

(A. I do not remember.
sQ. How long was he in the church ?

58
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A. From a quarter to half an hour.

Q. After you found out that he was gazetted in the papers as one of the mur-

derers and conspirators, you let it be known to the authorities, I take it, didn't

you 1 Didn't you communicate it to the authorities of the United States as

soon as you found out he was the one 1

A. No, sir.

Q. Didn't you tell it ?

A. No, sir.

Q. Did you try to conceal it ?

A. I did not speak of it.

Q. Did you try to conceal it ]

Mr. Bradley. From whom ?

Mr. PiBRREPONT. From everybody,

Mr. Bradley. Conceal what 1

Mr. PlERREPONT. Conceal the fact that this man was staying in his house.

Witness. I never spoke of it.

Mr. PiERREPOiXT. I say, did you try to conceal it 1

A. I do not remember.

Q. Don't you know whether you tried to conceal it or not 1

A. If you don't speak of a thing is it concealing it 1

Q. My question is whether you tried to conceal it?

A. He was in my house.

Q. Did you try to conceal him there ?

A. He remained in my house without any outside communications, except

such as I have related.

Q. I ask you if you tried to conceal him in that house 1

Witness. I do not understand your question.

Mr. PlERREPONT. Don't you understand what concealment means ? Did you

take the means of concealing him in your house ?

A. My house was visited by my parishioners every day.

Q. Did they see him 1

A. No, sir. Some of them did when he went out hunting.

Q. Did they frequently see him ?

A. No, sir.

Q. Did you let your parishioners know that you were keeping in your house

a person published as one of the President's assassins ?

A. Not to my knowledge.

Q. How came you to come here to testify ]

A. I came of my own accord.

Q. You had no subpoena ?

A. I had one to-day.

Q. You had not any in coming into the United States ?

A. No, sir.

Q. Had you any safe conduct 1

Mr. Bradley. Safe conduct in time of peace 1

Mr. PlERREPONT. Any safe conduct from the government of the United

States?

A. No, sir.

Q. No paper of any kind ?

Witness. From the government ?

Mr. PlERREPONT. Yes, sir; from any officer of this government.
A. No, sir.

Q. How often did he go hunting while he staid with you ?

A. He went frequently during a week.

Q. How long was he gone ?

i
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A. When he went in the morning, it was a part of the forenoon. He then

came for his dinner and again went in the afternoon.

[
Q. What was he hunting 1

I A. Birds.

Q. Did he walk or ride ?

I A. Walked.
! Q. Did he always walk 1

I

A. Yes, sir.

I Q. Did he always hunt alone ?

I
A. I do not remember.

I

Q. Did sometimes other people hunt with him ?

I A. Yes, sir.

i Q. Can you tell any of those who hunted with him 1

A. Joseph F. DuTilly.

t Q. Any others t

j

A. The party that came to visit him went with him.

1 Q. The names of that party you do not know '.'

! A. I gave you the names of those I knew.

Q Did any other party beside this party of which you have spoken come
here ?

A. Xo, sir.

Q. Did any other individual come there to see him while he was at your
lOuse ?

i
A. Nobody.

;
Q. Did he go out to see anybody ?

; A. He went out to go to Montreal when he left my house.

I
Q. While he was stdiying in your house did he go out to meet people, or did.

lie keep concealed ?

A. Not to my knowledge.

Q. Did he go out ?

A. As I told you just now.

Q. How often did he go out to hunt ?

A. I never counted the number of times.

Q. How many times would you think ?

' A. It would be very hard to tell.

Q. Was it a good many times or a few ?

A. Daring a week he went twice in one day. The next day he could not

because he was sick in bed. He had this fever and ague which prostrated

im, and he could not move. Neither could he go the day after. It was only
n the third day that he was enabled to go.

Q. Did he go the other weeks ?

A. No, sir.

Q. Can you state the number of times that he hunted 1

A. No, sir.

Q. Because so many or so few—which ?

j
A. I never counted tiiem.

j

Q. He was not so sick, then, that he could not hunt ?

. A. He looked to be very weak.

Q. The day he hunted he was not so sick that he could not hunt 1

.
A. No, sir.

Q. The next day he hunted he was in the same state he was the first day he
unted, was he not ?

A. He hunted only on the third day.

Q. Could he hunt the sixth day 1

A. I could, not tell.

Q. What sort of chills was it you said he had ?
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A. Fever and ague, as I hear it is called here. We do not call it so in French-

Mr. Merrick. What do you call it in French?
A. Fihvres tremblantes.

Q. What physician attended him during all this time that he lived with you?
A. No physician at all.

Q. Won't you give us the day of the week that he left your place to go away
from you ?

A. I cannot.

Q. Will you give us the day of the month?
A. I cannot.

Q. Will you give us the mouth ?

A. Yes, sir.

Q. What month ?

A. In July,—the latter part of July.

Q. Where did he go ?

A. To Montreal.

Q. How often did you see him after he went to Montreal ?

A. I used to see him about twice a week.

Q. Did he come to see you ?

A. No, sii',

Q. Did you go to see him ?

A. Yes, sir.

Q. What time in the day did you go to see him once or twice a week ?

A. In the day-time.

Q. What time of day ?

A. Sometimes I started in the 5 o'clock train and passed through St. Liboire

and at other times about past eleven.

Q. Where did you use to see him 1

A. In a private house in Montreal.

Q. Whose house ?

(Objected to by Mr. Merrick. Objection overruled.)

A. Father La Pierre's father's house.

Q. What was Father La Pierre's father's business 1

A. Selling boots and shoes.

Q. What was his father's Christian name 1

A. I do not know.

Q. Is his other name La Pierre ?

A, Yes, sir.

Q. Where does he sell shoes ?

A. In the city of Montreal.

Q. What street and number, if yol^ know?
A. I think it is St. Paul street.

Q. Do you know the number ?

A. No, sir.

Q. Where was his house ?

A. I think it was on Old Cemetery street.

Q Do you know the number of that ?

A. No, sir.

Q. Is that a public or a quiet street ?

A. A quiet street.

Q. What day of the week did you use to go to this house ?

A. I generally went on Mondays.
Q. What other days ?

A. Thursdays.

Q. In what room in this La Pierre house where the boots were sold did yoti

see him %

A. He was not in the shop.
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Q. You said you saw liira in the house of La Pierre who sold boots and shoes

—

in his dwelling-house, as I understood you I now ask you in what room in

1 that dwelling-house did you see the prisoner ?

' A. In a room in the second story, as we call it in Canada.

Q. Front or rear ?

A. The rear room.

Q. Did you always see him in the same room ?

A. No, sir.

Q. Where else did you see him ]

A. I saw him down stairs also.

Q. Whereabouts down stairs ?

A. In the dining room.

Q. Did you ever dine with him there ?

A. Yes, sir.

Q. Did you ever see him in the street there ?

Witness. In Montreal ?

Counsel. Yes, sir.

Witness. No, sir.

Q. Where is Cemetery street in relation to the bishop's palace at Montreal ?

A. Very near.

Q. It is behind the palace, is it not I

A. Behind, and quite near.

Q. Is it a narrow street ?

A. Yes, sir ; of the common breadth. It is not a very large street, but it is

of a very good width.

Q. Did you meet anybody at this house besides the prisoner ?

A. Yes, sir.

Q. Who ?

A. I saw strangers and visitors there from Quebec.

Q. Did you know their names 1

A. No, sir.

Q. Did you see them often ?

A. I remember one instance.

Q. How many ?

A. Three—a lady with her daughters.

Q. Did you continue to visit him ?

A. Every week, until he took the steamer for Europe.

Q. Did you see him every week at this house after he went there, or before

he left for Europe 1

A. I think I did. I do not remember of having missed a week.

Q. Did you see him twice every week ?

A. I think I did.

Q. How long did you stay when you went there to visit ?

A. Generally, I would stay over night.

Q. Did you sleep at this house 1

A. Sometimes.

Q. Generally did?
A. Yes, sir.

Q. Did you always sleep at this house ?

A. No, sir.

Q. Did Father La Pierre go with you to see him at his house ?

A. Yes, sir.

Q. Always?
A. Not always.

Q. This was in July when you went there, as I understand you 1

A. Yes, sir.
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Q. Did you see him when he left in the middle of September to go to Eu S

rope ?

A. Yes, sir.

Q. Where did you first see him on that day 1

A. At this house.

Q. Where did you go 1

A. As far as Quebec.

Q. Did you see him to the steamer ?

A. Yes, sir.

Q. Did you undertake to get upon the steamer Peruvian 1

A. I did not get on the vessel.

Q Did you try to get onV
A. No, sir.

Q. Didn't you attempt to go up the gangway and Dr. McMillan order an

officer not to let you go 1

A. No, sir ; I do not remember that.

Q. Are you sure about that ?

A. Yes, sir.

Q. Didn't Dr. McMillan order the officer to stop you as you were going up

the gang plank ?

A. No, sir.

Q. Didn't you see Dr. McMillan there ? i

A. Yes, sir.

Q. You went on the boat that took you to the ship, didn't you ?

A. Yes, sir.

Q. Didn't Father La Pierre go up the gang plank ?

A. 1 think he did.

Q. On to the Peruvian 1

A. Yes, sir.

Q Why didn't you?
A. Because I didn't want to.

Q. Was there anybody else that told you they did not want to have you 1

A. No, sir.

Q. Then you parted with the prisoner on the deck before he took the Pe-

ruvian ?

A. Yes, sir.

Q. On a small steamer 1

A. Yes, sir.

Q. Do you know the room that he went down in on your small steamer ?

A. No, sir.

Q. Were you in it ?

A. No, sir. We were all together.

Q. Did you see him in a room there ?

A. No, sir.

Q. Where did you see him ?

A. With all the rest of the passengers.

Q. On the steamboat that took you from Montreal to Quebec where did you

see the prisoner ?

A. I saw him in the cabin.

Q. In a room ?

A. Yes, sir.

Q. What room 1

A, I cannot tell.

Q. Do you know the number of it 1

A. No, sir.

Q. Who was with you in the room besides the prisoner ?

A. Father La Pierre.
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Q, Anybody else ?

A. Some young French-Canadian boys
;
young men ; I do not know their names.

Q. Anybody else ?

A. I cannot think of any.

Q. Did you come out of the room before you reached the Peruvian ?

Witness. From the steamer that took us from Montreal to Quebec do you

mean ?

Mr. PlERREPONT. Yes, sir.

Witness. Yes, sir.

Q. Where was he when you saw him before the boat left ?

A. At the house where he left.

Q. How did he go from the La Pierre house to the boat ?

A. In a carriage.

Q. Who went with him ?

A. I went with him.

Q. Anybody else ?

A. Father La Pierre.

Q. Anybody else ?

A. I think there was another.

Q. Don't you know his name ?

A. No, sir.

Q. Did you know his name then ]

A. I cannot recollect. If I could recollect now who he was perhaps I could

tell his name.

Q. Did you know who he was at that time 1

A. I am not sure as to whether there was another person with us.

Q. What is your best memory as to whether there was or not ?

A. I am more positive to say there was not.

Q. Was this carriage an open or a close one?

A. Open. There was a top over it, but the sides were open.

Q. You went openly, didn't you ?

A. Yes, sir.

Q. And when you got to the steamer what did you do 1

A. We remained with the rest of the passengers.

Q. Where did Surratt go 1

A. He remained on the deck awhile and then went into the cabin.

Q. What did he do when he got into the cabin ?

A. He spoke.

Q. Did he go into a room, or into the cabin ?

A. We call them cabins ; I suppose you call them rooms.

Q. He went into one of these rooms ?

A. Yes, sir.

Q. How soon after he came on to the boat did he go into that room 1

A. I cannot say.

Q. Was it one minute or two ?

A. 0, more than that.

Q. How many minutes ?

A. I cannot tell.

Q. Had he any disguises of any kind when he was on the boat ?

A. I did not see any except his hair, which was dyed.

Q. Was his moustache dyed ?

A. I do not recollect whether he had a moustache or not.

Q. Did he wear spectacles ?

A. Yes, sir.

Q. That was a disguise, was it not ? Did he have any other disguise ?

A. Not to my knowledge.
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Q. Did he have his hair dyed while he was with you ?

A. I do not remember.

Q, Don't you remember whether he had or not 1

A. No, sir.

Q. When did you first discover that his hair was dyed 1

A. In Montreal.

Q. When he was with Father La Pierre what color was it 1

A. Dark brown.

Q. Did you come out of the room, or cabin, and lock the door as you came
out 1

A. No, sir.

Q. Did Father La Pierre lock it ?

A. I do not remember.

Q. Don't you remember that you came out and left Father La Pierre in the

room 1

A. I cannot say positively, but I think I did.

Q. Did you see Dr. McMillan that day that you went on board the ship at

Montreal ?

A. Yes, sir.

Q. Did you see him on this steamer that went from Montreal down to Que-
bec ?

A. No, sir.

Q. You did not see him talking with La Pierre 1

A. No, sir.

Q. Did you see anybody talking with La Pierre ?

A. Yes, sir.

Q. Anybody that you knew ?

A. No, sir.

Q. Won't you tell us how La Pierre was dressed at this time ; as a Canadian
priest, or in the clothes of a civilian ?

A. He was dressed in the clothes of a civilian.

Q. Was it customary for priests to go in that way in Canada, as civilians ?

A. It is not customary.

Q. Do you know any reason for his going in that way 1

A. No, sir.

Q. How were you dressed ?

A. I was dressed in my clerical suit.

Q. The same as the clergy dress there ?

A. Yes, sir.

Q. But La Pierre was not ?

A. No, sir.

Q. Were you in Portland last summer ?

A. I passed through Portland.

Q. Did you stop there 1

A. No, sir.

Q. Were you at a watering place close by there ?

A. Yes, sir.

Q. A place called Cape Elizabeth ?

A. No, sir.

Q. Were you at any place near Portland last summer which was a sea

watering place ]

A. Yes, sir.

Q. What was the name of it ?

A. Old Orchard Beach.

Q. How long did you stay there ?

A. About a week.
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Q. What was the name of the house at which you staid ?

A. I do not remember.

j
Q. Was it the Ocean House 1

' A. I do not remember the name at all.

' Q. Who was there with you that you knew ?

A. Two of the priests,

i
Q. Who were they ?

A. P'ather Beauregard and Father Hevey.

Q. Did you state there that you were his son ?

Mr. Merrick. Father Beauregard's sou ?

Mr. PiKRREPONT. Yes, sir.

Witness. That is rather a hard question.

! Q. Did you state there at this house that you were his son ?

A. I do not remember.

Mr. Bradley. Do you mean his natural son ?

Mr. PiERREPONT. I mean exactly what I ask and nothing more.

Q. Did you register your real name ?

A. No, sir.

Q. What name did you register yourself as ?

, A. Jary.

Q. Did you go there dressed as a priest 1

A. 1 went dressed as I am now.

Q. I ask you if you went there in a Canadian priest's dress 1

1 A. My answer is, not with the ordinary ecclesiastical suit we wear in Cana-

la—not with the cassock. There is a little difference between the dress in the

,wo countries, and Portland is in the United States.

Q. Did you wear the priest's dress of Canada last summer at this watering

jlace ?

! A. I was dressed as I am now; you can judge for yourself.

Mr. PiERREPONT. I have never been in Canada. My question was simply

IS to whether at this watering place you did wear the Canadian priest's dress.

A. No, sir.

Q. You say you entered a false name on the register ?

A. Yes, sir.

Q. Did any difficulty occur there in which you were involved 1

A. Not any to my knowledge.

Q. Did you carry yourself or give yourself out there as a priest 1

A. No, sir.

Q. What did you call yourself there ?

A. Jary.

Mr. PiERREPONT: I mean in what character? You say it was not that of

I priest.

A. I did not say what I was.

Q. I ask you what you called yourself there in occupation last summer ?

A. If vou want me to say what I thought they took me for I can tell you.

Q. What 1

A. They took me for a lawyer.

Q. Did you disabuse their mind of that ?

A. I did not say anything about it.

Q. You did not disabuse their minds of that impression ?

A. No, sir; I thought that was honorable enough.
' Q. Were you quite attentive to some young ladies there as a lawyer?
: A. No, sir ; I was polite to everybody, but nothing more than that.

' Q. Nothing in particular ?

A. No, sir.

Q. Nothing that excited any talk ?
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A. No, sir.

Q. But tbey thought you Avere a lawyer, didn't they ?

A. So my companions, the other priests, said.

Q. You knew they thought so 1

A. 1 thought that was their impression.

Q. You did not want them to think you were a priest, did you ?

A. If they had asked me I would not have concealed the fact.

Q. You did not want them to think you were a priest 1

A. No, sir. When I first started from my place

Q. You were not ashamed of your calling 1

A. 0, no, sir.

Q. Why were you not willing that they should think you a priest ?

A. I was not unwilling ; if they had asked me, I would have told them the

truth.

Q. Then you were nof; unwilling ?

A. No, sir; I was not unwilling to be known as a priest.

Q. Why then, did you allow it to pass that you were a lawyer ?

A. I did not say anything.

Re-examined by Mr. Bradley :

Q. When you went to this watering place near Portland, had you any appre-

hension that you might be troubled if it were known that you, Father Boucher,'

had had connection with the escape of Surratt ; and was that the reason why
you assumed the name of Jary ?

A. Yes, sir.

Q. I understand you to say that you did not represent yourself as being the

son of Father Beauregard ?

A. No, sir.

Q. There are instances, I suppose, of persons going rnto the church after

marriage and who have sons ? Ordinarily, however, Catholic priests, I believe,

have no sons ?

A. No, sir, not generally.

Q. You were asked if you reported to the United States the fact that Surratt
|

was at your house, after you knew he was compromised in this conspiracy

;

state the reason why you did not.

Mr. PiEKREPONT. You needn't give the reason.

Mr. Bradley. He can explain.

Mr. PiKRREPONT. He cannot explain if it runs into a certain order of ex-

planation.

Mr. Bradley. We must first hear the explanation before we can know what

order of explanation it is.

The Court said he regarded it as a proper question.

Mr. Bradley. I will repeat the question : Why did you not when you
found the person at your house was Surratt, report him to the United States ?

A. Because I believed him innocent.
I

Q. Was that from information received from him or others 1 I

(Objected to by Mr. Pierrepont. Question overrnled.)
I

Q. You were asked at what time you suspected these parties. I ask you I

now to state what gave rise to your suspicions that this man claiming to bej

Armstrong was Surratt ?

A. Because of the absence of Surratt from the United States, and the mys-
tery connected with his stay at my place. i

Q. How did you ascertain that it was Surratt ? I

A. He told me himself.

Q. What did he say about it 1

(Objected to by Mr. Pierrepont on the ground that conversations of that

character could not be given in evidence. Question overruled.)
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Q. After yoii found it was Surratt, state whether or uot you, or any others,

jprevented him from coming to the United States.

i
(Objected to by Mr. Pierrepont on the ground that nothing in regard to that

matter had been brought out in cross-examination. Question overruled.)

Q. You have stated that you learned from him that he was Surratt. State

whether or not the public papers, which also led you to that belief, were or uot

kept from him.

(Objected to by Mr. Pierrepont on the ground that nothing had been asked

the witness on that subject on cross-examination. Question overruled. Ex-
ceptions reserved.)

Q. You were asked about a conversation between yourself and Dr. Mc^Iil-

lan, and inquired of as to whether he didn't refuse to let you pay over that five

dollars because the parishionei-s were not willing that you should receive the

funds. Did you or not collect the funds of that church ?

A. A very large portion of them.

Q. Was it or uot publicly known that you were collecting funds for the

building of that church ?

The question being objected to by Mr. Pierrepont, it was modified as follows :

Q. Did the trustees know that you were collecting for it ?

A.. Yes, sir.

Q. Did any objection ever come from them to you ?

^ A. No, sir, not from them, but from myself. I was too much overcharged

with work. I had two missions to attend to.

Q. In your interviews with the bishop in regard to your removal to another

parish, nothing was said to you of any complaints of your conduct as curate?

A. No, sir.

Q. It was your own voluntary movement ?

A . Yes, sir ; I had been asking for four years to be removed.
' Q. On account of your health ?

A. Yes, sir.

Mr. Queen was again called, but did not answer.

Mr. Carrington said the prosecution was ready to proceed with the rebuttal.

' Mr. Bradley, Sr., said another witness bad arrived, and he asked the privilege

'f examining him.

Mr. Carrington reminded the Court that the agreement on Saturday was that

ally one witness was to be examined this morning.

Mr. Scott, the witness referred to, was called, but did not answer.

Judge Fisher directed the prosecution to proceed with the rebutting testi-

iiony.

• Mr. Merrick said that before the counsel for the prosecution proceeded to

ake rebutting testimony, he desired to call the attention of the court to the rao-

ion made some time since to strike out the testimony relative to Jacob Thomp-
son, and to the revelations stated by the witness McMillan to have been made
>y the prisoner in relation to shooting Union prisoners, killing a telegraph

'perator, and to a fight on the Potomac with a gunboat, and he now desired to

:dd what he then omitted to mention, also the testimony in relation to the at-

tempted assassination of the Secretary of State, and the evidence in regard to

Itzerodt at the Kirkwood House.
Mr. Pierrepont said the time for all this was after all the testimony in the

ase was in.

: Mr. Merrick suggested that all the testimony which could be used to estab-

ish the connection promised was now in. Nothing could now be adduced iu

videnee except what was strictly in rebuttal. It would very much simplify

he preparation of counsel for summing up, if they could know in advance pre-

isely what testimony would go to the jury,

i
The Court directed the prosecution to proceed with the rebutting evidence.
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Mr. Merrick inquired whether the court would then hear the surrebutting

evidence before deciding on this motion.

The Court stated that he would decide the question after the evidence was

all in.

The court then took a recess for half an hour.

AFTERNOON SESSION.

Mr. Bradley said he understood, during the examination of the witness

Father Boucher, this morning, that the question of the admission in evidence of

the Oanandaigua register was still open. If that was the fact, he desired that

the question might be passed upon by the court,

Mr. Merrick remarked that, after the authority furnished the other day in

12th Howard, he understood the court to take the matter under advisement,

and he, Mr. Merrick, supposed the evidence of the witness examined this morn-

:

ing supplied a link which would bring that register within the ruling of the

court under which it could be admitted.

Mr. Pierrepont said he had supposed that question had been settled, if for

no other reason, from the fact that the book itself did not show whether the

entry referred to was under the date of the 16th or the 15th.

Mr. Merrick replied that that was a question for examination and for argu-

ment before the jury. The question of law for the court to determine was i

whether the register could be admitted in evidence. The question raised by
the counsel, and the question as to the weight it was entitled to, were questions

for the jury to decide.

The Court decided that, before the Canandaigua register could be admissi-

ble to go before the jury, there must be preliminary proof showing that some

person appeared there in Canandaigua, at the time specified, and registered his

name as John Harrison, and the register might then go before the jury, but

not otherwise.

Mr. Bradley desired to be understood, after the evidence given this morn-

ing, that he now made a formal offer of the register in evidence. I

The District Attorney objected. The objection was sustained. Excep-I

tion to ruling reserved by counsel for the defence.

George W. Strayer sworn and examined.

By Mr. Pierrepont :

Q. What was your business in the month of April, 1865 1

A. I was engineer on the Northern Central railway.

By the Court :

Q. Is that the road which runs from Baltimore to Harrisburg ?

A. Yes.
j

By Mr. Pierrepont :

Q. State whether on the 13th of April, 1865, you were in Elmira 1

A. Yes, sir ; I was there in the morning.

Q. What time did you leave there ?

A. I could not tell you exactly the time. I was 25 miles south of there at
\

about half past eleven. I suppose I left there about ten or half past.
|

Q. You left Elmira. Was that a special train ? I

A. Yea, sir
; the second section of the mail.

'

Q. Where did you run to ?

A, To Williamsport.

Q. Williamsport lies directly to the south of Elmira, does it not 1 (Exhib-
iting a large map of that section of country.)

A. Yes, sir.
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i Q. What is the distance between Elmira and Williarasport ?

A. Seventy-eight miles.

I Q. Did you meet any other conductor on the way ?

I

A. I met the mail north.

Q. "Who was the conductor ?

A. Mr. Rogers.

Q. Is he here now ?

A. He is in the city, in some place.

Q. Where did you meet him—at what point ?

, A. At Troy.

Q. Is Troy between Elmira and Williamsport ?

A. Yes, sir ; 25 miles south of Elmira.

Q. What river is there at or near Williamsport 1

A. The Susquehanna—West Branch.

Q. Is there a bridge over it at that point f

A. No, sir ; there was not at that time.

Q. What time did you get to Troy 1

, A. About half past eleven was the time. We either had to get there at that

ime or lay back.

^

Q. Did you get there, or lay back ?

A. I got there.

Q. When did you go on to Williamsport 1

. A. Immediately after.

Q. What time did you get to Elmira ?

A. Somewhere about two o'clock. I was close to the other train. The
ther train was ahead of me.

' Q. Can you tell exactly the hour when the two trains got thei'e ?

[ A. It was between the hours of one and two o'clock that I got to Williams-
ort.

Q. Did you go no further than Williamsport ?

A. No.

Q. You took passengers ?

A. I was the second section mail. The first train took the mail and the pas
^ngers.

Q. Do you know a ferryman at Williamsport who was ferrying there at that

ime ?

A. Yes.

Q. What was his name?
,

A. There are two ; one's name is Bligh, and the other has a funny name ; I

annot remember it.

Q. Was it Drohau ?

A. Yes, sir ; some such name.

Q. Are you still in the employ of the railroad company as engineer ?

A. Yes, sir.

Cross-examined by Mr. Bradley :

Q. You at that time run regularly under the direction and control of the

*'eneral superintendent 1

A. We were always under the direction of the general superintendent.

Q. Did you at that time run upon your time table ?

A. No, sir; we did not have any time table; this was an extra train—the

econd section mail.

Q. What do you mean by second section 1

' A. An extra following the regular train. The regular train had a time table,

Q. Was there any record kept of the time of your departure and arrival ?

• A. There ought to have been.

Q. Whose duty was it to make that record ?
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A. The telegraph man generally kept, and the man who has charge of start-

j

ing the trains also was required to keep, a record of the time. i

Q. He had a record of the time you arrivced ?

A. He ought to have it.

Q. Was there anything different that morning from any other morning ?

A. Nothing more than this extra train.

Q. How often did that extra train run 1

A. Whenever they send one out ; I could not tell.

Q. How many trains left Elmira that morning 1

A. There was the regular, and this extra that I know of.

Q. How many leave there regularly ?

A. There was a passenger train and a freight train which left at that time.

They were the only regular trains,

Q. What time did they leave 1

A. The regular passenger train left at eight o'clock, and the time for the

freight train to leave was eight o'clock five minutes.

Q. Where did you overtake the freight train 1

A. I do not remember where I did.

Q. Do you remember that you did overtake it 1

A. I think we did.

Q. Have you any recollection of it ? I

A. Ko ; 1 cannot recollect ; but we did overtake it some place along the

road.

Q. Do you remember the fact that you did overtake it before you got to Troy?

A. No ; I think it was at T^roy—1 will not be positive.

Q Did you pass the freight train?

A. When I overtook it 1 passed it.

Q. Where did you meet the passenger train going north 1 Was it at Troy ?

A. Yes, sir.

Q. At what time did that leave Williamsport 1

A. The same time we left Elmira—at 8 o'clock. That was the time for

leaving if it did not leave late.

Q. You met them half way ?

A. No ; about one-third of the way ; about 25 miles from Elmira

Q. You started at ten or half past ten, and run 25 miles, when your train

met the passenger train going north which left Williamsport at eight o'clock,

as 1 understand?

A. Yes, sir.

Q. And you met it between one and two o'clock ?

A. No, sir; I arrived at Williamsport between one and two o'clock.

Q. Have you the time table with you ?

A. No, sir ; I have not.

Q. Did you overtake the eight o'clock train from Elmira ?

A. I think not on the road.

Q. Nor until you got to Williamsport ?

A. No, sir.

Q. How long did the passengers have to lie over at Williamsport before they

left on the train going south ?

A. The regular train time for leaving was at 9.32 p. m. ; I believe that was

the time. I did not run below Williamsport.

Q. So that when you got into Williamsport between one and two o'clock,

your passengers going south had to lie over until 9.32 for the regular passenger

train ?

A. Yes, sir.

Q. You do not know of any other train leaving before ?

A. I do not know because I do not belong there. I don't know anything
about the Philadelphia and Erie road.
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Q. That would be 9.32 ou the evening of the 13th 1

A. Yes.

Q. How did jou fix this day of the 13th ?

A. Because I know we run north on the 12th aad south on tlie 13th.

Q. Did you run a regular extra train ?

A. No, sir; I started from Williamsport on the morning of the 10th with

the regular train ; went back to Williamsport on the 11th with the regular pas-

senger train ; then started on the 12th with a special train and came back on

ihe 13th with a special train.

Q Have you no memorandum or any report by which you can fix it with

certainty that you run on those days 1

A. I know it is the way I ran after we got the road fixed.

Q. "When was the road fixed?

A. We commenced running on the 10th, after the flood.

Q. And on the 10th you went to Elmira, came down on the 11th, went up
on the special train on the 12th, and returned on the special train on the 13th ?

A. Yes, sir; the 12th was my day to lie over, but they sent me out on the

extra train.

Q. What is the regular time between Elmira and Williamsport ?

A. I have run it in less than three hours. At that time the schedule time

was five hours and some minutes. The road was in very bad condition, and
;they run slow.

Q. What part of the road was in bad condition ?

A. Between Ralston and Williamsport.

Q. How far is Ralston from Williamsport ?

A. Twenty-five miles.

Q. Do you cross any streams between Ralston and Williamsport ?

A. Twenty ; that is, we cross one stream eighteen times, and also cross two
other streams.

Q. And these bridges had all been carried away just before ?

A. Four of them had been carried off entirely.

Q. And several others injured and had to be repaired ?

A. Yes.

Q. So that you had to run slowly across there ?

A. Y'^es, sir.

Q. And so that the time between Elmira and Williamsport was extended to

five honi*s ?

A. Yes.

Q What was the next train that left Elmira after you left ?

A. There was no train that left there until the next morning ; that is, no
time table for any train to leave.

Q. Do you recollect any extra train after you left before eight o'clock next
morning ?

A. I don't recollect any.

Q. Do you know how long it takes to run from Williamsport to Harrisburg 1

A. No, sir; I do not.

Q. Have you not travelled the road often ?

A. I have travelled it six or eight times.

Q. Cannot you approximate the time?

A. I suppose about five hours. I don't know.
Q. Did you go down to Harrif^burg that spring ?

A. No, sir.

Q. It now takes about five hours, as I understand you, and how much the

road was then interrupted between Sunbury and AVilliamsport you do not know ?

A. No, sir ; I do not know how it was below Williamsport. I never crossed
(the ferry.
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Q, You do not know how long it takes to run from Harrisburg to Washington?

A. No, sir.

Q. Did you take passengers from Elmira that day or not 1

A. I do not remember. I was not in the caboose that was attached to the

train. There was no one on the engine. They were not allowed to ride there.

Q. When you stopped to take in water, did you not know whether there were

passengers ?

A. 1 did not know. I did not take notice.

Q. Who was the conductor ?

A. I do not remember. We have run these trains without a conductor.

Q. Who has charge then ?

A. I took charge when Ihere was no conductor.

Q. Who went through to collect tickets ?

A. There were no tickets sold for that train ; at least I do not think there were.

Q, According to the best of your recollection, there were no passengers on

that train ?

A. I don't know. I was on the engine. There were none there.

Q. If there had been no conductor would you have collected the tickets 1

A. No, sir.

Q. Who would ?

A. Whoever was back in the caboose. It was not my business on the engine

to look after passengers. I am not hired for that.

Q. I understand that. What I want to know is, if there was no conductor,

who had charge and took the tickets.

A. No tickets were sold for that train.

Q. I understand that you went up ou the 12th and came down on the 13th.

Were there or not any passengers on your train on the 13th ?

A. I did not see any.

By Mr. Merrick :

Q. You say you had a caboose on the train ; tell us what that is ?

A. It is like a freight car. It was a soldiers' car and we used it as a caboose

on these trains.

Q. What was that train run for 1

A. It was to take Mr. Dnbarry, the superintendent of the road.

Q. To take him where ?

A. To Elmira

Q. What Avas the train run from Elmira to Williamsport for ?

A. 1 suppose to take him back again.

Q. Don't you know it was against the rules to carry passengers on the freight

trains
''

A. No, sir ; that was not the rule on that road.

By Mr. Bradley :

Q. If I understand you right you run up on the 12th with Mr. Dubarry
to take him up to Elmira. Was there a conductor on that train ?

A. I do not remember.

Q. Do you say you brought him back on the 13th 1

A. I suppose I did.

Q. How many cars did you have ?

A. I believe only one.

Q. Was it an open car or closed ?

A. There were two square windows on each side
; otherwise it is like a freight

car.

Q. If there had been any passengers on that train would you have known it?
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A. I might have known if I had gone back, and looked into the cars. There

were none on the engine.

Q. Did not you get off the engine at "Williamsport ?

A. I probably did.

Q. Did you see Mr. Dubarry ?

A. I do not remember now. I suppose he was back in the caboose. I don't

remember seeing him.

Q. Would you have known it if there had been any passengers come down with

Mr. Dubarry ? Could they have come without your knowledge of that fact 1

A. They could.

Q They could if they had been concealed, I suppose ?

A. Yes.

I Q. Could they go without Mr. Dubarry knowing it ?

A. I don't think they could without his knowing it. There was no car but

hat one.

By Mr. PlERREPONT :

Q. You have been asked whether freight trains were allowed to carry passen-

gers at that time. Were not the orders that all trains should take passengers ?

A. We always allowed passengers on all trains.

By Mr. Bradley:

Q. Do you now ?

A. Yes, sir, we do now.

By Mr. Pierrepont :

Q. Do you know anything about the trains between Williamsport and Sun-

)ury, as to their time of running 1

. A. I do not know anything about the trains this side of Williamsport.
'

By Mr. Bradley :

Q. When did you go back again to Elmira 1

A. On the 14th, on the regular mail.

Q. And you came down on the 15th 1

; A. Yes, sir, on the 15th,

Q. At what time did you leave Williamsport ?

A. At eight o'clock in the morning.

Q. Did you leave at eight o'clock on the morning of the 14th ?

A. Yes.

Q. At what time did the next train leave ?

' A. The next passenger train would leave the next morning.

Q, At what time did the freight train leave that morning?
A, It left at 8.5, I suppose. I got out of sight before it left.

Q. If there had been any other train would it have gone from the same depot

a Elmira ]

A. Yes; there is but one depot there.

Q. Did any train come into Elmira on that day except the freight train and
Tie you ran ?

A. I did not see any.

Joseph C. Rogers sworn and examined.

[

By Mr. Pierrepont :

! Q. State your business ?

A. I am a grocer.

Q. What was your business in April, 1865 ?

59
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A. Conductor of railroad trains.

Q. On what road 1

A. The Northern Central, Elmira division.

Q. Between what points were you running on the 13th of April, 1865 1

A. From Williamsport to Elmira.

Q. Will you state at what time you left Williamsport for Elmira ?

A. At eight a. m. was our time ; I do not remember whether I left promptly

on time, but very close to it.

Q. Do you know Mr. Strayer ?

A. Yes, sir.

Q. Did you meet him going south 1

A. I did.

Q. At what point ?

A. Troy.

Q. At what time did you meet him ?

A. At 11.35.

Z. B. Glines sworn and examined.

By Mr. Pierrepont :

Q. In April, 1865, had you anything to do with the ferry across the Susque-

hanna at Williamsport ?

A. I had.

Q. Please tell the jury what it was you had to do with it ?

A. I was put on there to collect fare from all passengers who were trans*

ferred.

Q. Who run the boat 1

A. Mr. Drohan.

Q. What is his first name ?

A. I cannot say. He went by the name of Gunboat.

Q. Is his first name Maurice 1

A. I do not know.

Q. What kind of a ferry was this 1

A. A rope ferry.

Q. The rope was stretched across the ferry ?

A. Yes, sir ; and run by the force of the current.

Q. How quick was it crossed at that time—the middle of April, 1865 1

A. We always run it in from three to five minutes.

Q, Do you know whether a train was there on the 13th of April, 1865 ?

A. The train was there every day I was there.

Q. When was that ?

A. I was there every day during that month with the exception of two days
the first of the month.

Q. With that exception you were there every day ?

A. Every day.

Q. Do you know of any construction trains at that time running down from
Williamsport to Sunbury ?

A. I know that there were two construction trains on the road between Wil-
liamsport and Sunbury.

Q. Why were two running at that time ?

A. We always have one between Williamsport and Sunbury. The road was
very badly washed at that time,

>Q. That was the reason for having two 1

A. Yes, sir
; we were hauling bridge timber, repairing bridges, &c.

Cross-examined by Mr. Bradley :

Q. You say you were there certainly on the 13th of April?

tl
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A. Yes.

Q. On the 12th ?

A. Yes.

Q. Do you recollect Mr. Strayer going up with a car ou the 12th ?

A. I know nothing of it ; I was not connected with that road ; I was on the

Philadelphia and Erie road.

Q. You were at the ferry ?

A. Yes.

Q. Do you recollect Mr. Strayer crossing the ferry 1

A. No, sir ; he only came to Williamsport.

Q. Mr. Strayer's train had to cross the ferry, had it not 1

A. Yes, sir. You cross the river before you arrive at Williamsport.

Q. How far this side of Williamsport ?

A. About three quarters of a mile.

Q. You live in the town of Williamsport 1

A. I do.

Q. Do you remember Mr.Dubarry being there and going to Elmira about

that time ?

A. I do not.

Q. How far does the Philadelphia and Erie road with which you were con-

nected extend ?

A. The division I am on extends from Sunbury to Renova.

Q. How near Williamsport is Renova ?

A. Fifty-three miles west of Williamsport.

Q. Were not you down on that line every day almost between Sunbury and
Renova 1

A. I have been below Williamsport, not above.

Q. In April, 1S65, where were you occupied ?

A. Up to the 20th I took my regular train.

Q. Were you conductor all the time ?

A. Yes, sir.

Q. At what time did the southern train leave Williamsport on the 13th of

April ?

A. If it left on time, it left at 9.32 at night.

Q. Then, if passengers arrived from Williamsport between one and two
o'clock, they must have waited until 9.32 ?

A. Yes, sir.

Q. Do you recollect whether there was a sleeping car that came out from El-

mira on the Erie road ?

A. I think there was no sleeping car west of Williamsport ; I think it was
below, running to Baltimore.

Q. Was there not a sleeping car in April, I860, in which passengers took
berths at Williamsport to go through to Baltimore 1

A. Not at Williamsport ; they might at the other side of the bridge.

Q. Do you know what time the cars leaving Williamsport at 9.30 arrive at

Harrisburg ?

A. No, sir ; I cannot say.

Q. What time does it reach Philadelphia
"

A. I can only tell you the time to Sunbury ; that is as far as I know the time.

Q. What time do they arrive at Sunbury ?

A. At 12 minutes after 10.

Q. On the 14th of April did cars reach Sunbury at that time ?

A. They were running there regularly after the 10th from Sunbury to Wil-
.

liamsport.

Q. Do you know the time from Williamsport to Harrisburg ?

A. I do not.
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By Mr. Pierrepont :

Q. You have been asked whether the trains were running regularly ; I under-

stand you to say they did. And I also desire to know what were the orders

to take passengers on all trains ?

(Question objected to by Mr. Bradley, as not in response to anything drawn

out of cross-examination. Objection sustained.)

Mr. Pierrepont then said he would recall the witness for the prosecution,

which he did, and again put the question.

A. We had orders to allow passengers to ride on all trains on the Philadelphia

and Erie road.

Q. Was there any reason given for the order 1

(Question objected to by Mr. Bradley as improper.)

Q. Was the order obeyed ?

A. I presume so.

By Mr. Bradley:

Q. Do you know anything about it 1 Do you say you were running a train ?

A. I run one train between Watsontown and Williamsport.

Q. Where is Watsontown 1

A. Twenty-three miles from Williamsnort,

By Mr, Pierrepont :

Q. Tell the distance between Williamsport and Sunbury ?

A. Forty miles.

Q,. The two construction trains which you stated were running at that time

had not been running at any particular hours, had they ?

A. No, sir.

Q. They run at all hours ?

A. Yes.

Q. How soon could a construction train run between Williamsport and Sun-

bury ?

Mr. Bradley. Did they run right through from Williamsport to Sunbury?
A. They had no regular time.

Q. Did they not stop ?

A. They stopped wherever they chose.

Q. They run at any points, did they not, on the road, wherever they were

required, for supplying the needs of the road 1

A. Yes ; these construction trains were for that purpose.

By Mr. Pierrepont :

Q. Now, tell where the construction trains went to.

A. They had the right of way, between the points named, to run wherever

they pleased on the road, keeping out of the way of the regular trains.

Q. What was the principal point between Williamsport and Sunbury 1

A. Watsontown was the division.

Q. How long would it take a construction train to run over that road if it

went directly through 1

A. If they went directly through they could run it in about two hours, or an

hour and forty-five minutes.

Morris Drohan sworn and examined.

By Mr. Pierrepont :

Q. On the 13th, 14th, and 15th of April, 1865, had you anything to do

with the ferry across the Susquehanna at Williamsport?
A. Yes, sir; I ran it.

Q. Do you remember a special train coming in from Elmira on the 13th, or

of anybody coming up to be ferried over ?
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A. I do not remember anything about a special train. I remember a man
coming to be ferried over.

(His examination objected to by Mr. Bradley. Objection over-ruled.)

Q. State what occurred and Avhat you were doing when this man came.

A. I was on the other side of the ferry—on the Williamsport side.

Q. Was that the same side as Elraira 1

A. Yes ; it is the same side on which the Elmira train comes in.

Q. Now, tell us what you were doing.

A. I was coiling up my rope, when the man came to me and asked me to

ferry him across to this side. I asked him if he would pay if I would ferry

him over, and he said yes.

Q. Was there anything that called your attention to him 1

A. Yes.

Q. How was he dressed ?

A. He had a peculiar coat on.

(His examination objected to by Mr. Bradley. Objection over-ruled.)

Q. Did the man say anything about ferrying]

A. He said he wanted to go to the other side.

Q. Did he say when he wanted to go to the other side ?

A. Not to my knowledge.

Q. What did he say in relation to his desire for quickness ]

A. He said he wanted to go to the other side

Mr. Bradley insisted that the witness should give a uarative, and not be

interrupted with questions at every sentence.

Q. I asked you to state what the man said.

A. I have said he asked me to ferry him across to the other side. I told him

the charge would be fifty cents. In the middle of the river I generally made it

a rule to stop the ferry to get my pay, when the party had not a ticket of the

company. He gave me a dollar bill, and I had no change, and I kept the dol-

lar bill ; he said that I might have it.

Q. Have you seen that man since ?

A. I have.

Q. Is that the man ? (pointing to prisoner, who stood up.)

A. To the best of my belief, that is the man.

Cross-examined by Mr. Bradley :

Q. Who brought you here 1

A. The authority of the government.

Q. Who came after you ?

A. I don't know the gentleman.

Q. A young man or old man ?

A. A middle-aged man.

Q. Do you see him in court ?

A. Yes ; that is the gentleman (pointing to Colonel Montgomery.)

Mr. Bradley (to witness.) You may go
;
get down from that stand ; I don't

want anything more of you.

Mr. PiERREPONT remarked that the counsel might have other witnesses he
would want to have go before he was through.

Chas. J. Hepburn sworn and examined.

By Mr. Pierrepont:

Q. What is your business ?

A. Train-master of the Warren and Franklin railroad.

Q. What was your business in April, 1865 1

A. I was acting superintendent of the eastern division of the Philadelphia and
Erie railroad.
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;. Q. Where was the division of which you were superintendent ?

A. It ran from Sunbury to Renova.

Q. Did you know anything at that time about the road between Sunbury and

Williamsportl

A. Yes.

Q. Tell the jury what was its condition on the 13th of April, 1865.

A. It was in good order, except that we had to ferry at Williamsport.

Q, How many construction trains were running 1

A. Two between Williamsport and Sunbury.

Q. They did not run, as I understand it, at regular hours 1

A. No, sir ; they had the right of the road to work from morning till evening,

keeping out of the way of the regular trains.

Q. Do you know whether they had orders to take passengers ?

A. They had orders to carry passengers through to any point they run to.

Q. They obeyed the orders, of course ?

A. Yes, sir.

Q. Can you tell the jury, if the construction train left Williamsport ferry at

half-past twelve o'clock, at what time it would reach Sunbury if it went directly

through ?

(Question objected to by Mr. Bradley. It had not yet been in evidence that

any train run that day. The court said the time might be proved first.)

A. The running time for a passenger train was an hour and forty minutes.

The gravel train, with an ordinary load, would run it in a little over two hours.

Mr. Bradley. From Williamsport to Sunbury ?

A. Yes ; that is, to the other side of the bridge.

Q. Do you mean the regular time was an hour and forty minutes ?

A. Yes ; an hour and forty or fifty minutes.

Q. That was the time on the 13th of April, 1865 ?

A. Yes, on the 13th. Before the 10th it was longer.

By Mr. Pierrepont :

Q. Why was it longer before the 10th ?

A. The road was being washed ; the bridge was down at Montgomery, so that

we had to transfer there.

Q. Now tell the jury what trains left Sunbury on the afternoon of the 13th.

Was there a train which left at 4.25 in the afternoon from Sunbury towards

Harrisburg ?

A. There was a train leaving Sunbury that was not on our road, and I could

not tell you the time.

Q. Who gave the orders in respect to carrying passengers on the construction

trains ?

A. J gave the orders, or they were given by me to the clerks and they ordered it.

Q. Would passengers frequently come through in that way 1

A. The conductors remitted money every day, or return tickets.

By Mr. Bradley :

Q. Through passengers 1

A. We did not require them to say whether the passengers were from or to

;

they just turned over the money in bulk, so much that day.

Q. You mean to say there was no construction train left Williamsport on the

afternoon of the 13th of April at half-past one o'clock ?

A. I cannot say whether there was or not.

Q. Did they, or not, start out in the morning to supply the work of the road,

going from point to point as they were required ?

A. Yes, sir ; the bridge of Williamsport was being repaired, and the gravel
train was run to and from the bridge.
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Q, I understand you to say the train runs from Williamsport out to e bridge

and back again 1

A. No ; from the bridge east.

Q. How far does it run ?

A. It runs from Watsontown. There was another run from AVatsontown.

Q. Was there any train meeting these gravel trains at Watsontown ?

A. No, sir ; each had its orders to work on its own end of the road.

Q. The train went from Watsontown to the bridge, as I understand it, and

back again, as occasion required it 1

A. Yes, sir.

Q. There was no time for starting, arrival, or anything else ; they were merely

required to keep out of the way of the passenger trains ?

A. Yes, sir ; the train east at that time was hauling wood from Watsontown
to Suubury.

Q. Was that on the 13th of April ?

A. Yes.

Q. What was it on the 14th ?

A. I do not remember; I could tell by looking at the book.

Q. What on the 12th?

A. I do not remember ; I could tell by looking at the book.

Q. How can you remember for the 13th 1

A. I looked at the book.

Q. At what time did the train start from Watsontown ?

A. I do not know that.

Q. What time did it leave Sunbury ?

A. It would start out in the morning from Sunbury and return at night.

Q. How long did it take to run to Watsontown ?

A. A little over an hour.

Q. How long did it take to load up the wood ?

A. That would depend upon how many cars they had.

Q. And you have nothing to say as to what time it returned at night ?

A. Nothing at all.

By Mr. Pierrepont :

Q. These trains, I understand you, left every morning at that time ?

A. Yes ; every morning.

By Mr. Bradley:

Q. At what time did they get back ?

A. I do not know.

Q. At what time did they start to return ?

A. I do not know.
Q. How long did it take them to run back ?

A. I do not know.

Q. Can you tell whether they got back before night 1

A. Yes, sir ; before night.

Q. You do not know at what time before night 1

' A. No, sir.

George W. Hambright sworn and examined.

By Mr, Pierrepont:

Q. What was your business in the month of April, 1865 ?

A. Iwas passenger conductor on the Northern Central railroad, between

Sunbury and Baltimore.
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Q. Take these books now shown you and state what they are.

A. They are records kept by freight conductors of trains run.

Q. Are they originals ?

A. Yes.

By Mr. Bradley:

Q. Do you know they are originals 1

A. They are the only kind of books used.

Mr. Bradley. I object ; that will not do.

The Court said he thought the witness seemed to know nothing about them.

Mr. PiERRPONT said he would at least endeavor to satisfy himself if he was
allowed to go on.

Mr. Bradley objected, the witness having said he knew nothing about it.

The Court said he had not proceeded far enough to know whether the wit-

ness did or not.

Mr. Pierrepont said he had brought witness on the stand, and he proposed

to examine him. (To witness:) Now, will you tell whether at that time the

train left Sunbury on the 1 3th—the afternoon train 1

(Question objected to by Mr. Bradley.)

Q. What time did the train leave Sunbury for Baltimore on the afternoon of

the 13th ?

A. At 4.30.

Q. At what time did it arrive in Baltimore 1

A. I think about 3.50.

Cross-examined by Mr. Bradley :

Q. State, if you please, what train you refer to.

A. The freight train.

Q. You say the train left at 4.30. At what time did any train get in at Sun-
bury from Williamsport on the afternoon of the 13th'?

A. I could not tell.

Q. How do you know the freight train left at 4.30 ?

A. By this record.

Q. The record will not do
;
you run the passenger train, did you not ?

A. Yes, sir.

Q. Then you have no personal knowledge of the fact you state, except with

regard to the freight train 1

A. No, sir.

Mr. Bradley asked that this evidence might be stricken out.

The Court said it must be unless witness spoke from personal knowledge.
Mr. Bradley objected to witness refreshing his memory by the books he

had in his possession, and asked the witness whether he had any control over

the records.

The witness replied in the negative.

By Mr. Pierrepont :

Q. Will you tell us how the records are made 1

A. Our conductors—freight, passenger, and otherwise—keep a monthly
record of the trains they run—the time they leave, and the time they arrive.

By Mr. Bradley :

Q What knowledge have you of that fact ?

A. My own personal knowledge.
Q. Each conductor keeps his own record 1

A. Yes, sir.

Q. Do you mean that each one conductor has shown you his record ?

A. No, sir.
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By Mr. Pierrepont :

Q. Will you tell us in what way the records of trains at that time were

made up 1

A. By the train conductors themselves.

Q. In what way? Explain it.

A. He has a book similar to these books, and in it heenters thenumberofcars and

his engine, the names of the engineer, fireman, brakeman, his flagman, and states

the time of leaving, and also enters on his book, as a record, the time of leaving

each telegraph point. Such a record is also kept at the terminus of each division

of the road.

Q. Then there are two such records kept, each of which is a check upon the

other ?

A. Yes, sir.

Q. Where are they kept?

A. At the general superintendent's office at Harrisburg ; they are forwarded

there ever}' month.

Q. Where did you get these books ?

A. From the general superintendent's office.

Q. When did you get them 1

A A week ago.

i Q. When you spoke of the time of leaving Sunbury at 4 30, and reaching

Baltimore at 3.50, from what do you derive your knowledge ?

(Question objected to by Mr. Bradley, witness having stated that he had no

personal knowledge, and no knowledge, except from hearsay, of these records.)

Mr. PiKRREPONT insisted that records were evidence, if he chose to use them
for that purpose.

The Court said that evidence must be adduced showing the genuineness of

the records before the witness could testify from them.

By Mr. Pierrepont :

Q. What knowledge have you about that ?

A. I have this knowledge : that it is the only record that has ever been kept

on this road since the general superintendent, now in charge, has been there ; the

only kind of records kept there for freight or passenger trains.

Q. Who gave these records to you ?

A. I got them from the general superintendent's office at Harrisburg.

Q. From him, or from his office ?

A. From his office.

By Mr. Bradley :

Q. Did he give them to you?
A. No, sir.

By Mr. Pierrepont :

Q. Do you know at what time the train left Sunbury, of your own knowledge ?

A. No, sir.

: Q. Then your knowledge is derived from the records filed in the office ?

(Mr. Pierrepont offered these records filed in the office, as evidence of the run-

ning-time on that day.)

The Court said he must first ascertain whether the witness knew them to be

original records.

' Q. Look at them and tell what you know about them ?

A. In regard to the handwriting, I do not know anything about them. The
records are the original records in the office.

Mr. Bradley. If the witness does not know the handwriting, how can he
inow they are the records ?
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By Mr. Merrick :

Q. So far as it appears on that book, might it not be a copy as well as the

original ?

A. It might ; but I think it is the original.

Mr. Bradley insisted on the testimony of this witness, relating to the time

of running the trains referred to, being stricken out.

The Court so directed.

Daniel R. P. Bigley sworn and examined.

By Mr. Pierrepont :

Q. What was your business in April, 1865 1

A. I was a detective officer.

Q. Were you one of those employed by the government to go in pursuit of

Surratt ?

A. Yes.

Q. Was Weichman arrested by you ?

(Question objected to by Mr. Bradley as not rebutting.)

Q, Was Weichman arrested by any one of your squad, Clarvoe, McDevitt,

&c.?
A. Not that I know of.

Q. Were they with you 1

A. They were.

Q. On duty ?

A. Yes, sir.

Q. Was Weichman likewise one of these special officers detailed by the gov-

vernment for that purpose ?

A. He went with us.

(This examination objected toby Mr. Bradley, as not rebutting in its nature.)

Mr. Pierrepont replied that it was rebutting proof.

Mr. Bradley said that defence did not show that Bigley knew anything

about the arrest.

The Court said, then it was not rebutting testimony.

Q. When were you employed to go with Clarvoe and McDevitt ?

A. We went the day following the assassination.

Q. Did they an-est Weichman after that ?

(Question objected to by Mr. Bradley. Weichman was arrested before that.)

Mr. Merrick remarked that the question of Weichman's arrest was gone

into by them, although immaterial in itself, without objection by the other side.

It was not a matter that could be gone into as rebuttal in this way.
The Court said, the evidence having been put in on the part of the de-

fence, they could not now take advantage of it ; still the proof must be con-

fined to the time and place mentioned by the witnesses, Clarvoe and McDevitt.

Q. Did you hear the evidence of Clarvoe and McDevitt about the arrest of

Weichman ?

A. I heard that of Clarvoe ; I did not that of McDevitt.

Q. Will you state whether the time and place given by them was correct ?

(Question objected to Mr. Merrick. The testimony of Clarvoe, on which the

witness was being questioned, must be pointed out.)

Mr. Pierrepont. Very well. While the assistant district attorney is find-

ing it, we will go on with another subject.

Q. Did you go with Hollahan to St. Albans ?

A. I went with Hollahan, Weichman, and McDevitt.
Q. At what time did you get to St. Albans ?

A. We got there on the 20th.

Q. Did Hollahan tell you anything about this handkerchief ?

A. Not at that time.
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Q. Tell what he did tell you wheu he first spoke on the subject of that

;handkerchief ?

(The question objected to by Mr. Merrick, unless the evidence intended to

contradict was pointed out. Mr. Pierrepont read from the evidence of the wit-

ness Holahan as follows : "Q. Did you tell Bigley you lost that handkerchief at

St. Albans ? A. No, sir.")

Q. Now, I ask you whether he did tell you he lost that handkerchief at St.

Albans ?

A. He did.

Q. When did he tell you he lost it at St. Albans ?

A. I think it was on the 25th or 26th of April, in the American cousul's

office at Montreal.

Q. Was that in reply to any information that came in ?

A. It was.

Q. What was it ?

A. We were informed that there was a handkerchief found

Mr. Bradley said it was no matter what it was in reply to. He objected

to the evidence.

Q. State whether you went on with him to the station at Burlington. •

A. I did.

, Q. Where did you go then ?

(Mr. Bradley again insisted that the evidence it was intended should

be contradicted should be pointed out. Mr. Pierrepont read from the testimony

of Holahan, as follows : " Yes, sir ; I was waked up by the watchman of

the hotel. We then went to the depot ; the train was late ; I laid down on a

settee there until the train started."

Q. Did you go with him there ?

A. Yes, sir.

Q. Did he lie down there on the settee ?

A. I did not see him.

Q. Did he lie down on a settee in your presence 1

A. No.

Q. You would have seen him if he had lain down 1

A. I think I would.

Q. Were you with him all the time until the train started 1

' A. I was with him, McDevitt, and Weichmann.
' Q. Did you have to wait long for the train 1

A. No, sir.

Q. Did you go direct into the train ?

' A. We did.

Q. Then there was not any sleeping or lying down 1

A. I think there was not.

I

Cross-examined by Mr. Bradley :

I Q. You say he did not lie down 1

i A. No, sii'.

Q. Did you know he had a handkerchief with him of John Surratt's at that

time?

A. No, sir ; I did not.

Q. You did not know anything about it ?

A. No, sir. My first intimation of that handkerchief was as I have stated.

Q. Do you know whether he had a greatcoat on or not 1

A. I think he had.

Q. Do you know what he did with that greatcoat at the depot 1

A. I do not.

Q. Did you take any particular notice of him at the depot ?
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A. I did not.

Q. Are you quite sure you did not have to wait for some time at the depot

before the cars started ?

A. My impression is we did five or ten minutes.

Q. You have no recollection of being longer than that ?

A. No, sir.

Q. Who went from the hotel to the depot with you ?

A. I think Holahan went with me and Weichmann with McDevitt.

Q. You cannot tell whether he had his greatcoat on or not ?

A. I do not recollect whether he had his greatcoat on or not.

Q. Do you recollect whether he carried it on his arm ?

A. I think he must have had it on his arm, or under his arm. I think I car-

ried mine that way.

Q. At what time did you start for the Burlington depot 1

A. It was early in the morning ; I don't recollect the exact time ; between

five and six o'clock, I judge.

Q. Not earlier than that ?

A. It may have been earlier.

Q.-* At what time were you called 1

A. I don't recollect. I did not notice the time ; we were called very early

to take the early train from Burlington to St. Albans.

Q. Who was present when he spoke of the loss of the handkerchief ?

A. The loss of the handkerchief was mentioned, either by the American con-

sul, Potter, or his secretary, I do not recollect which ; they were both in the

room ; I am not certain. Clarvoe, Kelley, Weichmann, myself, and Holahan

were in that office ; it was right opposite the Ottawa Hotel.

Q. What 'was said about the handkerchief?

A. Either the secretary or the American consul stated there had been a

handkerchief found at St. Albans. I asked by whom. The reply was, by

one of Baker's detectives. I immediately said, this is a very fine thing—one

of Baker's detectives piping on us. Holahan said that he had lost it at St.

Albans.

Q. Did not Holahan state, in reply to a remark of the seretary, that Baker's

detective had picked up the handkerchief at Burlington ?

A. The information was that it was found at St. Albans.

Q. That is your recollection ?

A. Yes, sir.

Q. You are not aware that the handkerchief was found at Burlington by a

man by the name of Blinn and given to one of Baker's detectives of the name
of Gurnett 1

A. Not until this trial.

Q. You thought the handkerchief had been found at St. Albans ?

A. That was the opinion I had about it.

Q. You are sure you understood him to say he lost it at St. Albans 1

A. He did say it. That was our report to the major of police at New York.

Q. That was what you understood him at the time ?

A. Yes ; I understood. Holahan to say that he lost this handkerchief at St.

Albans.

Q. Did, or did not, the consul say that the handkerchief had been picked

up at St. Albans, and then didn't Holahan say, " I lost the handkerchief" ?

A. Holahan said he lost the handkerchief at St. Albans, and the secretary

also said the handkerchief was found at St. Albans by one of Baker's detectives.

By Mr. Meriuck :

Q. When was this conversation 1

A. It was, I judge, the 25th or 26th of April.

Q. Was the report made from Montreal by you of the losB of the handkerchief?
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I
A. No, sir; not that I am aware of.

{ Q. Do you know where Gurnett lives ?

A. I do not know him.

By Mr. Bradley :

t
Q. You did not know then of a man at Burlington giving a handkerchief

marked with Surratt's name to Gurnett, one of Baker's detectives, on f.he 25th

)r 26th of April 1

A. I did not. My opinion was as I have stated. I did not know who the

aarty was that found it, or anything else in respect to it.

Q. I understand that what the secretary said was that it had been picked up
it St. Albans, as you understood him ; and that you understood Hollahan to

day that he had lost it at St. Albans. Did he say when or how he had lost it 1

A. He did not to me ; he said he had lost it at St. Albans.

Q. Did he say he had lost it at the depot at St. Albans ?

A. No, sir ; I do not recollect his saying at the depot.

Q. Did he get out at the depot at St. Albans ?

A. 1 believe he did.

Q. You did not understand whether the handkerchief was picked up at the

Hepot at St. Albans, or where it was picked up 1

A. No, sir.

I Q. Did you understand the consul that the handkerchief was picked up at

;he depot 1

A. It might have been stated so ; I don't recollect.

Q. Refresh your memory, and see if he did not say so to you.

A. I think, upon reflection, he did say it was lost at the depot at St. Albans.

[ know we got out there.

Q. Now, then, what enables you to state with so much confidence that Hol-

ahan did not lie down at the depot in Burlington 1

I A. Because when we were waked up to go to the train and went to the depot

>ve did not remain there long after we got there. We may have remained probably

3ve minutes or ten minutes, 1 do not think longer than that, before the train started.

Q. Do you recollect whether you kept your eye on Holahan, or did he move
ibout 1

A. No, sir ; I did not keep my eye on any one.

Q. Could he not have lain down and put his great coat under his head with-

)ut your having known it 1

,
A. I do not recollect anything of the kind.

• Q. Could he not have done it without your knowing it?

i A. My impression about it at this time is that we did not even go into the

lepot. The train stood on a side track, and we went out there and waited.

Chat is my recollection.

Q. At what time did you reach St. Albans ?

A On the 20th.

Q. At what time of the day ?

A. I do not recollect. It was in the morning, I think.

; Q. Did you stop on the road between Burlington and St. Albans ?

' A. Not for any time ; not to remain. We may have stopped at the stations.

Q. Did you get out of the cars at those places you stopped at ?

A. We may have done so. I do not recollect whether we did or not. Some
•f the party may.

I Q. Do you recollect Holahan's going out to buy anything at Burlington ?

A. Yes.

, Q. Did he buy a shirt?

A. I think he bought a shirt, and perhaps a neck-tie. I was with him.

Q. At what time did you get to Burlington ?
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A. We got to Burlington, I judge, about seven or eight o'clock, on the 19th.

Q. Where did you put up ?

A. I think it was a place called the American House, if I am not mistaken.

Q. You entered false names there ?

A. We did.

Q. At what time did you go to bed ?

A. Between ten aud eleven o'clock, I judge.

Q. Did you occupy the same room, all of you ?

A. There were some with me. I do not recollect whether we had one room

or two.

Q. How many were in the room with you 1

A. There may have been one.

Q. Do you know who that was 1

A. No, sir. We may have all occupied one room. I do not recollect.

Q. Who entered the names ?

A, I think I entered the names, if I am not mistaken.

Q. What is your recollection about it ?

A. I know I wrote my own alias. I do not know whether I entered those

of the others or not, I know I entered my own.

Q. Did you get supper after you got there ?

A. I think we did. My impression is we got supper there.

Q. Do you remember whether it was dark when you were called in the

morning ?

A. It was early dawn. I do not recollect whether it was daylight.

Q. Whether it was daylight or not, do you remember whether it was dark ?

A. I do not.

Q. How far was it from the depot to the hotel where you stopped ?

A. I do not recollect the distance. It was not a very great distance.

Q. More than one block, or two or three blocks ?

A. I should judge about two blocks.

Q. Were the lamps lighted ?

A. I do not recollect.

Q. Can you recollect whether it was quite dark or not ?

A. I know it was very early in the morning. It may have been probably
four o'clock. I do not recollect.

Q. You have no recollection whether it was dark or not ?

A. No, sir.

Q. How did you reach Burlington, by steamboat or rail ?

A. By rail.

Q. No sleeping car ?

A. No, sir; we had no sleeping car going.

Q. You are quite sure about that 1

A. I think so, sir.

Q. You did not take a sleeping car after you left Burlington 1

A. No, sir.

Q. Where did you breakfast that day?
A. I think we got something to eat at St. Albana.
Q. Did you breakfast there ?

A. We ate at the depot there ?

Q. So far as you recollect, do you remember when you got to Montreal ?

A. It was about half past two o'clock, or it may have been later. I do not
recollect the exact time.

Q. Might it not have been earlier ?

A. It might have been twelve or half past twelve.
Q. Was it not earlier than that ?



TRIAL OF JOHN H. SURRATT. 935

i A. No, I do not think it was. I know that after we arrived at Montreal we
'ot dinner at the Ottawa Hotel.

Q. Now, cannot you fix with greater certainty the date on which the loss of

his handkerchief was first mentioned to you ?

A. The first intimation I had of the handkerchief was after the arrival of the

letectives, Clarvoe and Kelly. I think it was on the 26th day of April.

A. C. Richards, superintendent of Metropolitan Police, sworn and examined.

By Mr. Pierrepont :

Q. Do you know Mr. Hollahan I

A. I do.

Q. Did you have any conversation with him about this handkerchief?

A. I had a conversation with Hollahan, Weichmann, Bigley, and Clarvoe,

s'hen we returned from Montreal to New York.

Q. Did Holahan make any official report to you as an officer, on his return

irom Montreal?

(Question objected to by Mr. Bradley as not rebutting. Objection sustained.)

The Court stated that after to-day he would continue the sessions until four

'clock.

A recess was then taken until to-morrow at ten o'clock a. m.

,

Tuesday, July 23, 1867.

The Court was opened at ten o'clock.

Mr. Pierrepont said, at this stage of the case, that he wanted to offer in

vidence the paper spoken of the other day by General Eckert. The paper

vas not in Booth's handwriting, but from the inquiries that had been made about

t, he thought it proper that it should be offered in evidence.

(The letter referred to is the one purporting to have been written by Booth
Dr. Stewart, enclosing an amount of money. The offer was accepted, the

iefence desiring to show that two letters had been offered as originals, they

»eing in different handwriting, both purporting to have been writen on leaves

orn from Booth's diary.)

The Court ordered attachments to issue for the apprehension of E. W. Cas-

ell and T. J. Osborne, conductors on the Northern Central railroad, who had
efused to obey the summons of the court.

Ezra B. "Westfall sworn and examined.

By Mr. Pierrepont :

Q. What was your business in April, 1865 ?

A. Trainmaster on the Philadelphia and Ei'ie railroad.

Q. Where were you stationed 1

A. At Williamsport, and about there.

Q. Do you remember anything that occurred on the 13th day of April, the

ay prior to the day on which the President was assassinated ?

A. I do.

: Q. Where were you 1

A. I was at Williamsport.

Q. What were you doing at Williamsport 1

A. I was there as my business called me there at other times. I was assist-

ing in transferring passengers over the ferry.

Q. At Williamsport, how far from the ferry is the depot where the trains

oming from Elmira stop ?

A. About three-quarters of a mile.

Q. Were you at the depot that morning?
A. I was there when the trains arrived from Elmira that day.

Q. Tell the jury what trains did arrive from Elmira.



936 TRIAL OF JOHN H. SUERATT.

A. There were two trains that arrived between twelve and two.

Q. Were you there when the eight o'clock train leaving Elmira arrived ?

A Yes, sir.

Q. What time did it arrive ?

A. Between the hours 1 have named. I could not tell the exact minute.

Q. One of them was the eight o'clock train from Elmira ?

A. Yes, sir.

Q. Were you there when the special train arrived at 12.30 ?

A. Yes, sir.

Q. Will you state what occurred after the arrival of that train ?

A. A man came to me who was very anxious to get through. He asked

some questions with regard to the train. He inquired what would be the

probable chances of getting over the line. I took him to be either a rebel spy

or a government detective. I cut him off very short ; did not give him much

satisfaction, because I thought it was none of his business as to how we run our

trains at that time.

Q. Do you know which way he went?

A. I could not say as to which way he went.

Q. Did you know the ferryman ?

A. Yes, sir.

Q. Did you see the ferryman afterwards 1

A. Yes, sir ; I saw him that evening.

Q. Did you have any conversation with the ferryman that evening 1

(Objected to by Mr. Bradley. Withdrawn.)

Q. When did you next see the ferryman, after you had the conversation with

the man that you saw after the arrival of the special ti'ain ]

(Objected to by Mr. Bradley. Objection overruled. Exception reserved.)

A. That evening about half past six o'clock.

Q. About what time was it that this man had the conversation with you in

relation to making these inquiries about your trains 1

A. I should judge between twelve and two. I could not fiix the time pre-

cisely.

Q. Have you seen anybody since that looks like him ?

A. I cannot say that I have seen any person that I could swear to positively.

Mr. PiERREPONT. I did not ask you as to whether you had seen any person

whom you could swear to positively as being the one. I ask you if you have

since seen anybody that looks like him.

The Court. Ask him if he has seen anybody since that he believes to be the

man.

Q. Have you seen anybody since that you believe to be the man ?

A. Yes, sir, I have.

Q. Do you see him now ?

A. Yes, sir.

Q. Do you know the prisoner ?

A. The prisoner is the man ; that is my impression.

Q. Will you tell us when you left Williamsport that day ?

Witness. Going in which direction ?

Mr. PlBRREPO^T. In any direction.

Q. After this conversation, did you stay in Williamsport 1

A. Yes, sir ; I remained in Williamsport, after transferring the passengers

north, until about nine o'clock.

Q. Did this man that you saw ever come back again to you ?

A. Not as I remember.

Q. You did not see him ]

A. I did not see him after this conversation of which I have spoken.

Q. Do you know of any construction trains on the 13th going to Sunbury ?
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A. Yes, sir ; there were three trains working between Williarasport bridge

and Sunbury on that day—one switching and two construction trains,

j
Q. Where were they running?

I A. One of them was running between Montoursville and Watsontowu, and the

other between Watsonville and Sunbury; the switching train was running be-

tween Williamsport bridge and Montoursville.

Q. And these places that you have mentioned form the whole connection

between the ferry and Sunbury ?

A. Yes, sir.

Q. Do you know whether they were ordered to take pa.^seugers?

A. Yes, sir ; they were at that time, because the road had been obstructed.

We gave the men orders to carry persons going from one point to another.

I Q. Will you tell about the speed at which these construction trains were run-

ning ?

j
A. They were running at a very rapid speed at that time.

Q. Tell the jury why that was.

A. Because, as a general thing, when we wanted anything we would go in a

^ood bit of a hurry for it, and in getting tilings for the bridge it was very neces-

sary to lose as little time as possible.

Q. How were they running then compared with the passenger train in speed?
A. I should judge they would make about the same time.

, Q. Will you state whether the runners of those trains had any authority to

ake extra fare for extra speed ?

;
A. They did not have.

i
Q. What do you know about it ?

(This question was answered by the witness, but it appearing on further ex-

imination that he based his answer on what others had said and not from actual

tnowledge, it was ordered to be stricken from the record.)

Cross-examined by Mr. Bradley :

Q. Was there any connection in those supply or construction trains run-

ling regularly between Williamsport and Sunbury ?

A. They could connect.

Mr. Bradley. I did not ask you if they could or not; I ask you what was
^one on that day and other days as a rule. Was there any connection between
hem?
A. They did different things just as the work would require them to do.

Q. What did they do on the 13th of April ?

A. I do not know as I can remember particularly what they did on that day.

Q. Do you know what trains Avent out on that day from Williamsport to

iunbury ? I mean the 13th of April,

A. Xo train started from Williamsport on that day.

Q. Xo construction train ?

A. Xo, sir ; not from Williamsport. There were three regular trains. The
rst train left at six o'clock, the second at half-past eight, and the third at half-

ast nine.

Q. What irregular trains can you recollect of there being on the 13th of
vpril ?

!
A. There were none except the gravel and the switch engine trains working.

Q. What time did they leave the bridge ?

A. The gravel train did not leave the bridge.

Q. Where did it leave ?

' A. Montoursville, three miles beyond the bridge.

Q. What train left the bridge ?

A. The switch engine running through.

. Q. What time did it leave ?

60
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A. An extra passenger engine plying backwards and forwards.

Q. What time did the switch engine leave 1

A. I could not fix the time exactly, but in the morning.

Q. Leave more than once a day ?

A. Yes, sir.

Q. How often ?

A. I could not fix that to a certainty. They run backwards and forwards.

Q. How far?

A. To Montoursville.

Q. From the bridge ?

A. Yes, sir.

Q. They were on the 13th, you say, running backwards and forwards at in-

tervals all day ?

A. Yes, sir.

Q. What train left Montoursville for Watsontown ?

A. The gravel trains.

Q. What other trains ?

A. None except the freight.

Q. At M^hat rate of speed did the gravel train run ?

A. They are allowed to run at the rate of twenty miles an hour.

Q. I ask you what they did on the 13th of April?

A. I could not say as to the time they made.

Q. Do you know in point of fact that any gi-avel train did run through from

Montoursville to Watsontown and back again that day 1

A. I knoAV that they were working between those points on that day. I

know they went from Montoursville to Watsontown and back ; could not say

positively about that.

Q. Have you any memorandum or any means by which you can ascertain?

A. No, sir.

Q. Can you state that there was any supply train, or construction train, or

gravel train from Montoursville to Watsontown that day 1

A. Yes, sir.

Q. Are you sure of it ?

A. Yes, sir ; there were trains working between those points on that day.

Q. Are you sure they went to Watsontown ]

A. Yes, sir.

Q. Did they go directly through, or part of the way and back again ?

A. Tliat is something I could not answer.

Q. How do you know they went to Watsontown 1

A. That is where they were working that day—between those points.

Q. Where did they stay over night ?

A. At Montoursville.

Q. And they went down to Wat^ntown ?

A. Yes, sir.

Q. At what time did they return to Montoursville ?

A. Between five and six o'clock in the evening.

Q. How far is it from Montoursville to Watsontown 1

A. About twenty miles.

Q. What time did they leave Montoursville for Watsontown ?

A. They started from Montoursville to work. I could not say what time.

Q. Did any construction train leave Montoursville after two o'clock on the ISth

of April ?

A 1 could not say that it did.

Q. To the best of your knowledge and recollection, did any train leave Mon-
toursville after two o'clock on the 13th of April, to go to Watsontown?

A. 1 could not answer, because I was not with the train all the time.

Q. How do you know it went to Watsontown ?
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I

A. From the fact that they had work to do between these points.

' Q. Is that any reason why they should go clear to Watsontowu?
A. Yes, sir.

; Q. Is that your only reason for thinking they did go all the way ?

I A. Yes, sir.

Q. Then you have no knowledge of the fact that they went to "Watsontown 1

; A. No actual knowledge, from the fact that they did not keep any record.

Q. Why should they go to Watsontown if they did not have any call for

v^ork that distance 1

A. They had to go for water.

Q. Was there no water between Montoursville and Watsontown 1

A. Not at that time. There has since been erected a station about four miles

i^est of Watsontown.

Q. When was that station erected ?

A. I cannot give the exact date.

Q. The month, or the year ?

A. I could not give that exactly. I do not think it was in operation at that

irae. There was a tank there, but no water.

Q. Wasn't there a tank there as far back as 1865 ?

A. I say there was a tank there, but no water.

Q. Was not the water put in while they were repairing that part of the road 1

I A. I cannot say as to that.

Q. Was not the water put in while they were repairing the road between
luubury and Williamsport 1

A. I cannot answer positively.

Q. Can you recollect how long afterwards it was put in ?

A. I could not give the date.

Q. You say it was that summer—two years ago this summer?
A. I could not say, because it was something with which I was not much-

nnnected.

Q. Can you say it was not more than two years ago this summer ?

A. I could not fix the date at all.

Q. Go back to the I'unning of those trains. You say the construction traini

ift Montoursville in the morning, but at what time you do not know?
A. It left there between six and seven o'clock.

Q. Did you ever, in your experience, know it to leave Montoursville after two-

clock, or go back before four or iive o'clock in the evening 1

A. I do not know fiom the fact of being there.

Q. At any time did yuu ever know that train to leave Montoursville in the-

'temoon ?

A. Not that particular train. I have known trains to leave there almost at

ly hour.

Mr. BradleV. I am speaking now of the switch or construction train. I will

i>k you again : Can you fix any time, within your memory, when the construc-

pn train left Montoursville in the afternoon, at that time, or any time ?

A. Yes, sir, I can.

^
Q. Now we will go back and fix the time. When was it, in your recollection ?

;
A. It is an every day occurrence now for the gravel train to do that.

Mr. Bradley. I am not speaking about now ; but about the time of repair-

.g that road while these construction trains were running.

I

A. I could not fix any day.

, Q. Can you recollect the time while those repairs were being made when the-

,uu run out and came back to Montoursville, and went out in the afternoon 1

jA. I cannot fix the date.

Q. Can you tell how far that train had to run before it discharged its first

ad on the 13th of April.
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A. I cannot.

Q. If it went to Watsontown would it return in time to load up and go out

again before 2 o'clock ?

A. Yes, sir.

Q. See if you can recollect an instance wliile making these repairs, in which

the construction train run out of Montoursville to Watsonville and back agaia

before 2 o'clock ; and then again in the afternoon 1

A. I cannot remember as I was not with the ti-ain all the time.

Q, Where did you first see the prisoner at the bar after you came here ?

A. Sitting about where he is now.

Q. Who pointed him out to you ?

A. I do not remember.

Q. Who summoned you here ]

A. Mr. Montgomery, I believe.

Q. Is he the same Montgomery who was examined on the conspiracy trials 1

A. I do not know ; I never saw him until he came up there.

Q. When did he summon you 1

A. I think Ihursday night week,

Q. Did he tell you what he wanted 1

A. Not particularly. I

Q. Did he call your attention to the running of those trains ?

A. He asked me what I was doing about that time. •

Q. Is that all ?

A, Whether I could not remember some instances.

Q. Instances of what ?

A. That happened.

Q. Any particular instances ?

A. I do not know as he called anything particular to my attention ; any more

lihan in regard to what happened about that time.

Q. Did he ask what happened on the 13th of April 1

A. I think he did.

Q. Did he tell you anything about a man passing there on the 13th of April ?

A. I think he did.

Q. Did he tell you what sort of a man he was ?

A. Yes, sir.

Q. Did he tell you about what time he was supposed to have got to Williams-

jjort 1

A. He may have done so in the course of the conversation.

Q. Did he tell you what train he was supposed to have arrived at Williams-'

]port in 1

A. Yes, sir.

Q. Did he describe to you what sort of a man he was ?

A. I do not know as he gave me a description.

Q. Did he say anything about his clothing ?

A. Yes, sir, I think he did say something about his dress.

'Q. Did he say anything about his getting across the ferry 1

A, Not when he came there first.

Q. Did he when he came there the second time?
A. I cannot say positively as to that. He might have mentioned something

about his crossing the ferry in the course of the conversation.

Q. Did he have a photograph of the man 1

A. No, sir, not that I ever saw.

Q. Have you yourself been engaged in serving summons for witnesses in this

case ?

A. I have served two.

Q. Who got you to serve them ?
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, A. That gentleman there, (General Foster.)

1 Q. You have been away since you came here 1

I A. Yes, sir ; my family was sick and by that means I got the opportunity of

joing home to remain over Sunday.
' Q. Your family was sick, and you went oflP to serve summons ?

! A. He gave me the summons, thinking I might get home in that way.
> Q. Were they of persons in your immediate neighborhood ?

A. No, sir . I served one in Baltimore, and one at Snyder's station, on the
Sforthern Central railroad.

Q. Was that on your way home ?

A. Yes, sir.

Q, Those were all you summoned ?

A. Yes, sir.

Q. Did you tell those witnesses what case they were wanted on ?

' A. Yes, sir.

Q. Did you tell them Avhat they were expected to prove ?

A. I merely told them they were wanted in connection with the movements
f the trains. I did not explain to them because, I had not the time.

Q. You said nothing about any man ?

A. No, sir.

Q. What had Colonel Foster to do with getting you off 1

A. I do not know. I had been very anxious all last week to get off.

Q. Had you at all thought, after that 13th of April, that that man was in a
urry to get across the river, until Mr. Montgomery came for you ?

A. I had a conversation with the gentleman afterwards.
' Q. How long ?

A. That is, the same evening or the next morning—I could not say exactly.
' Q. Hadn't it all passed out of your mind ?

A. Yes, sir ; I venture to say it had.

Q. When you were here the first time, or the second time, were any notes

lade of what you would testify to.

A. I could not say as to that. I thought Mr. Wilson might have done so,

at I could not say.

Q. Anybody else ?

A. Not that I know of.

Q. Colonel Foster didn't do it ?

A. No, sir.

Lewis J. A. McMillan recalled and examined.

By Mr. Pierrepont :

Q. State whether you had any quarrel with Mr. Boucher.
A. I had.

Q. Will you state what it was, when it was, and where it was ?

A. In the summer of 1864 we had in Canada a general election. Mr. Bou-
uer advocated the cause of one of the candidates in Canada, and I the other.

?uring the election I met Mr. Boucher twice. Mr, Boucher was attend-

;g to two different churches—one in West Shefford and the other in North
hefford. On the occasion of meeting him at West Shefford, I being in his

ouse, run out by the back door and went in front of the church and dispersed
L' told the people there to go away.
Mr. Bradley hoped the witness would at once come to the matter of the

uarrel.

Witness. Well, I m^II say, that from that day I did not see Mr. Boucher for

30ut six or eight weeks. He was owing me some money, and it had been due
r a year or more. I wrote to Mr. Boucher and enclosed my bill ; he never an-
gered it. I wrote the second time ; and then he came down to my ofiice, and
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there in the presence of Dr. Ei-skine, who was then my partner, asked me what

I had written such letters to him for. I told him I had written the letters be-

cause he was owing me and I thought it was time he should pay.

(The witness was requested to come at once to the time of the quarrel.)

Witness. Well, on the day referred to, I was passing Father Boucher's

house. His hired man came to the road and hailed me, asking me to come in.

Q. Was anybody with you ?

A. There was another gentleman with me. I got out of my carriage arid

walked into Mr. Boucher's house. He showed me the way into the parlor, and

closed the door. He then says, " You are a very nice man to send me such a

person as you did yesterday," referring to a bailiff that I had sent to him the

day previous. Says I, " Mr. Boucher, I served you as you deserved to be

served." He then said, "You are a scoundrel and a blackguard." I says,

" You are a gentleman," and took my hat to go out. As I was going from the

door he tried to slam it against me. I then turned round and slapped him across

the face. That is the quarrel.

Q. Will you tell us whether anything was said about abortion, or any such

subject in any mode, shape, or form, or manner, by him or you ?

A. I never heard Mr. Boucher in all my life speak the word abortion to me
in any way whatever.

Q. Did you to him ?
d

A. I never did.
;

Q. In order that there may be no mistake, I will ask you if any other word

was used that indicated it, either French, English, German, or Spanish, or any

other 1

A. I understand the French language perfectly, and Mr. Boucher never spoke

to me in the French language, or in any other language, any word pertaining to

it in the slightest degree.

Q. What do you say of the statement he has made here regarding such con-

versation ?
I

A. That it is an utter falsehood.

Cross-examined by Mr. Bradley :

Q. You say you were riding by Father Boucher's when his servant called yoit

in. Who was riding with you ?

A. A gentleman by the name of Edwin Camp,
Q. It was iiot Dr. Erskiue ?

A. It was not.

Q. Were you here when Father Boucher was cross-examined ?

A. Yes, sir.

Q. Did you not suggest to counsel

A. Not that question.

Q. Did you suggest to him to press Mr. Boucher with regard to the question'

as to whether there was not somebody present at the time of that quarrel ?

A. I did not.
i

Q. You were here the other day when Mr. Du Tilly was examined ?
j

A. I was not.
i

Q. I will ask you whether you furnished the counsel with interrogatories

Du Tilly about the money he claimed ?

A. Yes, sir.

Q. What amount did you mention?
A. Ten dollars.

Q. Not $1500?
A. No, dr. I said nothing of $1500.
Q. How much did he owe you 1

A. Ten dollars.
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Q. Had you made a subscription to the church ?

A. I had.

Q. At the time of this trouble betweeu you and Father Boucher had you paid

Up that subscription ?

A. I had not.

,' Q. Did Father Boucher propose to pay the church, and to pay you the differ-

lence ?

• A. He did.

{ Q. Do you recollect whether he paid that money for you ?

' A. He did not. The money was paid, but it was paid to me by the bailiff,

Charles S. Martin. I don't know who paid the bailiff.

Q. Did you give any receipt for it ?

A. The bailiff did.

Q. Did you give any receipt for it?

A. I did not, because he was acting for me.

Q. Do you recollect when it was paid 1

A. I do not, but I believe some time in September—on a Monday in September.

Q. Do you remember the year when it was paid ?

A. In 1864.

Q. The month ?

A. I believe in September or August.

Q. Do me the favor to look at this paper, (handing witness a slip of paper,)

land see whether that is your signature.
' A. Yes, sir ; that is my signature.

Mr. Bradley proceeded to read the paper, but the district attorney objected.

The objection was subsequently withdrawn, and the paper read as follows :

" Waterloo, June 20, 1864.

11 "Received of Rev. Charles Boucher $5, in full of all accounts up to this

(late.

" L. J. A. McMillan."

Witness. That is one of my receipts. It is not for the whole. He was
iwing me SlO.

Q. How much did he pay you 1

A. Mr. Martin received $10. I visited Mr. Boucher himself once, and his

sister twice.

Q. What year 1

A. I believe that the first visit I made to Mr. Boucher was in 1863, and to

lis sister in the spring of 1864. This bill was for the visit I made to Mr. Bou-
:her himself. I called again twice afterwards in the spring of 1864 on his

dster. The other bill in September was for those two calls that I made in the

spring of 1864 to his sister.

Q. Then it was not due a yeai* ?

A. No; of course not. That $10 was not due a year; the previous bill

jvas.

Q. So that now I understand you to say that you visited his sister in the

cpring of 1864, and you issued a writ against him in the fall—September, 1S64 1

A. I did not issue a writ. I put the bill in the hands of a bailiff for coUec-

ion.

Q. In September, 1864 1

A. Yes, sir.

y. Was it paid then ?

A. It was paid after I threatened to sue.

Q. Then it was not due a year 1

A. No, sir.
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Q. You say now, distinctly and positively, that you had another hill against
;

him for SIO for other services rendered after this ?

A. Yes, sir.

Q. Why didn't you render your account against him for the whole amount i

when yon rendered it in June 1 !

A. Because at that time Mr. Boucher paid me that amount, and we were on
'

very good terms together.

Q. Why didn't you render that hill at that time ?

A. I did not ask him for the money. He just paid me that amount, saying

he would give me that for the present.

Q. Why did you give him a receipt in full for all accounts ?

A. I believe that those visits to his sister were made after the giving of thia

receipt.

Q. Then they could not have been in the spring of 1864 ?

A. Spring is until June or July.

Q. Then if these services Avere rendered in the spring of 1864 and the spring

ends the 1st of June, and the money was not paid till the 20th of June, 1864,

the visits could not have been made after that time ?

A. I believe that spring lasts until the 21st of June.
j

Q. Then you think that the visits paid to the sister were after the 21st of'

June, 1864?
i

A, They may have been. i

Q. At first you were under the impression that they were made a year before 1
1

A. No, sir; I was not under the impression that I had attended his sister aj

year previous to that. I spoke about himself—the visit that I had made to him

personally.

Q. Didn't you state to the court and jury that that money had been due more

than a year, and that you had written to him about it, and had had a meeting

in your office ?

A. It was either in August or September.

Q. Didn't you say July or August ?

A. No, sir; I said August or September.

Q. Your memory is quite as distinct about the nature of that account as I

about anything else, about its being an account for attendance on his sister ? ;

A. Yes, sir.

Q. At first you didn't tell the jury that it was an account for services rendered

his sister?

A. I spoke of it in a general way as an account, because the account against

his sister was to be paid by him. His sister was living with him, and he paid

whatever expenses she incurred,

Q. When was she living with him?
A. In the summer of 1863-'64 I saw her there.

Q. Can you tell us how long you attended before you put that claim into the

hands of the bailiff?

A. It was some months—some two or three months, perhaps. If I had myi

books here I could state positively.

Q. We are talking about memory now. i

A. Very well. I say it was about two, three, or four months.

Q. What time was it when you had this quarrel at Father Boucher's house ?|

A. It was, I believe, the latter part of August or the beginning of September.]

Q- You had then put the claim in the hands of the bailiff ?
;

A. Yes, sir; the bailiff had been to Father Boucher's house the day previous.

Q. Then the visits that you speak of were rendered after the 20th of June,

and about the last of August or about the fii'st of September you put the account

in the hands of the bailiff; and yet the visits were rendered some three or four;

months before you put the account in the hands of the bailiff?
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I

A. I may be mistaken ; it may have been only two months.

Q. What is your memory about it now ?

I A. My memory is that I attended his sister during the spring or summer of

i

1864 ; as regards the exact time, I coukl not state positively without reference

to my books.

Q. I ask you to state, to the best of your memory, when those visits were

made to the sister ?

A. It was in the spring or summer of 1S64.

Q. But after the 20th of June, I understand it ?

A. Yes, sir ; it may have been after the 20th of June.

Q. Your impi-ession is, spring continues until the 21st of June ?

1 A. Yes, sir ; I believe it is so stated.

' Q. How did you fall into that mistake of saying that the money had been

due for more than a year 1

A. I had forgotten altogether about the receipt I had given.

I
Q. The production of the receipt refreshes your memory ?

;
A. Certainly.

Q. If you visited his sister after the date of that receipt, it must have been

some time late in June or July you made the visits ?

A. Yea, sir.

) Q Had you had any quarrel with Father Boucher before that time 1

j

Witness. Before what time 1

Mr. Bradlev. Before you paid those visits to his sister ?

I

A. Not at all.

Q. Then the first difference between you was after you had paid these visits

to his sister ?

i

A. Yes, sir.

1 Q. How long after ?

A. I could not say exactly. I know it was after the general election that

we had during that summer. I believe the elections were in August, and it

was after those elections that the quarrel took place.

Q. You had some dispute before that time ?

A. I had not.

Q. During the election ?

A. No, sir. I never had any dispute with Mr. Boucher but once.

Q. Doctor, tax your memory, if you please, about that election, and tell us

when the election was held ?

A. The election was, I believe, held in the beginning of August. I am not

very positive.

Q. What election was it 1

A. It was a general election for the whole province of Lower Canada.

Q. Was not that held in the month of June ?

A. I do not think it was ; it may have been. I am not very positive about it.

Q. Recollect, if you please, whether that election was not held in the month
.of June?

j,

A. The election in Canada is not held at the same time.

f Q. The election in the district where you were residing, was not that held in

June?
A. It may have been, but I do not think it was.

Q. Do you remember when the returns for the election were to be made '?

A. I do not know.
Q. Did you take an active part in the election?

A. I did.

Q. And you cannot tell whether it was in June, July, or August ?

A. I say that it was in the summer of 1864. I do not recollect exactly. I

know it was very hot weather at the time, and that is what makes me be-

lieve it was in Aug-ust.
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Q. Have you any hot weather ia June in that country ?

A. Yes, sir; but our warmest is generally in August.

Q. Now we come down to the time of the quarrel—can you fix within a week,

two weeks, or three weeks, when tliat quarrel occurred?

A, No, sir. All I can say is that it was some five or six weeks after the

election
;
perhaps three, four, or five weeks. It was on a Saturday. I was

passing in front of Mr. Boucher's office, and this man called me in.

Q. Were you one of Mr. Boucher's parishioners ?

A. I was not.

Q. Did you belong to that church ?

A. I never attended his church.

Q. Do you belong to the Catholic church ?

A. Yes, sir.

Q. Was there any other church in that parish ?

A. There was.

Q. Besides his ?

A. 0, no ; Mr. Boucher attended to two churches ; one was in West Shef-

ford, where he resided ; and then he had a mission at North Sheffbrd.

Q. In what parish were you residing 1

A. I was residing in the township of Shefiford, the same township in which

Mr. Boucher lived.

Q. But you did not attend church all the time you were there ?

A. Not his church.

Q. What church did you attend?

A. I went to the Episcopal church.

Q. How long were you there ?

A. I was in the township of Shefiford from the spring of 1863 ; I believe I

went there in March, and left in October, 1864.

Q. You left there, then, shortly after this quarrel ?

A. Yes, sir.

Q. Where did you go then ?

A. To sea.

Q. That is, in one of those steamers ?

A. Yes, sir.

Q. In the steamer running from Quebec to Liverpool ?

A. Yes, sir.

Q. Did you ever reside in Montreal ?

A. Only when I studied medicine.

Q. You were, then, from the spring of 1863 to the fall of 1864 in the parish

of Boucher?
A. It is not considered a parish at all ; in the township.

Q. Did not you reside in the parish of West Sheff'ord at all ? Did not the

parish extend all over the township ?

A. I believe it was canonically divided into two parishes ; Mr. Boucher can

explain that better than I can.

Q. Did you reside at Waterloo ?

A. I did.

Q. Was not that in one of those parishes ?

A. Not at that time.

Q. Not in the spring of 1864 ?

A. No, sir. Since, they have built a church there.

Q. You have spoken of them being canonically divided; were they not

civilly, also 1

A. Not that I am aware of.

Q. Your memory is now quite distinct as to what took place at the time of

this quarrel?
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A. Yes, sir ; I wasn't in the house more than two minutes.

Q. Is it any more distinct about that than as regards the time when you
visited his sick sister after the 20th of June ?

A. Yes, sir; far more so, because what he did then is enough to make me
remember.

Q. You remember very well your slapping him in the face ?

A. Yes, sir.

Q. Was that at the parlor door or the front door ?

A. At the front door.

Q. Did he follow you to the front door?

A. He did.

Q,. What happened there ?

A. He tried to slam the door on me, and I just turned round and slapped

him in the face.

Q. Did you then get into your carriage and drive off ?

A. I did.

Q. You are positive that in that conversation nothing Avas said such as he

has represented here as to the cause of the quarrel 1

A. No, he never did.

Q. And you never had, previous to that time, had any conversation with him
on that subject t

A. I never had.

Q. Were your associations there principally with the English or the French
population ?

A. 1 associated with both.

Q. Do they intermingle a great deal, or live very much separate 1

A. There is not much communication between them.

John Erskixe sworn and examined.

By Mr. Pierrbpont :

Q. What is your occupation 1

A. I am a physician and surgeon in Waterloo, Canada East.

Q. How long have you lived in Canada East ?

A I was born there, and I have lived there ever since.

Q. Do you know Lewis J. A. McMillan, who has been examined as a witness

in this case 1

A. I do.

Q. Do you know his reputation for truth among the people with whom he

associates ?

A. I did during the time he was at Waterloo. I have known him for nine

years. I knew him in Montreal, and I knew him in Waterloo.

Q. Before he went to sea on the steamer, did you know his character ?

A. I did, perfectly well.

Q. ^Vill yuu state whether it was good or bad 1

A. It was perfectly good.

Q. Did you ever hear of any better character ?

A. I never heard of a person who had really a better character than he had.

Mr. Bradlev. He refers to his general character.

Mr. Pierrepont. I speak of his character for truth.

The Court. Confine yourself, doctor, to his reputation among those who
knew him for telling the truth.

AViTA'ESS. W^ell, sir, I never heard it questioned.

By Mr. Bradley :

Q. You never heard it spoken of?

A. I never heard it spoken of. His character for veracity was always con-

sidered perfectly good.
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Q. Did you ever hear anybody express any opinion about his being a man of

truth and veracity ?

A. No, sir, I never did. His veracity was never called in question,

Mr. PiERREPONT said he had not yet turned the witness over to the counsel

on the other side, but he would only put one additional question, and then do so :

Q. What was his reputation for truth and veracity ?

A. It was perfectly good.

Cross-examined by Mr. Bradley :

Q. Did you ever hear anybody speak of his character for truth and veracity 1

A. I will explain what I have said. I mean that his character was above

reproach.

Q. I ask you whether you ever heard anybody talk of his character as a

man of truth 1

A. No, sir ; I do not think I ever heard it called in question.

Q. Did you ever hear anybody talking about him as telling " whoppers,"

inventing stories, or anything of that sort.

A. No, sir.

Q. You never heard his character for truth discussed ?

A. No, sir.

By Mr. Pierrepont :

Q. Were you present in your office, and did you hear a conversation betAveen

Dr. McMillan and Mr. Boucher there about a subscription made by Dr. Mc-
Millan.

(Objected to by Mr. Merrick as irrelevant. Objection sustained by the court,

on the ground of being collateral.)

Ernest Racicot sworn and examined.

By Ml*. Pierrepont :

Q. Where do you reside ?

A. At Swedesburg.

Q. Where is that 1

A. In Canada East.

Q. What is your occupation ]

A. Barrister, or advocate as the office is called in Canada.
Q. Do you know Dr. McMillan ?

A. I do.

Q. How long have you known him 1

A. 0, I have known him for about fifteen years, I think, at different times.

Q. Do you know Dr. McMillan's reputation for truth and veracity among
the people with whom he associates and among whom he dwells ?

A. Yes, sir.

Q. Is it good or bad ?

A. It is good. I have never heard anything against it, and I was in the

?ame district that he was. I was in the county of Shefford, and in the county
of Missisquoi.

Cross-examined by Mr. Bradley :

Q. How long did you reside in the same district with Dr. McMillan ?

A. I have resided in the district of Shefibrd since the fall of 1859, at

Swedesburg.

Q. How far from Waterloo ?

A. About 19 or 20 miles 1

Q. Is there any rail between those two places ?
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A. No, sir ; not directly. The direct road is by carriage.

Q. How often were you at Waterloo 1

A. I was there every term of the court. *

Q. How often is that 1

A. Three times a year; and then I went there several times besides.

Q. How long did Dr. iMcMillan reside at Waterloo ?

A. I think he resided at Potten first ; and then about 1S53, 1 think, he came
to Waterloo. I did not pay particular attention to the time of his coming there.

Q. How long did he stay at Waterloo 1

A. Up to the time he went to sea.

Q. When was that ?

A. I think it was in the fall of '64.
,

Q, During that time how often were you at Waterloo ?

A. As I said before, every term of the court I went there ; I went there just

as I happened to have business. I would see him at Swedesburg very often.

Q. How long did the term of the court last 1

A. Generally about two or three days each time.

Q. Did you see him attending court ?

A. No, sir ; I do not recollect that he had any business in court. He was
practicing as a physician in the township.

Q. How often did you meet with him ?

A. I could not tell the number of times, but I used to meet him very often.

Q. Two or three times a year, or less ?

A. Yes, sir; I met him at other times too. I do not say I met him every
time I went to Waterloo. Sometimes he would be away.

Q. Did you ever talk with anybody in Waterloo about him ?

A. There were a great many persons there. Mr. Huntington spoke about him.

Q. Did he say anything about his truthfulness ?

A. Well, in fact, his truthfulness was not once called in question. I never
heard anybody say anything against his character one way or the other, except

that he was called a good doctor. That is all I knew about it.

Q. He never attended you as a physician, did he?
A. No. When he came to Swedesburg, if I wanted any pills he would give

me some. He was never my regular physician. In fact I never h^d any
regular physician.

No cross-examination.

Levi A. Perkins sworn and examined.

By Mr. Pierrepoxt :

Q. Where do you reside ?

A. In the township of Potten, Canada East.

Q, What is your occupation ?

A. I am clerk of the commissioners' court and the courts of justice.

Q. Did you ever live in the village with Dr. McMillan ?

A. I did.

Q. How long ?

A. From the fall of 1860 till the spring of 1862. I would not be positive as

to the time.

Q. Do you know the general character and reputation of Dr. McMillan as a

man of truth among the people with whom he resides ?

A. I do.

Q. State whether it is a good one or a bad one.

A. I never heard any one speak of his reputation as being bad. I have always
heard him well spoken of.
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Cross-examined by Mr. Bradley :

Q. How far is tliis village where you live from Waterloo ?

A. "We call it twenty-eight miles.

Q. Is there any railroad running between 1

A. No, sir.

Q. How often wei-e you in Waterloo ?

A. 1 have been there frequently. I could not say how often in Waterloo

during the years 1863-'64. I could not tell how often, but I was there several

times during the doctor's residence at Waterloo.

Q. Were you on any business connected with him ]

A. I do not know that I was. I think that 1 went there at one time on a

visit.

Q. How long did you stay 1

A. I do not remember any business transaction ; still there might have been.

I have had several business transactions with the doctor.

Q. During that time did you ever hear him spoken of at all ?

A. Yes, sir ; I heard several speak of him.

Q. I refer to his character ?

A. I might have heard people say he was doing very well ; that he was a

good physician, or something of that kind.

Q. Was anything said about his character?

A. I have heard a great many kinds of expressions.

Q. Can you recollect anybody whom you heard speak of the doctor?

A. Yes, sir ; several.

Q. Who were they ?

A. Stevens, the cashier of the bank at Waterloo ; Luke Robinson, a merchant

there.

Q. What did Stevens say about him?
A. He said he was a fine man, a good doctor, and he hoped he would get on

and continue to reside there.

Q. What did you hear Robinson say about him ; the same sort of thing ?

A. Yes, sir.

Q. Did you ever hear Reynolds, who keeps the hotel there, say anything

about ^im ?

A. I do not think I ever did.

Q. Did you stop at the hotel kept by Reynolds ?

A. Yes, sir ; that is where I stopped when I was in Waterloo.

Q. You never heard him speak of him ?

A. I do not know that I ever did.

Joseph A. Guppy sworn and examined.

By Mr. PiERREPONT

:

Q. What was your position in April, 1865?
A. I was assistant superintendent of the Erie railroad,

Q. What is it now ?

A. The same.

Q. What time, on the morning of the 14th of April, 1865, did the train from

Owego, going west to Elmira, leave?
A. Two or three trains left that morning. The first passenger train left there

at 4.38 a. m.

Q. On the morning of the 14th ?

A. Yes, sir.

Q. What time would it reach Elmira ?

A. 6.12.

Q. Do you know what time it did reach Elmira ?
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A. From the original report made in my office at that time it was on time.

Q. It run through at 6.12 1

A. Yes, sir.

Q. That was the first train ?

A. Yes, sir.

Q. Passing back into the night of the 13th, what was the last before this 4.38 ?

Witness. I have a memorandum of it here. Do you refer to the passenger

or freight train 1

Mr. PiERREPONT. Passenger train.

A. It left Owego on the 13th at 9.45 p. m.

Q. "When would that be due at Elmira ]

A. It did reach there at 11.20 p. m.

Cross-examined by Mr. Bradley:

Q. Did any train arrive at Owego from Albany on the 14th ? "Was the

Biughamton road open then ?

A. Those trains would come in at Binghamton from Syracuse,'not at Owego.

I cannot tell you how the trains run on the Binghamton and Syracuse railroad

at that time.

Q, I want to know at what time the trains reached Owego that came from

Binghamton on the 13th ?

A. The first one run at 4.40 a. m., on the 13th.

Q. "When did that train leave Albany 1

A. That is something I do not know.

Q. How long did it take to run from Owego to Albany ?

A. I should think, to go round that way, it would take twenty-four hours. I

do not know how the connections are made.

Q. But supposing they make all the connections running by way of Bing-

hamton to Albany, what would be the time 1

A. I should think they might do it in seventeen hours.

Q. "VN^hat is the usual route from Albany to Owego ?

A. I understand that that would be the usual route. It would depend upon
how much of a hurry the person was in. He might figure it to go by way of

Cauaudaigua quicker. It might be so. I do not know what the connections are

there.

By Mr. Merrick :

Q. "\^^as there any train running from New York on the Erie road at that

time ?

A. Yes, sir.

Q. At what time did it leave New York 1

A. There was one train that left at 7 in the morning; one at 10 ; one at 5 in

the afternoon ; one at 6 in the afternoon, and one at 8 in the afternoon.

Q. Did they go by Owego ?

A. Yes, sir ; all of them.

Q. How may hours from New York to Owego ?

A. Some trains about nine ; some fourteen.

Q. Take the afternoon trains on that road from New York ; when was the

first afternoon train 1

A. Five o'clock.

Q. At what time would that be due in Owego ?

A. At 4.33 the next morning.

Q. That would be nine hours and thirty minutes ?

A. Yes, sir.

Q. That is the first train from Owego ?

A. Yes, sir.
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Q, How many liours from Owego to Elmira ?

A, About an hour and Ibrty minutes.

By Mr. Bradley :

Q. I want the return trains from Elmira to Owego on the 14th ; the time they

left Elmira, and the time they reached Owego 1

A. The first train on the 14th left Elmira at 12.35. That arrived at Owego

at 2 o'clock.

Q. The next?

A. The next one at 1.35. That arrived at Owego at three o'clock five

minutes.

Q. The next ?

A. The next one left Elmira at 5 30 a. m. ; arrived at Owego 6.54. The next

left Elmira at 7.45, and arrived at Owego at 9.45. The next left at 11.40, and

arrived at Owego at 12.50 p. m.

Q. The next one ?

A. The next four minutes after 4 in the afternoon. That arrived at Owego

at 6 o'clock.

Almeson Field sworn and examined.

By Mr. Pierrepont :

Q. Where do you reside ?

A. In Elmira.

Q. How long have you lived there ?

A. Two years, and since the 1st of May.
Q. Were you there on the 13th, 14th, and 15th of April, 1865?

A. I was there, but not as a resident.

Q. What were your doing 1

A. Overhauling the furniture in the Brainard House.

Q. Did you purchase it ?

A. I did.

Q. Won't you describe the Brainard House as it was on the 14th of April,

1865?
(Objected to by Mr. Bradley. It was in regard to a collateral matter

brought out by the government in the cross-examination of the witness Bissell,

and therefore a general description of the premises could not be given. They
must be bound by the answer of the witness in regard to it.

The Court said counsel might give evidence regarding anything said by the

witness Bissell with reference to his meeting the prisoner, or seeing him at this

house, as that was a matter pertinent to the issue ; but not anything relative

to what was said by the witness after he left the company of the prisoner, for

that would be touching upon a collateral matter, with respect to which they

were compelled to accept the answer of the witness.)

Mr. PiERRKPONT. Describe, then, the reading-room, for he distinctly said he

met him in the reading-room. Was there any reading-room there ?

A. Not what we call a reading-room.

Q. Won't you tell us what there was there ?

A. In the front of the office, as you enter the door, there is a room in which

there are settees on both sides ; and there are newspapers and things of that

sort lying on the lounges or settees, as they are called. On the right-hand

there is a telegraph office, with five or six instruments in it.

Q. Is the telegraph office in the same room with the other room ?

A. Yes, sir. There is an arched doorway to get from one side of the tele-

graph office, which led right into a place where they washed. There was also

what may be called a coat-room there.
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Q. All in one room ?

A. Yes, sir.

Q. And ia that room were the telegraph operators ?

A. Yes, sir.

Q. Were all the instruments in operation ?

A. They were running ; that is, they were making a noise. The main office

of the city was in that room.

Q. The current was running all ilie time?

A. Yes, sir ; almost all the time.

Mr. Bradley inquired if witness claimed to know anything about the elec-

trical current.

Q. Do you know whether they made any noise 1

' A. They did make a noise.

Q. Were you able to hear that without any scientific knowledge of the elec-

trical current 1

A. Yes, sir ; it was within ten feet of my office.

Mr. PiERRKPONT said he now proposed to show that the Haight House into

which the witness Bissell had said he had gone, was entirely closed and locked
;

that it had not been opened on that day, and that it was not for sometime after-

wards.

(Objected to by Mr. Bradley as collateral. Objection sustained ; offer over-

tuled.)

The District Attorney. Do I understand your honor to confine us toHhis

room of the Brainard House, or may we not go further and show that he mis-

described the whole house.

The Court said anything that was asked of the witness about other portions

of the house was collateral, and they had to receive the answer of the witness.

Cross-examined by Mr. Merrick.

Q. You say that the telegraphic apartment was within ten feet of your office ?

Mr. Pierrepont. He didn't have the place then.

Q. Do you have it now ?

A. I have not. I only kept it a little while—a year and fourteen days.

Q. How far from where the telegraphic concern are the settees on both sides

;af the entrance as you go in ?

A. Perhaps twenty feet.

Q. That is the sitting room of the place ?

A. It is the main room ; upstairs is the sitting room or parlor.

Q. But for the ordinary purpose of casual passers, tliat is the room 1

A. Yes, sir.

By Mr. Bradley :

Q. You purchased out the Brainard House, and bargained for it at that time ?

A. Not the house, but the furniture of the house, and took a lease of it.

Q. What became of the register of the Brainard House ?

A. I cannot tell you.

Q. Wasn't it turned over to you ?

A. It was left in my office.

Q. What became of it afterward ?

I A. I cannot tell you ; I never heard anything about it until I left the house
;

iintil there was a search made for it, from a half dozen difi"erent sources. People
!ame in and wanted to know where the register of such a date was, not naming
iny particular date ; they then came down to April, 1865 ; several pei'sons came
it diiferent times ; a Mr. Kobinson came ; Mr. Kuapp, the marshal of our city,

,;ame; Captain Dingledy, of the army, and others, came.

Q. When you left the house did you leave the register there or take it away ?

61
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A. I cannot tell you positively.

Q. Have you searched for it?

A. Every room, every wardrobe in the house, and every corner of the build-

ing, every place where it was thought possible for it to be.

Q. Do I understand you to say that this room where casual passers came in

and sat down is a room Avhich you enter from the street 1

A. Yes, sir, and on both sides are settees.

Q. Is there any table in it ?

A. Yes, sir, one long table.

Q. Settees or chairs ?

A. I do not remember whether there were any chairs there or not ; but I

think not. I think the chairs were more in the telegraph office.

Q. Where is the telegraph office—on the right hand side as you go in ?

A. There are two entrances ; one on Water street.

Q. Where does the omnibus generally start from ?

A. From Water street.

Q. So that a man waiting for the omnibus would naturally sit on the one side

or the other of the room ?

A. Yes, sir, if he did not go up stairs in the parlor; ladies went up stairs.

Charles H. Blinn recalled and examined.
j
II

By Mr. PlERREPONT :

Q. You have before testified to a man lying upon a settee, and to your pick-

ing up a handkerchief in that spot after he got up. What night of the week

;

was that 1
j

A. Monday night, the 17th.

(Mr. John T. Holahan was here requested to stand where he could be seen

by the witness.)

Q. Tell the jury whether that is the man, (pointing to Mr. Holahan.)

A. That is not the man.

Q. Does he look like him at all 1

A. I see not the faintest resemblance in any respect. 1

Q. You are sure it is not the man 1

A. I am very positive.

Cross-examined by Mr. Bradley:

Q. You say you found that on Monday 1

A. Yes, sir.

Q. Can you tell me when it was washed?
A. I cannot tell you. It was several days afterwards—two days, perhaps.

Q. Was there any member of your family sick at that time ?

Mr. PlERREPONT objected, as it was not responsive to what had been asked

by them.

Mr. Bradley said they had sent a special messenger for this witness, and he

had not been able to get him here.

Mr. PlERREPONT said that had nothing to do with it.

Mr. Bradley said when the defence sent for Mr. Blinn he was injured by a

fall from a horse, but he noticed the prosecution could get him here easy enough.

The Court admitted the evidence as going to test the memory of the witness.

The witness being directed to answer, said :

A. Not that I am aware of.

Q. Will you state when you gave that handkerchief out to wash ?

A. I think two days after I found it. It might have been the next day.

Q. What did you do with it after that ?

A. I kept it in my possession until it was taken from my possession, or called

for.
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Q. When was it taken from you ?

A. Tuesday, the 25th.

Q. By whom ?

I

A. I could not tell ; by a detective. I do not remember his name.
Q. Didn't you tell that detective that you found that handkerchief on Friday

morning in the railroad depot ?

A. The detective asked me nothing about when I found it.

Q. Didn't you tell him that ?

A. Not that I remember.

Q. Didn't that detective see you before the 25th and talk with you about
that handkerchief?

,
A. I have no recollection about it—of his seeing me.

Q. Didn't he see you on the Saturday before you gave him that handker-
chief ?

A. One of Colonel Gleason's force saw me, not one of Colonel Baker's detec-
tives.

Mr. Bradley. I did not ask about Baker. What was the name of the detec-
tive that went back and forth to Springfield ?

A. I do not know his name. It was one of Colonel Gleason's detectives.

Q. He has been examined here as a witness ?

,
A. I think he has.

Q. Do yon know him ?

A. I do not.

I
Q. Did you know him then ?

A. 1 did. I knew him by sight merely. I cannot recall his name now.
Q. Do you know whether he came on a train from the south or north, or on

my train ?

A. He lived in Burlington at that time.

Q. Do you recollect of his going down there to Burlington and to Springfield
ind returning ?

A. I know nothing about it.

Q. Do you remember of his telling you so 1

A. I do not. I do not recollect anything of the kind.

Q. Were any of your relatives sick at that time ?

A. I had an uncle sick.

Q. Did he die ?

A. He did.

Q. Do you remember what day he died ?

A. I do not.

Q. Was your mother absent from home at the time of his death ?

A. Not that I am aware of. My uncle lived in the house next to me.
I Q. When you gave her that handkerchief didn't she tell you she couldn't
ttend to it, because her brother was dying ? Can you tell whether that hand-
erchief was washed before or after his death?
A. 1 cannot.

;
Q. Don't you know it was washed afterwards ?

A. I do not know whether it was before or afterwards,

i Q. Where is your mother now ?

A. In Vermont.

Q. Why didn't she come, in answer to my summons 1

A. She is too old to travel. Besides she has not been summoned.
Q. Didn't I send you a summons for her ?

A. Not that I am aware of. You wrote me a letter telling me I should bring
er along ; but that was not a summons.
Q. Was there more than one handkerchief?
A. I do not remember. There was only one, I think, that I had.
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Q. Only one that you picked up ?

A. That is all.

Q. What enables you to fix the time of the finding of that handkerchief as the

night of the 17th 1

A. That was the first night the boats run.

Q. How do you know it 1

A. From the official documents in the office of transportation. The boat was

late that night. It came into Burlington several hours behind time.

Q. Was the boat late no other nights?

A. Not that I am aware of.

Q. State whether it was or not.

A. I cannot. I recollect it was late ou Monday night. That is what makes

me think it was the first boat.

Q. You do not recollect whether it was late Thursday night or Friday night ?

A. I do not.

Q. Was the name of this detective of whom you have spoken. Conger?

A. No, sir.

Q. Was it George F. Chapin ?

A. That is his name. I knew his name, only it had escaped my memory.

Q. Were you living in Burlington at that time ?

A. I was.

Q. Were you living in Burlington when you gave up the hasjdkerchief to the

detective ?

A. I was.

Q. You didn't have to go out of town to get it ?

A. No, sir.

Q. Were you living at Winooski Falls?

A. That is my post office address. That is ou one side of the river, aac!

Burlington on the othei'.

Q. Did this detective, Chapin, and one of Baker's detectives go to your place,

about two miles from the city ?

A. Yes, ?ir.

Q. Then he did go, did he ?

A. It is outside of the city limits, but not out of Burlington.

Q. You were then living at Winooski Falls ?

A. I was living at Burlington, opposite the Winooski Falls, two miles out of

the village, on the Winooski Falls road.

Q. What day do you fix that as ?

A. Tuesday, the 25th.

Q. How do you fix it ?

A. From a diary that I have at home, and which I looked into Just before I

;ame away.

Q. Did you find in that diary any entry as to the time when you found tbei

handkerchief?
A. I have no account of finding the handkerchief in the diary at all.

Q. Did you find any note of the time, or the fact of leaving the handkerchief

with your mother to be washed?
A. No, sir. I found an entry in it something like this, under the head of

Tuesday the 25th : " The detectives called this morning and asked for the

Surratt handerchief."

Q. There is nothing in your diary to show the day when the boaSs fii'st lun ?|

A. No, sir. I

Q. Nothing in your diary to show that two men or thyee men were ia the-

depot at that time?

A. I have a letter in my pocket to show the first day the boat run,
;

Mr. Merrick. That is another matter. I want to know what minute youi
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have of it made by yourself, and not by any other person. Then you have

nothing by which you can fix it by except your memory of the fact of your

ifinding that handkerchief on the morning of the 18th ?

' A. Yes, sir ; I have it also from a copy of the Burlington Times.
' Q. Where is that?
'

A. I have a letter from the editor of the paper stating that it is on file in

this city in the district attorney's office.

Mr. Bradley desired to have the paper produced.

;
Mr. Wilson said he had no such paper.

Q. What is the date of that paper ?

A. I think it is the 19th.

Q. Then you rely upon that notice in the Burlington Times as enabling you

to fix the date ?

A. Not so much upon that as upon my OAvn memory.

Q. If there is any notice of the finding of the handkerchief in the Burlington

Times during that week, that notice is right, isn't it 1

A. I could not say whether it is or not.

I
Q. Did you see the notice in the Burlington Times ]

A. I did not.

Q. Did you never see it ?

A. I might have seen it afterwards, not at that time.

,' Q. On tYie night of the 20th of April, or rather on the morning of the 20th of

A.pril, were you at the depot ?

A. I should presume to say I was, although I am not certain. There were

feveral days about the time of my uncle's death that I was not on watch.

Q. What time did your uncle die ?

A. I do not remember the exact date. I think it was about the 21st, but I

iim not positive.

i Q. Then if it was the 21st, it is possible you were not at the depot ?

i A. I might have been, and I might not.

Q. You catmot fix positively the date of his death ?

A. No, sir.

Q. Hasn't your memory been refreshed since you were here 1

A. No, sir. I do not live at home, and have not seen my parents for several

^^eeks.

I Q. Have you not seen your mother since you were examined ?

A. Yes, sir. I saw her on my return home.
I Q. If you have not seen her. how do you know she is too feeble to come on ?

I
A. I say her age will not allow her to come.

i Q. How old is she ?

I

A. She is upwards of sixty.

Mr. Bradley, (facetiously.) So am I ; and I am a young man.

Q. You have had no conversation with her on the subject of finding that

landkerchief since you were examined here as a witness ?

A. I have not. I was only at home some five or ten minutes before taking

he train to go where I reside.

Q. You have not seen her since then ?

i A. I have not.

By a Juror :

Q. Did you write a letter to the editor of the Burlington Times inquiring

bout the date ?

A. I did. I have the editor's answer in my pocket.

Q. Does the editor of the Times refresh your memory ?

[
A. Yes, sir ; by the letter which I have in my pocket.
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By Mr. Bradley :

j

Q. Why did you write to the editor of the Burlington Times—to refresh yonr

memory ?
\

A, I wrote to him to ask him if he published an account of the finding of the

handkerchief; and if so, what date.

By the Court :

Q. When was that ?

A. Something like two weeks since.

By Mr. Bradley :

Q. Was not there a copy of the Burlington Times in court when you were

here last ; and did you not see it in court ?

A. I did not.

Q. Did you see it out of court ?

A. I have not seen a copy of it in this city.

By the Court :

Q. You were asked by a juror whether your memory was refreshed by this

letter which you received from the Burlington Times. You stated your mem-
ory was refreshed by it ?

A. I wrote the letter merely for my own gratification. '

Q. Was the object of your writing to have your memory refreshed, or to see

whether he concurred with you 1

A. To see whether he concurred with me.
j

By Mr. Merrick :

Q. Didn't you tell George Chapin that you picked up those things thinking

they would do to wipe lanterns with ; that while handling them you thought

you had got two dirty pocket-handkerchiefs 1

A. I have no recollection of ever telling him such a thing. I might have told

him so, but I have no recollection of it.

Q. Don't you recollect that you found two pocket-handkerchiefs ?

A. I do not recollect that I did.

Q. Do you recollect that you did not ?
j

A. I do not. I may have found two, but I cannot remember of finding bat!

one. I scarcely think 1 did find two.

Q. You are not willing to say positively that you did not ?
|

A. I am not willing to say positively that I did or did not.

By a Juror :

Q. How many handkerchiefs did you deliver to the detectives ?
j

A. Never but one.

By Mr. Merrick : !

Q. Didn't you say to this detective that you found two pocket handkerchiefs,

one of which was marked and the other was not ?

A. I did not.

Q. Don't you recollect of telling him that your uncle died on Tuesday evening ?

A. I do not.

Q. Don't you recollect that he did die on Tuesday evening 1

A. I do not.

Q. Do you recollect that he died the night you found those handkerchiefs ?

A. I am quite positive he did not die that night.

Q. Did he die before or after ]
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A. I think after. I think it was still later in the week, because it is my im-

pression he was buried on Sunday.
' Q. How long was your mother in attendance upon him ?

' A. He lived next door. She might have run in there a dozen times a day.
' Q. Did she live in Burlington ?

[
A. She did.

! AFTERNOON SESSION.

C. T. HoBART recalled and examined.

By Mr. Piesrepont :

Q. State whether, since you were examined before, you saw Mr. Holahan ia

this city ?

A. 1 met Mr. Holahan about a fortnight since in Mr. Bradley's office.

Q. Was that after you testified here ?

A. Yes, sir ; it was since I testified.

Q. Slate what occurred between you and Mr. Holahan.

(Question objected to by Mr. Bradley. They might have had a fight for any-

.thing he knew ; he was not there. Question withdrawn for the present.)

Q. You have seen Mr. Holahan, then ; state whether he is the man who went
on that car to St. Albaus, about whom you testified before ?

• A. I have no recollection of ever meeting Mr. Holahan, or ever seeing him
before I saw him on that occasion.

Q. He is not the man who wanted to get along without the payment of his

fare?

A. No, sir.

Q. You are sure about that ?

,

A. I am confident of that.

, Q. He does not look much like him ?

' A. No, sir.

Cross-examination.

Mr. Bradley desired to ask the witness one or two questions relative to a

matter personal to himself. It had been stated in the public papers that he had
affered the witness a consideration to come here and testify in a certain way.
He wished to ask the witness whether any such thing had ever passed between
them.

Witness. Nothing of the kind. I knew nothing about that publication,

and had nothing to do with it in any shape or manner. It was put into the

papers without my consent or knowledge.

Q. Is it true—has it any foundation 1

A. There is no truth in it.

Q. No suggestion of that kind ever came from me ?

A. No, sir.

Q. The whole of it, then, is false 1

. A, Yes, sir.

By Mr. Merrick :

Q. And so far as all the counsel are concerned it is equally false ?

A. Yes, sir.

Mr. Bradley remarked that he had no objection to the witness stating what
•vas said between them about money. It had, of course, no reference to any
-'ompensation, and if counsel did not object, witness might state it.

i

Mr. Pikrrepont said he knew nothing of what it meant.

Mr. Bradley said he thought the counsel did know what it meant ; that it

lad all been stated to him by the witness. He wished, however, the witness

state what the conversation was on that subject.
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f

Witness. There was nothing- said on that subject, except that money had
j

been contributed, and that I was to get my pay out of the contributed money.

Q. Paid for what ?

A. My fee.

Q. Your actual expenses ?

A. Yes, sir.

Q. Was the amount stated that bad been contributed ?

A. Yes; $1,000 or $1,500.

Q. And out of that amount contributed the expenses had to be paid 1

A. Yes, sir.

By Mr. Pierrepoxt :

Q. Was this in any connection with Mr. Holahan ?

A. No, sir.

Q. What was there about Mr. Holahan ?

Mr. Merrick. About what 1

Mr. PiERREPONT. I mean about Holahan's stating he was the man who went
with him.

(Question objected to by Mr. Bradley.)

Mr. PiERREPONT said he proposed to show what Holahan said in relation to i

his being present and attempting to personate Surratt. i

Mr. Merrick said if the counsel attempted to impute to Holahan any attempt li

to bribe the witness in this way, he had no objection to the question, but if it

was merely to state a conversation between the witness and Holahan, it had

nothing whatever to do with this case.

Mr. PiERREPONT said he imputed nothing of the sort, and never heard of it.

What he did understand was, that Holahan attempted to make this witness say

he was the man who travelled with witness and personated Surratt ; that he

told the witness it was not Surratt who was with him on that occasion.

Mr. Bradley remarked that if Holahan ever told the witness he attempted

to personate Surratt he did not know that he would object to his saying it.
j

Mr. Merrick said the testimony, however, was entirely irrelevant.

The Court so ruled and excluded the question.
'

Mr. Merrick desired the witness to forward the time tables or certified

copies of them for 1865 over the roads with which he was connected.

Witness said he believed that only one copy had been found ; that was in

the office of the general superintendent of the Rutland and Burlington road.

If he could procure another copy he would forward it, and otherwise would
forward a certified copy.

Lewis J. Weichman recalled and examined.

By Mr. Pierrepont :

Q. Do you know Mr, Holahan 1
j

A. I do, sir. '

Q. Please state whether you were with Mr. Holahan at Burlington.

A. I was. We arrived in Burlington on the evening of the 19th of April,

1865, and left on the morning of the 20th. We arrived by cars.

Q. State whether you went to the station together.

A. On the morning of the 20th, McDevitt, Bigley, Holahan, and myself all

left the hotel together, and went to the depot together. We took the cars from

the track.

Q. Did he go in and lie down 1

A. It is my impression that he lay down in the cars.

Q. I ask if he went into the depot and lay down ?

A. I did not see him ; I do not think he did.

Q. Could he have done it without your seeing him ?

A. No, sir.
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Q. Were the cars standing inside the depot or outside ?

A. It is my impression the cars were standing outside the depot on a side

track.

Q. State whether you waited long there.

A. No, sir ; I should state that we went into the depot in the cars, but we
did not go into the depot to take the cars.

Q. Did Holahan tell you anything about the loss of that handkerchief 1

Mr. Merrick desired to be referred to the testimony of Holahan it was in-

tended to contradict.

Mr. PiEhREPONT read fiom the testimony of Holahan as follows : Q. "Did
you know Weichman well, who was with you ? A. I knew him well. Q. Did
you tell him you left it under your pillow at the hotel 1"

Q. Did he tell you he left it (the handkerchief) under his pillow at the hotel?

A. He told me so during the conspiracy trial in 1865.

Mr. Bradley said that would not do. The time and place must be pointed

out to which Holahan's attention was called.

Mr. Pierrepont read further from the testimony of Holahan, and claimed

the right of the witness to answer the question.

The Court decided that the only place specified was Canada, and that the

question must be confined to Canada.

Q. Did Holahan tell you in Canada that he left it under his pillow ?

A. No, sir ; he did not tell me in Canada.

Joseph Wells, residence Elkton, Maryland, sworn and examined.

By Mr. Pierrpont :

Q. Did you ever know a man by the name of Samuel F. Cameron 1

A. I did.

Q. Do his wife and children reside at Elkton 1

Mr, Bradley said they had nothing to do with his family and children.

Q. When did he leave there 1

A. He was there until 1861.

Q. Do his family reside there now ?

(Question objected to by Mr. Bradley.)

Wr. Pierrepont said he supposed the residence of a man's family was his

residence.

Mr. Merrick. By no means.

(Question withdrawn.)

Q. Has he been there since 1861 ?

A. I have not seen him.

Q. What was his business there 1

(Question objected to by Mr. Bradley as immaterial.)

The Court stated that the question had been answered by Cameron himself.

Mr. PiERKEPOXT said he had the right to ask this witness tliat question ;

that he did not take any statement coming from the witness Cameron. He
wanted to ascertain whether this was the same Cameron.
Mr. Bradley said that question could be asked this witness.

' Mr. Pierrepont said he had the right to ascertain from this witness what
was Cameron's occupation.

The Court said the occupation of the witness Cameron was called out upon

the cross-examination, was irrelevant, and the prosecution were bound by his

answer.

Mr. Pierrepont said his object was not to contradict the witness, but merely

to identify him. He would, however, ask another question.

Q. Did you see the man who testified here ?

A. No, sir.

Q. You do not know the man who testified here; you did not see him,

did you ?
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A. No, sir ; I was not here.

Q. I now ask you if you know a man by the name of Samuel F. Cameron ?

A. I do a man by the name of Stephen F. Cameron.

Mr. Bradley said the counsel had already inquired and the witness had said

that he knew a man by the name of Samuel F. Cameron.

Mr. PiERREPONT replied that made no difference; he now inquired about Ste-

phen F. Cameron.
The Court said it made no difference ; counsel might inquire about Simon

Cameron if they pleased.

Question repeated.

A. I do know Stephen F. Cameron.

Q. When did you know him ?

A. I knew him in 1861.

Q. Do you know what his business was ?

A. I can scarcely tell. He professed to be employed at a good many kinds

of business. He professed to be some kind of a minister. He was a clerk a

while for his father-in-law. His father-in-law was in the grain business.

Q. Do you know what sort of a reputation for truth and veracity he bore in

that region ?

(Question objected to by Mr. Bradley. That was not the form required ; it

must be his general reputation for truth and veracity among those with whom
he associates.

Mr. PiERREPONT said that was the substance of the question he put. He
asked for the general reputation for truth and veracity of Cameron among the

people there.)

A. It was not very reliable there.

Q. Was it good or bad ?

A. His general reputation was not very good.

Cross-examined by Mr. Bradley:

Q. What do you mean by general reputation ?

A. He was a man who would report things that people generally would not

believe to be true.

Q. Was that his general reputation among those with whom he associated?

A. Yes, sir; it was his general reputation.

Q. Did you associate with him?
A. I was very well acquainted with him.

Q. Did you associate with him ?

A. Yes, sir; I frequently met him.

Q. Did you associate with him in society ?

A. No, sir ; I do not know that 1 did.

Q. Did you ever visit his father-in-law 1

A. I never visited there. I have been there at the house.

Q. What was the business in which you were engaged in 1861 ?

A. I was mail contractor, and kept a provision stoi-e in Elkton.

Q. How often were you thrown in association with Cameron ]

A. I have met with him frequently.

Q. Who did you ever hear speak of him at that time ?

A. I do not know that I can mention any particular one.

Q. He was then, you say, a sort of minister ?

A. He professed to be. I do not know whether he was or not,

Q. Do you know whether he preached or not 1

A. I never heard him preach. I have heard of his preaching outside. I do

not think he ever preached in Elkton.

Q. He was a preacher, then, but his general reputation for truth was bad,

and people would not believe what he said; was that your answer?
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A. Yes ; they would not as a general thing.

Q. You cannot recollect anybody who said that ?

A. No, sir ; I cannot cite any one now.

Q. Were your companions and associates his 1 Did you associate with the

same people ?

A. Yes, sir.

Q. Commonly associates, or would they occasionally get together ?

A. Commonly associates.

Q. Did party politics run very high at that time?

A. Well, I don't know ; there was, I suppose, a good deal of feeling both

ways.

Q. You and Cameron were opposed to each other in party politics, were you

not?

A. 1 do not know whether we were or not ; sometimes he professed to be

with me and sometimes against me. I could never tell where Cameron stood

;

sometimes he was in favor of the rebellion and sometimes he was a strong Union

man.

Q. How long did you know him prior to 1861 ?

A. I do not know—I cannot recollect ; I knew him all the time he was there.

Q. I understand you have not seen him since 1861 ?

, A. Xot to the best of my knowledge.

Q. Do you know how long he had lived there ?

A. He lived in Elkton several years.

Q. "When did this bad reputation begin ?

A. I never knew it otherwise. I never heard anybody speak of him as a

very reliable man.

Q. Who did you hear speak of him as not being a reliable man ?

A. I cannot tell you ; it was a general thing among the people in that neigh-

borhood ; that was his general reputation.

Q. That he was a common liar ?

A. No, sir ; I did not say that.

Q. What was it ?

A. That he was a man they could not generally rely upon. If there was a

'report coming from Cameron there was no reliance to be placed upon it.

Q. If you could not generally rely upon it was he not a common liar ?

A. I did not say so.

Q. Then he was no common liar ?

A. I did not say that.

Q. I want to know what estimate you put upon him ?

A. I said it was the general impression in the neighborhood that he could not

be relied upon.

Q. That was all the time from when he first came there ?

A. Yes, sir ; ever since I knew him.

Q. You knew him for how many years before 1861 ?

A. Eight or ten years, I suppose.

I

Q. He married there ?

jl
A. Yes, sir.

Q. How long was he married before 1861 ?

A. I could not tell you exactly ; I suppose eight or ten years.

Q. Was he married before he came there ?

A. Before he came to Elkton ; his fether- in-law lived in the county.

Q. He came there with that reputation and had it all the time he was there ?

A. I do not remember what it was exactly when he came there.

Q. But you do not remember the time when he did not have that bad repu-

tation ?

A. No, sir.
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James S. Crawford, residence Elkton, Maryland, sworn and examined.

By Mr. Pierrepont :

Q. How long have you resided at Elkton ?

A. Since the winter of 1865.

Q. What is your occupation now ?

A. I am clerk to the county commissioners.

Q. Do you know Stephen F. Cameron ?

A. I do.

Q. He married in that county, and his family live there now 1

A. Yes, sir.

Q. How many children has he 1

Mr. Bradley asked what the babies had to do with this question.

Mr. Pierrepont thought they might have something to do with it, but would
not press the question.

Q. When have you seen him last ?

A. Not since the summer or fall of 1861.

Q. Do you know what his character or reputation, among the people where

he lived, was for truth and veracity ?

Mr. Merrick. His general character.

Mr. Pierrepont. Yes, his general character?

A. I think I do.

Q. Was it a good one or bad one 1

A. He had the reputation of being very much given to exaggeration.

Q. As to his truth what was his reputation 1 What did people generally say

of him in that respect ?

(Question objected to by Mr. Merrick as having already been answered. Ob-
jection overruled.)

A. I think his reputation was that he was not truth-telling. I should sup-

pose no man could be given to exaggeration and still be truth-telling.

Q. And he had not the reputation of being truth-telling ?

A. No, sir.

Cross-examined by Mr. Merrick :

Q. I understand you to say that his reputation was that of a man given to

exaggeration. Was that his general reputation 1

A. Yes, sir.

Q. He did not bear the reputation of being a common liar, did he ?

A. I never heard the term " liar " applied to him.

Q. Who have you heard say he was a man given to exaggeration 1

A. Well, sir, I have heard a great many persons speak of his habit of exag-

geration.

Q. How long did you know him before 1861 1

A. I think since 1858 or '59
; I am not quite certain when my acquaintance

with him commenced.

Q. When did you leave Elkton ?

A. 1 think some time in the fall of '61
; I am not quite certain about it.

Q. What were your sympathies during the late war 1

A, My sympathies were on the side of the government, very decidedly.

Q. And his were on the other side ?

A. I cannot say where they were. We did not so understand it at one time.

Q. Were you not all very variable down there—first on one side and then ou

the other—from Creswell down?
A. No, sir ; we were not.

Q. You never changed your opinions about it?

A. Never; I have not yet.
i
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James T. McCullough, lawyer, residence Elktou, Marylaud, sworn and
examined.

By Mr. Pierrepont :

Q. How long have you known Stephen F. Cameron ?

A. I have known him since about the time he married his wife.

Q. "Where did he marry her ?

A. In our county.

Q. "When did you last see him in your town ?

A. Some time in the summer or fall of 1861.

Q. Before that time you knew him well, and knew his father-in-law and
family well ?

A. I knew them all very well.

Q. Please state what was his general repute among the people in the neigh-

borhood where he resided, if you know it.

A. I believe I know it. If I should have to say it was either good or bad, I

should say it was bad.

Cross-examined by Mr. Merrick :

Q. Did you associate with Cameron ?

A. Yes, sir.

Q. Did you move in the same circle with him 1

A. Yes, sir.

Q. Did your brother also associate with him ?

A. I have no brother. Hiram McCullough is not a brother of mine.

Q. Who did you hear say his reputation was bad ?

A. I do not know that 1 could tell. It has been spoken of a great deal

lately since he testified.

I
Q. I mean at that time—1861—or prior to that?

A. I suppose I gather up his reputation from what I have heard persona

speak.

Q. State what persons you have heard speak.

A. I remember about the time the war commenced, before Cameron went
away. Judge Price and I had a conversation about it. Sometime before he left

Cameron had been to Baltimore and made a report there of matters in oiu'

county, which was published in the Baltimore South. It was the infer-

ence that I drew from Judge Price's remarks, in part, that went to make up
the general reputation I speak of.

Q. You were discussing politics, were you not ?

A. He was telling me of something Cameron did over in Hertford, not par-

ticularly referring to politics. He was speaking of what was going on in Elkton,

about how the soldiers had acted, and making representations about affairs there.

Q. It referred to national matters, did it not ?

A. No ; it only referred to the statements of Cameron of what had been done
in our county. The statement he made I knew not to be correct ; it was an

exaggeration.

Q. Those were times of considerable political excitement, were they not 1

A. There was a good deal.

Q. Were there not statements made on both sides, at that time, very much
exaggerated ?

A. I suppose there were.

Q. Don't you know the fact t

A. I do not know that I can refer to any particular stiitement.

Q. There was a great deal of feeling in Elkton, was there not ?

A. No more than in other parts of the country.

Q. But there was political excitement to an extent that divided the people

. socially, was there not ?
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A. There was to a certain exteut ; not with myself personally ; I have had
associations all along among my own relations and my wife's relations on both

sides.

Q. Still did it not have that effect ?

A. It had some effect.

Q. Did it not have a very decided effect ; did it not break up some of your

own social relations ?

A. It may have done so. I do not think of any just now.

Q. Did you not have some friendships cooled ?

A. I may have had.

Q. If they were not entirely broken off, were they not materially cooled ?

A. I suppose they were. Cameron was a very erratic man. I attributed his

habit of exaggeration more to the character of his mind than anything else. I

never considered him entirely a sane man, and he was so regarded by a great

many persons.

Q. You attributed his character, then, to his mind, and not to his immorality 1

A. Exactly.

Q. You did not regard him as morally corrupt in regard to truth ?

A. I would not make it that strong.

Q. And upon the question of morals, therefore, you know nothing against

him ?

A. No, sir, I would not say that.

By Mr. Pierrepont :

Q. You would not say what 1

A. I would not rely upon his statements.

By Mr. Meijrick :

Q. I ask you again whether thei*e was any reputation going to affect him as

a moral man in regard to truth ?

A. It may have been due to the character of his mind.

Q. There was no reputation in the community that would taint him with im-

morality as being a malicious liar ?

A. 0, no, I never said that.

John Torbert, residence Elkton, Maryland, sworn and examined.

By Mr. Pierrepont :

Q. How long have you lived in Elkton 1

A. The last time since the fall of 1863. I was born and raised there, lived

there till 1859, and came back again in 1863.

Q. Did you know Stephen F. Cameron, who married there ?

A. Yes, sir.

Q. You knew his wife's father and his family ?

A. Yes, sir.

Q. When did you last see him there ?

A. I last saw him in 1861.

Q. Do you know what kind of a general reputation he bore in that neighbor-

hood as a man of truth and veracity ?

A. He had a reputation of being a wild sort of a man. I could hardly say.

I have heard his word doubted very frequently.

Q. Was his general reputation for truth good or bad ?

A. I have heard a great deal said about the man. I do not know that I

ever heard his reputation for truth discussed particularly.

Mr. Merrick said that witness, after that statement, could not say anything

further to impeach the character of Cameron.
Mr. Pierrepont said he desired the witness to explain what he meant by

that remark.
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The Court said he had a right to explain if it he wished.

Witness. I do not mean by that, that I never heard his character for truth

i and veracity discussed, but that I could not remember any particular instance
' when I heard it discussed.

Mr. PiKRREPONT. I did not ask you for any instances; I asked you what his

, general reputation was.

Mr. Bradley. And the witness answered that he had never heard his character

for truth discussed.

Witness. And I meant by that, I did not recollect who I had heard speak
of it.

By the Court :

I Q. Have you heard his character generally spoken of by the people ?

A. I have by almost every one—spoken of in general as far back as 1858 or

1 1859.

By Mr. Pierrepont :

Q. Will you tell us whether it was a good or a bad character for truth ?

A. He was generally considered a sort of crack-brained individual, a man about
half crazy. Whether he was morally corrupt, I would not like to say.

Q. You thought he was crack-brained, and that it affected his character as to

truth, or what turn did it take 1

The Court said, the question was how he was considered among the people

I

in respect to his truthfulness.

Witness. I will explain what I mean. The character of the man was such
that if he related any wonderful circumstance, nobody would believe him, until

they found out what was done.

Cross-examined by Mr. Merrick :

Q. Who have you heard say that his reputation for truth was bad, and they
would not believe him ?

A. I cannot say who I heard.

Q. You have heard it discussed ?

A. I have no doubt but what I have.

Q. I want to know the fact ; do you recollect ever hearing it discussed ?

A. I do not recollect ever hearing it discussed.

Mr. Merrick then moved that the testimony of this witness be stricken out.

The Court said he would understand first what the witness meant by his

answer.
I WiTiNESS. What I meant to say was that I cannot name any man who I
have heard say would not believe him.

By Mr. Merrick :

Q. Did you hear his character generally talked about 1

A. Yes, sir.

Q. As far back as 1861 ?

A. Before 1861. I was not in Elkton in 1861—not after 1859.

Q. How old are you ?

A. Nearly twenty-seven.

Q. Then you were nineteen at that time ?

A. About that age.

Q. Did you associate with Cameron ?

A. 0, yes; I met him almost every day while I was there, when he was in

own.
' Q. What were you doing at that time ?

A. My father was at that time in the mercantile business in town. I was
vith him.
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Q. Is your fatlier liviug now ?
j

A. Yes, sir.
[

Q. You say you canuot recollect any particular instance in which you heard

his character for truth discussed ?

A. ^ot at that time.

Q. And you cannot recollect any individual, at that time, who you heard

speak of it ?

A. I never thought of it—never thought of any particular man, and never

troubled myself about it.

Q. I understand you to say he was spoken of as a crack-brained sort of fel-

low, who would exaggerate about anything he undertook to tell, particularly if[

it was something wonderful ?

A. That explains his reputation about as well as anything you could say.

Q. You never heard him spoken of as a morally corrupt man ?

A. No ; he had rather a religious turn of mind—belonged to the church.

Q. His character for truth was pretty good, except that he was crack-

brained, &c. ?

A. Yes, sir ; that is it.

By a Juror : .

Q. From his reputation would you believe him on his oath ? I

A. Not unless he was corroborated. i

Mr. Bradley called attention to the fact that the counsel had not asked

that question of any witness.

Mr. PiBRREPONT said he had never asked that question of any witness in his

life.

Joseph L. Mahon, residence Elktou, Maryland, sworn and examined.

By Mr. Pierrepont :

Q. How long have you lived at Elkton ?

A. About thirty-two years.

Q. You were born there ? I

A. Yes, sir.

Q. You know the people there well?

A. Yes, sir. I

Q. Do you know Stephen P. Cameron ?

A. Yes, sir.

Q. Do you know his family, his wife, and his children ?

A. Yes, sir.

Q. When did you last see him there ?

Mr. Bradley said he must interfere again ; these questions about wife, family

and children, were not legitimate.

Mr. Pjerrepont insisted that the question was a proper one, and said he in'

tended to put it to every witness. The question now, however, was, when die

you last see him there ?

A. In 1861.

Q. Do you know what was said about him, and what was his general reputa

tion for truth in that region 1

A. His general reputation was not very good.

Q. State whether it was good or bad.
A. It was rather bad.

Cross-examined by Mr. Merrick :

'

Q. How long did you know him ?

A. I do not know. I suppose since he came to Elkton ; eight or ten years'

Q. When did he leave Elkton 1
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A. I do not know. In the summei* of 1S61, I believe.

Q. Have you heard him generally discussed as a man of truth ?

I
A. I have heard him frequently mentioned.

' Q. What have you heard said about him ?

' A. That he was not a very reliable man.

I Q. Was that the language used, or can't you recollect the language ?

A. I do not know that it is the exact language ; that was the meaning of it.

In speaking of anything that came from Cameron, people would say that he was

not reliable.

Q. He was spoken of as an erratic man, given to exaggeration ; was that his

character ?

A. That was his general character.
' Q. Did he have the character of being a corrupt liar ?

A. No ; I do not know that he did. He was a sort of fanatic ; a man of not

aerfectly sane mind.

Q. Does not one-half of Elkton think the other half of Elkton is not sane,

low?

A. No, sir.

Q. Did they not in '61?

A. No, sir ; I do not know that they did.

Q. Don't you think that was a very general opinion at that time ?

' A. No, sir.

Q. Was not party feeling running pretty high at that time ]

A. Yes, sir.

' Q. Pretty bitter ?

A. At that time I think it was.

Q. Particularly there in Elkton ?

A. Not more so there than in other parts of the State.

Q. Is it not still so ?

A. Not to a very great extent.

Q. Did it not create division among people in social life ?

A. Not to a very great extent.

Q. Did it not excite abuse and array one against another ?

A. No, sir ; not as a general thing.

Q. Did they do it as a particular thing ?

A. There were cases of that kind.

Q. They said a great many bad things about each other ?

A. In certain cases, I suppose they did.

Q. Were you on the same side with Cameron ?

A. I do not know, indeed ; I cannot answer that question.

Q. Why?
A. Because I never knew which side he was on.

Q. Did not you know which side he was on in 1861 ?

A. I knew after he went into the rebel army ; I never knew before.

Q. When did he go into the rebel army ?

A. In 1861.

j! Q. How often did you change from one side to the other before he went south .-'

1 A. I never changed.

Q. You always took the same side ?

A. I always did.

John B. Rbardon, residence Elkton, Maryland, sworn and examined.

By Mr. Pierrkpont :

Q. How long have you lived in Elkton ]

A. Since the 1st of December, '58.

62
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Q. Have you ever known Stephen F. Oaraeron, a man who married in that

town ?

A. Yes ; he married in the county.

Q. You knew the family ?

A. Yes, sir.

Q. And have you heard people talk about him ; have you heard his reputa-

tion among the people as a man of truth and veracity ?
I

A. I have heard him spoken of.

Q. Was it good or bal ?

(Question objected to by Mr. Bradley, the preliminary question not having

been put in proper form.)

Q. Do you know what his general reputation for truth and veracity is in the

region there ?

A. It is very low.

Q. You know what it is ?

A. Yes, sir.

Q. Will you state whether it is good or bad ?

A. In regard to truth, exaggeration, or anything, it is not reliable.

Cross-examined by Mr. Merrick : i

Q. What business were you engaged in at that time ?

A. Carriage-making. '

Q. How long have you known Cameron ?
,

A. From the time I moved to Elkton until the time I moved away. i

Q. Did you associate with his associates and friends ?
I

A. Nothing more than passing backward and forward in the street and meet-|

ing him in the street. i

Frank Titus, residence Elktou. Maryland, sworn and examined.

By Mr. PlERREPONT

:

Q. When did you go to Elkton to live?

A. About 1855.

Q. Do you know Stephen F. Cameron ]
j

A. Yes, sir.

Q. Do you know when he went away 1

A. I was not living in town when I heard he went away. I do not know.

Q. Do you know what was his reputation among the people living there for

truth and veracity 1

A. Yes, six-.

Q. State whether it was good or bad ?

A. I think it was bad.

Cross-examined by Mr. Merrick :

Q. What business were you engaged in ?

A. At that time I was a student in the academy.
Q. How old are you ?

A. Twenty-three.

Q. Then, twelve years ago you were eleven years old ?
j

A. I think I was a little older than that ; I was twenty-three last April. I

lived in Elkton from 1857 or '58 until the early part of '61, and was attending

school.
I

Q. And you undertake to say what was Cameron's general reputation in the

neighboi'hood ?

A. Yes ; in that part of the neighborhood where I associated.

Q. How large a neighborhood did you associate with ?

A. All around Elkton for a circuit, I suppose, of about two miles. I knew
the people generally there from about 1858 till 1861.
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Q. And associated with them generally ?

A. And associated with them generally
;
yes, sir.

Q. And you heard Cameron talked about by them generally ?

A. I cannot say I have heard every person I met talk about him ; I have

heard him spoken of.

Q. I want to know if you heard him spoken of generally by the persons you
did meet ?

A. I heard him spoken of by a good many.

Q. At that time or lately ?

A. At that time. I would not undertake, at this distance of time, to state the

names of the persons.

Q. Were you boarding or living there 1

A. My father lived in town a part of the time, and a part of the time he lived

at a distance, and I came in every morning.

Q. You associated with the same people Cameron did 1

A. I do not know with whom he associated particularly ; that is, with whom
he visited ; I would not undertake to say at what places he visited. He was at

that time a clerk for his father-in-law in the grain and commission business.

Q. Was he anythmg else ?

A. Not to my knowledge.

I
Q. Did he keep house?

f
A. At the time I knew him he lived with his father-in-law.

' Q. Did you visit there 1

A. No, sir ; I did not.

Q. Did you visit at the same houses that he visited at that time ?

A. I do not know.

Q. When you say his reputation was bad, do you mean by it that he was a

common liar ?

1 A. I do not know that it was to that effect ; it was that he was not a man of

probity. He was hardly considered a sane man. He was not a man of strict

truthfulness as regards telling facts.

Q. He exaggerated things, did he 1 Was anything said to you of his being

a wild, crack-brained fellow 1

A. Yes, sir ; I have heard that spoken of

Michael McNamara, residence Capitol hill, Washington, sworn and exam-
ined.

By the District Attorney :

Q. Do you know a witness who was examined here by the name of John T.

Tibbett 1

A. Yes, sir; I have known him since the 5th of August, 1863.

Q. Where did he live when you knew him ?

A. He came to Camp Baker and enlisted in my regiment.

Q. You were captain ?

A. I was his lieutenant then. He served in my company all the time ; Co.

B, Ist D. C. cavalry.

i Q. How long was he in your company ?

A. Until the 26th of October, 1865.

: Q. Then you had an opportunity of knowing his reputation for truth ?

1 A. I did.

Q. What was his reputation ]

! A. Excellent.

Cross-examined by Mr. Merrick :

Q. He had a reputation of being very smart, didn't he 1

i A. No, sir, not very smart ; he was a sober, steady man.
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Q. Did you ever hear his reputation for truth and veracity discussed ?

A. No, sir ; I never saw any occasion for it.

John H. Clark, residence on I street, beween First and Second, Washington,

D. C, sworn and examined.

By the District Attorney :

Q. How long have you resided here 1

A. Since my regiment was mustered out, in October, 1865.

Q. I see your arm is disabled ; what is the cause of that ?

A. A gun-shot wound.

Q. Where did you reside previous to your coming here ?

A. I was in the army five years before I came here.

Q. Where from ?

A. From the State of Wisconsin.

Q. State if you know one John T. Tibbett, a witness examined here

A. Yes, sir; I have known him since the fall of 1S63.

Q. Where did you form his acquaintance ; under what circumstances ?

A. In my regiment, the first District of Columbia cavalry.

Q. How long was he connected with the regiment?

A. Until it was mustered out, in October, 1865.

Q. "Were you his lieutenant ?

A. I was a lieutenant in the regiment, and for a time in the same company.

Q. Did you have an opportunity of knowing his general reputation among
his fellow-soldiers and associates 1

A. I did.

Q. What was it ?

A. His reputation was very good ; I never heard any one question his truth

and veracity in any way.

Cross-examined :

By Mr. Bradley :

Q. You never heard it called in question ?

A. I never did

Q. How long did you say you were in the service 1

A. Since 1858.

By Mr. Merrick :

Q. Who was in command of that regiment ?

A. L. C. Baker was the colonel. Lieutenant Colonel Conger was generally

in command.

John A. Campbell, residence on First street, corner of E south, Wash-
ington, sworn and examined.

By the District Attorney :

Q. How long have you lived in Washington ?

A. Since 1852.

Q. How are you now employed ?

A. As clerk in the Quartermaster General's ofiice.

Q. Do you know John T. Tibbett, a witness who was examined here?
A. Yes, sir. I became acquainted with him during the time I was in the

regiment, and knew him from the fall of 1863 until the 4th of September, 1865.

Q. Did you belong to the same company he did 1

A. No, sir.

Q. What position had you in that regiment to which he belonged?



TRIAL OF JOHN H. SURRATT. 973

A. I was sergeant major of the regiment.

Q. Do you know his reputation among his fellow-soldiers and associates for

truth?

A. I never heard it questioned.

Q. Was that reputation good or bad ?

A. His reputation was generally good.

Q, You never heard it questioned 1

A. Never before this time.

John E. Lowe sworn and examined.

By the District Attorney :

Q. State where you reside.

A. I reside on Fifth street west, between N and 0, in this city.

Q. How long have you resided here ?

A. Next October it will be six years.

Q. State how you are employed at this time 1

A. At my trade, the tailoring business.

Q. I ask you if you know John T. Tibbett, who is examined as a witness

on this trial 1

A. I do know him.

Q. How long have you known liiTi ?

A, About eighteen years, to the best of my knowledge.

Q. State if you know his reputation among his associates and neighbors for

truth and veracity ?

A. When I lived there I never heard anything to the contrary.

By Mr. Bradley :

Q. When did you live there ?

A. About six years ago, in Prince George county.

By Mr. Pierrepont :

Q. Then I understand you to say that in the eighteen years you have known
him you have never heard his reputation doubted ?

A. No, sir.

Cross-examined by Mr. Bradley :

Q. Where did you know him 1

A. In Prince George county.

Q. Where in that county?

A. At his father's house.

Q. Where is that 1

A. It was then between Mr. Mariot's and the Horse Head, on the same road

in this district.

Q. You know where Mr. Watson lived 1

A. This was the other side of Mr. Watson's.

Q. Do you know where the Orraes lived ?

A. They lived at the Horse Head six years ago, when I lived in Prince George.

Q. Where did you live ?

A. I lived in Woodville, about five miles from Horse Head.

Q. How far from where Mr. Tibbett lived 1

A. About the same distance.

Q. On what road ?

A. On the mail road—on the general road from there to Washington.

Q. Does that go by Woodville and by the place where Tibbett lived ?

A. Tibbett did not live exactly on the road. He lived to the right of the

road going to Horse Head.
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Q. What is Tibbett's business ?

A. He is a blacksmith.

Q. Did this young man work with him ?

A. He did at that time.

Q. And you say that in that neighborhood his reputation was always good

for truth and veracity ?

A. I never heard the contrary ; never.

Q. Did you ever hear anybody talking about it ?

A. Never.

Q. Do you know when he left his father's ?

A. No, sir ; I do not.

Q. Did he leave before you went away, or since ?

A. I do not think he left before I went away; but I cannot be positive about it.

Q. You never heard anybody speak about his truth-telling 1

A. No, sir; I never did.

John W. Kellev sworn and examined.

By the District Attorney :

Q. Where do you reside ?

A. I reside in this city, at the corner of Twelfth and Maryland avenue. I

have lived here about a year and a half.

Q. What is your occupation ?

A. I have been employed on the government monument grounds.

Q. You are the boss of the monument yard ?

A. I am one of the bosses
;
yes, sir.

Q. State to the jury if you know John T. Tibbett, one of the witnesses here.

A. 1 have known him for about seven or eight months. He is employed at

our place as a blacksmith.

Q. During these seven or eight months you have known him he has been in

your employ as a blacksmith ?

A. Not all the time. A part of the time he was at the Fourteenth street

park. I used to get my horses shod by him there.

Q. Do you know the persons with whom he is associated ?

A. I do not know that I do.

Q. Do you know what is his general reputation in that neighborhood for truth 1

(Question objected to by Mr. Bradley. The witness had already stated that

he did not know Tibbett's associates. Objection overruled. The general

reputation of the witness might be inquired into in the neighborhood where
he lived, whether among persons with whom he had associated or not. The
witness might have understood the question as applying tohis intimate friends.)

A. I have heard him very well spoken of.

Q. In regard to his reputation for truth ?

A. No, sir.

Q. Did you ever hear his reputation for truth and veracity questioned ?

A. No, sir.

Q. But you heard him well spoken of and his reputation for truth never ques-

tioned ?

A. I never heard it questioned.

Cross-examined by Mr. Merrick :

Q. How could you know his reputation for truth if you have never heard it

spoken of?

A. Only from what I have heard people say ; I have heard people speak
well of him.

Q. About his truth ?

A. I do not know so much about that.
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Q, You have known him for seven or eight months, and during that time you

have never heard people talking about him as to his character for truth ?

Lj A. No, sir.

By the District Attorney :

Q. But you have never heard it questioned 1

li A. No, sir.

James Gibson, residence K street, between Seventh and Eighth streets,

Washington, D. C, sworn and examined.

By the District Attorney :

Q. State your occupation.

A. Keeper of a restaurant.

Q. Do you know John T. Tibbett, who Avas examined as a witness ?

A. I have known him for about eleven months

1 1 Q. Do you know what his general reputation for truth among his neighbors

is?

A. I never heard it discussed.

Q. You never heard it questioned ?

A. No, sir.

Cross-examined by Mr. Bradley :

Q. Did you know anything about his reputation before he came up here,

among his neighbors down in Prince George county ?

A. I was never among his neighbors down there.

Q. Have you seen them or heard them talk about him ?

A. I never heard them talk about him.

Robert Martin, residence, Uniontown, D. C, sworn and examined.

By the District Attorney :

Q. Did you know John T. Tibbett who has been examined here as a wit-

ness ?

A. Yes; I have known him, I guess, about fifteen years.

Q. Did you live down in Prince George county ?

A. Yes, sir ; I lived down close by him.

Q. Did you know his father ?

A. Yes, sir.

Q. Did you know him while he was at work with his father, blacksmithiug ?

A. Yes, sir.

Q. Do you know his reputation for truth among his neighbors ?

A. I do not know anything about his reputation.

Q. You say you have known him for fifteen years. I ask you whether you

have heard his reputation for truth questioned among his neighbors 1

A. Only very latterly.

Q. When?
A. Within the last three or four months.

Q. Previous to this trial ?

A. I never heard anything said about it until I read it in the papers since the

trial.

Damel Garner, residence, Prince George county, sworn and examined.

By the District Attorney :

Q. Do you know John T. Tibbett, a witness examined here ?

A. Yes, sir j I have known him ever since he was a child.
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Q. How far did you live from his father's house ?

A. About four miles and a half.

Q. Do you know his reputation among his neighbors as a man of truth ?

A. I never heard it questioned.

Q. You are a farmer down there ?

A. I am a farmer and a constable ; I have been an officer down there for

twenty-five years.

Cross-examined by Mr. Bradley :

Q. You say you are an officer in Prince George county. Have you not beeu

indicted, tried, and convicted of malpractice in office ?

(Question objected to by the district attorney as improper. The court stated

that it was optional for the witness to answer it or not as he pleased.)

Witness. I can get a recommendation in that county that I am the best

officer that ever was in it.

Mr. Bradley. That is not answering my question.

Witness. Well, I will not answer it to please you.

The Court stated this was not the proper evidence ; if the witness had been

committed for crime or misdemeanor, the proper method of showing it was to

bring the record in court.

Mr. Bradley said that was the proper course if it was intended to show that

the witness was disqualified. That was not, however, his intention. The wit-

ness had declined to answer the question, as he had the right to do.

The Witness remarked that he declined to answer the question, but he was

still an officer in the county.

Reuben S. Richards, residence Prince George county, sworn and ex-

amined.

By the District Attorney :

Q. How far from the house of Mr. Tibbett, the father of the witness who

has been examined here, do you live ?

A. About eight miles, I suppose.

Q. What is your position there 1

A. I have been a justice of the peace ; I am not now.

Q. Did you know the witness, John T. Tibbett; and if so, how long have

you known him ]

A. Between five and six years.

Q. Where did you know him 1

A. At his father's house and in the neighborhood. I saw him frequently at

different places.

Q. Do you know what his general reputation was in regard to truth? and if

so, state what it was, whether good or bad.

A. I never heard it called in question. I suppose
Mr. Bradley. Nevermind what you suppose.

Witness. Well, I am only talking of what 1 have heard.

Cross-examined by Mr. Bradley :

Q. How could people speak about him generally, if you never heard his

reputation questioned 1

A. I will tell you how I know it. I am intimate in his father's family, and

consequently I am in that neighborhood frequently, and have heard him spoken

of with the rest of the family, and well spoken of as being a man of good

character.

Q. Did you ever hear anybody talking about his character for truth ?

A. I never heard it questioned.



TRIAL OF JOHN H. SURRATT. 977

Q. Then you never heard it talked about 1

A. I never heard him called in question as being a man of bad character.

John L. Kelley, residence Third and L streets, Washington, sworn and
examined.

By the District Attorney :

Q. How long have you lived in this city ?

A. Since 1862.

Q. Do you know John T. Tibbett, a witness on this trial 1

A. Yes, sir.

Q. How long have you known him ?

A. Since the summer of 1862.

Q. How did you form his acquaintance ?

f A. 1 am foreman of the United States horseshoeing shop, and I hired him.

Q. How long did you have him in your employment 1

A. Two terms as a horseshoer. I do not remember the exact time.

Q. Do you know what his reputation for truth was among the persons with

whom he associated ] and if so, state whether it was good or bad.

A. It was good.

i Cross-examined by Mr. Bradley :

! Q. Did you ever hear anything said about his truth I

A. Not a word.

Q. You never had any occasion to inquire into his truth ?

A. No, sir.

Q. When did he leave you ?

A. On the 10th of February, 1863.

I

Q. Have you seen anything of him since 1

I
A. I saw him about six months ago, and have seen him frequently since.

' Q. How many times you do not know 1

A. No, sir.

Q. You did not know anything about him before 1862 ?

A. No, sir.

I
Edmund Rockett, residence Prince George county, sworn and examined.

By the District Attorney :

Q. How old are you ?

A. 1 was born in 1791.

Q. You know this young man Tibbett ?

A. Yes, I know him very well. I knew him before he knew himself.

Q. How near do you live to his father's ?

A. Within about two or three miles. I have been a regular visitor at the

house and of the family all the time.

Q. Do you know his general reputation among his neighbors and associates

for truth ?

' A. Yes, sir ; he bears as good a character for his raising as any other young
man in the settlement.

Cross-examined by Mr. Bradley :

Q. How long have you lived there ?

A. Upwards of fifty years.

Q. You were not born there ?

A. No, sir.

Q. You say you know the elder Tibbett ?
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A. Yes, sir ; a good pious old man, and as good a citizen as we have in that

,

county. i

Q. Do you know "William J. Watson ?

A. Yes, sir.

Q. Where does he live ?

A. In the neighborhood of the Tibbetts.

Q. Is he intimate with the family ?

(Question objected to by Mr. Pierrepont, and withdrawn.)

Q. Do you know the neighbors that visited at Mr. Tibbett's 1

(Question objected to by Mr. Pierrepont, and objection sustained.)

Witness. A man who has to work for his living and daily bread does not

want any visitors.

Q. Is that a pretty thickly settled neighborhood down there 1

A. Reasonably. It is thickly settled, I believe, according to the soil of the

land.

Q. How near to the Tibbetts did you live ?

A. About two or three miles.

Q. Which way—towards the Horse Head, or this way ?

A. A part of the time I have lived near Horse Head, and since then a little

further up toward Brandywine. I

Q. You know everybody in that neighborhood?
f

A. Yes, I do. '

Q. You knew this young man before he knew himself ?

A. Yes, I did. I perhaps took him in my arms and danced him about. 1

1

came very often to his father to get blacksmithing done. Was very fond ofi

children.

Q. And during all that time you never heard a word against him 1

A. No, sir. He was a man of good character—a good moral citizen.

Q. And a truthful man?
A. Yes, sir. No one in that county ever said anything to the contrary.

Q. You never heard any one in the neighborhood say anything against him ?

A. I never did, unless it was some secesh who was prejudiced against him.j

Q. Was Mr. Watson secesh 1

A. No, sir ; he is not. Mr. Watson does not say anything against him.

WiLiJAM Lloyd, carpenter, residence National Monument grounds, Wash-
ington, sworn and examined.

By the District Attorney :

Q. Do you know this man Tibbett ?

A. Yes, sir; I have known him for three months and ten days.

Q. How did you form his acquaintance ?

A. By his being employed there in the same place with me,

Q. During your acquaintance have you had any opportunity to find out as to

his reputation for truth ? And if so, state whether it is good or bad.

A. It is good.

Cross-examined by Mr. Bradley :

Q. You have known him for three months and have not heard anything

against his character for truth ]

A. Not till I saw it in the paper.

Q. You speak of what other people said about it, or what you know ?

A. Other people spoke very well of his character.

Q. It has been nearly six weeks since he has been examined here a.3 a wit-

ness; how many times have you heard him spoken of?

A. They said it was false. I have heard them say that.
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I Joseph Colclazer, residence S^ street, between Sixth and Seventh streets,

Washington, sworn and examined.

I
By the District Attorney :

Q. How long have you known John T. Tibbett ?

A. I have known him personally since January last.

Q. How did you form his acquaintance ?

A. By working in government shop blacksmithing with him.

Q. Did you have an opportunity of forming some knowledge of his reputa-

tion for truth among his associates 1 If so, state whether it was good or bad.

A. I think I have in general noticed such things among persons, and I think

his reputation for truth is excellent.

Cross-examined by Mr. Bradley :

Q. Then you have heard it talked about ?

A There was no question about it.

Q. But you say it was excellent ; have you not heard it spoken about ?

A. Nothing at all.

Q. What makes you think it is excellent ?

A. I never heard a word spoken against him in my life.

Q. And therefore you think his character is excellent ?

A. I do.

John Ogden, residence comer of Seventeenth and E streets, "Washington,

;8Worn and examined.

' By the District Attorney :

Q. How long have you resided in Washington ?

A. About five years.

Q. What is your occupation 1

A. I am a blacksmith. At the present time I am a watchman in the Quarter-

master General's department.

Q. You know John T. Tibbett ?

A. Yes ; I have known him since about the 1st of January. He was work-
ing for me in the same business.

;
Q. State whether his reputation for truth is good or bad, if you know.
A. I never heard anything against him by any man. He always performed

his duty. His conduct was always good so far as I saw.

Q. Did you ever hear it questioned ?

A. Never before I saw it in the papers in connection with this trial.

Eugene Bowex, mounted messenger of Colonel Bell, Washington city,

sworn and examined.

By the District Attorney :

Q . Were you a soldier ?

A. Yes, I have been.

Q. You lost an arm in the sei-vice ?

A. I believe so.

Q. Do you know this young man Tibbett 1

A. I have known him about eight months. I have seen him occasionally

at the Fourteenth street park, where I used to go to get horses shod, and since

he came in our department I have been pretty intimate with him.
i Q. How has he been employed in your department ?

A. As a blacksmith.

Q. Did you have an opportunity to form a knowledge of his reputation for

truth among his associates ? If so, state whether it is good or bad.
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A. I never knew an honest man who will doubt his word.

The court took a recess until tomorrow at 10 o'clock a. m.

Wednesday, July 24, 1867.

The court was opened at 10 o'clock.

Francis C. Speight sworn and examined.

By Mr. PlERREPONT :

Q. State where you live.

A. In the city of New York.

Q. What is your position there %

A. I am a captain in the Metropolitan Police department.

Q. Of what department ?

A. Of the 29th precinct.

Q. How long have you been there?

A. It was thirteen years the 17th of this month since I first became connected

with the department. I have been connected with the department ever since,

with the exception of three years. I have been in my present position about four-

teen years.

Q. Have you heard of a man who calls himself Dr. Augustus Bissell ?

A. I know a man called Dr. Bissell. I do not know about the "Augustus."i

Q. The one who testified here, do you know where he lives ?

A. He keeps a drug store, I believe, at the corner of Twenty-third street and

Seventh avenue.

Q. Has he been at other places also in New York ?

A. Yes, sir.

Q. What business has he been following in New York?
A. He bought a place of a man by the name of Eaton, in Broadway.

Q. What was that place ?

A. A public house.

Q. Restaurant and eating-house ?

A. Yes, sir.

Q. And he attended that ?

A. He did not attend that himself. He was staying about there. It was

understood that he furnished the money to buy it.

Q. How long was he there ?

A. I really do not know. He must have been there seven or eight months,

maybe more.

Q. Do you know anything about his character and reputation for truth among
the people there with whom he lived ?

A. I have heard him spoken of as a man of very bad reputation.

Q. For what ?

A. For veracity ; as a mysterious sort of a man that nobody knew much
about. I have had him pointed out.

Mr. Bradley objected to the witness speaking of Dr. Bissell's general char-;

acter.

The Court admonished the witness to confine himself to his character for

truth and veracity.

Q. What is his character for truth and veracity—good or bad ?

A. Bad.

Cross-examined by Mr. Bradley :

Q. Who did you ever hear speak of it \

A. Several,

Q. Who for one ?
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A. Mr. Campbell, a jeweller on Fourth aveuue.

Q. What is his first name 1

A. I cannot really tell.

Q. What is the number of bis place ?

A. 339, I think.

Q. Who flse ?

A. I have heard a man by the name of Gleason speak of it.

Q. Where is he 1

A. He is a policeman in New York under my command.

Q. When did you hear him speak of him ?

A. 0, well, a half a dozen times within the last two or three montha.

Q. How long have you known this Dr. Bissell that you speak of?

A. About two years.

Q. And that is all you can recollect he has been engaged in ? At one time

you say he furnished the money to purchase out Eaton, on Broadway, and that

now he is keeping a drug store at the corner of Twenty-third street and Seventh

avenue ?

A. I understand he is.

Q. You know nothing about that fact ?

A. Not for a certainty ; I never was in his store ; but he has told me so.

Q. How long has he been keeping that drug store ?

' A. I do not know, but it cannot be a gi-eat while, because he told me he was

going to keep one on the corner of Twenty-third and Sixth avenue, and I find

now it is occupied as a furniture store, and not as a drug store. He told me
that he had leased it.

Q. Do you know about his purchasing out the restaurant of Eaton ?

A. Nothing more than that I was told so by Mr. Eaton, and that he was sit-

ting about there seeming to have control.

Q. When was that ?

A. It was about a year ago.

Q. Have you read any of the evidence he gave in this case ?

A. I have.

Q. When was your attention called to the evidence he had given ?

A. I have read all the evidence over very carefully, and when I came to read

his evidence 1 recollected him.

Q. Did you communicate to the authorities here, or somebody come for you ?

A. I wrote to Mr. Pierrepont on last Sunday, but I was waited upon on

'Tuesday morning and subpoenaed. They could not have known anything of

that letter, because though written on Sunday it was not mailed until Monday.
I do not know whether Mr. Pierrepont ever received the letter or not.

Mr. Pierrepont stated that he had received the letter, but the witness was

sent for before it reached here.

Q. That is the only communication you had prior to being summoned ?

A. I received a telegi-aphic despatch at my house at 12 o'clock on Monday
night, and Tuesday forenoon I was subpojnaed.

Q. You say you have heard his character for truth spoken of ?

A. Yes, sir.

Q. When?
A. I have heard it several times within the last month or six weeks.

Q. You have heard his character for truth spoken of?

A. I have.

Q. Who did you hear speak of his character for truth ?

A. I have heard Mr. Campbell.

Q. Who else 1

A. Mr. Gleason.

Q. His character for truth 1
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A. Yes, sir.
_ |

Q. How did the question as to his truth arise between these men ; were 1

they complaining of his dealings between them or not ?

A. They were talking about his connection with the bank at Hoboken

.

Q. Campbell and Gleason ?

A. Yes, sir.

Q. Did they then talk about his truth ?

A. Yes, sir.

Q. I do not want any conversation between them ; I only want to know the

fact whether they talked about his truth or not.

A. They did.

Q. That was how long ago ?

A. Within the last two months.

Q. Do you know where he came from to New York ?

A. I do not.

Q. Do you know where the Waverly is in New York ?

A. I know there is such a place.

Q. You don't know where it is ?

A. I do not know as I do.

Q. You have stated his general reputation for truth and veracity is bad ?

A. Yes, sir.

Q. Do you know who spoke of it except these two men ?

A. I do not recollect so as to be able to call to my mind at present.

Q. Do you know any of his companions, or people with whom he associated

in New York ?

A. I do not know. They say he associated with Chris. Hogan,

Q. I asked you if you knew with whom he associates 1

A. That is one of the men that I have heard he was intimate with. I have

never seen them together.

Q. Do you know the persons with whom he associates in New York ? is my
question.

A. I have seen him associate with a great many men that I did not know
personally. I do not know any of his particular associates.

Q. Do you know the firm of Cassiday & Covell ?

A. No, sir.

Q. You do not know any such firm in Warren street. New York ?

A. No, sir ; I cannot call them to my mind at present, at any rate.

Q. Does your district extend to Warren street ?

A. No, sir.

Q. When did he tell you that he kept a drug store on the corner of Twenty-

third street and Seventh avenue 1

A. I should think it was about two weeks ago, to the best of my recollection.

Q. When you first saw him to know him was he lame or not ?

A. He was lame.

Q. Was he or not on crutches ?

A. He was on crutches.

Q. Was he engaged in any other business ?

A. No, sir.

By Mr. Pierrepont. You have been asked about a conversation that you

had in relation to this man's character for truth, and you said it was in connec-|

tion with something said about a bank in Hoboken. Give us the whole conver-!

sation.

Mr. Bradley said in his examination he had not asked for the whole con,

versation, but had expressly confined his inquiry to what was said in regard tol

his truth. However, he was perfectly willing that the whole should be stated.)

Mr. Pierrepont. Please state all that was said.
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Witness. The conversation was to the effect that Dr. Bissell had been im-

prisoned in reference to some certificates of deposit on a bogus bank, and he had

turned State's evidence ?

Mr. Bradley. Is that all the conversation? We want the whole.

Witness. And the parties that were talking about him said they would not

believe him under oath. That was Dr. Campbell.

Mr. Bradley. That is all ?

Witness. Yes, sir.

Patrick Kilduff sworn and examined.

By Mr. Pierrepont :

Q. Where do you live ?

A. No. 948 Broadway, New York.

Q. How long have you lived in New York ?

A. Since '58. I suppose I have been living there altogether twenty- eight

years.

Q. Do you know Dr. Bissell ?

A. Yes, sir.

Q. Tell the jury how long you have known him.

A. Two years.

Q. Have you had any business transactions with him ?

A. Yes, sir.

Q. Did you know anything about an eating-house that he had to do with ?

A. Yes, sir.

Q. Do you know what his reputation is among the people with whom he lives

for truth and veracity ?

A. Yes, sir.

Q. Is it a reputation that is good or bad ?

I

A. Bad.

Cross-examined by Mr. Bradley :

Q. What do you mean by bad reputation for truth 1

A. I do not consider that he is a man of honor. I would not believe him
under oath.

Q. Is he an habitual liar 1

I

A. I would not believe him under oath.

,
Mr. Bradley. I did not ask what you would believe. Do you mean to say

his reputation is that of a common liar ?

A. Yes, sir ; if it is to his interest.

Q. I want to know what his general reputation is as to his telling the truth.

Is he a common liar 1

A. Yes, sir.

Q. How many people do you know that know him ?

A. I know five or six, or six or eight, or eight or ten. I cannot remember
their names.

\
Q. And among this five or six, six or eight, or eight or ten, who have you

ever heard speak of his general reputation for truth ?

A. Mr. Campbell, Mr. Eaton, Mr. Hiram Faulkner, and a gentleman at the

Everett House, whose name I cannot call. They said they would not believe

him on his oath.

Q. Give us the others.

A. I cannot give you the others, for I have never charged my memory with

them.

Q. Where does Faulkner live ?

A. The last place I knew him to live was in Canal street.

Q. What was he doing ?
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A. Keeping a public house, the last time I heard of him. I had been off

some year or so, and returned to New York.

Q. What is your business 1

A. Keeping a public house.

Q. Where?
A. 948 Broadway, New York.

Q. W^ho came after you 1

A. I do not know the gentleman's name. I was subpoenaed.

Q. Were you acquainted with Dr. Bissell ?

A. Yes, sir; I have had two years' acquaintance with him.

Q. How came they to find out that you knew anything about it ?

A. I do not know, except seeing my number, 1160 Broadway, the house I

kept in New York. It was through that I got into it. I do not know any

other way. Some gentlemen came there and subpoenaed me; that is all I know
about it.

Q. You did not tell anybody ?

A. No, sir.

Q. You read his evidence in the paper ?

A. It was read to me by my son.

Q. And then you spoke of it 1

A. No, sir ; I may, perhaps, have made a casual remark to him or to my
wife. That is all.

Q. You do not know how it was found out that you knew about it ?

(Mr. Pfbrrepont said unless the court regarded the examination on this point

a pertinent one, he would have to object. He had not done so heretofore, be-

cause he was disposed to allow counsel the widest range ; but he must now
interpose, in order to prevent an unnecessary consumption of time. This wit-

ness had already answered fully on the subject, and he must object to its going

further.

The Court remarked that he had before taken occasion to observe that he

thought such questions were irrelevant and improper ; but as counsel did not

object, he did not feel disposed to interfere. As objection had now been made,

however, he would have to rule the question out. Exception reserved.)

Q. Where does Eaton live 1

A. The last time I saw him was four weeks ago. He was not then doing

anything.

Joseph B. Stewart recalled and examined.

By Mr. Pierrepont :

Q. You have been examined before, I believe 1

A. Yes, sir.

Q. You then stated that you followed Booth out from the theatre on the night

of the murder ?

A. Yes, sir.

Q. What was the condition of the moon when you followed him out of the

theatre, and the condition of the night as to its being cloudy ]

Mr. Bradley objected on the ground that this subject had all been gone

into by the prosecution on the examination in chief, and that the defence had

answered it.

Mr. Pierrepont said that if they had given any evidence with regard to the

condition of the night of the 14th of April as to its being cloudy or not, they

certainly were not entitled to give it now, but he did not understand that any

such evidence had been given by them ; such had been given by the defence.

Mr. Bradley said they did not object to the latter part of the question as

regards the condition of the night in respect to clearness. He was not sure

that they had given evidence in regard to that in their examination in chief,

but he was sure that they had with regard to the condition of the moon.
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By Mr. Pierrepont :

j
Q. "Will you state the condition of the night as to its brightness ?

I A. The first thing I obt?ervecl iu opening the door was the condition of the
= night My attention went directly to that to see what I could perceive outside.

I was looking for the person who had just gone out. I recollect distinct'y the

way it appeared to me. Looking upward I saw the sky was lighting up ; I

saw that it was lighter above than it was below. In raising my eye from the
ground upward, I coiild see Mr. Booth's head ; and I could distinctly see the
knife in his hand as he crossed the alley-way.

Mr. Bradley. What was the condition of the night is the question, as I un-
derstand it.

Witness. I am trying to give the reasons of my observations. It was light

enough to see distinctly the person on the horse, see his arm, see the movements
of his hands, and see his working at the rein. The distance from him to me
was some fifteen feet

Q. What was the condition of the night as to its clearness at that time ?

A. At that time the night had the appearance of a moon giving light. It

was rising. It was not very high, but afforded light sufficient to see as I have
described.

Q. After that did you go about the streets ?

' A. After that, I returned to the theatre and took my family, and the com-
pany with us, and went out and walked from the theatre home, not being able to

find my carriage. In walking from the theatre home it was light enough to see

at a considerable distance a person going and coming ; and to distinguish the

size of persons, larger or smaller. It increased in light as I got up. When I

reached home I left my family at the door and started at once to go down to Mr.
Stanton's. I live the second door from 13th on K street, and Mr. Stanton lives

a little more than half way of the block on K, between 13th and 14th. In cross-

ing 13th street, coming to the corner of Franklin square, I could distinctly see

persons in front of Mr. Stanton's house, so much so that I did not cross over the

street, but walked down opposite, being satisfied of the fact that they were rec-

ognized there ; that there was nothing improper there. In compliance with a

promise I had made to some police officers, I then walked down to the police

headquarters. In going there I walked pretty much the same route as I took

in going home. I recollect distinctly that it was light enough to see people

moving. I could distinctly see the appearance of persons who passed me on

the opposite side of the street. I remained in the neighborhood of the police

office until the gentleman in charge there said I need not remain any longer

;

that he would take my statement the next day. I was in front of the police

office most of the time, and I had no difficulty in seeing persons on the

street in which the office was, down as far as Pennsylvania avenue, as well as

those up 10th street in the neighborhood of the theatre. It was not a decidedly

clear night. There was a haze ; but it was a moonlight night, and there was

sufficient light to see persons at the distances and under the circumstances 1

have described.

[
Cross-examined by Mr. Bradley :

i Q. Were the lamps lit that night ?

A. There was gas in the early part of the night.

Q. Was the gas lighted at that time J

A. I do not think it was, but that would not make any-

Mr. Bradley. Never mind reasoning I am talking about memory now.

Q. Was the gas in the streets lighted at the time of the assassination ?

63
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A. I believe it was at that time, but my impression is that when I returned

from my house there was no gas.

Q. AVas there not a lamp in front of Mr. Stanton's house, and was not there

a bright light burning there that night ?

A. There was a light there, but it was not very bright.

Q. Was not the burner larger than those of the ordinary street lamps—one

of Mr. Stanton's own I

A. I am not sure but it was.

Q. Then the people you saw at Mr. Stanton's, you saw by that gas-light ?

A. When I got directly opposite Mr. Stanton's I could see the people dis-

tinctly.

Q. When you got down to Mr. Lindley's house, on the corner of Thirteenth

and K
WiTiN'Es-s. I was on the opposite side.

Q. Was not there a lamp burning at the corner of Thirteenth and K ?

A. I do not think there was.

Q. Was not there a lamp burning on Franklin square, between Thirteenth

and Fourteenth streets ?

A. I would not tax my memory to say there Avas.

Q. Were you in the shade of those trees ?

A. I walked down under the shade of those trees.

Q. And from there you could distinctly see the persons collected in front of

Mr. Stanton's '(

A, Yes, sir.

Q. As you returned to the police headquarters was not there a strong light

in front of the building?

A. There was.

Q. Do you recollect whether there was not a gas-light all the way down the

street from that house to the avenue, and from the avenue to the police head-

quarters ?

A. I do not believe there was ; if there was, it was not sufficient to attract

my attention, or to afford light as against that of the moon.

Q. You think the moon was so bright at that time that the gas-lights in the

street would not have much effect 1

A. That it would not be necessary to distinguish a person at some distance.

Q. State whether or not the moonlight was so bright at that time that the

power of the gas-lights was in some measure diminished.

A. That would have been the case had the lights been burning; but it was

my impression that the lights Avere not generally burning on the street on my
return.

Q. Do you know at what time the moon rose that night ?

A. I would not have known but for the condition of things ; I looked to see

that night ; I never look now to see.

Q. Do you know at Avhat time the moon rose that night ?

A. I do know that the moon was rising at twenty minutes to ten, and was

up sufficient to gi\'e light. My position was inside of these walls, in the rear

of the building, and the light up was much greater than that below.

Q. Do you say there was no light thrown from the theatre out into that alley ?

A. No, sir; none that would be of any service to you at all.

Q. No upper light ?

A. No, sir.

Q. Do you know whether there is a Avindow in the back part of the theatre? '

A. On returning to the theatre, after 1 had followed Mr. Booth some distance, '

I could see there was a light from the window, but it was not very strong ; it

did not reflect back in that way.
Q. You saw lights in the window in the back part of the theatre. Didn't '
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that light light up the upper part of the area at the place where you went ?

That light was high up iu the theatre.

A. Yee, sir,

Q. A light passing out of that would illuiniuate some distance, when there
' would he a deep shadow near the theatre 1

j
A. It would contribute to increase the light.

I
Q. You cannot tell, then, the effect had in lighting up the retreating horse-

man ?

A. It would have some assistance.

Q. Did you take time to reflect then what kind of light it was that you saw
when you looked up ?

A. That was the impression made upon me at the time, from the close obser-
' vatiou I made of the night.

Q, AVhen you went back to the police oflSce what was the condition of the

night?

A. The condition of the night as I returned to the police office was lighter.

I sat up until 1 o'clock, and about that hour it commenced getting considerably

darker

Q. I understand you to say the atmosphere was hazy ?

A. There was a heavy, humid atmosphere.

Q. Do you recollect at all the condition of the clouds—how far the heavens

i'were overspread with clouds ?

A. I do not recollect of noticing anything of that sort. There was an inter-

vening haze, but it was not a heavy cloud.

Q. Do you recollect of seeing any stars that night 1

A. No. sir.

Q. Have you any idea how high the moon was up at 11 o'clock?

A. That would be about the time I returned to police headquarters. I would
say that the moon was then an hour high.

Mr. Bradley. That don't give us much idea of the condition of the moon.

That would depend on where it rose.

A. I do not hnow the astronomical range or mode of expression, and there-

fore cannot say more. The moon was plainly visible. It was up sufficiently

high to begin to reflect a considerable light upon the earth. Of course it was
not as clear as it would have been in the absence of such a haze as over-

shadowed it.

Q. Did you make any memorandum of the condition of the moon that night ?

A. I had no occasion to make a memorandum, but I have a very strong

recollection in my mind.

Major A. C. Richards, superintendent of Metropolitan Police, recalled.

By Mr. PlERREPONT :

Q. Can you state whether, subsequent to the 14th, between the 14th and the

16lh, Mr. Weichmann was arrested ?

A. Not to my knowledge.

Q. Would you have known it, if he had been arrested ?

A. I ought to have known it.

Q. Why ought you to have known it ?

A. The records of the office would show it.

Q. Is there any such thing in the records ?

A. I have not examined particularly with reference to that. I can do so.

Q. Have you them there ?

A. Yes, sir.

Q. Will you examine them, if you please ?

A. (After examination.) These records were kept by a Mr. Newell, a detailed
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officer, now Lieutenant Newell. They are in his handwriting. There is no

record of that name on the 15th.

Q. Is there on the 16th ?

A. None on the 16th.

Cross-examined by Mr. Bradley:

Q. Did you see Mr. Weichmann at your office on the 15th or 16th 1

A. I had a conversation wnth him in my office on the morning of the 15th.

Q. Then, on the 15th or 16th, did you understand from Mr. McDevitt or any

one else that he was in charge, and would have to stay there in the office?

A. I can state all the circumstances connected with it. When I came to my
office in the morning, probably a little before 9 o'clock or after, I had occasion

to pass oiTt and return again. 1 found Weichmann in my private office in

the second story ; I think by himself at the time. In a short while Mr.

McDevitt, the detective officer, came in and introduced me to him, (Weichmann.)
Either at that time, or immediately after, we had a conversation as to the pro-

priety of putting him under arrest. The result of our conversation was that

we had better not inform him that he was under arrest, but that we wanted to

use him to pursue the suspected assassins of the President. We did not intend

that he should escape from our custody. He was not informed, to my knowledge.

By Mr. Merrick:

Q. You had him in charge ?

A. Yes, sir; but not to his knowledge. It was our intention to hold him as

a witness, for the reason that certain other parties were monopolizing all the

information, and we wanted to hold him, as we thought we had not been treated

altogether proper.

By Mr. Bradley :

Q. Were you at the examination at the arsenal ?

A. I was not examined there.

Q. Were you there when he was examined ?

A. I did not hear any of his examination on the stand.

Q. You have read his examination 1

A. I have not. I may have glanced over it, but never particularly. I have

never read the evidence given on the assassination trials.

Q. You do not know whether he swore on that occasion that he was put in

charge there or not?

A. I do not know that anybody has sworn that he was arrested.

Q. Was he notified that he would have to stay at your office 1

A. One night after he had returned from down the country—I think Monday
or Tuesday—he said something about going somewhere to stay. We per-

suaded him to remain there and sleep in my office. We did not order him to

do so ; did not tell him he must do so, but persuaded him to ; and finally he

concluded it was best to do as we suggested.

Q. He was not told that he could not go home ?

A. Not to my knowledge.

Q. Who was there with you ?

A. I think Mr. McDevitt was there almost all the time.

Q. Who else 1

A. 1 have no recollection of any other person.

By Mr. Merrick :

' Q. What persuasion did you use 1

A. I do not know. I think we stated to him that some of Baker's detectives

might get hold of him. I think that was it.

(4. Did he sleep on the floor that night ?
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A. I think lie did. I did not see him lie down.

Q. You did not stay there ?

A. No, sir.

Michael Mitchell sworn and examined.

By Mr. PiERREPONT :

Q. Where do you reside ?

A. In Waterloo, Canada.

Q. How long have you resided in Waterloo, Canada ?

A. Since 1847.

Q. What is your occupation?

A. Land surveyor and civil engineer.

Q. Do you know the general repute of Dr. ]\[cMillan for truth in that

region ?

A. I do.

Q. State whether it is good or bad 1

A. It is good.

Q. Did you ever know any better ?

A. Not in our county.

(No cross-examination.)

Thomas Brawsart sworn and examined.

By Mr. Pierrepont :

Q. Where do you reside ?

A. Waterloo, Canada.

Q. How long have you resided in Waterloo, Canada ?

A. Twenty-four years next month.

Q. What is your occupation there ?

A. Notary public.

Q. What is a notary public there 1 It is different, I believe, from what it is

in the United States ?

A. Yes, sir ; there is some difference. We hold a commission under the gov-

ernment. Our business is to make deeds and settle estates ; and a good many
other things, too.

Q. Do you know Dr. McMillan ?

A. Yes, sir ; I have known him since I lived there.

Q. Do you know what his repute there is as a man of truth ?

A. Yes, sir.

Q. What is it ?

A. Very good.

Q. Did you ever bear of any better one ?

A. No, sir.

(No cross-examination.)

Edmund Frechett sworn and examined.

By Mr. Pferrepont :

Q. Where do you reside ?

A. In Montreal, Canada. I was born there.

Q. What is your business 1

A. I am a notary.

Q. Do you know St. Marie 1

A. Yes, sir.

Q. How long have you known him ?

A. About twelve years.

Q. Do you know his reputation among the people witb whom he lived ?
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A. T have not seen him since a few years.

Q. Did you know his reputation when he lived there ?

A. It was good when he lived there.

Q. For truth, you speak of?

A. Yes, sir.

Cross-examined by Mr. Bradley :

Q. When did he live there ?

A. I think in '62 ; but I am not positive about the time.

Q. Wnat was he doing before he left ?

A. He was employed in the educational department.

Q. Has he been back since 1862 to reside 1

A. I have seen him but once since last year. I met him on the street.

Q. Was his i-eputation good in 1862, when he left and after he left Montreal,

for truth ?

A. Yes, sir.

Q. Did you ever hear it spoken of?

A. I never heard anything against him for truth.

Q. You do not know, then, whether or not people talked about him when he

went away, and after he went away ?

A. No, sir. I met him but once afterwards.

Mr. Bradley. I did not speak of your meeting him, but what the people in

Montreal said about his character for truth and veracity after he went away in

1862?
A. They said nothing. I did not hear anything said against his veracity

afterwards.

Q. Did you hear anything said about him at all 1

A. They said he had left the department for the States, taking away with

him a certain sum of money, but that the money had been refunded ; that he

had sent back a portion, and that the balance was paid by his father.

Q. When was that ?

A. It was a month or two afterwards when I heard that.

By Mr. Merrick :

Q. Do you know that the balance was paid ?

A. I cannot say. I heard it was paid.

Q. Do you know it yourself?

A. No, sir.

Alexis Burnette sworn and examined.

By Mr. Pierrepont:

Q. Where do you reside 1

A. In Montreal.

Q. You are a lawyer, I believe ?

A. Yes, sir.

Q. Do you know a Mr. Nagle, from your country, a lawyer ?

A. I do.

Q. Do you see him in the room ?

A. I saw him a shoi't time ago here.

Q. Did you know St. Marie ?

A. I did.

Q. Do you know what his character for truth and veracity was in the region

•where he lived—in Montreal 1

A. From 1853 up to the time he left Montreal I knew him all the time. Both

his character and his general reputation then for truth was very good, up to the

.time he left Montreal.
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Q. What is tlie reputation of Mr. Nagle for truth and veracity ?

A. I believe it is good. I know Mr. Nagle intimately, and from what I know

of him I know it to be good.

Mr. PiBRREPONT. I speak of repute—of what people say of him ?

A. His reputation is good. I have heard some parties say something against

him, but I took that to be from enemies.

Q. Have you had conversations with him about this case ?

A. We had some conversations about this trial. He told me he had received

a certain sum of money, which I believe to be SoOO.

Q. $500 in gold ?

A. In gold, I believe it was said.

Cross-examined by Mr. Bradley :

Q. Did he tell you what it was for ?

A. I understood it to be for his services in the case.

Q. Did he not add to it his expenses and the expenses of the witnesses who
came here ?

A. There was nothing said about any witnesses who came here. He stated

to me that he would come here, and of course this was to cover these expenses

also. I do not remember that the expenses of other witnesses was mentioned.

Q. When did you have that conversation with him 1

A. We have had several conversations during the past four or five weeks.

Q. In those conversations he told you he had received $500 to cover his ser-

vices and expenses 1

A. Yes, sir ; I understood it to be for his services, fees, and expenses.

By Mr. Merrick :

Q. You say St. Marie's general reputation was good up to the time he lef*

Montreal. What did people say about him for telling truths or falsehoods after

he left ?

A. I understood his reputation after he left, on that point, was as good as be-

fore ; that is, I never heard anybody say that he told an untruth.

Q. Did you ever hear anybody say that he lied ?

A. No, sir.

Q. On that point you understood his reputation to be good?
A. Yes, sir ; on that point.

FRANcrs Reeside sworn and examined.

By the District Attorney :

Q. Where do you reside ?

A. No. 610 Seventh street, Island.

Q. How long have you resided in this city ?

A. Sixteen years.

Q. What business are you engaged in ?

A. I am a bricklayer.

Q. State if you know William E. Cleaver, a witness who was examined here.

A. I do. *

Q. State how long you have known him.

A. About ten or twelve years.

Q. State if you know his reputation in this community for truth ; and if so,

state whether it is good or bad.

A. His reputation was never doubted before the case into which he got of

late.

Q. Previous to that had you ever heard anything against his reputation for

truth ?
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A. Never before that.

Q. Was his reputation for truth good or bad 1

A. Good.

Cross-examined by Mr. Merrick :

Q. You say you never heard anything against him in regard to his character
\

for truth before that 1

A. No, sir.

By Mr. Pierrepont :

Q. That didn't involve his character for truth at all, did it?

A. Not in my opinion.

Q. Did you hear then anything against his character for truth ]

A. No, sir.

By Mr. Bradley :

Q. Didn't that case against him give rise to a great deal of discussion about

his general character for truth and everything else ?

A. Not for truth.

Charles Kimball sworn and examined. I

By the District Attorney :
,'

Q. Where do you reside 1

A. In Washington.

Q. What part of Washington ?

A. The Island

Q. What has been your business ?

A. Keeping stable.

Q. You are pretty well acquainted in the city, of course ?

A. Yes, sir.

Q. State if you knew William E. Cleaver, a witness who was examined here

;

and if so, how long.

A. I have known him ten or twelve years, I reckon.

Q. You know persons who do know him?
A. Yes, sir, I presume I do ; he had a large circle of acquaintances, as a man

i

in his profession naturally would.
\

Q. He was a veterinary surgeon ?

A. Yes, sir.

Q. State if you know his reputation in this community for truth and veracity
;

and if so, whether it has been good or bad.

A. I never heard it questioned much since the trial.

The District Attorney. I mean before his trial. Since his trial have you

ever heard his reputation for truth questioned ?

A. No, sir.

Henry Gass sworn and examined.

By the District Attorney : #

Q. Where do you reside ?

A. Corner of Eighth and D streets, in this city.

Q. How long have you lived here ?

A. All my life, I believe.

Q. What is your business ?

A. I am a confectioner.

Q. State to the jury if you know William E. Cleaver, a witness examined

here ; and if so, how long you have known him.

A. For about ten or eleven years, I guess.
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Q. State whether you know his reputation for truth and veracity in the com-

munity ; and if so, state whether it is good or bad.

A. As long as I have known him I have never known anything against him,

I only this late trial.

I Q. After the trial of which you speak did you hear anything about his repu-

< tation for truth ?

A. Xo, sir ; I never heard anything ia regard to his truth or anything of

that kind.

Q. Was his reputation good or bad ?

A. It was good before the trial.

Cross-examined by Mr. Bradlev:

Q. Didn't you say that you had never heard anything about it ?

A. Xo, sir ; uot before his arrest.

Q. I understand you to say that you have known him for ten or eleven years,

and that his reputation for truth was good 1

A. Yes, sir ; before that, as far as I know.

Q. You never heard anybody say anything against him ?

A. Xo, sir,

Q. Where does Cleaver live ?

A. He lived at one time on Virginia avenue, near Tenth. At another time he

hved on Seventh street, between D and E ; that is where he has been living

lately.

Q. Do you know when he was inspector of horses down at Giesboro' ?

A. Yes, sir ; I knew him at that time.

Q. Do you know when it was ?

A. I know that he was inspector of horses there, but I do not remember the

date.

Q. Daring that time, did you see and know him ?

A. I do uot recollect whether I saw him at that time or not.

Q. Did you ever hear anything about his truth and veracity, with regard to

inspecting horses down there ?

A. Xo, sir.

Q. You never heard anything about his passing horses through down there ?

A. Xo, sir.

Robert Pywell sworn and examined.

By the District Attorney :

Q. Where do you live ?

A. 412 D street, in this city.

Q. How long have you been living here ?

A. Since 1843.

Q AVhat is your business ?

A. Keeping livery stable.

Q. State if you know William E. Cleaver, who has been examined as a wit-

ness in this case.
' A. Yes, sir.

Q How long have you known him ?

A. Fifteen or sixteen years.

t^. Do you know his reputation and veracity among the people with whom
he associates ]

A. Yes, sir.

Q. What is that reputation ?

A. I never heard it questioned until lately.

Q. State whether it was good or bad.

A. I always thought it was good.
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Cross-examined by Mr. Bradley :

Q. He is an Englishman, is lie not ?

A. Yes, sir.

Q. You are, also ?

A. Yes, sir.

Q. You are his bail in this criminal case 1

A. Yes, sir.

Q. Is there any understanding that Cleaver is to be benefited in that case by
working in this case ? Have you learned it from him ?

(The District Attorney said he felt it to be his duty to object to the ques-

tion, not that he was afraid of the effect of the response, but he did not want

these collateral issues brought in. If the court thought it was proper, why, he

had nothing further to say. The Court said he could not see that it was a proper

question. He would therefore rule it out. Exception reserved.)

C. V. Hess recalled.

Mr. PiERREPONT requested the prisoner to stand up in such a position that

the jury might see him, and then asked Mr. Hess to stand by his side. He
said he desired to have the jury see the two men together. The prisoner did

as requested, as also did Mr. Hess. [Mr. Hess is a young man of rather a dark

complexion, with black hair and moustache. The prisoner, who is somewhat

taller, is of a much lighter complexion, with rather sandy-colored hair, mous- (

tache and ffoatee.l

I

By Mr. Bradley :

j

Q. How high are you, Mr. Hess ?

A. Five feet seven inches.

Mr. Bradley. The prisoner is six feet, I believe.

John W. Coombs sworn and examined.

By the District Attorney :

'

Q. Where do you reside ?
'

A. On Seventh street east, near the navy yard.

Q. How long have you been living in this city ?

A. These last thirty-eight years.

Q. What is your business ?

A. My business is Metropolitan Police detective.

Q. How long have you been connected with the Metropolitan Police 1

A. For the last seven or eight years.

Q. Are you pretty well acquainted in the city "?

A. Yes, sir.

Q. State if you know William E Cleaver, a witness examined in this case.

A. I have known him about seven or eight years.

Q. State if you know his reputation in this community for truth.

A. I do.

Q. Is it good or bad ?

A. I never heard anything said of Mr. Cleaver until the case which you i

know about.

Q. Had you ever heard anything against his character for truth 1 I

A. I have had him summoned in several cases as a witness in regard to

stolen horses, and I never heard him objected to.

Q. Then is his reputation for truth good 1

A. I never heard it doubted.

Q. Have you had occasion to know the persons with whom he associated ?

A. Yes, sir.
1
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Cross-examined by Mr. Bradley:

Q. You never heard it said, " Send for Cleaver, and lie will swear them

ithrough," when the subject of those horse cases came up ?

I
A. No, sir ; I never did.

John F. Krlly sworn and examined.

By the District Aitorney :

Q. Where do you reside ?

A In this city.

Q. What part of the city ?

A. I live on G street between First street west and North Capitol street.

Q. How long have you been living in the city ?

A. I was boin here.

Q. What is your occupation ?

A. 1 am a lieutenant of the Metropolitan Police force.

Q. How long have you been connected with the Metropolitan Police force ?

A. Nearly six years.

Q How long have you been lieutenant 1

A. About five months.

Q. You are well acquainted in the city, of course 1

I
A. Yes, sir.

Q. State if you know Wm. E Cleaver, who has been examined here as a

witness.

A. Yes, sir.

Q. How long have you known him ?

A. I suppose three or four years—probably more.

Q. Have you known persons with whom he associated ?

A. Yes, sir.

Q. State if you know his general reputation for truth and veracity in this

community.

A. Yes, sir.

Q. State whether it is good or bad.

A. I have never heard it doubted.

Q. Is it good 'i

A. I cannot say otherwise.

James Kallaher sworn and examined.

i By the District Attorney :

' Q. Where do you reside ?

A. No. 22 Missouri avenue.

Q. In this city ?

A. Yes, sir.

Q. How long have you been living here ?

A. Since 1836.

Q. What is your business ?

A. I have been in the livery business.

Q. Are you still in it ?

A. Yes, sir.

Q. Do you know William E. Cleaver, who was examined here as a witness!

A. I have had him employed for many years.

Q. Was he ever a partner of yours ?

A. No, sir.

Q. How many years have you known him altogether 1

A. I suppose fifteen or sixteen years.

Q. Are you well acquainted with the persons with whom he associated ia

;hi3 community ?
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A. Yes, sir ; only in that line of business, however.

Q. State whether you know his reputation for truth and veracity.

A. Yes, sir.

Q. Was it good or bad 1

A. It is very bad at present, but not heretofore.

Q. For truth ?

A. Yes, sir. In every shape you can name.

Q. Did you know him previous to this trial ?

A. I did.

Q. What was his reputation previous to this trial ?

A. Very good. !

Q. After the trial did you hear his character for truth or for some other '<

quality questioned 1

A. Yes, sir ; frequently in a day.

Q. You never heard it in the sixteen years you knew him before ?

A. No, sir.

Cross-examined by Mr. Bradley :

Q. You had no occasion before that time to call his character in question 1

A. No, sir.
I

Q You do not know of his being inspector of horses at Giesboro' ?
j

A. No, sir, I never had any dealings with him except in his capacity as;

horse doctor.

I

Mrs. Sarah R. Kimball sworn and examined.
'

By the District Attorney :

Q. Where do you reside 1

A. In Washington.

Q. In what part of the city do you live ?

A. On Twelfth street.

Q. How long have you lived in this city ?
j

A. Since 1864.
I

Q. Do you know a colored woman by the name of Susan Jackson, examined
as a witness here ?

A. I do.

Q. How long have you known her 1

A. Two years.

Q. Was she ever in your employment for a part of the two years ?

A. The larger part.

Q. State if you know her general reputation for truth and veracity.

A. I do.

Q. State whether it is good or bad.

A. I never heard anything against her. I know nothing; but always con-i

sidered

Mr. Bradley. Never mind, madam, about that.

Q. You never heard her reputation questioned 1

A. I always considered her reliable.

Q. You say you had known her for two years. I ask you if, during thatj

time, you knew her reputation for truth ?
j

A. It is good as far as I know.
Mr. Merrick said he would, at this point, submit whether or not, unless there|

had been evidence given on the side of the defence directly to impeach the gen-

1

eral character of a witness, the government had the right to give rebutting evi-

dence of general character. He thought that, unless the party assailing the

witness had given evidence of the general bad character of the witness, in order.
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ito destroy the eflFect of the testimony, the party offering the witness had no right

;to give evidence of general good character.

i The District Attorney called the attention of the court to the fact that a

witness had been introduced and examined for the purpose of contradicting Susan

Ann Jackson, and discrediting her before the jury. He could furnish the

court with authorities showing that where an effort had been made to dis-

credit a Avitness either by direct evidence, as to his or her general reputation for

truth, or by seeking to contradict, the party offering the witness thus sought to

be discredited might by way of rebuttal offer evidence of the general reputation

of the witness for truth and veracity. He then read from Greenleaf, section 406,

as follows :

" "Where evidence of contradictory statements by a witness, or of other par-

ticular facts, is offered by way of impeaching his veracity, his general character

for truth being thus in some sort put in issue, it has been deemed reasonable to

admit general evidence that he is a man of strict integrity and scrupulous in

regard for truth."

He remarked that Greenleaf had referred to the case of Rex ts. Clark, 2

Story, 241, and other authorities, as sustaining this view.

Mr. Bradley observed that the court would find, on examination of the cases

referred to by Greenleaf, that they did not sustain the principle therein laid

down. He conceded that there were one or two authorities that recognized such

a rule, but the uniform practice in Maryland, and in this District, had been the

other way.

Mr. PlERREPONT said the rule was, that where the character of a witness was

attacked in any way, evidence could be introduced to sustain that character

;

and the courts had held that where a witness was brought to say that a partic-

ular witness had given a different statement of the same transaction at another

time, that that was an attack upon the veracity of a witness, and that conse-

quently evidence of the good character of that witness might be given in evidence.

The Court said this reasoning appeared to him to be sound. A witness was

asked upon cross-examination to specify the place where, and time when, he or

she had said thus and so to a particular person. Then a witness was brought

ito disprove what the other had said. This all went to the jury ; and as the

minds of different men were differently affected, one juror might be disposed to

discredit the witness because he thought his or her memory was indistinct or

confused with regard to the subject-matter testified to. The other jurors, and

probably the majority of them, as also the majority of men, might be disposed

to say, if that witness after having had a fair opportunity, all the circumstances

being called to his or her mind, had said that which had been utterly and abso-

lutely contradicted by another witness, why it must be the first witness who was

not the truthful person ; at all events, it would in the minds of some, if not of most

people, affect the character of the witness, and, therefore, he thought thiit the

: evidence was admissible.

Exception reserved.

Mr. Bradley said they did not desire to cross-examine the witness, and she

might retire.

Mrs. Kezia Wheeler sworn and examined.

By the District Attorney :

Q. Where do you reside ?

A. In Washington.

Q. In what part of the city ?

A. Northeast corner of Twelfth and G streets.

Q. How long have you resided there 1

A. Three months the first of August.
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Q. How long liave you been living in tlie city ?

A. Three years.

Q. Did you know one Susan Ann Jackson, a colored woman, examined in

this case 1
'

A. I do.

Q. How long have you known her]

A, Two years.

Q. Was she in your employment ?

A She was in the employment of my sister, Mrs. Kimball. I resided in her

family.

Q. Do you know her general reputation for truth and veracity ?

A. I do.

Q. State whether it was good or bad.

A. Veiy good.

No cross-examination.

Miss Kate Kimball sworn and examined.

By the District Attorney.

Q. Where do you reside ?

A. On the corner of Twelfth and G streets.

Q. Ill this city 1

A. Yes, sir.

Q. How long have you lived there ?

A. Since 1864.

Q. Do yo you know Susan Ann Jackson, a colored woman, who was exam-

ined here as a witness.

A. Yes, sir.

Q. How long have you known her ?

A. For about two years.

Q. Did you know her general reputation for truth and veracity 1

A. I do. I

Q. What is it?
|

A. It is good.

No cross-examination.

Samuel L. Jackso.\ (colored) sAVorn and examined.

By Assistant District Attorney:

Q. Is Susan Ann Jackson, who was examined here the other day, your wife?

A. Yes, sir.

Q. When were you married to her ]

A. About a fortnight after the President was killed. That is as near as I

can get at it.

Q. Were you at Mrs. Surratt's house after the President was killed?

A. Yes, sir.
,

Q. When did you go there ?
j

A. Monday night.

Q. The ^londay night after the President was killed ?

A. Yes, sir.

Q. How long did you stay there ?

A. I staid there all night.

Q. How long after that night ?

A. I staid there up to Wednesday morning ; then I took my leave.

Q. Then you were there Monday and Tuesday night ?

A. Yes, sir
; Captain Smith gave me my leave on Wednesday morning.

Q. State why you went there on Monday night, and why you staid until Wedues
day morning.
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(Objected to by Mr. Bradley. Mr. Wilson stated that his object was to show-

that the witness was at this house under compulsion. Mr. Bradley said it would

make no difference whether he was or not. The Court was of the opinion that

it might. ]\Ii'. Wilson said he desired to show that he was under arrest, and that

forthat reason he was there every moment of time, which was avery material point

iu view of what they desired to prove by him. The Court overruled the objec-

tion and allowed the question to be put.)

The question being repeated to the witness, he said : I was there under arrest.

Q. State where you were during that time.

A. I was in the basement part of the time, and then at another portion of the

time I was taken up to the second story.

Q. Do you know Eliza Hawkins ?

A. I saw her there.

Q. Did you see her on that Monday or Tuesday ?

A. She came there Tuesday morning.

Q. At what time ?

A. Tolerably early.

Q. Did you see her when she was here in court the other day 1

A. I was not here.

Q. Do you know her to be the one who testified here the other day 1

A. I heard her ; I did not see her.
' Q. What was her first name 1

A. I heard her name was Eliza. She said that day that she had lived with

Mrs. Surratt.

Q. What time in the morning did she come there ?

A. To the best of my recollection between eight and nine ; I do not think it waa
any later thau tliat. It may have been seven o'clock. I did not take particular

notice.

Q. At what time did she go away ?

A. She never went away until Captain Smith gave her permission to leave

Captain Sheetz's office.

Q. What time did she go away from the house ?

A. She, my wife, and myself were all taken down to Captain Sheetz's office

on Tuesday night.

Q. At what time ?

A. I guess between ten and eleven ; may-be later.

Q. Were you not in the room with Eliza and Susan (whom you afterwards

took to be your wife) all the time Eliza was there ?

A. I v/as ; my wife and myself were the last who came away. She left be-

fore we did. I went there on Monday night, and was kept there under arrest

until Wednesday morning.

Q. Did you hear any conversation while you were there between Eliza and
Susan about John H. Surratt?

A. I heard very little conversation. What I heard was about Mrs. Surratt.

Q. Did you hear anything said about John]
: A. There was not anything said in my presence about John. I staid there

hwo nights in the same room with the women. We were down iu the lower

1 basement. We rested there. There was a guard placed at the door and nobody
was allowed to go out or come in.

Q. Did you hear Susan say to Eliza that Avhen she came there Mr. Surratt

was there, and Mrs. Surratt asked her if he didn't look very much like her
' daughter ]

A. I did not hear her say that.

Q. Did she say that to Eliza?

A. No, indeed, sir ; not that I heard.

Q. Did Susan say to Eliza that she had not seen him since that night, and
that it Avas about two weeks before that ]
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A. No, sir.

Q. Did she say to Eliza that when she, Susan, went into where Surratt was
to take a pot of tea, that he was there two weeks before?

A. No, sir.

Cross-examined by Mr. Bradley :

Q. Did you hear all the talking that went on between Susan and Eliza, all

the time you were there 1

A. Yes, sir.

Q. You were not out of the room at all, all that time ?

A. No, sir ; I staid in there during the time she staid in there. I was in the

kitchen, and there is where she came.

Q. Who came with her ?

A. Another woman.
Q. Who was that other woman ?

A. I did not know her.

Q. Did she stay too 1

A. To the best of my memory she did. All who were in the house they

kept there.

Q. Do you say that other woman who came with her staid there all the

time 1

A. Pretty much all the time.

Q. Were you present all the time that these three women were there, and

heard all the conversation ]

A. I was there all the time.

Q. And you heard all they said ?

A. I heard all that passed in my presence.

Q. Were you with them all the time, day and night.

A. I was.

Q. W^ere you up stairs ?

A. I staid down stairs.

Q. Did you go up stairs ?

A. No, sir.

Q. Didn't you go up to the second story ?

A. All went up there together. That is, on Monday night, but she did not go,

Q. As I understand you, you say you did not go out of that house from

Monday evening to Wednesday morning ?

A. I went out on Tuesday night down to Captain Sheetz's office.

Q. W^ho took you down there ?

A. The whole party were taken down. That is the only night she was taken

down there. My wife and I were taken down there twice—once Monday night

and once Tuesday night.

Q. Then you were taken down there once before Eliza came ?

A. Yes, sir.

Q. The next day you did not go out of the house at all.

A. No, sir ; I did not go outside of the door except as I told you when I

went to Captain Sheetz's office.

Q. Then you heard all the conversation ?

A. Yes, sir.

Q. What did they talk about ?

A. She was telling how Mrs. Surratt had treated her. She said she treated

her pretty good. The guards were inside quizzing us as to what kind of a

woman she was.

Q. That remark she made to the guard ?

A. Yes, sir ; she told it to all of us. The guards were in there for the pur-

pose of keeping watch at the door.
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I
Q. Do you say these women didn't go up to the second story Tuesday night ?

I A. I do.

i Q. During all this time did you have anything to eat ?

A. 0, yes, sir.

Q. Have any water ?

A. Yes, sir.

Q. Who got the water ?

A. My wife gave me the water. The water, I believe, is in the house. At
any rate, I got it there.

Q. You did not go out to get it?

A. I did not go out to get anything.

Q. You heard every word that passed between these two women ?

A. Yes, sir ; there was not anything said more than I have spoken of.

Q. These three women sat there all day without talking? (Laughter.)

A. There was not any talk passed more than I have stated.

Q. Did anybody go to sleep ?

A. My wife was working. She cooked for these soldiers.

Q. Was she cooking all day ?

A. She was cooking the best part of the time. When she was not cooking
she was ironing Mrs. Surratt's things.

Q. Did they go into the dining-room at all ?

A. No, sir ; they never left. My wife might have been called by an officer

to come up stairs to get something ; she would then come right back again.

Q. She would come back again and go to working ?

A. Yes, sir ; she was working the whole time she was staying there.

Q. What time did she go down to Captain Sheetz's office Tuesday night ?

A. We went sooner than we did on Monday night. Monday night it was
quite late.

Q. Who went with you ?

A. I went down. We all went together. The officers went down with us.

Q. And you heard all the conversation then ?

A. All that passed.

Q. So that from early morning of Tuesday until you went down to Captain
Sheetz's office, you do not remember any conversation that passed at all, ex-
cept

A. No, sir; nothing in particular, except what I have stated.

Q. Do you recollect anything else ?

A. No, sir ; nothing more than common talk.

Q. You didn't hear John SuiTatt's name mentioned at all ?

A. I did not hear her mention his name that day.

Q. Neither Eliza nor Susan ?

A. No, sir ; not that day.

Q. Did Eliza have dinner there?

A. I can't remember of seeing her eat there.

Q. You do not think she ate any dinner ?

A. I can't remember, though she might have taken something. She was
" scared " as bad as I was on Monday night. My " scare " was all over then.

Q. Was there any other woman there when you went there on Monday night ?

A. No other but my present wife. We were the only two there that night,

.'xcept

Q. And the woman there the next day came with Rachel ?

A. Yes, sir.

Q. You do not know who she was ?

A. No, sir ; that was the first I had ever seen of her. I would not know
ilachel now. I have only seen her once since, in the night, out of doors.

64
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By a Juror :

Q. Where was the wood or coal kept 1

A. It would seem like it was kept somewhere in the back yard.

Q. Who went out to get that ?

A. My wife always made the fire. She kept the fire up that day.

By Mr. Bradley :

Q. How did you find out that woman's name 1

A. 1 would not know the name, and did not know it when it was first called.

I heard she was here, but I did not know her name. On Tuesday night she was

called Eliza, but I had forgotten the name as much as .1 would that of any

stranger.

Q. Who, then, called her Eliza at the house ?

A, That is her name by which she was introduced to me.

Q. Who introduced her ?

A. She introduced herself to me as Eliza.

Q. That is the way you knew what her name was ?

A. I knew what her name was, but I would not have thought to mention it

in the court-house, there are so many people of that name.

Q. You recollect her name was Eliza ?

A. Yes, sir ; at least she called herself so then.

The court here took a recess for half an hour. . [

AFTERNOON SESSION.

Alphonso Donn, residence Washington, sworn and examined.

By the District Attorney :

Q. How long have you lived here 1

A. I was born here.

Q. What is your occupation at present ?

A. I am doorkeeper at the Executive mansion.

Q, How long have you been employed there ?

A. To the best of my knowledge I think about four years.

Q. What was your business previous to that ?

A. I was a policeman of the Metropolitan Police.

Q. How long were you connected with the Metropolitan Police ?

A. About three years.

Q. Do you know John Lee, a witness who has been examined here ?

A. I know him
;
yes, sir, I have known him about three or four years. He

was then a detective.

Q. Did you have opportunities for seeing him frequently ?
j

A. I have been in his company.
[

Q. Do you know the persons with whom he associates ?

A. Well, he associates with a great many persons, a great many at the house.

He came to the President's house very often, and called on the President very

often.

Q. I ask you if you know of his general reputation for truth and veracity.!

If so, state whether it is good or bad. i

A. Good, to my best knowledge ; I think it is very good. I have never

known anything to the contrary.

Cross-examined by Mr. Bradley :

Q. He was a magistrate, and acting police justice at one time, was he not ?

A. He was appointed as justice of the peace ; I do not remember how long back

Q. Did you know him when he was one of Baker's detectives ?
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A. I liave known pretty much all of Baker's detectives.

Q. Did you know him when he was imder Provost Marshal O'Beirne ?

A. I think I did.

Q. What opportunities did you have of knowing his character among these

people with whom he associated ?

A. I only know him to the best of my knowledge from what I have seen of

him. I have never known any person speak any harm against him.

Gkorge W. Theaker, residence Georgetown, D. C, sworn, and examined.

By the District Attorney :

Q. How long have you lived in Georgetown ?

A. I was born and raised there.

Q. What is your occupation ?

A. A restaurant keeper.

Q. You are pretty well acquainted in Georgetown ?

A. Yes.

Q. I ask you if you know John Lee, a witness examined in this case ?

A. Yes ; to the best of my knowledge I have known him three years.

Q. In what capacity was he acting the first time you knew him 1

A. The first place I knew him as a detective, and afterwards as a justice of

the peace.

Q. I ask you if you know his general reputation for truth and veracity ; and

if so, state whether it was good or bad 1

A. I never knew anything bad about him ; he always treated me as a gentle-

man.

Q. What did the people say about him 1

A. I never heard anybody say anything against him before this trial.

Q. From what you know of his general reputation, would you hesitate to be-

lieve him on his oath 1

A. I would not hesitate at all.

Cross-examined by Mr. Bradley :

Q. Where was he a detective ?

A. Here in Washington.

Q. Where were you carrying on the restaurant business ?

A. In Georgetown.

Q. Was he a detective then ?

A. Yes, sir.

Q. You say you never heard anything against him before this trial. Did you

ever hear anything in relation to his truth about putting horses through ?

A. No, sir ; I did not.

Q. Anything about passing horses for the government ?

A. I never heard anything of it before this trial.

Q. What opportunities had you for knowing anything about him ?

A. I associated with him once in a while.

Q. That is, where you met him ?

A. Yes, sir ; I met him at Butler's several times. The first time I got ac-

quainted with him was in Washington.

John Reefe, residence Washington, sworn and examined.

By the District Attorney :

Q. How long have you lived here 1

A. Pretty nearly seven years.

Q. What has. been your business ?
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A. I keep a butcher market on Sixth street.

Q. Do you kuow Wm. Cleaver, a witness who was examined on this trial ?

A. Yes, I know him.

Q. How long have you known him ?

A. The last two or three years.

Q. Do you know his reputation for truth and veracity ; and if so, state whether
it was good or bad ]

A. I do not know that I know him that far.

Q. You do not know anything about his reputation ?

A. No, sir,

Chas. H. Merrell, residence 378 Eighth street, Washington, D. C, sworn

and examined.

By the District Attorney :

Q. How long have you lived in Washington ?

A. About fifteen years,

Q. What is your business ?

A. I follow the water, and have done so heietofore ; I am following it at

present ; I follow the canal and river both.

Q. Do you kuow Wm. Cleaver, a witness who has been examined here 1

A. I do ; I have known him about twelve years.

Q. I ask you if you know what his reputation is for truth and veracity ; and

if so, state whether it is good or bad.

A. I have never heard anything against him until this trial.

Q. He is a veterinary surgeon in this city, and you know the persons with

whom he associates ?

A. Yes, sir ; I have seen him, and been in his company.

George F. Walder, residence Waverly, N. Y., sworn and examined.

By Mr. Pierrepont :

Q. How long have you lived at Waverly ?

A. About thirty years.

Q. Do you know Dr. Bissell ?

A. I have known him in Waverly, part of the time, for eight years.

Q. What was he doing in Waverly?
A. He came there as a physician in the summer of 1858.

Q. HoAv long did he stay there ?

A. I should think about two years.

Q. Tell ihe jury what reputation as a man of truth and veracity he acquired

there jjenerally. Do you know ?

A. He was there two years then, and has also been there since.

By the Court. The question is, whether you are acquainted with his general

reputation for truth and veracity 1

A. Yes.

By Mr. Pierrepont :

Q. Will you tell the jury whether it was good or bad ?

A. It was bad.

Q. It was very bad, was it not ?

A. I should say so.

Cross-examined by Mr. Bradley :

Q. When you speak of general reputation what do you mean by it?

A. I mean general repute ; what was commonly said about him.
Q. Do you know anything of his suit against the Erie Railroad Company 1

A. No, sir.

Q. Were you in any manner concerned in it 1
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A. No, sir.

(Question objected to by Mr. Pierrepont. Objection overruled, the quetion

being a proper question on cross-examination to show the temper and dis-

position of the witness.)

Q. In the course of the two years he was there, you say he acquired a gen-
eral bad reputation for truth 1

A. Yes, sir.

Q. That is, he was reputed to be a common liar ?

A. Yes, sir.

Q. Would you believe him if he stated any fact about a matter he had no
interest in at all, and that he would tell the truth ?

A. Yes ; I would believe he could under some circumstances where he was
not interested.

Q. Then it was where he was interested he had a bad reputation for truth 1

A. I think he had but little regard for truth any way.

Q. But would you believe him in ordinary things ]

A. Not generally ; no, sir.

Q. Was his reputation such, for instance, if he told you your horse was down
in a ditch, would yon go and look him up 1

A. I should question it somewhat.

Q. Ifyou were down street walking in the direction ofyour home and you should

meet him and he should tell you your house was on fire, would you move along

any faster ?

A. I probably should.

Q. When you say his reputation was bad for telling the truth, that he was a

common liar, do you mean to say that he is not received and accredited, and
that you would not believe him on oath 1

A. Yes, sir ; that is what I mean.

Q. What business are you engaged in ?

A. I am a druggist.

Q. Did he deal at your shop ?

A. He did.

Q. Did you have any quarrel with him ?

.' A. No, sir.

Q. Any quarrel or disagreement ?

A. No, sir.

Q. Where is Waverly ?

A. Waverly is on the New York and Erie railroad, 250 miles west of New
York.

Q. How far from Owego 1

A. Eighteen miles.

Vincent M. Coryell—residence, Waverly, N. Y.—sworn and examined.

By Mr. Pierrepont :

Q. How long have you lived in Waverly ?

A. About eighteen years.

Q. Do you know Dr. Bissell, who lived there ?

A. Yes, sir.

Q. Do you know the reputation he got there among the people as a man of

truth and veracity—what they generally said about him ?

A. Yes, sir ; I think I can state.

Q. Will you tell the jury whether it was good or bad 1

A. His reputation was bad for truth and veracity.
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By the District Attorney :

Q. State what business you are in.

A. I am at present a superannuated preacher of the Methodist Episcopal

church.

Q. You are a minister of the gospel ?

A. Yes, sir.

Chester T. Bliss—residence, Waverly, N. Y.—sworn and examined.

By Mr. Pierrepont :

Q. State how long you have lived in Waverly, and what is your occupation ?

A. I have lived there something more than two years, and practice medicine.

Q. Do you know anything about Dr. Bissell, who lived there ?

A. I formed Dr. Bissell's acquaintance some three years ago.

Q. Do you know the reputation he acquired for truth and veracity—his gen-

eral reputation!

A. I have frequently heard him spoken of, and in no other way than to dis-

credit his word,

Q. Was his reputation good or bad 1

A. I should think it was bad.

Q. Was it very bad ?

A. I should think it was very bad.

Wm. Manners—residence, Waverly—sworn and examined.

By Mr. Pierrepont:

Q. State your occupation and how long you have lived at Waverly.
A. I have lived there something like seventeen years. I carry on the grocery

and bacon business.

Q. Do you know Dr. Bissell, who lived there ?

A. I believe I do, sir.

Q. Do you know the general reputation he acquired among the people for

truth and veracity—what was said of him 1

A. I never heard much good of him.

Q. Did you hear much bad about him ]

A. A great deal.

Q. Did you ever hear anything else about him ?

A. No, sir.

Q. What was his general repute—good or bad 1

A. It was bad.

James J. Reeves—residence, Waverly—sworn and examined.

By Ml-. Pierrepont :

Q. State your occupation and how long you have lived at Waverly.
A. I have lived there about eighteen years. I am a hardware merchant.

Q. Do you know Dr. Bissell, who lived there some time ?

A. Yes ; I was acquainted with him.

Q. Do you know what kind of a reputation for truth and veracity he ac-

quired generally there among the people ?

A. It was not good.

Q. Was it bad ?

A. Yes, sir ; it was bad.
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SUR REBUTTING EVIDENCE.

Mr. Bradley said that, with the consent of the counsel for the prosecution*

while they were waiting for other witnesses to come in he would proceed to ex-

amine certain witnesses for the defence who were in attendance.

George R. Howard—residence Elkton, Maryland—sworn and examined.

By Mr. Bradley :

Q. State how long you have resided at Elkton.

A. With partial exceptions I have lived in the neighborhood for about forty-

five years.

Q. During the late war, state whether you took active part, and on which
side?

A. I was a very ardent friend of the Union, and contributed what I could in

the way of influence and efforts towards maintaining the Union.

Q. Did you go into the military service ?

A. Yes, sir. I raised a regiment in 1862, under the second call of the Presi-

dent, and took it into active service. I remained with them iintil February,

1863, wten ill-health compelled me to resign.

Q. State if you please whether you know Stephen F. Cameron, a witness who
was examined in this case.

A. Yes, sir ; I know him. I am unable to say how many years I have
known him—half a dozen, probably. The last I saw or knew of him was in

1861.

Q. State if you had opportunities to know what his general reputation was
for truth and veracity in the neighborhood where he lived.

A. I knew him well ; frequently met with him and conversed with him.

Q. You mingled in the same society with him 1

A. Pretty much
;
yes.

Q. Then you had an opportunity of knowing the general estimation in which
he was held for truth and veracity among those with whom he associated ?

A. I think my opportunities were about as good as those usually had by the

people of that place.

Q. State, if you please, whether his general reputation was good or bad.

A. I never heard anything said against his veracity. He was considered an

eccentric sort of man ; very energetic in what he undertook. He was consid-

ered rather erratic, and people did not always agree with him, and he was se-

verely censured for some things.

Q. But as to his veracity you never heard it called in question ]

A. I never did.

Q. Would you have any hesitation from that general reputation in believing

him under oath ]

A. None whatever.

Daniel Bratton, residence Elkton, Maryland, sworn and examined.

By Mr. Bradley :

Q. State your occupation, and how long you have resided in Elkton.

A. I have resided there between twenty-seven and twenty-eight years. I

have been a merchant formerly, and am now a real estate agent. I buy and

sell real estate.

Q. Do you know Stephen F. Cameron, a witness in this case, who formerly

lived at Elkton ?

A. Yes, sir.

Q. Had you opportunities of learning the general estimation in which he was

held among his fellow-citizens as a man of truth and veracity 1
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A. I think I had. I did business with him when he was in business there

selling grain. I saw him and conversed with him very frequently.

Q. You knew the people down there well, I suppose ?

A. I am acquainted with most of the people down there.

Q. State whether his reputation for truth and veracity was good or bad.

A. I never heard it called in question until I heard it in connection with this

trial. I never heard his name mentioned in connection with his reputation for

truth and veracity.

Q. Would you believe him on oath without any hesitation 1

A I would, without the slightest.

Ely Oosgrove, residence Cecil county, Maryland, sworn and examined.

By Mr. Bradley :

Q. State whether you are frequently in Elkton, and know the people there

A. I am. I resided there from 1861 to 1866, and prior to 1861 I resided

there. I am now near Port Deposit, about fifteen miles from Elkton. I am
frequently in Elkton.

Q. Dp you know Stephen F. Cameron ?

A. I had a slight acquaintance with him.

Q. Do you know his general reputation in society as a man of truth ?

A. I know nothing particular in reference to his character ; I am vsry little

acquainted with him.

Q. I do not ask for particulars, but what the people said about him as to his

truth and veracity.

A. I have heard but very little of Mr. Cameron.

Q. Were you sheriff of Cecil county ?

A. I was elected in 1861, and remained in oiBce until 1863.

John Partridge, residence Elkton, Maryland, sworn and examined.

By Mr. Bradley :

Q. State your occupation, and how long you have lived in Elkton.

A. Since 1837. I deal in grain and guano.

Q. During that time have you known Stephen F. Cameron ?

A. Very well.

Q. Do you know the estimation in which he was generally held among the

people down there as to truth and veracity ?

A. I never heard his truth and veracity doubted.

Q. Would you have any hesitation in believing him on oath 1

A. None whatever.

Cross-examined by Mr. Pierrepont.

Q. Are you connected with him in business ?

A. I was connected with him in business.

Q. How?
A. In the grain and guano business.

Q. Did he marry your daughter 1

A. No, sir.

Q. You are in the same house with him 1

A. Yes, sir.

Q. Have you seen him since 1861 ?

A. No, sir.

Q. Was his wife there ?

A. Yes, sir.

Mr. Bradley moved that the answer to the last question be stricken out

;

and he hoped, as counsel had put similar questions several times previously, it

would not be repeated.
,

The Court ordered the answer to be stricken out.
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R. G. Reese, residence Elkton, Maryland, sworn and examined.

By Mr. Bradley :

Q. How long have you lived in Elkton ?

A. About twenty years, I think.

Q. Do you know Stephen F. Cameron ?

A. Yes, sir,

Q. Have you had opportunities of knowing in what estimation he was held

among his fellow-townsmen 1

A. Yes, sir. I knew him very well during his residence there.

Q. Do you know as to the estimation in which he was held for truth and

veracity ?

A. I never heard it doubted. He was an eccentric man, but I never heard

his reputation for truth doubted.

Q. Would you have any hesitation in believing him on oath 1

A. None at all.

Cross-examined by Mr. Pierrepont :

Q. Did you take the same side with him in the late war ?

A. I suppose I took a different side.

Q. Which side was that ?

A. I do not think I was considered a sympathizer with the South, and I do

not thiuk I was, except to a certain extent ; I thought the war was wrong. I did

not believe it would eventuate in perpetuating the Union.

Wm. G. Purnell, residence Elkton, Maryland, sworn and examined.

By Mr. Merrick :

Q. How long have you lived in Elkton ?

A. 17 years.

Q. What have you been engaged in for the last four or five years ?

A. I have been in the army part of the time, and part of the time in the mail

service.

Q. What rank did you hold in the army ?

A. I enlisted a private, and was discharged a captain of infantry.

Q. You are now in the mail service of the United States 1

A. Yes, sir.

Q. Do you know Stephen F. Cameron 1

A. Yes, sir.

Q. Did you have any opportunity of forming an opinion as to the general

estimate in which he was held among the men with whom he associated ?

A. Yes, sir.

Q. Did you associate with the same people he did ?

A. I do not know that I did. I associated with him a great deal.

Q. You knew the same persons he knew 1

A. I did
;
yes, sir.

Q. What was his general character as a man of truth and veracity ?

A. 1 have no knowledge.

Q. What did other folks say of him ?

A. I have no knowledge of what other folks said.

Q. Did you ever hear his reputation called in question ?

A. I have never heard it called in question.

Mr. Merrick. From what other folks said of him you would believe him on

his oath ?

Mr. Pierrepont remarked witness had first said he did not know whether

other folks said anything about him.
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Q. From his general reputation for truth would you believe him on oath 1

A. Certainly 1 would.

Thomas Drennen, residence Elkton, Maryland, sworn and exami^ned.

By Mr. Merrick :

Q. State your occupation and how long you have lived in Elkton.

A. I have lived there for the last three years. I am a merchant.

Q. Did you know Stephen F. Cameron there ?

A. I knew Mr. Cameron very well, and formerly did business with him often.

Q. Do you know the people with whom he associated ?

A. Yes, sir ; I associated with the same people he did. I have been to par-

ties and danced with him.

Q. Had you opportunities of knowing the estimation in which he was gen-

erally held as a man of veracity ?

A. I had.

Q. Was his character for truth good or bad ?

A. Good.

Q. You would have no hesitation in believing him on oath ?

A. None at all.

Cross-examined by Mr. Pierrepont :

Q. You danced with him, did you ?

A. I did frequently.

Q. Was he a clergyman ?

A. Not at that time.

Q. When did he become a clergyinan ?

A. I cannot say when.

Q. He danced during all the time you knew him ?

A. He did dance when we met at a party.

By Mr. Bradley :

Q. You did not say he was a clergyman ?

A. I did not.

By Mr. Pierrepont :

Q. You did not know the fact that he was a clergyman when he danced ? I

A. I was not aware he was a clergyman. I was aware that he danced, and

that he danced with me. His reputation was, I believe, as good as any man's

in Elkton for truth. As a business man he was a little oflF-handed at times, like

some other men.

John R. Hogg—residence Cecil county, Maryland—sworn and examined.

By Mr. Merrick :

j

Q. State your occupation and how long you have resided in Cecil county?

A. I have lived there about forty-five years. I am a railroad man, and have

been for the last thirty years.

Q. Did you know Stephen F. Cameron, a witness who has been examined in

this case ?

A. I did.

Q. Did you have opportunities for knowing his general reputation for truth

and veracity ?

A. I knew him very well, and I know generally with whom he associated

every day.

Q. What was his general character as a man of truth and veracity ?

A. Very good ; he was looked on as a very strict churchman.
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Q. From his general character would you have any hesitation in believing

him on his oath ?

A. 0, no, sir.

Cross-examined by Mr. Pibrrepont :

Q. When you said he was looked on as a very strict churchman, what did

you mean by that ?

A. At one time he thought the church was too old for the society, and he

went around and got a subscription, and he assisted the ladies in getting up a

fair to build a new church, and that church goes by the name of Cameron's

church to this day. I always speak of it in that way.

Q. There was nothing erratic or singular about him ?

A. Nothing, except that he would do whatever he undertook to do with more

energy than most people.

Q. Was he a clergyman ?

A. I never heard him preach. I have heard that he preached. I have heard

him pray.

Q. Do you know where he went ?

A, I have heard that he went down south.

Q. Joined the southern confederacy ?

A. I heard that.

Q. When did you last see him 1

A. I have not seen him since 1861.

REBUTTING EVIDENCE.

Mr. Pibrrepont said that the prosecution would have been able to close its

rebutting evidence to-day but for the failure of men connected with a certain

railroad to respond to the subpoenas of the court. From some influence (he did

not know what) parties connected with the railroad seemed to have placed every

impediment in the way of obtaining information. He had, however, one or two
witnesses upon other points, and would proceed to examine them.

Mr. Merrick. What railroad does the gentleman refer to 1

Mr. Pibrrepont replied, the railroad between Baltimore and Sunbmy.

Alfred G. Hatfield—residence, Washington—sworn and examined.

By the District Attorney :

Q. State how long you have lived in Washington.
A. I have been a clerk in the Treasury Department here for about two years.

I formerly lived in Philadelphia.

Q. State to the jury whether you knew John Lee who was a witness on this

trial.

A. I have known John Lee about fifteen years. I knew him here, and before

that in Philadelphia.

Q. In what capacity did you know him in Philadelphia ?

A. He was a constable there—an officer.

Q. Did you know personally with whom he associated in Philadelphia ?

A. He associated with a great many in his business relations.

Q. I ask whether you know his reputation for ti-uth and veracity ; and if

so, state whether good or bad

.

A. I never heard it questioned. I think that he had a great deal of busi-

ness with influential men, and I never heard it called in question until during

this trial.

Q. Then you would say his reputation was good ?

A. It was good.
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¥

Cross-examined by Mr. Bradley : .

Q. Do you recollect of his having been indicted and convicted at any time ?

(Question objected to by the District Attorney, as having nothing to do with

the character of the witness for truth, and Mr. Bradley said it might involve an

indictment and conviction for perjury. Objection sustained by the court. The'

reputation of the witness Lee could not be proved in that way. The ques-'

tion might be asked of this witness whether he had heard Lee's character for

truth and veracity discussed.)

Q. Have you ever heard his character for truth discussed in Philadelphia ?

A. No, sir.

Q. Did you live in his neighborhood ?

A. I have been frequently with him. I kept a drug store at the time, and

be used to come there very frequently.
*

Q. How long ago was that ?

A. It was in 1851 or 1852 when I first became acquainted with him.

Q. How long did he continue to live in Philadelphia '(

A. I think eight or nine years I remember being with him and meeting

him occasionally.

Q, He must have lived there, then , until about 1860 or 1861 ?

A. Yes, sir ; and I saw him after he came on here to Washington.
(

i

William Harkness—residence, Washington—sworn and examined. '

By Mr. Pierrepont :

Q. Where did you live and what was your occupation on the 14th day ofj

April, 1865 ?

A. I was boarding in Washington at that time, and had an office in the Na-

val Observatory.

Q. Were you making observations of the weather ?

A. No, sir, I was not ; I was making observations of the stars during that

night.

Q. Will you state the condition of the sky between the hours of nine and

twelve o'clock that night ?

A. From nine until twenty minutes past eleven I can state. After that I

can only state from the observations that were made. During that time the

weather was tolerably clear—not perfectly clear. There were some clouds

floating, but it was clear enough to observe very small stars.

Q. Do you know about when the moon rose that night?

A. 1 made a memorandum of that. It rose about twenty minutes before nine.

Q. That was Good Friday. Can you tell how near the full it was ?

A. The moon was full on the 10th, at nineteen minutes past eleven p. m.

Q. Look at the observation you made at 9.45.

A. I have an observation at 9.43, and another at 9.49.

Q. What was it at 9.43 ?

A. The star I observed was a very small star, not visible to the naked eye,

and could not be seen except through a veiy clear atmosphere.

Q. What was your next observation 1

A. At 9.49 ; that was a star also not visible to the naked eye, Vesta, one of

the asteroids.

Q. You could see the asteroids, then 1

A. At the place where that star was it must have been clear or I could not

have seen it.

Q. How was it at eleven o'clock 1

A. At eleven o'clock exactly I observed another star, also invisible to the

naked eye.

Q. That proved what 1
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1 A. That where the star was it was clear.

ij Q. At 11.18 what observation did you take?

A. That was my last observation that night; it was a double star; at the

ime I observed it there must have been a light cloud floating over ; that was a

itar that required a good telescope to see it, and is altogether invisible to the

laked eye.

By the Court :

State again at what time the moon rose on the night of the 14th.

A. The moon rose on the night of the 14th at twenty minutes before nine

)'clock.

Q. What is the difference in the time of the rising of the moon from one night

'0 another ? ^

I A. The question is too general ; the difference varies very largely.

' Cross examined by Mr. Bradley :

Q. You have the memorandum of the time the moon rose ?

A. No, sir ; no memorandum made at the time. My statement of the time

he moon rose does not depend upon my personal knowledge. I took it from

;he Nautical Almanac.

Q. When did you make your memorandum of the time the moon rose that

light ?

A. I only made that memorandum to-day.

I
Q. Were you superintendent of observations at the Observatory at that time 1

' A. At the Observatory we had three instruments. I had charge of one in-

strument. Each observer has charge of his own.

I
Q. Did you report to anybody ]

A. No, sir ; I did not report to anybody.

Q. Do you not report your observations 1

I
A. There has been no officer in charge of the Observatory. Each observer

8 supposed to have charge of his own instrument. The observations are, of

course, drawn off and published.

Q. Were the original minutes made by you when this report was made out ?

A. Yes, sir.

Q. Was Professor Eastman employed that night ?

A. I do not know. I do not remember.

Q. State to the court and jury in what part of the heavens these stars were

.0 which you have referred that night.

A. They were on the meridian. If you want to know what altitude, I should

tiave to look to the observations. The last one I observed was nearly on the

senith.

Q. That was the double star. Where was Vesta 1

A. I see by looking at the book that it was on the meridian, twenty-two

degrees south of the zenith.

Q. At what time did you observe Vesta 1

A. At nine o'clock forty-nine minutes.

Q. And the double star when ?

A. At eleven o'clock seventeen minutes.

Q. Were these the only observations you made ?

A. I made observations at 9.54, 10.2, 10.45, and at 11. All these observa-

|tions were on the meridian.

Q. And all south ?

A. All south except the last one ; it was about ten minutes north of the meri-

dian.

Q. Your observation was at the time they passed the meridian ?

A. Yes, sir.
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Q. Now, do you recollect at all the condition of any other portion of the

heavens, whether there were clouds or not ?

A. No, sir. I could not make any such statement as that.

Q. Do you recollect whether the moon was obscured after she rose ?

A. It could not have been obscured altogether ; there were floating clouds.

Q. That is, floating clouds were on the meridian ?

A. Yes, sir. I do not know that I ever found floating clouds confined to the

meridian.

Q. Might not the whole western hemisphere have been clear, and the eastern

covered with clouds ?

A. It might possibly have been.

Q. You cannot say whether it was or not ?

A. No, sir. I do not pretend to say. »

Q. Why did you cease taking observations shortly after eleven 1

A. Because it got so cloudy I could not get on with my work.

Q. State, if you please, whether it was a clear or a hazy night.

A. According to the best of my recollection at the time, I stopped work
about twenty minutes past eleven. The sky was covered more or less with

clouds, and looked somewhat hazy. It was not a foggy night
;
you might say

it was hazy.

Q. Was it very moist ?

A. My recollection is, it was rather a damp night. '

Q. You have no recollection about clouds nearer the horizon t

A. I think that I could see enough to continue my ol>eervations prior to about

twenty minutes past eleven.

Q. Have these notes given you any information, except as to whether there

were clouds on the meridian?

A. That is all.

By Mr. PierrepOiNT :

Q. You may tell us something about the time. We do not understand sidereal

time.

A. The time I gave you was mean time.

Q. Was that the time you gave as about the time of the rising of the moon
on the 14th April?

A. The time of the rising of the moon I got, as I stated, from the Nautical

Almanac. It might have been twenty minutes before nine ; it might have varied

five minutes one way or the other. ,

Q. Have you any means of telling which way the wind blew ? i

A. No, sir. I could get it fi'om the meteorological register. I have no other

means of telling.

Q. Which way was the moon in relation to these stars you have mentioned ?

,

A. The moon was east of the meridian ; did not come to the meridian yet.
[

By Mr. Bradley:

Q. Do you recollect at all the ascension of the moon that night ?

A. The moon was pretty far south ; its highest point did not exceed forty i

degrees altitude.

Q. Did it get higher than thirty-six ?

A. It would be somewhere in that neighborhood. It was pretty well south

that night.
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SUR-REBUTTTING EVIDENCE.

HiKAM McCu[.LOUGH, residence Elkton, Maryland, sworn and examined.

By Mr. Merrick :

Q. How long have you lived at Elkton 1

A. Since 1831.

Q. You are a member of Congress from that district ?

A. Yes.

Q. State whether or not you know Stephen F. Cameron.

A. Yes, sir ; I have known him since the fall of 1855, or the winter of 1856.

Q. State whether you have had an opportunity of knowing what his general

reputation for truth and veracity is in Elkton.

A. I have, I think, as good as any one who lives in town.

Q. State whether his general reputation for truth and veracity was good or

bad.

A. It was good when he left there. He has not been in Elkton since 1861.

He went south in 1861, I believe.

Q. Weuld you have any hesitation in believing him on oath ?

A. None whatever.

Charles Ellis, physician, residence Elkton, Maryland, sworn and examined.

By Mr. Merrick :

Q. You have beeiJ in the service of the United States ?

A. I have been in the army as surgeon.

Q. Did you know Stephen F. Cameron when he lived in Elkton 1

A. I did.

Q. Have you had opportunities of forming an opinion in regard to his gen-

eral reputation for truth and veracity ?

A. 0, yes ; I knew him very intimately. He was with me constantly.

Q. Did you associate with the same people that he did ?

A. I did.

Q. What was his general reputation for truth and veracity—good or bad 1

'' A. Good.

Q. From that general reputation you would have no hesitation in believing

him on oath ?

A. None whatever.

.
j

Q. He lived in Elkton in 1861, did he not ?

• A. I believe he did.

Q. Do you know where he went ?

A. I believe he went south. I saw him in the south afterwards.

Q. At what time did you meet him 1

A. Shortly after the battle of Gaines' Mill.

Q. After the battle of Coal Harbor ?

A. Yes, sir.

Q. Were you taken prisoner on that battle-field ?

A. Yes.

Q. Did you meet Cameron 1

A. I met him the day after.

Q. State what was his manner and treatment of you and Union prisoners,

(Question objected to and withdrawn.)

James R. Brow^n—residence, Elkton, Maryland—sworn and examined.

By Mr. Merrick :

Q. Have you held, or do you hold, any office in that county now ?
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A. I hold a magistrate's office iu Elkton.

Q. Do you know Stephen F. Cameron, who was a witness iu this case ?

A. Yes.

Q. How long have you known him 1

A. I do not recollect how long ; during the whole time he lived there. I do

not recollect the time.

Q. Several years before he went away 1

A. O, yes, sir.

Q. Did you have an opportunity for forming an opinion in regard to his truth

and veracity in that community 1

A. I never heard it questioned until within the last ten days or two weeks.

Q. Would you have any hesitation, from your knowledge of his general repu-

tation, of believing him on oath ?

A. So far as I know him, I would not.

Aaron G. Tate—residence, Elkton, Maryland—sworn and examined.

By Mr. Merrick :

Q. Do you know Stephen F. Cameron ?

A. I do ; I knew him for about two years.

Q. Did you have opportunities of forming an opinion in regard to his general

character for truth and veracity ?

A. Yes.

Q. State his general character—whether it was good or bqd.

A. It was good.

Q. Would you have any hesitation, from that general reputation, in believing

him on oath ?

A. Not the slightest.

Joseph B. Oantwell—residence, Elkton, Maryland—sworn and examined.

By Mr. Merrick :

Q. How long have you resided in Elkton 1

A. Fifty-one years.

Q. That is as long as you have lived any way, is it not ?

A. Just about.

Q. Did you know Stephen F. Cameron, who lived at Elkton ?

A. Very well.

Q. Did you have opportunities for ascertaining his general reputation in

regard to truth and veracity ?

A. I have transacted business with him.

Q. Did you know the same people he did ?

A. Yes.

Q. Did you associate with the same people and mingle with the same persons ?

A. Yes.

Q. State whether his general character and reputation for truth was good or

bad]
A. It was good, as a general thing.

Q. Would you have any hesitation, from what you know of his general char-

acter, to believe him on oath ?

A. Not the slightest.

Q. Some question has been raised here about sympathies during the war

What were your sympathies 1

A. I was a Union man during the war.

Q. Out and out ?

A. Out and out.
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David Soott—residence, Elkton, Maryland—sworn and examined.

By Mr. Merrick :

Q. Did you know Stephen F. Cameron, a witness who was examined in this

case?

A. Yes, sir.

Q. How long did you know him?

A. I think since 1856 or 1857.

Q. Did you have opportunities of forming an opinion in regard to his general

reputation for truth,and veracity?

A. I have had.

Q. Did you associate with the same people he did ?

A. Yes, sir,

Q. State to the jury whether that reputation was good or bad ?

A. I think it was good.

Q. Would you have any hesitation, from that general reputation, in believing

him on oath ]

A. Not the slightest.

Cross-examined by Mr. PfERREPONT :

Q. When did Cameron first come to Elkton to live ?

A. I am not certain. I think it was in 1855 or 1856.
' Q. Do you know where he came from ?

A. I am not certain. I think from New York.

Q. Do you know what he did when he came there?

A. He went into the grain business with his father-in-law.

Q. AVhat else did he do 1 Do you know of any other business ?

A. I think he studied for a minister at Elkton and in New York.

Q. Was he carrying on business at the same time ?

A. No, sir.

Q. Did you ever hear any talk about the character of the man, as to his truth ?

Did you ever hear it discussed before this trial ?

A. I do not know that I have heard it discussed.

Q. Was there anything peculiar about him, in any way, connected with his

mode of stating facts ?

A. Well, perhaps there was some slight peculiarity. Cameron was a man
rather fond of excitement and change. That was about the only peculiarity I

know of him.

* John M. Miller—residence, Elkton, Maryland—sworn and examined.

By Mr. Merrick :

Q. How long have you lived in Elkton ?

A. Since 1856.

Q. Did you know Stephen F. Cameron, a witness who was examined in this

case?

A. Yes, for several years.

Q. Did you have opportunities in regard to forming an opinion of his truth

and veracity ?

j
A. I have had.

; Q. Did you associate with the same people he did ?

A. Yes, sir,

,
Q. State to the jury what was his general character for truth and veracity

—

was it good or bad ?

A. So far as I know anything about it, it was good,

Q. Would you have any hesitation, from that general character, to believe

him on oath ?

A. Not the slightest.

65
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Q. What were your sympathies during the war?

A. I was a Union man from the outset. I separated from the old democratic

party on that occasion, and was a Union man throughout the war.

Q I am very glad you are a Union man ; but I hope you will not separate

altogether from the old party.

A. I am still a Union man, supporting President Johnson in supporting the

Union.

Cross-examined by Mr. Pierrepont :

Q. What was Cameron doing after he came to Elkton 1

A. I don't know that he was engaged in anything in particular, except for a

short time with his father-in-law in the grain business. I do not know what he

was doing the rest of the time.

Q. Did you ever hear his character discussed ; whether there were any pe-

culiar characteristics ?

A. He is an eccentric person.

Q. Did you ever hear him spoken of as a man given to exaggeration 1

A. I don't know that I ever did. He had an active mind. He seemed to

be a man who was very fond of roving about. I knew of no other peculiarity.

He did not seem to be a man disposed to settle down in any particular business.

Q. He roved away from there in 1861, did he not?

A. I believe he did in 1861.

Q. And he has not roved back 1

A. No, sir; he has never come back,

James W. Groome—residence, Elkton, Maryland—sworn and examined.

By Mr. Merrick :

Q. How long have you resided in Elkton ?

A. I never resided elsewhere, except when away at school and on temporary

business.

Q. Your father lived there in 1860, and the year before ?

A. He lived there in 1866, and for forty years before.

Q. Did you know Stephen F. Cameron, a witness in this case?

A. I did.

Q. Had you an opportunity of forming an opinion in regard to the general

estimate in which he was held as a man of truth and veracity ?

A. I lived in the same town with him, and associated with the same people

he did. I often heard him talked about, and never heard his veracity questioned

in the least ; hence I should say his general reputation for truth was good.

Q. From that general reputation would you have any hesitation in believing

him on oath ?

A. From that general reputation I would not have the least.

Q. You are a member of the State constitutional convention in Maryland, I

believe.

A. I am.

Cross-examined by Mr. Pierrepont :

Q. You say you have heard Cameron talked about often
;
you have heard

him pretty freely discussed, havn't you?
A. 1 have heard him criticised in no very amiable spirit, but never in refer-

ence to his truth ; that question 1 never heard raised.

Q. When did he go there ?

A. I judge about 1855 or '56. The earhest date I can fix is the spring of

1857.

Q. What did he do ?

A. He was a grain merchant at that time.
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Q. What else did he do ?

A. He had no other active business, I think. He was, as was stated just

inow, a very versatile genius ; very fond of dancing, attending parties, and of

'being active in all the arrangements for them.

Q. You mean social parties ?

[
A. Social parties.

I Q. You mean, a genius in things of that kind ?

A. Yes, sir, in things of that kind.

;
Q. He was active in all these ?

A. Yes, sir, at that time.

Q. How long did he stay there?

A. From the time he came until 1S61 or '62. I would not be positive as to

the time he went away.

Q. You have not seen him since ?

A. Never since.

By Mr. Bradley :

Q. You were asked about his engaging in dancing parties ; do you know
mything of his studying divinity ?

A. I know he studied divinity ; I have heard him preach. I know the fact

that he was a deacon in the Episcopal church.

Q. Did he at that time engage in dances ?

j

A. No, sir ; he went to the other extreme.
I

By Mr. Pierrepont :

Q. The changes from one extreme to the other were very sudden, were they

lot?

A. I think they were.

Samuel B. Ford—residence, Elkton, Maryland—sworn and examined :

By Mr. Merrick :

Q. How long have you lived in Elkton ?

A. Since 1850.

Q. Do you know Stephen F. Cameron, who has been a witness in this case ?

A. Yes, sir ; I know him.

j

Q. Did you have opportunities for forming an opinion in regard to the gene-

al estimate in which he was held as a man of truth and veracity ?

! A. I think so, sii\

Q. Did you associate with the same people he did, mix in the same society,

nd meet him in social life 1

A. Yes, sir.

Q. State whether his reputation was good or bad as a man of veracity ?

A. I think it was good.

Q. From that general reputation would you have any hesitation in believing

im on oath 1

i A. No, sir ; I would not.

Cross-examined by Mr. Pierrepont :

Q. Did you hear him talked about and discussed a good deal in your region ?

A. Sometimes he would be talked about.

Q. From the way people talked about him, did you think him a very relia-

:le, truthful man 1

' A. Yes, sir ; I never saw anything about Mr. Cameron but what was truth-

d.

Q. I am now speaking of the discussiona about him ?
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A. Well, ttat is the character he bore.

Q. Were they discussing him on the subject of truth-telling?

A. I do not know that I ever heard him discussed on that subject.

Q. Do you know when he went away ?

A. I know about the time he went away.

Q. Do you know what sent him away ?

A. I do not.

Q. Nothing brought him back 1

A. He has not been back.

Reuben D. Jamar—residence, Elkton, Maryland—sworn and examined :

By Mr. Merrick :

Q. How long have you lived in Elkton ?

A. All my life.

Q. Do you know Stephen F. Cameron, a witness in this case ?

A. I do.

Q. Have you had opportunities of forming an opinion of the general esti-

mate in which he was held by the people with whom he associated in that re-

gion ]
]

A. I had.
_ _

1

Q. Did you associate with the same people and mix in the same society he
j

did?
A. I think I did.

Q. State what his general character was for truth and veracity 1

A. I think it was good.

Q. From his general character as a man of truth and veracity, would you

have any hesitation in believing him on oath ?

A. Not the least.

Q. There has been some question raised here in regard to the sympathies of

men ; where were your sympathies during the war ?

A. They were entirely with the Union.

Q. You were a Union man decidedly ]

A. Decidedly.

Cross-examined by Mr. Pierrepont :

Q. Did you hear him discussed?

A. I never heard a word about him; I never heard his character discussed in

any way.

Q. You heard none of his traits or peculiarities spoken of]

A. No, sir ; when a party was to be gotten up, Mr. Cameron could do it bet-

ter than any man in the county.

By Mr. Bradley :

Q. Do you know anything of his studying for the ministry ?

A. I don't know much about that.

Q. When you speak of his getting up parties, &c., do you refer to the early

part of your acquaintance with him 1

A. Yes, sir ; I may judge of his character from the character of the people

who associated with him. They would not associate with him if it was not so.

By Mr. Pierrepont :

Q. And that capacity for getting up these things continued as long as you

were acquainted with him 1

A. Yes, sir ; occasionally.

I
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R. Gr. Reese recalled and examined.

By Mr. Bradley :

Q. While you resided in Elkton you were a member of the Episcopal church ?

A. Yes, sir,

Q. Did Mr. Cameron take deacon's orders while he was there 1

A. Yes, sir.

Q. After that did you ever see him engaging in anything that was improper ?

(Objected to, and question not insisted on.)

Perry Sitzenberg—residence, Elkton—sworn and examined.

By Mr. Merrick :

Q How long have you lived in Elkton ?

A. Since the spring of 1 853.

Q. Did you know Stephen F. Cameron ?

A. I did know him while he lived there.

Q. Have you had opportunities for forming an opinion of the general esti-

mate in which he was held among the people there as a man of truth and ve-

racity 1

A. During all the time he was there I saw him every day more or less.

Q. Did you associate with the same people he did, and mix in the same so-

ciety 1

A. To some extent,

Q. What was his character for truth and veracity ]

A. I never heard anything about it until since this trial.

Q. From the general reputation he acquired, would you have any hesitation in

believing him on oath ?

A. None whatever.

Cross-examined by Mr. Pierrepont :

Q. Did you and he visit together ?

A. Yes, sir.

Q. Was he married?

, A. He was said to be,

\ Q, When was he married ?

'I A. I don't know.

I Q. Do you know whether his family are living there ?

(Objected to by Mr, Merrick, and question not insisted on.)

The Court took a recess until to-morrow at 10 a, m,

Thursday, July 25, 1867.

The court was opened at 10 o'clock.

Artemus Stevens sworn and examined.

By the District Attorney :

Q. Where do you reside ?

A, In Lennoxville, Canada.

Q. How long have you been residing there ?

A. Ever since I was born.

Q. What is your occupation ?

A. I am a farmer.

Q. State if you know thiB gentleman sitting here. (Dr. McMillan.)

A. I do.

Q. Where did you form his acquaintance ?

A. At Lennoxville.
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Q. How long have you known liim ]

A. For over seven years.

Q. Did you know persons witli whom he associated 1

A. I did.

Q. Did you know him in Lennoxville 1

A. I did.

Q. How was he employed in Lennoxville ?

A. He was there as a practicing physician.

Q. I will ask you if you know his general reputation in that community for

truth and veracity ?

A. I do.

Q. State whether it is good or bad.

A. As far as I know it is good.

Professor William Harkness recalled.

By the District Attorney :

Q. You have already been examined before the jury ?

A. Yes, sir.

Q. State if you made any mistake in your testimony which you desire to

correct 1

A. I merely want to make a statement. There was a confusion in my mind

with regard to the sidereal time when giving the time of the rising of the

moon. In mean time, the moon actually rose at one minute four seconds past

10 o'clock; at that time the upper edge of the moon would come above the

horizon. The mistake arose through the data I took in making the calculation.

Q. What was the sidereal time of the rising of the moon ?

A. I cannot tell exactly ; but it would be about one hour and thirty-two min-

utes later.

By Mr. Merrick :

Q. Didn't the moon, in point of fact, rise ten minutes past 10, mean time ?

A. No, sir ; in point of fact it rose one minute and four seconds past 10.

By the District Attorney :

Q. At five minutes past 10 how many diameters would it be above the hori-

zon.

A. I have not made the calculation. I can give you a rough idea. The

moon would be about above the horizon at five minutes past 10, and it would

rise in its own diameter in about three minutes, so that it would be about three

diameters, or something like that, above the horizon at that time.

Joseph R. Du Barry recalled.

By Mr. PierrepOx\t:

Q. You were called and sworn by the defence before, were you not ?

A. Yes, sir.

Q. Have you the same records with you now that you had then ?

A. Yes, sir.

Q. Won't you tell the jury what railroad connection there was between Sun-

bury and the city of Washington on the 13th and 14th of April, 1865. What
were the modes of getting to Washington 1

A. By the Northern Central railroad, which runs from Sunbury to Baltimore.

Q. And there is another road connecting with Philadelphia and New York'?

A. We cross the Pennsylvania railroad at Marysville, which leads to Phila-

delphia.
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Q. Then is not there the Catawissa ? Do you go from Sunbury throuo-h

Pottsville ?

A. There are coal roads leading in that direction.

Q. And from Pottsville where 'f

A. The Reading railroad leads from Pottsville to Philadelphia.

Q. Is there a Catawissa road ?

A. I know there is such a road.

Q. Where does that strike ?

A. At Milton, on the Philadelphia and Erie road.

Q. And where is Milton ?

A. About 12 miles west of Sunbury.

Q. From Harrisburg how many roads are there to Philadelphia 1

A. There is the Pennsylvania railroad line, and the road extending from
Harrisburg to Reading, and the Reading road thence to Philadelphia.

Q. On which side of Philadelphia does the New York train strike the

Reading 1

A. I can only speak of that from general knowledge. It crosses the brancli

of the Reading railroad north of Philadelphia.

Q. Does it take the branch and go round the city 1

A. The New York trains pass over what is called a connecting railroad around
the city of Philadelphia.

By Mr. Bradley :

Q. Was that particular road in existence in 1S65 ?

Witness. It was not.

Mr. Bradley. Then don't speak of it.

By Mr. PiERREPO.VT :

Q. Was the Bloomsburg road then in existence 1

A. I know of a road called the Lackawanna and Bloomsburg road.

Q. Where does that strike your road f

A. That leaves the Philadelphia and Erie road at Northumberland, two miles

west or northwest from Sunbury.

Q. And does that connect with Philadelphia ?

A. I speak from general knowledge. I have never been to Philadelphia

over that route.

Q. They cross the Catawissa railroad, and in that way connect ?

A. It crosses that road on the Philadelphia route. There is a connection

between the routes at that point.

Q. Have you any means of knowing whether a special train ran on the 13th

of April, 1865, from Elmira to Williamsport?
A. I can only testify in regard to trains by referring to my records.

Q. Have you the records ?

A. I have the records of that date.

Q. Have you any records that show that fact ?

A. The record of the 13tli of April, 1865, shows that there were two pas
setger trains, called "the first and second mail trains," running between
Elmira and Williamsport.

Q. Will you state when they left ?

A. The record says, " time."

Q. What is the time ?

A. From my recollection it was 8 o'clock in tbe morning.

Q. What was the next 1

A. There were two freight trains, called " local freights.

By Mr. Bradley :

Q. They did not both leave at eight ?
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A. They are specified as leaving on "time." Tlie first and second mail trains

left on " time."

Q. What is the time ?

A. The schedule time of leaving Elmira is about 8 o'clock.

Q. Both of them?
A. Yes, sir ; by the record here.

Q. Do you know whether there was a special train 1

A. There were two passenger trains, called " the first and second mails," that

left that day, running on the same schedule.

Q. Do you know anything about the special train ?

A. No, sir.

I would at this point like to correct some evidence that I gave when I was

on the stand before. The (question was asked me as to whether I was in Elmira

on the 13th. I answered, " No, sir." Since that time I have sent for the tele-

graphic despatches of that date, and I find that 1 promised to be in Elmira at

that time ; and I believe I was in Elmira on the 12th and 13th.

Q. But you do not remember ?

A. I cannot fix it by any circumstance.

Q. Will you come down to Sunbury ? Will you tell us when the freight

train left Sunbury on the afternoon of the 13th of April, 1865 ?

A. At 4.30 p. m., by the record.

Q. Will you tell us when the passenger train left on the same day ?

A. A passenger train left Sunbury, by the record, at 12.13 on the night of

the 13th and morning of the 14th.

Q. When did that reach Baltimore 1

A. From the record, at 7.25.

Q. On the morning of the 14th ?

A. Yes, sir.

Cross-examined by Mr. Bradley :

Q. I understand you to say that you do not recollect being in Elmira ; but

from telegrams you see that you stated you would be in Elmira on the 12th

and 13th. Have you any recollection of, in April, 1865, coming from Elmira

to Williamsport, in a special engine—in what is called a " caboose."

A. I can fasten it by no circumstance.

Q,. Has no memorandum been made of such a transaction ?

A. I kept no diaiy of my own.

Q. Would not the running of the engine special train appear somewhere oj

the books 1

A. Yes, sir.

Q. Have you or not diligently searched for it ?

A. I have the records of the trains at that time.

Q. Have you or not diligently searched to see if there was a train that went

up on the 12th and came down on the 13th ?

A. Yes, sir.

Q. Do you find any such record ?

A. Yes, sir. I find that an extra train, as it is called, went up on the ISth,

leaving Williamsport in the morning. I

Q. At what time ?

A. By the record, 10 o'clock a. m.

Q. When did it return ? I

A. By referring to the record of the 13th I find that there was a second sec|r

tion of a mail train south.

Q. That you have mentioned at about 8 o'clock. Was there any special

train on that day 1 i

A. I have no record of such a train.
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Q. Your records ought to show that there was a special train running on that

day from Elmira to "VYilliamsport ?

A. Yes, sir.

Q, I will ask you further. Did you ever see the prisoner at the bar on

that route 1

A. I never saw him before.

Q. Is it possible he could have come from Elmira to Williamsport on the

13th without your seeing him 1

A. It is possible. I do not know that I would have noticed him if there were

many ou the train.

Q. Not the passenger train. Supposing you to have run the special train

with the caboose back from Elmira with yourself alone in it, would it have

been possible ? Was there any place of concealment ?

Mr. PiERRBPONT objected, on the ground that the question assumed a fact as

proven which was not. He denied that there was any testimony to the effect

that the witness came over the route in question in a caboose, or anything of

the kind.

The Court said that if his memory served him aright Strayer had stated

that he run a special train from Williamsport to Elmira on the 12th of April,

1865, and that he returned with that train with one—it might be two—car at-

tached, and that he thought, but he did not know, as he did not see him, that

Du Barry was brought down on this special train. Mr. Bradley, as he under-

stood it, now wished to ascertain whether Du Barry was on that train, and then

if he was on it, whether it was possible for somebody else to have been on it

without his knowledge.
The objection was overruled.

Q. Could any one have come from Elmira to "Williamsport in that single car

without your knowing it ?

A. I think not I cannot recall the circumstances.

Q. You are distinct in your memory that you never saw the prisoner at the

bar until you saw him here 1

A. I am very decided in my opinion that I never saw him before.

Mr. PiERRKPONT desired to know if the court admitted what had just been

stated as evidence, when the witness had said that he had no memory of ever

having been on that train. Not having any such memory, could they ask him

a supposititious case, of what might have happened if he was on it, when he had

no memory on the subject 1

The Court said it was a matter which was in doubt. Neither the witness

himself nor Mr. Strayer, who testified the other day, was able to state posi-

tively whether he (Mr. Du Barry) came down on the train or not. He thought,

therefore, he might properly be inquired of as to whether, if he did come in the

train, it was possible for somebody else to come along and he not know it.

The examination was resumed by Mr. Bradley, as follows :

Q. What is the most direct and expeditious route from Sunbury to Wash
ington ?

A. I believe it to be by the way of the Northern Central railroad to Baltimore.

Q. And thence to Washington ?

A. Yes, sir.

Q. Do ydu know of any other route which could bring a party through

within, say, four hours' difference in time ?

A. I have no data from which to answer that question. I have no schedule.

\ I can answer it from general knowledge.

Q. 1 speak of general knowledge, such as you have been giving to the

prosecution ; from your general knowledge of the railway system in the State

of Pennsylvania, and the immediate connections with the great central artery
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can you or not state whether the route you have just named is not the shortest

route by at least four hours 1
j

Objected to by Mr. Pierrepont. The witness should be restricted to his (

own personal knowledge on the subject.

Mr. Bradley desired to know if when the witness had been asked by the

government as to his knowledge of particular routes, they could not pursue

that inquiiy.

The Court said they could pursue that general knowledge so far as it has

been inquired into on the other side.

Q. From the same sources of knowledge of which you have spoken of the

road from Sunbury to Philadelphia over the Pennsylvania road, can you state

whether a passenger leaving Sunbury by that route would reach Washington

as soon as he could by the Northern Central road ?

(Objected to by Mr. Pierrepont as not responsive to the examination-iu-chief

Objection sustained. Exception reserved.)

By. Mr. Merrick :

Q. What time did you say the passenger train leaving Sunbury at 12.15

that night would reach Baltimore ?

A. About 7.25 a. m.

Q. Is there any other route from Sunbury to Baltimore by which a passen-|

ger leaving Sunbury at 12 o'clock and 30 minutes at night could reach Balti-

more at 7.30 in the morning ?

(Objected to by Mr. Pierrepont unless the witness could speak from his own
personal knowledge.)

Q. Can you answer the question from your personal knowledge 1

Witness. I have no record of those routes.

Q. Independent of any record, have you any personal knowledge of their

running in 1865. You have certainly sometimes travelled from Sunbury to

Philadelphia, surely ?

A. I do not know as I ever went to Philadelphia in 1865. I do not recol-'

lect that I did. '

Q. Have you sufficient personal knowledge to enable you to answer to the

satisfaction of your own conscience 1

A. I know it takes about four hours to go from Harrisbarg to Philadelphia.

That is about tlie running time of those trains.

Q. From Philadelphia to Baltimore, how long does it take 1

A. I have passed over that route but twice for several years past, and that

,

was in coming to this place.

Q. From Harrisburg to Baltimore what was the time you gave us ?

Witness. On the Northern Central railroad?

Mr. Merrick. Yes, sir.

Witness. About four hours.

Q. It takes the same time then to go from Harrisburg to Philadelphia that it

does to go from Harrisburg to Baltimore ?

A. No, sir.

By Mr. Bradley : I

Q. You gave us the time when the passenger trains left Sunbury for Harris-
j

burg ; can you give us the time when the freight trains left Sunbury for Harris-

burg on the night of the 13th and 14th ?

A. On the 13th the freight train left at 4.30 p. m.
Q. When did that get into Harrisburg ?

A. Those trains do not run to Harrisburg; they go to Marysville.

Q. Was there any close connection between Marysville and Harrisburg ?

Witness. There is a freight train.

R

I



TRIAL OF JOHN H. SURRATT. 1027

Mr. Bradley. Freight train is what I mean.

Witness. I do not recollect their freight schedules at tliat time.

Q. Have you any means of showing at what time persons coming hy that

fireight train reached Harrisburg ?

A. By tracing the trains out I can fix it.

Q. How far is Marysville from there ?

A. Eight miles. They are on opposite sides of the river.

Q. What time would the train arrive in Marysville?

A. The record of the time of the schedule is 9.20 p. m.

Q. What was the next train that day 1

A. That was the last freight train that left Sunbury on that day.

Q. The next train was the passenger train at 12.13 ?

A. Yes, sir.

Q. Midnight?
A. Yes, sir.

Q. When did that train arrive in Harrisburg ?

A. I have no notice of the time of arrival. I have the leaving time, which

was 3.30 in the morning.

Q. Between 9.20 p. m. and 3.30 a. m., what trains left Harrisburg south ?

A. There were no trains left Harrisburg. Our freight trains don't run to

Harrisburg.

Q. No trains left Harrisburg after 9.20 p. m., until 3.30 a. m. ?

A. No, sir.

Q. That train leaving at 3.30 arrived at Baltimore when?
A. 7.25.

Q. There Avas then no means furnished by your railroad to reach Baltimore

before 7.25 in the morning, to a passenger leaving Sunbury at any time after

4 o'clock the day before ?

A. No, sir.

Q. What time did the train leave Harrisburg for Philadelphia on the after-

noon of the 13th of April?

A. I have no schedule of that road to enable me to answer the question.

Q. Can you from memory state Avhat time it left ?

A. I would not like to testify in regard to schedule from memory.

Q. You say that the Pennsylvania road and your road intersect at Marysville.

That is eight miles, I believe you stated, above Harrisburg.

A. We cross the Pennsylvania road at Marysville.

Q, Then a passenger coming down the river from Marysville would have to

go to Harrisburg and wait for the train running from Harrisburg to Philadelphia ?

A. On some trains he would and others not. Some of the trains would run

to Bridgeport and then cross the bridge to Harrisburg, as we do now with some

of our trains.

Q. Is there any connection between the Northern Cantral and the Catawissa

road ?

A. No direct connection. They start twelve miles from the terminus of our

road.

George S. Koontz recalled.

By Mr. Pierrepont :

Q. Tell us what is your occupation ?

A. I am general agent of the Baltimore and Ohio railroad.

Q. Tell me the time of the arrival of the trains in Baltimore on the 14th of

April, 1S65?
A. I do not know.
Q. Tell me at what time the first train left on the 14th ?

A. At 4.20 a. m., and reached Washington at 5.45 a. m.

Q. When did the next leave ?
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A. 5.30 a. m.

Q. When did that arrive 1

A. 7.20.

Q. When did the next leave 1

A. 7 a. m.

. Q. When did that arrive in Washington ?

A. 8.43 a. m.

Q. When did the next train leave ]

A. 8 50 a. m.

Q. When did that arrive ?

A. At 10 25 a. m.

Q. When was the next ?

A. 9.40 a. m.

Q. When did that arrive 1

A. 11.30 a. m.

Q. When was the next ?

A. 4.25 p. m.

Q. When did that arrive ?

A. 5.50 p. m.

Q. Will you turn to the 15th and tell us when the train left Washington in

the morning ?

A. The first train left at 6.15 a. m. '

Q. When did it reach Baltimore ?

A. 10.15 a. m.

Q. When did it leave Baltimore 1

A. I do not know,

Q. When was the next ?

A. 7.30.

Q. Was that train detained ?

A. Yes, sir ; it was detained at the Relay House by order of General Tyler.

Q. How long ?

A. I cannot tell, except by referring to the time-table.

Q. Was it not detained several hours ?

A. Yes, sir.

Mr, Merrick. "Refer to your time-table—you have it before you,

Mr. PiERREPONT. Yes; if you have any means by which you can ascertain

you can avail yourself of such.

A. That train was due at Baltimore at 8 a. m. ; it reached there at 10.15 ;
it

was two hours and fifteen minutes late.

Q. When do you say was the first train due in Baltimore 1

A. At 8 a. m,

Q. The second train you state was delayed. How long was it delayed ?

A. The second train left Washington at 7.30 a. m., and reached Baltimore

about 2.40 p. m.

Q. How long was that detained 1

A. That train was due at Baltimore at 8.55 a. m.

Q. And didn't get there until what time in the afternoon ?

A. 2.40 ; it was detained at the Relay House by order of General Tyler.

Q. When was the next train ?

A. That left at 8.15, and reached Baltimore at 2.50; that was due at Balti-

more at 10 a. m.

Q. Now the next ?

A. The next left at 11, and reached Baltimore at 3.05 p. m.

Q. You have no knowledge yourself of the leaving of those trains for Phila-

delphia and New York ?

A. No, sir.
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Cross-examination by Mr. Bradley :

Q. Are these the same trains as those to which you referred as having been

thorouj^hly searched and guarded when they left here ?

A. Yes, sir.

Q, Each train, you yourself assisting in that search ?

A. Yes, sir.

Q. Detectives and soldiers both went along ?

A. Yes, sir.

Q. Between Washington and Baltimore ?

A. Yes, sir.

Charles F. Wetmore sworn and examined.

By Mr. Pierrepont :

Q. State where you reside.

A. IS Clinton Place, New York city.

Q. Do you know Dr. Bissell, who testified here ?

A. I do.

Q. Are you the gentleman referred to as the person conducting a suit for him
against the Erie railroad ?

A. Yes, sir.

Q. How long have you known him 1

A. Since 1863.

Q. Has he ever been your physician ?

A. Never.

Q. Have you any letters or memoranda with you that you brought from New
York that tend to fix dates 1

A. I have some letters, or had some, which I handed to General Foster.

Q. Were they letters that you wrote 1

A. Yes, sir.

Q. You can tell the jury whether on the 14th of April Dr. Bissell was in El-

mira hunting up witnesses for this suit ]

A. I think not.

Q. Why?
A. My reason is, that on yesterday (having been subpoenaed the night before,)

I went to the office of JMr. Eaton, who was the counsel opposed to me in that

case.

Q. Of the Erie railroad 1

A. Yes, sir. After some conversation Mr. Eaton presented to me these letters,

which I wrote to him on the Uth, 12th, and 13th of April, 1865, and also 26th

and 27th.

Q. Have you examined them 1

A. I have.

! Q. Do they refresh your memory with regard to any fact 1

A. They do not exactly refresh my memory, but they confirm me in my im-

pressions that during this time Dr. Bissell was in my office, and also of the fact

that Dr. Eaton came there to see him.

Q. What date was that 1

A. I cannot fix the date that Mr. Eaton was there. On the 11th, 12th, and

13th of April, 1865, I wrote to Mr. Eaton, and he presented those letters to me,

and which confirmed me in the impression that Dr. Bissell was at that time in

my office, and endeavoring to settle the Erie railroad suit.

Q. Did you settle it 1

A. Yes, sir.

Q. State whether you know the Doctor's character among the people for

truth and veracity.

A. [ have heard the character of Dr. Bissell very much canvassed.
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Q. What did you find that to be—good »r bad ?

Mr. Bradley. State what was his general reputation.

A. I must say that his general reputation was bad.

Q. Was it very bad ?

A. Yes, sir ; it was.

Cross-examined by Mr. Bradley:

Q. In settling that suit was Dr. Bissell satisfied about it 1

A. Yes, sir.

Q. Has there ever been any disagreement between you and him about it ]

A. Not the slightest.

Q. He never complained ?

A. Never to me. He always said he was satisfied.

Q. When was it settled?

A. It was settled on the sixth day of June, 1865 ; and lie got his money on

the sixth, which was five thousand, the company paying me my costs. That
was a part of the terms of settlement.

Q. You say you have heard his character very much canvassed, and that his

general character for trutb is bad 1

A. Yes, sir.

Q. When did you hear that subject discussed?

A. I first heard that subject discussed in 1864, or the early part of 1865;

about the time this suit was in the process of settlement.

Q. Did that discussion grow, to a great extent, out of the suit ?

A. With regard to those two witnesses it did. They came to me voluntarily.

Subsequently it did not.

Q. What two witnesses ?

A. They were the chief witnesses in this railroad case.

Q. And this canvassing of his character grew out of this controversy with the

Erie railroad ?

A. No, sir ; only with regard to these two witnesses, who were witnesses for

Dr. Bissell.

Q. Were they railroad employes.

A. No, sir ; they were witnesses for Doctor Bissell in that suit against the

road. They came to see me about it.

Q You heard his reputation generally discussed ?

A. Yes, sir.

Q. And that was a discussion as to his truth and veracity ]

A. Yes, sir.

Q. Where did he reside at that time ?

A. He resided when he first came to me, in Waverley, New York, and sub-

sequently in New York city.

Q. Do you know whether he was or not in April, 1865, actively engaged in

getting up testimony in that case ?

A. I do not think he was, and my reason for so thinking is, that we were

about settling the case.

Q. You did not settle it until June 1

A. No, sir.

Q. You think two months before that he was not preparing for the case ]

A. I think not, for the reason that he had all the witnesses provided and pre-

pared in 1863-'4.

Q. Have you any recollection of telling him not to converse freely about his

case with anybody.

A. I always told him that.

Q. Your inference from your letter is that he was in New York on the 11th,

12th, and 13th of April?
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A. That is my impx-ession.

Q. Have you any recollection that he was there on the 14th or L'Jth ?

A. I have an impression that he was there on the 15th, and that is what gave

me

\
Q. Is there anything in your memory to show he was there on the 14th ?

' A. Nothing more than the fact that T was writing these letters to Mr. Eaton

for the purpose of getting this case settled.

Q. Do you know what time the Erie train then left New York ?

A. I do not.

Q, Have you known anything of him since the settlement of that suit ?

A. O yes, sir.

I

By Mr. Pierrepoxt:

Q. You have been asked as to whether you parted with good feelings.

When did he last call t) see you ?

A. Last Sunday morning he called to see me at my house in 18 Clinton

Place ; and yesterday he called at my office at one o'clock.

William Elmer sworn and examined.

By Mr. Pierrepont :

Q. Where do you reside ?

A. In New York.

; Q, Do you know Dr. Bissell ?

A. I do.

Q. Do you know his general reputation, among the people who know him,

for truth ?

A. I know what they say of him.

Q. Is his reputation, from what they say of him, good or bad 1

A. Bad.

Q. W^hat degree of bad ]

A. They talk very badly about him.

Cross-examined by Mr. Bradlev :

Q. Do they talk about his being a common liar ?

A. Have heard such talk.

Q. That is commonly and generally said about him 1

A. I do not know about the " generally." I have heard several

Q. I want to know what is generally said ?

A. So far as I have heard his character spoken of for truth it is bad. I have

heard, perhaps, a dozen or more speak of him.

Q. When ?

A. Within the last two years. I do not know exactly the number.

By Mr. Pierrepoxt :

Q. Did you ever hear but one opinion about him 1

A. No, sir.

George W. McMaho.x sworn and examined.

By Mr. PiEREPON'T:

Q. W^here do you reside ?

A. Communipau, New Jersey.

Q. W^here did you live formerly ?

A. In New York city.

Q. What were you doing in New York city ?

A. I was a cattle broker.
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Q. And what other occupation had you ?

A. I had a saloon with Dr. Bissell at 1160 Broadway.

Q. Dr. Bissell and you had it together ?

A. Yes, sir ; and also Mr. Hiram Faulkner.

Q. Do you know the Doctor pretty well ?

A I do.

Q. You were in business with him ?

A. I was.

Q. Do you know what kind of a character he acquired generally ?

A. Bad.

Q. Did you ever hear of any worse ?

A. No, sir.

Francis H. Archambeau sworn and examined.

Q. Where do you reside 1

A. In Montreal, Canada.

Q. How long have you lived in Montreal ?

A. Since about eight or nine years.

Q. What is your occupation 1

A. I am an advocate.

Q. Did you know Mr. Nagle, the one who testified against Dr. McMillan ]

A. Yes, sir.

Q. Do you see him in court 1

A. Yes, sir.

Q. Did you have any conversation with him about his relation to this case ?

A. I had a private conversation with Mr. Nagle. I do not know that I

am bound to state here what he told me under those circumstances. I would

not like to do it.

Mr. Bradley said they were perfectly willing, as was also Mr. Nagle.

Witness. Well, if Mr. Nagle is willing, I will state it. I met Mr. Na-

gle the same morning of the day that he left Montreal to come here. He told

me that he was coming here as a witness. He remarked that he intended to

bring on with him quite a number of witnesses, and that he had a certain amount

of money for his costs and the costs of the other witnesses.

Q. How much 1

A. I understood at the time that he first received a draft, I think, for a thou-

sand or two thousand dollars, and the amount not being sufiicient, he got another

one to cover the expense of bringing on the witnesses.

Q. Do you know St. Marie ?

A. I do. He was studying law with my brother and myself at the same

time.

Q. Do yoUfknow his reputation, as a man of truth, among those with whom
he lived?

A. I never knew anything wrong against St. Marie.

Q. You know his reputation ?

A. His reputation was always good.

By Mr. Bradley :

Q. You say you know Mr. Nagle very well ?

A. Pretty well.

Q. What is his reputation for truth ?

The District Attorney. We have not asked any thing aboiit Mr. Nagle'a

reputation.

Assistant District Attorney. We waive any objection
;
you cau ask

the question if you desire.

Mr. BRADiiEY. Never mind, gentlemen, you objected j that's enough.
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T. J. Logan swora and examined.

By Mr. Pirrrbpont:

Q. You are a member of the Washington bar ?

A. Yes, sir.

Q. Did any circumstances happen on the night of the assassination of the

President that led you to observe the moon at its rising 1

A. Yes, sir.

Q. State what the condition of the night was as to its being bright or other-

wise, between the hours of 10 and 11.

A. I did not notice the condition of the moon very particularly, but the con-

dition of the night I did. About 10 o'clock I noticed the moon rising.

Mr. PiERREPONT, good-humoredly. I guess that is right.

Witness. Previous to that I noticed the weather very particularly.

Q. How was it ?

A. Remarkably clear.

Q. How was it after an hour ?

A, About an hour after the moon rose ,it was exceedingly clear, though I was
not up at that time.

Cross-examined by Mr. Bradley :

Q. Did you see the man in the moon 1 [Laughter.]

A. No, I did not. I did not know there was a man there, Mr. Bradley.

Q. Was it a full moon ?

A. No, sir, not full.

Q. How far from it ?

A. About two days after full moon.

Q. Could you see the lights and shadows in the moon, if there is not a man
there ?

A. I did not come here to be quizzed about nonsense ; I do not think there

is a man in it.

.Mr. Bradley. I think all this matter about the moon is nonsense. It seems
to be mere moonshine.
WiT.\ESS. It seems to be your policy to make moonshine out of this whole

matter.

Mr. Bradley explained to the witness that he meant no disrespect, but had
said what he had in a good-humored sort of a way, to show how he viewed all

the evidence on that subject.

William H. Brayton sworn and examined.

Q. Where do you reside ?

A. In New York.

Q. Do you know Dr. Bissell ?
,

A. I do.

Q. How long have you known him ]

A. A little over a year.

I Q. Have you been thrown among people with whom he associates:?
'f A. 1 have.

Q. Do you know his general reputation for truth among them ?

A. I have heard that question a great deal spoken of.

Q. What is his character for truth, good or bad ?

A. Very bad, so far as I have heard.

Q. What is your business ?

A. Produce commission merchant.

,Q. Where do you live ?

*A. 263 West Fortieth street.

66
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Q 111 what way have you known Bissell ? Have you been connected witli

him in but-iness 1

A. I have had business transactions with him, and my brother was a partner

of his in the drug business for a short time ; or, I would say, a partner of hia

wife.

Q. Within a year past.

A. Yes, sir.

Q. You have heard him considerably spoken of?

A. Yes, sir.

Q. And always bad ?

A. Yes, sir.

C. A. Tinker sworn and examined.

By Mr. Pierrepont :

Q. What was your occupation in 1865, and what is it now ?

A. Telegrapher.

Q. In this city ?

A. Yes, sir,

Q. State whether on the 13th, 14th, 15th, and Ifitb of April, 1865, there

was telegraphic communication between Elmira and Washington.

A. There was.

Cross-examined by Mr. Brauley :

Q. Have you seen any telegram ?

A. Yes, sir.

Q. You know that communication was open ?

A. Yes, sir.

Q What office are you in ?

A. In the War Department.

Q. Was that in common use ?

A. Yes, sir ; we had been working the wires just as they are worked by the

commercial companies.

Q. Would a telegram sent to me come to the War Department.

A. No, sir ; it would come to the office down town.

Q. All despatches for the government officers came directly from Elmira to

the War Department, but not private business ?

A. No, sir.

Morel Marean sworn and examined.

By Mr. Pierrepont :

Q. What was your occupation in 1865, and what is it now?
A. I was a telegraph operator at that time and am now.

Q. In what office were you a telegraph operator in April, 1865 ?

A. In the general office of the American company.

Q. Will you state whether on the 13th, 14th, and 15th, along there, in April,

1865, there was telegraphic communication between Elmira and Washington

by telegraph ?

A. There was.

By Mr. Bradley :

Q. Are the records still preserved.

A. Yes, sir.

John George sworn and examined.

By Mr. Pierrepont.

Q. What was your occupation on the mornjing of the 14th of April, 1865 ?
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A. I was through baggage master between Washington and New York.

Q. When did you leave Washington ?

A. I left Washington on Saturday morning the 15th.

Q. At what hour.

A. At 7.30.

Q. Where were you delayed ?

A. At the Relay.

Q. How long ?

A. That I am not able to state exactly, but we arrived in Baltimore at 2.40.

Q. When did you leave 1

A. We left the President's street depot at 6.40.

Q. Do you recollect when you reached New York ?

A. About 5 o'clock. It might have been a few minutes after.

Q. Sunday morning 1

A. Yes, sir.

Q. How long behind time were you ?

A. It might have been a few minutes.

Q. What time should you have been in New York 1

A. At 5^ in the evening.

Q. There was a difference then of twelve hours
;
you were twelve hours late ;;

A. Yes, sir.

J Mr. Bradley said he did not understand what this testimony was to rebut ;:

' and unless it was made to appear it was to rebut something they had offered,

I he would move to strike it out.

Mr. PiERHEPONT said it would tend to show Surratt was not in Elmira on

I

the I4th, if Dr. Bissell did say so.

Mr. Bradley said that if Dr. Bissell was the most unmitigated liar on earth

this testimony was not rebuttal. It could not show that Surratt was not in

Elmira on April 14th.

Mr. PiERREPONT said that he never heard that it was to be assumed that an
alibi would be attempted to be proven ; but when an alibi was attempted it was
proper to prove that he was not at the place set up. There was a legal right

to prove anything that went to contradict the alibi set up.

I
Mr. Bradley said he desired to read some authorities on the subject, and,

i while the books were being procured, the court at 12.15 took a recess until 12.45.

Upon reassembling,

Mr. Merrick moved to strike out the testimony just given by the witness
John George, as also the testimony in regard to the telegrams, as such was not
in reply to any part of the case made by the defence. In support of the motion, he
said that as he understood it, this, and a good deal more evidence that had been
given, was not in rebuttal, but was in regard to matters about which the government
could have given testimony in the first instance, and was therefore cumulative
and corroborative. As to the proof with regard to whether the various telegraph

offices were in operation or not, he knew nothing that the defence had given iu

evidence to which it was a reply. It could not well be in reply to anything
except evidence relating to telegrams, and they had given no proof whatever in

(reference to such. If it was intended as preliminary evidence to support

McMillan's testimony, which was to the effect that Surratt had telegraphed

Booth from Elmira, it was not competent, for it should have been given iu the

examination in chief, and a part of the case in chief, being corroborative of the
fact proved by the government themselves, or rather attempted to be proved,
for he was not willing to acknowledge that what Dr. McMillan said was by any
manner of means proved. They further attempted to show the time of the

running of the trains from here to New York. What in the evidence of the

defence did that rebut ? What had the defence proved in regard to the running
of these trains 1 Not one word. As the counsel intimated, and the intimation
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conforms to his (Mr. Merrick's) coBJecture, it was tlieir purpose to show that

Surratt was at some time or other on that part of the road between this city

and Montreal. If that was their purpose, then, again, would he say that it was

not in reply and even if in one aspect it should appear to be, in another

it wan cumulative and corroborative, because they had attempted in their exam-

ination in chief to put him on the other end of that same route. Could the gov-

ernment in making out their case attempt, as they first said in their opening,

they would, follow the prisoner from the place of the commission of the alleged

offence to the place of his refuge ; take him up at the route nearest the place of

his refuge and attempt to prove his presence on that route, and then, after having

got through with their testimony in chief, come down to the other end of the

route and attempt to prove him at that point. When the case was opened the

counsel for the prosecution stated that they would follow the prisoner from

Washington city to his place of refuge, and from there across the ocean, through

France and Italy to Egypt. They did in their proof attempt to follow him from

Italy to Egypt. They proved him to be in Italy ; they first attempted to

prove him to be in Canada, and then attempted to prove' him to be on the route

in the United States from New York to Montreal. Having done that, could they

leave the otlier part of the route from Washington to New York untouched

until they came to their rebutting proof? He submitted that that question was

too plain for argument.

But they said that the defence had proved an alibi ; and that having proved

an alibi—having proved that the prisoner was in a certain place at a certain

time—they might in rebuttal of that prove that he was in any other place at

that time. There were two answers to that. In the first place, in their opening

they stated that they anticipated an alibi ; and that they intended to introduce

proof to meet the anticipated proof, by showing where he was. In the second

place, where an alibi was proved by a prisoner charged with the commission of

a crime, it was not in rebuttal to that alibi to prove that the prisoner was at the

place at the time the crime was alleged to have been committed, or was any-

where else at the time of the alleged crime. It was not in reply, for the reason

that the proof that he was in the place where the crime was committed at the

time of its commission was essential to the proof of his guilt. Unless he was

present when the crime was committed, he could not have committed the crime,

whether it be murder or larceny. If it were a crime Avhich it was necessary

that a man should commit himself either by actual or constructive presence, the

proof of guilt or constructive presence was essential proof in chief to establish

the charge alleged in the indictment. Counsel for the prosecution felt and

recognized this principle, for they had spent much time and much labor with

bad instruments in attempting to prove that the prisoner was here. But they

might say that even although they could not prove he was at the place of the

crime, because his presence at such place, being essential in order to establish

his guilt, must be given in the testimony in chief; yet, they might prove him

anywhere else than where the defence proved him, because that would disprove

the alibi. He would answer, that that would also disprove their case, and they

could not disprove their own case. They might say they could not prove he

was in Washington, because that proof was incumbent upon them in chief, but

the defence having proved he was in Elmira, they could prove that he was in New
Y'^ork, which rebutted the proof of the defence that he was in Elmira. Therefore it

was legitimate in rebuttal, but, unfortunately for them, it was also legitimately in

defeat of the fact that he was here ; whether he was in Elmira, New York, or else-

whei-e, at the time of the commission of this offence, he was in a position where he

could not have participated, and where there could be no verdict of guilty on this

indictment by any possible rule of law ; whether the defence proved it or the

government proved it, if the fact was proved it stood, and the acquittal followed
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! as an essential consequence. Mr. Merrick then cited the case of Rex vs. Hil-

ditch, in 5th Carrington and Paine, in support of the views he had advanced

;

I
and also a decision of the Lite Judge Crawford, of the criminal court of the

I

District of Columbia.

Mr. PiERREPONT said he did not intend to spend a great deal of time in ar-

I guing the general propositions of this case until the evidence was closed, as it

: was only when the evidence was in that they knew on what they were arguing.
' He had observed that there had been an attempt on the part of the defence from
; the commencement to draw them into a general discussion—at least it seemed
so to him. He would repeat that it appeared to him that the only fit time for

ihat was when the evidence was all in. For that reason he would confiue him-
self to the question before the court, to wit : whether this evidence of the bag-
gage-master was properly in. The counsel held that no evidence could be now-
given by the government which tended to confirm the original case. If he laid

that down as a broad and universal proposition, and undertook to cite any
English authority in support of it, he would only say iu reply that there was
no such thing in laAv, in reason, or common sense. It would indeed be a very

, nice proposition of law to be presented in a court of justice, that if the govern-
ment had evidence which was otherwise legitimate, it would not be legitimate if it

tended to confirm the original case.

There was always a great deal of evidence in rebuttal which did tend to con-

[ fii'm the original case, and to say that no such evidence, if otherwise legitimate,

I could come in for the reason stated, would be simply nonsensical.

There might be evidence offered in rebuttal which was illegitimate and which
tended to confirm the original case. That evidence, of course, could not prop-

erly be received, but the question always was whether the evidence offered was
legitimate evidence in rebuttal. The test of that, however, was whether it

tended to confirm the original case. It might have a tendency in that direction

and it might not, but the fact that it did had no bearing upon it one way or the

other.

His learned friend had spoken of the time as though this aftair were all con-

fined to one single day. He stated that the government had proposed and did

offer evidence to the effect that on the 14th, Surratt was in Washington, and

;
now they could not offer any evidence to show that he was anywhere else on

'. the 15th and 16th, for the reason, as he understood him, that they had offered

evidence that he was in Washington on the 14th. He did not understand that

proposition, and he did not believe his learned friend would hold to it as a sound

\
one when he came to reflect upon it. The government had not offered any evi-

' deuce in rebuttal to show that he was in Washington on the 14th, and did not

propose to offer any. They had already abundance of proof on that point.

The defence had undertaken to show that the prisoner was in Elmira on the

15lh, and they were proposing to show that he was somewhere else on the 15th.

They had never claimed that he was in Washington on the 15th. Their pur-

pose in introducing this testimony was to show that he was not in Elmira on

the 15th. Very swiftly after the evidence was in and after it was shown by
. this witness that this train was delayed, did the learned counsel see the bearing

! of it. His learned friend, (Mr. Bradley,) who had been talking to them quite

;
eloquently before in relation to imaginary chains, be,i;-an to discover that the iron

chain was ready to close its links ; and then he was startled. He would find

• those links would close, and that that chain would bind the prisoner from the

hour he left Elmira until he came to Washington, and tie him again in Montreal,

Burlington, and St. Albans. That is what the counsel was trying to get rid of.

He never feared the imaginary chain, but he did not wish the links of this iron

chain to close aroi;nd the prisoner.

He would submit to the court that anything that tended to show that the

prisoner was not in Elmira on the 15th, that was legitimate in itself was to be
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considered as rebutting evidence, and proper to be given. The question as to

whether it did or not tend to confirm the original case of the government had
nothing whatever to do with it.

A word with regard to the telegrams. The counsel had repeatedly, since the

commencement of the case, risen and insisted that the government must prove the

prisoner to have been in Washington at the time of the commission of the crime.

He had throughout treated this case as though it were the ordinary case of a few
men who got together and murdered a farmer down here in the country for the pur-

pose of stealing fifty dollars out of his chest. He fancied that when this case

came to be presented and argued, the counsel would find it something widely

different. The defence had undertaken to prove that this prisoner was in El-

mira on the 13th, and, as they tried to show, was there for^ome purpose con-

nected with rebel prisoners there confined; not only there on the i3th, where

he in fact was, but there on the 14th, when he was not. If he (Mr. Pierrepont)

did not demonstrate, when he came to review the evidence in the case as now in,

not only that he was not in Elmira, but that he was in the city of Washington
on the 14th, and nowhere else, he would pledge himself never to try another

case as long as he lived.

Mr. Bradley said he would take that pledge. .

The defence had offered evidence for the purpose of showing that he was in

Elmira. Suppose he was there. Concede for the moment the fact that he was j

in Elmira; that he was one of the conspirators engaged in overthrowing this

government, and in the fell pursuit of that plan; that he was in Elmira for the

purpose of trying to release the Union prisoners, and as a part of the same

damned scheme to enthrone treason and spread murder and anarchy over this

land ; could not they show the fact that he could communicate by telegraph

between Elmira and Washington ? That is what he offered that evidence for,

and it was legitimate evidence.

The District Attorney said he was not prepared to conceive the proposi-

tion of law that offering to prove a relevant fact flviring the examination in chief

precludes the proving of the fact, by way of rebutting testimony. He conceded

the fact he was not permitted by rebutting testimony to offer a fact in evidence

essential to the case, and which, therefore, should have been offered during the

examination in chief. If the prosecution offered in evidence a fact relevant, but

not essential, they might offer rebutting testimony, if necessary, to meet the

case made by the defence. It was assumed by the learned counsel for the

prisoner that it was essential to the prosecution to prove the presence of the

prisoner in Washington on the 14th, when the murder was committed. That

question he did not propose now to discuss. It was true the g'overnment did,

as he understood, show conclusively, by thirteen witnesses, that the prisoner

was present in the city of Washington on the 13th. Whether that was essential

was an entirely different thing. That it was relevant and most important, a

material fact, tending to show the co-operation of the prisoner in this conspiracy,

with which he had been previously connected, and which resulted in the death

of the President, there could be no question. His honor would observe that it

was not now proposed to give any evidence in fact relating to what occurred on

the 14th of April, 1S65. The testimony offered was referring to what occurred

subsequent to the assassination. The defence had offered evidence tending to i

show that the prisoner was in Elmira on the 15th of April, and had endeavored

to show that, conceding, as the government did, he was there on the 13th, it was

impossible for him to be here on the 14th, and impossible that he could have

escaped from the city of Washington on the l/)th. Surely, if it was essential

to the prosecution, which he did not admit, to prove the presence of the prisoner

in Washington on the 14th, it was no part of their original case to show where

he was on the loth, and evidence on that point in rebuttal was now proper.

Mr. Bradley, sr., said he had listened "with great respect to what fell from
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his learned brothers on the other side, as he always did, in hopes of ascei'taining

what it was they were after. The government assumed to show that the prisoner

at the bar was in Washington on the 14th of April, 1865. How f;ir they

had given any credible evidence sustaining that position was a question for the

jury, and which he did not then mean to discuss. They undertook to show
that he fled on the 15th. That was evidence in chief.

Mr. PlERREPONT said yes, but not essential.

Mr. Bradley remarked that the question was whether it was to become es-

sential afterwards. They had attempted to show that he was here on the 14th
participating in this transaction ; that he fled on the loth. They had offered

evidence to show that he was in Montreal on the ISth ; that he was at the Bur-
lington depot on the night of the 17th, or morning of the ISth. The prosecu-

tion had therefore givfen in chief testimony of the very facts they now offered to

prove. In reply to that the defence had offered testimony to show that, in

point of fact, all this story was false ; that the prisoner was not here on the

night of the I4th; that he was, in point of fact, in Elmira on the night of the

14th ; that he had not fled on the 15th ; that he was in Elmira on the 15th

.

The learned counsel (Mr. Pierrepont) had said that the prisoner was there on a

bad mission ; and now upon the trial of the man for an alleged murder, he was
to be put upon his trial, not for that, but for a conspiracy to overthrow the gov-
ernment. The proposition was a monstrous one, that shocked our sense of right

and justice. The prisoner was there on trial for murder, or not on trial at all.

When the government comes into this court seeking to take the life of a man
upon false pretences, it was time for every honest man to speak out.

When the government had attempted to show in chief that the prisoner left

here on the 15th, they had exhausted their proof; and they were bound now by
every consideration of justice, by every rule of evidence, by everything which
can bind a government to put the citizen on his guard against false accusations,

to introduce their evidence in chief, and not to wait to introduce it in rebuttal

of evidence offered by the defence to meet the case made in chief.

Mr. Bradley referred to the case already cited by Mr. ^lerrick, in which
Judge Grier said it was infamous to renege, holding a trump back in their own
hands in order to take the trick ; and if it was so infamous at cards, how much
more infamous must it be when used to take away the life of a man. He would
have nothing to say in defence of the prisoner if he believed he was guilty

;

he would not touch him ; would not look at him ; would not speak for him or

open his mouth in his defence But he had no idea of having his life sacrificed

because of imputed guilt. Counsel undertook to say that the prisoner was at

Elmira in regard to rebel prisoners there, and Avhat he was there for. The de-

fence had endeavored to show, they had offered to show, how he came to be there,

how long he was there, and what he did while he was there. At the instance

of the prosecution all that evidence had been ruled out. And now was it for

them to make that a handle of an accusation against him 1 Counsel had re-

ferred to the effort of his colleague (Mr. Merrick) to bring about a general

battle, while Mr. Pierrepont was engaged in polite skirmishing. At the open-

ing of this case the prisoner was denounced beforehand as the chief man in the

assassination ; and they denounced as a coward a defenceless man tied in

chains, like a little boy pointing at a caged lion, and saying, " Koar away."

Counsel had referred contemptuously to the remark of his colleague, Mr. Mer-
rick, about the " magic chain," and to "the chain of iron." He then told coun-

sel that he would have to forge more links, and counsel had so far failed to do

it. Mr. Bradley remarked that if he was warm in what he said, he had a right

to be so ; he had a man's life in his hands not proved to be guilty, and he

thought, by admission of counsel here, not guilty. When the counsel admitted

that the prisoner was in Elmira on the 13th, he removed the tomahawk and
scalping-knives and gave the prisoner a shield for his defence. He did not
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mean that the blood of an innocent man should rest on his hands for want of a

bold, animated defence.

Looking further into the question, Mr. Bradley asked whether the gentleman
made the proposition by any authority. What was the proposition ? It was
so plain that every intelligent mind, not darkened by prejudice so strong as to

shut out truth and reason, could not fail to see it. The government had offered

proof that Surratt left here on the morning of the 15th, and they could not

deny it. And now, when that proposition had been repelled by the defence,

they seek to fortify themselves by some other evidence. What was the evi-

dence now sought to be introduced, and which was objected to ? First, that

there was telegraphic communication between Elmira and Washington at that

time. Had not the government offered evidence in chief upon that point by
the revelations of McMillan, that Surratt had told him he nad telegraphed Booth
from Elmira?
The Assistant District Attorney. To New York.
Mr. Bradley. To New York But where is the telegraph operator ? Where

are the records of the office ? What was the object of undertaking to show now
that the telegraph was in operation from Elmira here 1 What evidence was it

to rebut ? The learned counsel did not inform him what it was to rebut. And
he now called upon any one of the three gentlemen, counsel for the prosecution,

or any one of their coadjutors, to state what evidence had been offered which was
to be rebutted by proof that the telegraph was open at that time. He waited

while the testimony was being given in, supposing it was to be followed by
some fact to connect it with this case ; that was the reason he did not object at

that time.

The learned counsel had remarked that the defence insisted that they must
prove the prisoner in Washington on the 14th. Suppose they did insist on that;

had it anything to do with the evidence they adopted 1 They had insisted in ar-

gument ; but could evidence be brought to rebut the argument when no evidence

had been offered on that point which could be rebutted ? The question had been

decided over and over again that rebutting evidence must be as to some new
fact brought out in the defence, and which evidence would not have been evi-

dence in chief

Mr. PiERREPONT. It might or it might not be.

Mr. Bradley repeated that it could not be offered as rebutting evidence, if it

could have been evidence in chief. There was no distinction between evidence

in chief and rebutting evidence upon the ground taken by the counsel. The
test must be, was that evidence admissible as evidence in chief, or was it contra-

dictory of the defence set up ?

Mr. PiERREPONT said it might be both.

Mr. Bradley. Not both, so far as the authority goes, and so far as any rea-

son he had heard for it, less. The counsel had spoken of the prisoner as

attempting to overturn the government. Was this a^trial for treason ? He agreed

that it was a great crime that had been committed, a monstrous crime— that

nothing but a madman could have committed it. But was it treason ? If it

was, then the prisoner should be indicted for treason, and tried by the laws

governing treason not by the laws governing cases of homicide. If it was not

treason, but a case of murder of a most aggravated character, he still asked what
this telegraph comunication had to do with it in reply to any evidence brought

by the defence. The learned counsel admitted that the prisoner was certainly

here on the 13th and asserted that he was in the city of Washington on the 14th.

He conceded that the prisoner was in Elmira on the 13th, and was there as a

conspirator engaged in trying to overthrow this government, and set the rebel

prisoners free—engaged in treason and rebellion. Counsel had offered to demon-
strate from Avhat had already been shown in this case that the prisoner was here

on the 14th. But he (Mr. Bradley) challenged him to it. He proposed to close
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it

the case here, and now, without surrebuttal proof, and challenge the counsel for

the prosecution to show the iron chain which linked the prisoner here in the

city of Washington, and that he came here from Elmira. He defied him
'in the strongest terms that tongue could utter. He defied human ingenuity to

weld a chain out of the pi'oof they had that would bring the prisoner from El-

mira to this city on the morning of the 14th of April. He defied them to weld

the chain that could prove him here at all on the 14th of April, unless there

had been some new discoveries in arithmetic. He defied human ingenuity to

bring that man from Elmira here after ten o'clock, after eight o'clock, after two
o'clock, or any hour on the 13th, from Elmira. And he defied them to show by
their evidence that he could have been in Elmira in time and have taken any
of the trains they had spoken of. They had started him at three o'clock from

JMontreal, and he defied them to forge any chain which would bring the prisoner

to Elmira by ten o'clock or half-past ten o'clock on the morning of the I3th, or

before eight o'clock in the evening at the earliest hour. But what had the tele-

graph to do with all this ? Was the telegraph to be used to forge that chain 1

Counsel had remarked that no reason nor law authorized the conclusion he sought

to draw. He wanted to know upon what reason, sense, or law this telegraph

•was to be used unless it was to be shown that the prisoner came here upon the

(telegraph, for they could get him here no other way.

'i

Mr. Bradley referred in support of his position to the King against Hilditch

'and others, 5th Carrington and Payne, 299 ; and the case of the King against

iStimpson, 2d Carrington and Payne, 415, and the case of the United States

against Hanway, 3d Wallace, jr., page 159, and the case of the United States

against Gardiner, 3d Crawford's Opinions, page 62.

Mr. PiERREPONT said the witnesses by whom what he offered to prove was
expected to be sustained were not here, but would be here from New York on

the morning train. As the counsel, however, had challenged the prosecution to

close the case here, they accepted the challenge.

Mr. Bradley remarked, then the case was closed, to which Mr. Pierrepont

assented.

Mr. Joseph H. Bradley, Jr., said he desired at this point to make a state-

ment before the court, not in evidence, but in reference to what he deemed as a

most unjustifiable and most unprofessional imputation made upon Mr. S. B.

Nagle. Gentlemen were well aware that he (Mr. Bradley) went to Canada for

the purpose of procuring witnesses in this case, and he now stated to the court

|in the presence of the gentlemen, and trusted they would recollect it hei'e, that

;he found it necessary to employ aid there for the purpose of discharging the

duty devolving upon him in this business. He consulted for that purpose a gen-

tleman of high standing and reputation in the community, Mr. S. B. Nagle, and

found that he was an important witness in the case ; that he was a professional

iraan ; that he was a person qualified in every respect to serve his purpose, namely,

ito procure the attendance of the witnesses from Canada. These witnesses, hav-

ing no interest in this matter, required to be paid in advance for their attendance

ifees at this court, and that they should be paid in gold, the only currency recog-

nized in that province. And not only their attendance fees but their personal

expenses he made a necessary provision for by depositing with a broker in Montreal

(the money that he supposed would be necessary to start them on their mission

;to Washington, and he had supplied from time to time such funds as he was ad-

vised were necessary for that purpose. His honor was well aware of the great

iloss in changing currency into gold. Since then he had recognized the drafts

that had been made upon him for the amoimt necessary for this purpose. Under
these circumstances he trusted that the character of a gentleman coming from a

'foreign country would not be impugned as it had been by the counsel for the

government.
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Mr. Bradley, Sr., remarked that these funds did not come out of the contri-

butions referred to, but in great part out of the pockets of the counsel themselves.

Mr. Merrick said he was sorry to confirm that fact.

Mr. Bradley, Sr., proposed that the case now be given to the jury without

argument on the other side.

The Court inquired what was to be done with the question pending with re-

lation to the admissibility of evidence.

Mr. Merrick also called attention to several other motions in relation to other

evidence which were still pending.

Mr. Bradley said he was willing to withdraw all these motions, and allow

all the evidence referred to to go before the jury, if the case was now to be given

to them without argument.

The District Attorney, while desirous himself to be relieved from the

necessity of arguing the case, said that he would not be doing justice to the jury

or discharging his duty to the government if he allowed a case oi this importance

to go to the jury without argument.

Mr. ]\Ierrick inquired what was the rule in relation to the number of speeches.

He understood it to be that not more than two speeches on a side was to be

allowed.

The District Attorney said that had been the rule.

Mr. Merrick then inquired whether, if after the opening argument on the

part of the prosecution, the defence should decline to reply, that would be an '

end of the argument, and the case then be sent to the jury.

The Court said the general rule was that the prosecution had the opening

and the close.

Mr. Bradley remarked that if the defence made no argument the opening

argument on the part of the government would be the opening and the close.

Mr. Pierrepont said the difficulty about that was, that the District

Attorney and himself had made a division of the case in preparation to present

it to the jury, and that it would hardly be practicable for one counsel to go

through the whole of it.

Mr. Bradley said it would be exceedingly unfair to the defence if only a

part of the case was to be presented in opening.
,

Mr. Merrick added that, if such were to be the practice, the defence would

have the right to close.

Mr. Pierrepont thought no such law as that was ever heai-d of; counsel

for the government might reserve all the case until the close, if they saw fit.

The Court said, in relation to the evidence which had just been argued by

the counsel, if the case was to be considered as closed, it was perhaps imma-

terial whether any decision was given upon it or not, as no evidence had so far

been offered to connect it with the case. If, however, a decision was required,

as the question presented was of great importance, he would take time to con-

sider it, and give his decision to-morrow morning.

Mr. Bradley asked what was the decision of the court in reference to the

other question raised as to the number of speeches to be made in summing up.

The counsel upon the other side had virtually failed to accept the challenge by

insisting upon argument.

The Court said, then the case was not closed. He understood the challenge

to have been made to close the testimony on both sides without any other

condition.

Mr. Pierrepont said he certainly so accepted it.

Mr. Bradley replied that his proposition was a distinct one to close the

evidence, and allow Mr. Pierrepont to make out his case, reserving a reply if

deemed necessary, but not to include four speeches.

After further discussion, the court directed the counsel for the prosecution to

proceed with their evidence.
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Wm. Roberts sworn and examined.

By Mr. Pierrepont :

Q. Were you in Elmira in the month of May or June last 1

A. In June I was.
'

Q. About what time in June last were you there 1

A. I got to Elmira on the 1st of June.

Q. Did you see Joseph Carroll at the hotel there ?

A. Yes, sir.

Q. Did you have a conversation with him in reference to the prisoner ?

Mr. Merkick asked that the testimony proposed to contradict should be
designated.

Q. Did you go with Mr. Knapp, the deputy marshal, to the store in which
Mr. Carroll was engaged ?

A. I went with Mr. John Knapp, the city marshal, to the store, where I saw
him at work.

Q. Did you tell Deputy Marshal Knapp that the man who came into the

Btore was, in your opinion, a tailor ?

(Question objected to and withdrawn.)

Q. Will you state whether you were present there with Mr. Knapp ?

(Question objected to. Objection sustained.)

Q. Now state what he said on that occasion in your hearing.

(Question objected to by Mr. Bradley, and withdrawn.)

Q. Did he say it was on the 13th or 14th ?

A. He did not mention any date.

Q. Now state what he did say ]

(Question objected to by Mr. Bradley, and withdrawn.)

Q. What did he say as to dates ?

(Question objected to and withdrawn.)

Q. Did he tell you whether it was on the 13th ]

A. He was not talking to me ; he was talking to Mr. Knapp.
Q. Did he say that to Mr. Knapp in your presence ?

A. I did not hear anything about the 13th mentioned.

Q. Did he say whether he could give the dates or not ?

(Question objected to by Mr. Merrick and withdrawn.)

Q. Did he say he could not identify the prisoner 1

A. There was no conversation of the kind.

Q. Did he state these two dates—the 13th and 14th ?

(Question objected to as having been answered. Objection overruled. The
witness could be asked categorically as to the two dates. While he had
spoken of them together, he had not named them separately.)

Q. Did he say that he saw him on the 13th or 14th 1

A. He said that Mr. Ufford was in New York ; that was the way he got at it.

Q. My question is, did he say the 13th or 14th ; that he saw him on those

days?

A. When Mr. Knapp asked him about it, he got it out in this way
Q. My question is, did he say he saw him on the 13th or 14th ?

A. I do not think he made use of any date.

John Walker Browmng, clerk in the office of the commissary of prisoners,

sworn and examined.

By Mr. Pierrepont :

Q. Do you know whether, as late as the 14th of April, 1865, any confederate

prisoners were left at Elmira ?

(Question objected to by Mr. Merrick. The court had already ruled upon
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that description of evidence. Objection sustained. The evidence of G-eneral

Lee had been rejected at the instance of the prosecution, and the prosecution

could not now, of course, introduce evidence upon the same subject

)

Mr. PiERREPONT said his offer was to show that 5,025 rebel prisoners were

confined at Elmira on the 14th and 15th of April, 1865. He understood the

court to rule it out.

Margaret A. Fithian—residence, corner of Tenth and C streets, Washing-

ton, D. C.—sworn and examined.

By the District Attorney :

Q. Did you formerly reside in the city of Philadelphia ?

A. Yes, sir.

Q. What was your former husband's name ?

A. Alderman Joseph Sherman.

Q. I ask you if you knew John Lee in Philadelphia, and whether, as an offi-

cer, your husband transacted business with him 1
j

A. Yes, sir.

Q. Do you know his reputation among the people there for truth and veracity 1

if so, state whether it was good or bad.

A. I knew his reputation as an officer with my husband.

(The Court explained that the general reputation was what was called for.)

,

A. It was good at the time he was an officer under my husband.

John E. Hatfield—residence 339 Tenth street, Washington, D. C.—sworn

and examined.

By the District Attorney :

Q. How long have you lived in Washington ?

A. Since 1863.

Q. What is your occupation 1

A. I am doing nothing now.

Q. Did you formerly live in Philadelphia ?

A. Yes, sir ; for a number of years.

Q. Did you know John Lee, a witness who was examined here in this case 1

A. Yes.

Q. How long did you know him ?

A. About seventeen or eighteen years.

Q. Did you know his general reputation among the people there for truth and

veracity ?

A. To my knowledge I have never heard it questioned.

Cross-examined by Mr. Bradley :

Q. Did you know him when he was here as one of Baker's detectives ?

A. I met with him frequently.

Q. Did you know the officers and men with whom he associated—officers

under Colonel O'Beirne 1

A. I have seen him I know with some detectives. I do not know their

names.

William Parker, clerk in the Treasury department—residence, corner of

Seventh and F streets, Washington, D. C.—sworn aod examined.

By the District Attorney :

Q. Where did you formerly reside ?

A. In Philadelphia.

Q. Did you know John Lee, a witness who was examined in this trial, who
was formerly a magistrate in Philadelphia ?

A. Yes, sii", I did.

^
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Q. Did you know bis reputation among the people there for truth and vera-
I city ? If so, state whether it was good or bad ?

I A. I never heard it questioned.

Q. How long have you known him ?

A. Since I was a little boy.

Cross-examined by Mr. Bradley :

Q. Did you know him when he was one of Baker's detectives and under
Colonel O'Beirne in this city ?

A. No, sir ; I do not know that I did.

William F. Parker, residence—Philadelphia—sworn and examined.

By the District Attorney :

Q. What is your business ?

A. I was in public business twenty odd years at the corner of Sixth and Chest-

nut streets. I kept a restaurant.

Q. State whether you knew John Lee, a witness who was examined here.

A. I knew him as an oflficer in Philadelphia when I was in public business.

Q. How long 1

A. The number of years I cannot tell—the exact number.

Q,. Did you know his reputation for truth and veracity there ?

A. I never heard it questioned.

Cross-examined by Mr. Bradley :

Q. Did you know him when he was a detective officer in the service, here at
' Washington 1

A. No, sir.

The court took a recess until to-morrow at 10 o'clock a. m.

Friday, July 26, 1867.

The court met at 10 o'clock a. m.
The Court. Before we took a recess yesterday, witnesses were examined

by the counsel for the prosecution to prove, in reply to the testimony offered by
the defence, that the telegraph line between Washington and Elmira, New
York, was in good working order, and that communications were passed to and
fro between these two points on the 12th, 13th, 14th and 15th of April, 1865,
and witnesses were also examined who testified as to the running of the trains

between Washington and New York on the 15th and 16th of April, 1865.

After the evidence had been given by the witnesses, the counsel for the defence

moved that it be stricken out, upon the ground that it was not responsive to

the testimony offered by the defence to establish an alibi on the part of the

prisoner. In support of their motion, the counsel for the prisoner contend that

the rule by which evidence offered in reply is to be admitted or rejected is that

no evidence which might have been addressed originally in support or confirm-

ation of the charge laid in the indictment can be received by the court as

evidence in reply, and that the only evidence which can be given in reply is

that which goes to cut down the case on the part of the defence, without being

in any way confirmatory of the case on the part of the prosecution. In sup-

port of that proposition, that King against Hilditch and others, 5th Carrington

and Payne, 299, and the case of the King against Stimpson, 2d Carrington and
Payne, 415, and the case of the United States against Hanway, 3d Wallace
jr., 139 ; and the case of the United States against Gardiner, 3d Crawford's

Opinions, page 62, were relied upon.

These are all nisi prius cases ; the first is the case of the King against Stimp-
son, decided by Baron Garron, on the trial of an indictment for larceny, when
the case for the crown had settled solely on the fiict of recent possession of

the stolen articles by the prisoner, who, by way of defence, called a witness
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who proved that he had bought the property from a third person. In reply to

this testimony for the defence, the counsel for the crown called said third per-

son to prove not only that the witness did not buy the property of him, but

that he saw the prisoner steal it. Baron Garron held that this last evidence

was only admissible so far as it went to destroy the case set up on the part of

the prisoner; that is to say, that the witness for the crown could only be al-

lowed to testify that the prisoner did not buy the property of him, and could not be

allowed to testify that he saw the prisoner steal it, because the latter evidence would

be a confirmation of the original case, and that it was only allowable to give in

reply evidence which goes to cut down the defence, without being a confirmatiou

of the original case. The case of the King against Hilditch and others was

decided by Justice Taunton upon the authority of the case of the King against

Stimpson. As I said before, these are mere nisi prius decisions, and, able and

learned as Baron Garron and Justice Taunton may have been, I undertake to

say they are utterly without reason to support them. They are both sum-

marily disposed of by Mr. Phillips, in his "Treatise on Evidence," (page 410,)

in which, speaking of Baron Garron's decision, he says, " The stealing of the

goods by the prisoner would be strong evidence that he did not buy them."

So it may be remarked of the case decided by Justice Taunton, that the

evidence offered in reply to the evidence of an alibi set up by the prisoner ia

that case, although it showed a confirmation of the original case, was certainly

proof that the prisoners were not where the alibi attempted to place them.

I think that a moment's reflection will show that both these decisions^

hurriedly made as they were, without argument or consideration, are incon-

sistent with sound reason, common sense and good policy. Certainly no person

who has ever attempted the duties of a prosecuting attorney can fail to appre-

ciate the unreasonableness of these decisions. It is utterly impossible for the

prosecution before the trial to know the whereabouts of the accused for days or

weeks before the commission of the act charged against him, or to anticipate the

various contrivances which may be resorted to by way of defence ; and it is

unjust, as well as unwise in pol.cy, to require that the prosecution should meet

all these defensive contrivances, and have witnesses in attendance, at great ex-

pense, for that purpose, or for the purpose of proving the whereabouts of the

prisoner for days together, in order to make out his original case, or else be de-

prived of his evidence in reply.

Let us take the case decided by Baron Garron as an example. The prosecu-

tion then having found the property in the recent possession of the prisoner, had

a right, by the rules of law, to presume that he had stolen it, and had a right

there to rest his case, and, in the absence of defensive proof, to demand a ver-

dict of conviction. As theft is an offence almost always committed with the

greatest secrecy, he might have summoned the entire vicinage without being

able to find a witness who saw the act of larceny, and to say that when the

psisoner had undertaken to show that he had bought the property of a third

person, that that third person could not testify that he saw the prisoner steal

the property, is a refinement of charitable construction wholly inconsistent with

good sense and sound policy.

The decision of Justice Taunton is even more unreasonable. Then the

prisoners were indicted for robbery committed in a particular locality. They
attempted an alibi at such a distance from the place where the robbery was

alleged to have been committed as to make it impossible for them to have been

present there. Justice Taunton decides that the prosecution could not prove

them to have been near the place of robbery, because that would tend to prove

that they committed the robbery, by proving that they were near enough to

have done it, thus driving the prosecution to admit the alibi and abandon the

case, or disprove the particular alibi offered in defence, by showing them to

have been at a place still further away from the scene of the robbery than the
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attempted alibi, and thus making for the prisoners even a better defence than

they made for themselves. In this case it was no part of the original case for

the crown to show where the prisoners were at any other time than that at

which tlie act of robbery was committed. The crown was not obliged, and it

would have been improper that it should have attempted to go into the history

of the prisoners one hour betore the commission of the act.

The case in 2d Wallace, jr., is altogether different. There the government

cut its case in two by proving the act committed by Hanney, which they

alleged to be treason, and withholding the evidence of pre-concert on his part

in proving their original case, and offered this evidence of pre- concert only by
way of reply to the defendant's evidence, and Judges Grier and Kane rightly

decided that the proof was inadmissible. The true rule on this subject may
be inferred from the brief but sensible opinion of Judge Kane, who says : "The
two elements of the crime are the act and the pre-concert. It is for the prose-

cution to make out both ; and by making evidence of pre-concert they tail in

their original case. The evidence which is now offered is merely to prove that

pre-concert ; it was an indispensable element of the original case. It seems to

me, therefore, that it cannot be introduced as rebutting evidence."

In the case cited from Judge Crawford's Opinions, all that was decided there

was that testimony introduced iu reply should conform strictly to the defence,

and meet what it had advanced ; and he cites with favor the rule laid down by
' Phillips, that the evidence in reply must bear directly or indirectly upon the

subject-matter of the defence, and ought not to consist of new matter tincon-

nected wiih the defence, and not tending to control or dispute it. In my
opinion, any evidence maybe given in reply which tends to disprove the matter

set up in defence, and which it was not necessary to have proved in making out

the original case.

In the case which we are now trying it was not necessary to prove that the

' prisoner at the bar was ever in New York city, or elsewhere than in Washing-

ton ; it was not necessary to prove that he came here from EIrnira on the IStli

or 14th. It wars sufKcient for the original case to prove thit he was here par-

ticipating in the deed of murder, and unnecessary to trace his history further,

either in the past or future. When it is attempted to show that he was at

Elmira or some other place in the State of New York at such a time as woiild

have made it impossible for him to be present here at the time of the murder,

commun sense would certainly dictate to men of but ordinary intelligence and

reflection that to prove him on the cars coming in this direction at such a time

as would place him here on the night of the murder, is directly responsive to

the matter set up iu defence.
' I shall, theretore, not strike out the evidence given as to the running of the

trains between here and New York, as delivered yesterday, unless the counsel

for the prosecution shall have failed in some way to connect the prisoner with

one of those trains.
' The testimony respecting the telegi-aphic communication between Elmira and

Washington, whereby it was possible for the conspirators to communicate with

the prisoner, stands upon the same footing, and will be stricken out it the

prosecution shall fail to connect the prisoner with the conspiracy by that

'. instrumentality.

Mr. Bradley remarked that he did not object to the evidence offered show-

ing the means of railroad communication between Elmira and Washington.

His only objection was to the evidence relating to telegraphic communication.

i The CouKT said he understood him to have objected to that.

I
Mr. Bradley desired an exception to be noted to the ruling of the court.
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Franklin Fraser, attorney at law, residence Montrose, Pa., sworn and ex'

amiued.
[

By Mr. Pierrepont :

Q. Have you been prosecuting attorney at Montrose ?

A. I have, sir.

Q. How long have you lived there ?

A. It is my native place.

Q. Do you know Dr. Bissell ?

A. I have very little personal acquaintance with him,

Q. Do you know his general reputation for truth and veracity ?

A. I know his reputation about Montrose for truth and veracity from 1856

about to 1862.

Q. From 1856 to 1862 or 1863 what was his reputation for truth and veracity

about Montrose ?

A. It was bad.

Q. Was it very bad ?

A. He was not considered worthy of belief.

G. B. Eldred, prothonotary of the court, residence Montrose, Pa., sworn and

examined.

By Mr. Pierrepont
; ,

Q. Do you know Dr. Augustus Bissell, who was examined here as a witness ?

A. I know Dr. Augustus Bissell.

Q. Do you know what his reputation in your region is as a man of truth 1 .

A. While he was living there for some five or six years in that vicinity 1

1

knew it.

Q. During that five or six years was his reputation good or bad ?

A. It was bad.

Q. Was it very bad ?

A. I think it was. ^

Gordon Z. Dimock, physician, residence Montrose, Pa., sworn and examined.;

By Mr. Pierrepont : I

Q. Do you know Dr. Augustus Bissell 1

A. I knew him for five or six years, when he lived there.

Q. Will you tell us whether his reputation for truth and veracity was good

or bad ?

A. It was a bad one.

C. CusHMAN, cabinet-maker, residence Montrose, Pa., sworn and examined.

By Mr. Pierrepont :

Q. How long have you lived in Montrose 1

A. Forty-four years.

Q. Do you know the reputation of Dr. Augustus Bissell during the five or

six years he lived in your place for truth ?

A. Yes, sir.

Q. What was it—good or bad ?
j

A. It was bad.
I

Q. Was it very bad ?
^

I

A. Yes, sir. '

J. W. Cobb, physician, residence Montrose, Pa., sworn and examined.

By Mr. Pierrepont :.

Q. Do you know the reputation of Dr. Bissell, who formerly lived in Montrose,

Pa., for truth and veracity ? If so, state whether it was good or bad.

A. It was bad.

i
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Q. What degree of bad 1

A, Very bad for truth and veracity.

A. D. BUTTERFIELD, merchant, residence Montrose, Pa., sworn and examined.

By Mr. PiERREPOiVT

:

Q. How long have you lived in Montrose 1

A. I was born there.

Q. Do you know the reputation there of Dr. Augustus Bissell ]

A. I do.

Q. Will you tell us whether it was good or bad ?

A. It was a bad one.

Q. Was it very bad ?

A. It was.

J. R. Fletcher, livery stable keeper, residence Montrose, Pa., sworn and
;xamined.

By Mr. Pierrepont :

Q. How long have you lived in Montrose?
A. Nine months.

Q. Do you know anything about the reputation of Dr. Augustus Bissell for

ruth there 1

< A. I don't know much about it at Montrose. I knew him formerly, when he
esided in Bradford county.

1
Q. Whereabouts ?

j

A. At Leraysville, Pike township.

Q. Were you raised there ?

I
A. Yes, sir.

[

Q. What reputation did he have for truth when he lived there 1

', A. He had a very bad one.
I Q. Was it very bad 1

A. It was very bad.

Cross-examined by Mr. Bradley :

Q He had a pretty bad reputation, you say, for truth and veracity 1 How
ong ago was that 1

A. When I first became acquainted with him; it was in 1860.

Q. Did he live there then 1

A. Yes, sir; I think he lived there in 1860 and 1861. He came there from
-Vaverly, New York.

Q. He did not live in Montrose, then, from 1856 to 1862 ?

A. I think not ; never knew he lived in Montrose ; never saw him in

lontrose.

Q. How long did he live at Leraysville 1

A. I think his family lived there about three years ; he was there only a
hare of the time.

Mr. Pierrepont proposed to place in evidence the Statutes at Jiarge for

.865.

Mr. Bradley objected.

The Court remarked that the court and jury could take judicial cognizance
f'auy of the laws of the United States, and for that purpose they could be

-'ferred to in the arguments.
Mr. PiERREPOXT said, that what he desired was to place in evidence the order

ithdrawing the offer for reward for the arrest of John H. Surralt, to be found
t page 778, IStli volume of the United States Statutes at Large, Appendix
«o. 5. It was an order from the War department withdrawing the reward.

67
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Mr. Bradley said that could not be evidence; it was not part of the statute

at all.
. . .

^

The Court said, that as the order was printed with the official copy of the

Statutes at Large, under the direction of the iState department, he would allow

it to be read in evidence.

Mr. PiERREPONT then read as follows :

(No. 5.)

War Department, Adjutant General's Office,
Washington, Novemher 24, ISS/).

[General Orders No 164.]

Ordered, That—
1. All persons claiming reward for the apprehension of John Wilkes Booth,

Lewis Payne, S. A. Atzerodt, and David E. Herold, and Jefferson Davis, or

either of them, are noticed to file their claims, and their proofs, with the Adju-

tant General, for final adjudication by the special commission appointed to

award and determine upon the validity of such claims, before the first day of

January next, after which time no claims will be received.

2. The rewards offered for the arrest of Jacob Thompson, Beverley Tucker,

George N. Saunders, William S. Cleary, and John H. Surratt, are revoked.

By order of the President of tlie United States : I

E. D. TOWNSEND, 1

Assistant Adjutant General, 1

George Green, constable, residence Waverly, New York, sworn and ex-

amined.

By Mr. Pierrepont :

Q. Have you known Dr. Augustus Bissell ?

A. I have.

Q. Have you had any conversation with him 1

A. I have had.

Q. Have you had conversation with him about the murder of Lincoln ?

A. I have had.

Q. Do you know what his reputation in that region is for truth ?

A. It is considered very bad.

Q. State what personal conversation you have had with him in relation to

his feelings about iMr. Lincoln.

(Objected to by Mr. Bradley, and the question not insisted on.)
j

The District Attorney said, that several witnesses for the prosecution'

were on their way here, but not now in attendance on the court. He proposed,'

therefore, now to close the case on the part of the prosecution, reserving their

right to make an application to the court to examine these witnesses at any time

before the summing up if they should arrive here.

Mr. Bradley remarked that they were taken by surprise at the prosecution

closing its case now. After the decision of the court admitting the evidence

offered yesterday, he supposed the entire day would be consumed in the exam-

ination of witnesses for the prosecution. He desired now an opportimity fori

consultation with his colleagues as to the course they would pursue. I

The court thereupon took a recess for half an hour.

AFTERNOON SESSION.

On the reassembling of the court, Mr. Bradley said that the defence would
be able to proceed with the examination of several witnesses, and that others'

called to sustain the character of Dr. Bissell would not be here before eight
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I

' o'clock to-morrow. He proposed therefore to examine those who were here,

and to spend the remainder of the day in the discussion of the various motions

j
to strike out testimony.

J
Alva Jar vis, residence Waverly, New York, sworn and examined.

{
By Mr. Bradlky :

I Q How long have you resided in Waverly ?

A. About 23 years.

Q. Do you hold, or have you lately held, any official position 1

A. I held the office of justice of the peace there, and other offices, for a num-
ber of terms.

Q. Are you generally acquainted with the inhabitants in Waverly ?

' A. Very well, sir.

Q. Do you know Dr. Augustus Bissell 1

A. I do.

Q. How long have you known him 1

A. I knew him a year or two before he went there. I have known him ever

since. Have known him 25 years, at least.

Q. Have you had oppoi'tunities of learning the estimation in which he is held

by the people of that neighborhood as a man of truth and veracity 1

A. I have had opportunities.

Q. State what his general reputation is among these people as a man of truth

I

and veracity 1

j A. His general reputation as a man of truth and veracity among most of the

respectable part of the inhabitants is good as far as I have ever known—at

least among a portion and perhaps a majority of the respectable portion of

,
them.

; Q. Would you have any hesitation on that general reputation in believing

' him on his oath ?

A. I should not. I have had a great deal of dealing with him. I occupitul

an office in his building, and had an opportunity of knowing perhaps as well as

any man in Waverly what his reputation is.

1 Cross-examined by Mr. Pierrepont :

Q. Did you know the witnesses that were here the other day to testify from

Waverly 1

A. I did.

Q. Were they a respectable portion of your citizens ?

A. Generally, they were men^of strong prejudices.

Q. Did I understand you to say a majority of the respectable portion of your

I
people spoke well of him ?

A. I do, sir.

I Q. Was what they generally said of him to speak well of him ?

A. I never heard anything said against Dr. Bissell's character until this trial

commenced.

Q. Before this did they speak well of his character generally ?

A. Generally ; there were a few individuals who were a little down on liim.

• Q. You say you knew the people who came here Do you know any more
respectable people in Waverly than they are ?

'A. I do not know that I do. I know as good and as respectable.

Q You have known him for twenty-live years. Where did you first know
him]

A. I first became acquainted with him at his father's place, Litchfield county,

;
Connecticut.

j Q. What was he doing 1

ii A. He was then young and lived with his father.
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Q. What was he doing twenty-five years ago ?

A. I don't know that he was doing anything more than living with his father,

who was a large farmer. I happened there in that town while attending to a-

matter of business.

Q. Where did you next know him 1

A. I next knew him in Waverly.

Q. That was about tea years ago 1

A. Yes, sir.

Q. What was he doing in Waverly ?

A. He came there as a physician.

Q. Did he stay there as a physician.

A. He did for three or four years, I think.

Q. What then did he do ?

A. He purchased a building and went into the saloon business.

Q. Kept an eating-house and drinking-house. He kept ale 1

A. Yes, sir.

Q. Did you ever go into his place while he was there ?

A. Yes, sir.

Q. Frequently ?

A. I had an office in his building.

Q. In the building where he kept his saloon—his eating and drinking place ?

A. In the same building. There was a partition between his rooms and

mine.

Q. You were a justice of the peace in that building]

A. Yes, sir, I was ; I am not now.

Q Do you know why he quit being a doctor and went into the eatiag and

drinking saloon business ?

A. As I understood, he thought it would be a good thing to purchase that

building and go into that business. He said he did not intend to follow it for a

life, but he was going into it to start it, &c.

Q. How long did he keep at it, starting it ?

A. I should think probably two years, or so.
I

Q. After he got it started what did he do ? m
A. He rented it and left Waverly very soon after that.

;

Q. Do you know where he went to 1

A. He went to Pennsylvania, and was there a short time—with his friends

there, as I understand.

Q. Did he ever return to his business of doctoring ? i

A. Not at Waverly. II

Q. You said these people who testified here the other day were prejudiced,

did you not 1

A. I think they are.

Q. What do you mean by that ?

A. Religious prejudice.

Q. Do you mean they are religious ?

A. No, sir. They had a little difficulty with Bissell in a Methodist church, !

and it created a prejudice between them.

Q. Did he bear a good repute among them for truth ? I

A. I do not know but he did ; I do not know anything to the contrary.

Q. Did you ever hear them talk about him as a man of truth ?

A. 1 never did—those who were here.

Q. Did you ever hear people generally discuss about him as a man of truth ?

A. I never heard them say that he was not a man of truth until lately.

Q. Did he bear a good character as a man of truth—the same as ordinary

men of good character did ? Do you mean to sav that ]

A. I do.

I
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Q- When you speak of prejudices, you mean religious, not political ?

A. I have not alluded to politics at all,

Q. In this late war did you take any side ?

A. No, sir,

Q. You did not take the side of the Union, did you ?

A, If you will give me my own way I will tell you how I was 1

Q. That is exactly what I want ?

A, I never saw the day I wished the rebels to succeed ; that I have said

frequently,

Q. Did you ever see the day you wished the Union army to succeed 1

A, Certainly, sir,

Q, Did you favor that side ?

A. I favored it as far as I had anything to do with it.

Q. Did you not have anything to do with it while living there in Waverly ?

A, I was the means of getting a good many recruits.

Q. Then you took that side, in favor of the war 1

A. I did not take sides against it at all.

Q, Did you take sides in favor of it ?

A, If either way,

Q, Were you understood to be on that side ?

By Mr. Bradley:

Q. What side ?

A. The republican side,

Q. You were decidedly a democrat, were you ?

A. I have been always a democrat.

'

!

By Mr, Pierrepont :

Q. I have not yet asked you anything about your politics, I want tO' know
now if you ever heard of Dr. Bissell's being indicted.

(Question objected to by Mr. Bradley ; objection sustained,)

Q, Were you at Rochester at a trial ?

A. No, sir.

Q. Did you hear that Dr. Bissell was a party to a trial there ?

A. I heard that he was at Buffalo.

Q. Did not you hear his character for truth discussed after that trial ?'

A. I did not know they had a trial about truth.

Q. Did not you hear his character for truth discussed after that ?

A. I did by a good many.
Q. Did you hear them speak well of him for truth after tbis trial ?

A. I did ; a good many
;
perhaps fifteen or twenty.

Q. Did you hear his character well spoken of ?

A. I did by some.

Q. Who did you hear speak well of him 1

(Witness mentioned several names.)

Q. Are they among your respectable citizens ?

A. They are.

Q. Did you ever hear other parties speak ill of him after the trial ?

A. I did.

Q. Were they your respectable citizens ?

A. Some were, and some were not.

Q. Were they generally your respectable citizens 1

A. Some of them were.

Q. Were they as respectable as those you heard speak well of him 1

A. Some were, and some were not.
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G. B. Pen ELL—residence, vicinity of Waverly, New York—sworn and ex-

amined.

By Mr. Bradley :

Q. How long have you resided in that vicinity ?

A. For the la?t thirty-odd years.

Q. While residing there, did you know Dr. Augustus Bissell ?

A. I have known him.

Q Did he reside at Waverly ?

A. Yes, sir.

Q. Had you means and opportunities of knowing what the general opinion

of the people was as to his truth and veracity ?

A. I had some, I was intimately acquainted with him for some two years

time.

Q. Did you know the people generally of the village of Waverly 1

A. Generally I did. There were a great many I did not know.

Q. What was his reputation in that vicinity for truth and veracity 1

A. I heard nothing bad about him until lately.

Q. When yi.u say until lately, how short a time do you mean ?

A. Since this trial commenced, or since the trial at Buffalo.

Q. Then the subject was discussed ]

A. The subject was discussed.

Q. Now, from his general character, would you believe him on his oath ?

A. I would.

Q. You speak of a trial at Buffalo ; was that the Erie railroad trial ?

A. I think it was. I only know of it by hearsay.

Q How long ago was that 1

A. Only a few weeks ago. Since then I have heard it discussed by some

men who went there to testify they would not believe him on oath.

Cross-examined by Mr. Pierhepont :

Q. Who did you hear say they would not believe him on oath ?

(Objected to, and question not insisted on.)

Q. Do you know what that trial was about of which you have spoken ?

A. I would not like to say.

Q. Did you hear that it was a trial in which medicine was concerned, and

that he turned State's evidence 1

A. I did not.

(This examination objected to by Mr. Bradley as improper

)

The Court said that anything in relation to the trial would not be evidence.

The witness might say what people said about his truth in connection with the

trial.

Q. What did they say in connection with that trial about his being a man of

truth ? Did they say they would not believe him on oath ?

A. I could not say that they did.

Q. Did you hear his character for truth discussed ?

A. I would not like to say I did much.

Q. Have you some 1

A. As I said before, I heard it said .

Mr. Bradley. You need not say what you heard said.

By Mr. Pierrepont :

Q. State what that conversation was that he was inquiring about.

(Question objected to by Mr. Bradley.)

The Court ruled that any discussion on the subject was proper to be given.

A. All that I ever heard said was in connection with that trial afterwards.

Q. What was it 1
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A. I cannot say that there was anything, only tliat men had gone there to

swear they would not believe him. I would not like to say that I heard it dis-

cussed a great deal.

Q. What was your business ?

A. I am a farmer. I live about IJ miles from Waverly. I once resided nearer

the village,

Q. How often are you now in Waverly ?

A. I am almost every day.

Q. What was Dr. Bissell doing when he was there ?

A. He was a practicing physician. I should think, that he did not do a great

deal of business ; but he did some. tt

Q. He practiced as a doctor and kept a beer saloon at the same time ?

A. Yes, sir.

Q. Do you know whether his saloon had anything to do with his practice ?

(Objected to, and question not insisted on.)

Q. Had he a good character for truth 1

A. I think so ; I was intimately acquainted with him.

Q. Do you know what other folks said about him ?

A. I never heard anything against him as a man of truth. He had some
very strong political enemies.

Q. What politics did they have ?

(Question objected to, and not insisted on.)

Q. What do you mean by strong political enemies ?

A. Different in politics.

Q. How diflFerent in politics ?

(Question objected to by Mr. Merrick, and objection sustained.)

Q. Do you know on what side he was in the war 1

(Question objected to by Mr. Bradley, and objection sustained.)

Q. Did you ever hear many people talk about him ?

A. I have heard him talked about as much as any man.

Q. Did you hear his truth talked about much ?

A. Not a great deal ; I do not know that I did any.

Q. Do you wish to tell these gentlemen that he bears among your people as

good a character as ordinary good men do ?

A. For truth I think he does.

Nelson F. Penny, residence Waverly, New York, sworn and examined.

By Mr. Bradley :

Q. How long have you lived in Waverly ?

A. Six years last April.

Q. Did you know Dr. Augustus Bissell there ? »

A. I knew him when I Avas there.

Q Had you opportunities of knowing how he was held among the people of

that place as a man of truth and veracity ?

A. I had the same opportunities with him that I had with the rest of our vil-

lage folks.

Q. Was that general reputation as to truth and veracity good or bad ?

A. I never heard the character of Dr. Bissell canvassed for truth and veracity

iu my life while he was there. I never heard his reputation called in question

as a man of truth and veracity at that time.

Q. From your knowledge of his -;eneral reputation, would you believe him on
his oath ?

A. I would just as soon as I would any man in the village.

Cross-examined by Mr. Pierrepont :

* Q. AVhat is your business ?

A. I am in no business at present. I have been living in the village, and for
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a time kept a meat market. Since then, some part of the time, I have been in

a drug store ; and since I came out of the drug store I have been in no par-

ticular business.

Q. Had you any connection with Dr. Bissell in business 1

A. While I kept market Dr. Bissell used to deal with me some. I had no

other business connection with him, I think.

Q. When you sold meat he used to buy sometimes ?

A. Sometimes
;
yes, sir.

Q. Do you know what business he did there ?

A. When the doctor first came there he practiced medicine, I think.

Q. What do you think hg did next 1

A. He had a little grocery, and, I think, a little beer saloon attached to it.

Q. What do you mean by a grocery—do you mean eating and drinking

house?

A. No, sir ; that was not it. He kept some little teas and sugars; sold toys,

candy, nuts, &c,, and this beer saloon was attached.

Q. Was there any eating there ?

A. There may have been ; not that I know of. I was in very seldom.

Q. At the time he was keeping this beer saloon, did you hear him talked of]

A. No more than I did any of the other neighbors.

Q. Have you heard him talked of within the last year as a man of truth 1

A. Not till within a very few days ; not to exceed four days.

Q. You did not hear anything about him at the time of the Buffalo trial, did

you
A. I was away at that time.

Q. And you never have heard anything said about him as a man of truth ?

A. Not until within a day or two, or until very lately.

Q. You did not hear other people talking about him, one way or the other,

heretofore ?

A. No, sir ; I never heard Dr. Bissell's character called in question.

Q. Did you know the gentlemen who came here to testify from your place?

A. I know a number of gentlemen who, I understood, had been here to tes-

tify.

Q. Do you know what kind of chai'acters they have ?

A. I know they are men of fair reputation among our citizens.

By Mr. Bradley:

Q,. Do you know of prejudices existing against Dr. Bissell, in connection with

a church or otherwise ?

A. I do not know that they have had any quarrel with him. They may
have had, or may not. I do not know anything about it.

C. M. Noble, physician, residence Waverly, New York, sworti and exam"

ined.

By Mr. Bradley :

Q. How long have you been residing in Waverly ?

A. It is about fourteen years since I first came to the village. I have been

there and near there for the last eighteen years.

Q. During that time, did you know Dr. Augustus Bissell ?

A. I first knew him about seven years ago.

Q. How long did that acquaintance continue—from that forth ?

A. Yes, sir; I have been personally acquainted with him for about five years,

when he went to New York. I am acquainted with him by reputation all the

time until now, but not personally.

Q. While he was residing in Waverly, had you opportunities to know the

reputation in which he was held by the people there as to truth and veracity ?

A. I think 1 had.
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Q. Was it good or bad ?

A. As good as any man in the place, and I had myself as extensive an ac-

quaintance as any man in Waveily, both in the village and out.

Q. Did you ever attend him as a physician ?

A. T have been called in counsel with him in cases, and have attended him
myself as a physician frequently.

Q. Now state, from the general reputation he bore there, whether you would
believe him on his oath.

A. I would liave no hesitation in believing him on his oath in the least. I

never heard anything against him.

Cross-examined by Mr. Pierrepomt :

Q. What have you been doing in Waverly in the time you have lived there 1

A. Practicing medicine.

Q. Have you ever been indicted ?

A. Not that I am aware of.

Q. Have you been arrested for any crime or charge ?

A. I know nothing of it.

Q. You know whether you have or not ?

A. I have not.

Q. Has there not been a charge against jou there of engaging in a particular

kind of practice ?

A. No, sir, never.

Q. What is your first name ?

A. Carlton Monroe.

Q. And you have lived there some fourteen years ?

A. Yes, sir.

Q. And have known Dr. Bissell some seven years 1

A. Yes, sir.

Q. And you say there has been no charge against you there of producing an
abortion ?

A. Never.

Q. Nor anywhere ?

A. No, sir.

Q. What was Dr. Bissell doing when you knew him ?

A. Practicing medicine when he first came there as a physician. He came
well recommended.

Q. How long did be practice 1

A. He practiced, more or less, all the time he was there, though his practice

was not large and was interrupted somewhat by other business.

Q. What business 1

A. He kept a grocery and saloon.

Q. And his giocery and saloon rather interrupted his business as doctor ?

A. Yes, sir.

Q. Were you in partnership with him ?

A. I was not.

I Q. You were not engaged in any business with him ?

A. Never.

Q. Do you practice medicine now ?

A. I do.

Q. Will you tell us when he left there ?

A. I do not know as I can tell exactly. I think between two and three

years ago.

Q. Do you know where he went to 1

A. He went at first to some place in the northern part of Pennsylvania
after that to New York.
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Q. I noticed that you said you have doctored him a good many times.

A. No, sir ; I said I had been in counsel with him a good many times.

Q. Didn't you say you had doctored him a good many times 1

A. No, T did not mean to be understood so. I was called as a physician to

see his family and to see him personally, and a good many times called ia

counsel with him.

Q. Where were you called in counsel with him ?

A. In different places.

Q. In what place ?

A. In Waverly.

Q. What case ?

A. In a case of diphtheria.

Q. Whose house was it 1 I want you to name the time.

A. I don't know but I would have to refer to my books to find out that. I

can remember two or three cases.

Q. Tell those.

A. One was in a family named Gutchess. I have been called several times.

I cannot tell the names now.

Q. Can't you name any ?

A. Yes ; the widow Gutchess. She is now dead.

Q. Can't you tell us some living persons ?

A. Yes, the family of William Ourran.

Q. Is he alive ?

A. He is.

Q. What business does he do 1

A. I think he is not living in Waverly now.
Mr. Bradlby said he must interpose an objection. He did not know where

this cross-examination was to stop.

The Court said he supposed the cross-examination was for the purpose of

testing the memory of the witness.

Mr. PiERRK-PONT replied yes, and as to the character of the party.

Q. Now tell us where Curran is?

A. On reflection I rather think the man lives in Waverly ; that he belongs

to one of the hotels or livery stables.

Q. That was a case in his family 1

A. Yes ; a case of diphtheria—his child.

Q. A son or daughter 1

A. I could not tell. It was some years ago.

Q. How old was the child ?

A. I could not tell. It was several years ago.

Q. Tell us some other cases where you got into consultation with Dr. Bissell.

A. John Gutchess. I think he is alive, though he does not live in Waverly
now.

Q. Does anybody live in Waverly on whom you had these consultations 1

A. I think there are a good many. I could not tell the names without my
diary or my book to refer to.

Q. Was this when he kept the beer saloon, that you were called in consulta-

tion with him ?

A, One of them was.

Q. Was it in the beer saloon that you were called ?

A. No, sir.

Q. This John Gutchess, was he in the beer saloon when you were called in

consultation 1

A. No, sir. I think he came to my house with Dr Bissell.

Q. It was a case of consultation, then, when they could walk about ?

A. yes ; the young man had been out of health for a long time.
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Q. Was he keeping a beer saloon then ?

A. I do not know but the young man has died since of the consumption.

I rather think he has.

Q. Can you give any case where you were called in consultation when he
kept the beer saloon ?

A. It was while he kept the beer saloon that Professor Hamilton of Bellevue
hospital came out to see him after he had had an accident on the railroad.

Q. I am now talking of your being in counsel with him as a physician.

A. I do not know now that I can mention any more cases without reference

to ray books.

Q. You do not know whether they are alive or dead ?

A. I think there are some alive.

Q. After that consultation ?

Mr. Bradley thought it was wrong for counsel to insult the witness, a gen-

tleman as respectable as the counsel himself.

Mr. PlERREPONT remarked that he did not know what the counsel was talk-

ing about.

Mr. Bradley said, then the gentleman was very ignorant ; he was talking

about insulting a witness on the stand.

Mr. PiERREPOiNT said he had asked the witness a proper question. If it was
not proper he could apply to the court and his honor would rule it out. He
submitted whether he was to be interrupted in that way.
The Court said he did not see that the question asked was an improper one.

Mr. Bradley remarked that he had no right to insult a witness on the stand

who was under his protection.

Mr. PiERREPONT said the witness was under the protection of court.

Mr. Bradley remarked that the Court, when he said he saw no impropriety

in the question, probably did not observe the tone and manner of the counsel.

Mr. Merrick added that the question was whether the man was alive after

1 that consultation, and the inference was that the consultation between these

physicians was enough to kill him or any other man. He wished to know if

this was not an insult.

i Mr. PiEkREPONT replied that if the witness was a good doctor the question

did not imply any such thing.

The Court directed counsel to proceed with the examination of the witness.

Q. State, if you can, any other person in reference to whom you were called

in consultation with Dr. Bissell while he kept the saloon.

A. I do not know as I can name any other without reference to my diary.

Q. Can you tell why he quit the business of doctoring and went to keeping

a beer saloon ?

Mr. Merrick. I object.

I Mr. Pierrepont, (continuing the question.) Had it anything to do with his

bad character for truth ?

A. No, sir ; I do not think it had. There were a good many of us in a small

\ village, and he did not have the same advantage the rest of us did in the length

of time he was there. He could not get, therefore, as much practice as the rest

; of us, and thought it would be profitable to go into this business.

Q. It had nothing to do with his bad character?

A. I do not think it had.

Q. Will you tell this jury whether, in your opinion, his character is a good
one or a bad character for truth ?

A. I could not say it was not good. I have always considered it good.

Q. I am speaking of his general reputation 1

A. His reputation was discussed, and men came here to say it was bad.

Q. Then his character was questioned ?

A. I think it is by some men in our place.
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Q. Dn you know the men who came here as witnesses from your place ?

A. I do.
I

Q. Are they men of good character ]

A. They are.

By Mr. Merrick:

Q. You would not hesitate to believe Dr. Bissell on oath ?

A. I would not. I would believe him as soon as I would the men that came

here.

Mr. Bradley stated that he had received intelligence of nine witnesses on

their way here from Elmira, New York. They could not be here until this

evening, and perhaps not until morning.

The Court inquired whether they were witnesses to give testimony in rela-

tion to the character of Dr. Bissell.

Mr. Bradley replied all except one, who was in relation to the character of

another Avitness. He proposed, therefore, to occupy the remainder of the day

in the discussion of the motions he had heretofore made to strike out testimony.

Mr. PiKRREPONT remarked that as the evidence was now substantially all in,

this was the proper time to consider these questions.

The Court remarked that as no further testimony would be taken to-day the

jury, if they desired, might return to their hotel.

The jury thereupon left the room.

Mr. Bradley stated that motions had been made to strike out the testimony,

first, in regard to the attempt to assassinate Mr. Seward. Second, relating to

Jacob Thompson. Third, the statement of McMillan as to what Surratt said in

relation to the shooting of Union prisoners, the hanging of the telegraph operator,

and the affair with the gunboat. Fourth, relating to telegraphic communication

between Elmira and Washington, the 13th, 14th, and 15th of April Fifth, re-

lating to transportation of passengers from this city to New York on the 15th

of April. Sixth, the Newbern, North Carolina, letter, signed "No. 5." Sev-

enth, relating to Atzerodt at the Kirkwood House.

Mr. Bradley said it was, perhaps, not necessary to" discuss this evidence at

all, except to state his view of the propositions of law, and to submit to the

court how far this evidence is applicable to it. They understood that this was

an indictment for murder, not for conspiracy, nor for a conspiracy to murder,

and that, therefore, the evidence must tend to show either that the party charged

commited the act himself, or participated in the commission of it, or was render-

ing aid or assistance, or was at such convenient distance that he could have ren-

dered aid and assistance. If that was the law governing this case, then no por-

tion of this evidence could be admissible, for it was wholly immaterial whether

some other parties committed an assault upon Mr. Seward. The prisoner was

not indicted for that, and it did not throw any light upon the fatal assault made

upon the President. *

In relation to the testimony in regard to Thompson there was not a particle

of proof in the case connecting Thompson, directly or indirectly, with Surratt.

And so in regard to Atzerodt in the ti'ansaction at the Kirkwood House. If

there was any preparation to kill, no overt act was committed upon the then

Vice-President, no attempt made to execute any crime. And if there had been

it was a totally distinct and separate oifence, having no connection with the

offence the prisoner has been charged with.

So in regard to the other items of evidence to which he had adverted, there

was nothing to show that they had any relation to the offence with which this

party was charged. The two items of evidence offered yesterday were merely

general theories or generalities, without any application to a single fact touching

the prisoner at the bar. Having stated these general facts, he would be glad to

!l
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bear from the counsel on the other side what they had to say in opposition to

striking out this testimony.

: Mr. PiEKREPONT remarked that this was the proper place and the proper

time for the discussion of these propositions. They had always been quite

willing and ready to discuss them whenever the evidence was all in, and they

had diligently opposed argument on the subject until the evidence was in, because

lit would be impossible to tell what the evidence would be bearing upon them.

It must have attracted the attention of the court that the count-el on the other

side had been repeatedly speaking about this as a trial for murder and talking

of what it was absolutely necessary to prove under this indictment, and what
could not be proved. They had endeavored to treat it as though it were an
ordinary attempt of two persons who had combined together for the purpose of

killing some man in bis house to rob him. If he was not wholly mistaken iu

the law governing this case, the indictment under which this case was being

tried was as widely different from that as any two things could be ; lifted as

far above it as the difference between the killing of a person in a street brawl
and the killing of a king on his throne. He thought there would not be suc-

cess in any attempt to belittle this case down to an ordinary felony.

What was it for which this prisoner stands arraigned under this indictment

of three or four counts ? A combination, a conspiracy was formed, as all well

knew, for the purpose of the overthrow of the government of the United States,

for the purpose of throwing this country, by the destruction of its government,

into anarchy and confusion, of aiding traitors and enemies of this country to

trample down the government, destroy the country, and to murder its chief

for the purpose of destroying and murdering the government. In carrying out

that conspiracy combinations were made, and plans were laid between the cities

of Washington, Richmond, New York, and various places in Canada. A
conspiracy was formed by quite a number of different persons for the purpose
of perpetrating one of the greatest crimes ever known in the civilized world. In
carrying out that conspiracy it became the necessity to take the life of the

President of the United States. And to take the life of the Secretary of

State was also a part of this felonious, damnable scheme against civilization,

against humanity. It was to try one of these conspirators engaged in this

^reat crime in the perpetration of which they committed murder, that we were
now here for. For illustration, suppose a man went to the house of Mr. Alex-
mder, one of these jurymen not now in the room, and there could therefore be
no indelicacy in alluding to him, to rob him of his money, supposing that Mr.
Alexander was at the time in Baltimore, but finding him there, killed him and
committed the robbery. He had no purpose to kill Mr. Alexander ; Mr. Alex-
ander was the last man he wished to see there; and yet wonld the counsel say
he did not commit murder 1 Suppose in this city and District his honor's horse

was stolen, and just outside the District line a man stood I'eady to receive the

horse. That man is brought into court, and the learned counsel in defending
him say the man indicted for horse-stealing was not in the District—he was
outside in Maryland, and could not be tried for horse-stealing in Washington.
You then go to Maryland to have him indicted, and they tell you there was no
horse stolen in Maryland, and you cannot therefore indict him there. The man
then is all right, and standing over the line, seeing his honor or any other gentle-

man of eminence and position passing near by, shoots across the line at thirty

yards and kills him. He was outside the District line, and yet did not any law-

yer know that he could be tried here for murder and hung, or for horse-stealing

and imprisoned ?

The motion of counsel was in the first place to strike out the evidence in re-

lation to the attempted assassination of Mr. Seward, on the ground that it had
nothing to do with this case. It was not claimed that Surratt assassinated

Seward; it was not claimed that Surratt went into the house and plunged the
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knife into the neck of Mr. Seward and broke tlie skull of Mr. Frederick Sew-
[

ard ; it was not claimed that Surratt cat to pieces the servants and other in-

mates of that house, nor that it was Surratt whose pi'esence and acts caused the

terror through which Miss Fanny Seward died shortly after, or caused the

shock in consequence of which the wife of Mr. Seward had since died
; yet all

that was a part of the evidence in this case. It was a part of the conspiracy and
;

scheme in which this man was engaged that Secretary Seward should be assas-

'

sinated. It was in carrying out that scheme that the signal whistle was blown,

that Surratt called the time, and that a man started up H street towards the

house of Sir. Seward. That was as much a part of the scheme as shooting Mr.

Lincoln was by Booth when he came out of that drinking place, having forti- \

fied himself with the brandy he took.

Counsel also moved to strike out the evidence relating to the confession of

the prisoner, stated by McMillan, of the murder of Union prisoners. Was there

any principle of law on which such evidence could be stricken out under any
circumstances? That confession must be given in whole ; a part of it could not

be stricken out.

Suppose, instead of his stating that he, together with this woman had in cold

blood murdered and left to rot on the roadside these helpless Union prisoners,

who had then come, as he stated, from a swamp and were nearly starved, he

had said that these poor fellows, coming sick and weak, and wearied from the'

swamps, and struggling to get home to the father, the mother, or the wife, hiai!

feelings towards them grew so tender that he gave them food, gave them drink,

and helped them on their way ; would not the defence insist that that should be

left in, and could he successfully move to strike it out ?

No. They were entitled to all that told for them. They were entitled to

the whole, and the government was entitled to the whole. A confession relative

to the same general subject must all be given in evidence, and not a part. It

was not for the prisoner to say, " I will select from the words which I uttered

that which I desire to have remain, and you shall take that part, and only that.!

The part that tells against me shall all be taken out, and only that parti

in my favor be left." There was nothing better settled, said Mr. Pierrepont, i

than that with regard to a confession of this kind the whole must be given. I

When a murder or any other great crime was committed, it was not expected

'

that it would be done by all those who were engaged in it, in a very open

manner. Great crimes Avere not committed in that way. They were generally

committed in secrecy, and, as a rule, the fell purpose was never known until it'

was afterwards developed by facts and by circumstances. After the murder
had been committed we undertook to find out who did the deed ; and one of the i

first things inquired into with this view was the motive which instigated it, and
the feelings of the party charged with the offence towards the murdered man. '

If it was ascertained that between these two neighbors the feelings were hostile,

bitter, and relentless ; that they were of long standing, or of recent origin, as the

case might be, those facts were always pei'tinent to be proved as tending to

show, perhaps, whether or not the man charged with the murder was properly

suspected. Now, what was the great object of the crime in this case? It was'

the murder of Mr. Lincoln, with the design of overthrowing this government,

'

and the assassination of the Secretary of State, for that same purpose. In order!

to ascertain who were engaged in this conspiracy, and who in the murder com-

1

mitted in the carrying out of the conspiracy, it was proper that the feelings of
j

the parties towards the thing against which they were conspiring should be given I

in evidence. What was it as shown in this case? Here was a man living under 1

the shadow of the Capitol, the arm of the government protecting him, and

'

his mother and sister boarding the clerks of a department of the government,
deriving their supplies therefrom; and yet he (the prisoner) goes off when we

.
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are in t!ie midst of a war and of peril, and does all he can to bring about its

destruction ; and this he tells himself. Was his confession in this respect not

evidence going to show what were his feelings towards the government, towards

that thing against which he had conspired, and in the carrying out of which
the murder was done? Could anything be more proper and more pertinent to

be given in evidence than his own statements, going to sliow his feelings towards

the government and those who were engaged in its support ? Under no prin-

ciple of law could it be ruled out, even if it were separate and independent

;

but it was not.

He would next come to the question regarding " Jacob Thompson." The gov-

ernment had shown Jacob Thompson's relation to the enemies of this govern-

ment. They had shown that by General Grant; they had shown his position

in Montreal ; they had shown that Surratt went there with a large sum of

money, and from his own statement that he went there from Benjamin and
Davis, in the confederacy, and with regard to this there was no attempt at de-

nial. They had shown that he, without any means of his own, without his

mother possessing any, as the defence had themselves shown, was using and
handling large sums of money and carrying it, together with certain despatches,

between the enemies of this country and the friends of our enemies in Montreal.

All this tended to show the relations which he bore, the feelings which he enter-

tained, the practices in which he was engaged, and the business in which he was
employed, and went to prove his hostility towards that thing against which
he and the others conspired, and in the carrying out of which conspiracy

was committed this most foul and brutal murder. Under no possible circum-

stances could such evidence be stricken out. It came in as a part of the case
;

it came in to show the animus and the feeling. The court must be well aware
that this principle had long since been established even in the most ordinary

case of fraud.

Mr. PiERREPONT then cited the case of Houghtaling and several others as

establishing the rule that where a man had even committed a fraud the party

making the complaint had the right to show that he had committed fraud upon
another man other than himself before that; that he had committed frauds after

that, and that he had committed fraud on totally different subjects, and at totally

dififerent times, the only question being whether they wei'e somewhere in the

vicinity. The reason of the rule was this: It was said that although there

was no proof that Mr. Houghtaling was cheated out of his goods, yet it

showed the quo animo, (which was the language of the law on the subject,)

and was to be admitted in evidence for the purpose of raising the presumption,

or showing that that was the mind with which the fraud was committed. If

such evidence was submitted in a civil suit, how much more should it be allowed
in a criminal case ?

He would now proceed to consider the next point—that with reference to the

telegraphic communications between the city of Washington and the city of

Elmira, on the 12th, 13th, 14th, and 15th of April, 1865. When the prosecu-

tion were proceeding with their case they did not give that in evidence. They
could not give it in evidence. There was no reason for giving it in evidence.

There was no more reason for giving in evidence the fact that there was tele-

graphic communication between Elmira and the city of Washington than there

was to show that there was telegraphic communication between the city of

Washington and other places. Possibly it might have been admitted in evidence,

but he would have had some difficulty if the court had a.sked him why he offered

it, in stating his reason. The reason was now, however, quite apparent. The
defence had undertaken to prove by Dr. Bissell that he was in Elmira on the

14th of April. Dr. B:ssell had sworn to it; there was no doubt about that, and
he swore to it strongly and positively. So positive was he that immediately
on seeing the prisoner he told Mr. Bradley that he did not want to look at him
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any longer ; he was perfectly satisfied. No doubt he was. I guess he was

equally satisfied befijre he left New York, and before he saw him. But he swore

to that fact. It stood in the case that Dr. Bissell had sworn that he saw him

there at that time. Hence, under the legal views which he entertained of this

case, and which he trusted would be entertained by the Court, as they seemed

to be well laid down in the books, it might become a matter of some importance

to show upon the record the fact that there was easy and rapid communication

between Eliiiira and Washington. If there were no truth in it, if there were

no evidence whatever of that, then it would not be. But thei'e was evidence

of a man swearing to such a fact. He did not suppose anybody believed it,

but still it stood in the case ; it stood as a part of the record sworn to positively

by Dr. Bissell. Suppose, if he were there on that day, it could be shown on

the other side that there were between Elmira and the city of Washington such

insurmountable barriers as to render any communication either by railroad or

otherwise, impossible; would it not be a significant fact, going to show that there

could have been no communication that would have at all involved him ? No
objection was made at the time this evidence was offered. It seemed to be an

after-thought of counsel. It was only after several other witnesses had been

examined on other subjects that any motion was made to strike it out; only,

he supposed, after they had discovered what might be the object of it. He
would now state that that evidence had been introduced for the purpose of

showing that there was easy and rapid intercommunication between the places

named, so that if anybody should believe the statement of Dr. Bissell that Sur-

ratt was there, that fact would not relieve him of the charge of being engaged

in the conspiracy ; for a person, with the means of communication which then

existed by mail and by telegraph, might perform his part of the conspiracy just

as well at Elmira as in the city of Washington. It might have been a part of

this conspiracy, out of which grew the murder of Abraham Lincoln and the as-

sassination of Secretary Seward, to have a party stationed at that place for the

purpose of trying to create confusion by the release of rebel prisoners and by

burning the city, or to have him stationed anywhere on the borders for the pur-

pose of giving information with a view of covering the escape of the other con-

spirators. He might have been there for the purpose of performing his part in

the great drama of this terrible crime, but wherever he was performing it he was

as culpable as though he had pulled the trigger that blew the brains out of the

head of Abraham Lincoln. No one familiar with law Avould controvert this

principle.

He would now come to what took place at the Kirkwood House, and the

doings of Atzerodt. Atzerodt had been proved here to have been one of the

conspirators in this great crime. He had received his punishment, and passed

to his long account. He was believed by the country, and he was proved by a

competent tribunal, to have been engaged in the conspiracy. Every act, say-

ing, and doing, and circumstance connected with his act, was proper evidence

relating to the other conspirators.

It seemed as if some new light must have fallen upon his learned friend since

the commencement of the trial of this cause. They had been trying this case

now for nearly two months, and had been from day to day giving in evidence

the statements of the conspirators. They having proved the conspiracy, and

proved it in a way that nobody could have any doubt about it, and having joined

Siirratt tight and firm in that conspiracy, proved him to be the very man who

put the arms in the place, the very man who hid those things with which Booth

fled, the very man in whose house the conspiracy was concocted, the very man
from whose house these men issued when they went to the commission of the

crimes, the very man who was in front of the theatre on that night, the very

man who was engaged in putting the bar up (and which testimony had not been

attempted to be impeached) to keep out any rush on the part of persons who



TRIAL OF JOHN H. SURRATT. 1065

,

should come to tlie relief of the niuidered person. All that being proved as

;

part of the conspiracy, yet the defence held that the acts and doings of Atzerodt,

, who was proved to be one of the conspirators, could not be given in evidence.

i
He thought that proposition did not need much debate.

He now came to the Duell letter. The court would remember that when that

letter was introduced they stated that they expected to prove in whose hand-

,

writing it was. It related to this subject, was pertinent to it, and would have
been a very important item of evidence if they could have proved the handwriting,

but this they had failed to do. The expert whom they had brought on the
; stand had not turned out to be the one Avho had compared that writing, and the

other on(; they could not get. Having been unable to prove the handwriting, he
would now say to the court, with the same frankness that he had tried to have

,
characterize his action from the beginning of the case, that he did not think it

proper it should remain in, and therefore acquiesced in its being stricken out. He
would state in this connection that he had never in any instance, wJiere he knew
it, ever asked the court to make a ruling that he had not believed to be law, and

I

had never asked the court to exclude evidence when he did not believe it should
be excluded. He would here take occasion to say that during the progress of

this trial he had had in this court taunts, reproaches, and contumely thrown upon
himself and on his associates in every way, and indirectly on the court, because

. the court's rulings had chimed in with the law, and because he was not offering

,
evidence which he knew to be illegal. In God's name why should not the
court have ruled with him, when he had never asked for a ruling which ought
not to have been granted] He had kept himself as strictly as he could (from
the knowledge he could gain) within the strictest rules of law; and should he be
reproached because the rulino;s had generally been as he had asked them, when
he had h en so careful to ask nothing wrong 1

He would briefly refer to the last item—that of the transportation. The court

perhaps did not at first see the object for which that evidence was introduced.

They had not completed the proof in this respect, but if the case was continued
until the next day they would then do so if the court permitted them. Whether

.
they completed it or not, however, was not a matter, so far as related to the evi--

,
dence, of the smallest moment. He submitted that it was perfectly proper to.

ehow what train left Baltimore and went to New York the next morning after

the murder. They had shown that that train left, but that it was detained, and
:
that it did not reach there until twelve hours after its time. It was an import-

ant fact to be shown. That being a substantive fact that they had proved, they
had a right to show that the train ran, and that it might have carried Surratt.

They were not bound to show that it had carried him. They had proved early
i in the case the trains that went from New York and the boat that h ft White
Hall. When they came to put that with the time of the running of this train,

which had been detained for twelve hours, the court would see that it was brought
right in connection with White Hall, and sent that boat to Burlington, where
Joseph L. Lyons and this prisoner, Surratt, slept together on that settee that

night, and lost the pocket-handkerchief. It was a part of the evidence of trans-

portation in this case to show what trains then ran, and although they had not
put him in that train, yet they had the right to show that there was a train in

which he could have been put.

The District Attorn et said he would confine himself to the proposition

whether the testimony asked to be stricken out was relevant. He contended
that in every indictment for murder it was competent to show that the piisoner
was promptpd by malice; and all the acts and sayings of the prisoner could be
given in evidence to prove that malice. If, while moving to the commission of
a crime, a prisoner gave evidence of general malice, it was always admissible in

evidence. It was charged and maintained that this was a conspiracy to kill

&8
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and murder, and it was proper to show that the prisoner was a member of that

conspiracy, and therefore every declaration of his, or of those with whom he co-

operated, tending to show express malice, was evidence before the jury. The,

theory of the prosecution was that the conspiracy was a great artificial person,
;i

and that it assumed individuality in the eye of the law. Having proved the ex-

istence of the conspiracy and the object of it, and having shown the connection

of the prisoner with that conspiracy, the conclusion could not be escaped that

the murder of Mr. Lincoln and the attempted murder of Mr. Seward were both

part of the same nefarious scheme; and no one ever heard of a court excluding

any part of one general transaction. If this conspiracy was to kill the Presi-

dent, the law implied malice, and the declarations showing express malice were

competent to be offered in evidence, and every act might be shown which would-

show the state of the mind of the conspirators. In a charge of murder, acts of

cruelty and cowardice might be shown to indicate express malice, for cruelty

and barbarity were the strongest evidences of express malice; and if it were

proven that the prisoner, acting as an emissary of the confederate government,

shot down unarmed Union soldiers while travelling between Washington and

Richmond, it was admissible to show cruelty during the existence of the con-

spiracy. In regard to the Duell letter he agreed with his colleague, that the

proper connection had not been made, and that therefore it should be stricken

out. While he would do all in his power to bring the murderer to justice, he

would have him tried fairly, and would not off'er any evicTence to prejudice the

case of the prisoner.

In conclusion he contended that Surratt's presence here was not necessary to

make him amenable to the charge of murder. If he was proven to be connected;

with the conspiracy, that was all that was necessary. But out of abundant cau-

tion the prosecution had brought Surratt directly to Washington, and it would

be shown to the satisfaction of the court and jury that he was here. The de-

fence had attempted to show that Surratt was in Elmira on the 15th of April,

and the prosecution had shown by the railroad connections that it was a physi-;

ical impossibility for the prisoner to be in Elmira on the loth.

Mr. Merrick said he should be very brief in his reply to counsel on the

other side. Unless he was altogether in error in reference to the law, the

questions were too plain for argument. The learned counsel on the other side

(Mr. Pierrepontl had assumed an air of great frankness in acquiescing in the

court's striking from the record a letter that was found floating upon the waters

of North Carolina. He confessed that he was somewhat amused at the self-

complacent gratification which he expressed when he reflected upon the humane

and considerate course he represented himself as having pursued throughout this

case, and the extraordinary consideration that he manifested for the court in

never asking any other decision than what he knew to be law. He would not

question his sincerity in that ; but he was free to confess that the rulings of the

court had been more widely at variance with his ideas of law than in any case iti

had ever been his good fortune to try. Some of them, he thought, had been'

injurious to the prisoner's interest, but that was not for him to comment upon^

for he submitted with the most passive acquiescence to whatever the courl

decided. It had been, however, gratifying to him to know that the court had

time and again shrunk from and set his face with commendable judicial firmnesa

against rulings which the counsel had called upon him to make.
|

The learned counsel had stated that the defence regarded this case as a cas6

of simple murder—as the murder of a man in his house for the purpose of get-

ting his property. He was right. They did regard it as a case of murder

It was a case of murder, and nothing else. They had to get their information as

to what it was from the record. The counsel had said it was a case as widely

different from an ordinary case as the killing of the king upon his throne, oi

the pope at high mass. His learned brother must descend from the lofty heighlj
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he would tread and come into the ordinary ways of criminal justice. In Amer-

ica there was no king, no pope. To kill a king was treason ; to shoot at a

king was treason ; to compass his life was treason ; to combine for the destruc-

tion of the American government, and in attempts to overturn the govern-

ment, to kill the President, was a part of treason ; but in the criminal law he

was a man. He knew that these ideas of royalty had dazzled the visions and

shaken the minds of some of our people of later days, but he did hope that they

might never come to be practically incorporated ideas in our American policy
;

and that at all events they would be kept away from its criminal jurisprudence,

when the weak and helpless were on trial for their lives. If the government

meant to charge the prisoner with treason, they should have indicted him for

treason. Had they indicted him for treason, he would have had cer-

tain rights and privileges which under an indictment for murder he

had not. He would then have had a right by law to a list of the

witnesses against him—a right which his counsel had asked in this case,

but which had been denied, the court holding that a party on trial for

murder was not entitled to such. They had asked it in the name of charity,

but the request was like the wailing of the dove amidst the tempest of the hurri-

cane. The government would not give them a list, because they preferred that

the defence should see them as strangers, knowing full well that they would

then strike them, if they knew them ; but he thanked God they had

had time afterwards !o strike them. They had laid at the feet of the attorneys

a mass of the most corrupt battalion that was ever summoned to support a cause

in a criminal court. Again, he would say, if the government meant to charge

the prisoner with treason, let them indict him for treason. He would then

under such an indictment have another right—a right by law—to be acquitted

unless they had two witnesses to some overt act of treason. On an indictment

for murder but one witness was needed. Would the counsel under the pretence

of an indictment for murder claim a conviction for treason 1 Would he for the

government, claim under indictment this benefit of a conviction of treason,

and deny them the privileges which under an indictment for treason they

would have ? Had the government of the United States descended so low that

it would seek to consummate a judicial murder by fraud upon its words ? Such
an idea was never contemplated by the learned district attorney when he framed

this indictment. He, habituated to walk the ways of criminal jurisprudence,

as lawyers ordinarily understood them, had framed an indictment for murder,

and for nothing else. But a new enlightenment had come from the north to

break in upon him, and to change this indictment, and darken it with the haze

of treason. In the indictment on which the prisoner was being tried, the name
of Abraham Lincoln appeared alone, unaccompanied with any prefix designating

his oflBcial position. Did they ask him if he regarded it as the murder of a sin-

gle man ? He did. And Avhy ] Because the record, which was the only

notice to the prisoner of what the indictment was, told him he was indicted

for the murder of Abraham Lincoln. Who was Abraham Lincoln ? All the

record showed was, that he was a man in the king's peace ; a man in the peace

of the law. The government did not pretend to show in their indictment that

he held any high official position by virtue of which the killing of him as an

individual attached additional enormity to the crime of the killing. The gov-

emmeut told him that he was an individual whom he had slain, against the laws

of his country. Why, then, should they seek to travel out of the record? Did
the goverament think they needed all this outside material to garnish up a fail-

ing case 1 Then let them deal justly, deal according to the spirit of this great

government, and let the bond go free. He would appeal to the district attorney

to rise to the full measure of the dignity of his office and maintain that, rather

than seek the small and vain gratification of a verdict.

His learned friend on the other side had said they were now trying one of
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the conspirators for being engaged in this great crime ; and were trying him for

murder as a part of that scheme. In the name of God, what law was that 1 ;

Where was the indictment for his conspiracy? He was indicted for murder,

not for conspiracy. Conspiracy to murder was one crime, and murder was an- f

other ; treason was a third, and conspiracy to commit treason a fourth. They
^

were all separate and isolated offences, each having its characteristic marks, and i

well understood in. the law. Would the counsel tell him that under an indict- >

ment for murder he was there being tried for a conspiracy against what he had
called " the nation's life ? " If they meant to try him for anything else other than

murder, let them give him an indictment, that he might know the offence and

conform to the law. Referring to the Constitution of the United States, he said

he hoped his brothers respected him. (Laughter.) He knew that much had

been said of political sentiments in reference to that Constitution, and for some

of those whose political sentiments had been sneered at here, and for himself,

who felt somewhat like them, he would say that none respected the Constitution

more. As for himself, he would dye every word of that Constitution in his

heart's best blood. He never had seen the day when he would not have done

it, whether that blood was drawn by a dagger pointing from the North or from

the South. The words of the Constitution were :

"In all criminal prosecutions, the accused shall enjoy the right to a speedy

i

and public trial by an impartial jury of the State and district wherein the crime

shall have been committed, which district shall have been previously ascertained^

by law, and to be informed of the nature and cause of the accusation ; to be|

confronted with the witnesses against him ; to have compulsory process for ob-

)

taining witnesses in his favor, and to have the assistance of counsel for his de-

fence."

Had they informed the prisoner of the nature and cause of the accusation ?

In the record he was told that it was for murder ; in the argument he was told

that it was for treason, conspiracy—compassing treason, compassing murder.

The first count in the indictment was against Surratt for having killed with

his own hand ; the second against Surratt and Booth for having killed; and the

third and fourth against them all for having killed ; but the indictment through-,

out was for murder and nothing but murder. If his learned brethren rep-j

resenting this great government were simply seeking the vindication of society

against one charged with a violation of its laws, he trusted they would do the

government the credit and themselves the lionor of not passing beyond the ac-

cusation, nor straining the principles of law that apply to the case.

The learned counsel on the other side, with regard to the testimony applicable

to Seward, having shown the court that this was simply an indictment for mur-

der, had said with great pathetic feeling, " Coidd they not show that Payne in

his attack on Mr. Seward so shocked iMrs. Seward that she fell dead, and that

death followed in her track soon after in the person of her daughter; and that

all this was part of this conspiracy ;
" and thus the prisoner was to be charged

with it ? He answered, no. The question was, " Is he guilty of the murder

of Abraham Lincoln ? " These gentlemen had no right to put in the record

that Avhich was calculated to stir up men's hearts, and by the fumes of feeling

obscure the operation of judgment. The twelve men who sat in the jury

box were to come out from the atmosphere of feeling as though they bad

passed from the atmosphere of the world, and to look at simply the facts pre-

sented, and determine from the facts as to whether the man committed the act

with which he was charged. Why was the evidence regarding the attempted

assassination of Mr. Seward introduced ? Why was all this dramatic effect ol

bringing that family upon the stand 1 For no other purpose than of operating

upon the feelings of men and reeking from their hearts that grief for the dead

which would aid the perpetration of another murder.

The United States should stand the impersonation of that image of justice

J
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chiselled by the artist, with its eyes blindfolded, holding the sword in one hand

and the scales in the other, and looking neither to the right nor to the left, and

hearing nothing but the fact wlvch would guide it in the direction of justice,

and treading the pathway without seeing, impelled only by the internal voice of

truth. Yet all this had been introduced to cover the case and preju lice the

mind of the juiy and the public. It had nothing to do with it. Where was

the connection 1 The prisoner was charged with the murder of ^[r. Lincoln. It

was attempted to show that there was a conspiracy to murder Lincoln—no con-

spiracy, as far as he had heard of, to murder Mr. Seward ; no charge in the in-

dictment of such a conspiracy. Said the counsel, everything that was done by
the conspirators could be given in evidence. The counsel knew that was not

law. What was done in pursuance of the conspiracy was evidence, but what

was done by the conspirators outside of the conspiracy was not evidence.

With regard to the alleged confession of the prisoner as to having murdered

certain Union soldiers, the counsel on the other side claimed that it should stand,

as it went to show the feeling of the party. Feeling towards whom 1 he would

ask. Feeling toward Mr. Lincoln? What had the shooting of Union soldiers

down in Virginia to do with showing that 1 Was every man who got into a

quarrel with a Union soldier showing his feelings towards the President of the

United States ?

The counsel seemed unable to rid his mind of the idea that we were living

in a royal government ; unable to rid himself of the idea that the whole

army was only part of the personnel of the President, and that the President

was here, in free America, the Lord's anointed, from whom ointment drops

went forth over the entire army, and he who should touch the simplest

soldier touched the lofty head. But that was not so. If they could show the

feeling of the party accused to the party murdered, let them show it, but not by
indirection, and his fetling as to other parties. The district attorney had taken

up the idea and gone beyond what he supposed he would go. He said he could

show that the heart was generally wicked ; that the party was possessed with the

devil and this in order to prove malice. He could do no such thing. Malice in law

meant wilfulness. A jury sitting in a criminal case were not like a jury sitting

iu a civil one, where a party sued for damages for libel, slander, or assault and

battery, and where the jury might give vindictive damages because of the inten-

sity of the malice. In a criminal case they simply found a verdict of guilty or

not guilty. Malice, in criminal law, meant wilfulness, intention. The criminal

law drew no distinction, but the civil law did.

After further treating of this principle, he said that, even admitting the view

of counsel to be correct, they would have to show that the killing of the Union

soldiers was a part of the conspiracy ; and would they seriously contend that

it was—that it was agreed on among them 1 He thought not. He therefore,

for the reasons stated, did not see how the evidence could have anything to do

with the case. While he gave counsel credit for sincerity in all they said, he

found it very difficult to bring his mind to the conviction that they believed

this evidence was competent when they insisted it should go in. But counsel

said they must take all of the confession. True, all the confession in the same

^conversation ; that was law, McMillan made his statement, as the court would

'observe on looking at the record, of what the prisoner said to him, and then

when counsel pressed him as to other conversations spread over the whole voy-

age, he put this out as something that he knew would help to damn the charac-

ter of the prisoner at the bar, or excite prejudice against him. The counsel had

'said, if it was anything favorable, the defence would insist on it ; if anything unfa-

vorable, they would not desire it. All he had to say in reply was, that he would

insist on the free confession of all who had testified in the case, if he could get

it. He would like to have had the privilege of putting in whatever this poor

boy's butchered mother said, but he had not. When he offered what she said,
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counsel on the other side said, "No, yoii cannot prove that. We can prove

what she said that will benefit the state, but you shill not throw the mantle of

a mother's declarations over the child standing! in the prisoner's dock." Had
he been allowed, he would have proved her declarations—proved them when
tottering from the dungeon to the scaffold, with the world behind her, and
nothing in the front but that God before whom she was shortly to appear, and
before whom she solemnly asseverated that she was innocent of the crime for

which she was being killed. When he objected to his proving that, counsel

did not then think of the principle that he talked of now. He (Mr. Merrick)

thought he ought to have been allowed to prove it; not by law, he admitted,

for he presumed the court would rule it out if objected to ; but he did think

that this great government of the United States, with twenty-five or thirty

millions of people, and the mightiest power in the world, arraigning one poor

boy for a violation of its laws, might have allowed to fall from heaven the last
i

declaration from the lips of his mother that it had sacrificed. He did think

they might have allowed him to prove it, and let the jury say what they

thought of it.

Next, as to the telegraphic communication between Elmira and Washington.

Counsel had said they wanted to prove this communication as open between •

the two places, because the prisoner might have from Elmira been acting in I

furtherance of the conspii-acy by means of the telegraph. His learned brethren
i

had been enlightened in regard to another principle of law. They had been'

enlightened on a point of possibility and probability. When he had offered
|

the Canandaigua register with the name of the prisoner on it, under the date of
(

April 15, 1865, proved his handwriting, and showed that he had been out ofi

the country for the whole time, except when he was in prison, counsel said,
j

" 0, no ; that won't do; he made that evidence for himself." "Yes," said he; i

" but, gentlemen, here is the register, and here is his handwriting under that:

date, and he might have written it at that time, and, therefore, it ought to go to

the jury as a circumstance." They, however, said, " 0, no ; he could not|

have written it on that day." Now, they changed their minds, and wanted to

show that there was telegraphic communication, and that Surratt might have

telegraphed over the line to Booth, in Washington—might have been there

doing something in furtherance of the conspiracy. The objection to that was

two-fold. First, that it was too remote ; and, secondly, he could not have beeni

doing anything in Elmira which would justify the jury in finding a verdict of

guilty.

Next as to the Kirkwood House. That rested upon the same principle as the,

evidence with regard to the attempted assassination of Secretary Seward. There

was no conspiracy to kill Mr. Johnson charged ; the allegation was an attempt

upon his life, which was a very speculative thing at best The learned counsel

had stated that he had been convicted by a competent tribunal. He did thinkj

that his learned brother had rid himself of some of those ideas that seemed to|

weigh with such perilous power upon the judgment of a portion of our people.'

He did not expect to hear the learned gentlemen utter in a court of justice, after,

the decision in the case of Milligan, the sentiment that Atzerodt was tried by a

competent tribunal. He respected the members of that tribunal, but there were

grave errors committed about that time
;
grave erroi s that history would record,

and at the commission of which good men trembled for the future of our liberty

more than they did when " the life of the nation was assailed by the death of

the President."

But our courts, the last bulwark of freedom, the great immovable, unshaken
pillar of the republic, stood firm when every other part trembled in the storm.

Our Supreme Court stood firm as against that error, and had pronounced the

supremacy of civil over military law. That military commission would go down
to history branded as an illegal convocation of men exercising no authority upon'
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/ the lives of tlieir felloAV-citizens. Thf3 fact that Atzerodt was convicted before

. that commi--sion could have no weight in showing that he was, or was not, a

i
member of this conspiracy, if a conspiracy there was. But what he did had

' nothing to do with the prisoner at the bar ; had nothing to do with the alleged
' couspiracy in the indictment to murder Abraham Lincoln. Said the counsel,

,
Atzerodt was at his mother's house, and went from there to murder the Vice-

President ; went from the house of Mrs. Surratt, who Avas even then, while

having it the rendezvous of these traitors, boarding some of the clerks of the

federal government ; boarding the patriotic Weichmann. God save the mark !

(Laughter.) He could not bring himself to discuss this proposition. What logic •

was there in it ? What was in it to satisfy the court that Atzerodt was con-

nected with Surratt in the attempted murder of Johnson 1 Said the counsel,

the rendezvous of the conspirators was Mrs. Surratt's ; they went forth from
, there upon their devili:?h work ; that Mrs. Surratt, while she nurtured, also

; boarded them,—also boarded a Union clerk. He would show what manner of

union clerk this boarder Avas ; he would say no more concerning him, for when

;

this trial was over, he thought he would leave this court-room with the profound

i pity of every kind heart.

Letter No. 5 counsel had withdrawn, and, of course, there was no neces-

i sity for his saying anything regarding that. The transportation from Wash-
ington to New York the learned counsel said should be proved, because Surratt

' was at the other end of the line, and they could show that he could have got

;
over to this end and reached the point where they proved him to be, and at the

i time stated ; as he had stated, fur the question had been up before, they had
1 no right to divide their case and prove him to be at one end of the route in their

! examiuatiou in chief, and leave the proof that he was at the other end for the

f rebuttal ; they should have traced him along the entire line in the first instance.

: It was fairly in reply to nothing the defence had proved.

Mr. Merrick said he thought he had considered all the points presented ; he
i had not reflected upon what he should say at all, having designed to submit the

motion to the court without argument. What he had said had been drawn

i
forth by his learned brothers for the prosecution. He would take occasion to

say at this point, that he hoped that some of the kindness and fairness which

his learned brothers on the other side represented they felt and entertained,

' would not only hereafter in this case be felt and entertained, but be manifested.

He did hope that the United States government would not bow its proud and

dignified head to the humiliation of attempting to trick a prisoner out of his life.

The Court reserved its decision, and a recess was taken until to-morrow
. (Saturda}') morning at ten o'clock.

Saturday, Juhj 27, 1867.

The court was opened at 10 o'clock.

Mr. Bradley said he was sorry to inform the court that some witnesses as

to Dr. Bissell's character were on the way, but had not arrived here. He did

I

not know what sort of an application to make for a further indulgence, but h,e

i hoped the court would exercise such discretionary power as to enable the defence

I

to have the benefit of this testimony. It Avas essential not only to the case

;
itself, but to the character of the Avitness, Avho had been so terribly assailed, as

\ it could be shown that Dr. Bissell's character was not one that could be so easily

\ impeached. There was also a Avitness on the way Avho Avould testify to Dr.

i Bissell's presence in Elmira on April 14.

The District Attorney said he understood that the case was to be held

open only until this morning, and he hoped the agreement wonld be enforced.

Mr. Bradley said nine witnesses Av ere on their way from New York and
from Owego and other places, and some of these gentlemen wexe of the highest

respectability.
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Mr. PiERREPONT said it was understood yesterday that the case was to be

kept open only to allow witnesses to be examined as to cliaracter. He doubted

whether this was a matter of much importance, as the whole question at last

was whether the jury would believe the witness under oath ; not whether a

witness's neighbor would believe him under oath.

The District Attorney thought it would be an undue exercise of judicial

discretion to allow the case to be reopened for this purpose. The prosecution

have witnesses now in attendance against Dr. Bissell's character, but they would
not ask to have the case reopened.

The Court said he thought he had been very indulgent to both sides in this

c:ise. If he had exercised his discretion otherwise than he had done, the case

would probably have been over before this. Last week he had granted some
three or four days' indulgence to the counsel for the defence, and this week had

extended the same indulgence to counsel for the prosecution, Tvvo days previ-

ous a pi'oposition had been made by the counsel for the defence to close the case

at that time, and that proposition was accepted by the counsel on the other side;

but owing to a misunderstanding regarding the argument the proposition was
withdrawn. This misunderstanding regarding the argument was the only reason

the arrangement was not carried out. Under those circumstances he did not

think any prejudice would be done to his case one way or the other, if he should

now refuse to grant further indulgence. A day's indulgence had been granted

in order that these witnesses, who, as counsel stated, were merely as to the

character of a witness, might be here and testify. They had not come, and now
a further indulgence was asked. He had already accommodated counsel on

either side, in this respect, at great expense to the government, and at the ex-

pense of the comfort and interest of the jury, and he therefore could not accede

to the request made, but must decide the case to be now closed, so far as the

evidence was concerned.

He then said that with regard to the motion to strike out certain testimony in

the case, which motion was argued the previous day, he was now ready to make
known the conclusion at which he had arrived. JSeven items of evidence had

been objected to: first, that in relation to the attack upon Secretary Seward;
second, that relating to Jacob Thompson; third, that relating to the shooting of

Union soldiers and the gunboat fight, as testified to by McMillan ; fourth, the

evidence given yesterday in relation to telegraphic communication; fifth, the evi-

dence in relation to the running of trfuns on April 15, 1865; sixth, the letter

known as the Duell letter, picked up in the waters of North Carolina; and
seventh, all the evidence relating to Atzerodt at the Kirkwood House.

The first item of evidence relating to the attack made by Payne upon Secre-

tary Seward, and the last, relating to Atzerodl's doings at the Kirkwood House,
he should allow to stand, upon the ground that there was evidence in the cause

to show that the attack upon Secretary Seward and the preparations for an at-

tack upon Vice-President Johnson were embraced in one and the same scheme
and plot.

With regard to the second item, the evidence relative to Jacob Thompson, he

would say that he had looked over the printed evidence, though perhaps not as

carefully as he might have done, and he could find nothing in it which con-

nected Jacob Thompson with the conspiracy, or with the prisoner at the bar

with regard to the conspiracy. He would therefore rule that item out.

The third was relative to the shooting of Union soldiers on the railroad by
the prisoner and others, as testified to in the evidence of Dr. McMillan, where
he gives what he says was the confession of Surratt as made to him. In look-

ing over the testimony of Dr. McMillan it was impossible to tell whether this

was said in the same conversation wherein he made other confessions more per-

tinent to the case, or not. They were bound to take it just as they found it in

the testimony. On the ground, therefore, that it was impossible to separate it
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from the other and say it was given in at a different time, by way of another

I
confession, he thonght the evidence ought to be allowed to stand ; and also upon

: the further ground that there was evidence in the cause tending to prove that

there was a conspiracy, a plot, a scheme, or a concerted plan of action, by what-

ever name they might choose to denominate it, not only to take the life of the

President, but the other head officers of the government. It was a plot against

the United States government, and the shooting of United States soldiers might

tend to prove the motive or the malice the individual who shot them bore

towards the government.

As regarded the fourth item, relating to the evidence between Elmira and
! Washington, he did not see anything in the evidence of the defence which would
call for this evidence by way of rebuttal, and therefore, he would direct that that

; be stricken out; and the evidence relating to the transportation of passengers

I

which was given in on Thursday, would be stricken out (m the same ground.

The letter known as " No. 5," picked up in a river in North Carolina, it was
admitted by the counsel for the prosecution ought to be stricken out, and he so

j

ruled.

1 Mr. Bradlev reserved an exception to the ruling of the court in so far as

[ said raling allowed to stand the certain items of testimony named.

I
After some conversation in relation to the signing of the exceptions by the

court, Judge Fisher said the counsel should now proceed with their arguments
• to the jury.

I
Mr. Merrick asked the court to rule upon the question submitted by him

1 relative to the speeches, and whether, if the defence declined to speak, one

speech by the prosecution would not close the case.

Mr, PiERREPONT said this was no ordinary case, and he intimated that no

restriction should be placed upon counsel in addressing the jury.

Judge Fisher said this was a most voluminous case, and even if the de-

fence did not wish to address the jury, he thought he could not restrict the

prosecution to but one speech.

Mr. Carrington contended that this case was one of too much magnitude

to be permitted to be thrown upon the court and jury without argument.

\ Mr. Bradley submitted that if the prosecution proposed to divide the labor

ithe defence should be advised of that division in justice to the prisoner. He
would suggest, therefore, that the prosecution officers make their speeches first,

and let the defence reply, and the one or both of the counsel for the prosecution

could reply. He did not know what announcement had been made, but he be-

lieved the prosecuting attorney had always closed the case except, in one in-

' stance—the Gardner case.

Mr. Carrington said he had given way to the counsel in the Vanderwerkea

I
case, and he received a severe excoi'iation for it from Mr. Carlisle,

i Mr. Bradley said he deserved the excoriation, and would always deserve it

I

if he resigned his rights as prosecuting attorney to his associate counsel.

! Mr. PiERREPONT contended that the defence had no right to close in any
' case. It was a matter for the discretion of the court. He had been asked to

close the case by the district attorney, and he had agreed to do so, and would

mow speak unless the court said he could not do so, in the event of the defence

i declining to speak.

j

Judge Fisher said it was best to proceed in the usual way, and he directed

'the prosecution to proceed with the argument to the jury.

ARGUMENT OF THE DISTRICT ATTORNEY.

The District Attorney then rose and spoke as follows :

May it please the court, and you, gentlemen of the jury I have reason to

regret the state of my health in view of the task before me, but I shall notwith-

standing, endeavor to do my duty. Permit me at the threshold, as the ofl&cial
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organ and representative of this government, not in the way of flattery, but in

the integrity and sincerity of my heart, to return you my sincere and cordial

acknowledgments for the becoming manner in which you have generally borne
yourselves during this long, tedious, and painful investigation. Your courte-

ous, benignant, and solemn bearing is a proper and eloquent rebuke to the spirit

of levity which, I regret to say, has sometimes pervaded the audience ; and is

alike worthy of imitation, and of the highest commendation. I am not sur-

prised that the learned counsel for the prisoner should offer to submit this case

without argument, for error is easily exposed, while truth loses nothing from
discussion. It was, I think, the advice of an old and experienced lawyer,

to " submit a bad case, but argue a good one." The pruiciple is embodied in

that familiar and commonplace effusion of the poet

:

. ;

"Truth crushed to earth will rise again

—

Tlie eternal years of God are hers ;

But error, wounded, writhes iu pain,

And dies amid her worshippers."

Their hope was, gentlemen of the jury, and their only hope, that in groping

through this labyrinth of evidence without the guidance of court or counsel,

you might find something like a reasonable doubt. But a simple analysis of

the test,imonj> is all that is necessary to expose the fallacies of the defence, and
to establish the guilt of the prisoner at the bar so clearly that he who runs

may read.

Before proceeding to the argument I shall be pardoned, I trust, for offering a

word of explanation. It has been, as already intimated, the custom in this District

for the United States attorney to close the discussion in every case where the

government is interested. But to this rule of practice there are notable excep-

tions. In the celebrated case of the United States vs. Gardner, my fiiend and
venerable predecessor in office, Philip R. Feudal 1, esq., accorded the privilege

of making the concluding address to the Hon. Henry May, with whom he was
associated on that occasion. In the catse of the United States vs. Gilbert Van-
derwerken, in which I was opposed by the ablest counsel at the bar, I yielded

the jjost of honor and responsibility to Walter Davidge, esq , a gentleman
eminent for learning and ability in his profession ; and I understand from his

honor who presides over this tribunal with so much courtesy and dignity, that

when he was attorney general of the commonwealth of Delaware, he paid

this compliment to a gentleman older than himself, when he invited him to

assist him in the discharge of his official duty. I make these remarks in regard

to a question of professional etiquette and propriety, about which gentlemen of

the profession entertain a difference of opinion, because, so long as I occupy
my present official position, I desire to avoid everything which might excite

or appear to deserve an expression of disapprobation from this honorable court,

or my brethren at the bar. The distinguished gentleman, who is my senior in

years, and who has been specially employed by the government to aid in this

important prosecution, will, gentlemen of the jury, deliver the concluding argu-

ment to you. I now bespeak for him that kind and respectful attention which

the importance of the case demands, and to which he is eminently entitled in view
of his high personal and professional character. If I err, you will see from the

remarks which I have already made that I err in good company, and on the

side of professional modesty and courtesy. The learned gentleman who opened
the case on the part of the prisoner remarked, in the course of his address, that they

had just exhibited some feeling of indignation in view of certain facts which he dis-

closed, and of which he assumed we had no personal knowledge. If anything

has occurred in the course of this investigation to excite a feeling of honest

indignation, we have no objection to a proper and reasonable exhibition of it. It

is the privilege and it is often the solemn, the painful duty of counsel to assail
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boldly, and to denounce tlie character and conduct of witnesses. But no honor-

able gentleman should take advantage of his position at the bar to do injustice

to an individual who happens to be in the unfortunate attitude of a witness

upon the stand. I make no such accusation against the learned gentleman. It

is a question which addresses itself to his own judgment, conscience, and honor,

and every lawyer should be his own judge of his professional duty.

Mr. Bradley, sr. To what do you refer? I do not understand you.

Mr. Braolev, jr. Nor I either. •

Tiie District Attorney. Well, I will explain afterwards. I am speaking

of the reference made to the witnesses by Mr, Bradley, jr., in his opening address.

By a parity of reasoning, gentlemen, and upon the same principle, it is the

privilege and often the duty of the pi-osecuting officer to denounce the parties

indicted and arraigned for high crimes and misdemeanors, but it would be im-

proper for counsel to treat such matters as personal, and to indulge in personal

or oflPensive remarks to each other, for reasons too obvious to mention. Enter-

taining these sentiments, I shall endeavor on this occasion, as I hope to do on

all occasions, to meet the learned counsel in kind and courteous, but open, bold,

and manly argument. I shall endeavor to present this case in a spirit of jus-

tice and fairness to the accused, but I shall speak of this traitor, murderer, and

assassin, his associates in crime, and the rebel spy who comes here to shield

him from the consequences of his crime, as they deserve. I cannot regard this

cruel, miserable murderer and assassin as a representative man of the South ; as

an embodiment and impersonation of southern honor and southern chivalry; and

if an attempt should be made by smiles, by inuendoes, or, as Hamlet says, " by

any other such ambiguous giving out," to present him to the imagination of this

jury as an embodiment and impersonation of southern honor and chivalry, I

call upon you to spurn it as an insult to every honest man, born and reared

upon southern soil. Southern men do not justify assassination and cold-blooded,

deliberate, cruel murder. I am aware that I address southern men, with

southern sympathies. I say this in no offensive sense. (A brief pause.)

Loyal men, men true to the laws and the Constitution of our common country

:

What honorable man, north, south, east, or west, will proclaim to the civilized

world that he justifies, palliates, sympathizes with a traitor, a spy, and an

assassin, who shed, as I shall show you, innocent blood for money? What hon-

orable confederate officer or soldier, and there were some there, as I am free to

admit, for I thank God that I do not cherish in my heart a sectional sentiment.

I would not abuse a northern man before a southern audience, nor would I

abuse a southern man before a northern audience. I ask the question, what

honorable confederate officer or soldier has taken that stand to shield this assas-

sin from the consequences of his crime ? A spy, fresh from Morgan's band of

murderers, horse-thieves, and guerillas, with unblushing effrontery, has alone

come here to represent to an American jury and an American audience that this

is a man to be treated as a lion and a hero. Give me a jury of honorable con-

federate soldiers, give me a jury of young rebels, with arms in their hands, who
entered into this fierce and cruel war, under the delusion that they were doing

God's service, many of them honest and honorable men, misled by wicked, de-

signing and ambitious politicians, and let me tell the sad story of this cruel,

cruel murder, and they would hang this wretch as high as Old John Brown,

or Haman. Born, gentlemen of the jury, on the soil of the Old Dominion, I

am endeared to her by the strongest, tenderest, and holiest ties that could en-

twine around a human heart. There lie entombed the bones of my ancestors,

and of my own honored father, who carried to his grave the terrible yet hon-

orable wounds he received while fighting, not for a section, but for this whole

f country. Feebly endeavoring to imitate the example, and to follow his precept,

I

during the cruel war that swept over the face of our country, I was true to the

federal cause; not because I loved Virginia less, but this Union more; because
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I honestly believed that the true honor and interest of my native State were
involved in the preservation and perpetuation of the federal Union. I never

found that I injured myself in the estimation of a northern gentleman or lady

by boldly avowing my personal affection for the people of my native State. I

differed from them upon principle ; but with regard to this all honorable men
can agree, that the murder and the assassination of any man, whether he be Pres-

ident or a feeble, unpretending American citizen, sitting by the side of his wife,

is a crime which deserves the anathemas and the indignation of every man who
has a heart to love and a soul to feel lor the honor of his country. AVho are

the men—of course I make no allusion to counsel—who sympathize with this

prisoner and his horrid crime ? The original secessionists, the persons who filled

this land with widows and with orphans, who stirred up strife among brethren,

and whose coward hearts quailed in the hour of battle and of danger. Perhaps
party spirit may pervade this audience—I trust not—but I call upon you, gen-

tlemen, to exorcise the infernal spirit from the halls of justice; preserve the in-

tegrity and purity of the judicial ermine, and wipe this deep and damning stain

from the escutcheon of your country.

I beg your pardon, gentlemen, for having detained you thus long with these

prefatory- remarks. To you I know that words of admonition are unnecessary.

You fully understand and appi'eciate, I have no doubt, all the issues submitted

to you for your decision. The scene before us is as solemn as the grave.

You behold in the person of the prisoner at the bar a dying man. He has for-

feited his life to society by a deed of blood and horror almost unprecedented in

the annals of ancient or of modern history. The voice of reason and of public

justice alike demand this satisfaction to an outraged and violated law. We
must be cruel only to be kind. We must punish the guilty only to protect the

innocent. Yon have been subjected to a searching examination by one of

the honorable judges who presides at this tribunal, and in response to the in-

terrogatories submitted to you, you have sworn to decide this case according to

the evidence, appealing to the searcher of all hearts to test the sincerity and
integrity of that impressive and solemn adjuration. I was struck with the lan-

guage and manner of one of your number when the question was put to him.

I know him, and have known him long He said, " I will decide this case ac-

cording to the law and the evidence." These are the very words. And
let me say here that it is a matter of mutual congratulation that a jury

has been selected agreeable to both parties; the representatives of the

wealth, the intelligence, and the commercial and business character of

this community
;

gentlemen against whose character, as has been already

intimated, there cannot be a whisper of suspicion. I would trust you with my
life and my honor; and I will trust you with the honor of my country. But
did you not make a mistake ? You never read a law book in your life. How then

can you decide according to the law ? Yet that is your oath. Take care ; not

for a world would you violate that solemn obligation. How are you to decide

according to the law, never having made law your study. The national legisla-

ture has wisely provided against that difficulty. A gentleman learned in the

law, who has given days and nights, months and years to the investigation of

this abstruse and complicated science, distinguished for his morality, as every

judge should be—for his responsibilities are equal to those of a minister of the

gospel who proclaims the glad tidings of salvation—under the solemn obligation

of an official oath, tells you what the law is. You look to him exclusively, for

the responsibility rests entirely with him. He enunciates and elucidates the

principles of law by which this case is to be tried and decided. A juror

who swears to decide according the law, and departs but a hair's breadth from

the instructions of the court, and decides according to his own abstract notions

of right and wrong—pardon me for saying so, I do it in no offensive sense

—

commits the awful and Heaven daring crime of perjury. The judge who wil-
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fully misrepresents the law commits the same crime. The juror who departs

from the insti'uction of the judge—pardon me for repeating, gentlemen—com-

mits the same awful and Heaven-daring crime. If I should wilfully misrepre-

sent the law for the purpose of misleading the judge, I would commit a great

sin in the sight of God and my country; but I am liable to err, and it is for

the judge to determine the mooted questions between us
;

your province

being simply to ascertain whether the facts which he declares essential to the

conviction of the prisoner appear in the evidence. If they do, you will render

a verdict responsive to the spirit of those instructions, leaving the consequences

to Him who knows the end from the beginning, and orders all things aright.

Now, I undertake to show—mark me, for 1 make the statement fully sensi-

ble of all the obligations that attach to my official position— I undertake to

show that every fact which this judge will and must say, if he decides ac-

cording to the law, is essential to the conviction of the prisoner, has been es-

tablished by evidence, clear, conclusive, crushing, overwhelming. I undertake

to show that every link has been forged by as honest licks as the blacksmith

iorges a chain, to bind the prisoner at the bar to the body of the atrocious crime

charged in this indictment. Every privilege has been accorded to the prisoner,

which the benignant spirit of our institutions, sanctioned by the wisdom

and experience of ages, accords to every party charged with the commission of

crime. He has had a jury mutually selected by us, to which there can be no

objection. He has been defended by eminent counsel, and with a zeal, eloquence

and ability alike creditable to their country and to the lionorable profession

which they dignify and adorn. We have, then, gentlemen of the jury, every

assurance that you will discharge the high and solemn duty which devolves

upon you with intelligence, firmness, and fidelity.

Before proceeding to the discussion of the several propositions of law and

questions of fact involved in this discussion, although I am aware that I shall

be wearying you, I shall be pardoned, I trust, for making a few additional

preliminary observations. Do you remember the feelings which inspired your

hearts when the telegraphic wires first whispered the glad tidings that the

national cause had triumphed over that cruel and causeless attempt at the

nation's life; when you realized the fact that peace, sweet, gentle peace, had

returned once more to take up its abode in our beloved and bleeding country ?

Do you remember how your bosoms heaved and swelled with emotions of

patriotic pride and pleasure as the booming cannon proclaimed the grat-

itude of a brave, generous, loyal, and devoted people] Do you remember the

prospects, so bright and joyous, so full of life, light, and hope, as the war clouds

were seen passing away to the shades of eternal night, and the rainbow of peace

appeared to our delighted vision, spanning the whole political horizon? Oh, do

you remember the feelings which seemed to possess your very souls as your

wife and children bowed with you around the family altar to offer the incense

of praise and adoration to the God of our fathers and our God, for his great

deliverance? for it has been truly said, that "it was the Lord's doing, and it

was marvellous in our eyes."

In that hour of the nation's jubilee, when a song of triumph seemed to lise

from the great heart of the Am-::rican people to Heaven, tell me, gentlemen of

the jitry, did you not feel your heart instinctively turned and warmed towards

that great and good man who had been mainly instrumental, in the hands of the

Almighty, for tlie salvation of your country -' I do not ask what your feelings

for him previously may have been. I know that he was the object of special

hatred and malice to the enemies of your country. I know that no words of

denunciation #ud abuse were too opprobrious to be heaped upon his devoted

head; but, to indulge a familiar paraphrase, "all his feelings seemed to lean on

mercy's side." Hear him give expression to the feelings of his heart, in those
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memorable words, so familiar to the public ear, and which ought to be inscribed

in letters of gold on the portals of your national Capitol, " With malice towards

none, with charity for all, let us with firmness pursue the right, as God gives

us to see the right." " This Duncan was so clear in his great office, and bore

his faculties so meek, that his virtues seemed to plead like angels, trumpet-

tongued, against the deep damnation of his taking off." He needs no eulogium

to embalm his memory in the hearts of his countrymen. There it will remaia

green and fresh forever and forever. I speak to men who, perhaps, may have

differed from him politically. You knew him personally. The name of Abra-

ham Lincoln will be remembered by the world, in the strong and expressive

language of another, "while liberty is a blessing, and tyranny a curse." Behold

that tall, familiar figure. I know to whom 1 speak. The time was when it

created in your mind a feeling of political hostility, and perhaps of personal

enmity, for you considered him the representative of a hostile party ; but you

gradually learned to respect, then to honor, and at last to love the kind, gentle,

and generous soul it represented. Tell me, did you ever have any transactions

with him 1 Was he not kind, gentle, patient, forbearing, and charitable ? It

was a standing order, if 1 have been correctly informed, that wherever he was,

or however employed, he was always to be seen where a question of life or

dea!h was concerned. However this may be, he thinks proper to exercise the

privilege of the humblest citizen in the community, in company with his own

wife. And, Almighty God ! has it come to this, that an American citizen cannot

feel safe while he walks, or sits, or sleeps by the side of his own wife ? In the

sacred presence of woman—and be it said to our eternal credit, that no nation

is more courteous and more honorable in their treatment of the fairer sex than

the American people—in her company, with a few invited friends, for the pur-

pose of getting a little recreation from his labors, he goes to a place of public

cntertainineut, in the very midst of the national metropolis, and almost within

sight of the presidential mansion. He is unconscious of the slightest design

upon his life. What and whom has he to fear? He is received with acclama-

tions by his assembled countrymen, in the language of the witness. Major

Rathbone, with "vociferous cheers." He is escorted to a private box spe-

cially prepared for him, decorated and adorned with the American flag, the

emblem alike of freedom and protection. There he is. The American Union

has survived the shock of contending armies, and " the untold dangers of treason,

rebellion, and privy conspiracy"—borrowed words, and familiar in the history

of the church. There be stands upon the very summit of human prosperity,

dignity, grandeui", and glory. His enemies are at his mercy and under his feet.

But, mark you, no word of bitterness escapes his lips.

Tell me, if you can, of an unkind, ungenerous, or uncharitable sentiment he

has ever expressed. If I have been correctly informed, he remembers that the

hour of victory was the hour of magnanimity. At that time his heart was

overflowing with sympathy and love, not only for those misguided men

who rushed madly into the rebellion in obedience to the orders of their com-

manders, whom they did not understand, regardless because unconscious

of their great crime and its consequences ; but even for those ciuel and bloody

traitors who raised their parricidal arms against the government which had never

harmed, but which had ever sheltered and protected them. Of him I might

say, as was said of another distinguished public character, under somewhat simi-

lar circumstances, "0, what an elevation! but alas, alas, what a fall!" Our

joy is suddenly turned into deepest sorrow. The emblem of freedom which

recently floated so proudly over land and sea is draped with the emblems of

mourning, and a nation in tears follow their beloved and hoapred chief to a

patriot's and a martyr's grave. Gentlemen of the jury, shall I review the

horrid details of this cruel and bloody tragedy ? It is daguerreotyped upon

your minds and memories. Perhaps even now, like some horrible panorama, it
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is passing before your imaginations. Like Sergeant Dye, it may have disturbed

your thoughts by day, and your dreams by niglit. See him, seated as I have

ah-eady described. At that very hour the assassin is stealing upon him, and

the instrument of death is aimed at that noble head which had guided tlie ship

of state through the storm of civil war to the haven of permanent and honorable

peace. As I have heard a somewhat similar scene described, "you see the flash,

you hear the report of a single pistol, and the disembodied, immortal spirit of

Abraham Lincoln stands before the Judge of all the earth." We can follow

him no more, gentlemen of the jury, it is said, with our mortal vision. But

may we not, without impiety, indulge the hope that the eye of faith can follow

the great patriot and philanthropist to the bosom of the blessed Saviour 1

For his mission upon earth was a mission of mercy. He left the realms of glory

in part to burst the bondsman's chains and to set the captive free. Gentlemen

of the jury, where are the men and the woman who committed this awful and

Heaven-daring crime ? I do not ask who fired the fatal shot; I do not ask who
conceived ; I do not ask who matured ; but where are the men and the woman,

however remotely connected with this crime, as a witness has strongly said,

"against society and against civilization ?" The Satan of this infernal conspi-

racy has gone to hell, there to atone in penal fires forever and forever for his

horrid crime. But the Beelzebub still lives and moves upon the face of this

green earth, as the dramatist says, " to mock the name of man." In John H.

Surratt, the prisoner at the bar, you behold the Beelzebub of this infernal con-

spiracy. Second lie may be in rank and power, but none the less in hatred,

malice, and revenge, and to those red and bloody demons lurking in every wicked,

base, depraved heart, and prompting to the commission of those crimes Avhich

shock and outrage human nature. He was fiilse to his country, while professing

allegiance to its laws and institutions, and false to his government while enjoy-

ing its favor and protection. Not one of these misguided young men, who, in

the honest belief that they were doing God's service, armed themselves like gallant

soldiers to fight in what they believed to be a righteous cause. False to the mother

who bore him, and whom he deserted in the hour of danger and of distress.

The gallows upon which she expired should have been his throne. There he

might have palliated or irradiated, with some show of gallantry and parental affec-

tion, the horrid crime he had committed. But false to every sentiment of truth,

of honor, and of patriotism, he seeks to save his wretched life in the plains of

Italy, or the sands of Egypt. But the avenger of God pursues and overtakes

him. This doubly injured and insulted government stretches its long and strong

arm across the ocean which rolled between him and the home he had dishonored,

and he is here to-day before an honest jury of his country to pay the demands

of an outraged and a violated law. I arraign him as the murderer and the

assassin of Abraham Lincoln ; for when John Wilkes Booth fired the fatal shot,

where were the other conspirators, including the prisoner at the bar? It matters

not where they were. However, a good deal has been said about that, and

this question will be hereafter more fully discussed. Every man was at his place

performing his part toward the execution of their common bloody purpose. This

conspiracy may have been an infant at first, and gradually assumed the propor-

tions of a giant, stretching its long and strong arms from the lakes to the Gulf,

and from ocean to ocean. One may have been standing, as I have heard it

strongly expressed, in the Arctic circle, another in the prairies of the west, and

another in the ever-glades of Florida. In legal contemplation it was one great

artificial person animated by the same spirit, and moving towards the same end.

Every conspirator was a member. The act of one was the act of all. If this

be so, as I shall hereafter discuss, by the law of God and of nations, every man
connected with it is equally guilty of this hon-id crime, which filled the great

heart of Christendom with horror.

Now, permit me, gentlemen of the jury, to proceed more in detail to the argu-
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ment of the propositions of law and questions of fact involved in tliis investi-

gation. I undertake, first, to satisfy his honor that the legal consequence of

the facts which I assume to be proved, is the guilt of the prisoner at the bar.

Secondly, I shall undertake to satisfy you, gentlemen of the jury, that the facts

which I assume in my argument to the court have been proved beyond all ,

rational and reasonable doubt. Jf I succeed in maintaining these two proposi- •

tions I am entitled to a verdict of conviction. This being the order of my
argument, I submit to your honor the following propositions of law :

1st. If the jury believe from the whole evidence that Abraham Lincoln re-

ceived a wound from a pistol fired by John Wilkes Booth, in the city of Wash-

ington, on or about the time named in the indictment, which resulted in his death,
i

in pursuance of a conspiracy to murder or assassinate said Lincoln, of which

conspiracy the prisoner was a member, and that the prisoner was at the

place and performed the part assigned him toward the execution of the common
design, they should find him guilty as indicted, no matter what distance may
have separated the conspirators, or how far apart they may have been at the

time the wound was inflicted as aforesaid.

2d. If the jury believe that the object of said conspiracy was to abduct

the said Lincoln, the President of the United States, with a general resolution

on the part of the conspiratoi's to resist all who might oppose them in the exe-

cution of their common design, and that while engaged in said unlawful con-

spiracy, one of the conspirators, without the knowledge and contrary to the
^

wishes of the other conspirators, and the informal plan and purpose of said con-

spiracy, killed the President as aforesaid, the jury should find the prisoner ji

guilty as indicted.

3d. If the jury believe from the evidence that, at the time President Lincoln

was killed as aforesaid, the prisoner was either actively or constructively

present, encouraging, aiding, abetting and maintaining the principal murderer,

they should find him guilty as indicted, although he Avas neither an ear nor an

eye witness to the transaction, (leaving it open for the court to explain con-

structive presence ; for we contend that he was constructively present, no mat-

ter how far off he was) at the place, and keeping the post assigned him, where

and in tlie manner the conspirators supposed he Avould be most effective.

4th. If the jury believe from the evidence that President Lincoln was killed

as aforesaid, in pursuance of said conspiracy, of which the prisoner was a

member, he being either actually or constructively present at the time, it is a

legal presumption that such presence was with a view to render aid, and it lies

in the prisoner to rebut such presumption by showing that he was there for a

purpose unconnected with the conspiracy.

5th. That the defence of alibi being an affirmative defence, the burden of

proof rests upon the defendant to establish it to the satisfaction of the jury by

a preponderance of the evidence.

The facts to be submitted to the jury would be as follows :

1st. Does it appear from the evidence that the assault charged in the indict-

ment was made in the manner and about the time there stated, and within the

jurisdiction of the honorable court ?

2d. Does it appear from the evidence that the wound which the deceased

received, as charged in the indictment, caused his death ?

3d. Does it appear from the evidence that the assault and death were the

result of a conspiracy of which the prisoner at the bar was a member ?

4th. What was the original character, plan, and purpose of the conspiracy ?

5th. If it be true that the prisoner was a member of this conspiracy, what

part did he perform in the general plan ?

6th. Where was the prisoner, in point of fact, at the time the assault charged

in the indictment was made 1 Was he in a foreign commonwealth, or was he

in the city of Washington, D. C?
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7tli. Has not tlie prisouer at the bar confessed his guilt expressly and by
implication ?

I3L'foi-e listening to the arguments of the points, the court, at 11.15, took a

recess for half an hour.

AFTERXOON SESSION'.

The District Attorney resuming, said: When the court took a recess, if

your honor please, I had stated a proposition of law and questions of fact which
1 proposed to discuss to the jury. I will now, following the order of my argu-

ment, proceed to consider separately the questions of law Avhich I have sub-

mitted for the consideration of the court.

lu regard to the first proposition of law, I will remark that it can be main-
tained both from principle and authority, assuming for the purposes of argument
that the prisoner was a member of this unlawful criminal conspiracy which re-

sulted in the death of the deceased as charged in the indictment, and which I

may safely assume—for it is proved beyond all question, as I shall hereafter

show, I think, to the satisfaction of the jury—it follows that he is either an ac-

cessory before the fact or an accessory after the fact—a conspirator merely, or a
principal. It matters not whether he was a principal in the first or second degree,

for practically there is no difference between the two, both, in the event of con-

viction by the jury, being liable to the same sentence. I assume, for the pur-

poses of the argument, that I c;ui satisfy this jury that he is not only not entirely

guiltless or entirely disconnected with this criminal conspiracy. Now, then,

was he an accessory before the fact. Judging from the intimation which the coun-

sel who addressed you yesterday afternoon, (I allude to Mr, Merrick,) with his

usual eloquence and ability, shadowed forth, if guilty at all, the prisoner at

the bar was an accessory before the fact. lie then very clearly and fairly

drew a distinction between a principal and an accessory before the fact. Now,
your honor, I put this question : Was he an accessory before the fact 1 What
is an accessory before the feet 1 I refer your honor ro the definition in Whar-
ton's Law Dictionary. An accessory before the fact is tiefined by Wharton as

one who, being absent at the time of the commission of the felony, advised and
counselled another to commit the crime,

Absence is necessary to make him an accessory. If he be present he becomes"

a principal ; whether he be construotively or actually present is immaterial. If he
be there or actively or constructively present, he is an accessory before the fact,

or principal in the second degree. I refer your honor on this subject to Bishop's

Criminal Law, first volume, where this degree of criminality is very accurately

defined ; and where he has elucidated the difference between the different grades

of offences. It is a subject so familiar with your honor that I think it is un-

necessary for me to proceed with any argument to satisfy the court that the

prisoner could not be an accessory before the fact.

Your honor will observe from the distinction to which I have referred, that

an accessory before the fact is one who contributes his will towards the execu-

tion of the criminal design, but does not act at the time the crime is committed

;

;he does not act in aid of the principal of the first degree. I grant you—for I

desire to be perfectly fair—that an accessory before the fact, who at the time

counsels or commands the commission of the act, may furnish arms to the prin-

cipal in the first degree for the commission of the offence. But the distinction

is this : An accessory before the fact is one who merely contributes his will at

the time the deed is conceived, and has advised, or counselled, or commanded.
But if, in addition to contributing his will, he does some overt act in aid of the

•principal felon at the time the felony is committed, then he ceases to be an ac-

cessory before the fact, and for this reason, because he not only contributes his

will, but he contributes both Avill and act at the time the crime is committed,

69
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And that is all the difference between an accessory before the fact and principal

in the second degree. Yonr honor understands it ; it is unnecessary for me to

refer to any authority upon that point. ]t is clear that if he had performed some

part in the commission of the offence at the time it was committed by the prin-

cipal in the first degree, he would be either an accessory before or after the fact.

NoAV, then, is he merely a conspirator? My learned friend, (Mr. Merrick,) in

his argument, your honor, yesterday afternoon very properly said that conspi-

racy is one offence, and murder another. To conspire to commit a felony is a

misdemeanor. And where the party conspires to commit either treason, felony,

or anything else, and confines himself to the mere conception of the crime and

combination to aid it, I concede that under our law he is merely a conspirator

and has only committed a misdemeanor.

The offence your honor will observe, is complete when the conspiracy is

formed, and every one who engages in it is a conspirator, and is guilty of a

misdemeanor. But if in addition to engaging in a conspiracy to commit felony,

the conspirator performs some act towards the commission of the felony, con-

tinuing a member of the conspiracy until the felony is committed, he is a felon.

When the felony is committed the misdemeanor is merged in the felony. From
that time the conspirator changes his character of conspirator for that of a felon.

The line of demarcation between the two degrees is very definite. So long as

the individual confines himself to the act of conspiracy to commit a felony, as

my learned friend (Mr. Merrick) very truly and ably argued, he is guilty only

of misdemeanor. But when he goes a step further and does some act towards

the commission of the felony at the time the felony is actually committed by

one of the co-conspirators he ceases to be a mere conspirator and becomes a felon.

Perhaps I am repeating, but in an argument of this kind it is pardonable.

The conspiracy being merged in the felony by the commission of the felony, the

character of conspirator is lost in that of the murderer, when a murder is com-

mitted by any member of the conspiracy, while the accused is a member of it

and continues to perform»his part towards the execution of the common design.

The argument, if your honor pleases, is not only sound and reasonable, but I

submit, I hope with becoming modesty, to be able to show that it is philosophic,

that it is conformable certainly to all the analogies of the law.

. It may be stated as a general proposition, that the rules of law applicable to

civil cases are equally applicable to criminal cases. Now, in the application of

civil justice, you might without hesitation declare every member of an asso-

ciation formed for any purpose, each man bound by the acts of his partners

Vv'ithin the scope of the partnership. Although it seemed to excite the indigna-

tion and a burst of eloquent denunciation from my learned friend (Mr. Merrick)

yesterday afternoon, yet, I assert that by a parity of reasoning, where a

number of persons forming an association conspire and combine together to

commit the act of murder, the act of each towards the execution of the common de-

sign is the act of all. The foundation stone on which the argument rests is the

principle embodied in that familiar TnH.xim, qui Jacit per aliutn, Jacit per se

;

which, I maintain, upon principal and upon authority, applies equally to the

criminal and civil laws. Now, I am aware it may be contented that in order to

constitute the party a principal in the second degree, it must appear that he not

only aided and abetted the principal in the first degree, but that he was also

present, either actively or constructively at the time the felony was committed.

I concede the whole question, for it resolves itself into this : What does the

law imply by this expression of " constructive presence ?" My learned friend

(Mr. Meirick) yesterday afternoon gave his views in reference to the meaning of

these words, it is proper for me to state in a spirit of candor that we differ

foio ccelo. And I think I can satisfy your honor before I am through

that the counsel is in error. I can satisfy the court that constructive pre-

sence is not to be understood in the limited and exclusive sense in which he
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has interpreted it in his able argument to the court. Now, then, what does the

law imply by these words constructive presence ? I maintain that Avhen a con-

spiracy is formed to commit murder or any other felony, and murder is actually

committed by one of the conspirators, every other conspirator who has co-oper-

ated—and mark, if your lionor pleases, that is a question of fact for the jury

—

who is co-operating in the conspiracy and acting his part in the general plan at

the time the felony is committed, is in Ipgal contemplation constructively present,

no matter Avhere he was at the time the murder or felony was committed. The
question is not where the conspirator was at the time of the murder which it had
been the object of the conspirator to commit. But the material question, and, if

your honor please, the only material question is—first, was he a member of the

conspiracy ? and, second, did he perform his part in the general plan ? For if

the accused waKS a member of the conspiracy and performed his part in the general

plan it could make no manner of difference, so far as guilt is concerned, how far

distant he may have been from the other conspirators at the time the felony was
committed. As was suggested by me, the distance between the accused and the

other conspirators might be important as a question of fiict to aid the jury in

ascertaining whether he was a member of the conspiracy ; but if in point of

fact it appears he was a member of the conspiracy acting a part, it matters not

as a question of law where he was at the time the murder was committed.

Suppose, if your honor please, I give you an illustration. If in the judgment
of the conspirators he could render more aid at some point a thousand miles from
the city of Washington than he could here, upon that hypothesis would he not

;
be a member ? They know—the conspirators who contemplate the commission

! of a great offence—where each conspirator can be most useful, and if they place

I

one in New York and another in New Orleans, does this arrangement and this

f disposition of their own forces, as they believe to the best advantage, relieve

1 them, or any of them, from their liability to the law of the land 1 Certainly,
i sir, in this time, when railroads and the telegraph have annihilated space and
i time, this principle, as I shall maintain, settled by the highest judicial tribunal,

in an opinion rendered by the most eminent judge in the laud, acquires addi-

tional force. The conspiracy, as I have already argued, was a great artificial

I person, of which each conspirator was a member, and the act of each one was
the act of all. The act of Booth was the act of all the conspirators, including

the prisoner at the bar. The crime, then, which he committed was committed
in the city of Washington, in legal contemplation, and within the jurisdiction of

) this honorable court.

I
Now, if your honor please, giving you generally my views, I will refer you

t to a few authorities, I said I could maintain the principle of law both upon
reason and upon authority, I am sure the learned counsel whom I have the

'honor to oppose will not charge me with presumption in saying that I think I

have satisfied the court, upon reason and philosophy, that the argument is sound.

I have only now to refer your honor, in confirmation of the views I have sub-

mitted, to some of the authorities. The first elementary book to which I shall

call your attention is Bishop on the Criminal Law, third edition, first volume,

.section 601, on the question of the distinction between a principal in the second

['degree and accessory before the fact, on which there has been a great deal of

'law-learning exhausted. This eminent author says :

" When there is one who sustains the ordinary relation of principal—that is,

one who did personally the act in his own presence—no other individual will be

'also a principal by reason of having aided and abetted him in the thing done,

•unless he were sufficiently near to render, if necessary, some personal assistance.

If the will of such other individual contributed to the act, the test to determine

whether the law deems him a principal rather than an accessory is, whether he
wag so near, or otherwise so situated, as to make his personal help, if required,

to any degree available."
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The principle here enunciated, if your honor please, is this : If he is other-

wise so situatf'd ; if he is in a condition to render assistance towards the

commission of the offence to any degree, however minute, he is not an accessory

before the fact, but a principal in the second degree. This very clearly recog-

nizes, and distinctly enunciates as a principle, that the distinction between the

two classes of offences—an accessory before tlie fact and a principal—is this:
l

did he merely contribute his will, or did he, in addition to the contribution of his I

will, do some act, or was he so situated that he could do some act, towards the
;

commission of the offence committed by the principal in the first degree,
|

" otherwise so situated?" If, then, according to this familiar author, he could in •

the city of New York, in the city of New Orleans, or elsewhere in the United !

States, by telegraphic communication or otherwise, I'euder any aid, however remote,
|

towards the commission of the offence contemplated by the conspiracy, he con-
|

tinning a member of this conspiracy ixntil it culminated in the crime of murder,

he is a principal in the first degree. i

Now, if your honor please, I refer you to Wharton's Criminal Law; in the

edition I have, page 67 ; in another edition, page 127. He says :

" All those who assemble themselves together with an intent even to commit
a trespass, the execution whei-eof causes a felony to be committed, and continue

together, abetting one another, till they have actually put their design into

execution, and also all those Avho are present when felony is committed, and

abet the doing of it, are principals in felony. So if several persons come to a '

house with intent to commit an affray, and one be killed while the rest are en-

gaged in riotous or illegal proceedings, though they are dispersed in different

rooms, all will be principals in the murder. And where persons combine to li

stand by one another in a breach of the peace, with a general resolution to resist t

all opposers, and in the execution of their design a murder is committed, all of <

the company are ecpally principals in the murder, though at the time of the
j

fact some of them were at such a distance as to be out of view. Thus when a
}

number of persons combine to seize with force and violence a vessel, and run

away with her, and, if necessary, to kill any person who should oppose them in

the design, and murder ensues, all concerned are piuncipals in such murder. So,

to use the language of an able judge, where divers persons resolve generally to

resist all officers in the commission of a breach of the peace, and to execute it

in such a manner as naturally tends to raise tumults and affrays, and in doing

so happen to kill a man, they are all guilty of murder ; for they who unlawfully

engage in such bold disturbances of the public peace, in opposition to and in

defiance of the justice of the nation, must at their peril abide the result of their

actions. Malice, in such a killing, is implied by the law in all who were en-

gaged in the unlawful enterprise ; Avhether the deceased fell by the hand of the

accused in particular, or otherwise, is immaterial. All are responsible for the

acts of each, if done in pursuance and furtherance of the common design. This

doctrine may seem hard and severe, but has been found necessary to prevent

riotous combinations committing murder with impunity ; for -where such illegal

associates are numerous it would scarcely be practicable to establish the identity

of the individual actually guilty of the homicide. Where, however, a homicide

is committed by one or more ot a body unlawfully associated, from causes having

no connection with the common object, the responsibility for such homicide

attaches exclusively to its actual perpetrators.

" If, as it was laid down in another case, during a scene of unlawful violence

an innocent third person is slain who had no connection with the combatants on

either side, nor any participation in their unlawful doings, such a homicide would

be murder, at common law, in all the parties engaged in the affray. It would

be a homicide, the consequence of an unlawful act, and all participants in such

an act are alike responsible for its consequences. If the law should be called

upon to detect the particular agents by whom such a slaying has been perpe-
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trated, in a general combat of this kind, it would perpetually defeat justice, and

give immunity to guilt. Suppose, for instance, a fight with fire-arms between

two bodies of enraged men should take place in a public street, and from a si-

multaneous fire, innocent persons, their wives or children, in their houses, should

be killed l)y some of the missiles discharged, shall the violators of the public

peace", whose unlawful acts have produced the death of the unoffending, escape,

because from the manner and time of the fire it is impossible to tell from what
quarter the instrument of death is propelled ? Certainly not. The law declares

to such outlaws, you are equally involved in all the consequences of your assault

on the public peace and safety. Is there any hardship in this principle ? Does
uot a just regard to the general safety demand its strict application? If men
are so reckless of the lives of the innocent as to engage in a conflict with fire-

arms in the public highway of a thickly populated city, are they to have the

benefit of impracticable niceties, in order to their indemnity from the conse-

quences of their own conduct ?

"The distinction between principals in the first and second degree, it has been

said, is a distinction without a difference; and, therefore, it need not be made in

indictments."

Now, what is the principle ? Shall I go on here and restate it to your honor ?

Where a number of persons engage in a riotous or dangerous conspiracy to the

public peace and safety, and death ensues by the hand of one, his act in legal

contemplation is the act of all, although the other conspirators were neither ear nor

eye witnesses at the time the crime was committed. If that be true, that is the

limitaticm—and there "js no better authority than this; if that be true, the dis-

tance that separates them is entirely immaterial as a question of law. The
principle here is, that in the case I have supposed, if they neither saw nor heard, nor

ever contemplated the commission of the offence, they are all guilty ; and one

being a mile absent from the scene does not render him irresponsible for the con-

sequences of the act of the conspii-ators. Two miles does not alter the prm-

ciple, and a hundred or a thousand miles will not alter it. Why ? I have only

to answer in the language of this author : Public safety demands that the men
who engage in dangerous riots or conspiracies shall be responsible for the acts of

all the other co-conspirators, although not ear or eye witnesses of the transaction.

Now, if that be sound law, does not it apply to this case ? A conspiracy is

formed here, as my colleague has eloquently said, to strike at the nation's life

by striking down its federal head and representative—a conspiracy from which

the not only probable but almost inevitable consequence is murder, riot, violence,

and bloodshed. In such a conspiracy, this learned author says : "Everyman
proved to be in it, whether an ear or eye witness or not, wherever he may be, is

equally guilty with the man who struck the fatal blow, or fired the fatal shot."

That is the language of this author, and it would be strange if the law were

otherwise. Let me put a hypothetical case to your honor. A number of per-

sons conspire together to enter the house of his honor, the judge, or of the hum-

ble person, the district attorney, who may be unfortunate enough to give offence,

although I try never to do so. We both have friends, and the result of such a

conspiracy, in all human probability, is murder. For would my friends allow

me—would your honor's friends allow j'our honor to be abducted from your

house by violence without- resenting it 1 The probable consequence of such a

conspiracy I say, therefore, is murder ; and whoever is connected with such a

conspiracy, the probable consequence of which is as I have stated, is guilty,

wherever he was, for I maintain that the degree of distance is immaterial,

having settled the principle that it is not necessary for him to be either an ear

or eyewitness. Now, if that be so in regard to a private individual, I hope, for

the honor of the American nation and our criminal jurisprudence, that no other

principle will govern or be enunciated by an American judge when a conspiracy

is formed, ia the language of this author, of a most dangerous kind, to murder
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(imagination revolts at the contemplation of so horrible a crime) the federal head

and repiesentative of the American nation; to strike the nation's heart by mur-

dering the President of this great republic. What is it ? A dangerous conspi-

racy, as this author says, the probable consequence of which is the taking of hu-

man life, and I trust in God, while we have men with hearts w4io love their country,

and hands to defend it, if the law is inadequate to protect the representative of the

American nation, defence may be made by appealing to arms. But the lav/ does

protect the representative of the nation against such a dangerous conspiracy. I

do not want any better authority than AVharton ; but I will give your honor a

little more. My friend, Mr. Merrick, has talked about the old English common
law. I believe we have made some progress in criminal jurisprudence, as we have

in all other things; but I will take him on his own ground, and suppose the law

to be then as now. I refer your honor now to Hale's Ph^as to the Crown, vol. 1,

p. 439. And I may say that we do not intend to mislead your honor ; but we
do intend to satisfy you that the principles we assert are supported by abundant

authority :

"Therefore it remains to be inquired as to who shall be said to be present;

second, who shall be said to be abetting, aiding, and assisting to the felony.

First, as to the first, if divers persons go to make an affray, &c., and are of the

same party, and go into some house, and are in several looms of the same house,

and one be killed in one of the rooms, those that ai'e of that party, and that

came for that purpose, though in other rooms of the same house, shall be said to

be present."

There is an enunciation of the principle, and, I trust, a sufficient answer to

my friend. But I will go a little further

:

"The Lord Dacre and divers others came to steal deer in a park," (a very

inconsiderable offence in comparison with the one we are now considering,) "of

one Pelthan Rayden. One of the company killed a keeper in the park, the

Lord Dacre and the rest of the company being in other parts of the park. It

was ruled that it was murder in them all, and they died for it."

Why, they may be miles away; and if one mile, where is the limitation'? A
hundred or a thousand miles makes no difference. The case rests upon this

principle to which 1 have invited the attention of your honor—that where meu
enter into a dangerous conspiracy and continue to co-operate until a crime is

committed, the public safety requires that every man should be held respon-

sible for the act committed by his co-conspirators, irrespective of their original

jnirpose, or of the distance which may separate them at the time the felony was
committed. If that be the principle of the old English law in regard to the

case there stated, a fortiori does it apply to the case at bar. Shall I fortify

this principle by reference to further elementary authorities % I have others at

hand. But as my strength may probably be exhausted before I will be able to

conclude, I will come down to the Supreme Court of the United States, whose
decisions are authoritative upon this court, and are the law of the land. First,

if your honor please,. I refer to 2d Peters's Reports of the Supreme Court of the

United States, page 363. I will not read the syllabus; your honor will consult

that at your leisure. I will only state the principle. The court says

:

"The objection to the evidence of Davis is so fully answered and repelled by
this court in the case of the United States vs. Gooding, 12 Wheaton, 468, that it

seems necessary only to refer to that decision. That was a criminal prosecu-

tion against the owner of a vessel under the slave-trade act of Congress, and au

objection was taken by his counsel to evidence of the acts and declarations of

the master of the vessel, who was proved to have been appointed to that office

by the defendant, with an authority to make the fitments for the vessel.

" The principle asserted in the decision of that point and applied to the case

Avas, that whatever an agent does or says, in refei-ence to the business in which

he is at the time employed, and within the scope of his authority, is done or
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said by the principal, and may be proved as well in a criminal -rs a civil case,

in like manner as if the evidence applied personally to the principal."

Your honor sees the distinction. The principle is this: If I employ an agent

for legal purposes, and while in the prosecution of my business he commits a

crime, I am irresponsible. It is his act, not mine, for the law does not presume,

though he is in my employment, that I authorized him to commit a crime. But

if I employ an agent in an unlawful enterprise and he violates the law, his act

is a retrospective act, a retrospective operation to the time when he was em-

ployed by me. I am responsible for the consequences of which I am the original

cause, having employed him for an unlawful purpose. If in the prosecution of

this unlawful enterprise he commits murder or any other crime, his act is mine.

That is the principle qui facit fcr allum facit per se. Mark, if your honor

please, the principal employs him for an unlawful purpose. Now apply it to

this case. Every conspirator is the agent of his co-conspirator. Some one con-

ceives this atrocious crime from which we turn Avith horror. Booth, more gal-

lant than others, if I may apply such a term to an assassin and a murderer, un-

dertakes to fire the fatal shot. The prisoner, in response to an ordei from him,

comes from the city of Montreal to Washington, co-operating in this conspiracy

mitil the murder is committed. Each one was the agent of all, the original pur-

pose being unlawful. The Supreme Court of the United States declares that in

the perpetration of the crime, the act of the agent is the act of the principal, and

the act of every conspirator, then, is the act of every other. But that is not all.

Permit me now to refer to Wheaton, which is directly to the point, and after I

have given your honor the decision of the Supreme Court of the United States

upon a principle so clear, I think my task has been discharged. I refer your

honor now to 12 Wheaton's Supreme Court of the United States, page 468, and

again omitting the syllabus of the case, I read from the decision. It is the case

of the United Stat<*s against Gooding—a criminal case, in which he was charged

with violating the slave act. The principle was fairly enunciated by the highest

legal tribunal in the land, that the principal having employed his agent for an

unlawful purpose, every act which he committed, even in a f(jreiga common-

wealth, was the act of the principal, although safely ensconced in the bosom of

his family in the city, perhaps, of New York, and safe from danger, though trad-

ing in the blood, hopes, and happiness of human beings.

"It is to be observed that, as preliminary to this testimony, evidence had been

offered to prove that Cooding was owner of the vessel ; that he lived at Balti-

more, where she was fitted out, and that he appointed Hill master, and gave

him authority to make the fitments for the voyage, and paid the bills therefor
;

that certain equipments were put on board peculiarly adapted for the slave trade,

and that Gooding had made decl u-ations that the vessel had been engaged iu

the slave trade, and had made him a good voyage. The foundation of the

authority of the master, the nature of the fitments, and the object and accom-

plishment of the voyage being thus laid, the testimony of Captain Coit was

offered as confirmatory of the proof, and properly admissible against the defendant.

It was objected to, and now stands upon the objection before us. The argu-

ment is that the testimony is not admissible, because iu criminal cases the de-

clarations of the master of the vessel are not evidence to charge the owner with

offence, and that the doctrine of the binding effect of such declarations by known
agents is, and ought to be, confined to civil cases. AVe cannot yield to the force

of the argument. In general the rules of evidence in criminal and civil cases

are the same."
Well did my eminent colleague, who of course is more familiar with the law

than I am, state that proposition upon which we rely, and which is the great

central legal truth involved in this discussion, that whatever an agent does

within the scope of his authority binds his principal, and is deemed his act.

I read a2;ain from the same decision : "Whatever the agent does within the
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scope of his authority, binds liis principal and is deemed his act." It must,

indeed, be shown that the agent has the antliority, and that the act is within its

scope ; but these being conceded or proved, either by the course of business 9r

by express authorization, the same conclusion arises, in point of law, in both

cases. Nor is there any authority for confining the rule to civil cases. On the

contrary, it is the known and familiar principle of criminal jurisprudence, that

he who commands or procures a crime to be done, if it is done, is guilty of the

crime, and the act is his act. This is so true that even the agent may be inno-

cent when the procurer or principal may be convicted of guilt, as in the case of

infants or idiots employed to administer poison. The proof of the command or

procurement may be direct or indirect, positive or circumstantial ; but this is

matter for the consideration of the jury, and not of legal competency. So, in

cases of conspiracy and riot, when once the conspiracy or combination is estab-

lished, the act of one conspirator in the prosecution of the enterprise is considered

the act of all, and is evidence against all. Each is deemed to consent to, or

command, what is done by any other in furtherance of the common object.

Upon the facts of the present case, the master was just as much a guilty priu-'

c'lpal as the owner, and just as much within the purview of the act, by the ille-

gal fitment.

The evidence here offered was not the mere declarations of the master upon
other occasions totally disconnected with the objects of the voyage. These
declarations were connected with acts in furtherance of the objects of the voy-

age, and within the general scope of his authority as conductor of the enterprise.

He had an implied authority to hire a crew, and do other things necessary for

the voyage. The testimony went to establish that he endeavored to engage

Captain Coit to go as mate for the voyage then in progress, and his declarations

were all made with reference to that object, and as persuasives to the undertaking.

They were, therefore, in the strictest sense, a part of the ?-es gestae, the necessary

explanations attending the attempt to hire.

Your honor will observe that the principle to which I have already invited

your attention implies that the agent was employed for an unlawful purpose.

If he is employed for a legal purpose, then the principle does not apply. But

if, in the prosecution of this unlawful purpose, the agent a thousand miles away
does anything towards the consummation of the act, it is, in legal contemplation,

the act of the principal.

Now, having given your honor elementary authority, and decisions of the

Supreme Court of the United States, I beg further to show that this principle

has been distinctly enunciated by that most eminent jurist, for whom I have

heard your honor express the highest respect for, and whom, of course, I cannot

do otherwise, having been taught to admire aud revere him from my early in-

fancy. I allude to the decisions of that eminent jurist, aud good christian man,

Chief Justice Marshall.

Mr. Merr[CK. In the Burr case 1

The District Attorney. In the Burr case.

Mr. Merrick. I will take that law.

The District Attorney. You shall have it. I know that you did allude'

to it, but Ave interpret that eminent jurist differently.

I submit, if your honor please, that the same principle is maintained by the

Supreme Court of the United States in the case of Bolman and Swartwout, re-

ported in 4 Crauch, by Chief Justice Marshall, and referred to iu the same case

of the Burr trial; and I submit that you cannot avoid the conclusion I have

announced, when you come to closely examine the opinion of that jurist. I

read now from the report of the trial of Aaron Burr, by a member of this bar,

Mr. J. J. Coombs, page 357 : "It may be safely asserted that no decision in

this country, having the weight of judicial authority, has gone a single step be-

yond the proposition laid down in the opinion of the Supreme Court, per Marshall,

$
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I
0. J., in the case of Bollman and Swartwout. And that proposition, as inter-

I preted by the same eminent jurist in Burr's case, is in substance this : That

I
when war is actually levied by an 'assemblage of men' in a 'posture of ^var,'

' for a treasonable object, any one who, being leagued in the general conspiracy,

\
performs any overt act, constituting a ' part' in such fact of levying war, how-

: ever remote from the scene of action, or however minute that part, is guilty as

j a principal traitor." The principle is, that wiien war is actually levied by an
assemblage of men in a posture of war, for a treasonable object, any one who,
being leagued in the general conspiracy, performs any overt act constituting a

part in such act of levying war, however remote from the scene of action, or

however minute that part, is guilty as a principal traitor. Now observe, if your
honor please, the principle here enunciated is, that where a party is conspiring

'

to commit the crime of treason, the accused is guilty if two facts are proven :

first, that he was leagued in the conspiracy; and, second, that he performed

some overt act in pursuance of the common design. In that case, the act of

each conspirator, in pi;rsuance of the common design, is the act of all, no matter

what distance may have separated them. Now, I contend that this principle

equally applies, whether the conspiracy be to commit the crime of treason, or

the crime of murder. I boldly assert that proposition, and I think that I can
demonstrate it to the satisfiiction of the court. I am aware of the answer that

may be made to this proposition ; it was anticipated by my eloquent, learned
' friend in his discussion to the court yesterday afternoon. 1 am aware that it

may be said that in the crime of treason there are no accessories before the fact,

but that all are present. Here is my answer : I grant that by the common law
there was reason in this distinction ; but I maintain that in this country the reason

of this distinction no longer exists, and the reason ceasing, the law ceases. By
tlie common law the crime of treason consisted in compassing or imagining the

king's death, as very clearly elucidated by the learned counsel yesterday. I

would refer your honor (but will not take time to read) to 4 Blackstone, 54, side

page 77. By the Constitution of the United States, the crime of treason con-

sists in levying war against the United States, and adhering to its enemies,

giving them aid and comfort. The difference, if your honor please, is this

—

and doubtless your honor anticipates it—at English law, to will the king's death

was treason. Not so in this country. By the Constitution of the United States

there must be something more in addition to the act of the will
;
there must be

some overt act to constitute the crime of treason. Now, if the overt act is treason,

the crime must be committed within the jurisdiction of the court, and under all

the circumstances necessary to render any other felonious act an indictable offence

by the judicial tribunal before which it is considered. If the over!; act is essen-

tial to the crime of treason, the presence, either actually or constructively, of the

person who commits the overt act, is equally essential. In other words, if actual

or constructive presence is actually necessary to render a party a principal in the

second degree to the crime of murder, the same actual or constructive presence

is necessary to render the party guilty of the crime of treason, because in either

case, by the law of this land, it is equally necessary that there should be an overt

act, and that it shall have been committed within the jurisdiction of the court.

Judge JMarshall expressly declares in the Burr trial, that a party to a treasona-

ble conspiracy, who performs any part in the general plan, however minute or

however remote from the scene of action, is constructively present. While in

conversation with a gentleman learned in the law, he suggested this point to me,
since which I have considered and elaborated it, and it seems to me the argument
is complete. Again, if your honor please, I may be permitted here to re-

spond to the very eloquent burst of my learned friend yesterday afternoon, and
I do not say it in the way of flattery or any spirit of sarcasm, when I say it waa
very forcibly and very handsomely presented to the court. He demands to know
if this man w^as indicted for treason. My eminent colleague replies that he ia
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indicted for murder, witli a hue of treason. Sir, it is an indictment for murder,

and I meet the issue prompt. But treason is an element in this case properly to

be considered by the court in interpreting the law, and by the jury in estimating

the degree of crime committed ; in asserting whether there is that express mahce
which is a distinguishing feature of murder as the highest degree of crime or

manslaughter. I maintain, if your honor please, that there was a treasonable

conspiracy, and, if your honor will mark my argument, you will see that I am
dealing fairly, and not with any feeling of prejudice. I contend there was a

treasonable conspiracy of which the prisoner was a member. That he conspired

with others to commit the crime of treason ; to give aid and comfort to the enemy
in time of war treacherously, while enjoying the favor and protection of this gov-

evernment—giving aid and comfort to the enemies of the country, conspiring

not only the death of our beloved and honored President, but of the commander-
in-chief (^f the army. Engaged in a treasonable conspii'acy, and while endeavor-
ing to commit treason, he misses his original aim and commits the crime of murder.

Having committed the lesser crime, and being indicted for the lesser crime, I can
give evidence of the higher crime— first, to aid your honor in the interpreta- '

tion of the law applicable to tlie case; and, secondly, that it may aid the jury in .

determining the guilt of the offence committed by the prisoner at the bar. If,
\

then, he was engaged in a treasonable conspiracy—and there can be no doubt !

of it—if he was indicted fdr treason he would be convicted for treason. For I
''

boldly affirm as an American lawyer, proud of our country and our institutions, '

that when war is levied against the federal government, either by foreign enemies ii

or domestic foes, the man who strikes at the commander of the American army i:

is a traitor, and deserves a traitor's doom. He was a traitor engaged in a trea- |i

souable conspiracy. If so, it is conclusive upon this question, because Judge I

Marshall has decided that where there was a treasonable conspiracy, the con- i

spirator, however remote from the scene of action, is guilty of the offence,
\

and is constructively present within the jurisdiction of this court. And being
|

constructively present within the jurisdiction of this court, and being indicted t

for murder, although you add to that the crime of misdemeanor, or any other i

crime, this court, or any other tribunal in the laud, will regard him as construct- I

ively present, will deal with him as prifeent, and will punish him according to I

the degree of the ci'ime charged in the indictment, and proved against him.

Mr. Merrick. Will it interrupt the course of your argument if you permit

me to ask you a question just here?
The District Attorney. I prefer not.

Under such circumstances, the court would tell the jury, as a matter of law,

that, if you believe this was a conspiracy to murder the President of the United i

States, and he was connected with it, he is constructively present. The ques-

tions of fact submitted to you are not whether he was actually here, but, first,

whether he was a member of this conspiracy; and, secondly, whether the object ,

of this conspiracy was to murder or to do any act of personal violence to the
j

President of the United States, then commander-in-chief of the American army. I

I will dismiss the first proposition of law, if your honor please, upon the argu- '

ment and authorities which I have submitted. I come now to my second

proposition, which is as follows: If the jury believe that the object of said con-

spiracy was to abduct the said Lincoln, then President of the United States,

with a general resolution on the part of the conspirators to resist all who might

oppose them in the execution of the common design, and that while engaged in

said unlawful conspiracy, one of the conspirators, without the knowledge and

contrary to the wishes of the other conspirators, and the original plan and pur-

pose of said conspiracy, killed the President as aforesaid, the jury should find

the prisoner guilty as indicted. In addition to the authorities to which I have

already referred your honor upon this point, I would refer to 1 Russell, p. 28.

In fact, I hardly think it necessary to refer to any authority, because it is an
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elementary principle, and one wliicli is clearly stated iu the reference I have
already given in Wharton. The principle is this : If an individual violates the

;
law of the land in a manner indicating a reckless disregard of his obligations to

' society, and takes life, he is guilty of murder, though it was not his present
' purpose. Upon the principle that a man shall not be permitted to apportion his

' own wrong, it is sound, not only in law, but In philosophy and religion. He is

I

responsible for the probable consequences of his own unlawful act. By way of

illustration, if a man engages in the violation of the law, intending to do an
injury to any person, it is a misdemeanor—it is malum in se ; and if he unde-

;
gignedly take human life, he is guilty of murder. I have discussed that propo-

sition heretofore with your honor, and you are probably*familiar with it. If he
engages in the violation of the law iu a reckless manner, showing a disregard of

' the conditions of society, and undesignedly takes human life, he is guilty of

murder; or, if he engages in an unlawful enterprise and commits malum in se,

and undesignedly takes human life, he is guilty of murder. And what is true

with regard to an individual is equally true with regard to an association of

individuals animated by a common spirit, or moving towards the same end. It

1 is carrying out that fnndamental principle of law and of sound ethics, that a

;
man shall not be permitted to apportion his own wrong. He shall not violate

I the law, and if it results more disastrously than he contemplated, say, " I am
; irresponsible for the consequences of my wrongful act, because I did not intend

i it should extend as far as it did." Therefore, if a number of persons conspire

together to engage in an unlawful act, and, while thus engaged, one takes life,

his act is equally the act of every one co-operating in the conspiracy at the

; time the act or crime was committed, though not originally intended. This
, might be illustrated in a variety of ways. I refer to AYharton again. Suppose
there is a dangerous riot; that a number of persons assemble together for the

purpose of violating the law in some comparatively unimportant matter—for the

;
purpose of resisting, for instance, what they conceive to be an oppressive law,

or for the purpise of doing an injury or personal violence to some individual,

and while thus engaged iu this riotous act, the probable consequence of which
would be violence or bloodshed, one of them commits murder, or takes human
lite, contrary to their original purpose; that act is the act of all, and it is

. murder or manslaughter, according to the circumstances of aggravation or exteu-

I

nation in the commission of the act.

To illustrate further, suppose a number of persons should conspire to go to

I
the house of one of the gentlemen before me, and by violence carry hira away,

I I care not where ; it is a dangerous riot—it is a dangerous conspiracy. The natu-

(

ral and probable consequence is a disturbance of ihe public peace, for no man,
' even a peaceable and quiet man like myself, would allow, without resistance, a

body of men to come to his house and take him away from his wife and chil-

dren. I would resist it to the death, and would be justified by the laws of God
and man in so doing; and if my life should be taken, where is the honest jury

that would not avenge this injury upon one, even of the humblest citizens, by
wreaking the vengeance of the law upon the head of every man engaged in

such an unlawful enterprise ; a fortiori, where a number of men engage in an

i enterprise in the midst of war, when brother is armed against brother, when men
\ are on their knees praying to Almighty God for peace, at such a time, when
• men combine to go to the house of the President of the United States and by
force abduct him and carry him to his enemies, (though many of them iu the

' south learned to love and honor him, and indignantly resent this insult,) by
1 violence, to do him this injury and offer him this insult, the natural consequence
of which is bloodshed, if human life is taken every man involved in that dan-

i gerous conspiracy, upon the principle which I have asserted, though it was no
part of the original plan, is guilty of murder. For, although I am not addicted

:
to boasting, and am neither a quarrelsome nor a fighting man, yet while I had



I

1092 TEIAL OF JOHN H. SURRATT.

a heart to beat, while I had au arm to strike, if a dozen men armed attempted!

by violence to take Abraham Lincohi from his position in the United States to!

the enemies of his country in the south, I would fight them to the death, and
the inevitable consequences would be murder, bloodshed, and death. I know
of no better ilhistration of this principle than is to be found in the Bible, which
is the foundation of all law—shall a man be permitted to " scatter arrows, fire-;'

brands, and death," and then say, " I am in sport;" shall he offer insult, indig-;

nity, and violence to the honored head and representative of the American na-

tion, and when his life is taken, be permitted to say. Oh, 1 didn't intend that.

The law fixes the intent, and stamps upon his brow the mark of Cain. "Oh,;
I am not guilty of murder ; ray object was comparatively an innocent one ; 1

1

only intended to insult, assault, kidnap, abduct, and imprison the President of

'

the United States and turn him over kindly and gently to the tender mercies of

traitors and rebels in arms, who were waging a fierce and cruel war against the

nation's life, whose hearts were filled with malice and whose hands were reek-

ing with innocent blood. I only intended to insult the American nation. I

struck at the nation's heart, but missed my aim and only killed a man. I aimed
at the highest crime known to the laws of God and man, treason, but only killed

a poor old man as he sat by the side of his wife, (as my friend Mr. Bradley ;

said, and I regret that he said it;) it is no worse to kill him than the com-

1

monest individual, in the sight of God." Surely my friend did not intend to
'

re-echo the infamous sentiment of Anna Surratt that it was no worse to kill

'

Abraham Lincoln than any negro in the Union army, I shall not eulogize him.

It is enough to say that he was the constitutionally elected President of the
;

greatest nation upon the face of the habitable globe, and a blow aimed at him I

was a blow aimed at me, at you, and at every man who has a heart to love his '

country. Kindly but respectfully I dissent from the sentiment of my friend

—

indignantly do I repudiate the imputation upon the man whose memory should
:

be dear and whose character should be sacred to every American citizen. "Oh,
|

no ; I aimed at the highest crime, but I committed a common, lower crime. I
'

am a lion, a hero, an impersonation of the lost cause, au embodiment of southern i

honor and southern chivalry." Why, sir, the rebel dead who fought, as I hon-
|

estly believe, under a delusion, believing that they were doing God service, (for I

I knew some of them ; they were my friends and associates in early life, and
tears of blood could I weep over their graves,) if such a wretch should be held I

up as a representative of their cause, and they made to justify murder and as- ;

sassination, their bodies would turn in their untimely and bloody graves. I

repeat, give me honest confederate soldiers, with arms in their hands, and they
i

would indignantly scorn and spurn the idea that this wretch was the represent- 'i

ative of the cause for which they had sacrificed their dearest hopes and their

best and most beloved friends.

" Oh, no, sir, I only intended." That is the argument, if there is any argu-

ment in response to this proposition. " I only intended to strike terror into the -

armies of the Union by depriving them of their beloved, their trusted, and
\

honored commander-in-chief. I only intended to disorganize society and to t

destroy forever the last hope of freedom that cheered and animated the civil- (

ized world, and while engaged in these compai-atively innocent plans and pur- I

poses, I, unfortunately, for the act of my associate was my act, killed the Pre- I

sident. It was a slight mistake, and that is my apology. But it makes very I

little difference, for it was nobody but Abraham Lincoln, and my sister says it

was no more to kill him than any negro in the Union army. I do not regret

it ; I am rather proud of it. I intend to serve Andrew Johnson as Abraham '

Lincoln was served—I boast of it to French Canadians and Englishmen, who '

are the avowed enemies of my country." As St. Paul says, he is one of those

sinners who glory in their shame. Would not this, if your honor please, be a

libel, a mocking libel, upon the administration of criminal justice in this country 1
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I can anticipate the answer that may be given. Perhaps it may be said that

this argument would apply to all who were engaged in the rebellion. Not at

all. First, he was no belligerent, with the rights of a belligerent; and second,

he was engaged in a conspiracy whose purpose was not merely against the

government, but personal violence against an individual. There is a difference

bet\veen treason and traitors. Some of the best men that ever lived may be
called traitors. Honest men have committed great sins. I can readily imagine

a young man living at the south, educated by preachers and politicians—and
I regret to say that while I have the highest veneration for the ministry, some
of the most bloodthirsty men were preachers—I can undeistand how a
young man, living in the south, would be persuaded by them and by eminent
statesmen to whom he had looked np from his infancy, and whom his father

had taught him to revere as the apostles of his country, that it was his duty to

go and sacrifice his life in a wicked cause. But how a man with one sentiment

of honor, liviug here, his mother, his sister, and himself, and all held dear, under
the protecting a^gis of the government, having vowed allegiance to it, slionld

yet become the hireling of its enemies, and consent to murder its federal head
and representative for money, is beyond my conception. This jury understand

the difference between "treason" and "traitor"—they have discussed it, as they
have the right to discuss politics and to denounce the conduct of politicians on
both sides, as much as they choose. Every honorable man knows by intuition

how honorable it is for a man to desert his friend while professing friend-

ship. If my friend offend me, like a man of true honor, I go to him and say
to him, face to face, "you have done me Avrong," but when I go pretending to

be his friend and secretly become his enemy, every honest man, and certainly

every honest woman, (for a woman would understand me by intuition,) wonld
scout me as a felon. The man, who in his heart believes this government had
done him as I had said a wrong, might nulawfully avow himself a rebel and be-

lieve himself doing God service, but for him to profess allegiance to this gov-

ernment, live under it, and then treacherously endeavor to ruin it and to murder
its representative, is a crime—in my judgment, an unspeakable atrocity, which
can be measured only by the all-searching eye of Him before whom we must
all appear to render an account of the deeds done here in the body.

If your honor please, I now dismiss the second prayer. The third is, if thejury

believe from the evidence that at the time President Lincoln was killed as afore-

said, the prisoner was either actually or constructively present, encouraging,

aiding, abetting, and maintaining the principal murderer, they should find him
guilty as indicted, although he was neither an ear nor an eye witness to the

transaction. (Leaving it open for the court to explain constructive presence, we
contend that he was constructively present ; no matter how far otf, he was at the

place and performing the part assigned him, where and in the manner the con-

spirators supposed he would be most effective.)

The object of this prayer, if your honor please, is simply to invoke from the

court an interpretation of constructive presence in a more restricted sense than

that in which we have just considered it. Surely if he was a member of this

conspiracy, and was in the city of Washington at the time the murder was
committed, he was constructively present. I have already asked your honor

to decide that he M^as constructively present if he was a member of the con-

spiracy performing his part, however far he may have been from the scene of

the murder ; a fortiori, no one will doubt that if he was in the city of Wash-
ington he was not only constructively, but actually present. I state ttiat pro-

position to your honor and will not argue it.

I now come to the fourth proposition of law, which is, if the jury believe

from the evidence that President Lincoln was killed as aforesaid, in pursuance

of said conspiracy, of which the prisoner was a member, he being actually or

constructively present at the time, it is a legal presumption that such presence
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was with a view to render aid, and it lies on the prisoner to rebut said presump-

tion by showing that he was there for a purpose unconnected with the con-

spiracy.

Your honor will observe that the point in that prayer is in reference to the

burden of proof. We have proved the actual presence of the prisoner in the

city of Washington on the 14th of April. If I prove that the conspirator is

present at the time that the felony which is the object of the conspiracy is

committed, my task is done. It is unnecessary for me to show that he com-
mitted a single act. The law presumes that he is there for the purpose of co-

operating with his fellow-conspirators, and further presumes that he performs

his part. And it shifts the burden of proof upon the prisoner to explain his

presence. Your honor understands it. I may remark that I argued that propo-

sition before Judge Wylie, and he liad no hesitation in deciding it as I requested.

And it is settled beyond all controversy in the case reported in 9 Pickering,

426, of The Commonwealth vs. Knapp, a case with which your honor is

familiar, and which has already been referred to I refer now, for the sake of

convenience, to a note in Roscoe's Criminal Evidence, 213, where the principle

is distinctly enunciated. The note contains a quotation from 9 Pickering, and
states the principle so clearly and so fully that I deem it unnecessary to pro-

duce the reported case, with which, I doubt not, your honor and the learned

counsel are entirely familiar. The note is this :

"(1.) The abettor must be in a situation actually to render aid, not merely
where the perpetrator supposed he might.

" Proof of a prior conspiracy is not legal presumption of having aided, but

only evidence.

"But if a conspiracy be proved, and a presence in a situation to render aid,

it is a legal presu7nj)tion that such presence was with a view to render aid, and
it lies on the party to rebut it by showing that he was there for a purpose

unconnected with the conspiracy."—(Commonwealth, 5 Knapp; 9 Pick., 496.)

Assuming, then, if your honor please, that the prisoner at the bar was a

principal in this conspiracy, of which I submit there can be no doubt ; assum-

ing that he was in the city of Washington, of which I shall assume there can

be no doubt, it being proved, as I shall show hereafter to the jury, by thirteen

witnesses ; and if the court grants the construction w^hich I ask as my fifth

proposition of law, that the burden of proof to establish an alibi is by the pre-

ponderance of evidence—and they having introduced only three witnesses to our

thirteen, I assume, beyond the probabilities of successful contradiction, that he
was in the city of Washington on the 14th of April, 1865; assuming these

facts, then, to be proven, I repeat, my task is done. The testimony of Sergeant

Dye, which I may have occasion hereafter to explain, would be entirely un-

necessary, for it is unnecessary for me to show that he raised his hand or opened
his mouth. It is a legal presumption which is concluded in the absence of

satisfactory evidence, showing that he was here for a purpose imconnected with

the conspiracy ; that he was here for the purpose of performing his part towards

the execution of a common design. And why ? The reason is obvious
;
your

honor will anticipate it. It may be illustrated in this way : If a man starts a

dangerous machine for a wicked and wanton purpose, he is responsible for all

the injury done during its progress. He is presumed to do it for a wicked pur-

pose. He is responsible, and the court holds him to that responsibility until he
proves by affirmative testimony to the satisfaction of an honest jury that he

has done all in his power to check its onward dangerous progress. The appli-

cation of the illustration to this case is obvious.

Mr. Merrick remarked that, as the learned district attorney seemed to be

fatigued, he would, with his permission, ask the court now to take a recess until

Monday morning, and then allow the argument to be finished.

The District Attorney. Thanking the gentleman for his courtesy, I wall
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first complete my argument upon questions of law, and then gladly yield for

that purpose.

I now apply the illustration to this particular case. If a man engages in a

conspiracy such as I have endeavored feebly to describe, and such as I think I

can show by an analysis of the evidence presented in this case, if he is present

in the city of Washington at the time the alleged murder was committed in

pursuance of that conspiracy, the law presumes that he is here performing hia

part towards the common design, and shifts the burden of proof on him to sliow

that he was here for a purpose entirely disconnected with the conspiracy. How
is that to be shown ? By affirmative, satisfactory, complete evidence that, ex-

periencing genuine repentance and conversion, he has retired from the conspiracy

and discharged himself from all obligations for their acts. And in this case we
expect to show that there was no such evidence. That admirable compendium
of authority which comprises my religious creed says that repentance is turn-

ing from sin "with full purpose of and endeavor after new obedience," mani-

fested by confession and faith. There is no such evidence that this man turned

from the conspiracy. There is no genuine repentance without confession ; they

are twin sisters, going hand in hand ; together joined in the believer's heart,

they accompany him through his whole life until they are lost in the full blaze

of eternal reality. He never repented—he never confessed, except when across

the ocean and safe from danger, as he fondly supposed, and then he gloried

—

that is no confession—he gloried in his achievements in crime. He boasted

that he had been instnimental in the murder of the President of the United
States, and had brought anguish to the heart of every loyal American citizen.

I have now, if your honor please, completed what I desired to say in regard

to these propositions of law, and with your honor's permission I will suspend

my remarks, and on Monday proceed to argue the questions of ffict \vhich I

,
have enumerated, and which in my judgment are essential propositions for the

consideration of this jury.

, The court thereupon took a recess until Monday at 10 o'clock a. m.

I
' Monday, July 29, 1867.

The court was opened at 10 o'clock.

The District Attorxev, resuming his argument commenced on Saturday,

: said:

. May it please the Court and you gentlemen of the jury: I regret exceed-

ingly that it was not your privilege, gentlemen, to spend a peaceful and a

, quiet Sabbath in the bosom of your families ; but I feel assured that there is

no one of those whom I now have the honor of addressing who entertains any
feehng of resentment towards tbe counsel for the government for insisting upon
the argument of the various questions of law and fact involved in this investi-

gation. Indeed it appears to me, upon reflection, that it would have been not

: only a base desertion of duty, but would have been cruel and unjust to you,

if we had devolved upon this jury the exclusive responsibility of deciding ques-

tions of such magnitude as are involved in this case, without the assistance of

court or counsel. In no spirit of presumption do I undertake to give you the

J
little assistance in my power, but acting, like yourselves, under the solemn sanc-

! tion of an oath, and feeling the obligation resting upon me thereby, I could not

(ynscientiously consent to leave the entire duty to be discharged by you with-

out giving you the benefit of all the aid in my power. It seems to me that the

moral sense of the community would have been shocked—and from what I

know of you personally, I am satisfied that you yourselves would have been

disappointed—if we had submitted this case without invoking the instruction of

the court upon the questions of law, or aiding you in the examination and in-

terpretation of the testimony which has been introduced within your hearing,

both on the part of the prosecution and the prisoner.
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Having completed my argument upon the propositions of law as I under-

stand tliem, and submitted sucli to his honor for his decision, I now proceed to

discuss the questions of fact which in my judgment are submitted to you for

your decision. First, does it appear from the evidence that the assault

charged in the indictment was made in the manner and about the time there

stated, and within the jurisdiction of this honorable court ] In regard to this

question, gentlemen of the jury, I have very little to say. I have already en-

deavored feebly to portiay that scene at Ford's theatre on the night of the

14 th of April, 1865, and which I fancy is indelibly impressed upon your minds

and memories. The principal assassin, John Wilkes Booth, on entering Ford'a

theatre on the fatal night of the 14th of April, 1865, unsuspected by anyone,
(for it was a night of universal rejoicing and of national jubilee,) makes his way
without opposition through the crowd, places his hand upon the bolt, and with-

out diiSculty opens the door of the box where sat the President of the United

States with some friends ; which door, if you believe the testimony of the

honorable Judge Olin and the other witnesses, had been prepared for his easy

access, and for the more certain execution of his fell and cruel purpose. He
enters the box, levels the instrument of death and pours its murderous contents

into the head of the representative of the American republic. Without a mur-

mur or a groan your dying President in a few brief hours passes from time to

eternity. Without a word of warning, or without opportunity to breathe a

prayer for the salvation of his soul—for the very best of us, even those whose

hearts are altars, from which the incense of praise, adoration, and supplication

continually arise to Heaven, feel that they cannot appear before the Infinitely

Holy One without the robe of that imputed righteousness of Him who died

that they might live—he bows his head and dies as he had lived, without a

word expressive of hatred, malice, or revenge towards his bitterest enemies.

The sad tidings are borne upon the telegraphic wires to the remotest portion of

the civilized world. Strong men are bowed down with grief, and the mother

instiijctively presses to her bosom her darling infant child, impresses a mother's

kiss upon its brow, and implores the protection of Heaven. When did such

a thing ever occur before 1

Why should I harrow up your feelings in portraying a scene which, as

American citizens and Christians, you can never forget? It has been graphi-

cally described by Colonel Joseph B. Stewart, of our own city. If he had

been successful in his effort to seize the murderer, and had once got him withia

his herculean grasp, he never would have stained the soil of my native State

with his accursed blood. Making his escape, he insults the memory of the

dead and the living by exclaiming " Sic sc?)iper fi/rannis/^' a motto conceived by
the noblest men who ever lived, and one which nerved their arms and cheered

their hearts in the holiest cause that ever warmed the heart or nerved the

arm of the patriot soldier. This terrible scene has been described to you,

gentlemen of the jury, by Major Rathbone, and by many other witnesses, whose

testimony is familiar to you, and which it will be unnecessary for me to recapit-

ulate. Nor do I think it necessary that I should detain you in the discussion

of the second question submitted to you for your decision. I have only to refer

you to the testimony of Dr. Barnes, Surgeon General of the United States, who

testifies that the wound inflicted under the circumstances which I have detailed

resulted in the death of the deceased, as charged in this indictment You have

seen the instrument of death, the flattened bullet, and the fragments of scull—all

that remains of him whom, I say boldly, you learned to love. Why should I

detain this jury with the discussion of self-evident propositions] If I had the

eloquence of l)aniel Webster, or William C Preston, I could not portray more

forcibly and eloquently than the witnesses have the horrid circumstances attend-

ing this cruel and bloody tragedy.

I now come to the third proposition. I know you will listen to me, gentle-
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men of the juiy. My voice is feeble, my health is poor, and I will therefore

have to speak slowly and deliberately, but I know whom I have the honor

to address. I know you personally. So does my friend, Mr. Bradley. We
I

both trust you. You will hear me for my cause, and be silent that you may
! hear and understand. I come, then, to the third proposition. Does it appear
. from the evidence that the assault and death were the result of a conspiracy of

which the prisoner at the bar was a member? That is the great question. If

I show you, gentlemen of the jury, that this assault and murder was the result

of a conspiracy—it matters not whether to murder or to do any other personal

violence—and the prisoner at the bar was a membei" of that conspiracy, my
task is done ; he is guilty of murder. Almighty God forbid that the day shall

ever come when an American or an English judge, to whom we look for our
precedents and our rules of practice, should decide that it was not a case of mur-
der. Let me ask, then, "What is conspiracy?" I hold in my hand a work of
iinquestioued authority, and with the permission of the court I will read an ex-

tract from it on this subject. I read from section 389, III Greenleaf

:

! "A conspiracy may be described iu general terms as a combination of two or

imore persons, by some concerted action, to accomplish some criminal or unlaw-
ful purpose, or to accomplish some purpose, not in itself criminal or unlawful,

,by criminal or unlawful means. It is not essential that the act intended to be
done should be punishable by indictment, for, if it be designed to destroy- the
/man's reputation by verbal slander, or to seduce a female to elope," &c.

' You will observe then, gentlemen of the jury, that a conspiracy is a concert

or combination of action between two or more persons to commit an unlawful
act, or to commit a lawful act by unlawful means. If, then, you believe from
jthe whole evidence that the prisoner at the bar conspired Avith others—mark you,
.not that he was a member of the conspiracy when it originated, but if, at any
time during the existence of the conspiracy, he combined or co-operated with
others to commit an unlawful act, and the unlawful act is committed, he is re-

sponsible for the consequence. If, then, you believe from the whole evidence
tljat the prisoner at the bar, in connection with others, couspii'ed or combined,
either to murder, or to abduct, or to do other violence to my friend, Mr. Barr,
or Mr. Bohrer, (jurors,) or to the President of the United States, Abraham
Lincoln, and while co-operating in that conspiracy, peiforming his part in aid

of the common purpose, human life is taken, he is guilty of murder. And
rvhere would be our safety, where would be the safety of your wives and chil-

idren, if the law were otherwise ? Now apply that principle to the facts of this

case. The first scene of this bloody tragedy is laid on Pennsylvania avenue,
m the mouth of April, 1864. Can it be so ? Strange as it may seem, yet in

ithis Christian age and iu this Christian community, where, however we may dif-

iter, we profess to worship the Prince of Peace as the only true, living God—here
iiu the metropolis of the nation, on Pennsylvania avenue, in April, 1864, three
nnen are heard in private, mysterious conversation. They are discussing a plan
ifor the murder of Abraham Lincoln, President of the United States. One sug-
i^ests as the instrument of death a telescopic rifle. "Oh, no," says another, " we
mght kill his wife and child." His heart was touched with pity. 0, ye gentle
;avage ! In this remark he was illustrating what the great poet has said of the
;.oad, that though ugly and venomous, it yet had a jewel in its head. " No,"
'eplies the other; "we will rid this country of husband, father, wife, and child,

if necessary to the execution of our purpose." Perhaps he may have alluded to

poor little " Tad," whom you have seen here as a witness upon the stand, and
I'vho is associated iu our memory with his murdered father. You have felt the
inexpressible tenderness of a father's love. You know how that kind old man
,oved his youngest child. "We will murder all, if necessary to the execution
i)f our bloody purpose,'^ exclaims one. Do you doubt it, gentlemen of the
uiy ? This does not depend upon the testimony of any imported witness, or

?C
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even on that of a northern man or woman, hut upon the testimony of a lady

born and bred in your own city—Mrs. McClerumont, an unimpeached and unim-

peachable witness, against whose testimony there could not be a breath of sus-
|

picion. With the artless simplicity of innocence and truth she tells the simple

story. What do you see? In April, 1864, malice hissing ; hot murder con-

ceived and contemplated against the President of the United States. And who
constituted that party ? One, John Wilkes Booth. Who was he 1 The inti-

mate friend and associate of the prisoner at the bar, and the pet of Mary E. !

Surratt. Another one of the party, John Atzerodt, the "pet" of the ladies at
I

No. 541, for they gave him the sobriquet of "Port Tobacco." The third,

Herold, who, when escaping from his work of death, in order to refresh him-

self, drank the whiskey provided by Mary E. Surratt, at tlie same time arming

himself with weapons prepared and concealed for him by the prisoner at rhe

bar. I am not now treading upon any disputed ground. Oh, gentlemen of the

jury, do not let us trifle with the most solemn thiugs that can engage the hu-

man heart. You know what I state to be true. If there is any faith in human
testimony, you must know that this conspiracy was conceived as far back as

April, 1864 and that it was a year old at least before this bloody deed was com-

mitted. Where was the second scene in this horrible tragedy ? It was laid in

the city of New York, on Second avenue, illustrating the truth of what I said
,

in my exordium, (as Mr. Bradley was kind enough to designate my opening
'

remarks,) that this conspiracy extended from State to State, and, as we expect i

to show you, from ocean to ocean. A lady is riding in the cars with her daiigh-

ter. You have seen her. She is married to a Canadian and living in Canada,

and therefore not expected to have any special interest in the honor of the

American republic. Casually passing along in a Third avenue car in company
with her child, she sees two men whp attract her attention. They are disguised;

they are armed. The subject of the conversation is the contemplated murder of

the President of the United States.

Mr. Pi ERREPONT. Then just re-elected ?

The District Attorney. Yes, sir, just re-elected.

The letters fall by one of those mysterious providences which, we know from

history, if not from experience, so often happen to lead to the detection of the

guilty ; and which forcibly illustrate the truth of what is so beautifully ex-
'

pressed by the great poet of nature, " Murder, though it hath no tongue, speaks

with most miraculous organs." She picks up these letters. She carries them !

to Winfield Scott, a man whom you knew, and whom you loved ; a man whom >

I was taught to revere, for he was a friend of my ftather. He says they are
'

all important, and carries them to the authorities. Gentlemen, I will at this i

point read yoti these letters. They are as follows :

Dear Louis : The time has at last come that we have all so wished for, and

upon you everything depends. As it was decided before you left, we were to

cast lots. Accordingly we did so, and you are to be the Charlotte Corday of
|

the nineteenth century. When you remember the fearful, solemn vow that was
taken by us, you will feel there is no drawback. Abe must die, and now.
You can choose your weapons. The cup, the knife, the bullet. The cup i

failed us once, and might again. Johnson, who will give you this, has been •

like an enraged demon since the meeting, because it has not fallen upon him to

rid the world of the monster. He says the blood of his gray-haired father and
his noble brother call upon him for revenge, and revenge he will have ; if he

cannot wreak it upon the fountain-head, he will upon some of the blood-thirsty
j

generals. Butler would suit him. As our plans were all concocted and well

.

arranged, ^ve separated, and as I am writing—on my way to Detroit—I will

only say that all rests upon you. You know where to find your friends. Your
disguises are so perfect and complete that, without one knew your face, no po-
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lice telegraphic despatch would catch you. The English gentleman, Harcourt,

must not act hastily.

Remember, he has ten days. Strike for your home, strike for your country
;

bide your time, but strike sure. Get introduced ; congratulate him, listen to

his stories—not many more will the brute tell to earthly friends. Do anything

but fail, and meet us at the appointed place within the fortnight. Enclose this

note, together with one of poor Leenea. I will give the reasons for this when
we meet. Return by Johnson. I wish I could go to you, but duty calls me
to the west

;
yon will probably hear from me in Washington. Sanders is doing

us no good in Canada.
Believe me, your brother, in love,

CHARLES SELBY.

St. Louis, October 21, 1864.

Dearest Husband : Why do you not come home? You left me for ten

days only, and you have now been from home more than two weeks. In that

long time only sent me one short note—a few cold words—and a check for

money, which I did not require. What has come over you ? Have you forgotten

your wife and child % Buby calls for papa until my heart aches. We are so

lonely without you.

I have written to you again and again, and, as a last resource, yesterday

wrote to Charles, begging him to see you and tell you to come home. I am so

ill, not able to leave my room ; if I was I would go to you wherever you were,

if in this world. Mamma says I must not Avrite any more, as I am too weak.

Louis, darling, do not stay away any longer from your heart-broken wife.

^ LEENEA.

Gentlemen of the jury, you heard this lady express the opinion when the pho-

tograph of Booth was shown to her, that he was one of the parties. But for the

purpose of my argument I carenot who it was. The point I am discussing before

you, who have intelligence sufficient to comprehend it, is the existence of this con-

spiracy, its character, plan, and purpose. What was it % By solemn vows these

couspirtors mutually pledged themselves to murder Abraham Lincoln, with either

the pistol, the dagger, or the cup. Do you remember in this connection the

testimony of the druggist, that Herold at that very time was the clerk of an

apothecary who furnished medicines to the President of the United States ? " If

the dagger or the pistol doesn't serve your turn, resort to the poisonous weapon,

the cup" is the language of one of the conspirators. Murder was their object,

and they were regardless of the means which Avere employed for the consumma-
tion of their bloody end. His wife, with woman's instinct, feeling that her

husband—Lewis Payne—was engaged in an unlawful and bloody purpose, ap-

peals to him by his plighted vows at the altar, by the love he owed their child,

to turn, leave his wicked companions and to be true to his country and his govern-

ment which protected them and their infant child. But he was deaf to this

appeal. Bent upon his murderous purpose, urged on, as I shall show you, by
a power Avhich a young man, perhaps of a fanatical turn of mind, is incapable

of resisting, he goes on until this murder, which fills the land with tears and
with mourning, is consummated. Is it necessary, gentlemen, that I should go

further to prove the evidence of this conspiracy % I could r^st it upon the con-

current testimony of these two ladies alone. But that is not all. Let us leave

the city of New York ; let us return to the metropolis of this great nation,

where the spires of temples rise to Him who came to preach peace and good
will i;pon earth. Here I ask you to come and pay a visit to 541 H street, the

third scene in this bloody tragedy. I know not to what use that house is now
devoted ; but if I had my way I would formally consecrate it to the Goddess
Cloacina, for it could not be devoted to a more appropriate Deity. Visit
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that place, gentlemen, and what do we see ? The first man, or figure, that

strikes the eye, is Lewis Payne, with his Herculean frame, the Moloch of thia

infernal conspiracy, whom Milton describes as the fiercest and strongest spirit

that fought in heaven. Who is the next 'l Atzerodt, the Belial of this horrid

conspiracy, of whom Milton writes :

"Belial, in act move graceful and humane;
A fairer person lost not Heaven ; he seemed
For dignity composed and high exploit

;

But ali was false and hollow ; though his tongue
Dropped mauna, and could make the worse appear
The better reason, to perplex and crash

Maturest counsels, for his thoughts were low;
To vice industrious, but to nobler deeds
Timorous and slothful ; yet he pleased the ear,

And with persuasive accent thus began."

I do not know whether this is an accurate description of Samuel Atzerodt,

but. judging from the evidence, he Avas the "pet" of the ladies at No. 541 ; so

much so that they gave him the sohriqnet of " Port Tobacco," Who next %

There was Howell, the blockade-runner, who lived in habitual violation of the

law. I would call him " Mammon," for he seemed to have no higher aspira-

tion than whiskey and money. Who next ] Thei'e sits old Satan, high above

the rest, " in shape and gesture proudly eminent." Close by his side is Beel-

zebub, of whom Milton says

—

"Which when Beelzebub perceived, than whom,
Satan except, none higher sat, with grave
Aspect he rose, and in his rising seemed a.

A pillar of state ; deep on his front engraven
Deliberation sat and public care."

Who next do you see ? 0, that it were not so, that an American woman should

be found in such company, giving her countenance and support to the cruel

and bloody purposes of this infernal conspiracy. But there she is. Yes, there

is Mrs. Slater. I know no infernal deity whom she could properly personate

;

for it has been truly said that hell has no fury like that of a depraved and

wicked woman. I hope I will not be understood by these remarks as casting

any reflection upon the fairer sex, for I yield to no living man in admiration for

true female character. Gentle, virtuous, pious woman is the most beautiful object

in all creation ; but when she yields herself to the devil, she becomes, of all

objects, the most offensive and revolting. I have heard it said that the sweetest

and fairest flower that blooms in the prairies of the west, when it begins to fade,

emits the most fetid and offensive odor ; and so with woman—when she casts

aside her womanly nature and enters into a hell-inspired plot, she is, of all

objects, the most offensive and disgusting, the depth of degradation being in

proportion to the immense elevation from which she fells. Now, I appeal to

every one before me, has the vocabulary of the English language words ade-

quate to express the indignation of an honest and patriotic man against thia

wicked woman, who, for' her amusement, requested the prisoner at the bar to

shoot down, in cold blood, unarmed Union soldiers while they were returning

to their families and their homes from rebel dungeons, and while, perhaps, with

their pinched andiftttenuated forms and quivering lips they earnestly implored

mercy. Gentlemen, it is a gratifying truth, which has been frequently illua-

trated during this cruel civil war, that the gallant soldier will with his own
hand cure the wounds which he inflicts from a sense of duty. A brave man'a

heart melts with pity when he sees his bitterest foe under his feet and completely

at his mercy. But iiere is a woman and a man murdering, in cold blood, un-

armed Union soldiers. I care not, however, whether they be Union or rebel

soldiers, the crime is just as shocking and heinous. They were men in distress,
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and appealing to his clemency. That aloue should have deteired him. Had
he been a courageous, honorable man, instead of shooting he would have afforded

them protection and relief, whether friend or foe. But what is the next scene,

in this horrible tragedy ? You will observe tliat the question to which T have

just invited your attention depends upon the testimony of Miss Honora Fitz-

patrick. Do you doubt her? She is a native of your city; the daughter of

Mr. James Fitzpatrick, a gentleman of the highest character, and personally

known, perhaps, to all of you. Ah, gentlemen, you cannot doubt any fact which

I have presented and elaborated thus far in the course of my argument.

I come to the fourth scene. It is laid at Ford's theatre. There you see

the prisoner at the bar in company with an unsuspecting young lady, who,
doubtless, had her father's permission, and who was unconscious of the com-
pany with which she was associated in the innocent pastime of witnessing a

dramatic performance. John Wilkes Booth enters. As he does not address him-

self to the lady, neither does he converse with any of the company wliere they

are seated, but calls the prisoner aside and holds a private conversation with him.

What was it ? No ear heard it but that ear which hears every sound. You
know what it was, however, for you have learned what passed at previous in-

terviews of this private character, as well as at subsequent ones. Need I say

to you then that that conversation was regarding the proposed murder of

Abraham Lincoln, then President of these United States. But let us pass on

to the fifth scene. And just here allow me to remark—and 1 am sure his honor,

as well as my learned colleague, will agree with me—that a jury may infer from

the circumstances attending the murder alone the existence of a conspiracy.

On the night of the 14th of April, 1865, 1 have these parties at Ford's theatre,

the scene of this awful tragedy; the prisoner at the bar is there calling the time.

I know there is some conflict of testimony in regard to this, and I shall

notice that hereafter. I assiuue that he was there doing this very thing; but

whether he was or not is immaterial to the issue, for I have shown that he had
then formed his connection with the conspiracy which was in full blast. John
Wilkes Booth enters the theatre and fires the fatal shot, as I have already de-

scribed, when a whistle sounds. Have you seen that whistle ? Perhaps you have,

and perhaps you have not. A whistle producing a similar sound is found at

the house of the murderess, Mary E. Surratt. At that signal Lewis Payne, in

another quarter of the city, invades the sacred precinct of the family circle,

and forces his way by the agonized wife and astounded daughter, and raising

his murderous arm strikes at the faithful nurse who was making a gallant de-

fence for his loved and suffering master. In consequence of the anxiety and
fatigue occasioned by this attack, the mother and the daughter soon go, almost

hand in hand, to an untimely grave. The assassin enters the sick chamber
;

he strikes with the fury of a demon at the emaciated form of a feeble and atten-

uated old man. I care not what your feelings for him may have been in con-

sequence of difference of views on political subjects, he was a man, an old man
in his own house, which by the laws of England and America is a man's

castle ; there in the sacred presence of his wife and daughter the murderer

strikes widly, madly, only prevented by the efforts of the faithful nurse from

taking the life of his weak, unresisting victim. By a miraculous interposition

of Providence, however, the venerable Secretary recovers from the blows thus

inflicted, and is spared to his c untry and his race. The assassin escapes.

Where does he go ? To the arms of Mary E. Surratt, the mother of the pris-

oner at the bar. He goes to the general rendezvous, whence they had all issued

upon their common mission. Gentlemen of the jury, tell me, have I not by
these three links, and by the testimony of Colonel Morgan and Captain Wer-
merskirch, unimpeached and unimpeachable, proven the existence of this con-

spiracy, and the connection of the prisoner at the bar with it? You will observe

I have not as yet alluded to the testimony of Weichmanu. Without his testimony
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the case is complete. Without his testimony, a jury of honest rebels with arms

in their hands would decide the existence of this conspiracy and the prisoner's

connection with it. But I come to his testimony. What right have you to dis-

card it? I do not address ignorant men—and while I mean no disrespect to

any class of my fellow-citizens, I know that ignorant men are carried away by
their prejudices ; but educated, intelligent, honest men—I hope I will be allowed

to say that much without being accused of flattery—are not in a matter of this

kind to be influenced by prejudices. I remind you of your oath :
" I will decide

according to the law and the evidence." You have no right, gentlemen—and I

say this within the hearing of his honor, and subject to his correction if I am
wrong—you have no right to discard the testimony of a witness, unless, first,

it appear upon cross-examination and by his deportment on the stand he is

unworthy of your belief; second, unless his general reputation for truth and

veracity has been successfully assailed ; and third, unless it is proved clearly to

your satisfaction that he has made diff'erent statements in regard to the prominent

material facts of the transaction to which he testifies on different occasions

;

fourth, unless a diff'erent state of material facts is proved by other witnesses.

Now apply that test to Louis J. Weichmann. First, gentlemen of the jury,

reasoning from the intimation of j\Ir. Merrick in his argument to the court, it

will be attempted to prove to you that Louis J. Weichmann was an accomplice.

I indignantly repel it. I do so in justice to this young man, whose character is

as dear to him as yours to you, or mine to me, and surely a father cannot be-

queath to his son a richer legacy than a pure and unsullied reputation. Wealth
and vain honor sink into insignificance in comparison with it. Weichmann an

accomplice ? It has been said, and truly said, that it was fortunate for the

United States that a Union clerk, now a Union officer in the employ of the

government, endorsed by the first men in this country, happened at that time

to be boarding at the house of Mrs. Mary E. Surratt. Not intending to be

hyperbolical, among all these infernal spirits—for where was ever such a set of

spirits before collected this side of hell?—among the faithless to the government,

faithful only he.

If Weichmaii'n had been a co-conspirator, two things are irresistible. First,

that John Surratt would have made him a confidant. He Avould have taken

him to that sociable at Gautier's saloon, and, as suggested by my colleague,

(Mr. Pierrepont,) to Baltimore. He would not have held these mysterious

private conversations with Booth, Ilerold, and Azerodt, which not he, but Miss

Honora Fitzpatrick, swears to. Why don't you at once see, gentlemen of the

jury, that if Weichmann had been a liar, how easy it would have been for him
to have sworn, "I saw the prisoner here on the 14th of April, 1865?" But he

did not see him, and for the simple reason that the prisoner took care not to let

him see him. But—and will Mr. Weichmann pardon me ; I mean no disrespect

to him—let us suppose he was an accomplice. My theology, my hope, my com-

fort, and my consolation is that, if I repent, turn and confess, my sins will be

blotted out. Without that hope, "we would be," as St. Paul says, "of all men
most miserable." After the culmination of this conspiracy, Louis J. Weichmann
met the officers face to face. He told them all he knew. He went with them
in pursuit of the prisoner, and, like a true American citizen, he comes here,

although they were once schoolmates, and testifies against him ;
" not because

|

he loved Caesar less"—pardon the comparison—"but Rome more." But is that i

all ? Do you not remember that during these mysterious interviews between the '

conspirators, which were witnessed by Louis J. Weichmann, that he went and
remonstrated with Mrs. Surratt, when she replied, "John is with this party," or

words to that effect, "and Booth is crazy upon one subject." What she further

said I shall have occasion hereafter to speak of, but now I ask you this question

—

and that is the best test of a witness's veracity—has he been contradicted in

regard to any prominent and material fact in this entire transaction. I have the
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{
honor to speak in the presence of ministers of the Gospel, and we are told by

' the most celebrated theologians that the best evidence of Scripture truth is sub-

i
stantial concurrence with circumstantial variety. None of the evangelists agree

' in all the immaterial events of our Saviour's sojourn and history upon earth—(I

[

make the allusion in no spirit of irreverence or levity;) but all agree iu regard

I

to the prominent facts in the history of the Saviour of the world. This very

[
discrepancy in immaterial matters is held to be the strongest and most concliisive

j

evidence of Scripture truth, for the reason that, where a number of persons

agree in regard to immaterial matters, the conclusion is irresistible that they col-

I luded together for the purpose of deception. But where they agree in regard
i to prominent matters, and differ in regard to " immaterialities," if I may so
' express myself, the conclusion is irresistible that they never conferred together,
' and that each one details the impression made upon his own mind at the time it

occurred. I will illustrate it. Mr. Ball and I are walking down the street

' together. We see a fight. I give my statement of it, and he giv^es his. We
;
agree in regard to the prominent facts, but we differ in regard to the immaterial

j
circumstances connected with it. And did you ever see two men give the same

[

account of a fist fight that occurred within their personal observation 1 Never

I
in your life. This is a homely and familiar, but a truthful illustration. Xuw,

!
I say that Louis J. Weichmann has not been contradicted, and I defy the

I gentlemen to point to one single fact of any prominence or importance with
regard to which he has been.

Let us briefly review his testimony. Before doing so, however, I beg to call

your honor's attention to what Greenleaf says on the subject of an accomplice.

I read from section 282, 1 Greenleaf:

"There is one class of persons, apparently accomplices, to whom the rule re-

quiring corroborating evidence does not apply, namely, persons who have en-

tered into communication with conspirators, but either afterwards repenting, or

iiaving originally determined to frustrate the enterprise, have subsequently dis-

closed the conspiracy to the public authorities, under whose direction they con-

tinue to act with their guilty confederates until the matter can be so far ad-

vanced and matured as to insure their conviction and punishment. The early

disclosure is considered as binding the party to his duty ; although a great de-

gree of objection or disfavor may attach to him for the part he has acted as an
informer, or on other accounts, yet his case is not treated as the case of an ac-

complice."

Your honor will observe, as will you also, gentlemen, that there are two
principles here enunciated. First, if the man is an accomplice and repents

during the existence of the conspiracy and gives information, that exonerates

him from all liability

^Ir. Bradley. Do I understand you that if Mr. Weichmann testified about

this conspiracy before it culminated

The DlSTiJiCT Attorxky. I contend that he had nothing to do with the

conspiracy, but testified just as soon as he knew anything about it. Of course

if he was a member of the conspiracy, knew what was going on, and didn't

confess until after the object of the conspiracy was consummated, his day of
' probation had passed, and it was too late to make it then so that it would avail

him. It would then be like the death-bed repentance of the sinner, or rather

like the spirit repenting after it had passed from this earth into eternity.

Again, gentlemen of the jury, miy I say that the defc-nce have most signally

failed in their attempt to show that he had been arrested, for it seems tome that

McDevitt—I do not intend to say anything against him, for he is a very good
ofiicer, but in the excitement of the moment—informally arrested Weichmann, as

he should have arrested every one at the house of Mrs. ^urratt. Just so soon

as my little boy came into my room on the morning of the loth, and with tears in

his eyes told me that the President was dead, I being a peace officer at ouce
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I!

went down and examined into the evidence, and I know parties were arrested upon

mere suspicion. At that time every honest man's heart was in his mouth. He
was doing all he could to search out these offenders against society and civiliza-

tion. But after Weichmanu was arrestod by McDevitt he w^ent to the head-

quarters of the police, and at the mere request of Major Richards he remained

there all night, manifesting no disposition to escape, and indicating no evidence

of guilt.

Let me review briefly the testimony of "Weichmann, for my piirpose is to show

you that he is corroborated in regard to every prominent matter in this entire

transaction, from its inception to its consummation. I could not help being some-

what amused at the cross-examination of this Avitness by Mr. Bradley, sr., whose

ability, not only in the management of a cause, his eloquence in pleading it, and

the learning Avhich he displays in arguments before the court, but his great

ability in the cross-examination of a witness. But I appeal to you as honest

men, did not Louis J. AVeichmann bear himself up manfully in that trying ordeal]

Mr. Bradley looked daggers at him, but without any effect to deter The old

gentleman found himself foiled for once, as I think I can satisfy } ou, iu discredit-

ing this young man. I of course do not impute to Mr. Bradley any such un-

charitable purpose as seeking to do it unfairly, for he would scorn to do that,

but we all make mistakes in the heat of battle at the bar. I repeat, Weichmanu
came from the fiery furnace well tried. I do not want to eulogize him too much,

and say that he was pure gold, but this I can say, that he has been corroborated

by the witnesses examined both on behalf of the prosecution and the prisoner.

After this digression, gentlemen of the jury, permit me to review his testimony.

The first fact to which he testifies is the great central truth established by a

liost of Avitnesses, among others, by Miss Honora fitzpatrick, that sweet and

innocent girl, whom they themselves have credited by making her their own
witness. I shall show you that she was mistaken in regard to one point ; it ia

|

not very material however. I know she contradicts VV eichmaun iu regard to •

immaterial points, but she confirms him with regard to all material matters, and I

the testimony of such a lady as she is is sufficient for me. I do not want any- li

thing more, for when a good, pious, innocent girl or woman comes upon that

stand and testifies to a fact it is just as good to me almost as a declaration from
|

the Bible itself. I repeat that she confirms him in regard to the great central

fact, that 541 was the rendezvous of these conspirators. Now, when I place

conspirators together, when I show the act which they threatened and com-

mitted, what more do you desire ? In regard to this fact Louis J. Weichmanu
is confirmed. Secondly, he testifies to the intimate relations between the-

,

prisoner and the other conspirators. Who contradicts him with reference to that? (

He says he saw Louis Payne and John H. Surratt fencing with bowie knives,

and aimed with revolvers, with spurs, and with all the artillery of war. Who
denies it ? These dumb witnesses, that speak with most miraculous organs— .

aye, in thunder tones—confirm the truth of his testimony upon this point. Iu
j

the third place, gentlemen, he testifies to the mysterious meetings and couversa-
;

tions, and to the ciphers and geographical projections, when, doubtless, devising [

their future plan of operations, at the National Hotel in this city.

In the fourth place he testifies to the interview at the theatre between Booth

and the prisoner a few weeks previous to the assassination. Who contradicts

him 1 Miss Honora Fitzpatrick confirms him, testifying to substantially the

same thing.

Fifthly. He testifies to the interview between the prisoner and Payne, when
thev entertained themselves by fencing with bowie knives, and at the same time

exhibiting revolvers and spurs. In this connection I will read from page 377

of the record :

" Q. You were in your room up stairs ?

" A. Yes, sir. I said, ' It is.' He then looked at me, and immediately ob-
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served, ' I would like to talk privately to ]\[r. Surratt.' I then got up aud

went out of the room, as any gentleman would have done. The following day,

the loth March, on returning to my room from my work, I found a false mous-

tache on my table. Not thinking much about it, I threw it into a toilet box that

was there. From the appearance of things around my room I knew John Sur-

ratt was at home. I then went up into the back attic, and just as I opened the

door I saw Stxrratt and Payne seated on the bed, surrounded by spur.s, bowie

knives, and revolvers. They instantly threw out their hands as if they would

like to conceal them. When they saw it wfls me they regained their equanimity.
" Q. Where did those things lie 1

" A. They were on the bed.
" Q. State what those things were.

" A. Eight spurs—bran new spurs—and two revolvers.

" Q. How were they as to being new ?

" A. I do not now remember whether the revolvers were new or not. There
were two revolvers, however, and two bowie knives. When I went down to

dinner, I Avalked into the parlor and told Mrs. Surratt that I had seen John and
Payne fencing with those things here, and added, ' Mrs. Surratt, I do not like

this.'"

Now, gentlemen, bear that circumstance in mind, in connection with the others

to which I have invited your attention. I ask who contradicts him iu that ?

Again, I would call your attention to the sociable at Gautier's. It seems

they did not desire Weichmann's company either there or at the theatre. I will

simply refer to page 378, in this connection, without reading it.

I now refer you to a written declaration, which speaks for itself. As to how
much this tells, gentlemen, against the prisoner, it is not my purpose now to

speak, because you will have to read this by the light of the surrounding cir-

cumstances. He (Mr. C.) then read as follows :

["Eeceived, Washington, March , 1865, o'clock.]

" New York, March 23, 1865.

" To WiCKMAX, Esq., 541 H Street :

" Tell John to telegraph number and street at once.
" J. BOOTH."

"Mr. Bradley. I object to the introduction of the evidence, because there is

no sort of proof that J. Wilkes Booth wrote the telegram. This copy cannot be

any evidence of that fact.

" Mr. PiERREPONT. This is the one received.

".The Court. It cannot be any evidence, iinless connected in some way.

"Mr. PiERREPONT. It will be connected in a few seconds, sir.

" Mr. Bradley. That is what I am waiting for.

" Q. What did you do when you got this telegram 1

" A. There were two things about the telegram that stnxck my attention. My
first name was omitted, and my last name was not spelt correctly. It was spelt

' Wickman.' I knew of no party in New York who could send me a telegram.

I had no acquaintance there. I opened the envelope, and I saw it was from

Booth. I did not know why he should address me a telegram. I showed it to

several of the clerks in the office, and I took the telegram home that day and

showed it to Surratt."

This mysterious commimication proves nothing of itself, but is of momentous

importance, as you know, when read by the light of the surrounding circum-

stances, and the other written communications, to which I shall hereafter invite

your attention.

In this communication Weichmann's first name is not given, and the last name
of the prisoner is omitted. He does not state to Weichmann what he wants
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with " Jolm." It is very brief, but it is very plain and very coraprebensive.

After receiving this telegram, Weichmaan speaks to Surratt regarding it. What
does he say ?

" Q. What did he say ?

" A. I told him I thought it was intended for him. I asked him what number
and street were meant. The telegram reads, ' Telegraph number and street at

once.' He says, ' Don't be so damned inquisitive.'
"

You will observe, gentlemen, these two facts : that when Weichmann informs

the prisoner of this mysterious telegram which he had received from Booth,

although specially requested at that time by Weichmann, his personal friend and

the friend of his mother, to tell him the object and the meaning of this communi-
cation, he refuses to tell him anything about it, but says, in reply, " Don't be so

damned inquisitive." He then parts company with him, goes off, and what is the

next fact ? I ask your attention to what follows. It explains this telegram. It

shows that Booth was communicating with the prisoner in reference to Louis

Payne ; that they were preparing quarters where he could be concealed until

their plans were consummated, and he could aid in the execution of their bloody

purpose.
" A. That same evening he asked me to walk down the street with him. We

went as far as Tenth and F, when he met a Miss Anna Ward. He then walked

back from Tenth and F streets to Ninth and F streets with me, and went into

the Herndon House and called for Mrs, Murray."
Now, gentlemen of the jury, what do these facts prove 1 Let me recapitulate.

John Wilkes Booth, in the city of New York, telegraphs to the prisoner at the

bar, in Washington, to prepare a room for a certain mysterious person whose
name he does not disclose to his room-mate and bosom friend ; but that person,

a man imported, I believe, from Florida, Lewis Payne. Coming events cast

their shadows before them. Booth, in New York, telegraphs to his tool to pre-

pare a room where he may conceal one of their instruments. He is concealed.

When he leaves it he either goes to Mrs. Surratt's, or to enter upon his

bloody errand, to the house of Secretary Seward, where he endeavors to strike

the fatal blow. In all this I speak from the record. I appeal to the evidence.

I refer to Mrs. Surratt's visit to the Herndon House. Weichmann, ignorant of

what was going on, asks who the party was at the Herndon House. Atzerodt

tells him, for he is a foolish fellow, who does the rough work, notwithstanding

he was a pet among the ladies. Atzerodt makes the fact known to Weichmann,
and Mrs. Surratt reproves him for doing so, thereby confessing, in vindication of

Weichmann's character, that he (Weichmann) was not a safe person in whom to

confide the secret of conspiracy. Weichmann swears that Atzerodt told him it

was Payne ; and is he not confirmed ? Miss Honora Fitzpatrick says that, on

returning from church in company with the old lady and others, she requested

that the young ladies should remain outside, upon the street, while she stepped

into the Herndon House. Mrs. Murray, the proprietress of that hotel, testifies

that she never knew Mrs, Surratt, or any member of the family. Why did

Mrs. Surratt go there 1 . Was it not to see the man whom her son had concealed

there in obedience to the order of the chief assassin, John Wilkes Booth ] Putting

all these facts together, how can you escape the conclusion that it was what Mr.

Greenleaf describes such to be, a concerted action of many men bent upon an

unlawful—aye, a cruel and murdei'ous purpose 1 Am I not right about this ?

Let me read from the record :

" Q. Did you go with her to church at any time, and returning, stop any-

where ?

" A. Yes, sir ; after the 27th. I do not remember the particular evening Anna
Surratt, Miss Jenkins, Miss Fitzpatrick, Mrs. Surratt, and I had been to St.

Patrick's church, on the corner of Tenth and F streets.

" Q. What occurred in returning ]
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"A. On returning she stopped at the Herndon House, at the corner of Ninth
and F streets. She went into the Herndon House, and said that she was going

in there to see Payne.
" Q. Mrs Surratt said that ?

"A. Yes, sir.

"Q. Tell what occurred.

"A. She did go, and she came out.

" Q. How long Avas she in there ?

" A. Perhaps twenty minutes.
*

" Q. Did you see her when she came out ?

" A. Yes, sir.

" Q' Where Avere you waiting ?

" A. We walked down Ninth street to E—the party did—and down E to

Tenth ; and then returned to the corner of Ninth and F, and met Mrs. Surratt

just as she Avas coming out of the Herndon House.
" Q. Did she join you ?

" A. Yes, sir ; and went home with us.

" Q. To her house ?

" A. Yes, sir.

" Q. Did she say anything to you ?

" A. No, sir."

Now, I ask you if he is not confirmed "by Miss Honora Fitzpatrick. It is

true that she did not knoA\^ Payne ; and she did not knoAV for A\diat purpose

\
Mrs. Surratt went into this house ; but she testifies to the fact that she went
there ; and Mrs. Murray testifies to the fact that she AA^as not acquainted with

I any member of the family. Is not this confirmation strong as proof of Holy
i Writ ?

1 In the next place, you find that Weichmann testifies to the fact that Alzerodt

t

and Payne AA^ere at the Herndon House. I might, in this connection, refer to

I

pages 385, 386 of the record.

i

Again, on the 3d of April he testifies to the interview with Surratt. I refer

[ to page 387. That AA-as rhe last time he sav\^ him, until he recognized him in

, this court upon trial for his life.

On the 5th of April he saw Booth at Mrs. Surratt's house. He testifies to

haA'iugseen those war maps, which indicatethatthey had prepared themseh^eswith

all the paraphernalia necessary to the execution of their cruel and bloody pur-

pose, and with regard to this he is not contradicted.

On the 11th of April he drives Mrs. Surratt, at her request, to the village of

Surrattsville. Who contradicts him 1 Is he not confirmed ? He says that as

the old lady left the house she brought down a little package, requesting him
to be very careful lest he might break it; that it was Booth's. They go to Sur-

rattSA'ille and places certain things in the custody of John M. Lloyd, upon whose
testimony I shall hereafter dilate more fully. This little package turns out to

be a field glass ; and after the dead body of Booth is transferred from the State

of Virginia to the city of Washington, and recognized by Dr. May, who had

,

performed a surgical operation upon him in the course of his lifetime, this very
"

field glass which Weichmann testifies Mrs. Surratt carried to Surrattsville is found

and traced to his possession. In the next place he testifies to the departure of the

prisoner at the bar, and Mrs. Slater, for the southern confederacy, Avhere he ex-

pected to receive a clerkship. It does not clearly appear from the record Avhether

for himself or for Mrs. Slater. Is Weichmann contradicted in regard to that ? No,
but, on the contrary, confirmed by their own witness, Mr. David C. Barry. The
very man whom they had brouglit here to contradict him confirms him. He says

that he had a son in the rebel army Avhum he desired to see, and under Avhose

auspices does he attempt to secure an intervioAv Avith the confederate authori-

ties ? The first man to whom he applies is the prisoner at the bar. In com-
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pany with him he goes down to Elizabeth City, I believe it was, thus showing
he had communication with the two authorities. Showing, as Weichmann testi-

fies, that he and Mrs. Slater were combined, as he was with Booth, not only to

murder the federal head and representative of the American republic, but toi'

Btrike at the heart of the American nation itself. It is true, there are some lit-
f

tie immaterial discrepancies as to who broke the buggy, how it was broken,'

and who mended it, as also regarding the relative positions of the parties at the

time, and with reference to the particular dates when certain things occurred,

but th^se discrepancies are only with regard to immaterial matters. I put this

question to you, gentlemen. Answer me, as honest men, determined to do justice.

I appeal to that golden rule of morality, " Do unto others as you would havef

them do unto you." You may at sometime be a witness on this stand. Is there a^

man upon this jury who could not be contradicted as to dates, and the relative

position of parties at the time a certain transaction occurred ?

Now, genUemen, we come to another fact to which Weichmann testifies. He
says that Mrs. Surratt, in a state of excitement, asked him to pray for her in-i

tentious. Did Mrs. Surratt say that to him or not ? Has he lied? It is an^

awful tiling to cliarge a man with the Heaven-daring crime of perjury. Do it,

if you believe it, however. If Weichmann has testified to that, he has testified

either truthfully or falsely. It is a matter that he could not forget. This
thing of conscience, that silent monitor which whispers in the human heart,

and will, when this poor body is moifldering in the grave, live with us through'

the endless ages of eternity, is a most mysterious agent, and seemed to greatly

trouble Mrs. Surratt on this occasion. I think I have read, in the cele-

brated novel of Kenilworth, by that great poet, writer, philosopher, and philol-

ogist. Sir Walter Scott, that, the wicked Varney, the most corrupt man that ever -

lived, either in reality or in romance, after he had murdered a man, stole his

purse. He had gone but a few steps when conscience pricked him. He re-

;

turned and laid the purse of gold by the body of his murdered victim, and re-

1

marked, " It only illustrates how mysterious are the workings of conscience." i

Although Mrs. Surratt, as I intend to show, was bent on murder, yet in con-

'

science was greatly ex reised. I know, gentlemen, your feelings on that sub-

ject. One of your number expressed his ; but I am willing to trust him. But
I will say further, it doesn't matter whether Mrs. Surratt was guilty or not.

That is not the question now. It is as to whether he is guilty. However, I

shall have something to say about Mrs. Surratt, and I shall endeavor to deal

justly with her, and in a spirit of cliarity. Although cherishing murder in her \

heart, she felt the necessity of Divine assistance, \

It is not strange that men and women sometimes look to God when they are '

about to commit a crime, especially if done in a spirit of fanaticism ; and that

is the most charitable construction that can be placed on the attack of these

parties. I believe she did invoke the prayers of her friends, when she realized

the awful crime which her co-conspirators were about to commit, or perhaps had
actually committed. Who contradicts her % Miss Honora Fitzpatrick is brought

here for that purpose. What does this young lady say ? "I did not hear it."

God forbid that I should charge this young lady with testifying untruly. My
friend suggests to me that Mrs. Surratt was walking up and down the room at

the time. The testimony of Miss Fitzpatrick is negative against afiirmative

testimony. Whoever heard of contradicting a witness in that way ? Suppose
one of you should swear to a fact, and I should come into a court of justice

and swear that I did not see or did not hear it ; who is to be believed ] Is not

the man who testifies affirmatively.

Mr. Greenleaf, in his excellent treatise on evidence, illustrates this principle

in this very familiar and homely way : I am sitting in this room. I swear that

I heard the clock strike. Five witnesses come upon the stand and swear that

they did not hear it strike. If you regard me as an honest man you must be-
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here me. And why 1 Because affirmcative is better than negative testimony,

and is to be given the preference.

I now refer to the telegrams :

"'New York, March 13, 1864.

"•Mr. McLaughlin, 57 North Exeter street, Baltimore, Md :

'" Don't you fear to neglect your business. You had better come at once.

"J. BOOTH.'

"Mr. Peirrepont explained that the teleg-ram was written on a printed blank

marked 1864, but on the back of it was an indorsement, 1865, and he had no doubt

1865 was the pi'oper date. To witness : Now look at this telegram (another

telegram exhibited) and state in whose handwriting it is.

"Witness. That is Booth's handwriting.

"Mr. Pierrepont, after making the same explanation as to date being 1865

instead of 1864, read and placed in evidence the following telegram

:

"'New York, March 27, 1864.

"'Mr. McLaughlin, No. 57 North Exeter street, Baltimore, Md.:

"'Get word to Sam to come on. With or without him, Wednesday morning

we sell—that day sure—don't fail.

'"J. WILKES BOOTH.'

" ' Surrattsville, Md., Ai^ril 14, 1864.

"'Sir: I have this day received a letter from Mr. Calvert intimating that

either you or your friends have represented to him that I am not willing to set-

tle with you for the land. You know that I am ready and have been waiting

for the last two years, and now if you do not come within the next ten days I

will settle with Mr. Calvert and bring suit against you immediately. Mr. Cal-

vert will give you a deed on receiving payment. /

"'M. E. SURRATT,
" ' Administratrix of J. H. Surratt.

" ' Mr. John Nothey.'

"'Surrattsville, November 12, 1864.

"'Dear Al. : Sorry I could not get up ; will be up on Sunday. Hope you

are getting along well. How are times—all the pretty girls ? My most pious

regards to the latter; as for the former, I care not a continental d—n. Have
you been to the fair ; if so, what have we now ] I'm interested in the bedstead.

How's Kennedy ? Tight, as usual, I suppose. Opened his office I hear. Fifty

to one 'tis a failure. Am very happy I do not belong to the firm. Been busy

all the week taking care of and securing the crops. Next Tuesday and the

jig's up. Goodby Surrattsville. Goodby God-forsaken country. Old Abe, the

good old soul, may the devil take pity on him.
^

"'JOHN H. SURRATT.
I " 'Louis J. Weichmanx, Esq ,

'

" ' Washington City, D. 6V "

Nov>^, gentlemen, let me briefly recapitulate, as I understand it, the facts dis-

: closed by these communications to which your attention has been invited.

I First, you see that John Wilkes Booth is in communication with 3IcLaughlin.

In the next place he leaves a card at the door for the prisoner, telling him to " get

leave." What does that mean ? It is in evidence before you that the prisoner

at the bar was at that time in the employ of the Adams Express Company, where

an honorable career was opened to him. He urged his proprietor to give him

permission to leave for a short time, Avhich he declined to do. His mother urges
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it, and tlie honest man who needed Ihe assistance of a young, able-bodied gen-

tleman in the transaction of his business, and saw that it was against the inter-

est of the prisoner at the bar to retire, remonstrated, but he takes " French leave."

Why 1 The chief, the man at whose command he had concealed Lewis Payne,

the man with whom he acted in the murder of the President and the attempted

murder of the Secretary of State, had left a card with the direction on it of

" Don't mind your business; get leave." He leaves, and Weichmann is confirmed.

He embarks in this unlawful enterprise. Hand in hand, and with one heart, they

go through this bloody business until it is consummated in the murder of the

President of the United States. Gentlemen of the jury, have I not established

to your satisfaction the third point in my argument? Have I not proved an un-

lawful conspiracy between John Wilkes Booth, Lewis Payne, and John H. Sur- •

ratt? Of the others I shall not speak as yet.

Having proved the conspiracy and the prisoner's connection with it, I come

now to my fourth point, to wit : What part did the prisoner act in this conspi-

racy ? Permit me to say, however, that it matters not what part he acted, for

under the decision of Chief Justice Marshall, if at all connected with the con-

spiracy, and he acted his part, however minute, he is guilty of the whole. Out

of abundant caution, however, I propose to argue the fourth point.

Mr. Carrington referred to a remark of Mr. Bradley that it was improper, un-

der the circumstances, to denounce the prisoner in such violent language as had

been used. He said he would only say in reply that he would not use his power
j

to insult or hurt the feelings of the prisoner by unnecessary allusions, but it
'

was his business to denounce crime, and he would say that any man who would

coolly shoot down a citizen by the side of his wife was a coward. All cruel men
,

were cowards, and if McMillan's testimony was true, the man who would shoot
|

down unarmed soldiers was a coward, and he could find no other name where-

with to designate what his opinion was of the prisoner.

At this point the court took a recess for half an hour.

AFTERNOON SESSION.

The district attorney resuming, said : If your honor please, and gentlemen of I

the jury, when we took a recess I had arrived at the fourth point. With the per-

1

mission of the court I crave your indulgence, before proceeding to the discussion
'

of that proposition, to ask your attention to a question which, though not essen-

tial to this case, may be considered by you, in view of the manner in which it
;

has been treated, as one of considerable importance. The learned counsel for

the prisoner, who opened the defence, spoke of Mrs. Mary E. Surratt, the mother

of the prisoner at the bar, as a murdered woman. And Mr, Merrick, in his ad-

dress to the court yesterday afternoon, in speaking of the same person, called

her a butchered woman. Permit me now, gentlemen of the jury, to ask you a

single question by way of illustrating the unjust imputation cast upon the honest

gentlemen who had charge of the solemn and important duty of trying those '

prisoners charged with being in this conspiracy to murder the President of the

United States. Suppose that you have rendered a verdict of guilty against the

prisoner at the bar—as I think you will do when you come to understand the

clear and conclusive crushing and overwhelming evidence against him—and a ,

lawyer should rise in his place, before this honorable court, and denounce you

as a set of murderers. Suppose that, carried away by the ability and eloquence

of the learned counsel of the prisoner at the bar, touching their theories which

they honestly entertain, and which they will present to you, you should acquit

the prisoner of the horrible crime charged against him in this indictment, and

I should rise in my place and denounce you as a set of perjurers, what a feel-

ing of honest indignation would it excite in your bosoms. This is purely hypo-

thetical, for 1 am sure that neither of the honorable counsel for the prisoner
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woiilcl make such au accusation. And I think I may safely say, before a

Washington juiy and a Washington audience, that I should be incapable of

casting such an imputation on a jury of my countrymen. Yet, if not expressed

by implication the learned counsel for the prisoner has charged those honorable

men with the ci ime of murder. In obedience to an order ot the Jllxecutive, for

which they were in no way responsible, neither luiderstanding nor pretending to

understand the principle of law by which that tribunal was organized of officers

of the army of the United States
;
yet, as 1 say, in obedience to the oi'der of

the general Executive Magistrate of the nation, under the solemn obligation of

an oath, they undertook the most awful duty which could perhaps devolve upon
human I eings. After a calm and an impartial and intelligent consideration of all

the facts adduced in evidence before them, they pronounced Mary E. Sun-att

guilty of murder.

Mr. Bradley said he was not aware there was any such evidence in this

case, showing any such sentence, or any such execution of it.'

The DiSTRCT Attorney replied, this was strictly in response to the allu-

sions made by the counsel for the prisoner.

Mr. Bradley remarked that what had been said by the counsel for the de-

fence was to the court, and not in any address to the jury.

The District Attorney. Well,l do most kindly but most respectfully and
emphatically repudiate the unjust imputation that Mary E. Surratt has been

murdered, as was alleged by one of the counsel, and butchered as alleged by
another. Where is the evidence to justify it ? If they have a right to make
this accusation, have we not a right to repel it ? For what purpose was it in-

troduced before this jury 1 Is it to appeal to your prejudices? I make no

such accusation against the gentlemen ; they charge it home upon us when they

say a murdered and butchered woman. I deny it ; and I undertake to prove to

tlje contrary

Mr. Bradley, interrupting, said he supposed this threw the whole subject open
for discussion.

The District Attorney said that it had been introduced by the learned

gentlemen on the other side.

Mr. Bradley replied that he was not aware what evidence there was on

which this question could be discussed. But if it was understood that the whole

subject was open, and that the counsel for the prisoner could not be interrupted

in their discussion of it, he was satisfied.

The District Attorney. Then why make the allusion in the first instanced

Who cast the first stone in the presence of this jury ? 1 regret that it should

have been necessary for an American woman to be executed by the judgment
of an American tribunal. That verdict has been rendered by an American tri-

bunal, and the consequence of it was the execution of an American woman. I

know the character of the American people. I know that imagination revolts

at the execution of one of the tender sex. But when the daughter of Herodias

min-dered John the Baptist, she deserved death. When Lucrezia Borgia dark-

ened the history of her country by her horrid crimes, she deserved death. And
when Mary E. Surratt murdered Abraham Lincoln, the great moral hero of the

age in which he lived, the patriot and philanthropist of the nineteenth century,

she deserved death. There is no man who has a heart more capable of love for

woman than myself. But when she uusexes herself, when she conceive:^,

when she encourages, when she urges on, and is instrumental in committing, the

crime of murder, she places herself beyond the pale of protection. The best

wife who ever lived, according to Milton, our great mother Eve is thus repre-

sented as speaking to her husband :

"What thou biddest.

Unargued I obey ; so God ordains

:

God is thy law, thou mine."
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I believe in submission on the part of woman ; submission to her Glod, to the

laws of her country, and her husband. But when a woman opens her house to

murderers and conspirators ; infuses the poison of her own malice into their

hearts, and urges them to the crime of murder and treason, I say boldly as au

American officer, public safety, public duty, requires that an example be

made of her conduct. Murder ! gentlemen of the jury. Who composed that

military commission? There are no better men than you are, but you Avill not

be offended with me if I say they are as good men as you are, or I, or any of us.

Here is a list of them : Major General David Hunter, Major General Lewis

Wallace, Brevet Major General August V. Kautz, Brevet Major General Rob-

ert S. Foster, Brigadier General Albion P. Howe, Brigadier General T. M.
Harris, Brevet Brigadier General James E. Ekin, Brevet Colonel 0. H. Tom-
kins, Lieutenant Colonel David R. Clendennin, Brigadier General J. Holt,

judge advocate general, John E.Bingham, special judge advocate. Brevet Col-

onel H. L. Burnet, special judge advocate.

I say, gentlemen of the jury, that they are good men, holding commissions

under the government of the United States, and they are presumed to be hon-

orable men. The law declares that every private citizen, and every public offi-

cer who is a servant of the American people, is presumed to be honorable until

the contrary is proved. Your officers, your men, your representatives in the

American army, in an accusation which will travel upon the telegraph wires per-

haps to the four quarters of the world, have been denounced, if not expressly

by implication, as murderers and butchers who took the life of an innocent wo-

man. If so, when you come to try them and you believe it, say it, but it is

not the question submitted to you now. She may be innocent, and the prisoner

at the bar may be guilty, the subject was introduced collaterally by the learned

counsel, for what purpose I know not, except for effect. Before you brand these

gentlemen with the character of murderers, see that you have relevant grounds

to act upon. Take care, or you may be in the same situation ; I have not charged

it, and 1 do not think that my friends would, upon reflection, charge men who are

placed in such a solemn obligation with such a direliction of duty. It has been

said that this has been pronounced in the Supreme Court of the United States

an illegal tribunal. What has that to do with the action of these officers ?

What has that to do with your action ] What pertinency can it hava to the is-

sues now submitted to you for your decision 1 But, gentlemen of the jury, let

us first consider the character of this crime, and then I will consider briefly the

connection of Mrs. Surratt with it. I do not desire to say much about her; she

is gone to her grave, her spirit has passed before her eternal Judge. Do you re-

member some four years ago, in passing down Pennsylvania avenue, you might

have seen a litlle wagon drawn by a single white horse, and a small squad of

soldiers marching with arms reversed, the shrill scream of the fife and the mel-

ancholy music of the muffled drum ; they are bearing some soldier who has fallen

in his country's cause to his long, silent home, thereto sleep until aroused by the

last trump louder than the bugle blast of war. Come with me in imagination to

New England and see that mother weeping over the untimely, bloody grave of per-

haps her only boy
;
go to the sunny south, that bright and beautiful land where

the flowers bloom, now marred with gory graves, once the seat of loyalty and

religion ; now where horror sits plumed. Who caused it 1 Was it these gallant

boys who met each other with arms in their hands and now weep in common over

the graves of the fallen, and meet each other like brothers ? No ! no. They were

the wicked women and men who stirred up the strife among brothers, and urged

them to war, to murder, and assassination. Of all this, gentlemen of the jury,

there can be no doubt
;
you know it, you feel it. We are one people. I indorse the

sentiment of the immortal Daniel Webster :
" I know no south, no north, no east,

no west ; I know but the country, the whole country, and nothing but the coun-

try." I love this country, from the smallest pebbles that glitter upon the ocean's
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I

shore/to the old pine tree that wears its solitary form upon the mountain's bar-

< ren breast ; we are one in a common ancestry, and a common renown ; we ought

} to be one in feeling, in sentiment, and in affection. I say it is these wicked women
' and men who are responsible for the untold horrors that thrilled your hearts, and
' filled this land with widows and orphans.

;

Now, gentlemen of the jury, let us review the connection of Mrs. IMary E.

i
Surratt with this assassination. I feel the delicacy of the ground upon which I

stand. I know the situation. I know that you dislike to consider this question

which has been forced upon you. I do not want to do it ; my duty is to prose-

cute the prisoner, but one of the counsel has said that she was murdered, and
another that she was butchered, and it therefore becomes my duty to trace her

connection with this crime, and then leave it to you to say whether she was
guilty (though not relevant to this case) of the crime for which she suffered.

First, I Avill call your attention to a fact to which we have already adverted : that

her house, 541, was the rendezvous for these conspirators. Now, gentlemen, will

you pause for a moment, and let me ask you how you can reconcile it with in-

nocence ? Yon remember the law, that it is not how much the party did, but
' whether she had anything to do with it. Can you, I say, reconcile it with inno-

cence that this woman's house should have been therendezvous of John Wilkes
Booth, Lewis Payne, Atzerodt, Harold, and John H. Surratt ? Would you not

know by intuition; would not you know by their conversation; would not your
' judgment and your hearts tell you who they were and what they contemplated ?

That is the great central truth, which I defy the learned counsel for the defence

successfully to assail. Secondly : Who furnished the arms with which the bloody

deed was done? When Macbeth murdered the sleeping Duncan, he placed the

blood-besmeared dagger by the side of the sleeping grooms, that his royal friends

arising from their slumbers, seeing these blood-besmeared daggers by the side

of the sleeping grooms, will fix the crime upon them and never suspect me.

The woman who furnishes the arms ; the woman who puts an arm into the hand
of her lover, her son, her brother, or her husband, and urges him on to the deed,

by the law of God and man, is equally guilty with the one who with his own
hand perpetrates the crime. According to the testimony of John M. Lloyd this

is shown. Do you believe him, or disbelieve him if My friend, Mr. Bradley, who
opened this case, said he was a common drunkard; but mark you, he was an at-

tendant and friend of Mrs. Surratt.

Mr. Bradley. Who says so 1

The District Attorxey. I will show who says it, if my friend will only

strew a little cool patience upon his hot distemper.

Mr. Bradley. I will try and allow the boil to break.

The District Attorney. I will prove it. When I was examining that

witness, and proposed to ask him certain questions in reference to Mrs. Mary E.
Surratt, he said, " Mr. Carrington," for he knew me personally, "I don't wish

to speak about Mrs. Surratt, for she is not on trial." I said, "Go on, Mr,
Lloyd." He declined. I applied to the court, and the court said that it was
his duty to answer. He saw her continually. He lived in her house ; he drank
her liquor. Why, this evidence shows that John Surratt, Herold, and John M.
Lloyd played cards and drank together. You all know what Robert Burns
says in his celebrated poem of Tam O'Shanter, in speaking of Tam O'Shanter's

friend

:

"Tam loved bim like a brither,

For tbej'a beeu druuk for weeks togitber."

But, says the friend and companion of the prisoner at the bar—the confiding

and confidential agent of his mother, unwilling to testify against her when put

on the solemn sanction of an oath, but when required to do so he speaks out

—

he says certain arms were furnished him by the prisoner at the bar ; that he

71
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concealed tliem, the prisoner showing him where they could be safely concealed'

he protesting at the time against it, protesting that it might get him into some I

personal difficulty. The mother knew of the transaction, for on the 14th ofji

April we have Lloyd's own testimony that she asked him where those shooting-

'

irons were, and said they might soon be needed, or words to that effect. But,

gentlemen, I am going too fast, for I do not desire to speak to confuse you. I

say, first, that her house is the rendezvous ; and that, secondly, she furnishes

'

arms, or knows of their being furnished. On the night of the 14th of April,

Booth and Herold returned, and are leaving the city of Washington in flight

for their lives. Booth had broken his leg as he sprang from the private box of

the President of the United States to the stage upon which the actors M'ere

performing. Herold was his companion. Fatigued and jaded, they needed a

little refreshment, and they came here to get it. At Surrattsville they called

for whiskey from the agent and friend of the prisoner and his mother, and drank

it out of the very bottle which she herself had left in the custody of Lloyd,

stating to him at the time that it would soon be called for. She gives them a

home, gives them arms, gives them whiskey, not to nerve but to refresh them

after the commission of their horrid crime. But Booth, in making his escape,

needs something more than whiskey and arms. It is necessary that he should

secrete himself as he travelled through the country, and that he should see per-

sons approaching him from an immense distance he needs a field glass, and has

it delivered to him by the friend and agent of Mrs. Surratt. She herself left it'

there on that very day for that purpose. Is that all 1 Booth is captured ; he

is shot ; an arm is taken, if not from his dying grasp, from near his person. It

is brought into this court and identified as the very arm which had been pro-

vided for liim by the prisoner at the bar, under the circumstances to which I

have just referred. Is that all ? That is enough. 0, gentlemen, I may have

something more to say about this spirit of sickly, mawkish sentimentality, as it

is called. Is not that enough? That is not all. Mrs. Surratt goes to her home;

the officers of justice, by a sort of intuition, find their way to 541. While they

are there, an individual in the disguise of an honest workman, who made a liv-'

lug, one would suppose, by the sweat of his brow, makes his appearance. Iti

excites suspicion, and he is arrested. He turns out to be Lewis Payne, the very

man Avho had been quartered at Mrs. Murray's house—the honest Irish lady,

who, when she received him, was entirely unconscious of his true character, but

who was imposed upon by the conjoined efforts of Booth, Surratt, and Mrs.

Mary E. Surratt, which would prove her at least an accessory after the fact.

Taken altogether it proves she was engaged in the conspiracy. When he is

arrested—and he says he came there for the purpose of digging a ditch, for which

purpose he had been employed by the lady of the house—she is asked :
" Do

you know this man ? " There is no disguise in that ; that depends on evidence

which is irrefragable, which cannot be assailed successfully. She raises her

hands to heaven and exclaims, " I do not know him." How often has this •

court held that falsehood is one of the darkest badges of guilt 1 She denied

all knowledge of the man who fled to her for her protection ; whom she had

quartered in the city ; by whom she had in part executed the cruel, bloody pur-

pose of this infernal conspiracy. Put these facts together, gentlemen of the

jury, and how can you avoid the conclusion that she knew of this conspiracy

and acted some part in it 1 The law is, that if she acted any part, however
^

minute, she was guilty. Now, let me observe that I have not so far referred to

the testimony of Weichmann. But when you consider these facts in connection
|

with his testimony,, and her solemn admission with it, you see the criminals stand
'

confessed. 0, that it Avere not so ! How can you start an attack on the hon-

orable men who condemned her ? I care not how it was ; she was proved, by

evidence so conclusive, to be connected with the crime which Mr. Bradley in his

argument has characterized and in strong and eloquent terms denounced. I would
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not un'flertake to say that the jury did err in convicting Mrs. Surratt under such

circumstances. Gentlemen, I do not speak disrespectfully of woman; you

are like myself, probably, old mari'ied men. A woman's weapon is her

tongue. Charlotte Corday, it is true, with her own hand inflicted the death-

blow upon the fierce and bloody Marat. Jael, with her own hand, struck

down Sisera, who was an enemy to the chosen people of Jehovah. Helen Mar
assumed the dress and naelded the sword of a knight, that she might fight by the

side of the man she loved, but who was proof against her wiles. But these are

exceptions to the general rule. Her tongue, that sword of fire, is the weapon
with which she sows the seeds of bloodshed, and violence, and discord. With
her tongue did she stimulate these young men to crimes of blood and horror.

Do you realize, gentlemen of the jury, the responsibility resting upon you?
Here we are in the presence of gentlemen and ladies, perhaps of little boys and
girls. You are educating public sentiment. I heard that remark made—and it

impressed itself upon me—by a venerable old gentleman upon a case somewhat
similar to the present. I call upon you as conservators of the public peace, as

Christian men, to say to woman, Keep your proper place; subn^^t to the laws of

God and of your country ; train your children to love their country as they do

their God. But if you dare to raise your arm, to unsex yourself and engage

in a conspiracy against the nation's life and the nation's honor, to make a widow
of one of your own sex, to strike down the father and husband in the presence

'of his wife and child, I call upon this honest jury of my countrymen to spurn

jtliat spirit of mawkish sentimentality. "Who would allow a crime like this to go
unrebuked, and a great criminal like this to go unwhipped of justice] Vindi-

jcatethe laws of your country ; maintain the integrity of the judicial ermine,

i
I dismiss this subject, gentlemen of the jury, for, you understand it, I have

.nothing to do particularly with Mrs. Surratt. I am trying this case, and before

proceeding to this point I thought it proper to call your attention to these facts.

,
Upon this point I shall be very brief, for if you listened to my argument before

the court and comprehended it, as I am sure you did if you paid attention, you
will have recollected that it is immaterial whether the object of this conspiracy

was murder or personal violence to the President of the United States. If the

learned counsel for the prisoner should undertake to argue before you that there

.was a conspiracy to abduct the President, of which the prisoner was a member,
tbut never intended to kill him, it is entirely immaterial; for I repeat, when a

man engages in an vinlawful and dangerous enterprise of this kind, and human
life is taken, the law of the land holds him responsible for the consequences, of

which he was the unlawful original cause. I do not know how I can illustrate

this better than in this way : If a number of parties set out to go to your house,

and by personal violence to ta^ you from the presence of your wife and chil-

dren, and you resist it, the natural conseq^ieuces would be bloodshed ; and if

,the parties who engaged in such unlawful purpose, the result of previous con-

spiracy, if death is the consequence, are all guilty of murder.

, Mr. Merrick. Will my learned friend permit me to interrupt him for the pur-

pose of understanding, which I really do not, the point he makes 1 Do you mean
to say to the jury that if there was a conspiracy for the prosecution of one pur-

pose, the design of which was the accomplishment of one purpose, and the con-

. spirators, some of them, entered upon another and a different purpose, all the

original conspirators are guilty 1 Or do you mean to say that all the conspirators

who conspired for one purpose are responsible for whatever may have been done
in the prosecution of the original design of the conspiracy ? To illustrate it

:

lou have several times in your argument referred to a conspiracy to abduct and
a conspiracy to kill. Now suppose there was an original conspiracy to abduct,

and no etlbrt was made to accomplish the abduction, but some of the conspirators

change that original design to a conspiracy to kill, and the killing w;vs in conse-

quence of that agreement to kill, not as an incident in the abduction, do you think
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that the original conspirators to the plan of abduction are responsible for the

killing ?

The District Attorney. I understand you perfectly, and an answer to

your question would only involve a repetition of my argument.

Mr. Merrick. Not at all ; I merely desire to understand your argument. We
do not comprehend it.

The District Attorney. I will then restate very briefly my argument. It

is this : That if the original plan of the conspiracy was to abduct the President of

the United States, or to do him any personal violence, and the prisoner was a

member of that conspiracy co-operating with them ; and if, while co-operating

with them, the plan to abduct is abandoned, and murder was committed, he was

equally guilty with them in the murder.

Mr. Merrick. Then I understand you the killing must be in the attempt to,,

abduct. I think I understand you. a

The District Attorney. I don't think you do understand it exactly.
*

Mr. Bradley. If we understand you aright, you give up the whole case.

The Distinct Attorney. I hope, gentlemen of the jury, you understand

what I am saying. The gentleman says the killing must be in an attempt to

abduct. You understand my argument, that if there was a conspiracy to do any

personal violence whatever, and during the existence of that conspiracy, the

prisoner at the bar being a member of that conspiracy, the attempt is made by

any of the conspirators to do him any personal violence and he is killed in con-

sequence, they are all equally guilty. I understand the proposition of law od

the part of the gentlemen on the other side, but I dou^ot agree with them.

I now go, gentlemen of the jury, to the fifth point in my case, which, as I have

already intimated, is in my judgment an immaterial point; for if I am right in

the view of the law which I have taken, I might safely rest the case upon th(

points I have already submitted to your consideration. But it is my duty ir

preparing every criminal case to present every point tliat arises in order that 1,

may have the opinion of the court and of the jury upon it. My opinion if

worth nothing except as advisory. Upon matters of law the opinion by whicl

you are bound is that of the court, and it is your opinion of the facts which m\
important in the determination of the case. Therefore it is my duty to prove

all the points, if I can, by fair and honorable means. And though in my judgmen'

it was unnecessai'y to prove that the prisoner at the time was present actually ir

the city of Washington on the 14th of April, 1865, yet we have offered evidence

upon that point, and I think established it beyond controversy. You will observe

that it is not for us to prove how he got here. It is not for us to prove how h(

got away. If it was necessary to prove this point at all, all that would be in

cumbent upon us would be to fix him here, aum that shifts the burden of prool

on the opposite side and devolves upon them the burden of showing that it wae

impossible for him to get here, and impossible for him to get away. I have fixed

him here by thirteen witnesses. Mark that, gentlemen. I have fixed the prisonei

at the bar in the city of Washington on the 14th of April, 1S65, by thirteei

witnesses. And before I proceed to discuss this testimony let us see if we di(;

not trace him here. On the 12th of April, 1865, he was in Montreal at the St

Lawrence Hotel. Mr. Sangster, clerk of that hotel, says that he left at 3.30 fo

the New York train. This you cannot doubt. Dr. McMillan testifies to hi

admission that this was in response to a letter from Booth that it was necessary

for them to change their plan of operations, and that he should come on to thi

city of Washington ; thereby admitting that he was at that time a member oi

the conspiracy. By the concurrent testimony of Sangster and McMillan hi

leaves Montreal April 12 at 3.30, in obedience to a summons from his chief fo'

the purpose of changing his plan of operations : if previously to abduct, no^

to murder ; because the result has a retrospective effect, and shows what was th,

plan of operations which they then contemplated. According to the testimon;
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if St. Marie he left the city of Washington on the 15th of April ; according

the testimony of Maurice Drohan, having left Montreal, as stated, on the 15th.

On the 13th he is seen at the ferry near the city of Williamsport. I could not

lelp being struck with the manner of Mr. Bradley when this witness was put

ipon the stand. It was a piece of acting which would have done credit to

,3dwin Forrest. Why, says he, " Go; I don't want to ask you a single word."

ifou recollect it. You recollect that honest Irishman. I am of Irish descent

nyself, and you know that while Irishmen will drink whiskey and fight, an
[rishman is bound not to tell a lie. What right have you to doubt his tosti-

nony ? Who contradicts him ? If they had dared to assail his reputation they

vould have made the attempt. Did Mr. Bradley dare to cross-examine him 1

Mr. Bradley, (sarcastically.) No, I did not.

The District Attor\ey. Has he contradicted him? On the contrary, gen-

llemen. I do not want to excite levity, for it is too solemn. But you will

recollect that this witness is coufii-med by the train-master, who said that a man
;ame to him very anxious, and inquired when the trains would run between the

city of New York and to Washington. lie supposed that the man inquiring

w&s a rebel spy, or confederate soldier, and did not wish to give him any satis-

r'action; so he put him off. He believed that the prisoner at the bar was
:hat man ; that I understand to have been his testimony. I do not want to

CQistake it. I grant that he did not identify him positively; but he said that he

Looked like the man ; that he believed him to be the man. Very well. One
svitness identities him positively, and another says he looks like him. Now,
gentlemen, let me recapitulate. Sangster starts him ; Drohan sees him on the way

;

mother witness expresses a belief that he saw him. Other witnesses prove that

the trains were then running from Elmira, where he is conceded to have been
DU the 13th, and where he admits to Dr. McMillan that he was. They prove

that special trains, construction trains, and gravel trains were running between
Elmira and Williamsport, from Williamsport to Sunbury, and trains from Sun-

bury to Baltimore, and from Baltimore to Washington. One witness starts him,

one sees him, and hosts of witnesses show he could get here. St. Marie swears

to the admission that he was here, and left the next day. Now, have we not

got him here pretty well 1

Ah, gentlemen, neither the declamation and the powerful eloquence of my friend,

Merrick, nor the powerful logic of my old friend, Mr. Bradley, the Ajax of the

bar, can get over such evidence as this. I appeal to the facts. We have him
here, then, and, as I have said, we have thirteen witnesses who saw him here.

I Mr. Bradley inquired in what time he could come here from Elmira ]

\ The District Attorxby. I do not recollect about that; I have shown that he

did come here, and we have thirteen witnesses who saw him here. Let us see who
they are : David C. Reed, Susan Ann Jackson, Vanderpool, Cleaver ; Wood, the

barber; Rhodes, the hen-pecked husband, (I believe he is understood to belong

to that eminently respectable class of our fello^v-citizeus called hen-pecked

husbands, and I do not think it is anything to his discredit.) There are, then,

St Marie, Sergeant Dye, Grille, John Lee, Heaton, Coleman, Cooper. Here,

gentlemen, are thirteen witnesses, who place him in the city of Washington

;

'eight positively, and five to the be.st of their knowledge and belief; and, as my
friend Mr. Pierrepont suggests, at different places and at different hours, and
the testimony of no one is inconsistent with that of the others. There has been

an attempt to attack several of these witnesses. As I have before stated, my
learned friends had the right to attack the witnesses, if they conceived it to be

their duty to do so, and to discredit them before this jury: but before you dis-

credit them, you must see that they are successfully attacked. The first witness

upon the list is David C. Raed. Now, my friend Mr. Bradley, jr., in his opening

address, was guilty of an inconsistency in his statement of the character of this
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witness, and I will satisfy him of it before I am through. In that speech he

charged that David 0. Reed was a notorious gambler.

Mr. Bradley, Jr. Isn't he?
The District Attorney. Are not the jury sworn to decide this case accord-

ing to the evidence 1 Where is the witness who has dared to assail the reputa-

tion of David C. Reed for veracity? a man known in this country, and in this

city—an honest man, and a truthful man. Do you suppose with a man who has

lived twenty or thirty years in the city of Washington, who comes from the

State of Virginia, who used to drive a stage there between two prominent points,

who has a family here, a wife and children, if they could have attacked him,

they would not have attempted to do itl

Mr. Merrick, in his speech the other day, said we had laid a mass of corrup-

tion at the feet of the court and jury. Gentlemen, if they could have done so
^

successfully, why did they not attack Reed ?
j

Mr. Bradley remarked they could have done it successfully. • I

The District Attorney. You did not do it. . I

Mr. Merrick. No, and we had good reasons for it.

The District Attorney. You did not do it, and I have the right to infer

that it was because you could not do it. The rule of law is, expressio unius est

exclusio alterius ; you have brought no witness here to assail his character, and I

have the right to conclude that if you could have assailed it, you would have,

done it. David 0. Reed, therefore, stands before this jury unimpeached and unim-

peachable; aiid if this honest jury disbelieve him, and treat him as a peijuier,

what guarantee have you for yoiir character when placed under similar circum-

stances ? Suppose the learned counsel here, in a case in which you were a

witness, should get up and make the same accusation against you, and without

bringing a witness to the stand, ask the jury to discredit your testimony, what

safety would there be for any man's character ? What does Reed swear to 1

You cannot disbelieve him. Why, gentlemen of the jury, it was a distressing

sight. Did not you see that tall, brawny man when he took the stand, almost

broken down with emotion ? My colleague noticed it, and remarked it to me.

His voice was tremulous with emotion. He had known that prisoner from youth.

He had known his father. He had no earthly motive to testify against him.

He was not a northern man, filled with prejudice against him, but a man in your

own city, born upon southern soil—a man, I believe loyal to the cause of the

Union—a man against whom, as a witness, not a breath of suspicion can be

raised. He says he knew the boy's father; that he knew the prisoner from his

boyhood; and he swears positively that he saw him here on the 14th of April,

1865.

Mr. Bradley. 0, no.

The District Attorney. Did he not swear positively? Let us look at the

testimony.

Mr. Bradley. The jury can judge of that.

The District Attorney, That there may be no misunderstanding on that

point, I will ask my colleague to read the testimony of this witness.

Mr. PiERRBPONT read from the testimony of David 0. Reed as follows :

" Q. In what city do you live ?

" A. In Washington city.

" Q. How many years have you lived here 1

" A. About thirty years.
" Q. Do you know the prisoner at the bar by sight 1 (Prisoner made to stand

up.)

"A. I do.

" Q. How long have you known him by sight ?

" A, Since quite a boy.
•' Q. Since you or he was quite a boy ?
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" A. Since he was quite a boy.
" Q. Were you in the city of Washington on the day of the murder of the

President 1

" A. I was.
" Q. Did you see the prisoner at the bar on that day in Washington ?

" A. I think I did.

" Q. Where did you see him ?

" A. I saw him on Pennsylvania avenue, just below the National Hotel. I

was standing, as he passed, just in front of where Mr. Steer keeps, the sewing-

machine store.

'' Q- Which way was he going ?

" A. From towards the Capitol.

" Q. About what time of the day of the 14th was it ?

" A. It was about half past two, as near as I can recollect—between two and
half past two.

" Q. Had you a nodding acquaintance with him at all 1

" A. 1 had ; I knew him, and I suppose he knew me. There was no intimate

acquaintance at all I recognized him when I met him.
" Q. As he passed did you recognize him, or he you ?

(" Question objected to by Mr. Bradley as leading.)

" Q. As he passed, state what occurred.
" A. There was a recognition ; whether it was by him or me first, I am unable

to say.

" Q. State whether it was by both.
" A. I could not state positively whether I nodded first or he did ; we both

nodded.
" Q. Will you state whether there was anything about his dress or equipments

on that occasion which attracted your attention ?

" A. There was.
" Q- Will you tell the jury what it was 1

" A. What attracted me more particularly was his dress rather than his face,

i
I remarked his clothing very particularly.

" Q- What was there about him that attracted your attention ?

" A. The appearance of the suit he woi-e—very genteel ; something like coun-

try-manufactured goods, but got up in a very elegant style, the coat, vest, and

pantaloons.
" Q. Was there any reason why you noticed his clothes 1 If so, state it to the

my.
" A. I cannot say there was anything particular except his appearance, so re-

markably genteel. I was rather struck with his appearance.
" Q. State whether he was on foot or on horseback.
" A. He was on foot.

" Q. What was there on his feet ?

(" Question objected to by Mr. Bradley as leading.

" Objection overruled.)
" A. I suppose he had boots or shoes. As he passed from me I turned and

looked at his feet. He had on a new pair of brass spurs.

" Q. Now describe these spurs.
" A. They were plain, common brass spurs ; nothing very particular about

them except the rowel.
" Q- What was there about the rowel ?

"A. The rowel was very large and very blue; they evidently were bran new.
" Q. What was upon his head 1

" A. He had on a felt hat. It was not one of these very low-crowned hats
;

it had a rather wide brim—a sort of drab-color felt hat.

" Q. State whether the brim was a stiff or limber one.
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" A. It was a stiff-brimmed hat.
** Q. Which way did he go after passing you 1

" A. He was passing up the avenue towards the Metropolitan Hotel froDi

where I was standing.
" Q. State whether his gait was rapid or slow.
" A. It was not very rapid ; an ordinary pace in walking ; nothing very hasty.':'

Now, gentlemen, if this- is not the most positive and conclusive recognition of

the prisoner, then I cannot understand the English language. I would give

more credit to testimony stated in this way than I would to a man who swore
positively that he saw him without being able to describe his dress and appear-

ance. According to the testimony of David C. Reed, at that hour of the day
the prisoner appeared on Pennsylvania avenue booted and spurred and prepared

for action. Gentlemen, the responsibility is with you. That is the testimony

of one of the witnesses, and I shall show you hereafter that there is not a scin-

tilla of evidence contradicting it. Dispose of it as you please ; whatever dis-

position you make of it, I shall be satisfied. My duly and desire is simply as

an honest man to aid you, as 1 am required to do, in the discharge of the obli-

gations resting upon you.

The second witness is Susan Ann Jackson. She identifies him positively

;

she states not only that she saw him, but that she heard his mother say " that

is my son." This Avitness cannot be mistaken. It is for you to say whether
she has committed the crime of perjury. If you think she has, say so. There
has been no attack upon her general reputation for veracity by witnesses speak- '

ing directly to that point. We have introduced several ladies with whom she

lived, and who have given her a high character. And in this city, where servants

are so insubordinate, when a mistress of a household comes forward and testifies

to the general character of a woman having such a face as this girl has, I should

be disposed to give credence to her statements. They have attempted to con-

tradict her by one Eliza Hawkins, I grant you, but Eliza Hawkins has been i

contradicted on the other hand by Samuel Jackson, the husband of Susan Jack-
'

son. Well, I am not prepared to say that her husband would swear to a lie to

confirm his wife. I would not like to be tempted to swear to save my wife's

life. A man might commit perjury to save the life of his wife, but I do not !

think he would commit that crime merely to confirm the statement of his wife.

Eliza Hawkins attempts to contradict her by stating certain conversations. I

have endeavored to illustrate to you that this is the most uncertain way in the

world in which to contradict a witness, and this man swears that he was in the

room and heard no such conversation. I grant you that it is negative rather

than affirmative testimony ; but it is for you to say, Avhen the witness swears

positively to a fact about which she could not be mistaken and about which, if

she has not testified truly, she has committed the crime of perjury, whether you
will reject her testimony because another witness comes forward and attempts

to contradict her by repeating a certain conversation.

The third witness is Vanderpool ; and after the remark of my friend Mr.

Bradley, jr., in reference to his examination, I must attack him a little in a

friendly way. In his opening address, after denouncing Vanderpool, he pointed

his finger at me and said, " This gentleman did not contradict it when he made !

a statement somewhat inconsistent with the truth." From the personal relations
[

existing between us, I can hardly suppose the gentleman would charge me with
|

allowing a man to state in my presence what I knew to be a falsehood, without 1

correcting him.

Mr. Bradley, Jr. You did allow him to state a falsehood, that you knew to

be a falsehood, and did not correct him.
The District Attorney. Let us see if he did. I will show you that the

gentleman does great injustice to the witness, and great injustice to me. He .

asks Vanderpool whether he had been summoned to the city of Washington.
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It never occurred to me that the question was asked for the purpose of contra-

dicting him. I never thought of such a thing until the counsel uttered this

remark. Vanderpool said he had never been summoned, but that he had come
voluntarily; that he knew of this matter, and, as he explained on cross exam-
ination, his conscience hurt him, and he thought it his duty to come here and
make the explanation. He Avrote a letter to me and informed me of what he
knew, and I sent a telegram to him to come on and he would be paid. He did

come on ; and now, I submit to you, gentlemen of the jury, and to the candor

of the gentleman, whether, if he had intende^ to contradict him, he should uot

have asked him if he did not receive a telegram from me ? Then, the witness

would have been put on bis guard, and if he had contradicted it I should have
con'ected him. 1 scorn the imputation that I would allow a man to state a

falsehood upon the stand and I not correct him.

Now, let me ask, by whom is the reputation of this witness for veracity as-

sailed ] He told you he came from the city of New York. It was conceded

by Mr. Bradley, in his opening remarks, that he belonged to one of the most
respectable families in that great commercial emporium. It seems his father was
per3t)nally known to my eminent colleague, (Mr. Pierrepont ;) that he was in

the office of an eminent attorney in that city. There was every opportunity to

assail him, but no effort was made to do it. And how do they attempt to con-

tradict him ? They attempt to show that he was mistaken in the kind of tables

he describes ; that he said they were round tables, when, in fact, they were
square tables, where he attended this bacchanalian exhibition on the 14th of April.

You remember that he, being a stranger, did not attempt to fix the place, and
upon examination we find that both in Teutonia Hall and in Winter Grarden

round tables were used, and that at both those places they had music and that

girls danced in the afternoon occasionally.

Now, gentlemen, do you suppose a man who had been a captain in the army
of the United States, a man who had been a lawyer by education, a merchant,

an honest mechanic, or any business man who had been associating with gentle-

men, who has an honest father and I suppose a pious mother— for an honest

man is apt to have a pious wife—a young man in the morning of life, with all

his hopes and prospects before him, would volunteer to come on here from the

city of New York, before this honorable judge and before this honest jury, in

presence of the district attorney, before a gentleman from his own city, and be-

fore such counsel as Mr. Bradley and Mr. Merrick, who could expose him, and
dare to tell a falsehood about a matter in reference to which he could be so easily

contradicted 1 Gentlemen of the jury, are not you as sure as that you are now
living, from the testimony of Vanderpool, that the prisoner at the bar was in

this city on the 14th of April? No, I will not say that; for you might be mis-

taken. But is it not powerful testimony, fixing the prisoner at the bar in Wash-
ington on the 14th of April, in company with John Wilkes Booth, in a music

saloon, stimulating himself with liquor preparatory to the perpetration of the

great crime which they had so long cherished in their hearts, and which was
now almost ready for consummation ?

Who is the next witness ? William E. Cleaver. Now, I intend to express

to this jury no opinion which I do not honestly entertain. I intend to express

to you my honest conviction, and then I shall have discharged my duty to God
and man, and the responsibility lies at your door. I say frankly that I would
not convict any living man upon the uncorroborated testimony of William E.

Cleaver. I do not wish to do him injustice, and perhaps I may be wrong in

this. Some of you, perhaps, heard my denunciations against him. But, gentle-

men of the jury, it is my duty, when I understand a bad man knows a fact, to

put him before you, and it is for you to say whether you will believe him or

not. He may have had a motive to swear falsely, but my friend will uot charge

that I gave him any. But when a bad man swears to a fact and is corroborated,
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the conrt and jury have a right to it, and the prosecuting attorney is false to his

duty if he exchides it from their consideration. Remember that it was brought
out on cross-examination that it was through that perjurer Sanford Oonover, to

whom he told confidentially what he knew, that the fact of his knowledge came
to our information. It did not come directly from him, for I would liold no
communication with such a person

;
you know that. But, gentlemen, his testi-

mony is before you ; treat it as you please ; strike him from the record if you
think proper ; but if he is confirmed, and testifies under circumstances that

are corroborated by other witnesses, can you do it ? That is for you to settle,

not for me.

I was somewhat amused at the witnesses brought here to assail his reputation

for truth and veracity. Who were they 1 Bill Horner, a quack, a modern Escu-
lapius, who has invented a medicine by which he is killing the good people of the

city of Washington. Harry Middleton and John C. Cook are the others. Harry
Middleton, a man who has coined money upon the tears of widows and orphans

;

who has spent his life in dealing out liquid fire in a little restaurant or groggery,
in the city of Washington, if I am not mistaken. €ook is a neighbor of mine,
and I do not intend to say anything against him ; I do not intend to alludfe to

his business, for that is an exciting subject. He is a very clever sort of man. a
very nice man, but he is a horse trader, and they are the very last men to be
called on, ordinarily, to prove the character of any one for truth and veracity.

But I dismiss Cleaver, and leave him in your hands.
Who is the fifth witness ? Wood, the barber. I do not know whether he is

a white man or a colored man.
Ml'. Bradley. He is a good witness.

The District Attorney. Thank you, Mr. Bradley; that is the kindest
thing I have heard yet. Then the honorable gentleman cannot himself resist

the force of his testimony.

Mr. Bradley said he had remarked that he was a good witness, ironically.

He had testified to seeing the prisoner between eight and ten in the morning,
when the counsel for the prosecution admitted he could not possibly have
reached here.

The District Attorney. Then I was too fast ; I differ with the gentleman,
but it is not worth while for us to argue that question now. It is an hone-^t

difference between honest men, and we are now appealing to honest men to settle

it between us. Can this man Wood be mistaken 1 I ask my colleague to read
from his testimony.

Mr. PiERRKPONT read as follows from the evidence of Charles H. M. Wood :

Q. What is your business ?

A. I am a barber by trade.

Q. Have you been a barber in the city of Washington for some time ?

A. Yes, sir ; ever since I have been in the city.

Q. How many years 1

A. Since December, 1862.

Q. Where was your barber shop in April, 1865 ?

A. I came here on a Saturday, about the first of September, 1862, and I en-

gaged to go to work at Messrs. Booker & Stewart's barber shop, on E street,

near Grover's theatre, next to the old Union building.

Q. In this city 1

A. Yes, sir.

Q. Are you working at the same shop now]
A. No, sir; I now have a barber shop under the Ebbitt House, near Four

teeuth street. I am now in business for myself.

Q. Did you know Booth by sight before the assassination ]

A. Very well, sir.

Q. Did you ever cut his hair ?
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A. I have, frequently.

Q, Did you ever shave him ?

A. I have.

Q. You kuew him well ?

A. Very well, sir.

(The prisoner at the bar was here requested to stand up, which he did.)

Q. Have you ever seen that man (pointing to the prisoner at the bar) before ?

A. I have.

Q. On the morning of the assassination did you see him ?

A. Yes, sir.

Q. Where did you see him ?

A. I saw him at Mr. Booker's barber shop.

Q. What did you do to him ?

A. I shaved him and dressed his hair.

Q. Will you tell us who came into the shop with him, if anybody ?

A. Mr. Booth came in, there were four persons who came together.

Q. Who were the four persons besides Booth and Surratt ?

A. A gentleman I take to be Mr. McLaughlin ; they called him *' Mac," and

from his appearance, I having seen the picture of Mr. McLaughlin, I should

think it was him.

Q. Did he tell you where he had come from that morning—McLaughlin ?

A. They were speaking of Baltimore ; the conversation between them was in

reference to some Baltimore

Q. Between whom ?

A. Between Mr. Booth, Mr. McLaughlin and Mr. Surratt. The other gentle-

man that was with them had nothing to say ; he sat down nearly in the rear.

Q. Did you ever see the other man afterwards ?

A. I never saw either of the parties afterwards except this gentleman (the

prisoner.)

Q. Who was the other man ; do you know 1

A. I did not know him.

Q. You may describe the man.
A. He was a short, thick-set man, with a full round head ; he had on dark

clothes, which we generally term rebel clothes, and a black slouched hat.

Q. Did you cut Booth's hair that morning ?

A. I did; I trimmed his hair round and dressed it.

Q. Won't you tell the jury what occurred between Booth and Surratt while

you were trimming Booth's hair ?

A. There Avas nothing particular that occurred.

Q. What was said ?

A. While I was waiting on Mr. Booth, Mr. Surratt was sitting just in the

rear of me; the thick-set man was sitting to the left of the looking-glass, just

in the rear of my chair. The glass was next to the wall, and Mr. Surratt was

on the right side of the glass, the other one on the left hand. There were not

any words particularly that I remember said or interchanged ; but when I had

got through waiting on Mr. Booth, he (Mr. Booth) got out of the chair and ad-

vanced towards the back part of the shop ; Mr. McLaughlin was in that direction

doing something about the glass. Mr. Surratt took my chair immediately on

Mr. Booth's getting out. During the time I was spreading my hair-gown

over him, and making other preparations for shaving him, this other young

man, rather tall, with dark hair—I tliiuk not black but dark brown hair—rather

good looking, with a mustache, was figuring before the glass ; he had on a

black frock-coat, and putting his hand in his pocket he took out two braids ; a

black braid with curls he put on the back of his head, allowing the curls to

hang down ; he then took the other braid and put it on the front ; it had curls
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also, and they hung on the side. When he had done this he said, " John, how
does that look ?"

Q. Whom did he address as John ?

A. I do not know whether it was Mr. Surratt or Booth, but in making the

remark, he said " John," I turned round and said, " He would make a pretty

good-looking woman, but he is rather tall." Says he, " Yes," in rather a jocular

mannei", laughing at the time. He seemed to look taller to me when he put on
these curls than he did before, though I had not taken particular notice of hira

before that. This time Mr. Surratt said to me, " Give me a nice shave and
clean me up nicely ; I am going away in a day or two."

Q. Will you state, when he said " Clean me up nicely," what his condition

was as to being clean or not ]

A. He seemed to be a little dusty, as though he had been travelling some little

distance and wanted a little cleaning and dressing up, as I am frequently called

upon by gentlemen coming in after a short travel.

Q. Did he say anything to you about Booth ?

A. Yes, sir.

Q. What was that 1

A. He asked me if I noticed that scar on Booth's neck. Says I, "Yes."
Says he, " They say that is a boil, but it is not a boil ; it was a pistol-shot." I

observed, " He must have gone a little too far to the front that time." This
gentleman (Mr. Surratt) observed, " He like to have lost his head that time."

I then went on and completed the shaving operation. I shaved him clean all

round the face, with the exception of where his mustache was. He had a slight

mustache at the time.

Q. What did you do with the hair ?

A. After I was done shaving, I washed him off in the usual way, dressed hia

hair, and put on the usual tonics and pomade.

Q. Tell the jury about what time in the morning it was.

A. I think it was near about nine o'clock. I had had my breakfast.

Q. Where had you been that morning?
A. I had been up to Mr. Seward's, and had come down again.

Q. Where did you find Mr. Seward 1

A. In his room, third story.

Q. Was he up or in bed ?

A. He was up.

Q. Did you see any other gentlemen at Mr. Seward's that morning ?

A. Yes, sir; I think I did.

Q. Whom did you see 1

A. Mr. Stanton called. Mr. Seward was either on the bed, or on the chair

by the bed, when I shaved him. I do not remember now exactly which.

Cross-examined by Mr. Bradley :

Q. Where did you commence to work after arriving in this city ?

A. I commenced to work at Messrs. Booker & Stewart's, on E street.

Q. And continued to work there until you went to the Ebbitt House 1

A. Yes, sir.

Q. You say this thing occurred at the shop of Messrs. Booker & Stewart,

about nine o'clock in the morning ?

A. I think it was about nine o'clock.

Q. And you had been up to Mr. Seward's and shaved him 1

A. Yes, sir, and returned.

Q. Mr. Stanton was there ?

A. Yes, sir.

Q. Who else was in the shop at the time, do you remember ?

A. There were several hands at work there at the time.
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Q. What sort of a looking man was McLaughlin 1

A. The gentleman T have taken ti)be McLaughlin—thej called him "Mac"
in referring to him—was a man quite as tall as Mr. Surratt, I think near about

the height of Mr. Surratt and Booth. They were all three nearly about one

height. Perhaps he might have been a little the tallest.

Q. Was he a fine-looking man ?

A. Yes, sir ; he was what I would term a very handsome man.

Q. Do you remember his hair at all?

A. It was very dark brown. I do not think it was black.

Q. Had he any beard on his face ?

A. He had a mustache on, and, if I mistake not, an imperial ; but I am not

so sure about that. I am certain he had a mustache. I took more particular

notice of his hair and his size. He had on a black frock-coat. I think he had
a black silk hat, and light pantaloons.

Q. Do you remember how Mr. Surratt was dressed ?

A. He had on, I think, as near as my memory serves me, rather light clothes,

but I did not take particular notice of his clothes. As soon as he got into my
chair, I took up my hair-gown and spread it all over his clothes, so that you
could hardly see anything except the tips of his pantaloons.

Q. You saw him while you were shaving Mr. Booth, did you not 1

A. He came in with the rest of the party.

Q. Could not you distinguish him as well as you could distinguish McLaugh-
lin and the other man 1

A. If I had taken that much notice. I took more particular notice of his

head and face.

Q. You had the same opportunity, however, to observe him as you had to

observe Mr McLaughlin 1

A. As near as I can remember, the clothes he had on were rather light. I

cannot remember the particular kind of clothes, whether woollen, linen, or

cotton.

Q. Do you remember what sort of a hat be wore 1

A. I did not take notice of his hat. Gentlemen generally come in there, take

their seats on that side next the wall, and immediately hang their hats on the

rack against the wall.

Q. You say he had no beard on his face ?

A. No, sir ; be had a slight mustache.

The District Attorney. Now, gentlemen of the jury, I think you will see

from the testimony of this witness that he could not be mistaken. If he has

testified untruly he has committed the crime of perjury. It is certain that he

saw John Wilkes Booth, for be had that scar which has been identified, and no

man could grease that head and rub and dress it and ever forget. And no man
could see that face (pointing to the prisoner) and converse with him under such

circumstances and forget it. It does seem to me that the testimony of this man
is absolutely conclusive. No juror will believe he has committed the crime of

perjury. No juror can believe that he is mistaken, in view of the detailed ac-

count which he has given of the interview betAveen the prisoner at the bar,

John H. Surratt, and himself on that occasion. And I do not think it neces-

sary to detain you longer in reference to the testimony of this witness.

The sixth witness is Rhodes. There has been no attack upon his reputation

for truth and veracity. I grant you that he is contradicted by a good many
witnesses in regard to certain matters of fact, while he is confirmed, you will

observe, by others. He is an honest man, gentlemen. But it is utterly impos-

sible for me to go into the testimony of all these witnesses ; I must leave some-

thing for the jury to do. I again assert that Rhodes is an honest man, and if

he is contradicted at all, it is in reference to immaterial matters.

The next is St. Marie ; and let me ask you who contradicts him ? Certain
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witnesses were brouglit here for the purpose of assailing his general reputation

for truth and veracity. The first one is Nagle, whose person seems to be so

sacred to my friend Mr. Bradley.

Mr. Bradley said he doubted whether Mr. Nagle said a word about St. Marie

in his testimony.

The District Attorney. Then I am mistaken ; it is in reference to ]\IcMil-

lan that Nagle testifies. There are, however, two or three witnesses who testify to

the general reputation of St. Marie for truth and veracity ; but there are other

witnesses who tell you that when he lived in Montreal they knew him well, and

that he was a man of high character for truth and veracity, and that this impu-

tation upon his honor arose from some little circumstance that occurred while he

was in the Educational Board, as it is called. That, hoAvever, is not in evidence

before you. It is in evidence before you that he made restitution, and who ia.

there in this honest jury that will not believe a man because in his youth he may
have committed a sin of which he has repented and made ample restitution ?

What motive has he to swear away this man's life ? They were brother zou-

aves in the service of his Holiness the Pope. Why should he come here to

falsely swear away his comrade's life ? The witnesses who have been broug-ht

here on the part of the government have triumphantly sustained his character

before this jury.

At this point the court took a recess till to-morrow at 10 a. m.

Tuesday, July 30, 1867.

The court was opened at 10 o'clock.

The District Attorney, resuming his argument, said

:

May it please your honor, and you, gentlemen of the jury : I hope, gentlemen,

you all feel refreshed after your slumbers of the night, and will be able to bear

patiently with me while I proceed still further to comment upon the testimony

which has been given. I will be brief as I possibly can consistently with my
sense of duty to the public.

On yesterday afternoon I was discussing the point of the personal presence

of the prisoner at the bar in the city of Wasliington on the 14th of April, 1865,

and there having been a general assault upon most of the witnesses who were

examined on behalf of the prosecution in reference to that point, I felt it to be my
duty to briefly consider seriatim the character of each witness that you might

have my views generally in regard to the persons who had been brought here

by the power of the government to testify in a case in which they could have no

personal interest, and, in my judgment, no motive to swear away the life of the

prisoner at the bar. The witness upon whose testimony I was commenting at

the time the court adjourned was Sergeant Dye. Who is he, gentlemen of the

jury? It is in evidence before you that he was a soldier who had won hon-

orable distinction in the service of his country, being promoted, I believe, from

a private soldier to the rank of a non-commissioned officer. A young gentleman

of rank and education, who receives a commission, perhaps, in consequence of

his family connection and his position in society, is worthy of credit—and I would

be the last one in the world to pluck a single laurel fromhis brow—but the young
farmer boy or mechanic Avho enters as a private soldier and fights his way up to the

rank of a non-commissioned officer, comes before an honest and discriminating jury

of his country under most auspicious circumstances. Show me the private soldier

who has been promoted to the rank of first sergeant, one of the most responsible

positions in the line, and I am ready at once to give credence to his statements

and to indorse his character. Where is the witness who has appeai'ed to assail

his general reputation for truth and veracity ? and I repeat, with reference to this
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young geutleman, what I said yesterday afternoon, that judging from the vigor-

ous assault made by the learned counsel for the prisoner upon all the witnesses

introduced on behalf of the prosecution where they thought it could not be

successfully met, and judging from the declamatory and inflammatory declaration

of the able and eloquent counsel who addressed the court on Friday afternoon,

" that he had stricken down a mass of corruption at the feet of the prosecution,"

we have reason to infer, gentlemen, that if there was a witness between heaven

and earth who would have dared to asi?ail the general reputation of Sergeant

Dye for truth and veracity, he would have been placed upon that stand and required

to speak within your hearing. No such witness having been produced, the natu-

ral conclusion is that his character is above suspicion—aye, far above the hope of

successful assault. He stands before you, then, unimpeached and an unimpeach-

able witness. You saw the searching and trying cross-examination to which he

was subjected by Mr. Merrick, and well did he earn the compliment which I after-

wards heard paid him : " You must have been a brave soldier upon the field of

battle, for you have borne yourself manfully under this most trying ordeal." Who
denies that he is a man of nerve, of courage, and of truth 1 The great philosopher

and philologist. Dr. Samuel Johnson has said that a man without courage is des-

titute of every other virtue. Yes, gentlemen, a man without courage is like a

woman without chastity, and the converse of the proposition is equally true.

Show me a courageous man, and I will point you to a truthful one. " Liar " and

•'coward " are synonymous terms. Gallantry and veracity are almost convertible

terms. It is true that some intimation was made calculated to cast a cloud of

suspicion upon the character of this young gentleman by the learned counsel for

the prisoner; but is it necessary that I should remind this jury again and again,

that the statements of counsel are not evidence, and that you are sworn to decide

according to the law and the evidence] I might kindly and respectfully rebuke

the learned counsel for the prisoner. What right had he where there was no evi-

dence—and I mean no disrespect in saying it—to publish a libel against a brave

and gallant soldier, who came here, in obedience to his country's call, to bear testi-

mony against the man who had assailed his country's honor ? We were prepared

to show, had any attempt been made to assail him, that he is honest, brave, and

trathful, and that he bears a reputation among his neighbors (where a man is

always known best) worthy the exhibition which he made upon the witness stand.

In the course of his examination, you will remember, gentlemen, that he said

that he had seen the pale face of the prisoner at the bar in his dreams. Speak-

ing to you as men of experience and practical wisdom ; I ask you if it is not con-

formable to your own personal experience and observation, that where a trans-

action occurs calculated to make a deep and lasting impression upon the mind

and memory, the image of it is represented, as it were, by a mirror in the

silent watchiugs of the night 1 The young gentleman illustrated the principle

most eloquently himself. He said he had dreamt of the girl who became his

future wife. No man ever loved a woman without dreaming of her. No man
ever loved his conntry without dreaming of some scene pr-esented to his own
observation where there was an assault ma^e upon its honor, its dearest interests,

and highest and holiest hopes. I had scarcely stepped out of the court-room,

; when a gallant Union soldier stepped up to me and illustrated it. He said :

"During the battle in which I was engaged, a. friend fell dead at my side.

Often have I dreampt of that painful scene." Is it, then, strange that a young

man who had tested his devotion to his country by risking for it all that a

man has—his hopes, his interests, his life—should dream of a man who had en-

deavored to dishonor that country by murdering its head and representative ?

In my opinion, gentlemen of the jury, poets are often philosophers ; and this

very principle is illustrated by the celebrated poet Dryden

:

" Glorious dreams stand ready to restore,

And pleasing shapes of all you saw betoie."
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The sentiment may be good, but I do not think the poetry is, (if I may be
pardoned for undertaking to criticise the translator of Virgil and the contempo-
rary of Pope.) The same sentiment is much more happily expressed, I think,

by the great American journalist, wit, and satirist, Mr. G. D. Prentice

:

"When Sleep's calm wing is on my brow,
And dreams of peace my spirit lull,

Before me, like a misty star,

That form floats dim and beautiful."

I have seen the idea represented on canvas. A young soldier, far away from

family and friends, is bivouacked for the night, perhaps upon the bloody field of

battle. He is lulled to sleep by the melancholy music of the groans of the dying.

Upon the wings of fancy he is transferred to his happy home. His wife and

children come to him with words of tenderness and love. Suddenly, as he

thinks, the stern reveille sounds the alarm to arms. He is aroused; but, alas!

finds it all a dream.

I say that the very fact that Sergeant Dye dreampt of this scene—the very

fact that he had the candor to acknowledge it—shows that it had made an impres-

sion upon his mind as well as upon his heart ; and that he was now telling to aa

honest jury of his country the truth, the whole truth, and nothing but the truth.

Shall 1 review his testimony, gentlemen of the jury 1 You all remember it.

But it is important, and I will briefly recapitulate the principal points. On the

night of the 14th of April he was in company with Sergeant Cooper, a friend

and companion, and by whom he is confirmed, as I shall show. In this con-

nection, 1 will observe, under the old Jewish law, when God himself established

a theocratic form of government, under which he was not only the spiritual

but the temporal head of His chosen people, it was provided that by two wit-

nesses should a man be put to death. On the night in question, as Sergeant

Dye is passing casually by Ford's theatre, with Sergeant Cooper, when the

attention of the latter is attracted by some one looking into the carriage of the

President. Without going through with all the details, suffice it to say that he

hears some one cry "Ten o'clock!" and ten minutes past. It was very well

calculated to arrest his attention. The gaslight was burning. He needed not

the light of the moon, for man, the agent of the Almighty on earth, had prepared

the means of detection. He heard him cry a second and a third time. Just then

the person who uttered that cry, or gave that command, was in such a position to

the gaslights that his features could be distinctly recognized. " I saw him," he says.

" The face was indelibly impressed upon my mind and memory. I dreamt of

him"—and then, assuming an air of indignant disdain that his veracity should

be questioned by Mr. Merrick, he says :
" That is the man." "A few moments

afterwards," he said, " tidings was brought that the President of the United

States had been murdered. On my way home I had a conversation with a

lady. 1 met some policemen, interchanged a few words with them, returned to my
camp, and communicated the sad intelligence to my commanding officer." He,

regarding him as a messenger of bad tidings, exclaimed in a moment of excite-

ment, " You are a damned liar, forit can't be so. The President of the United

States is not murdered. I cannot, I won't believe it." This, gentlemen of the

jury, is his plain and simple story. Do you believe it ? There is not one man
upon that jury who believes for a single moment that Sergeant Dye has com-

mitted the crime of perjury. As honest men, appreciating the value of human
charactei', you will not stamp upon this young man's brow that awful crime.

Now, I grant you, gentlemen of the jury, if he is conti'adicted, you have a

right to say so. The burden of proof is on them to successfully contradict the

witness. Have they done it ? I shall meet them fairly. First, they introduce

a Mrs. Lambert, of this city. Of that lady I shall not breathe an unkind or

disrespectful word. But mark it, gentlemen, she speaks of a different hour.

She is wrong as to time, and wrong as to place. Besides, in the language of
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Holy "Writ, " out of tbeir own mouths do I condemn them." How do you re-

concile the testimony of Mrs. Lambert with the testimony of that smoking
Dutchman ?—I do not say this disrespectfully, but because I do not recollect

his name. It commences with a " K." He swears that he was sitting in front

of his house, smoking his cigar. It took him half an hour to smoke it. He
didn't retire until long after the point of time fixed by Sergeants Dye and
Cooper as the time when they passed by the house of Mrs. Surratt ; nor did

he desist from the pleasure of smoking until he heard the voice of his wife up
stairs, calling, " Old man, come to bed." This was a summons which no loyal
husband dare disobey. [Laughter.] How do you reconcile the testimony of
these two witnesses? The Dutchman swears that no conversation occurred.

Mrs. Lambert swears that a conversation did occur. One cuts the throat of the
other. I take it that they are both truthful, for I am not in the habit of as-

sailing witnesses unless I feel forced to do so ; but as they dififer, the conclu-

sion is that they are both mistaken. Just so clearly as two plus two are equal
to four, these two witnesses, brought down to contradict Sergeant Dye, show
that he has spoken the truth, and is not mistaken relative to the facts in re-

gard to which he testifies; especially, gentlemen of the jury, Avhen he is con-
firmed and corroborated, as I expect to show you, by a host of witnesses. But
I hasten on. Now you will observe, gentlemen, that I have gone through with
the testimony of eight witnesses, though in a very brief manner. And here, if

you will pardon a common expression, I want you to " stick a pin." I want
you to remember this in your retirement, that eight witnesses swear positivelv

that they recognized the prisoner at the bar on the 14th day of April, 1865, in

the city of Washington. I will repeat their names : David C. Reed, Susan
Ann Jackson, Vanderpoel, Cleaver, Wood, Rhodes, St. Marie, Sergeant Dye.
They are positive. There were three other witnesses who do not swear posi-

itively, but, as I understand their testimony, to the best of their knowledge and
belief, which is quite as reliable when a number of them concur. Of those not
positively identifying the prisoner is Scipiano Grillo, against whose reputation

inhere has not been a breath of suspicion—a Roman by birth and an American
oy adoption. Shall I refer to his testimony? It is very, very strong, but not
positive :

" I believe that is the man." The next one is John Lee. Poor, poor
nan! All the thunder of their artillery was levelled against his devoted head,

md yet he did not swear positively. Did you observe that poor Lee, when he

,
ook the stand, was extremely modest, and that all he said was : "I believe that is

he man." Why this awful attack upon his character? Gentlemen thought it

lecessary. I do not complain, for theyarethebestjudgesof their professional duty.

Who is John Lee ? You have heard witnesses from the city of Philadelphia who
anew him in younger and better days. You have seen old Mr. Hattield and
lis sou, and the other two gentlemen who knew him well—one of them, I be-
ieve, from boyhood. An officer faithful to his trust, enjoying the confidence
ind esteem of the good people in the City of Brotherly Love, he emigrates to

AVashingtou. He is made a justice of the peace. He is made chief detective

[H the metropolis of the nation, in time of war and great national excitement

—

im office, as all will at once see, of g-reat responsibility. How could he occupy
hat position at such a time witliout giving ofi'ehce and making enemies ? Per-
^laps some of you were arrested and put into the Old Capitol, as many good
ueri were. I know nothing about John Lee particularly. He may be a bad
nau, but, mark you, the witnesses who testify against him are generally those
vho served with him as officers. Colonel U'Beirne, a most excellent and
worthy gentleman, as we all know, testifies that he had heard his conduct
larshly spoken of; but Colonel O'Beirne didn't say he wouldn't believe him
>n oath.

Now I put the question to you, gentlemen. You have got to settle this ; it

3 not for me. I will ask you this question, aud you can answer it for your-
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selves when you go to your place of retirement : Do you think that any human
being who recognizes the existence of a God, and a state of future rewards and
punishments, would come all the way from the State of Mississippi, and after plac-

ing his hand upon this Bible, and appealing to the God of heaven to attest his

sincerity and integrity, falsely swear away the life of an individual, who had
never done him the slightest harm in the world ? What earthly motive could

John Lee have to falsely swear away this man's life? Brought from the State of

Mississippi, from the bosom of his family and from his business, by the strong arm
of the law, he comes here and gives his testimony. Will an honestjmy stamp him
with the crime of perjury? You know the value of human character. If 3'^ou think,

however, that he deserves to be so stamped, do it; but take care; beware how
you do an act of gross injustice to an indiviiiual who happens to occupy that

unfortunate and solemn position. I do not attempt to charge a single witness

on the other side with perjury. I do not think I have ever done it in the course

of my professional career here more than once or twice. But, gentlemen, I must
hasten on. The next witness is Mr. Ramsell. You saw him. He does not testify

positively. Indeed, his testimony is very indefinite and uncertain ; but it is a

fact to be considered by this jury, in connection with all the other circumstances in

evidence before you. No one will say aught against him. Witness Mr. Healing.

You saw him, gentlemen of the jury—a young officer here in one of the depart-

ments of the government, with a handsome, expressive face. To look at that man
you would say that he was incapable of telling an untruth. He is put upon the

stand, and Mr. Bradley doesn't even think proper to cross-examine him, for he is

so good ajudge ofhuman nature that he saw at once this man was telling the truth,

and if he could assail him at all, it would only be to satisfy the jury that he was

mistaken. He is not positive, but I understood his testimony to be, neverthe-

less, strong, very strong. He believes the prisoner to be the same man he saw.

That is just the way I would swear. I would be afraid to swear positively. I

would swear to the best of my knowledge and belief, and let the jury determine

from all the evidence ; for you decide, gentlemen of the jury, as I shall hereafter

show you, not upon possibilities, but upon probabilities. There is a great mis-

apprehension about the criminal law on this subject. I know that jurors are

under the idea that we must prove a case, beyond all possibility. That is not

the law. I shall hereafter show you what the law is on that subject.

The next and last witness is Mr. Coleman. You saw him, gentlemen of the

jury. He is a person evidently in a delicate state of health, but with a bright,

expressive eye, and undoubtedly a most amiable, as he is a most intelligent

and excellent, gentleman. Before expressing his opinion he requested that the

prisoner might stand up. He then says :
" I think that is the man." I have

1

now gone through the list. Permit me at this point to ask you a few ques-

,

tions, and I will then dismiss this part of my subject. Eight witnesses swore

positively, five to the best of their knowledge and belief, thirteen witnesses

concurring in testifying to the presence of the prisoner in the city of Washing-

ton on the 14th of April, 1S65, and as my friend Mr. Pierrepont suggests, each

one at a different hour and at different places. Have all these witnesses lied ?

It is possible, but not probable. .Are all these witnesses mistaken 1 It is possible,

but not probable ; and I repeat, you will decide upon probabilities and not upon

possibilities. There is one other question that I will ask you. Let us concede

for the purpose of the argument—and I beg pardon of the witnesses for doing

so—that they are all corrupt. Do you remember the old maxim, " Fight the ,

devil with fire V Did you see Surratt on that day ? Is there a gentleman of

high position in society who did see him ? Certainly not. He was an assassin,

and therefore the companion of cutthroats and murderers. The men who saw 1

him were honest men, but detectives, whose business it was to watch the char-

acter, and young men who would be seduced into music saloons where such

characters would naturally resort. Fearing the light of open day. He would
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not have dared to have shown himself to gentlemen in high positions in society.

Reed happened to see him on the street as he passed by, disguised to some
extent. Vanderpoel, a young and, it. may be, dissipated fellow, going into a

music saloon, the very place where such men would go under such circum-

stances, sees liim drinking with the assassin. Booth. Now, gentlemen of the

jury, I have proved, first, the existence of this conspiracy; secondly, the object

of it, which was, if you believe the testimony of Mrs. McClermont, to murder,
and which, original object the result showed, was persistently adhered to. The
change in the plan of their operations, to which Booth alluded when he wrote to

Surratt in the city of Montreal, was not from abduction to murder, but from
the telescopic rifle to the cup, to the pistol, to the dagger. It was murder at first

;

it was murder in the interim ; it was murder to the last. I argued out of
abundant caution, that even if it were not so, if he continued a member of the
conspiracy up to the time of the consummation of its purpose, he was guilty

of murder, if the result was the violent death of the victim whom they had
selected for the gratification of their malice. Having, then, shown him here, in

addition to these facts, I next proceed to show you the part he did perform in

this bloody tragedy, although it is not essential to the case, for, as I have told

you, if he performed any part, however minute, he is guilty of the whole. I will

now briedy recapitulate the testimony upon that point. It is, to some extent, a

repetition ofwhat I have already said in reference to the connection of Mrs. Surratt
with this conspiracy. John H. Surratt had a home in the metropolis of the nation.

I will not say that he is a coward, for that seems to be ofiensive. Constitution-

ally timid, he needed assistance. Booth was a drunkard, a vagabond, a desper-

ado, biat he had nerve and brute courage. Surratt furnished a rendezvous where
these conspirators met to hold their bloody conferences. Booth appeared there

to infuse his spirit into their bosoms. Surratt, afraid to strike the fatal blow
with his own hand, furnished arms, and Booth used them. Surratt, judgino-

from his own disposition that a stimulus was necessary, furnished whiskey ; Booth
and Herold drank it. Sun-att furnished the rope ; Surratt furnished a field-

glass ; Booth used it as he escaped for his life from the city of his crime.

As Booth's body lay weltering in its blood, after his death, a weapon that

was furnished, him by Surratt is found in his possession Tell me, par
nobile fratrum, which of the two is the worst. My theology teaches that
if a man refuses or neglects to follow in the ways of the Lord and ^oes to

hell, he meets his just deserts ; but the man who urges his brother on the down-
ward road deserves a double damnation. I said that Surratt was the Beelzebub
and that Booth was the Satan in this infernal conspiracy. Perhaps I owe the
prisoner an apology ; he may have been Satan, and Booth Beelzebub. With one
heart, hand in hand they go through this bloody business. The difference be-
tween them was just the difference between a bold and bad man and a timid

one, and that is all. To use a vulgar expression. Booth died game, like a true

fanatic ; but I do not extenxiate his conduct on that account. He deserved to die

felon's death. Vaulting ambition that overleaps itself and falls on the other side

was his sin. His favorite sentiment, I have heard, was the one expressed by the

great dramatist: " The youth who fired the Ephesian dome outlives in fame
the pious fool who reared it." Surratt's sin was avarice, for he was a spy. as

Booth was not. He was never in the service of the confederacy and handled
gold as the price of his dishonor. Booth's last prayer—and I hope I shall be
pardoned for the allusion, for anything of that sort always touches my heart

—

his last prayer was a prayer for a mother's blessing. His last words were,
"Tell my mother I died for my country, and did what I believed to be best."

"Poor, hunted down, can God forgive me? Perhaps He may, but man cannot."
Surratt fled, and boasted to the enemies of his country that he had dishonored
the laud that gave him birth. Was not that enouo'h'? He had murdered the
man who never harmed any human being, except in his country's cause, and on^y
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then when he was forced to do it. But no ! See the malice still in his heart.

Hear him exclaim, " The day will come when, returning to my native shores with

immunity, I will serve Andrew Johnson as Abraham Lincoln has been served.

My hands are reeking with the blood of the federal representative of the Ameri-
can republic, but I am not satisfied. I will add the blood of the successor in

office to that of my honored victim." If it be true, gentlemen of the jury,

that his co-operation, however minute, in this conspiracy, is sufficient in legal

contemplation to bind him to the body of the crime charged in this indictment,

afortiori, when these facts prove him their chief conspirator, does it not inflame

your minds almost beyond the power of restraint? for I speak to men who can
appreciate true honor and nobility of soul, and who have hearts to love their

country, and spirits honest, fairly, mildly, but sternly to rebuke an insult against

its dignity and its honor. But, gentlemen of the jury, I beg pardon for having

detained you so long on this point. I come now to the last point. After con-

sicering that point I desire, with the permission of the court and of my colleagues,

to review the defence, for there is a question of law there involved, maintained

by the counsel for the prisoner which I desire briefly to notice.

Gentlemen of the jury, has not the prisoner at the bar confessed his guilt ?

That is something which all of us can understand. Confessions are of two kinds,

verbal or expressed confessions, and implied confessions, arising from the conduct

and deportment of the prisoner. Now, I undertake to satisfy you from the evi-

dence in this case that both expressly and by implication the prisoner at the bar

has confessed his guilt. In the language of Holy Writ, *' out of his own mouth
do I condemn him!" Come, then, gentlemen of the jury, and let us reason

together. Confession in some sort or another is almost the irresistible and inevit-

able consequence of sin and guilt. The good man who has offended the laws of a

benignant and merciful Deity, upon his knees confesses in secret and silent prayer.

You all know this by experience. It is this alone which relieves the burdened

conscience. The bad man who lives not in the fear of God, but rather in the fear

of his fellow-man, who has committed some great crime against society at some

unguarded moment, when he believes no man's ear hears the pulsations of his

heart, and the secret whisperings of that mysterious agent, when no eye sees the

contortions of his face, so expressive of the silent workings within, will confess

little by little to his friends and to his companions, if for no other purpose than for

relief. It comes out by degrees. God, who works in a mysterious way, and who
has agents upon earth for the execution of His own high and holy purposes,

employs the proper means. They are brought to light, and the criminal who

has dared to defy the laws of his God and his country, stands, by his own
declarations and conduct, confessed before his fellows. Gentlemen of the jury,

has not the prisoner at the bar in words confessed his guilt? Permit me briefly

to review the testimony upon that point : The first witness upon that subject is

young Tibbetts, formerly a resident of Maryland, now usefully employed at

his trade in Washington. He testifies that some time previous to the assassi-

naion he heard Mrs. Surratt say that she would give a thousand dollars to have

Abraham Lincoln killed, and this declaration, you will remember, was made in

the presence of the prisoner. In relating this testimony I am not appealing to

your party prejudices, for I think every man who favored peace, every man

who wished to stop bloodshed, every man who had a heart to love his race,

desired, unless he was under some delusion, the preservation of the federal

Ui^ion. In time of peace I have seen vessels of this republic bearing bread

to the starving millions of the Old World. I have seen' that which was a sight

infinitely higher and holier still, the vessels of the young republic ploughing

old ocean freighted with the bread of life to the heathen peiishing in his blind-

ness. In war, I have seen the gallant sons of America from the noble North,

from the great and growing West, rallying to their country's call. I have seen

the companions of my youth in the South, under a delusion, rallying gallantly
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to a false cry, engaged in bloody contest with the children of those men whose
fathers had fought side by side, and shoulder to shoulder, after the creation of

this republic, which all good men then desired to preserve and to perpetuate.

What, then, according to the testimony of the witness, was the field of the pris-

oner at the bar? "The leader of the northern army." That didn't mean a sec-

tional army, gentlemen; for in "the federal array," there were southern as well

as northern men "The leader of this army ought to be in hell." At such a

time—an hour of national jubilee, when every patriotic heart was swelling with

gratitude and emotion—to give expression to such a sentiment, and in such

coarse and wicked language, shows a heart, to use the strong and impressive

language of the law, "regardless of social duty, and flitally bent on mischief."

And at whom was this aimed ? Was it at the President of the United States ?

It matters not. Perhaps it was at that gallant and noble man wlio was be-

loved North and South, East and West—that brave son of Ohio, General U.

S. Grant, then lieutenant general of the federal army. I care not, for the pur-

poses of my argument, to whom the allusion was made. Let it have been aim"d

at one or the other, it showed the same heart, the same malice, and gives color

and character to the foul murder which was afterwards committed, and which

he aided, maintained, and promoted. Now, gentlemen of the jury, do you be-

lieve young Tibbetts ] I grant you that witnesses were brought here to assail

his general reputation for veracity ; but he proved a character of which any
man might be justly proud. Their name was legion who came here in a spirit

of honest indignation to maintain the character of this young and gallant soldier.

Do you remember, among others, Mr. Rockett ? I will never forget that face. Sev-

enty-six winters have rolled over his head. He remembers when our fathers

fought for this republic. He cannot harbor in his breast any feeling of sympathy
for those who are our enemies, who sought to overturn this government. He
saw, with emotions of pride and pleasure, the boy whom he had dandled on his

knee in years of helpless infancy, leave his father's I'oof, dressed in his jacket of

blue, to strike a blow for his country's cause. He knew the old man as a pious,

faithful, honest citizen ; and like father, like sou. An honest father, who does

his duty, is apt to have a son who will do him credit. Did not you see how
the old man's eyes were suffused with tears as he indignantly exclaimed, "There

was not a better boy. He served his country in its hour of need, and none but

secesh would dare to cast an imputation upon his character." I want no more

beautiful and eloquent tribute to the character of a young man. Ah, gentlemen

of the jury, do you believe him? I brought him here to prove a fact, as my
duty required me to do. He has proved it. Mark it. Surratt says :

" I will

give a thousand dollars to see Abraham Lincoln killed." "The leader of the

army that was fighting for your homes deserves to be in hell." And why? Be-

cause he had done his duty. If that doesn't look like a confession when taken

in connection with the other facts to which I shall hereafter invite your atten-

tion, then I do not know what a confession is. Who is the next witness on that

point? Edward Smoot, a gentleman from the State of Maryland, no very will-

ing witness, for it seems he had been either to the office of Mr. Merrick, or that

gentleman had met him on the street, and told him that he was after him with

a sharp stick. It is an awfully dangerous thing, and Mr. Merrick's threatening

to get after him with such an instrument was calculated to intimidate the wit-

ness. But, nothing daunted, he takes the stand, for he is under oath, and I

intend to make him tell the truth. He is testifying, mark you, against his old

acquaintance and friend, and against his feelings, but what does he say? "I
heard John Surratt remark, 'if the Yankees knew what I was doing they

would stretch this neck of mine.' " Ah, we sometimes have premonitions of our

future fate. God, for His own wise and mysterious purposes, often does poor

suffering man this kindness. Yes, if they had known what he was doing they

would have stretched his neck. Having done what he did, if the Yankees don't,
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"Washington men, men living in the city bearing the honoi'ed name of the Father
of his Country, in vindication of law, of justice, and their country's dignity and
honor, will do to him what he confessed he deserved to have done. God grant

that the day may never come when such a crime, thus proved, thus confessed,

shall be allowed by an American jury, who have moral courage enough to do theu*

duty, to pass unrebuked. Who is the next witness upon this point 1 Dr. McMillan.
And who is Dr. McMillan ? A French Canadian ; but he has Scotch blood in his

veins, and, like Scotchmen, he is a man of principle and of courage, and has a
tender feeling for the American republic. He is a man of education, of high
social connection and intercourse. Who attacks him 1 One Mr. Nagle is brought
here for the purpose of assailing his general reputation for truth and veracity.

My friend Mr. Bradley, jr., intimated that it would be rather dangerous for us

to attack Mr. Nagle. Notwithstanding this timely warning, however, I intend

to attack him. But as I do not want any personal difficulty with my friends,

I will endeavor, and I am vain enough to think I will succeed in satisfying hioi

that he is wrong-. No apprehension of personal difficulty can prevent me from
doing my duty; not if you form a regiment of men. But I will satisfy him that

he is wrong. Here I am nearly all the year prosecuting cases. A witness is

introduced by the counsel on the other side, and I think it my duty to attack

him. If I think so, it is unnecessary for me to say to a Washington audience,

or wherever I am known, that I am going to do it. The counsel on the other

side rises, and states that he will make it a personal matter.

Mr. Bradlky, Jr. I never said or intimated such a thing.

The District Attorney. I am glad to know the gentleman disclaims it,

for I hold that it is the duty of a lawyer to boldly assail the character of the

witness whe.n he thinks his duty requires it. How could lawyers undertake

to make such.attacks, which, under certain circumstances, are not only proper and
legitimate, but necessary—a personal matter with themselves. I could not do

it, for if I were to act on that principle I would have numerous fights at every

term of the court, and the pay I get would not compensate me for anything of

that kind.

Now, how in regard to that witness? I shall do him justice. He is a law-

yer, and if he is a personal friend of Mr. Bradley's, and I formed his acquaint-

ance, I should extend to him that kindness and courtesy which one gentleman
would expect from another. But when he is a witness I shall strike him just

so hard as I believe he deserves to be stricken. It is in evidence before you
that he was employed as one of the counsel in this case. To this I can have
no objection. It was perfectly right that the gentlemen should employ any
person they thought proper. It is in evidence before you that he received a fee

of $500, and, according to the testimony of one witness, a thousand or two
thousand dollars. To this there could be no objection. He had the right to

charge whatever he pleased for his services, and counsel had the right—he

being employed in the capacity he was—to pay him anything they saw proper.

But this is what I object to, that a lawyer employed in a case should take the

stand to assail the general reputation of a witness on the other side for truth

and veracity. That he should take this stand, a "feed" lawyer in the case, to

assail the general reputation of Dr. McMillan, who was his peer in social posi-

tion ; a physician, a man of education, and moving in the same rank in society

with himself Now I put the question to you : Was there ever a lawyer in the

city of Washington who took the stand to assail the general reputation of the

witness on the opposite side for truth and veracity. I grant that a lawyer may
take the stand to prove a fact in the case, within his own personal knowledge,

and that is often done. In this instance, however, instead of acting the part of a

lawyer, getting up witnesses, and pleading his case, he comes here to blacken by
his testimony a gentleman introduced as a witness on behalf of the prosecution.

I feel it my duty to say ,without intending any disrespect to any one, that such action
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is, in my opinion, indelicate and unprofessional, and that a jury should receive

such testimony with many grains of allowance, and when it is given for the pur-

pose of blackening the reputation of such a man as McMillan should discard it en-

tirely. But why should I detain you longer about this 1 We have shown who
McMillan is ; and who, in a coiu't of justice, ever proved a higher character ?

His conduct shows what he is, as does the sentiment he expressed, " I consid-

ered this a crime against society and eivilization, and I felt it to be my duty to

give this information." Now, I ask you, do you harbor a feeling of prejudice

against a gentleman, wherever he lives, or whence he comes, because he felt it

to be his duty to give information against the miscreants Avho attempted to ruin your
country and to insult you by the murder of your chief executive magistrate. Was
not he right, and do you not indorse the sentiment he expressed, and his course of ac-

tion throughout in this matter ? I am sure that you will answer affirmatively,

and will give full credence to his testimony.

What does he say 1

"Witness. I remember his stating that he at one time was told in Montreal

that he would meet a lady in New York.

"Counsel for defence then asked witness to suspend to enable him to write

down what he had said.

" The Court said that counsel must take either one course or the other. They
must not interrupt the narrative for this purpose, or they must allow the witness

to be directed by questions after such interruptions.

" Witness proceeded : That he met the woman in New York ; he came on to

Washington with her ; from Washington he started on the way to Richmond
with her and four or five others ; that after a great deal of trouble they man-
aged to cross the Potomac ; that after they got soixth of Fredericksburg they

were di'iven on a platform car drawn or pushed by negroes. As they were
drawn along they saw some men coming towards them—five or six, if I recollect

aright. They ascertained that these men were Union prisoners, or Union
soldiers escaped fi*om southern prisons ; they were, he said, nearly starved to

death ; that this woman who was with them said, ' Let's shoot the damned Yan-
kee soldiers.' She had hardly said the word when they all drew their revol-

vers and shot them, and went right along, paying no more attention to them.

* *****
" Q. Did he say anything about what he would do if an English officer, at the

request of the United States, should take him in England ?

"A. One day, in talking of the mere possibility of his beiug arrested in Eng-
land, he said he would shoot the first officer who would lay his hand on him.

I remarked, if he did so he would be shown very little leniency in England.

Said he, * I know it, and for that very reason I would do it, because I would
rather be hung by an English hangman than by a Yankee one, for I know
very well if I go back to the United States I shall swing.'

* * * * ;|c *

" Q. Did he give you any account of crossing the Potomac at that time ? If so,

state it.

"Mr. Bradley desired it to be noted, that all this testimony came in subject

to his exception.
" Witness, continuing : I remember his stating one day that there Avere several

of them crossing the Potomac in a boat. It was in the evening, I believe, when
they were perceived by a gunboat and hailed. They were ordered to surren-

der or else they would be fired upon. They immediately said they would sur-

render. The gunboat sent a small boat to them ; that they waited until- the

boat came immediately alongside of them, then fired right into them, and
escaped to the shore.
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" Q- What do you know about a telegraph communication down there discov-

ered by these parties 1

'' A. I remember one day he said that he was with a regiment of rebel soldiers

one evening ; that after sunset he and some others went into an orchard or gar-

den close by, to pick some fruit; that while sitting on the ground they heard
[

the ticking of a telegraph or what they supposed to be a telegraph machine ; '

that they went down to the headquarters of the regiment and reported the fact
; [

that the party in command ordered some soldiers to go to the house connected
\

with the orchard and search it ; that in the garret of the house, in a closet,

they found a Union soldier ; that they found he had an underground wire, and
s

was working a telegraph—they took him down and shot him or hung him, I
f

forgot which. •

"By Mr. Pierrepont :

" Q. I will call your attention to the early part of April, the month of the as-

sassination of the President, and ask you what the prisoner told you on the sub- b

ject of despatches at that time ? I

" A. All I remember about this is, that he said, at the beginning of the week
during which the assassination took place, that he was in Montreal ; that he

had arrived there within a few days from Richmond with despatches.
" Q. Did he characterize the despatches ?

''A. I remember that he said they were important despatches for Montreal, '

which had been intrusted to him in Richmond. What they were I have no
knowledge ,of at all.

" Q. Did he say what day of the week of the assassination he was there ?

" A. He told me that he was there at the beginniDg of the week of the assas- |

sination. I

" Q. Did he tell you what he received and from whom he received it ?
!

"A. He stated that he received a letter from John Wilkes Booth, dated 'New
\

York,' ordering him immediately to Washington, as it had been necessary to

change their plans, and act promptly.

"Q. Did he tell you what he did ?

"A. He told me that he started immediately on the receipt of the letter.

" Q. Did he tell you anything that he did on his way to Washington ; and if

so, what 1

"A. The first place he named was Elmira, in the State of New York.

"Q. Did he state anything that he did there?

"A. He told me that he telegraphed to John Wilkes Booth in New York.
" Q. Did he tell you what he learned ?

" A. He told me that an answer came back that John Wilkes Booth had al-

ready started for Washington.******
"Q. Did he say anything to you in relation to his own escape 1

"A. He said that he arrived at St. Alban's one morning a few days after the

assassination.

"Q. What, if anything, did he tell you occurred in St. Alban's that morning,

a few days after the assassination 1

"A. He said that the train was delayed there some time, and that he took ad-

vantage of it to go into the village to get his breakfast ; that while sitting at the

public table, with several other persons, he saw that there was a great deal of

talking and excitement among those who were at the table with him.
" Q. Did he tell you what he said ?

" A. He asked his neighbor what the talk was about. His neighbor said to

him, "Why, don't you know that Mr. Lincoln has been assassinated?" The
prisoner replied, "Oh, the story is too good to be true."

"Q. Did he describe the man with whom he held this conversation 1
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. "A. I understood him to say an old man ; that is all I remember.
"Q. Did he tell you what the man did 1

"A. The man whom he addressed then handed him a new.spaper. He opened
the paper, and said that among the names of the assassins he saw his own.
"Q. What did he say he then did ?

"A. He said that it so unnerved him at the moment that he dropped the paper
in his seat, and that that was the last of his breakftist for that day.

"Q Did he tell you anything about a handkerchief as he was going out from the
breakfast room ?

"A. He said he got up from the breakfast table, walked into another room,
and just as he was about passing from the room he heard a party rushing in,

stating that Surratt must have passed or must then be in St. Alban's, as so and
so had found his pocket-handkerchief in the street with his name on it.

" Q. What then did he say ?

"A. He said that at the moment, without thinking, he clapped his hands on a
courier book, in the outside pocket of which he was always in the habit of car-

rying his pocket-handkerchief, and that he found out that he had really lost his

pocket-handkerchief ?

"Q. And then what did he tell you?
"A. He said that then he thought it was time for him to make himself scarce.

"Q. Did he tell you in what way he then made himself scarce ?

" A. I understood him to say that he made for Canada as soon as possible.

" Q. Did he tell you to whose house he went i

"A. I remember that be told me that he went to one Mr. Porterfield in

Montreal.
" Q. Did he tell you who he was ?

"A. He told me Mr. Porterfield was a confederate agent in Montreal."

You will perceive, gentlemen of the jury, that in this testimony there are

several confessions. I do not think it necessaiy to allude to the conversation

with reference to the murder of the Union soldiers, or to the murder of this

telegraph man, to both of which reference has been so frequently made.

The third point is that he distinctly confesses that he did a deed which de-

served capital punishment. He says that he would rather be hung by an Eng-
lish hangman than by an American hangman, as he knew he would be if he

returned to the United States. What clearer admission could there be of his

having done some act deserving death, and from which he was then making
bis escape? And this is the only act to which reference was made. The
conclusion, then, is irresistible that it was a confession that by committing this

act, by his connection with this conspiracy, he deserved death. Now, what more
do you want, when he condemns himself, and says that an American hang-

man would hang him, and therefore flies to England ] There, I repeat, is his

own interpretation upon his own conduct. What higher and stronger and clearer

confession can an American jury desire? In the fourth place, gentlemen of the

jury, does he not clearly confess his guilt when he says to Dr. McMillan, " I

received a letter from Booth stating that it was necessary that we should change

our plans of operations; that it was necessary that they should change their

plans?" Booth does not say in his communication to Surratt, " I intend to change

my plans ; I intend to change the plan between Atzerodt, Herold and myself;"

but our, coupling him with it ; and by responding to that letter, as he did when
he left Montreal for the city of Washington, he confessed the original plan was
his, and the original plan, according to the testimony of Mrs. McClermont and

IMrs. Benson, was to murder by cup, by pistol, or telescopic rifle.

They did come, and they did change their plan from the telescopic rifle and the

cup to the pistol and the dagger. There is one other witness upon this point—St.

Marie. Now I ask you, gentlemen, who contradicts him ? I have already, I be-

lieve, alluded to the character of the man, and therefore it is unnecessary that upon



1138 TRIAL OF JOHN H SURRATT.

this point I should detain you any longer. Do you believe him ? If you do believe

these four witnesses, there is an end to the case. St. Marie swears that the prisoner

at the bar admitted to him that ho, left Washington on the morning of the 15th.

Put these confessions all together, and what do they prove? His presence, his

co-operation, his flight, and his own conviction that he had done an act worthy
of death, and that no honest American jury could refuse or hesitate so to decide.

But is this all, gentlemen? I have said to you that there is such a thing

known to the law of the land as " implied confessions," confessions arising from
the conduct and deportment of the person. This subject is most beautifully,

eloquently, and philosophically treated by that illustrious statesman, eloquent

orator and able jurist, Daniel Webster, in the celebrated case of the Common-
wealth vs. Knapp. I will read it

:

"An aged man, without an enemy in the world, in his own house and in his

own bed, is made the victim of a butcherly murder, for mere pay. The fatal blow
is given, and the victim passes, without a struggle or a motion, from the repose

of sleep to the repose of death ! It is the assassin's purpose to make sure work.

He explores the wrist for the pulse. He feels for it, and ascertains that it beats

no longer! It is accomplished. The deed is done. He retreats, retraces his

steps to the window, passes out through it, as he came in, and re-escapes, has

done the murder—no eye has seen him, no ear has heard him. The secret is

his own—and it is safe

!

ii

" Ah ! gentlemen, that was a dreadful mistake ! Such a secret can be safe

;

nowhere. The whole creation of God has neither nook nor corner where the

guilty can bestow it, and say it is safe. Not to speak of that eye which glances

through all disguises, and beholds everything as in the splendor of noon, such

secrets of guilt are never safe from detection, even by men. True it is, gene-

,

rally speaking, that ' murder will out.' True it is, that Providence hath so

,

ordained, and doth so govern things, that those who break the great law of
Heaven, by shedding man's blood, seldom succeed in avoiding discovery. Espe-

\

cially in a case exciting so much attention as this, discovery must come and

will come, sooner of later. A thousand eyes turn at once to explore every man,

every thing, every circumstance connected with the time and place ; a thousand

ears catch every whisper ; a thousand excited minds intensely dwell on the

scene, shedding all their light, and ready to kindle the slightest circumstance

into a blaze of discovery. Meantime, the guilty soul cannot keep its own secret.

It is false to itself; or, rather, it feels an irresistible impulse of conscience to be

true to itself.

" It labors under its guilty possession, and knows not what to do with it. The
human heart was not made for the residence of such an inhabitant. It finds

itself preyed on by a torment, which it dares not acknowledge to God nor man.

A vulture is devouring it, and it can ask no sympathy or assistance, either from

heaven or earth. The secret which the murderer possesses soon comes to pos-

sess him, and like the evil spirit of which we read, it overcomes him, and leads

him whithersoever it will. He feels it beating at his heart, rising to his throat,

and demanding disclosure. He thinks the whole world sees it in his face, reads

it in his eyes, and almost hears its workings in the very silence of his thoughts.

It has become his master. It betrays his discretion, its bi'eaks down his cour- i

age, it conquers his prudence.
|

"When suspicions, from Avithout, begin to embarrass him, and the net of cir-

cumstances to entangle him, the fatal secret struggles, with still greater violence,

to burst forth. It must be confessed—it will be confessed—there is no refuge
|

from confession but suicide—and suicide is confession !"
i

When he fled it was to relieve himself by confession. His flight was confes-

sion afortiori. When considered in connection with these verbal confessions to

which I have referred, his false wig, dyed hair, his spectacles, his starting at

any unusual sound behind him, his admission of guilt is clear and complete.
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, The Scriptures have truly said, " The righteous are bold as a lion ; but the

guilty flee when no man pursueth." And the truth of this saying, if the AVord

of God needed illustration, Avas most forcibly illustrated in the conduct of the

prisoner at the bar as we see him on board ofan English vessel, under an English flag,

fleeing from his native soil for safety, as though a murderer who has stained his con-

science with such a crime could ever be safe. Ah ! it was a dreadful mistake to

suppose himself even then secure. He starts ; and when McMillan asks him, in

surprise, " Why do you start ? of what are you apprehensive 1" he replies, " I be-

lieve there is an American detective on board." "For what?" very naturally

inquires Dr. McMillan. " What have you done ?" He said, " I have done

more things than you are aware of ; and, very likely, if you knew them all they

would make you stare," or something to that effect. If there is power in the

English language to convey the secret of the human heart, was he not then and
there disclosing it to Dr. McMillan 1 Should I speak upon this case any longer

with such confessions ? Is it not strange that, just when the American nation

has been congratulating the Emperor of France and the Czar of Russia on their

escape from assassination, I should be found standing here almost three days

arguing before an American jury to have them vindicate the majesty of the law,

and avenge the murder of the chief executive magistrate of the greatest nation

upon earth, and one in view of whose high moral character the crowned heads

of Europe should pale their ineffectual fires ? It is an insult to your intelligence,

if not also to the American nation, that the United States attorney should stand

here, and in his feeble way urge a jury of his country to strike down tenderly but

surely the murderer of your martyred President, when his blood cries aloud for

vengeance. Is my language too strong? I speak in the language of Holy
Writ when I say vengeance. As I read this Bible, it condemns private

but commands public vengeance : and I will prove it. I hope it will not

be considered irrevereait in me to read from that sacred word in a court of

justice, for it is a cardinal law book ; and I have a right to refer to it, for no

laws which are inconsistent with the laws of the Bible are tolerated in a Christ-

ian community. 1 read from the thirteenth chapter of Romans, commencing

with the first verse :

" Let every soul be subject unto the higher powers ; for there is no power

, but of God. The powers that be are ordained of God.

i
" Whosover, therefore, resisteth the power resisteth the ordinance of God,

> and they that resist shall receive to themselves damnation.
" For rulers are not a terror to good works, but to evil. Wilt thou then not

be afraid of the power ? Do that which is good, and thou shalt have praise of

the same.
" For he is the minister of God to thee for good. But if thou do that which

is evil, be afraid ; for he beareth not the sword in vain ; for he is the minister

of God, a revenger to execute wrath upon him that doeth evil."

But, gentlemen of the jury, I happened to hear this question discussed by a

personal friend of mine, one of the ablest ministers in the country. He is

the mildest, most patient, and gentlest-tempered man that I ever saw in my life.

In the course of his sermon he discussed the subject of capital punishment.
_

I

took notes of that discourse at the time, and will now solicit your attention while

I read those notes.

Mr. Oarrington then read as follows

:

"The argument of the opposition is, man cannot take what he cannot restore.

That is true, but God can. And if God has authority to take human life, he

can delegate that authority to his agents upon earth. The Bible, in the ISth

chapter of St. Paul's Epistle to the Romans, declares that the civil magistrate

is God's minister or agent upon earth ; and certainly God can delegate to that

minister or agent the authority to take human life, if he thinks proper to do so
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No one can dony this proposition, unless he is prepared to deny the existence

and the almig-htiness of God. The only questioa, then, is, has God in point of

fact delegated to the civil magistrate, his minister upon earth, the authority to

take human life in certain cases ? About this we can have no doubt, if we
believe that the Bible is the word of God, for in that word this authority is del-

egated in language so clear that he who runs may read—both in the Old Tes-

tament and in the New Testament. In the book of Genesis we find these clear

and emphatic words :
' Whoso sheddeth man's blood, by man shall his blood be

shed.' In the 13th chapter of Paul's Epistle to the Romans we find this lan-

guage, referring to the civil magistrates :
' For he beareth not the sword in vain.'

Now what is the meaning of this passage 1 In those days capital punishment

was inflicted by means of decapitation with a sword, and this instrument is

spoken of in the Bible as symbolical of that mode of punishment. Again:

what is the object of punishment ? It is not, as some suppose, to reform the

criminal. The reformation of the criminal is one object of punishment, to be

t=ure, but is not the primary, but only a secondary consideration. Punishment

is principally retrospective ; it is intended to strike crime, which is an evil it-

self; to avenge—that is the word—some wrong done to society, because God
commands it. God forbids private vengeance ; no man has a right to avenge

his own wrongs ; but he positively commands public vengeance; he commands
the civil magistrate to avenge wrongs against society. Mark the language in

the 13th chapter of Paul's Epistle to the Romans : 'For he is the minister of
God, avenger to execute wrath upon him that doeth evil.' 'Vengeance is mine

and I will repay, saith the Lord'—and my minister, the civil magistrate, shall

be my avenger upon earth to 'execute wrath upon him that doeth evil.'"

The first great object of punishment, then, is to strike crime, because God
commands it ; because he, in his infinite wisdom and goodness, has commanded
the civil magistrates, his ministers and avengers uporv earth, to avenge this

wrong to society and civil government, his own appointed institution. The sec-

ond object of punishment is to deter the wicked by the terror of example. The
third to protect society against one who is dangerous to its peace and good or- :

der. Fourth, the reformation of the prisoner. The object of the criminal code, '

the gallows, the jail and penitentiaries, was not for the benefit of criminals, but

for the benefit of society. You, then, gentlemen of the jury, being the duly

authorized agents of the civil magistrate for the enforcement of the law, you
are the ministers of God, divinely commissioned by him to avenge this wrong
done society, and to execute wrath upon the evil-doer. If, then, through timid-

idity or want of moral courage, or morbid sensibility, or an affected sentiment-

ality, you are false to the teachings of religion, you are unfit for your present high,

solemn, and sacred trust. I am aware that there are certain modern philanthro-

pists who, in a spirit of mental amiability, maintain the doctrine that murderers

should go unwhipt of full justice, or that some milder punishment should be

substituted in the place of the death penalty. But they, in a spirit of wicked

presumption, assume to be wiser than the Ruler of the Universe and more mer-

ciful than the God of all mercies. Jails and penitentiaries were not intended

to be boarding-houses for the instruction of criminals. The Bible contains the

best code of laws that was ever promulgated for the government of man ; and
,

whenever statesmen depart from its teachings they run either into despotism
j

on the one hand or anarchy on the other.
'

But while the Bible enjoins submission to the authority of the civil ruler on

the one hand, it forbids despotism on the part of the civil magistrate on the

other. It says that he shall be a minister for good to him who doeth well.

But while it enjoins submission as a duty on the part of the citizen, that injunc-

tion is not inconsistent with the right of revolution when a proper case is pre-

sented. And while the Bible forbids private vengeance, it permits the citizen to



TRIAL OF JOHN H. SUREATT. 1141

protect himself from injury and insult by appealing to the civil magistrate in

the proper manner. And while the Bible enjoins submission to law as a duty, it

teaches that disobedience is sometimes a duty—when the I'uler commands what
is morally wrong, what is opposed to the divine law ; the principle being that we
should obey God rather than man. This does not necessarily imply permission

to resist the law, but to disregard it and take the consequences. Daniel dis-

obeyed the command of King Nebuchadnezzar, and then took the consequences,

going to the lion's den; but God was there to protect him. The three Hebrew
children, Shadrach, Meshach, and Abednego, disobeyed the order of King Neb-
uchadnezzar, but took the consequences and quietly entered the furnace heated
seven times, and the Son of God was there to save them from harm. The
Apostles preached the cause of their blessed master, their crucified but risen

! redeemer, in direct opposition to the command of the civil magistrate, but took

the consequences, for when the officers came to arrest them they made no resist-

ance. The early Christians adhered to their religion in the midst of persecu-

tiou, but took the consequences, marching with calm and heroic courage to the

stake of martyrdom. Our Saviour paid tribute to Tiberius Coesar, although a
idark, cruel, and bloody tyrant ; and notwithstanding there was some doubt as to

his right to the throne. Claudius had been poisoned, Caligula had died a vio-

lent death, and Nero was a monster of crime and cruelty. Government is an
-institution of God. Hobbs, the eccentric philosopher, says that a state of na-

'ture is a perpetual warfare ; therefore reason suggests the necessity of civil

government. Paley maintains that government is the result of compact. But
the Bible says that government is the appointment of God.

It is not your act. Fain would you have avoided this solemn and painful

duty. You are here through God's providence
;
you are his ministers. If you

believe the crime has been committed by the prisoner at the bar, and you
. should in a spirit of mawkish sentimentality refuse to execute the law, you as-

. sume to be more merciful than God himself.

Now, gentlemen of the jury, have you any doubt in regard to the guilt of

the prisoner? Don't you feel and know that this conspiracy existed and that

he was a member of it, and acted a part 1 Don't you know that in pursuance
of that conspiracy this murder was committed ? Oh, it was a cruel, cruel blow

. that stilled that kind and gentle heart. I now ask you, have you a doubt 1

What is the meaning of that 1 I have said, and I repeat, that the question sub-

mitted to the jury is not whether the prisoner at the bar is possibly innocent,

not whether he is proved to be guilty to a demonstration—though I surely

think he is, if guilt can be capable of demonstration—but the question is, are

all the probabilities in favor of that conclusion 1 Do all the material facts and
circumstances point to his guilt 1 If so, he is proved guilty with that degiee

of certainty and accuracy which rises beyond a "reasonable doubt" in legal

contemplation. In order, gentlemen, that the principle may be clearly illus-

trated to you, let me read from I Greenleaf, section 1st

:

" The word evidence, in legal acceptation, includes all the means by which
auy alleged matter of fact, the truth of which is submitted to investigation, is

established or disproved. This term and the word proof are often used indif-

ferently, as synonymous with each other ; but the latter is applied by the most

accurate logicians to the effect of evidence, and not to the medium by which
truth is established. None but mathematical truth is susceptible of that high

degree of evidence called demonstration, which excludes all possibility of error

and which, therefore, may reasonably be required in support of every mathe

matical deduction. Matters of fact are proved by moral evidence alone, by
which is meant not only that kind of evidence which is employed on subjects

connected with moral conduct, but all the evidence which is not obtained either

from intuition or from demonstration. In the ordinary affairs of life we do not
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require demonstrative evidence, because it is not consistent witli the nature of

the subject, and to insist upon it would be unreasonable and absurd. The most
!

that can be affirmed of such things is that there is no reasonable doubt concern-
I

ing them. The true question, therefore, in trials of fact, is not whether it is

possible that the testimony may be false, but whether there is sufficient proba-
I

bility of its truth ; that is, whether the facts are shown by competent and sat-

isfactory evidence. Things established by competent and satisfactory evidence

are said to be proved."

I will now read the note at the bottom of the page :

" Even of mathematical truths, this writer justly remarks that though capa-

ble of demonstration, they are admitted by most men solely on the moral evi-

dence of general notoriety. For most men are neither able themselves to

understand mathematical demonstrations, nor have they ordinarily for their

truth the testimony of those who do understand them ; but finding them gen-

erally believed in the world, they also believe them. Their belief is afterwards

confirmed by experience, for whenever there is occasion to apply them they are

found to lead to just conclusions."

In this connection I will refer you to the opinion of Chief Justice Shaw, in

the case of Professor Webster, who was indicted for the murder of Dr. Parkman,
page 287 :

" Now, then, gentlemen, what is reasonable doubt 1 It is not possible doubt,
i

only because everything is doubtful. It is that doubt which, after the entire

consideration of all the evidence has been taken, leaves the jury uncertain. It

is not a mere probability, arising from the doctrine of chances, but it is more
,

likely to be so than otherwise. But a reasonable moral certainty—that is, a cer- ;

tainty that weighs upon the mind, weighs upon the understanding— satisfies the

reason and judgment that, without leaving any other hypothesis, the facts are

such as to implicate the defendant, and not to implicate anybody else."

You will observe, then, gentlemen, that a reasonable doubt does not mean a

speculative doubt. This principle is further illustrated by the learned author to '

whom I have referred, by the anecdote of the King of Siam. When an am- '

bassador called to see him he stated that in his country the water sometimes !

became so hard that it would beara man. The good king said, " Well, up to

this time I had considered you an honest man ; but now you have told such a

falsehood that I cannot trust you again, for it is a thing I never saw, and none
of my courtiers and none of my people ever saw such a thing before, and I

won't believe it." All that the law requires is that there should be a moral cer-

tainty. In the language of Mr. Greenleaf, " the transactions of life are not '

capable of mathematical demonstration." I must produce evidence sufficient to '

satisfy the judgment and conscience of a reasonable man. If you are so satis- '

fied that you would act upon it in the matter of the highest personal concern,

that is sufficient. If your own interest was at stake, could you say that this

man was innocent ? If there is faith in human testimony his guilt has been
proved beyond all rational and reasonable doubt. There is no difficulty on that

subject ; and I now invoke—although it is not formally submitted in my last '

prayer—an instruction from the court upon that point, for, in my opinion, it is
'

always the duty of the judge to instruct the jury upon the doctrine of reason- i

able doubt, as there is nothing about which there is greater misapprehension. 1

Why, gentlemen, if you acted upon such a principle as that, there would be no
\

such thing as securing the punishment of criminals. It is a favorite theme for
'

declamation by eloquent counsel for the prisoner. You hear them talk about
" reasonable doubt," and the jury are often, in the kindness of their hearts and
the tenderness of their natures, carried away by it. Disliking to shed blood, and
forgetting that they are the ministers of God, and that itis not their act, feeling that

there is some reasonable responsibility resting upon them, they seize hold of this
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thing called " reasonable doubt," and too often act upon it. But, gentlemen,

iwill you pardon me for saying that that is very wicked unless such a doubt ex-

iists as is recognized by the laws of your land. I then ask, do not all the ma-

jterial circumstances in this case point, as I have heard it said, '' with fearful

and unerring certainty to the guilt of the prisoner at the bar 1 " There is no

such thing as mathematical demonstration in the ordinary transactions of life.

The law says that even a mathematical problem, strictly speaking, is incapable

of demonstration. Then, looking through the medium of this testimony, unless

you discredit all the evidence, (and who will assume to do that 1) the prisoner's

guilt is as plainly visible as this hand as I hold it up before my eyes.

', At this point the court took a recess for half an hour.

I

AFTERNOON SESSION.

The DiSTicT Attorney resuming, said:

If your honor please, and gentlemen of the jury, there are theories and ques-

tions which I might discuss, but which I will not now detain you to do, partic-

iularly as I am to be succeeded by a very able gentleman who will supply any
deficiencies in my argument. I doubt whether it would be fair to anticipate the

defence, except so far as is shadowed forth by the gentleman who opened the

case, and who, as I understood his argument, submitted five propositions. Do
jnot be alarmed gentlemen ; I do not intend to discuss them. I have already

done so to a great extent. He first made an attack upon oxu' witnesses. This

; I have already answered and I hope successfully. He next appealed to your

sympathies, I will not say your prejudices, by referring to the mother of the

prisoner as a murdered woman. This I have also answered. In the third place

he expressed a sentiment, which, I submit, with entire respect to the learned

counsel, was quite inconsistent with the dignity of the occasion and with the

character of an honorable man whose fate we all deplore—the victim of this

cruel and bloody conspiracy. That 1 have also alluded to.

j

Mr. Bradley. What is it?

! The District Attorney. That it is no worse in the eye of God to kill him

than the commonest vagabond in the street.

Mr. Bradley. I have understood that God was no respecter of persons.

However, I asked the question because I did not know to what the gentleman

! referred.

The District Attorney. I do not propose to quarrel about that now.

I

The gentleman's fourth proposition was that it was practically an impossibil-

[ity for the piisoner to make his way here by the i4th of April, and equally

impossible for him to make his escape in view of the obstructions in the roads at that

point of time between the city of Washington and Montreal. The fifth propo-

sition is an alibi, that he was at some other place; that he was in the city of

Elmira, where they have attempted to show he was on the 14th of April, 1865,

i

when this alleged murder, chaiged in the indictment, was committed.

[ I propose briefly to discuss the last two propositions. You have only, gentle-

' men of the jury, to run your eye over this map to see that the direct route from

, the city of Washington to Montreal is by New York, Albany, Burlington, St.

; Albans, and Rouse's Point. And if from the evidence you have heard you will

: estimate the time it would take a man to travel through by these points from

Washington to Montreal, in connexion with the evidence in reference to the de-

, tentions which must necessarily have occurred between the 15th, when he started

, from the city of Washington, and the 18th, when he arrived in Montreal, you

, will find that he is placed precisely on the ISth of April where Blinn, Chapin,

; William Conger, Albert Sowles, and Edward Sowles all placed him, and where

Hobart recognized two persons under the circumstances which he states, show-
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ing that it was tlie prisoner at the bar fleeing for his life from the United States

to the province of Canada. The idea that he could have gone to the city of

Canandaigua, you will see by casting your eye over this map is, for three rea-

sons, perfectly unreasonable. If he had been in Canandaigua, escaping for his

life, he would have gone directly to the lakes, taken an English steamer, and

escaped to Toronto, where he would have been, as he supposed, beyond reach

of American authorities. He would not have taken that circuitous route to

Montreal.

First, then, the route which we prove he did take is the most expeditious and

natural route.

Secondly, if we had been in Canandaigua he would have crossed immediately to

Toronto and not to Montreal,

And thirdly, if he was in Canandaigua on the 15th, it was utterly impossible

or at least improbable, that he should have been in the city of Burlington and

St. Albans on the 18th of April, 1865. No, gentlemen, these witnesses to

whom I have referred, and that silent, dumb witness, the handkerchief, bearing

the name of John H. Surratt, all confirm the fact that he took the direct route

from Washington to Montreal, where he was concealed by Father Boucher, of

whom 1 shall say nothing, for he is a minister of God. You must pass upon

his conduct yourselves, for the law says, that he who knowingly harbors a mur-

derer is an accessory after the fact,

I now come to the only remaining point stated in the opening of the defence:

Was he in the city of Elmira on the 14th of April? To this I have two an-

swers ; first, if he was there, it is immaterial, he is still guilty, according to my
view of the law. That is a question for his honor to decide, and I shall acqui-

esce in his decision, whatever it may be. Secondly, in point of fact, he was not

there on the 14th of April, 1865. This is a mixed question of law and of fact.

Fortunately for you, gentlemen of the jury, the entire responsibility of deciding

that question does not rest upon you. Fortunately for his honor, the entire re-

sponsibility of deciding that question does not rest upon him ; but it is a divided

duty you are called upon to discharge. First, then, permit me briefly, with all

modesty and respect, to render some assistance to his honor. An alibi is an

affirmative defence. As has been suggested to me, I have already argued that

proposition successfully before his honor. I have his decision, and he is estopped

now from denying it. The burden of proof is upon the prisoner. Having
proved him a conspirator; having traced him here ; having shown him in this

city, and having traced him to Montreal ; relying upon an alibi, they mvist prove

it, some judges say, beyond a reasonable doubt, with the certainty with which

the government is required to establish a j^rima Jacie case of guilt. Certainly

they must establish this affirmative defence by a preponderance of evidence.

Let me refer you to an authority. I refer your honor to the Webster trial, p.

286, where this learned jurist gives a very accurate and philosophical definition

of the term *' alibi ;"

" The next rule to which I ask your attention is, that all the facts must be

consistent. What has happened may happen again ; what is impossible could not

have happened, and, therefore, the facts must be consistent with each other-

Considering them to be the facts upon which the conclusion depends, if any one

fact is wholly inconsistent with the hypothesis of guilt, it of course breaks that

chain of circumstantial evidence, and puts an end to the case. Of this charac-

ter, gentlemen, is an alibi. And what is an alibi ? A man is charged with

crime. He says I was elsewhere

—

alibi, the latin word for elsewhere. Well,

if that be true, that cannot be consistent with the fact of his being there at that

time. At precisely eight o'clock, on a given evening, he is proved to be in one

place, therefore he cannot be in another place at precisely the same hour. That
has been the source of a vast deal of contrariety, because an alibi is easily sug-

gested with a little contrivance, and a little arrangement of proof. A person
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may seem to have been in one place, when he was in another. If the alibi is

proved, then it is a certain conclusion, because a person cannot be in two places

at the same time. Therefore, showino^ him to be in one, shows him not to be in

the other. But whenever such proof is attempted, there must be the most rigid

and strict inquiry whether the fact is proved to the satisfaction of the jury ; and
false testimony in the attempting to prove that a man was in another place from

his real one is open to all the various suggestions of contrivance, such as the

appearance of sudden riding from one place to the other, and various other

modes of that description."

Mr. PlERREPONT. Your honor will remember that in this case a large number
of highly respectable witnesses from Boston, testified postively to the prisoner

being in Boston at the time the murder was committed.

The District Attorney. Certainly a much stronger, or a more powerful

case of alibi than the defence have presented in this trial. I read again from

the same opinion, p. 291 :

"There are two circumstances which apply to proof of «/<^i. In the first

place there is the uncertainty which applies to the fact, not to say anything
'about an intentional misleading, but a witness is always liable to be mistaken.

Then, in order to establish the fact, it must be proved beyond a reasonable

doubt that the party was seen at the precise time and place where he is alleged

to have been seen by the witness'. And that is the difficulty with regard to

proof of alibi. There is always room for the difference of time to be explained,

owing to the difference of time-pieces, which sometimes vary from five to tea

minutes."

Chief Justice Shaw announces the principle in this most important trial, which
;attracted more attention than any other in the United States since the trial of

iAaron Burr, that where the prisoner relied upon an alibi, he must prove it

jbeyond a reasonable doubt. 1 do not care to go as far as that ; I think your
jhonor has gone that far. I say that he should at least prove it by a pvepouder-

knce of evidence, and I appeal to your honor in a decision already given, in

[which you declared that being an affirmative defence, it must be proved, if not

ibeyond a reasonable doubt, at least by a preponderance of evidence ; and that

decision is conformable to all the analogies of law, and to the rules of this court

lire similar cases. I refer your honor to the case of the United States vs. Foley,

when Robert Ould was the United States attorney, and his honor, Judge
Merrick, the brother of my distinguished friend who represents the prisoner, was
jupon the bench. The defence of insanity Avas set up, and Judge Merrick decided

that the burden of proof was upon the prisoner to establish it beyond a reasou-

;uble doubt, or at least by a preponderance of evidence. There was an appeal from

jiis decision to the circuit court, and his decision was unanimously confirmed by
your venerable predecessors in office, Judges Dunlap, Morsell, and Merrick.

Ila the case of United States vs. Mary Harris, which .attracted considerable at-

itention at the time, in which the defendant was represented by very able counsel,

jl invoked the same construction from Judge Wylie, referring to the same
{decision of this court, and the records will show that that learned judge, upon
[J;hat occasion, enunciated the same principle. I refer your honor to these

fleading American cases, and I think it will be unnecessary for me to appeal to

you to stand by the decisions of this court, for they are precisely analogous to

jthis case. Applying then that principle to the facts of this case, what is the

[result 1 Five witnesses are introduced to prove an alibi. As I have said, I do

juot intend to charge any of them with perjury. Charity is the bond of per-

fectness ; it unites all the other Christian graces in one beautiful harmonious

jwhole.

\
The rule of law is that where there is a conflict of evidence you should

reconcile the conflicting statements of witnesses with truth, if you possibly can.

! 73
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It is a rule of law wliich owes its origin to the benignant spirit of tlie Christian

religion, which is the fountain whence all our justice flows. Now, then, we
prove the presence of the prisoner in Washington by thirteen witnesses ; they

prove his presence in Elmira by five, all honest, all truthful, or, if you please,

some dishonest on both sides. The weight of evidence is on our side. If, then,

the burden of proof be on them, they fail to prove the alibi, and this jury can-

not, without violating the law, decide otherwise by their verdict. But, gentle-

men, two of these witnesses, Stewart and Atkinson, do not pretend to say he
was in Elmira on the 14th of April. Their testimony is that it was on the 13th

or 14th, they are uncertain which. Only three of their witnesses, Cass, Carroll,

and Bissell, swear to his presence in Elmira. Three against thirteen, a prepon-

derance of ten witnesses in our favor. Now then I will put David C. Reed
against John Cass. Heed was a tailor in the city of Washington ; Cass, a

tailor in Elmira; both honest men. It is for you to say who is mistaken.

Carroll saw him twice I believe. I place Wood, the barber, against Carroll.

Who imputes dishonesty to Wood ] He greased him, he rubbed him, he talked

with him. Is he mistaken ? You, gentlemen, must decide. Cass and Carroll

never saw him before in their lives ; Cass and Carroll saw him when he was
disguised. Eeed knew the boy and the father ; Wood knew Booth perfectly,

and saw the prisoner longer, and under circumstances better calculated to make
an indelible impression upon the mind and memory. Judge ye between them.

Last comes Dr. Bissell. I intend to say nothing unkind about him. Mr. Brad-

ley brings a physician here to sustain his character. In consequence of a re-

mark made by my colleague he seemed to think we had dealt unjustly by that

witness. Mr. Bradley shakes his head. I do not intend to do injustice to him,

but I say if a physician should come here and tell me that he had held a con-

sultation with the keeper of a lager beer saloon or an alehouse, I would not al-

low him to practice upon my pointer dog, if I had one. Suppose, for instance,

I should call Dr. Howard to visit my sick child— with his mild, gentle face

leaning over the bedside of him who Avas so dear to me. He says, with that

candor which should characterize the treatment of the sick :
" Mr. Carrington,

your child is very sick ; I desire to hold a consultation." With the tears iu

my eyes, with my heart in my mouth, I say "Do it, of course ; who do you de-

sire 1" "I would like to have old Colonel Geihardt, who keeps the lager beer

saloon." Dr. Bissell, by his own confession, run a double machine, soW
the liquor to poison his own patients, and then cured them. I would rather

have Gil Bias and old Dr. Sangrado in a consultation over a sick child. I do

not think my friend should have taken it unkindly when Judge Pierrepont asked

whether after such consultation the patient was still alive. It was a piece of

wit that would have done credit to a Curran. I do not think my friend will,

on reflection, take offence. This witness may be an honest man, but I would

not like to trust him as a doctor, nor would I like to trust him to sustain the

reputation of a person with whom he was so closely allied as Dr. Bissell, for

when physicians and lawyers practice together they learn to love each other,

and do not see their mutual faults. But, gentlemen, I place lawyer Vanderpoel

by the side of Bissell. There is a Roland for your Oliver. Whom will you be-

lieve ? The lawyer ? I do not say that they are more worthy of belief than

any other class of individuals. But who is unimpeached ? Is it the doctor who
|

kept an alehouse and invented an article very useful in domestic economy ? '

Then there are three against three ; ours are better—just as good at any rate,

and we have ten behind. They bring up three men ; I send forward three

champions to meet them. They die together. I have got a regiment of ten

behind, and victory perches upon my banner. You cannot escape it, gentlemen •

of the jury ; the weight of evidence is in our favor upon that point, and being

so, according to a principle of the law which I have invoked, they have failed

to establish their defence.
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j
I have endeavored to give you my own views. I regret that I have not con-

jversed more fully with associate counsel. I hope I have expressed their views.

jl have referred to some authorities. I have occasionally had opportunities to

Italk with others who are interested in this matter, who have given me sugges-
jtions I have endeavored to extend and elahorate. I have reftirred to authorities,

Ito the written dechirations of others, to illustrate the principles discussed and
|to impress them upon your minds, your imaginations, and your memories, sorae-

,times giving credit to the authors from whom I borrowed, and at other times
f.iiling to do so, as I now propose to do in the few remaining observations which
;I shall submit to your consideration.

I 1 am very glad, gentlemen of the jury, that the learned gentleman who opened
this case for the prisoner manifested an inclination to resent the imputation,
Kvhich Ave haye often heard, upon the loyalty of our fellow-citizens in the Dis-
trict of Columbia. Here, though we differ in most points in this case, we stand
on common ground. When treason first raised its horrid head at the south, and
it was threatened that the President of the United States could not be safely

inaugurated in the city of Washington, the citizens of the metropolis indignantly
jresented it as an indignity to them, and under a military organization, composed
jjf your own fellow-citizens, aided by a small band of regulars under the com-
jfnand of General Winfield Scott, Abraham Lincoln Avas safely inaugurated, as

tiis predecessors Avere, on the eastern portico of the Capitol. When rebellion

pissutned the fearful form of revolution, and the President of the United States
balled for seventy-live thousand men, the very first to respond to their country's
call were the Union volunteers of the District of Columbia. W^hen it became
!)ur painful duty to invade the sacred soil with bleeding hearts, the first men
jA^ho passed beyond the District Hue were the Union volunteers of the District

i)f Columbia. The great orator, patriot, philologist, and Christian gentleman,
|Edward Everett, declared that Massachusetts enjoyed the melancholy pleasure
pf having offered the first blood to the Moloch of Avar—first to create, and then

perpetuate, this glorious Union. I would not pluck one laurel from the Avreath

1
hat entwines the brow of the Old Bay State. It may be so ; but the first blood
Ihat was shed in this cruel civil Avar upon the enemy's soil, when the rebels had
iissumed the attitude of belligerents, Avas the blood of a W^ashingtonian, a Union
i'olunteer from the District of Columbia. The District of Columbia raised, in

j)roportion to its population, more Union men than any State in this republic,

f^fter the battle of Bull Kun— I may mention this—my friend, the senior coun-
tel for the prisoner, and myself, in company, holding then commissions, Avent up
;nd oiTered our services to aid in protecting this city from invasion. When the

iiational legislature thought proper to pass a law requiring every juror to take
1. certain oath of loyalty to the Constitution and the Union, not one man ever
.lesitated, except perhaps in a single instance, to subscribe to this iron-clad, ter-

lible oath, under Avhich you^ gentlemen of the jury, are impanelled. True to

•our country in time of war, be true to her in time of peace; for the triumphs
if peace far transcend in honor and importance the triumphs of Avar. The sol-

jier, who in time of Avar nobly exposes his own life and sheds his brother's blood
ja his country's cause, does Avell ; but the Christian man, judge, and juror, Avho

fimself subaiits from principle to the law, executes it, and enforces obedience to

\, gives an exhibition of moi-al courage infinitely beyond any demonstration of
- parage ever m:!de upon the bloody field of battle.

' There was a gentleman in my house from the Pacific coast, Avho in the course
|f conversation spoke very enthusiastically in reference to the great and grow-
lig resources of that section of the country. As he Avas leaving me he said,

iCome and see me. I wish to talk further Avith you on this subject. It will

itimulate you in your speech," or words to that eftect, alluding to tiiis very case
;

for it Avill sliow you Ave have got a country Avorth earing for." It did not fail

)make its impression upon me. He was right, gentlemen. We have a country

i
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worth taking care of. Behold it, stretching its long and strong arms from the

regions of eternal snow to a land of perpetual spring and flowers, washed upon
one side bjthe proud waves of the Atlantic and on the other by the mild waters

of the Pacific, her noble mountains rearing their lofty heads to the heavens, her

valleys teeming with beauty and verdure, her inland seas, her noble rivers, upon
whose bosoms the navies of the world might be borne, her beautiful harbors,

where it is said the navies of the world might ride with ease and safety, rich in

all that human heart could conceive or desire ; oh ! it has been truly said by
America's greatest orator, " It is a land upon which a gracious Providence has

emptied the horn of abundance, that peace, contentment, and plenty should sit

smiling by her door." I may not give his precise words, but it was the senti-

ment he invoked.
"^

Kowlet me ask you, gentlemen, what is this country worth if its highest oiS-

cers are to be at the mercy of the assassin's dagger ? What is this country

worth if the representative of the nation, elected by one party, cannot be pro-

tected anywhere upon this western hemisphere, where this crime has been com-

mitted 1 It has been said that this Union was baptised in blood, the blood of

our fathers; it lias been preserved in blood, the blood of their children. But

what is this country worth if your sons fight for its preservation and you fail by
the execution of its laws to restrain and punish its enemies? I charge you by
the solemn memories of the past, by the glorious .hopes of the future, by the

names of the honored dead who have fallen in the service of the republic, to

vindicate the majesty of the law, maintain the integrity and purity of the judi-

cial ermine, and wipe this deep and damning stain from the escutcheon of your

country. I repeat, we must be cruel in order to be kind ; we must punish the

guilty to protect the innocent. Stern, inflexible justice is true mercy ; justice to

the guilty is mercy to the innocent. I charge you, then, gentlemen of the jury,

assign to the prisoner at the bar, the blood-stained prisoner at the bar, that pun-

ishment which he deserves by the laws of God and man, for the great crime

which he has committed in the face of heaven and earth. He is a murderer,

and deserves a murderer's doom.
Mr. PiERRRPONT. I shall occupy, your honor, but a few minutes in present-

ing the legal views which I shall express in addition to those already given by
the district attorney. I bave before me Will on Circumstantial Evidence, a book

I have examined because it is most fertile in its citation of authorities. I cite

from the Law Library, volume 41, page 51, marginal page 115 :

" An unsuccessful attempt to establish an alibi is always a circumstance of p,'reat weiglit

against the prisoner, because a resort to that kind of defence implies an admission of the

truth and relevancy of the facts alleged, and the correctness of the inference drawn from

them ; and where the defence of alibi fails it is generally on the ground that the witnesses

are disbelieved and the story considered to be a fabrication. But this observation is not

universally true ; an extraordinary case to the contrary occurred at the Old Bailey sessions

in 1824, in the case of a young gentleman of the name of Robinson, who, on the positive

evidence of many persons as to his identity, was convicted of larceny ; but in several other
\

cases where he was sworn to with equal positiveness, an alibi was satisfactorily proved, and

he received a pardon.
"The defence of an alibi often involves considerations of the most difficult and perplexing

nature. It is not an uncommon circumstance to endeavor to give coherence and effect to a

fabricated defence of alibi, by assigning the events of another day to that on which the offence

was committed, so that the events being true in themselves are necessarily consistent with i

each other, and false only as they are applied to the day in question. A learned writer reports
]

a case where a gentleman was robbed, and swore positively to the prisoner, but, neverthe-

1

less, the completest alibi was proved. The witnesses, examined separately, all spoke to the

same minute circumstances transpiring while the prisoner was in their compaiiy on the day

and hour of the robbery, and in particular that a church bell for funerals was tolling, which,

in fact, tolled almost every day at that particular hour when the robbery was committed. The
^

prisoner was acqrritted. A year afterwards the gentleman, seeing the prisoner in a little

shop, went to him and gave him his word that, as now all danger was over, if he would tell

him the trutli no injury should happen to him, but the contrary. The man said, ' I did rob

you; the alibi was concerted. I know it was false, and when the jury turned round to con-
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s

ider tlie verdict, I folt a sliudderiug witliiu nie unlike auythiug I bad ever felt or believed I

could feel.'

"

I read now from page 53, Avhere, speakiug on wliich side mercy ahvays weut,

he says :

"And on tbe other, bow much more easy it is to get up a false story of alibi, where the

whole to be proved is tbe presence of the prisoner at a particular place at a particular time,,

\ than a false account of ail minute particulars relating to so many different matters, which

is necessarily implied in the proof of a false charge against the prisoner."

I read now from tbe same book, page 71 :

" Of all kinds of exculpatory defence, that of an alibi, if clearly established by unsuspected

[
testimony, is the most satisfactory and conclusive, since it excludes the possibility «f the truth

1
of the accusation. A defence of this nature is often entertained with distinct suspicion, be-

; cause it is easily concocted, and frequently resorted to falsely. It is essential to the estab-

I lishmeut of an alibi that it should cover the whole of the time of the transaction to which it

' relates, so as to render it impossible that the prisoner could have committed the act ; it is not

1 sufficient that it readers his guilt improbable."

I will now read on tbis same subject from Allison's Practice of tbe Criminal Law
in Scotland, page 624 :

"The defence of alibi is of all others tlie most decisive when duly sirbstantiated ; but the

evidence adduced in support of it requires to be minutely considered, and the plea is not to

' be sustained unless the circumstances were such as to render it impossible that the crime

I
could have been committed.
"One of the most ordinary pleas resorted to by a panel is that of alibi; and, doubtless,

,
when duly qualitied and fnlly proved, it is among the most effectual of any ; but it requires

to be carefully scrutinized, both as to the sufficiency of the evidence and the inference to be

•drawn from the facts if fully proved, because the plea is not conclusive unless tbe alibi is

circumstanced and qualitied in such a manner as makes it not only unlikely, but impossible

that the panel could have done the deed at the time and place libelled."

Tbe pbrase "panel" is used in Scotland instead of "defendant."

"In the next place, it is essential that the plea of alibi shall be adequately proved. In

judging of tills matter the court and the jury have chiefly to consider the character of the

witnesses who speak to the fact, the manner in which they give their evidence, and the com-
parative weight due to them and the witnesses for the prosecution. It is frequently no easy

matter, even by the most skilful examination, to detect the falsehood of an alibi. By making
the witnesses speak to the events which really took place on a particular day, and merely

applying them to the day libelled, they are sometimes able to present a story to the jury

which hangs together remarkably well in all its parts, and wears all the air of truth, because
' the events "described are true in themselves, in their relation to each other, and only false

1 when applied to the particular day in question. The only way in which it is possible to

I
expose an artfully got up imposture of this description is by a minute and rapid cross-exam-

ination of the witnesses applied to the circumstances previously detailed in evidence by the

witnesses for the prosecution, in order to detect falsehood in some inconsiderable and not

I previously considered particular."

I sball bave occasion, wben I come to comment upon tbese witnesses, to com-
' meut on tbe law bere laid down.

"Frequently the trick may be exposed by asking the alibi witnesses, after they have fnllv

. and minutely narrated the events of the day libelled, to give an equally detailed account of

j
the preceediug and succeeding days."

i
I sball bave occasion to speak of Dr. Bissell in tbis connection before I am

tbrougb witb bim.

"And their total inability to do that shows, with reference to that particular day, they

L must have been practiced upon. Ot' course the weight dne to their testimony is increased

\ if they can point out some particular circani'^tance, as by an exammation before the magis-

1 irate a few days after in relation to the matter libelbxl, or by bearing that the accused was

apprehended upon tbe charge, an-l being thus led to turn what they knew in it over in their

own minds, which led to its being tixed in their memory."

I now read from page 627 :

"But after all the jury are frequently reduced to the difficult and painful duty of weighing

the testinrony on one side against that on the other; and, in doing so, it is their duty on the

one baud to recollect that the presumption of law, as well as of justice, is against the jii-os-

ecution, and, therefore, if the evidence on both sides is equal, or nearly so, they should in-

cline to the side of mercy ; and on the other, hoW much more easy it is to get up a false
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story of alibi, where the whole to be proved is the presence of the prisoner at a particular

place at a particular time, than a false account of all the minute particulars relating to so

many different matters which is necessarily implied in the proof of a false charge against the

prisoner."

If your honor please, in relation to this other point of law, my learned friend

has discussed it so fully and so ably, that I do not propose to occupy the time of

the court or the jury in this matter, I simply propose to read the points as I

have written them down, and refer the counsel on the other side to the page, with-

out spending the time necessary to read them ; they will have the fullest oppor-

tunity therefore for the examination, even without my reading. In my judg-

ment, this case, although very long, is like every other long case that I ever saw.

It will be found when the rubbish is taken out of it, and it comes to be sifted, to

resolve itself into a few of the most simple propositions, commending themselves

to the common sense of men, and not requiring any very minute discussion of

legal pi-opositions to arrive at a just conclusion. Now what is the real question

before this jury ? I apprehend that it is nothing more than this : was the pris-

oner engaged in, and aiding and abetting, a conspiracy which resulted in the kill-

ing of Abraham Lincoln ? In my judgment, this covens the whole case. If this

prisoner was engaged in the conspiracy, aiding and abetting, which resulted in the

killing of Abraham Lincoln, he is guilty, and there is no mode of getting rid of it.

Now no one will dispute that the conspiracy is established; I think that will not

be debated. The conspiracy then being established, the rule of law is : First, that

each confederate in the conspiracy is liable for the acts of every other co-con-

spirator, and the declaration of each may be given in evidence against every

other. And though the conspiracy may have been formed years before the pris-

oner ever heard of it, yet having subsequently joined in the conspiracy, he is

in all respects guilty as an original conspirator. 1 shall refer to authorities pres-

• ently, many of them having already been read.

Second. That when several persons are finally confederated in a conspiracy

they are like one body ; and the act of each hand, the utterance of each tongue,

and the conception and purpose of each heart, (touching the common plan,) is the

act of each and all ; and every one of the several persons forming the confederate

body is responsible for the acts, sayings, and doings of each and of all the oth-

ers, and each is the agent of every other.

Third. That a conspiracy to kidnap, abduct, or murder the President of the

United States in time of rebellion, or other great national peril, is a crime of

such heinousness as to admit of no accessories, but such as to render all the con-

spirators, their supporters, aiders, and abettors, principals in the crime. That

such is the common law of England, and is the law of this country.

I have a word to say upon this proposition : this is the first time in the history

of our country, where an opportunity ever has occurred to announce this great

legal truth. It has occurred in France ; it has occurred in England ; but it never

occurred in the history of our country before. My learned friends on the other

side have tried all through this case to lay aside every consideration, both moral

and legal, touching this great question of an attempt to overthrow the govern-

ment by the murder of its head. They cannot escape it ; and your honor can- i

not escape it ; and the country will call upon you, and ask you not to escape it;
\

and they will hold you responsible, if you dare attempt to escape it. It is the
|

first time, I say, that this great law doctrine has ever been brought before a
j

court in the United States. It has been in England. It is law ; and it comes to
j

your honor for the first time to announce this law. No other person has been
|

murdered by a conspiracy to assassinate the head of the government, for the
I

purpose of destroying the government, and any man, and any judge, who will -

treat this as a mere ordinary crime, having no other qualities in it than those of

.a common murder, for the purpose of stealing a sum of money from a man's

closet, do not understand the principles of law which should govern nations, or
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j
the laws wLicIi bear on governments. They do not understand the law which

i my learned friend read from that Holy Ei)ok, if they suppose that the cases are

I

precisely alike. I will refer presently to the authorities upon this point, as upon
I each point.

Fourth. That such conspiracy, either to abduct or to kill the President, and
thus to overthrow the government and promote anarchy in the nation, is a crime

of such a nature as to render every supporter of the conspiracy a principal in

the crime, and liable for all the consequences of a mui'der perpetrated by a co-

I conspirator while carrying out the common design, though no such murder may
! have been originally intended, and though the accused conspirator had never
' personally participated therein.

Fifth. That a killing by a co-couspirator, in pursuance of a common plan to ab-

duct, makes each conspirator guilty of the killing, though no sncli crime was
contemplated by the other conspirators. It is shocking to justice, and to every
moral sentiment, to hear it uttered in a court of justice that where a man has

been engaged in a crime which resulted in murder, if that man did not

intend to murder, therefore he is innocent. Such never w'as the law, thank God.
Such, we hope in God, never will be. Test it, your honor. A set of vile men
conspire together for the purpose of the highest kind of crime, in one sense, and
in another not so high, to abduct the daughter of one of these jurymen for a

:' vile purpose, and in the course of that abduction and the restraint they place

^
upon her she dies in her agony, and they say : "Oh! my God! we had no idea

of killing her. It was the last thing in the world we wanted, to kill the girl;

we wanted something else." And then come in my learned- friends and say :

"Oh! these young men did not intend to kill her—not a bit of it." They in-

tended something else, but in carrying out their unlawful purpose she died, and
they are her murderers. Will any one undertake to say they are not ? Will
any one undertake to say in law they are not murderers 1 What doctrine is

this, to be brought before a court of justice in the capital of the country? A
man says : "I did not intend the precise thing that happened; I intended to

violate the law ; I intended to commit an infamous crime ; I intended to commit
a felony, but never intended these results to follow." The law says : "Thou
shalt obey the law, and when you disobey it you shall take the consequences of

that disobedience." If in disobeying the law any one is killed, a murder is

committed, and you are the murderers. Such is the Diw.

As I said the other day, a man enters a house in the night time for the pur-

pose of committing a robbery. He does not want to kill anybody ; all he wants
is to get some money. His daughter is a servant in the house, and in screaming
to give the alarm of a midnight robber, he shoots her dead at his feet. He did

not know she was his daughter ; he did not mean to kill his daughter. Although
a robber, he loved her as dearly as your honor loves your own. Has not he

committed a murder ? and would not your honor condemn him for murder, and
the jury say he was guilty ? He went, not tj murder his daughter, but to rob

Mr. Alexander, and his daughter, a servant in the house, is killed, and her father

is the murderer.

Sixth. That the personal presence of the prisoner in Washington is not neces-

sary to his guilt in this case. He could perform his part in the conspiracy as well at

Elmira as at Washington, and be equally guilty at one place as at the other.

That if he left Montreal in obedience to the order of his co-conspirator. Booth,
to aid in the unlawful conspiracy, it matters not whether he arrived in time to

bear his allotted part or not. Being on his way to take his part, any accident

which may have delayed him does not change his guilt. I will ask my learned

friends to meet that proposition when they come to reply, and answer it by any
legal proposition or authority.

Mr. Bradley. You have the affirmative ; I would like to see your authority

for it.
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Mr. PiERREPONT. You will, presentlv.

Seventh. That, in legal contemplation, each conspirator is present where the

crime is committed toward which the confederates had conspired, or which was
committed as a consequence of the confederated plan, though, in fact, the con-

spirator on trial may have been absent when the acting conspirators did the deed.

1 understand my learned friend to argue to your honor, that where a crime waa
committed by a person out of the jurisdiction, unless done by an unconscious agent*

the party doing the act was not guilty. I so understood it. He will correct me
if I am wrong. I understood him, that if the agent was an unconscious agents

he was guilty ; if a conscious agent, then he was not guilty.

The Court. I may be mistaken, but I understood Mr. Merrick to say

that he was not guilty as a principal, but as an accessory.

Mr. Pierrf.pOjNT. Well, not guilty as a principal. I submit he is guilty,

under tht: law, as a principal. Kow, let us see. There lives in the city

of Washington a rich man whose wife has attracted the notice of a fashionable

idler in Baltimore, whose humble means match not his haughty mind. He
wants more money. He succeeds in fascinating the wife of a rich man in

Washington, and they enter into a conspiracy to put the old man in the grave

that they may enjoy his money and their unholy love. The man remains iu

Baltimore; he prepares the poison and sends it to the wife in Washington, and

she with her jewelled hand mixes it with his coffee in the morning and he dies,

and they soon are married. Does my friend say that the moment he comes

within the jurisdiction of this court he cannot be arrested and the guilty pair

tried as conspirators and murderers ? If so, he says it against authority

;

against reason ; against principle ; against common sense. Now let us see further.

He sends the poison by mail to the man whom he wishes to murder, and the

man takes it without the intervention of the wife and dies. Is not he then

guilty as a principal, and the moment he comes within your jurisdiction cannot

you arrest him and hold him responsible for that murder ? Further : He sends

it to the wife and the wife mixes it in the cup, and, by mistake, drinks it herself

and dies. Has not he committed a murder then, and would not you hold him

the moment he reaches your jurisdiction and have him tried for murder? In

the pursuit of his unlawful purpose, if with the poison he killed one he did not

intend to kill, he has committed a murder. Farther : On a holiday, children

are out here on the railroad playing ; they are gathered in great numbers—

a

Sunday school, if you please ; and some vile man standing just over the line iu

Maryland seeing the children there, puts fire to a locomotive standing over

the line, and when the steam is up sends it whizzing over the rails and crushes

to death the helpless children. Has he not committed a murder within your

jurisdiction, and the moment his footsteps are here cannot you convict hira

of murder when you get him before a jury ? It is not necessary he should

be here. It is no matter where the man is so that he commits the crime, and

the moment the crime is committed, and he comes within the jurisdiction where

the crime was committed, he is to be held. In the authority which I will pres-

ently cite, Lord Campbell's decision not many years ago, this principle is fully

gone into and fully established.

We all know very well that even in lesser crimes than murder this law has

been held and repeatedly held. I refer your honor to " 1st Comstock's B.eports ;

"

the case of Adams vs. The People, page 17-3. This case, which was reported

in 3d Denio, went up to the highest court, and their decision I now hold in my
hand. It was argued with great ability against the principle for which I now
contend, and which the court there established, by that eminent lawyer

Henry Stanbery, now Attorney General of the United States. I remember
the argument well. A man named Adams, by the aid of a person in the city of

Kew York, committed great frauds there. He lived in Ohio. He never in his

life had placed a foot within the jurisdiction of New York. He never saw its



TRIAL OF JOHN H. SURRATT. 1153

I
soil nor felt its tread, but was born in Ohio. Some years after he came to New

1 Yoik; was arrested ; was indicted; was convicted; and the case went np to

' the higher court. The indictment was that he was in New York present when
< he committed that fraud. Well, learned lawyers said as earnestly then as now :

' Why, Mr. Adams was never in New York ; he was born in Ohio and always

lived there, and the proof was perfect that he never was out of it." " But,
"

said the law and the authorities cited, "you Avere present when you committed

. the crime, and the only difference is we could not touch you in Ohio because you

i
were out of our jurisdiction." So Lord Campbell says: "By the law of

England when a crime is perpetrated out of the jurisdiction, the perpetrator

tliere, the agent there was conscious, and unconscious in England; they cannot

,
touch him out of England, but the moment he comes within their jurisdiction

I
he may be arrested." Xow, in the case of Adams the court held he was just as

liable as if he had been there. The court were unanimous in their opinion, not

, only Judge Gardner, but Judge Bronson, one of the ablest judges that ever

' sat upon the bench in New York, and as able as any that ever sat upon any

i
other bench, delivered opinions upon this point. I quote from the opinion of

Judge Gardner, 1st Comstock, 175

:

"It was, therefore, admitted that a crime had been committed within this

I
State, and through the instrumentality of the defendant, and the authority of

I

the numerous cases cited to establish the position, the actual presence of the

f offender at 'the place where the crime was consummated, was not necessary to

\
make him amenable to the law."

' Again, on page 176 :

" The citizen of Massachusetts who should murder an inhabitant of this State

by the discharge of a loaded pistol, or by striking with a deadly weapon, across

the invisible line which separates the territory of the two States, would trans-

gress a law universally binding, and recognized as such by the citizens of both

States. If it be admitted, as contended for by the counsel for the prisoner, that

the offender would not violate his allegiance to his own State, he would not be

the less guilty on that account ; he would, notwithstanding, infringe a law he
was under an obligatiun to obey, at all times and in all places, in New York as

well as Massachusetts "

Again, on page 178 :

" The immunity he enjoyed at home from arrest and punishment was not due
to him as a crimual, or as a citizen of Ohio, but because he had injured no one
whom that State was bound to protect, and because the inviolability of its ter-

ritory was an essential to its sovereignty and independence. The prisoner knew
that througli his agent he was defrauding those who were entitled to the pro-

tection (jf our laws, and he cannot be permitted to say that he did not know
that it was unlawful to cheat ia New York as well as in Ohio."

Judge Bronson, in his opinion, says :

" I am of opinion that it is not a matter of any importance whether the

defendant owed allegiance to this State or not. . It does not occur to* me that

there are more than two cases where the question of allegiance can have
anything to do with a criminal prosecution. First, where the accused is charged

with a breach of the duty of allegiance, as in cases of treason ; and second,

where the government proposes to punish offences committed by its own
citizens beyond the territorial limits of the State; when the offence, not being

treason, is committed within this State, the question of allegiance has nothing

to do with the matter.
" It is not necessary to notice the peculiar relation which a citizen of the

United States sustains to the other States ; for if a subject of the British Crown,
while standing on British soil in Canada, should kill a man in this State, by
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shooting or otiier means, I entertain no donbt that he would be subject to

punishment here whenever our courts could get jurisdiction over his person,

" This leads me to say that it is not necessary to inquire how the criminal
i

can be arrested, or whether he can be arrested at all. If our courts cannot get

jurisdiction over his person, they cannot try him. But that is no more than

happens when a citizen who has committed an offence within the State, escapes

and cannot be found."

Mr. Bradley. What was the charge there?

Mr. PiERREPONT. Obtaining goods under false pretences. I proceed with

my propositions.

Eighth. That a co-cojaspirator performing his part in a conspiracy to abduct

or to kill the President in the capital, though not pei-soually present, may be

lawfully convicted and punished for the crime whenever brought within the

jurisdiction of this District.

Ninth. That a conspiracy is proved by facts and circumstances which con-

vince the mind, precisely as any other crime or agreement is proved in a court

of justice.

I do not propose to occupy much time further. I will cite the learned coun-

sel on the other side my authority. I refer your honor to 1st Russell on Crimes,

pages 32 and 39, marginal pages. I refer likewise, under the same head, to 4th

Wendell, page 256, in The People vs. Mather. " There is no settled grade of

enormity between them. He who conceives the mischief and sets the assassin

to work is as wicked and deserves as much severity from the law as he that

strikes the fatal blow. It is incontrovertible that he who procures the felony

to be committed is a felon, and if the felony be a murder he is a murderer."

Anything more to the point on that subject, I think, will not be found, and it

was delivered by a veiy able judge. I cite your honor, also, in relation to their

all being principals, to 1st Russell, page 27 ; and also to page oO ; and also to

page 29. And in relation to where parties are conspirators to show you that
t

each was agent of the other. I refer to 2d Starkey's Evidence, page 237.

I read from the Philadelphia edition :

" It seems to make no difference as to the admissibility of the act or declara-

tion of a fellow-conspirator against a defendant, whether the former be indicted

or not, or tried or not with the latter, for making one a co-defendant does not

make his acts or declarations evidence against another anymore than they were

before ; the principle upon which they are admissible at all is, that the act or

declaration of one is that of both united in one common design, a principle which

is wholly unaffected by the consideration of their being jointly indicted.

" Neither does it appear to be material what the nature of the indictment is,

provided the offence involves a conspiracy. Tlius, upon au indictment for

murder, if it appeared that others, together with the prisonei', conspired to per-

petrate the crime, the act of one done in pursuance of that intention would be

evidence against the rest.

" When part of the correspondence between two defendants indicted for a

conspiracy to defraud the prosecutor in the sale of an annuity had been read

upon the trial, whose defence was that he had been deceived by the other party,

it was held that the whole of the correspondence previous to the consummation
of the purchase was admissible, but not the subsequent part."

I also refer to the case of the United States against Gooding, in 12 Wheaton;
we read it the other day, page 460, and likewise 2d Peters, 353. Both relating

to conspirators and the agency of one and the effects of one's acts, doings, &c.,

on the others. They were cited by my colleague. I refer also to the case of

Barkhamsted vs. Parsons, 3d Conn., page 8—the decision of Chief Justice

Osborn, in which the principle is laid down, and will be found not only there

but in many other books. It is this :

" The principle of common law quijacitper aliumfacit per se is of universal
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application, both in criminal and in civil cases ; he that does an act in this State

by his agent is considered as if he had done it in his own proper person."—10

Pickering, 49S.

And this doctrine, that a person absent Avould be liable like one present, jour
honor will find laid down in Bishop's Criminal Law, section 81.

The case of the trial of Burr was cited the other day in relation to all the

parties being named in the indictment. I refer on the same subject to Archi-

bald, 77, as well as to Hawkins's Pleas. Now, if your honor please, I have
stated all I have to say ; I have referred to these authorities

;
your honor can

easily examine them. The counsel on the other side had a right to know upon
what propositions we rely before being heard. If there is anything clear and
well settled in law it seems to me to be clear that these books, as well as those

cited by my learned friend, the district attorney, sustain the principles for which
we contend and which are applicable to the case on trial before the jury.

Mr. Bradley. Is that all the law you propose to cite ?

Mr. PiERRKPONT. That is all we propose to state.

The court then took a recess until 10 a. m. to-morrow.

Wednesday, Julij 31, 1867.

The court was opened at 10 o'clock.

Tlie argument on the part of the defence was opened by Mr. Merrick, who
said

:

May it please your honor, and you, gentlemen of the jury: The feelings

with which I approach the argument of this case are beyond my power to

express. They are new to me in my experience in professional life, as the case

in its character, nature, and the manner of its prosecution is new to the legal

history of the country. Its magnitude is beyond that of any case which I have
ever known, and its surroundings are peculiar and painful beyond any expe-

rience. Under your oaths yoix have in charge the prisoner at the bar, and it is

your duty to pass upon his life. It is in your hands, and under the social and
political organization of the community, it is the duty of the government to

pursue, through the forms of law, any who may violate its obligations. The
government entering upon this cause, and apparently believing that this young
man has violated the law in the particular set forth in the indictment, has caused

him to be arraigned before this tribunal, and his future destiny to be committed
to you. But there is something in this prosecution beyond the mere arraign-

ment by the government, and beyond the ordinary courses pursued by the gov-

ernmental power in bringing a criminal to justice. I find arrayed against my
client the best talent at the bar, and a numerous combination of counsel in court

and out of court, and I find certain high officers of the government temporarily

abandoning the duties committed to them in the particular functions which they

are discharging, and devoting themselves to the manipulation of the witnesses

to be sworn before this jury. This combination of legal gentlemen, aided by
official personages outside, I find surrounded by a swarm of spies and detec-

tives, scattered all over the country, supported and remunerated from the treas-

ury of a government with hundreds of millions at its command, and all this

machinery to pursue to the gibbet one penniless young man, who rests upon
professional charity for the vindication of his name and the preservation of his

life. I regret that it will become my painful duty to speak some truths that I

would leave unspoken. I regret that it will become my painful duty to inquire

into the motives that are influencing the conduct of men ; and I am inclined to

believe, gentlemen, that the inquiry which I will make may lead you to the

conviction, that whilst we have been talking a great deal of conspiracies to
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abduct and cons^Diracies to murder on the part of rebel sympathizers, with a

view to the destruction of the national life, there have been other conspira-

cies in higher places to commit a murder through the forms of law, and in utter

disregard of every high principle that should govern the man of honor. I say

I regret that it will be my duty to speak these painful truths ; for in the course

of my professional life I desire to say nothing that will pain anybody ; but at

the same time, in the course of the discharge of that professional duty I shall

have to say what I believe that duty involves the necessity of saying—not, I

trust, without the fear of Grod in my heart, but without the fear of any living

man before my eyes. Why is it that all these appliances, this vast machiueiy,

are in this case ? Why all this wonderful array of counsel here and elsewhere ?

What do they represent ? They nominally I'epresent the government ; but the

course of this prosecution has convinced me, without evidence outside, upon
which to found the opinion, further than the evidence which has been before

your eyes in the conduct and the manner of men, that although they so nom-
inally represent the interest of society, there are two sets, one that represents the

government in its assumed olfended majesty, and the other that represents

some officers of the United States seeking for their own purposes the shedding

of innocent blood.

In a prosecution such as this, conducted against one of its citizens by a gov-

ernment, what should be the course of that government, and what is due to the

jury and the prisoner 1 Whatever there is that can throw light upon the alleged

crime should be let into the jury box. All evidence that could go before the

human mind calculated to impress it with conviction, or modify its opinions,

should be allowed to come before you. What has been the case with regard to

this trial ? Wherever any technical rule of law could by any constraint what-

ever exclude a piece of testimony calculated to enlighten your judgment, it has

been invoked to exclude that testimony ; has been bent from its uniform appli-

cation and its generally understood principle for that purpose. I shall find no

fault with his honor on the bench in his rulings, for this is not my place to

express an opinion about the decisions of the court. A member of the bar

should be loyal to the tribunal before which he practices, to the full extent of

gentlemanly and professional coixrtesy, and in the court-room bow with pleasant

acquiescence in whatever the judge may say. With that acquiescence I bow, but

yet there is nothing—and I must say this, and say it in justice to myself—there

is nothing that has fallen from his honor in the adjudication upon these ques-

tions of testimony that has changed my opinion that the testimony should be

allowed to go to the jury. One hundred and fifty exceptions taken by the

defendant's counsel encumber this record. It is certainly strange that there

should have been so wide a difference, and I regret it. Without complaining,

as I said, of the decisions of the court, it can only be accounted for from the

fact that the attorneys representing the government in this case have strained

every principle of law, and invoked in their behalf every discretionary power
of the court, as against the prisoner at the bar.

But again, another feature has marked the course of the United States. The
prisoner is here arraigned for a particular crime, and the jury are charged with an

investigation of his guilt or innocence as to the crime with which he thus stands

charged. Prejudice should find no place in your hearts. Feeling should raise

no cloud to obscure your judgment, and the United States should stand, repre-

sented by its attorney, the impersonation of a stolid logic, with the utter absence
of every emotion. Instead of representing the United States in that capacity

and in that character, every feeling that could rock the human heart upon its

foundations has been invoked to influence you ; and every sentiment calculated

to excite your prejudice has been urged upon you with a violence which I have
never seen equalled in a court of justice. The question for you to decide is,

whether or not John H. Surratt is guilty of the murder of Abraham Lincoln ?
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j]
My learned lirother, the district attorney, whilst he congratulates you upon the

I

return of peace to our blood-stained land, upon the end of war and the restora-

tion of fraternal love, in the very next breath tears open the wounds of war

I

and pours into your minds a torrent of invective calculated to keep alive forever

f
fraternal hatred, and asks for a renewal of all the animosities unfortunately en-

gendered in a war that is now at an end, and which being at an end, should have

j
ends with it. Why has he done it 1 Why has he told you of the shooting of

i Union soldiers, as they were making their escape ? Why has he dwelt upon

I

that so long ? Why has he told you of the hanging of the operator of the tele-

i grftph wire during the war in the confederacy ? Why all this ? Why has he,

against every rule of professional courtesy, and the instinct of an honorable heart,

,
pointed to the prisoner as the convicted and dying man, and whilst he told him,

' as he told you, that he stood upon the borders of the grave, wounded and insulted

him by turning and addressing to him such remarks as :
" You dying man, you

are a traitor and a coward." Why has he done this ? Why has he sought to

;

delineate to you the sentiments and feelings of the prisoner as in sympathy with

the southern confederacy ? It Avas to stir your hearts. It was to carry you
back from the present day of peace to the past days of animosity and war ; and
placing 3^ou amid the conflict of armies, and the passions of a iew years ago, to

have you renew all these bitter feelings long enough to give him an iniquitous

verdict of guilty. Facts not bearing on the case; facts not relating to the

case, and having no connection with it, have been rolled up before you, that the

dying embers of extinguished passion may be fanned into a flame, and the season

of war revived here in this court of justice. Shame on the United States ! I

blush to see the United States attorney thus degrading his high oftice, and ask-

ing twelve jurors, who have sworn to try the issues upon the facts in evidence,

to f)rget their high obligations and to decide this case according to the prejudice

and animosities of a past conflict. Peace has returned nominally ; my learned

brother thinks it has returned entirely. Would to God it had; but it has not.

We know, however, in our hearts that peace has returned ; that the war is over,

although as yet the consequences of peace have not followed. In the southern

hemisphere some of the stars that glitter u^)on our national banner shine with a
glimmering light through party animosity ; but it is to be hoped that the time
will yet come when these party animosities will be thrown aside, as the mist

before the rising sun, and that we will see that galaxy combined in one united

stream of glorious light that will belt the earth in its course. I repeat, peace
has come, but all its consequences have not ; and its consequences never will

come, if the government of the United States stands before a jury to continue

to tear open afresh the wounds of the war; to visit in time of peace vengeance-
for deeds done during the war. Accursed forever, I say, be the heart that in

this day would create one single sentiment of fraternal animosity. Our land

has been drenched in blood; passions have been fierce, and desolation, such as

the world never saw, has been spread over this country. But it is now at an
end. Let fraternal harmony be restored ; let the dead past bury its dead ; let

the dead i)ast be forgotten and forgiven. No triumph was allowed in Rome to

the-hero of a civil war. And why? Because it kept alive in the memory of the

people the animosities that divided them in the strife. Our civil war is ov^er.

Let there be no triumph ; no jibes, no animosities, no invectives. Let me say
to the North, " Extend the hand of friendship ; renew the relations temporarily

interrupted by the clash of arms. Take back the estranged brother to your
arms, and feel that, in doing so, you 'are accomplishing the great purpose of

Christian charity implanted in your hearts as Christian men, and the great pur-

pose of patriotic citizens in reuniting your divided land." My learned brother

is mistaken in representing God as a God of vengeance and a God of wrath.

He is a God of love and of kindness. He is a God of mercy, and most mcrci-

fiiily has He dealt by this great land. Although it has been chastized with
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affliction by His hand, still mercifully the wrath is stayed, and we must, by
conforming to His great law, in the spirit of Christian charity, and answering

responsive to that great prayer of " Forgive us our trespasses as we forgive those
j

who trespass against us," have continued for the future the blessing temporarily t

suspended in the past. As I have no feeling, no prejudices, I shall not endeavor

to excite any in others. I should be false to my duty if I did. You, gentle-

men, are under the solemn obligations of an oath to do justice according lo the

evidence. If a sentiment of party feeling is around you, and you see and hear

it—if a legal discussion on the part of the United States is converted into a

political harangue—discard it. Come out from prejudice, and stand free, honest,

and upright men, witli unobscured judgments and true hearts, administering, as

the counsel has said, that part of the Divine justice which it is committed to

man to administer—judging others as you would be judged.

What is John H. Surratt charged with ? In the wide digression and pro-

tracted argument of the counsel, 1 presume you have almost entirely lost sight

of the cause. We must recur, and asking your kind indulgence, I can only

give you as a promise for the favor of its bestowal that I will as briefly as pos-

sible trespass upon your patience.

The first count charges that " John H. Surratt, with his own hand, feloniously, :

wilfully, and of his malice aforethought, did kill and murder Abraham Lincoln."

The second count charges that "John H. Surratt, on the 14th day of April, '.

in the year 1SG5, did make an assault, and so the jurors aforesaid, upon their i

oath, do say that the said John H. Surratt, then and there, in manner and form
aforesaid, feloniously, wilfully, and of his malice aforethought, did kill and mur-
der, against the form and statute in such case made and provided."

That charges that John H. Surratt and Juhu \\ ilkes Uooth did then and
there kill Abraham Lincoln.

The third count charges " that John H. Surratt, John Wilkes Booth, David
E. Herold, George Atzerodt, Lewis Payne, and Mary E Surratt, wiih force

and arms, at the county of Washington aforesaid, in and upon one Abraham
Lincoln, in the peace of God and of the said United States of America then

and there being, feloniously, wilfully, and of their malice aforethought, did make
and assault and kill him."

I want you to bear in mind, gentlemen of the jury, one feature in this indict-

ment. 1 shall make no remark about the first and second counts ; but, as you
will notice, the third count specifies that Surratt, Booth, Herold, Atzerodt,

Mary E. Surratt, and other persons, to the jurors unknown, did, on the 14th

day of April, 1865, with force and arms, at the county of Washington aforesaid,

in and upon one Abraham Lincoln, in the peace of God and of the said

United States of America then and there being, feloniously, wilfully, and of

their malice aforethought, make an assault, &c. 1 shall, in a few moments, come
to the discussion of the principles of law, which are founded in common sense,

and I am now addressing myself to your common sense as jurors upon the sub-

ject of what you have to find. You have to find whether or not what is said iu

that paper is true. Is he guilty or not guilty as indicted'/

The third count says that these parties, " Herold, Atzerodt, Booth, Surratt,

and Mary E. Surratt, with force and arms, on the 14th day of Apiil, at the city

of Washington, then and there made an assault ou Abraham Lincoln."

These parties then being here in the city of Washington, in Washing-
ton made an assault on Abraham Lincoln; and it goes on to say, " The jurors

on their oaths do say that the said Booth, Surratt, Herold, Atzerodt, Payne,
Mary E. Surratt, the said Abraham Lincoln then and there, iu manner and
form aloresaid, feloniously, wilfully, and of their malice aforethought, did kill

and murder, against the form of the statute in such case made and provided, and
against the peace and government of the United States of America."
Now, what is the other count 1
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That Booth, Surratt, Heiold, Atzerodt, Payne, and Mrs. Mary E. Surratt

did combine, confederate, and conspire, and agree together feloniously to kill

, and murder one Abraham Lincoln ; and the said Booth, Surratt, Herold, Atze-

I rodt, Payne, and Mrs. Surratt, and other persons to the jurors unknown, not

I
Laving the fear of God before their eyes, did on the l4th day of April, 1865,

. with force and arms, at the county aforesaid, in pursuance of said wicked and
unlawful conspiracy, in and upon tlie said Abraham Lincoln, in the peace of God
and of the United States then and there being, feloniously, wilfully, and of

their malice aforethought, did make an assault."

It differs only from the third in this, that the third count charges that all the

,
conspirators made the. assault at that place and that time, and did then and
there kill him; while the fourth count charges that the conspirators conspired

to do it, and did do it in pursuance of the conspiracy. It ends with saying that

they then and there murdered him. Now, the charge in the third and fourth

counts is, tliat these parties murdered Abraham Lincoln then and there. What
precedes the final close of the count is simply the inducement : " And the

jurors, upon their oaths aforesaid, do say that the said John Wilkes Booth, &c.,

then and there, in manner and form aforesaid, feloniously, and so on, did kill

and murder Abraham Lincoln."

Gentlemen of the jury, what are you trying ? Are you not trying John H.
Surratt for the murder of Abraham Lincoln ? Is there anything else in the

( case 1 Is there anything else in the indictment I What is to be your
verdict 1 Guilty or not guilty, as charged in the indictment ] How is

he charged in the indictment ? He is charged in the indictment with
the murder of Abraham Lincoln. The only question for you to decide

is, Did he commit the murder? Did these parties commit the murder?
I am not surprised that my friends on the other side, having found their

original theory of the case fail them, should be driven to the extreme prin-

ciples of the law they have attempted to assert ; but I should be surprised, I

should be amazed, if they ever get this jury to adopt any such absurd notion.

They want to try him apparently for carrying despatches ; for being in sympa-
thy with the rebel government ; for being in !<ome sort of conspiracy ; anything
and everything but the charge which we have come here to meet—that of mur-
der. Conspiracy is one crime, murder is another. If we shall conspire to do

an act, that is a crime, provided it is illegal. If we do the act, that is another

crime. Mr. Bohrer, Mr. Ball, and myself conspire to do some unlawful act;

but, before that act is consummated, Mr. Bohrer is indicted for the conspiracy,

or retreats, and only Mr. Ball and myself commit the act. Mr. Bohrer can be

indicted for having conspired, but he cannot be indicted for doing the act. To
conspire is one thing, to act is another. This being the indictment and the

crime, what are the principles of laAv that apply ? You have heard the

principles read. I shall have occasion to review them. Why have they adopted

these principles ? When did they determine to enforce them ? When
did it first suggest itself to them that this extreme necessity was upon
them in the case ? You recollect, gentlemen of the jury, when Mr. Wil-
son opened this case to the jury on the part of the government, he looked

upon this indictment as a simple indictment for murder, and he said that

ttiey would prove the prisoner's complicity in the murder, and his presence

here in Washington, helping to do the deed of murder. Was not that all?

Did we then hear of any of these novel principles of law announced, which no

tribunal in the country had yet had the honor of declaring ? No, sirs ; it was a

simple, plain narrative, exceedingly impressive, filled with enough facts to have
convicted this man before any jury in the world. They went on according to

Mr. Wilson's programme : they followed out his theory ; they attempted to prove

that Surratt was here; that he had been in the conspiracy, and they proved
that as a circumstance to show that he was guilty, because he had agreed to be
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guilty ; tlie presumption being that what a man agrees to do lie is likely to do.

They showed, or attempted to show, that he Avas in fiont of Ford's theatre, par-

ticipating with Booth in the act ; and went through their whole case very

smoothly, and completed it. What followed 1 Why, we needed but an oppor-

tunity, as I said the other day, to strike their witnesses, when Ave laid at their

feet a mountain of such corruption as never before infected the air of a court of

justice in the United States. One by one they fell as they came. Strand by
strand is unwoven this artificially Avoven chain, which the gentleman says is to

bind this party to the body of the crime. It is an iron chain, is it ? Aye, iron,

but under the light of the truth in this case it is melted. Their case being gone,

some new device must be resorted to. What are we to do 1 is the question they

asked themselves. Why, the government of the United States, acting up to the

measure of its uniform dignity, would have said Ave have been mistaken ; Ave

have been imposed upon by these witnesses. They have told us falsehoods,

which you have established. We discover that they are of infamous char-

acter, and have polluted and contaminated the court into which Ave have

brought them. Let the case be decided according to the facts as dcA'eloped.

Such should haA'e been, and such would have been, the language of the United

States; but the United States did not happen to stand alone in this case.

Others stood beside her. Other gentlemen Avho had within their hearts that

rankling secret of Avhich the counsel speaks, " that Avill out, and makes men for-

get their prudence." Others, that had dreams by night less SAveet than Ser-

geant Dye's, and saAV visions by day growing stronger and stronger as they

advanced from the scene of their crimes to the tribunal before which an eternal

God will hold them ultimately responsible. The case must be gained ; innocent

blood must again be shed to Avash out the damning record of innocent blood

already shed. The verdict of the jury must vindicate the fearful action that

they committed. Then, for the first time, starts up this new doctrine of laAv.

Then, for the first time, changes the policy of the case ; and has it not changed ?

I submit it to you, gentlemen, everywhere : Has it not changed 1 It has

changed, not only once, but it has changed twice, as I shall show you, and

illustrate, from the manner of its changes.

Oil ! what a tangled web we Avea\'e,

When first we practice to deceive

!

I repeat, it has changed not only once, but twice. It has changed in the

principles of laAV, and it has changed in the facts. They put Surratt, as I Avill

shoAv you, on the New York train in Montreal at 3.30 on the 12th, and Avould

have brought him Avhistling down to Washington by Albany and Ncav York

;

but the testimony that he Avas at Elmira became so strong that they could not

meet it in the front, and must therefore resort to a flank movement. They
therefore put him in Elmira on the 13th, and attempt to bring him from there,

They thought they had it all safe then, and they immediately start him out

on the 13th in time to reach here on the morning of the 14th, and be shaved

by Wood. That Avas their plan of operations then. But, alas for human de-

vices, there happened to have been a freshet about that time, (of Avhich fact they

were ignorant,) Avhich had SAvept aAvay the bridges, and prevented the running

of any night train from Elmira. Gentlemen, you should haA^e talked to your

railroad conductors and masters of transportation. Finding they could not get

him out of Elmira by any passenger train in the night so as to haA^e him here

on the morning of the 14th, they start him here on a special train, which Du
Barry says never ran ; bring him to Williamsport, and thence carry him on by
gravel and construction trains. I must not anticipate, hoAvever. I Avill shoAV

you that he never could have got here in time for Wood to shave him, even

starting, as they say, at half past ten. I will show you that he could not haA'e

got from Montreal to Elmira in time to leave there before ten o'clock at night

on the night of the 13th. In their various twistiugs and meanderings they have
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got this case in sucli a shape that it is almost an insult to an intelligent jury to

argue it, for they have not only themselves, by their own witnesses, shown John
Surratt's innocence of this murder, but in their attempt to prove his guilt, have

rendered his presence here a physical impossibility. This they felt and knew.

"What was the consequence? Why they say to themselves, "We must get

along without having him here. How shall we do it ? We cannot place in his

hands a telescopic rifle that will reach from Elmira to Ford's theatre. We
cannot do that : and as our next best chance, we must go to his honor and tell

him that to murder a President is like murdering a King ; that it has no acces-

sory ; that wherever Surratt was, he is guilty of the murder ; and we will fur-

ther tell his honor that he dare not decide differently ; that the voice of the peo-

ple demands the decision." The voice of the people ! Is not that strange

language within these sacred walls ? What people speak here ? The learned

and the wise of the past speak through the collected wisdom in the books. The
traditions of our ancestors speak from the bench, and the principles that they

speak have become established law, and only those. The popular voice stops

at that door. What language is this, "To dare a judge," "Defy the court."

The learned brother (Mr. Pierrepont) says he is not familiar with our rules of

practice. I grant it. He has shown that most conclusively. It may be New
York law and New York custom, but it is not the custom of this District.

Dare a judge by popular indignation against him ! The very sentiment is

insulting to your honor, and to the country that gentleman professes to repre-

sent. Spotless and fearless is the ermine. Keep it so. Has your honor's con-

duct in this case, in being complacent, justified this arrogance 1 1 can see no

justification of it. Does your honor tremble at the threat ? Look at the bul-

wark of human liberty. See it thei-e ; look at these twelve men, and remem-
ber Thertnopylse. One man may tremble; the judge may tremble; but see

that jury, the like of whom you could not get were you to scour the whole city

of New York. They care not for the popular voice one way or the othei-, when
it attempts to interfere with what they regard as their duty. They dare do

right. Your honor dares do right. Not as a lawyer, but as a Christian man, I

simply dare you to do wrong. Not because the popular voice will approve or

condemn ; not because there is to be an appeal taken from this tribunal to any
meeting in Central Park; but because you have invoked the living God to the

justice of your action, and because you stand here free from all men, all preju-

dice, and all danger, and responsible alone to Him whose justice you are to

administer. But, sir, it is fortunate for you, in the aspect in which the learned

gentleman has put this question to you, that under our law you do not stand alone

responsible for these questions. The jury is specially charged, it is true, with

the fact, but they are also charged with the law. You are to instruct them by
your learning, your wisdom, and your authority. Y^ou are to advise them ; but

they must know, and they must believe. My learned brother on the other

side (Mr. Carrington) seemed to feel that it was necessary to press you, gentle-

men, very hard upon your obligation to follow the instruction of the court. I

have never heard him say that before. Other cases have been tried before this,

but I have never heard him talk so earnestly to the jury about being obliged to

;
follow the instructions of the court. Why is he so solicitous in this case ?

Does he think you won't dare do right ? He told you, gentlemen of the jury,

that you were sworn to try this case according to the law and the fact, and
that you must take the la\v from the court ; and if you departed from the law so

: given you, you would be peijured. I tell you it is no such thing. If you find

I a verdict of guilty, and do not believe the party to be guilty in every particu-

lar, in your judgment, and in your hearts, then you are perjured men, I care not

what the court's instruction is. Has my learned friend read the oath? I dun't

think he has. Mr. Clerk, will you be kind enough to read it?

The clerk then read the oath.

74
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Where is the law 1 Why did you tell the jury what you did 1 The lan-

guage is, " And a true verdict give according to the evidence." My learned

brother has had that oath ringing in his ears for six years. Why didn't he tell

you what it was. You are, gentlemen, to find a verdict according to the evi-

dence. What sort of a verdict are you to find ? Guilty, or not guilty. That

is all you can say. You cannot say " Guilty, under the court's instruction,"

or, " Not guilty, under the court's instruction." If you say guilty, you say
" Guilty as indicted ;" upon your consciences resting the weight of the guilt.

If your verdict should be " guilty," it will be followed by blood, for you see

that there is no mercy anywhere in those that represent the government. If

your verdict is guilty, then indeed you look upon a dying man. Upon your

consciences will rest the responsibility of that verdict. And let me say to you,

gentlemen of the juiy, that on that awful day when you shall stand before the

last tribunal to be judged, and the All-seeing Eye sliall look into your hearts

and ask you why you found this verdict of guilty, think you He will hearken

if you say, "The judge's instructions made me do it." He will say to you,

"Were you not free agents, with minds and intellects, sworn as a jury in a free

country 1 Were you not told by the counsel for the prisoner at the bar that it

was your duty to find this verdict according to your judgments, your con-

sciences, and didn't you disregard him ? If Judge Fisher's instructions made

you find it, bring Judge Fisher." Where is the judge ? Think you he will

step forward and say, " I will take the burden." No, gentlemen. Let me say

to you now, that by the laws of the land, and the laws of God, the responsi-

bility is on the judge to instruct you rightly ; to guide you correctly ; to give

you wise and judicious counsel ; not as mandatory and binding on your con-

science, but as advisory to your judgment, to enlighten the pathway you are to

tread in your investigation. We sliall ask no instruction, and desire none. The

law of murder is too plain to need any, and you, gentlemen, are too intelligent

not to understand it. Indeed, if we did desire some explanation, we would pre-

fer to give it in the way of ai'gumeut, rather than trust it to the distinguished

judge who presides. We would trust it to argument, because with regard to

these plain questions all men can comprehend what the law is. We would pre-

fer trusting it to the weight of our own character with the jury, as men and

lav,yers. But all this is not merely speculative with me, gentlemen. Let me
see. I read from 111 Johnson's cases, p. 365. Says Chancellor Kent

:

" In every criminal case iipon the plea of not guilty the jury may, and indeed

they must, unless they choose to find a special verdict, take upon themselves

the decision of the law as well as the fact, and bring in a verdict as compre-

hensive as the issue, because in every such case they are charged with the

deliverance of the defendant from the crime of which he is accvxsed. The indict-

ment not only sets forth the particular fact committed, but it specifies the nature

of the crime. Treasons are laid to be done traitorously, felony feloniously, and

public libels to be published seditiously. The jury are called to try, in the case

of a traitor, not only whether he committed the act charged, but whether he did

it traitorously ; and in the case of a felon, not only whether he killed with

malice prepense, or took the \)V0T^c.\:ij feloniotislij. So in the case of a public

libeller, the jury are to try not only whether he published such a writing, but

whether he published it seditiously. In all these cases, from the nature of the

issue, the jury are to try not only \X\Qfact, but the crime, and in doing so they

must judge of the intent, in order to determine whether the charge be true, as

set forth in the indictment."

—

( Dagge on Criminal Law, c 1, c 11.^

As the jury, according to Sir Matthew Hale, assist the judge in determining

the matter of fact, so the judge assists the jury in determining points of law ;
and

it is the conscience of the jury, he observes, that must pronounce the prisoner

guilty or not guilty. It is they, and not the judge, that take upon them his

guilt or innocence. It is the conscience of the jury that must pronounce the
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prisoner "guilty or not guilty." It is they, and not the judge, that take upon
them his guilt or innocence.

Your conscience must be satisfied. You must go forth from this room, if you
would have peace in this life hereafter, and hope in the world to come, with
consciences that will say to you, "Well done, thou good and faithful servant."

To do that your verdict must respond to the dictate of your conscience as

against the world. I have been led into these remarks by the extraordinary
address of my learned brother on the other side.

Now, may it please your honor, and gentlemen of the jury, I beg to call your
attention to the propositions of law submitted by counsel on the other side, and
to lay before your honor, for your consideration, some authorities which, I

think, will so clearly illustrate them, that there will be no difficulty for either

judge or jury.

Mr. Carriugton, in laying down his propositions, does not venture to go as

far as the learned counsel with whom he is associated. He is wiser. He will

not trust to the pinions of Icarus ; and let me say here, that my learned brother

will find, in the course of his voyage over this new sea where he has gone to

explore, that he will experience the same sad fate of that mythological charac-

ter—that his wings will be melted in the midst of his explorations. But Mr.
Carriugton, although more modest, does not yet meet the measure of profes-

sional wisdom which, I think, his judgment would have meted out, if other

feelings had not prevailed.

I have nothing to say regarding the first and second propositions. Let me
^read the fourth proposition :

" If the jury believe from the evidence that President Lincoln was killed as

aforesaid, in pursuance of said conspiracy of which the prisoner was a member,
' he being either actually or constructively present at the time, it is a legal pre-

: sumption that such presence was with a view to render aid, and it lies in the
' prisoner to rebut such presumption by showing that he was there for a purpose
unconnected with the conspiracy."

It may be that I am not capable of comprehending the subtlety of the learned

gentleman, but I must say that I do not understand that proposition.

t

"It is a legal presumption that such presence was with a view to render aid."

I The law upon that point is plain, and is this : If it be proved that the prisoner

I was a member of a conspiracy, the fact that he was a member goes in evidence
to the jury as a circumstance to show that he participated in executing the de-

sign of the conspiracy ; but, outside of that fact, you have to prove that he was
actually present; and if you cannot prove that he was actually present, you
must prove that he was so near as to render material aid, and that he was there

for that purpose.

That is the rule of law, and all my remarks will be directed to that point. In
the first instance they not only attempt to prove that he was here, but, by Ser-

geant Dye, that he was participating. The proof was very good. Then they
went on to prove that he was here, and their purpose is to argue to the jury

.
that if he was in Washington at the time of the murder, they may presume
that he was present aiding and abetting. I grant them that. It is an element

;' of evidence for the jury; but to say that it is a presumption of law, wath all

' due respect to my learned brothers, is to say that which is absurd in law. The
' question as to whether he was present, aiding and abetting the murder, is for

the jury. If they prove that he was a member of the conspiracy to do the

murder, that is an element of evidence for you, gentlemen, and upon which you
may reason that he was there, but you must come to the conclusion that he

• was there actually present during the murder, or at least near enough to help
the man to do it, or receive the murderer with the warm blood on his hands, and
help to protect him in flight. That is the rule of law, and about which there

can be no doubt.
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Now, I come to tins novel specimen of jurisprudence. Says Judge Pien-e-
j

pont, in his first proposition : "Each confederate in the conspiracy is liable for
|

the acts of every co-conspirator, and the declarations of each may be given in
\

evidence against each other ; and though the conspiracy may have been formed i

years before the prisoner ever heard of it, yet, having subsequently joined in

the conspiracy, he is in all respects guilty as an original conspirator."

Well, now, there is something in that that is true ; but there is a main ele-

ment that they want obscurely fastened on, that is not true. What is this ]

That each confederate in the conspiracy is liable for the acts of his co-conspi-

rators. That is not true. He is liable for the acts of his co-conspirator where

the act of the co- conspirator is in the furtherance of the general project of the

conspiracy to this extent, that the act may be given in evidence against him, in

order to prove him guilty of some particular act which he did ; but he is not

liable for the act that somebody else did ; and that is the case in 17 Wheaton,

as I will show your honor. Whatever one conspirator does after the conspiracy

is established may be given in evidence against his co-conspirator ; but his co-

conspirator cannot be indicted for the particular act of his confederate, imless

he did it himself. It goes in evidence as a part of the general plan to develop

the movements of the general body ; but it is not a substantive matter of crimi-

nal allegation, except as against the party who did the act. If it is a conspiracy

for a misdemeanor where there are no accessories ; a different rule will apply.

What is the next proposition %
'

Second. That when several persons are finally confederated in a conspiracy

they are like one body, and the act of each hand, the utterance of each tongue,*

.

and the conception and purpose of each heart, (touching the common plan,) is
I

the act of each and all, and every one of the several persons forming the con- \

federate body is responsible for the acts, sayings and doings of each and of all

the others.

Well, that is the same as the other proposition, only in different words. Why
didn't you indict him at once as a corporate body %

The third is :

" That a conspiracy to kidnap, abduct, or murder the President of the United

States, in time of rebellion or other great national peril, is a crime of such

heinousness as to admit of no accessories, but such as to render all the conspira-

tors, their supporters, aiders, and abettors, principals in the crime. That such

is the common law of England, and is the law of this country."

I must confess that I listened to that proposition yesterday with infinite

amazement, not to say with some amusement, and a mingled pleasure. With
amazement, that a lawyer of the reputation of the gentleman should advance '

a doctrine such as that; and with pleasure, when I felt that he would not have

perilled his reputation by such a doctrine, except as a last resort for a desperate

cause. Your honor, he says, dare not decide against it. My learned brother is

a bold man. He dares to confront the profession after announcing it. He is a

brave man, for it takes a brave lawyer to do such a thing as that. What does

he say 1 I read from the Associated Press report of his remarks, which is a

mere synopsis, of course. It will be observed that, in this report, the expres- '

sion to the eijfect that the court " dare not decide against the principle he enun- '

ciated" does not appear. "It is tlie first time," said Mr. Pierrepout, "that an '

opportunity was ever afforded to test the fourth point, for the fact seems to be I

lost sight of that this whole conspiracy was for the purpose of overthrowing

the government; but neither the court nor jury could escape from that view of

the case, and if this was considered only as an ordinary murder, the country
;

would hold both court and jury responsible. It was a monstrous doctrine to

enunciate, that if an abduction only was contemplated, and a murder ensued,

that, therefore, the conspirators to abduct were not guilty of murder."
The learned counsel maintained that proposition by this system of logic

:
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The crime "was so heinous that there could be no accessory ; and it was thus

heinous because the man killed was a President. He tells your honor that it is

your extraordinary privilege to enunciate from the bench, for the first time in

America, this doctrine. Well, sir, he may regard it as a privilege ; but, as the

i-epresentative of this young man before your honor and this jury, I will say
that I do not want you to be exercising privileges, or decorating your name with

the enunciation of new principles. I want you to exercise the duty of deter-

mining the law as^it is, not to announce law that has never heretofore been an-

nounced in the country. He says it is the law of France, and it is the law of

England. As I said the other day, there is a class of gentlemen in the United
States who, since the commencement of our late war, seem to have entirely lost

sight of all the early and glorious traditions of our country, and abandoned all

love for constitutional liberty, and become dazzled with the prospective glory of

stars and garters, titles of nobility and rank, crowns and diadems, dancing in

mazy twistings before their eyes. There is a class of men like that, your honor,

and it may be that in the days of republican liberty we will have to meet that

class of men in order to preserve our Constitution. Ideas of monarchy and rank
are growing among the people. Why, the very dead of the Revolution, of the

last war with Britain, and of the late war for freedom and constitutional inde-

pendence, rise to condemn the gentleman and to repudiate his doctrine. Give
me the Constitution of my country and her ancient liberty, undimmed by the

darkness of a single declaration of title or of honor. The President is a simple

American citizen, the representative of the free people of America. The mon-
archy of this country, grand and sacred beyond the touch or the reach of an
assault, is the embodied will of the people in the Constitution of the United
States ; our only emperor, our only king, is the Constitution of the United States.

It is the only sovereign of a republic. It is the supreme law of the land, and
when that ceases to be the supreme law of the land, and we attach to individuals

in office special privileges, special powers, and a special grace, we take away a
part of the sanctity that belongs to that Constitution to give it to men. Sir, I

will never do it. If I might venture to use the language of the gentleman, and
did not feel that it was tfanscending the propriety of forensic discussion and
discourse, I would say yovu- honor dare not do it. No man feels more keenly
than I do the enormity of this great crime ; the disasters that it broug-ht, and
the disasters that it was likely to bring, committed by a parcel of inconsiderate

and half-run-mad individuals. But yet, sir, the consequences of a crime can-

not change the character of the crime in contemplation of law. If a captain at

sea, with one passenger on board of his vessel, scuttles his ship and escapes

from it, he is just as guilty as the captain of a steamship with a thousand lives

who scuttles his vessel and sends the whole thousand to eternity. It is murder
in the one, and it is murder in the other ; and although the consequences of this

crime might have been disastrous beyond the killing of an ordinary individual,

yet, in contemplation of law, the killing was but the killing of an individual,

and the charge is murder, and nothing but murder. But, says the counsel, there

are no accessories. What does he mean ? There is but one crime knoA^Ti to the

law to which there are no accessories, and that is treason. Are you trying us
for treason ? Gentlemen of the jury, are you sworn to try this case for treason ?

What is the law of treason ? A party indicted for treason is entitled to a list

of his witnesses. If I am indicted for treason, why don't you furnish me with
a list of that battalion of infamy that you brought into court 1 You indict me
for treason, and yet you deny me the constitutional right which I am granted

by the Constitution of the United States in the case of treason. What more am
I entitled to ? To have the overt act of treason charged in the indictment

proved by two witnesses. You indict me for murder, and one witness is enough
;

in an indictment for treason I must have two. Treason, your honor, in its

practical application to an individual where he is indicted for it, has two features

•
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that mark it as distinct from every other crime. One is, that you are entitled

to have a list of your witnesses ; and the other is, that you must prove the act by

two witnesses. Why did not you give me a list of my witnesses when I called

for them? If you meant to call this treason, which you made murder on your
\

record, and meant to hold me responsible for treason, when I called for that list,
|

why did you resist it, keeping back the secret purpose to hold me responsible '

for treason when you denied me the privileges that the law tells me I am enti-

tled to ? Sir, it was dishonest. It is an attempt to trick a man out of his life.

Courts of justice were not made to play tricks upon individuals, and hang them

by chicanery. You talk about public sentiment. The American republic would ,

revolt at such an idea, and the whole heart of the country would condemn such a j

piece of conduct.
|

The sixth proposition sets forth : I

*' That the personal presence of the prisoner in Washington is not necessary

to his guilt in this case. He could perform his part in the conspiracy as well

at Elmira as at Washington, and be equally gnilty at one place as at the other.

That if he left Montreal in obedience to the order of his co-conspirator Booth,

to aid in the unlawful conspiracy, it matters not whether he arrived in time to

bear his allotted part or not. Being on his way to take part, any accident which

may have delayed him does not change his guilt." ;

" He could perform his part in the conspiracy as well at Elmira as at Wash- (

ington ?" Common sense would suggest, then, in regard to that, that if the (

principle of law were true, the counsel ought to have put into it that he was in ,

Elmira for the purpose of performing his part. If he happened to be in Elmira

for something else, does the learned gentleman mean to contend that he was
|

guilty, even on his own bad law ? It was necessary to say that he was there

for the purpose of performing his part. Was he there for that purpose ? Does

the gentleman mean to argue that he was there participating in the Conspiracy ?

Does he mean to contend that that was his allotted place ? Turn back to these

minutes and blush for shame, gentlemen, if that is your purpose, for when we
oifered to prove why he went to Elmira, and what he was doing there, you told

j

the court that there had been no proof on your part as to what he was doing
j

there, and, therefore, we could not offer any ; and so the court decided. If you

mean to contend that he was in Elmira performing his part of the conspiracy, :

then I say you have tricked us again, for you remember, gentlemen of the jury,
j

that we had General E. G. Lee on that stand, prepared to prove what Surratt
j

went to Elmira for, and what he was doing in Elmira, and to show that it had
i

nothing to do with this conspiracy, and the com-t said : "You cannot prove it,
|

for the reason that there is no charge that he was in Elmira helping theconspir-
i

acy, and, therefore, it is not necessary to show it."

If there had been one scintilla of proof in, or if there had been an intima-

tion from the counsel that they intended to claim, that he was in Elmira helping

the conspiracy there, and doing the allotted part assigned him, then the court
j

would have said: "Gentlemen, that being part of the charge, you may dis-

prove it, and give the evidence you propose." But they disclaimed it then,

and it is too late now. Too late for law, and too late for honor. Let us deal

fairly by this young man, and even if the reputation of Joseph Holt should

not have the vindication of innocent blood shed by judicial murder, let us do

justice still. I will waste no more time on these propositions of law. That is

upon the consideration of their propositions. I come now to the authorities of

my own. The propositions of law submitted by the counsel on the other side

gave rise to the consideration of the question as to who are principals, and who

are accessories ; and that question subdivides itself into another question, to

wit: Who are principals in the first degree, and who aie principals in the sec-

ond degree 1 Your honor is perfectly familiar with these distinctions in the

law, and you are also perfectly familiar with the broad distinctions that have

•
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I been observed for time out of miud. To be a principal in the first degree in-

I
volves the commission of one crime ; to be a principal in the second degree in-

volves the commission of another crime ; to be accessory before the fact involves

the commission of a third crime. A principal in the first degree can never be
a principal in the second degree, and a principal in the second degree can never
be a principal in the first degree, and the accessory before the fact can never be
a principal in the first or second degree.

Now, I ask the attention of your honor, as also your attention, gentlemen of

the jury, while I read a few passages from that great authority in criminal law,
"Hale's Pleas of the Crown." I read from page 438, vol. 1 :

"To make an abettor to a murder or homicide principal in the felonv there

i are regularly two things requisite : First, he must be present ; second, he
! must be aiding and abetting adfcloniam et murdrum fieri homicidium.

"If he were procuring or abetting, and absent, he is accessory in case of

murder, and not principal, as hath been shown, unless in some cases of poison-

j
ing, ut infra.'"

I
Presence constitutes the distinction between accessory and principal. He

t who strikes the fatal blow is the principal in the first degree. He who stands
1 by and sees it done, aiding and abetting it, and ready to help it, if help should
I become necessary, is a principal in the second degree, and commits the same
' degree of moral guilt which the principal in the first degree has committed.
' But if, instead of being present, doing the deed, or present aiding and assisting

( another to do it, and ready to give him material help in doing it, he simply
counselled it to be done, employed a man, paid money to do it, and gave him

I weapons with which to do it, and he does it in his absence, the man who em-
i ployed the other to do the deed is accessory, but not principal. There is the

I

difference. The principal must be present ; the accessory is absent. The ac-

l cessory may be just as guilty as the principal, but still, not being present, he is

[
not principal, and if accessory, can only be indicted as accessory. I will show
you now from the books that I have stated the principle correctly. I have
already read it to you. There are two requisites to make a principal, says the

author. The first, that he must be present ; and the second, that he must be
aiding and abetting the murder.

The Court. Mr. Merrick, let me see if I have a correct understanding of

your position. I understand you to hold that he who strikes the blow causing

the death is the principal in the first degree, and he who is present giving coun-

tenance and assistance, though not participating in the blow, is a principal in

the second degree, and that he who counsels, aids, or assists, but is not present

at the time of the giving of the blow, is merely an accessory.

Mr. Merrick. Yes, sir.

The Court. I understand you to say further, that he who strikes the blow,

being principal in the first degree, is indictable for one crime, and he who is

present giving aid at the time of the infliction of the blow is indictable for

another.

Mr. Merrick. No, sir. The moral guilt is the same ; but the form of the in-

dictment is different.

The Court. Do you hold that they cannot be joined together ?

Mr. Merrick. Oh, no, sir; I do not mean to make that point. I am not

going to set up anything that is not law. My reputation is not big enough for

that.

Mr. Bradley. They may be joined together, or they may be indicted sepa-

rately.

Mr. Merrick. Certainly.

I will read to your honor from Hale—page 515—quite a clear exposition of

this principle :

" By what hath been formerly delivered, principals are in two kinds : princi-
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pals in ihe first degree, which actually commit the offence
;
principals in the

second degree, which are present, aiding and abetting of the fact to be done.
" So that regularly no man can be a principal in felony unless be be present,

unless it be in case of wilful poisoning, wherein he layeth or infuseth poison

with intent to poison any person, and the person intended or any other takes it

in the absence of him that so layeth it
;
yet he is a principal, and he that coun-

selleth or abetteth him so to do, is accessory before.

—

{Co. P. C, cap. 64, p. 138.)

"Who shall be said present, aiding, and abetting in case of felony hath been

sufficiently declared in cap. 34, in case of murder, in cap. 48, of burglary, in

cap. 46, in case of robbery, and need not again be repeated.

"Accessories again are of two kinds. Accessories before the fact committed,

and accessories after.

" An accessory before, is he that being absent at the time of the felony com-

mitted, doth yet procure, counsel, command, or abet another to commit felony,

and it is an offence greater than the accessory after ; and, therefore, in many
cases clergy is taken away from accessories before, which yet is not taken away
from accessories after, as in petty treason, murder, robbery, and wilful burning."

Now, your honor, and you, gentlemen of the jury, will observe that here is

one exception, where a party may be a principal, and yet not present. The
counsel yesterday, in his address to the court, asked me to tell him something

about what jurisdiction could take cognizance of the crime committed by an

individual who started a locomotive out of Maryland and run it into the Dis-

trict of Columbia, where it run over and killed a number of children, the man
remaining in Maryland. Why, sir, the man is a principal in the second degree.

He is a principal to the murder. If I am in the house of Mr. McLean, for in-

stance, [a juror,] and while partaking of his hospitality prepare poison for him,

and put it where I know he will get it, and then go to New York, and he one

week afterwards takes the poison and dies, I am the principal. And why ?

Because I am present with the material drug that did the deed. My hand is still

there. No other will has come between me and the act. So, if I start a railway

car, and it goes by the impulse of the steam, under the guidance of my will, who
first put it in motion, it being a thing without volition and without conscious-

ness, 1 am responsible for what it does; because my will is infused into it, and
my consciousness is in it. It being a material thing, without will of its own, it

goes by my will ; I breathe life into it, and if death follow, my life must answer
for it. But how is it with an individual ? I want to commit a murder upon Mr.

Bohrer, [a juror ;] I employ a gentleman in town to kill him, giving as compen-
sation for the deed a thousand dollars. I ask him, "When are you going to do

it?" He replies, "I will do it next Saturday." " Very well," say I, "here

is your money. I am going to New York." I go to New York, and the man
kills Mr. Bohrer. In that case I am accessory before the fact, but not a prin-

cipal. And why 1 Because the gentleman that I employed to do the deed

was a reasonable creature, having a consciousness of his own, and it was op-

tional with him whether he did it or not. He had a will of his own, and

although my agent, he was nothing more than my agent. I being absent he

must be hung as principal in the first degree, and I tried as accessory. But in

the other cases there was no principal to try. You coiild not try the locomo-

tive, and you could not try the poison. In order to have an accessory there

must be a principal which you can try. There must be a principal which is

responsible. The locomotive is not responsible ; the poison is not responsible.

Whenever you employ a rational creature to commit a crime—one wh.o is re-

sponsible and can be tried—and the deed is done, that creature becomes princi-

pal, and he being the principal, I become the accessory. That is the law.

I will read a little further.

I next read from page 615 :

" In case of murder, he that counselled or commanded before the fact, if he

#



TRIAL OF JOHN H. SURRATT. 1169

be absent at the time of the fact committed, is accessory before the fact, and

though he be in justice equally guilty with him that commits it, yet, in law, he

is but accessory before the fact, and not principal. A. sets out a wild beast, or

employs a madman, to kill others, whereby any is killed. A. is principal in

this case, though absent, because the instrument cannot be a principal."

—

Dalt.,

cap. 108, (§.)

These principles lay at the very foundation of the English law, and I appre-

hend that your honor scarcely sits on that bench to attempt to uproot that

ancient and well established inheritance of Englishmen and Americans. The
learned counsel would ask yovi to abolish all distinction between accessories and
principals. Sir, I humbly submit that it cannot be done. I will now trace the

principle as it has been brought down from the courts of England, and then

follow it through the courts of the United States. I refer your honor to the

case of Rex vs. Soares, in Russell and Ryan's Crown cases.

This was the case of Rex vs. Samuel Soares, William Atkinson, and John
Brighton

:

" The prisoners were tried before Mr. Justice Le Blanc, at the Winchester
Lent assizes, in the year 1802, on an indictment charging them with feloniously

uttering and publishing, as true, a certain false, forged, and counterfeit bank note

for d£5, knowing it to be forged, &c., with intent to defraud the governor and
company of the Bank of England.

" There were the other usual counts for forging and for disposing of and put-

ting away the note with the like intent, and similar counts stating the intent to

be to defraud the person to whom it was offered in payment.
"It was proved that the prisoner Brighton offered the note in question in

payment to one Henry Newland, at Gosport. The other two prisoners, Soares

and Atkinson, were not with Brighton at the time he offered the note in pay-

ment, nor were they at the time in Gosport ; but both of them were waiting at

Portsmouth till Brighton should return to them, it having been previously con-

certed between the three prisoners that Brighton should go over the water, from

Portsmouth to Gosport, for the purpose of passing the note, and when he had
passed it should return to join the other two prisoners at Portsmouth. All the

prisoners knew this was a forged note, and had been concerned together in

putting off another note of the same sort, and in sharing among them the produce.
" The counsel for Soares and Atkinson objected, on their behalf, that on the

above evidence they were not guilty as charged by the indictment, not being

present at tiie time that Brighton uttered the note, nor so near as to be able to

aid or assist him, and that they could be charged only as acsessories before the

fact.

"The jury found that the forged note was uttered by the prisoner Brighton,

by concert with the other two prisoners, and found them all three guilty.

" The prisoner Brighton was left for execution ; but judgment was respited

as to the other two, the counsel for the bank desiring to have an opportunity of

arguing it, if, on consideration, they should think the indictment maintainable

against the two prisoners who were not present.
" This case was taken into consideration by all the judges, on the first day of

Easter term, 1802; and again, in the same term, on the 29th of May, 1802,

when they were all of the opinion that the conviction was wrong ; that the two
prisoners were not principals in the felony, not being present at the time of ut-

tering, or so near as to be able to afford any aid or assistance to the accomplice

who actually uttered the note, and they thought it too clear to order an argument
on it ; an application was accordingly made to the Crown for a pardon."

As far back, then, as 1802, all the judges of England took into consideration

this principle in a case identical in character with the case at bar ; and I here

defy the learned counsel on the other side to find a single case in the history of
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English law controverting the principles of that great father of English juris-

piudence, Lord Hale, which principles, as laid down by him, I have read to

your honor. Sir, there is a uniform and unbroken cuirent from the earliest

dawn of the law to the present time in England. There is not a ripple on the

surface ; there is not pollution in any drop of the water that flows through that

current that would justify a lawyer for one single instant in attempting to con-

trovert the principle. I refer your honor to another case in 1806, the case of

Rex vs. Davis and Hall, page 113 :

" This case was tried before Mr. Baron Graham at the spring assizes, for the

town of Nottingham, in the year 1806. The indictment charged the two pris-

oners with uttering a forged promissory note, of the Stourbridge and Bromgrove
bank, for ten pounds, purporting to be signed by Thomas Biggs, for Francis

Rufford and Thomas Biggs, knowing it to be forged, with intent to defraud the

said Francis RufFord and Thomas Biggs, and also one Martin Roe, to whom the

note was uttered.

"The case was clear as to the prisoner Davis ; the only doubt was as to the

part taken by the prisoner Hall. It appeared that Davis, Hall, and another

man, who escaped, came together on horseback to the Sua Inn, at Nottingham,

on the 30th of November, 1805, about two o'clock in the afternoon, and put up
their hoi'ses in a three-stalled stable. The man who was unknown, went first

out of the yard of the inn, and Davis and Hall went out together a short time

afterwards. At about half past four o'clock on the same day, Davis came alone

to the shop of one Martin Roe, and bought some silk handkerchiefs for the sum
of 6£2 IS*., and paid for them by the note in question, receiving in change
c€7 2s., part of such change being a five-pound note, and the rest silver and
small gold, and Davis then left the shop. Shortly after. Roe, having suspicion

as to the note received of Davis, sent his shopman in search of him, and went
himself to a Mr. Mills, another shopkeeper, in a place called Long Row, adjoin-

ing the market-place, where Davis was found, having been detained by Mr.
Mills, to whom he had uttered another note of the same kind as that paid to

Roe, and who suspected the note to be forged. Davis, on being expostulated

with, affected indifference, and said that if Roe would go with him he would re-

turn the goods and the change. Both the notes were returned to Davis, and he

walked out of Mills's shop, accompanied by Roe, and proceeded down the Long
Row straight to the Sun Inn. Mills and Kilbourne, a constable, followed

close behind. In passing a place called Thuxland's passage, which was about

two hundred yards from Mills's shop, and about one hundred and fifty from the

shop of Roe's, and about twelve yards from the Sun Inn, Davis stepped from

the carriage road to the causeway, and there spoke to a man who was standing

on the causeway, and to whom he came quite close, putting his face close to him.

This man, who afterwards turned out to be the prisoner Hall, then joined Davis
and passed together with Davis and Roe, to the Sun Inn, and entered the yard,

when Kilbourne, the constable, seized Davis and instantly handed him over

to the custody of Mills, in order to pursue Hall, who ran up the yard towards

the three stables, and was apprehended by Kilbourne just as he got to the stable

door. Kilbourne lost sight of him for a moment, when he turned a corner almost

close to the stable door, which was then open. Under the horse which was
furthest from the stable door was found a handkerchief wrapped up as a bundle,

and it was proved that a person from the doorway might have thrown it over

the sides of the stall to the place where it was found.
" The bundle was secured and produced in court. It contained Stourbridge

and Bromsgrove notes of five guineas and ten pounds, to the amount of c=£286,

all of the same plate, being printed checks, filled up with the checks, sums, and
signatures of the firm and entering clerks, in the same manner as the note in

question. The whole was proved to be forged, as well as the tAvo notes uttered

at Nottingham, and several others uttered by Davis at different places, on his

way from Birmingham to Nottingham.
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" It appears that the prisoners had affected ignorance of each other, but their

intercourse at Birmingham and at the inn in Nottingham was clearly proved.

The time which elapsed between Davis's uttering the forged note at Roe's shop

and his being found by Hall at Thuxland's passage was about fifteen or twenty
minutes.

'• It further appeared that on the 17th of November the office of a Birming-

ham stage coach had been broken open, and a parcel of blank checks, which had
been sent from London, directed to the Bromsgrove and Stourbridge bank, had
been unpacked, and many blank checks of the same kind with those produced

had been stolen.

'' Upon this evidence, the only doubt being as to Hall's concurrence in the

act of uttering the forged note in question, the learned judge left it to the jury

to consider whether from the circumstances stated they were not satisfied, not

only that the prisoner came with the concerted purpose of putting off these

notes at the time of the altering of the note in question so disposed, and so near

at hand as to be willing- and ready to assist iu the putting it off, or to favor

Davis's escape iu case of detection.

" The jury found both the prisoners guilty, upon which a question was
reserved for the opinion of the judges, viz : whether this evidence was sufficient

to affect Hall as a principal in the uttering of the forged note in question.
" In Easter terms, 2Sth April, 1S06, all the judges except Lord EUenbor-

ough being present, the conviction was held wrong as to Hall, he not being to

be considered as aiding and abetting."

Could you have a stronger case, your honor ? Two parties conspire to utter

a forged note. They go to the town together. They put up at an inn together,

and one of them utters the note, but the other not being present, or so

near as to give material aid, was held not to be a principal. This was decided

in 1806.

I next refer your honor to page 249 ; to the case of Rex vs. Babcock et al.

:

" This was the case of Rex vs. William B. Babcock, Robert Brady, and Syl-

vester Hill. The prisoners were tried before Mr. Baron Graham, at the Old
Bailey June sessions, in the year 1S13, upon an indictment, the first count of

which charged them with forging and procuring to be forged, on the 5th of Sep-

tember, 1812, an order for the payment of money.
" Note.—If several plan the uttering of a forged order for payment of money,

and it is uttered accordingly by one, in the absence of the others, the actual

utterer alone is the pinncipal."

Rex vs. Patrick Kelley

:

"The prisoner was tried and convicted before Mr. Justice Bayley, at the

summer assizes for Carlisle, in the year 1820, of stealing two horses.

" It appeared in evidence that the prisoner and one Whinroe went to steal the

horses ; Whinroe left the prisoner when they got within half a mile of the place

where the horses were. Whinroe stole the horses and brought them to the

place where the prisoner was waiting for him, and then the prisoner and Whin-
roe rode away with them.

" The learned judge thought the owner's possession was not destroyed by
Whinroe's theft, and that the prisoners' joining and running away with the

horses might be considered as a new larceny; but, upon adverting to the case of

Rex vs. King, before the judges iu Easter term, 1817, he thought his first opin-

ion wrong, and reserved the case for the consideration of the judges.
" In Michaelmas term, 1820, the judges met and considered this case. They

held the conviction wrong, being of the opinion that the prisoner was an acces-

sory only, and not a principal, because he was not present at the original taking,

extending only to the offence, and that they should be detained till the next

assizes, to be tried as accessories before the fact."

I now refer your honor to the case of Rex t'*. Wm. Stewart and Ann Dickins.
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The prisoners were tried before Mr. Barron Garrow, at the Warwick Lent
assizes, 181S, for disposing of and putting away a forged note of the Bank of

England.
A witness, of the name of James Piatt, stated that he had agreed with the pri-

soners for the purchase of a quantity of forged Bank of England notes, for which
he paid, and that he attended on several different days to receive them. At length,

by appointment, he went to the house of the prisoners. When he saw the pri-

soner Dickins, she informed the witness that Stewart was gone to get ready
for him. In about half an hour Stewart came in, and told the witness they
were ready for him. Stewart desired Dickins " to go up yonder," and that he
and Piatt would meet her " at the old spot." Stewart and Piatt, the witness,

then went to a public house about a mile off. Dickins came to them there, and
beckoned them out of the house. The prisoners conversed together apart, and
then came to Piatt. Stewart said to Piatt, " You see Ann there, whom you have
seen at our house ; she will deliver you the goods, and I wish you good luck."

The prisoners Stewart and Dickins were then both together. Piatt bid them good-

bye, and went to the woman whom the prisoners called Ann, and Ann and the

witness walked together a short distance along the road, as there were strangers

passing. After a short time Ann gave Piatt different parcels out of her reticule.

Piatt then left her, and went to an inn and opened the parcels, which were found
to contain the forged notes. The witness counted and marked them, and deliv-

ered them to the chief constable. It was noL more than three minutes after

Ann was pointed out by the prisoner Stewart before she delivered the goods to

Piatt, and she was at a distance of about one hundred yards from the prisoners

when she was so pointed out. The wittness, Piatt, did not know whether the

prisoners were or were not in sight when Ann delivered the notes to him, nor

which way they went.

Reynolds, for the prisoners, contended that upon this evidence the prisoners

could not be convicted on an indictment charging them as principals ; that the

evidence went to charge them only as accessories before the fact to a felony by
the woman called Ann.
The learned judge told the jury that if they were of the opinion that the

delivery was by Ann on her own account, though the prisoners might have
procured it, they ought to find them not guilty on this indictrnent. But if they
were satisfied that Ann was brought to the place by the prisoners, for the pur-

pose of delivering the notes which they had agreed to furnish, and the price

of which they had received, and that the delivery by Ann was of goods (so called)

on their account, and in completion and satisfaction of their agreement, then he
thought the case was, in point of law, made out against the prisoners.

The jury found the prisoners guilty, and stated that they considered Ann as

acting merely in the manner suggested in the latter observations. But judgment
was respited in order that the opinion of the judges might betaken on the point.

In Easter term, 1818, the judges met and considered the case. They held

the conviction wrong. All of the judges held the opinion that it was clear that

the woman Ann was a guilty agent, and the prisoners were only accessories

before the fact. They directed that the prisoners should be recommended for

a special pardon.

What becomes of the learned gentleman's principle, that if Surratt started

from Canada in obedience, as he says, to the summons of Booth, but did not get

here, that he is responsible ? Is wlaat I have read the law of the land, or are

we to have some new doctrine to be first promulgated in this trial, in order to

secure, by some trick, the judicial murder of this poor boy ? I ask your honor
for the law of the land. It is the inheritance of American citizens. We brought
it from England when we came here, and we kept it pure against her tyranny
and her devices for our misfortune. It is, indeed, the shield against wrong and
oppressions. I love it, and I honor it. Educated in it, I will never do it wrong
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by straining any of its principle;?—at least never against the charities of a

Christian heart. Keep it, your honor, as long as you sit on that bench, free

' frora the impurities by which you are now sought to desecrate it Let it stand

I as it has ever stood, firm as a I'ock in mid ocean, undisturbed by the tempests,

' however violent they may beat against it, however high may be dashed the polit-

• ical sea by the swelling of men's bosoms and the contest of their passions.

,
Heretofore that great common law has stood unshaken and undisturbed, and the

torrent of waves has been thrown against its breast only to be dashed back

in frothy insignificance. Let it ever thus stand.

I have now shown your honor that from the earliest days down to the latest

in England this principle has been recognized, and the learned gentleman can

find no case contravening it. "What will he do 1 He tells me that by the law
' of England, to kill the President of the United States is so heinous a crime

that there are no accessories. Can he find a parallel case in England 1 Was
anybody ever tried there for killing the President of the United States ? No,
sir. What will he do ? He may find a case for compassing the King's death.

Has the President of the United States ever had his temples pressed with a

crown ? Is he the state ? He says he can find an authority in France. I

;
grant it. To imagine the death of Louis Napoleon, by the laws of France, is

treason. Is it treason here to imagine the death of Andrew Johnson ? Is it

I treason to wish his death l If it be, then when your grand jury meets, charge

i them to indict Thaddeus Stevens and all his corps. [Sensation.] No, sir; it is

; not treason. We can wish what we please in this free land, and public men are

(
open to the freest and severest criticism. If in the Corps Legislatif an indivi-

! dual passes censure on the Emperor, what is the consequence ? The President

I stops him, for the sanctity of the imperial person will not bear censure of a

private individual. How is it hei;e ? Here, thanks be to God, we have freedom

; of speech, with a restored Constitution, temporarily suspended by usurping

power, but once again the birthright of Americans. He may find you a case

in France, and he may find you a case in England, where imagining or conspir-

ing the death of the sovereign is treason ; but that is not a parallel case. The
pride of our country is, that neither the anointed of men nor the anointed of the

Lord claim political power by virtue of the anointment.

Political power flows from the people, and is the gift of the people. Will be
find me a case in England or in France where, except in revolutionary times,

you may impeach the emperor or the king 1 To make the cases parallel you
must show some disparities to affect the people in the one country that affect

them in the other. In France, can the Corps Legislatif impeach the Emperor]
. They did impeach Charles—aye, sir, and they impeached Louis, and the head of

: each answered to the impeachment ; but it was the impeachment of passion, and
not the impeachment of law. Does the learned gentleman think he could induce

a member of the Corps Legislatif to introduce a motion to impeach the Emperor ?

. Could he have an investigating committee to sit for almost twelve months out of

i the yeai', seeking for causes of accusation against the Emperor? No, sir; these

are republican principles, not imperial. There is no sanctity about the person of

our President. The pride of our free institutions is that the President of the

: United States is like a private man. He is a servant, crowned by the hearts of

the people, and sustained by them. He claims no fictitious authority; no ficti-

tious sanctity. The line of his duty is marked by the Constitution. The ex-
' tent of his power is defined by law, and his relation to the people is well ascer-

tained. If he cannot find in England any authority to controvert the principles

I have laid before your honor, can he find any in America ? I will show your
honor that in the United States we have repeated again and again, ratified and
confirmed the principles which I have been reading from the English law.

I now desire to refer your honor to the case of the Commonwealth vs. Knapp,
(9th Pickering, pp. 517, 518.)
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In that case, gentlemen of the jury, there was a conspiracy between the

Knapps and Orowningshield to murder an old gentleman living in Massachusetts,

by the name of White. Orowningshield was to perpetrate the murder, and the

Knapps were to pay him for it. Orowningshield did perpetrate the murder, and
afterwards committed suicide. One of the Knapps was subsequently tried as

principal in the second degree for being present, aiding and abetting in the murder.

It appeared in proof that the house of Mi-. White had been entered by some
one having the confidence of the proprietor, and that the window had been left

open for the access of Orowningshield. The evidence showed that from the win-

dow to the ground a plank had been extended in order to admit the entrance of

the murderer ; and the evidence further established the fact that whilst the mur-

derer was in the house doing the deed of murder, the prisoner at the bar [ Knapp]
was in an alley about fifteen or twenty yards off, where he could see what was
going on, where he could hear, and from which place he could be heard. In
other words, he was in the alley, where he could render material assistance, and
the question was, " What kind of presence was necessary in order to constitute

him a principal in the second degree V and he was there by previous agreement.

The evidence further was that he received Orowningshield after the murder, went
with him to deposit under the steps of the church the club with which the deed

was committed; for, says Hawkins, "the hope of their immediate assistance

encourages and emboldens the murderer to commit the act, which otherwise per-

haps he would not dare to do, and make them guilty in the same degree [as

principals] as if they had actually stood by, with their swords drawn, ready to

second the villany." These principles have been fully recognized by the very

learned and distinguished Chief Justice of the Supreme Courtof the United States,

in 4th Oranch,' 492.

The person charged as a principal in the second degree must be persent ; and
he must be aiding and abetting the murder. But if the abettor, at the time of the

commission of the crime, were assenting to the murder, and in a situation where
he might render some aid to the perpetrator, ready to give it, if necessary,

according to an appointment or agreement with him for the purpose, he would,
in the judgment of the law, be present and aiding in the commission of the crime.

It must, therefore, be proved that the abettor was in a situation in which he might
render his assistance in some manner to the commission of the offence. It must
be proved that he was in such a situation by agreement with the perpetrator

of the crime, or with his previous knowledge consenting to the crime, and for the

purpose of rendering aid and encouragement in the commission of it ; that he was
actually aiding and abetting the perpetrator at the time of the murder. But if the

abettor were consenting to the murder, and in a situation in which he might render

any aid, by arrangement with the perpetrator, for the purpose of aiding and assist-

ing him in the murder, then it would follow, as a necessary legal inference, that he
was actually aiding and abetting at the commission of the crime. He must be

in some position where he would be able to render aid to the perpetrator. What
kind of aid ? Aid in doing the deed ; aid in resisting any opposition that might
be made; and aid in striking down the strong arm that might interpose to pro-

tect the victim from the assassin's dagger. He must be where he can reach the

scene of action at a shout, or reach it in time to have the murder consummated.
He must be there by appointment, too. It is not enough that he should be

there incidentally ; it is not enough that he should be there accidentally, with-

out the fact of his presence being known to the principal. It must be a part of

the plan that he should be in that particular spot, that the knowledge may nerve
the principal's arm, may strengthen his heart, uphold his failing courage, and
assist him in the perpetration of his murderous design. The learned judge fur-

ther says:
" For the presence of the abettor, under such circumstances, must encourage

and embolden the perpetrator to do the deed, by giving him hopes of immediate
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assistance ; and this would iu law be considered as actually aiding and abetting

bim. although no further assistance should be given.

" For it is clear that if a person is present, aiding and consenting to a murder,

or other felony, that alone is sufficient to charge bim as a principal in the crime.

And we have seen that the presence, by construction or judgment of the laAV,

is in this respect equivalent to actual presence."

We do not, howcA-er, assent to the position wbicb bas been taken by the

counsel for the government, that if it should be proved that the prisoner con-

spired with otliers to procure the murder to be committed, it follows, as a legal

presumption, that the prisoner aided in the actual perpetration of the crime,

unless he can show the contrary to the jury. The fact of the conpiracy being

proved against the prisoner is to be weighed as evidence in the case, having a

tendency to prove that the prisoner aided ; but it is not in itself to be taken as a

legal presumption of his having aided unless disproved by him. It is a ques-

tion of evidence for the consideration of the jury.

If, however, the jury should be of opinion that tbe prisoner was one of the

conspirators, and in a situation in wbicb he might have given some aid to the

perpetrator at the time of the murder, then it would follow, as a legal pre-

sumption, that he was there to carry into effect tbe concerted crime ; and it

would be for the prisoner to rebut the presumption by showing to the jury that

he was there for another purpose unconnected witb the conspiracy.

We are all of opinion that these are tbe principles of the law applicable to

the case upon trial.

If they prove that this man was in the conspiracy, and if they prove be was
near the theatre where he could have given aid at the time of the murder, then

I admit that the burden is upon me to show what he was doing there ; because,

having proved he was one of the conspirators, his approximation to the scene of

action, according to the course of ordinary reasoning and common sense, would
induce me to believe that the probabilities were that he was there for tbe pur-

pose of carrying out the plan of the conspirators. Tbey must prove, bowever,

that he was there where he could give aid at the time ; that be was near enougb
to help to give aid to him who was to strike tbe blow—near enougb to help, at

a call, to strike down the defenders of the victim it was determined to kill.

I now refer your honor to Burr's trial. Chief Justice Mai'shall, in this great

case, about which I shall have something to say to you, gentlemen of the jury,

delivered one of his most elaborate opinions, after probably tbe ablest forensic

discussion that ever took place in tbe United States. In that opinion, on page

333, he says

:

"Hale, in bis 1st vol,, p. 615, says :
' Regularly, no man can be a principal

in felony unless he be present.' On tbe same page be says :
' An accessory be-

fore is he that, being absent at the time of the felony committed, doth yet pro-

cure, counsel, or command another to commit a felony.' The books are full of

passages which state this to be law, Foster, in shoAving what acts of concur-

rence will make a man a principal, says :
' He must be present at the prepara-

tion, otherwise he can be no more than an accessory befure the facts.'
"

Then, on page 334, be observes

:

" Suppose a band of robbers confederated for the general purpose of robbing.

They set out together, or in parties, to rob a particular individual ; and each

performs the part assigned to him. Some ride up to the indiAddual, and demand
his purse. Otbers watcb out of sight to intercept those Avbo migbt be coming
to assist the man on whom the robbery is to be committed. If murder or rob-

bery actually take place all are principals, and all, in construction of law, are

present. But suppose they set out at tbe same time or at different times, by
difierent roads, to attack and rob different indiA'iduals, or different companies,

to commit distinct acts of robbery ; it has never been contended tbat those who
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committed one act of robbery, or who failed altogether, were constructively

present at the act of those who were associated with them in the common object

of robbery, who were to share the plunder, but who did not assist at the particular

fact. They do, indeed, belong to the general party, but they are not of the

particular party which committed this fact."

On page 336 that learned judge says :

" In felony, then, admitting the crime to have been completed on this island,

and to have been advised, proceeded, or commanded by the accused, he would
have been incontestably an accessory and not a principal."

What does that apply to 1 Aaron Burr, the spirit and mind of the conspiracy,

gathered his forces together and rendezvoused them at Blennerhassett's island.

Burr was the master-mind that had formed the plan. His was the genius that

had devised the scheme. His the judgment and controlling power that directed

it. He was indicted in Richmond for treason. The overt act of treason was
laid at Blennerhassett's island. It was alleged that Burr was present at the

commission of the treason, just as it is alleged that Surratt was present here at

the commission of the murder. It appeared in proof that Burr was not at Blen-

nerhassett's island, nor near there, although in point of fact he had started out

the forces that had rendezvoused on that island. There were no accessories in

the treason, and Judge Marshall was reasoning upon the case, supposing it to be

felony.

Does your honor dare to follow Chief Justice Marshall ? Do you think the

people of America will censure your honor when you follow in your judicial

pathway a light of such undiinmed glory as that great judge ? I want no new
law. Give me the old law ; the old guarantees of freedom ; the old lights that

burned in prior days, and by following the illumination of which we can alone

go forth from the deep corruption into which we have descended.

The court at this point took a recess for half an hour.

AFTERNOON SESSION.

Mr. Merrick, on the assembling of the court, continued : At the time your

honor took the recess I was discussing the opinion of Judge Marshall, in the

trial of Burr, relating to and elucidating the points involved in this case. And
now I come to call your honor's attention to a decision at a yet later day, and

even nearer home. It is your honor's own decision, in this case. I think the

jury will recollect, and probably have already anticipated, that your honor, with

a clear view of this case, has determined it according to the principles of that

statute this morning. When the counsel for tlie prosecution proposed to prove

in rebutting testimony, by way of meeting our proofs, that the prisoner was in

Elmira on the 14th ; that he was in New York on the morning of the 16th, and

had been transported from Baltimore to New York on the night of the 15th, we
objected upon the ground that the testimony was properly not in rebuttal—not

properly in reply. That we had proved him to be in Elmira on the 14th, and

in order for them to reply to that, and show that he was in Washington, it must

be proved that he was not in Elmira ; and that the requirement of the law im-

posed on them was not answered by proving that he was on the 15th fleeing

from Washington ; because his presence in Wasliington being essential to the

commission of the crime with which he was charged, it was part of their case

in chief, and ought to have been proved by them before they closed their testi-

mony. His honor, in delivering the opinion, decided they could introduce the

proof that he was in New York, and could introduce the proof in regard to the

transportation from Baltimore, provided they could connect the prisoner with it,

which they having failed to do, his honor afterwards struck it out. In the case

which we are now trying, it was not necessary to prove that the prisoner at the

bar was ever in New York city or anywhere else than in Washington. It was
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not necessary to prove that he came here from Elmira on the 13th or 14th. It

was sufficient for the original case to prove that he was here and participating

in the deed of murder, and unnecessary to trace his history further in the past

or the future. When it is attempted to show that he was at Elmira or some
other phice, and that he left New York at such a time as would have made it

impossible for him to be present here at the time of the murder, common sense
would certainly indicate to men of ordinary intelligence and reflection that, to

prove him on the cars coming to this direction, at such a time as would place

him here on the night of the murder, is directly responsive to the matter set up.

So your honor decided our motion upon the ground that it was unnecessary

to prove the prisoner was anywhere else but in Washington on the night of the

murder; and that it was sufficient for the original case to prove that he was
here participating in the deed of murder, and unnecessary to trace his history

further, either in the past or future. So, gentlemen of the jury, and your
honor, we say your honor has already in this court determined this question;

and that in the determination which your honor has pronounced upon this ques-

tion the case has been shaped, and evidence has been ruled out and ruled in.

It is for this case by your honor res adjudicata. And his honor states the

very principle for which I contend. That they must show that he was here,

and not only that he was here, but here participating in the murdei*. I beg to

call your honor's attention to another point; as I have shown the jury and the

court the indictment charges that he was here, it charges that he was present,

made the assault, and committed the murder. Now, I maintain that if the
theory of law of the learned counsel upon the other side is correct, that

because he was in the conspiracy to murder, he could be guilty of the murder,
being elsewhere than here, the indictment must charge the fact as a fact. If
his theory of the law be right, that, being in Elmira, the prisoner at the bar
could commit a murder in Washington, the indictment must charge the fact that

he was in Elmira, and, being in Elmira, by certain means he committed a mur-
der here. And I refer your honor and gentlemen of the jury to the case of

Burr again on that point. Now, what was the point in that case, and upon
what did he go? As the learned judge says, there are no accessories in trea-

son; all are principals. So says the counsel on the other side. There are no
accessories in the crime; unless the crime be murder, there are no accessories

—

all are principals. In Burr's case the overt act of treason occurred on Blenner-
hassett's island. An assemblage of men had been gathered together there

by the strong intellect of Aaron Burr. He was the soul and body of that

conspiracy. The indictment charged that, being the body and soul of that

conspiracy, he was present on Blennerhassett's island, and there levied war.
They showed he had sent troops there, and that he was co-operating in another
place, and that he was in such a relation to the deed done that if it had been
felony he would have been accessory ; and being treason, and there being no
accessories, he was in such relation to the deed done that he became a principal.

What said Chief Justice MarshalU On page 350: "Now the assemblage on
Blennerhassett's island is proved by the requisite number of witnesses, and the
court might submit it to the jury whether that assemblage amounted to a levy-

' ing war. But the presence of the accused at that assemblage being no way
alleged, except in the indictment, the overt act is not proved by a single wit-

ness, and of consequence all of their testimony must be irrelevant." The overt
act of treason was charged on Blennerhassett's island, and the indictment al-

leged Burr was present; but Burr was not present, although he was principal,

and the further proof of the case stopped with the motion, upon the ground
that the indictment must conform with the fact. If Burr was in Chillicothe
giving aid and shaping the movement on Blennerhassett's island, the indictment
should have alleged that he was in Chillicothe ; that having been in the conspi-
racy and combination, he was in Chillicothe giving aid and comfort and abet-
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ting the levying of war ou Blennerhasset's island, and therefore guilty of

treason; and he would have been convicted; but the indictment did not so

allege, but it alleged he was on Blennerhassett's island. Although he was a

principal in the offence, yet that indictment not having charged the fact as a

fact, the court ruled it to be defective, and stopped the introduction of testi-

mony. When my learned brother prepared this indictment for murder, he

meant murder; when he wrote it he meant nothing but murder. His mind had

been habituated to the ordinary customs of jurisprudence; had not been en-

larged to the new speculative theories which his associate has introduced.

Having prepared an indictment for that purpose, it cannot now be twisted to

suit the ingenious devices of his senior associate. They must get up another

indictment if they are right in your theory of law. They cannot try a new
case made yesterday on an indictment prepared for an old case by the district

attorney. I think, gentlemen of the jury, I have made these points of law

sufficiently plain, and I feel a satisfied conviction that I have scarcely uttered

one single word in regard to the legal propositions for the guidance of this jury

which your honor will not repeat in giving them the assistance you are bound
to give in your judicial position to aid them in arriving at the truth in their

inquiry. ^
There is one other point of law to which I beg to make a very brief ref-

erence. The district attorney said on yesterday that there was much misun-

derstanding in regard to the principle that the jury must find a verdict of not

guilty unless they were satisfied beyond a doubt. There is no misun-

derstanding about that among you, gentlemen of the juiy. You know
what the doubt is. The learned gentleman did not state it with entire

accuracy. That you should find a verdict of acquittal unless you are

satisfied beyond a reasonable doubt of the guilt, is a principle founded

in the charity of the human heart and in the beautiful precepts of the

Christian church. It is not allowed to man, whose judgment is limited, at

best, and whose vision is but obscure, even when most seriously and earnestly

strained, to take the life of his fellow-man upon mere probabilities and chance.

It is a difficult task, at best, for us, with such testimony as we obtain, to enter

into all the motives and conduct of our fellow-man. And I suppose there is

no truly upright gentleman living in organized society that would not wish and

pray to be delivered from the necessity of sitting in judgment upon his fellow-

citizen. Why 1 Because the apprehension of doing wrong to another, makes
maiikind shrink with fear from the undertaking to do it. To enable us to dis-

charge our duty with satisfaction, and to be assured that no wrong shall come,

the law says " you shall not convict unless guilt be proved beyond a reasonable

doubt." You must be satisfied in your own mind to a certainty; not a

mathematical certainty—that we cannot reach—that is not attainable—but

you must be satisfied to such a degree of certainty that you can say, I have no

doubt about it. I will illustrate. Suppose that ten of your number should,

after a careful weighing of the testimony, hearing of these arguments, say they

were satisfied this man was innocent, and two should say, we are satisfied to

the contrary. The very existence of the opinion of innocence, under the same

'

opportunities to judge, of ten honest men, must inevitably shake the conviction '

of the two. I have influences in my mind and heart that are firm, and clear,
|

and decided, and yet when I hear the contrary opinion of a man with equal I

advantage, I begin to doubt, and I want to talk it over, and if responsibility

!

accompanies it, give the benefit of that doubt, and avoid the consequences of

assumuig the danger. I do not say that the one or two should yield convic-

tion. No, gentlemen, never yield conviction. You are sworn to do your duty,

:

and find according to your judgment. But judgment and conviction are made
up from many influences legitimately in the case. The conviction of others'

judgment operates upon your mind and shapes it more or less. I cannot, and

1
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it is unnecessary I should, explain the matter of doubt. But I will read simply

the principle of the law determined in this court time and again. I will refer

your honor to Roscoe's Criminal Evidence, page 654. Take the facts of a crimi-

nal case, we have every hypothesis you can conceive; we have every possible

condition of circumstances, and if these facts are reconcilable with any hypo-

thesis that involves innocence, you cannot find the prisoner guilty. Take the case

of Burr. Suppose you should believe John H. Surratt was in a conspiracy to

abduct the President; that there was such a conspiracy, and that all the facts

are reeoncilable with that conspiracy, and that the facts occurring on the llth of

April are reconcilable with the hypothesis that the conspiracy to abduct had
failed, and a new conspiracy to murder had been created, you cannot fiud this

prisoner guilty. I care not what he may have done—whether he carried des-

patches, shot down Uni.m soldiers, (which I will show you is not to be crfd-

ited,) fought a gunboat, or what he might have done; if you find these facts

are reconcilable with that theory that he was in a conspiracy to abduct, which
conspiracy was abandoned and a new one created, of which he was not a mem-
ber, you cannot find him guilty. This principle of law is again repeated by
thatmost excellent judge (Judge Wylie) now beside his honor, where he has ruled

in this court : That unless the jury find that the whole evidence in the case

excludes a reasonable supposition of the prisoner's innocence, and also is per-

fectly reconcilable with his guilt, they must acquit. Except the facts are ia-

( consistent with other hypotheses that involve innocence, yon are to take them
up, test them by every theory that you may form, see if they fit any part con-

sistent with innocence, and if so, you must acquit. Again says Judge Wylie :

" In all cases the jury must from the whole evidence find the material tact

charged against the prisoner to be true to a reasonable and moral certainty"

—

not piobability, but a reasonable and moral certainty—"a certainty that con-

vinces and directs the understanding and satisfies the reason aiid judgment.

"

It could not have been expressed in better language—" convinces the under-

standing, satisfies the reason and judgment." There must be no lurking ap-

prehension, no latent doubt, no slumbering fear, no possibility in your minds
that hereafter your dreams will be disturbed and your waking hours haunted
by the ghost your verdict is to make. There must be a conviction controlling

the understanding, satisfying the judgment, and filling the full measui'e of the

I

conscience asking to be left at peace. That being the law of this case, and
i these the principles which are to apply to it, I come—as most appropriate to

I these principles—to the consideration of that fact most immediately suggested

! by the principles I have been discussing; for I propose, gentlemen, as far as I

I

can in the course of this argument, which is not to be protracted much lougf^r.

! to lead you along from one point to another, as the points themselves shall sng-

1 gest each other. Now, if these principles of law I have stated and ar-

' gued be correct principles, what is the first inquiry? Was John H. Surratt

; in the city of Washington on the night of the 14th? His presence here aidiijg

} and assisting the murder is essential to his guilt, and his absence at the time of

the murder not only entitles him to a verdict of "not guilty," but is a power-

1 ful circumstance alone, by itself, to show that he wasnot in the conspiracy and
it had no connection with it ; or if he was in the conspiracy to murder, then it

! would be a circumstance to show that he was here. I concede it, when you
f prove him to have been in the conspiracy to murder, and in the conspiracy to

I abduct. But bear in mind you cannot change the purpose of the conspiracy in

i his absence, and one conspirator involves an absent conspirator in a new design.

I If you are satisfied beyond a reasonable doubt that he was in a conspiracy to

i murder, then it is a circumstance to be weighed by you to show that he was
« here, aiding in the consummation of the conspiracy.

Now if I show to you that he was not here, it is, if not a conclusive, almost
a conclusive circumstance to show that he was not in the conspiracy. When
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the bud had blossomed, aud the appointed hour arrived when the deed was to

be douc, if you say from the evidence that this party was not here doing his

part in the conspiracy, it is a strong and powerful circumstance to show that he

was not in the conspiracy, and had not undertaken to do that which he was
charged with having done. Upon this point the burden of proof is with the

counsel on the other side to show that he was here. As the court has said in the

opinion I have read, it was necessary for them to show that he was here, and not

necessary to show that he was not elsewhere ; that it was a part of the case in

chief to show that he was here in Washington aiding and abetting the murder.

They come into court to prove that. We come into court to meet it. How do

they prove it 1 The first witness introduced for the purpose of establishing Ina

presence here is Sergeant Dye. My learned brother said I had published a

libel on Sergeant Dye (I understood the expression as applicable simply in

the course of argument) by asking the court to admit a record under the seal of

Pennsylvania, to show that he had been indicted for passing counterfeit money.

I would make no reference to it here, except that my learned brother had in

his argument stated that I had assailed Sergeant Dye, and I therefore make
the allusion to defend myself. I introduced this record for what purpose? I

received, under the broad seal of Pennsylvania, a certificate that he had been

indicted or held to bail for passing counterfeit money, and that the case was set

for trial at that term of court. The case was dismissed after he was examined

here. When that record came to me I made no question where it came from.

It came under the seal of political and legal au.thority, spoke for itself, and

proved itself. I asked his honor to admit it ; he refused. Was it a libel ? If

it was, it was a libel published by Pennsylvania, and not by me, and let the

gentleman hurl his anathemas at the State of Pennsylvania, not at me
What says this redoubtable sergeant 1 He sat in front of Ford's theatre on

the night of the 14th, on the platform arranged for persons getting out of car-

riages and entering the theatre, for half an hour. He saw two men talking, one

a villanous-looking man, the other a genteel-looking man. He saw a third, a

genteelly dressed man, come up and speak to them ; time was called ; the gen-

teel man went up street and came down ; he heard the time called again ; the

genteel man went up the street the second time and came down ; he heard him

call the third time, ten minutes past ten, when he went up street rapidly ; Booth

entered the theatre ; Sergeant Dye goes to take his oysters, and the next thing

he hears is that the President was shot. Says Judge Pierrepont, in a style and

manner that delighted me, for I like grammatical expressions, " Have you ever

seen that man before ?" " I see him now," says the sergeant ;
" that is the

man—the prisoner at the bar." I will stop Sergeant Dye at that place, aud

comment on him for a moment before I take him down H street. When Ford

aud Giff'ord were put upon the stand I handed them a plat, which they proved

as a correct representation of the front part of Ford's theatre. Sergeant Dye
stated that he was sitting on the southern end of this carriage-platform, aud

that when the prisoner came and called the time, he saw him distinctly ; he saw

that pale face ; has seen it in his dreams since then ; it has hovered over him by
night, and walked beside him by day. Says my learned brother on the other

side, dreams are necessarily the consequence of deep impressions, and this was

a very deep impression. I will show you, gentlemen, before 1 get through with

him, that he dreams too freely, and that there is too much speculation in his

dreams. He saw that pale face. When did he see it ? He saw it when the

prisoner was looking at that clock. On^ of the jurors, who are sometimes

shrewder than lawyers, as this witness retired from the stand, asked him how
much of that face he saw. The reply was, sometimes two- thirds, and occa-

sionally the whole. Now, gentlemen, you see where that platform is, [illus-

trating from diagram in evidence.] He sat on the southern end, aud from the

position of the door, you will see that when he looked at the clock, and turned
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directly and spoke to the other men, the back of his head was directly in front

of Sergeant Dye's eyes. The man stood in the same position to Sergeant Dye
that I now do to Mr. Bohrer, [counsel turning his face from the jury.] Then
he turns and goes up H street. That was the first circumstance that satisfied

me that his testimony was not to be relied upon by any juror. But what fol-

lowed ? He says he saw these three men aligned. When the second act was

over and the crowd came down, they seemed to expect the President was com-

ing out, and aligned themselves opposite the space he was to pass. Then he

had them standing in order side by side. They had excited his suspicion, and

he was watching them, and examining them ci'itically. He could tell, with

almost positive certainty, what was the positive height of each. He says he is

a better judge of height now than heretofore, because he has been a recruiting

sergeant. That may be very well when he is looking at a man standing alone,

but when he looked at two men together he could tell which was taller as well

in 1865 as now. Yet he saw these three men standing together, and when
summoned before the military commission he testifies positively about the rela-

tive height of the three men. The man who called the time was the smallest

of the three ; he Avas about five feet seven inches in height. The others. Booth

and Spangler, who he identifies, were both much taller. When his attention

was called to that statement, he tells you that he only threw in that five feet

seven inches ; that he meant the heaviest man. I pitied the creature as he

stood before you. He swore there that the man who called the time was five

feet six or seven inches, and that he was a small man. If he had simply sworn

to the height of this man alone, it would have been a reasonable excuse to say

that he could not tell how tall a man was. He cannot tell you the height of a

man seeing him alone, but surely he could tell you which was the tallest and

which was the smallest, and yet be sure that the man who called the time was

smaller than either Booth or Spangler. We have proved on the stand that

John Surratt is larger than either. Let us see a little further. The solemn

sound of that calling of the time seemed to produce a deep impression. It was

the warning note of conspirators bent upon murder that called the felon to his

work. We bring before you the very men that called the time. My friend

smiles. Let him get rid of it if he can. I defy him. We show you Garland

and Hess stunding before the theatre ; that Garland called the time at Hess's

request. Hess recollects it was ten minutes past ten, the identical time called

by the p»rty to whom Sergeant Dye testifies. The learned counsel calls in

Hess, and makes him and the prisoner stand up side by side for you, gentle-

men, to look at them. That was his object. I thank God for his kindness in

so presenting them to the jury. Hess answers to the description given on the

other trial by Sergeant Dye. He stands just five feet seven, and the counsel

who had them stand beside each other have proved the case. He swore that

the other two men were five feet nine or ten ; and you saw this man Hess stand-

ing beside the prisoner. Could he have made such a mistake as to have taken

a man of Surratt's size for a little fellow five feet seven 1 Gentlemen, he has

been dreaming, and dreaming too freely. That same calling of the time has

sent one man already to the Dry Tortugas, and now the learned counsel want

to make it hang another.

Sergeant Dye takes his oysters, hears that Lincoln is killed, and goes up

street. He passes 541 ; a window is raised ; a lady asks, " What is going on

downtown?" " The President is killed." " Who killed him ]" "Booth."

They pass on to camp ; he and Sergeant Gooper. " Who is the lady ;
have

you seen her since?" " Yes, I think I saw her at the conspiracy trial ; I think

it is Mrs. Surratt." "When did you come to that conclusion ?" " I only c ime

to that conclusion after 1 came down here and learned that it was her house.

When people commenced to say she was not guilty, I knew she was guilty. I

did not believe these things, and when I came down here I found out where



1182 TRIAL OF JOHN H. SURRATT.

lier bouse was, and I was satisfied ii was the place I stopped, aud that she was

the woman I saw, and I recollect her." Two years have passed. It was a

dim moonlight night, if you choose ; say it was eleven o'clock, or half past ten
;

the moon just about at that point in the heavens, (an angle of five or ten

degrees above the horizon ;) suppose it to be up. Mrs. Surratt's house fronted

to the north, and as long as the moon pursued its circuit in the southern hem-
isphere the front of this house was necessarily in the shade. The sidewalk in

fiont of that house never during the course of the moon at that season of the

year sees one ray of moonlight. We have proved what kind of a night it was
;

how dark it was. But give them the benefit of whatever they choose about the

night, that side of the house was in the shade, and the moon had scarcely risen

twenty degrees above the horizon, and threw its rays of light upon the side of the

street opposite where Sergeant Dye was. This lady puts her head out of a

window and speaks to him. He sees her at tiie conspiracy trial, but sees noth-

ing that enables him to recognize her. He probably heard where she lived

—

for there was much said aud written on the subject—but nothing suggests to

him that she was the woman until after a lapse of two years, when he comes to

testify in the case of her son, and then he swears from that casual glance that

he recalls her as the woman he saw at the conspiracy trial. Gentlemen, I say

it is simply an absurdity. I do not care to say it is worse. This man is a

dreamer ; a speculative dreamer ; it may be a perjurer. I do not need to say it

;

but if it is not perjury, it is an image created by a mind overwrought in its

reflections upon a subject it has thought too much of. Such things run men
mad ; such things make men fanatics ; such things bring them round a table to

communicate with spiritual mediums. He has thought of this, he has dreamed

of it until his mind becomes perverted, and every thought that comes to him is

colored by the peculiar tint it has taken. You know, gentlemen, it is the char-

acter of the human mind, when deeply excited with apprehension upon any

subject, to fasten upon whatever occurs as something to create apprehension.

It gives it excitement, excitement fevers it, and colors every object it sees.

The best illustration is in the knowledge all of you have in the days of child-

hood, when, in the darkness of the night, the child is sent alone to bed ; or you

may have gone through a wood in the darkness of the night, and you recollect

what images the shadows brought to your excited mind—that you saw men iu

stumps, in boughs of trees, and mounds of dirt. In that condition of excitement

of the human intellect we flee from the creations of our own imaginations, just

as we did in childhood, for the boy is father to the man. '

i

Mr. Merrick was here interrupted by Mr. Riddle, who reminded the court

that at this hour a meeting of the bar hsd been called, in consequence of the

death of Mr. Morgan, one of its late members.
The court, therefore, took a recess until Thursday at 10 a. m.

Thursday, August 1, 1867.

The court met at 10 o'clock a. m.
Mr. Merrick continued his argument, as folloAvs

:

Gentlemen of the jury : At the close of the session yesterday I was consid-

ering the testimony of Sergeant Dye. I shall take the line of argument up

where I left off, aud, with as much expedition as possible, and, as much as is

consistent Avith my duty and yours, I shall hurry to the conclusion, impelled

by a sincere regard for your patience, and fully appreciating that earnest soli-

citude you have manifested throughout this protracted and arduous trial.

I left Sergeant Dye on H street talking, as he professes to have done, with

Mrs. Surratt. I have shown you how improbable his statement was. I was
about to mention, or had mentioned—I don't recollect which—that Sergeant
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Dye's s^teraent in regard to that conversation was met and controverted bj an
honest gentleman sitting at his door on Sixth street, fronting on H, not fifty

ymds from the scene of the conversation. He was sitting there, he represented to

the jury, from 10 until after li o'clock, smoking a cigar. The night was still

and calm ; and in that region of the town there is nothing to disturb its almost
perfect noiselessness. The conversation held by a passer on the street with an
individual in what might be said to be the second story, as it was so, would
necessarily be in a tone sufficiently loud to be heard fifty yards on such a night

as that. The counsel on the other side will endeavor to represent to you that

this witness was sitting on Sixth street, and not on H. You will remember
that he says that the steps of the house pass down by the side of the house
that fronts on Sixth street and terminates within half a yard of H, He was
sitting at the foot of his steps, and could see up and down H street, and hear
what passed, and from his knowledge of the locality, and the character of the

night, he thinks he would have heard this conversation if it had taken place.

This witness, therefore, as far as negative testimony can contradict positive,

contradicts Sergeant Dye. But the sergeant says the lady was middle aged, and
wrapped in a shawl. Now, apart from the inherent evidence of a want of truth,

whether that want of truth arises from a failure to recollect, or disordered and
fevered imagination, or from a wilful misrepresentation, it is immaterial; apart

from that, we have another fact which entirely overthrows his evidence. In
reading the trial a lady of this city, and of the highest character, whose repu-

tation and position the learned counsel on the other side could not possibly have
known at the time she was on the stand, else he would not have gone so far as

to wound the tender sensibilites of such a person, for he did almost, I might
6ay, transcend the proper limits of cross-examination. This lady observed this

statement of Sergeant Dye. She at once remarked, that " here is a most ex-

traordinary coincidence ; that identical conversation took place with me at my
window, on that identical night." I placed her son on the stand, a young gen-
tleman whom you saw, and whose appearance bespeaks his character, now in

the employ of the federal government in this city, and at the same time a stu-

dent of law, and he describes the house in which his mother resided. The de-

scription answers in every particular Mrs. Surratt's. It is a block and a half

further to the east, on the same side of the street, the same high steps, and the

same peculiarly constructed basement and upper story. Mrs. Lambert tells you,

on that night, hearing some noise in the street, she got up, called for her ser-

vant, got her shawl, and went to the parlor, opened the window with her shawl
on, and had the identical conversation with one or two soldiers that Sergeant

Dye tells you he had with Mrs. Surratt. Is not Sergeant Dye mistaken 1 Her
conversation was the same he testified before this jury that he had with Mrs.
Surratt. If he is not mistaken, he is one of those extraordinary characters in life

who in their course through the world meet with most singular coincidences ; for

it is a most extraordinary coincidence that the same conversation should have
taken place between two soldiers near the same or in front of two houses built

identically alike, on the same side of the street, and with a middle-aged lady

dressed with a shawl. All the features—time, circumstance, conversation, and
individual—correspond without the slightest variation. This man is the victim

of these extraordinary coincidences, more than once occurring in this trial, like

that of the individual who called the time, as I explained to you. If he is

right, when these conspirators were there calling the time, then it is a singular

coincidence that there should be two parties present at the calling of the time,

one for the purpose of murder, the other for his own private employment on
the stage, each calling ten minutes past ten. Gentlemen of the jury, I feel

sure you cannot entertain for a moment this testimony of Sergeant Dye as in-

volving the prisoner in any guilt or probable guilt. I feel you will ascribe it

to that disordered state of mind in which Sergeant Dye is evidently labor-
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ing, and leave him to enjoy tliat luxury of his dreams which mayi^be lux-

ury to him without harm to others, and not hang' a man because Sergeant Dye
saw his pale face at midnight in his dreams. I pass from Sergeant Dye to Ihe

only otlier witness who attempts to prove Surratt in or about the theatre, Mr.

Rhodes. Who is Mr. Rhodes 1 If he is known to any of you, gentlemen, he

is a stranger to me. He comes on this scene near its close, apparently a

volunteer. We know nothing of him before he testified ; we know nothing

since, except his testimony. Now, what is his testimony, gentlemen of the

jury 1 He tells you that at twelve o'clock on Friday, the 14th of April, when
he was walking down the street, he passed by this theatre, and, impelled by
curiosity, he entered to look at it. A day laborer, working at his trade—sup-

posing him to be honest—he was consuming profitable hours in useless enter-

tainment. He enters the theatre between eleven and twelve o'clock, goes into

the box that was being prepared for the President for that night. He there

sees a man, and he identifies the prisoner at the bar as that man. He tells you
that when he went in there was a man in the box, and as he entered the man
retreated from him. When he took a view of the theatre from the box, he

noticed a new curtain that was down, and observed the pictures on the curtain.

He again tells you that some one called from the theatre, and he represents

that the man who was in the box responded, and that he went back out of the

box, and disappeared afterwards towards the stage. The learned counsel on the

other side will endeavor to meet this contradiction in Rhodes's evidence, which

the district attorney admitted to you in his argument, when his associate checked

him. The learned counsel who checked the district attorney will attempt to

meet this evident contradiction by saying to you the man was in the first box

when Rhodes came in, and he went into the second box. He did not go out of

the two, the partition being up. But, gentlemen, when Rhodes was in that box

the partition was down, and there was only one box there. Rhodes tells you

the chair was brought up Avhile he was there ; and Raybold tells you he ordered

the chair to be brought up, and it could not have been put in if the partition

was up, because it was too small to admit the chair with rockers of the dimen-

sions that the chair had. There was then but one box; the partition was dowu.

Where did that man Rhodes speaks about retreat to ] There was no other exit

or entrance to that box except the door from the front that led into it ; all else

was closed. There Avas noAvhere he could retreat. If he came out of the box

he had to go out of the same door that Rhodes went in, and Rhodes says he

did not go out of that door, but out of another, and disappeared to the rear of

the box. He says all the calm was undisturbed except by the preparations in

this box. We have shown you, by Raybold and by Lamb, that there was a

rehearsal going on in the theatre at the very same hour Rhodes says he was in

the box—commencing at eleven, and reaching from then until one or two. The
stage was crowded with the actors, preparing for the night's performance ; and

yet Rhodes tells you it was quiet, with the curtain down. Lamb and Raybold

both testify, and you yourself know the custom of these theatres, that there are

rehearsals, and at that time. When Ave attempted to prove uniform custom

they checked us. "You shall not give the jury benefit of that light ; the light

of uniform, invariable habit, proved by the manager of the theatre. You shall

be restricted to the particular fact." And we proved that fact by those who saw

the rehearsal, and knew it Avas going on. We then proved that the curtain was

up, and not doAvn. Rhodes swore it Avas down. We proved by Lamb, Avhc

Avas engaged in painting there all day long, that the curtain was not down from

nine in the morning until six in the evening—-until he left his work. And in-

cidentally from him and Raybold came out the circumstance that the curtain of

the theatre is never down. It is dropped at night when the audience leaves,

and then by those in attendance it is raised, and remains raised until the next

evening, when the performance is about to begin again. It appeared in evi-
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dence that the box in the daytime was so dark that if j'ou saw a man it was

1 impossible to recognize him. When Judge Ohn went to examine the door and

I

look about the evidence of preparation for assassination, he carried a light with

! him ; there was no window in tbe box, and no light except the aperture made
i to see on to the stage. It was built not for the light of day—not to enable you

to see in it in the daytime ; it was built to be used at night by gaslight, and at

night alone. You then have these circumstances contradicting Rhodes—a re-

t
hearsal going on at the time, the curtain not down, the box dark, the man that

1 brought up the chair seeing no one else tliere—he being there at the time Rhodes
said he was. This is in evidence You have, also, the further fact that the

' doors of this theatre were locked on the public. Do you suppose that, at that

hour of the day, when a rehearsal is going on, the proprietor of the theatre is

(

going to leave his doors open for the free ingress of the public to attend that

! rehearsal ? It is further testified that the man having charge of the door kept

: the key ; that the doors were locked ; and that there was no admission except

by special privilege granted by the party who had the keys, and who alone was

j
authorized to turn the key in the lock. The two witnesses, Sergeant Dye and

! Rhodes, are the only witnesses who bring Surratt near the theatre at all ; and

;
I think that you, as sensible men, bringing to bear on their testimony the same

; habit of logic you would bring to bear on questions of ordinary life, will con-

clude that the testimony of neither is I'eliable as the basis of any judgment to

be formed in this case.

Who is the next witness, gentlemen, by whom the prosecution attempts to

establish Surratt's presence in the city of Washington 1 The counsellor from

New York, not the counsellor assisting the prosecution, but the counseller assist-

ing the United States—Squire Vanderpool. Stimulated by curiosity, he leaves

his professional desk in the mercantile metropolis to come to the political metropolis

to witness this trial. He sees the prisoner at the bar, and recollects seeing him
before. He recollects that on the 14th of April, 1865, after having been to the

Paymaster's department and drawn his pay, coming down Pennsylvania avenue,

and hearing music on the other side, he goes over to Metropolitan Hall, enters the

hall, and sees Booth and four or five others sitting at a table drinking, and among
them the prisoner at the bar. The first tim'3 he ever saw him, the only time he

erer saw him, and he saw him then only for five minutes ; dancing, music, and
revelry in the room, and he going there for the purpose of the dance, music, and
revelry, singles him out from the crowd sitting at that round table, in tlie midst of

some sixty people. This individual plants the image in his memory, and paints

it to you that lie may suffer condign punishment at your hands. This was be-

tween two and three o'clock, or one and two o'clock. He told his story straight

enough, but I presume there was not a man on that jury that did not see in that

face, without one word from me, enough to discredit every word he said. And if

he did not see it in the face, he saw it in the consideration of the singular fact,

that after a lapse of two years, with but a single glance under such circumstances,

he should so remember a face as to speak with the positive certainty he spoke on

that occasion ; and when again, at the conclusion of his testimony, he gave vent to

au expression which would lead your feelings to coincide with your judgment, he

used the vulgarity of a blackguard after having given the testimony of a per-

jurer. We met the testimony of this man Vanderpool by showing to you that

there was never any music or dancing at Metropolitan Hall in the afternoon

;

that through the whole time of its existence there never was a rehearsal or per-

formance there in the daytime, and there never was a round table in the room.

We showed to you by Heuze, the proprietor, that he was at Philadelphia, and
left the place in charge of his brother. We proved by his brother that there

was no rehearsal or performance on that afternoon, and we proved by the leader

of the band that there was no rehearsal and no performance, and by a policeman

that there was no rehearsal or performance that afternoon, no music, no dancing,
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no revelry, no crowded rooms, no noise to attract the passer, no entertainment

to bring in the idler. Are you satisfied ? Some other place 1 Was he at some

other hall 1 Had he forgotten the locality and name 1 Why did you not prove

it ? We had crushed him on his own statement. Did you leave it to the vague

speculation of the jury that there might be? Aye, gentlemen, you are too wise

for such tricks as that. If there was any other place, and this man was mis-

taken, the burden was on them to prove it, when we had proved the hall named
was a place at which the circumstances to which he testified could not have

transpired. I dismiss it ; it is beneath dignity to attempt to discuss the testi-

mony of such a man.
Cushman and Coleman saw Surratt, as they say, talking to Booth on the

avenue. This is a mistake. Both are clerks in the departments One says

he did recollect the man he saw talking to Booth. The other says he thinks

Surratt looks like that man. We ask him, " Did you not tell counsel in our

hearing you could not identify him ?" and he said, " Not loud enough for you to

hear." But he did say so ; he did say, upon seeing him in this room, that he

failed to identify him. But, gentlemen, the testimony of these two men is met

by another most singular coincidence—and, indeed, through this whole case, it

seems as if by some special interposition of Divine Providence the defend-

ant was able to meet, by direct testimony, the entire scheme devised by the

prosecution ; for never since I came to the bar, never in the whole course of my
reading, have I known of a case in which the prosecution was met at every

point by testimony so satisfactory and so conclusive. The coincidence of call-

ing the time, we produced the man. The conversation with the lady, we pro-

duced the lady. The circumstance of the meeting of these two clerks of the

departments with Booth and Surratt on Pennsylvania avenue, we produced the

man with whom Booth conversed at the identical time and on the identical spot,

and showed it was not Surratt. If there is difficulty under these circumstances

in proving a negative, we are fortunate in being able to prove an affirmative.

We bring before you Matthews, and put him on the stand. Matthews tells you
he was on the triangle near Pennsylvania avenue that afternoon at the time

named by these gentlemen, and met Booth, Boo.th leaning over his horse's neck

talking to him earnestly, as the men describe he was talking to Surratt. It was
in that conversation Booth give him that paper containing articles of agreement,

bearing the signatures of the conspirators, which the prosecution would not

allow to go before the jury. The existence of the paper, and the fact that the

paper was given to him, is before you, and the earnestness of the conversation

is also before you. It was Matthews talking to Booth, and not Surratt. The
testimony of these two witnesses need not be considered by you further. They
are mistaken, and they do not testify with any degree of certainty or positive-

ness whatever. Grillo saw him for a moment at Willard's hotel ; thinks it may
be the man, is not positive ; never saw him before ; never saw him since. I

may as well, in the course of my remarks, interpolate here as elsewhere a sug-

gestion in my mind which will serve you as a guide in considering this evidence

in regard identity. There is nothing more unreliable than proof of identity.

There is no testimony about which you should hesitate so long as testimony

which attempts to identify an individual casually met and casually passed.

Tell me, can you recollect a man's face you never saw before or since two years

ago in a hotel, and whom you passed in going from your counter to that hotel ?

You see him now ; can you recollect every man you saw two years ago. Can
you recollect every man you met upon the street yesterday in coming up from

the Seaton House to this court whom you casually passed, but who attracted your

notice but for a moment. I defy the human memory to perform such a task.

Why, gentlemen of the jury, the features of individuals make but slight impres-

sions on us at first sight, and I presume that is the experience of each of you.

You know two sisters, and at your first acquaintance you are unable to distinguish
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between them. Twin sisters, features alike absolutely, manner alike, nothing to

distinguish them. Upon the first, second, or third visit you could scarcely tell one

from the other. Yet, upon a longer acquaintance, you look back upon the earlier

• forms of that acquaintance and wonder you could ever see a semblance that

should have confused you. Features make but slight impressions until they

are burned on the human mind. Identity is more certainly established by
; conversation, tone, manner, and bearing. I never would give credit to the testi-

mony of a witness who simply saw the face of an individual in passing, and

two years afterwards swore he recognized that face again, although he had
never seen it before or since. But if a man tells you he had seen that man two
years ago, conversed with him, remembered the conversation, tone of voice,

determined the bearing and peculiar action of the person, I would trust that

man and believe him, because these are the things that stamp the recollec-

tion of the individual form and voice upon the memory of our fellow man. A
simple picture, floating like some vague thing through the air, seen for a moment,
and forgotten the nest ; and when a party pretends hereafter to identify that face,

and comes and swears to it, and swears positively, I can only account for it upon
the ground that the imagination is wrought up by surrounding circumstances to

believe a particular man is a certain man known in some past transaction. The
imagination lends wings to memory, and it takes flight beyond the reach of

judgment and actual recollection.

i'

The next witness upon whom they rely is Ramsell. I must read a part of his

' testimony, because I think, when you hear it again, you will be entirely satis-

fied to dispose of him. His testimony is that he was going oa the Bladensburg

road early on the morning of the 15th and he saw a horse tied ; noticed the

horse had no rider.

" About fifteen minutes after 1 passed this horse a man rode up to me on this

same horse, and asked me if there would be any trouble in getting through the

pickets, or something of that kind.
" Q. What did you tell him ?

" A. I do not recollect what I told him exactly, but I think I told him that

I thought there would be, or something of that kind. I asked him if he had
heard the news of the assassination of the President.

" Q. What did he say 1

" A. He did not make any answer, but gave a sneering laugh.

.
" Q. What did he do ]

,
" A. He looked back and on both sides.

" Q. In what manner 1

" A. He appeared to be very uneasy, fidgetty, and nervous.
" Q. Could you discover anything that arrested his attention 1

"A. There w^as a man coming from the city, an orderly, I think, carrying

despatches to Fort Bunker Hill. As soon as he saw him coming he rode away.
" Q- What did he say when he saw this man coming ?

" A. He said he thought he would try it, and rode away.
" Q. Try w^hat ?

"A. Try the pickets.

" Q. How did he ride ?

" A. The hoise went at a pretty fast gait.

[The prisoner was here requested to stand up in such a position that the wit-

ness might see his back.]
" Q. Did you ever see that man [pointing to the prisoner] before ?

" A. I think I have seen that back before.

" Q. Did you see it on that horse 1

" A. I think I did."

Gentlemen, I could but fancy a private theatrical between my learned friend

Judge Pierrepont and Kamsell.
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Juflge Pierrepont.—" Do you see yonder cloud, that is almost in the shape of

a camel V
Witness.—" By the mass, and 'tis like a camel, indeed."

Pierrepont.—" Methinks it is like a weasel ?"

Witness.—" It is backed like a weasel."

Pierrepont.—" Or like a whale V
Witness.—" Very like a whale."

Why, gentlemen, it is a farce, unbecoming pranks before a dignified jury, as

the gentleman calls this, to be introducing such evidence on which to risk the

life of a man.
Another witness, gentlemen, is John Lee. What shall 1 say of John Lee?

Overwhelmed with infamy, pursued everywhere, as he has been, with witnesses

that testified to his bad character, and they could not maintain it by any wit-

ness, I believe, except by one woman and one man, whom they found it neces-

sary to protect from contradiction by refusing to allow us to lay the foundation

of showing that he had made contradictory statements when he had made these

statements on the witness-stand. Not only is he covered with infamy
; I care

not for that—you cannot regard his testimony for a moment ; but I intend to

show that this accumulation of infamy upon these witnesses, this mass of cor-!

ruption they brought in here to infect the atmosphere of justice, poisons their '•

whole case. I do not say this to induce you to discredit their evidence, for I

know it is doing an insult to your judgment to attempt to refute that testimony.'

Your own kind hearts have refuted it. But I refer to him as a link in that chain

which smells rank in the nostrils of honest men.
Wood, the negro barber ; he is their great reliance. What does he testify ?

" At nine o'clock on the morning of the 14th of April, Booth came into my shop

with McLaughlin and two others. I shaved Booth, then I shaved Surratt. I

recognize the prisoner at the bar. I never saw him before. I have never seen

him since. It was nine o'clock." " Do you fix the time ?" " Yes. I had been
to breakfast. I had shaved Mr. Sewai'd, and that is how I know what time it

was. While I was engaged in shaving him, McLaughlin takes out of his pocket

some curls and decorates his hair. With the disguise of a woman he turns around
and inquires, ' Would not I make a nice-looking lady ?' " The reply is, "You
are a little too tall." He identifies McLaughlin more emphatically than he does

Surratt. And yet you have the distinct testimony of W. J. Murphy and Bar-

nard J. Early, where McLaughlin was every minute of the time, from Thurs-
day night until Friday morning. They came with him from Baltimore ; they

were with him at the hotel ; they were with him on the streets ; they did not

leave him for five minutes which is not accounted for, and he never was in that

shop. Some gentlemen outside asked me, and indeed you might have asked in

your minds, what we were proving about McLaughlin ; they did not see what
Murphy and Early Avere there to prove. They did not seem to see where our

blow was intended to strike. We could not account for Booth. There was an
incident here. We could meet the exact incident of McLaughlin's presence,

and we therefore proved where McLaughlin was, and contradict this servant

emphatically as to him. I say servant, Wood, the negro barber. The gentle-

man did not know whether he was white or black—a good many folks don't

know whether they are white or black nowadays. The time at which Wood
shaved him is fixed, not on cross-examination, not dyawn out by counsel strain-

ing their ingenuity to get it out of him. It is fixed in his examination in chief.

I will read it to you, for it is somewhat important in other respects: " I think it

was near about nine o'clock. I had had my breakfast. Q. Where had you
been? At Mr. Seward's, and came down." There is another circumstance in

connection with this testimony to which I will call your attention. It is some-
thing singular he should have remembered to have shaved two of these parties.

Where were the other chairs in this large shop ? And where were the othe

II
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Tien who were in tbat large shop 1 These ai-e circumstances that are to be con-

iidered only in connection with other circumstances tending to break the force

)f his evidence. It was near nine o'clock. At that hour in the morning, you,

j;entlemen of the jury, know that a barber's shop is almost invariably crowded.
•Persons are coming in and going out ; and I ask you, as plain men of common
«eDse, will you attach any weight to the testimony of a man whose business is

3f such a character as leads him to shave and adorn one hundred men probably
3very morning, and out of that number fixes one man who was there on the

14th of April two years pi'ior to the day, and who testifies, " I had never seen

bim before or since," and says that man was in my shop at that hour? In the

Qiultitude of faces we see every day there is a difficulty in identifying one. If

during the day we saw but one solitary face we might recollect it. If we saw
iten, the probability of recollecting one would be less ; and if we saw twenty,

less still. And so in proportion to the number we see, is the difficulty in iden-

tifying and recollecting any one. There is a place, a rendezvous of crowds

—

hundreds coming there for identically the same thing, the same operation gen-

erally, the same performance, generally the same conversations^' with nothing

to mark this one individual, and yet, after the lapse of two years, he identifies

him as the man. But the conclusive answer to this question of Mr. Wood's
testimony is the position in which the learned counsel have placed Sui-ratt.

They represented to you that Surratt left Elmira at ten o'clock on Thursday
morning ; that he was ferried across the river, and reached Baltimore at 7.25

—

the only train on which he could possibly reach Baltimore from Harrisburg.

Now, Mr Koontz testifies that the next train left Baltimore at 8.50, and reached
(here at 10.25. You have him in the depot at 10.25; give him, if you choose,

ifive minutes to meet his companions. Booth and the others—that is half past

(ten ; give him a quarter of an hour to talk with them, lounge, and go into the

barber's shop ; and you have it near eleven o'clock. Yes, this barber, whose
^business in the shop marks the hours of the day, makes an egregious blunder

:when he testifies on that stand. These gentlemen expected to have Surratt in

(Washington city by eight o'clock at furthest.

I

In the course of their evidence they have so placed him on the roads that it

was a physical impossibility, according to their own showing, to reach here until

.10.25. That, gentlemen, I take to be a conclusive answer to Wood's testimony.

I
But another circumstance. He gave him a clean shave all round his face :

"You say he had no beard on his face?
"

I
"No, sir; he had a slight mustache."
" No imperial, goatee, or anything on his chin ?"
" No, sir."

He says: "I shaved him clean round the face, with the exception of his

mustache. He had a slight mustache at the time." Every witness in the

case that testified in regard to him gives him a goatee at the time not so long

as he now wears, but one a barber would certainly notice. This barber says he

, shaved him all round, and he had no beard, no hair on his face, except the mus-
tache. Now, however slight this circumstance may be in considering the ques-

tion of identity with an ordinary man, in the light of a barber's business, it be-

comes a very material ciixumstance. He shaved him all round, and he had no
hair on his face. This, gentlemen, is not the man he shaved.

Feeling themselves grow weak in testimony they fall back—upon who, gen-

tlemen of the jury ? Upon Mr. Cleaver. I must confess I was very much sur-

prised when I saw Cleaver come upon the stand, and recollected the denuncia-

: tions I heard thundered against him by the district attorney, and recollected the

fact, which came out in evidence, that only a few weeks since, for a crime with-

out a name, a verdict was brought in against that man and he was sentenced.

A new trial was granted on technical grounds, and he stands for trial in this

court now. I say a crime without a name. It is a crime not without a name
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in law ; it is a crime that cannot be named in this presence. Mnrder ; not only

murder, but murder most foul and unnatural. The spirit of the ungrown girl i

stands before the eternal throne as the accusing spirit of that accursed man. t

Why, gentlemen, has the United States government bowed itself to the low hu-
[

miliation of using such an instrument as that ? But that is not all of Mr. Cleaver. !

I do not talk of him to you to get you to disbelieve him, for I believe your
indignation rose as you saw him on the stand. I talk of him as part of that

blessed chain. Not Cleaver alone, but Cleaver manipulated by Conover ; and
not Conover alone, but Conover manipulated by Ashley, incarcerated in your
jail with that most notorious felon Conover, whose name has passed into history,

upon whose body yesterday grated the doors of the Albany penitentiary, incar- i

cerated with this man Conover, the schemer, the deviser of all the perjury of the

militaiy commission, passing through the sieve of the office of the chief of the mili-

tary bureau; Conovei-, the tutor of the man who sits there beside the counsel

—

Richard Montgomery—that Richard Montgomery who helped to give part of that

infamous testimony which stains with dishonor the records of my native country

;

Conover, the vile tool of Ashley, scarcely better ; this man, manipulated by .

Conover, brought out by Ashley, dug up from the purlieus of the jail's infamous ,

depths, is put on that stand to ask you to take his oath against the life of tha't
(

poor boy. O, gentlemen, gentlemen ; thank God, although counsel may for-

get sometimes what is due to a jury, a jury such as this cannot forget what is

due to themselves as men. Spurn it, gentlemen, indignantly ; not only disbe-
,

lieve, but spurn it.

David C. Reed, whom the counsel relies on, says he thinks Sui*ratt is the man.
He does not swear positively; and so weak and insufficient was his testimony, we '

deemed it unnecessary to contradict him. Living in this community, you know i

him. You know his business; you know his trade. He tells you in his cross-
'

examination he had previously said Surratt had been in his room, and he be-

lieved it; but now he thinks he Avas mistaken when he said he saw him in hia
;

room. He tells you he had seen him at Pumphrey's stable time and again.
|

Pumphrey tells you that he kept a stable, and never saw him there but three or
|

four times in his life, and that he testified falsely when he speaks of sitting there
)

at the door. He knew him from childhood to thirty years of age. Look at him
|

now. You see the boy broken down with imprisonment, wasted, worn with suf- I

fering such as would mark any countenance ; but in that countenance no sen-

sible man can i-ead thirty or thirty- five years.

Gentlemen, as I look at that sorrowing face with its deep furrows, that sunken
;

eye, I feel the burden that has fallen on him. I can -imagine him almost an •

old man, and if he could show you his heart, as I show you his face, your own
|

would bleed» Proved by his brother to be only twenty-three, and yet this man
who has known him ever since he was a child, when he saw him in the street,

saw a man of thirty or thirty-five years of age. My learned brother, on one of

the days which he devoted to his eloquent address to you, thought proper to i

speak of one of our witnesses as dealing out inicjuity, death, and sin in the shape i

of fluids. Who is David C. Reed 1 What was he dealing out 1 Iniquity in
(

the shape of liquors sold at the bar ? No, sir ; 0, no ! The fiery draught that ;

inflames a man's blood, in order that he may get what he pays to poison him,

that is not his business. It is to inflame their blood that he may rob them at
,

his faro bank. Take him, sir, with the witnesses you have assailed
;
you don't

want me to touch yours in the raw, keep your hands ofi" mine. Of his reputa-
(

tion in this community I will not say more. I

Who next] Susan Ann Jackson. She made a statement that produced a I

deep impression on this jury at the time she made it ; it sunk into the hearts of

the whole community. She told a simple story from that stand of having seen

John H. Surratt on Friday, the 14th day of April, 1865, in his mother's house, >

having, at the request of his mother, prepared supper for him. Happy circum- '
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stance ! she went a little further. She not only says she prepared supper for

him. but she gives a part of the conversation, and as if by another one of those

manifestations of Providence in behalf of this prisoner, we are able to prove the

identical conversation, and when it took place. She swore that she saw him that

evening, prepared supper for him, and that when she came in Mrs. Surratt said

to her, "This is my son John ; is not he like Anna?" She had never seen

him before. She never saw him afterwards. She never saw him but once.

She did see him once, and this was when she saw him. Gentlemen, it struck

me as something remarkable that Susan Jackson should not have testified to

this before, and in answer to my question on that point she said she had given

the same testimony before Captain Olcott, soon after the assassination, and that

it Avas taken down in writing. You know, gentlemen—every man that reads,

knows—how the government raked the country over to prove that John H. Sur-

ratt was in the city of Washington at that time.

Now, if she could have given any such proof, would she not have been sum-

moned before the military commission and required to testify ? It struck me at

once, if she had given to the officers of the government at that time information

that she knew this material and very important fact, it was a very remarkable

circumstance that the government did not put heron the stand. But I was not

then prepared to believe all about this prosecution that I am now prepared

to believe. You have her evidence before you, that she stated these facts to the

officers of the government in 1865. That is what she says. Does she know 1

Does she recollect ? Is it so ? I apprehend that she recollects what she then

said, but I apprehend there was no such testimony written down by Captain

Olcott. If there was, as I have said, they would have used it then ; if there

was, as I have said, they would use it now. They knew she was lying on that

stand, and they tacitly acquiesced in the lie. They knew, for they had before

them her examination before Captain Olcott, that she had sworn on that exam-

ination not as she swears here. They had the record of her examination in the

Bureau of Military Justice ; they have seen it ; they knew that she had either

failed to recollect or was wilfully lying—maliciously and recklessly—and they

acquiesced in the lie. Now, what is the proof? She is asked on page 429 if

she knew Rachel, or Eliza, Seavers. No, she did not know any such person.

She was asked whether she knew Rachel, or Eliza, Hawkins. No, she did not

know; she did not know any such woman. Why, gentlemen, her own hus-

band on the stand, brought here to vindicate her character, to prove that what
she said was true—her own husband proved that this very woman, Rachel, came
to the house that morning, spent the day with her, and was carried to the pro-

vost marshal's in her company. That is their testimony, not mine. VVhy did

she deny that she knew Rachel ? It is evident that she told a palpable falsehood
;

she did know Rachel. Why did she deny it ? Because sheknew what she had
told Rachel about this business. She knew she had told her she had seen John
Surratt on the 3d of April and never saw him afterwards. From the instant

she was asked if she knew Rachel she saw the toil in which she was caught,

and met the battle boldly. She commenced lying from the instant she found

she had to lie to extricate herself from the difficulty she was in.

What does Rachel say? Rachel says she was here spending her Easter hol-

idays ; that she called on this woman to see her, and to see her own child.

She knew her, and she went there to see her. They had a talk about Mrs.

Surratt. Susan was appreliensive about her home, and about getting her money.
Rachel told her that she would get her money ; that Mrs. Surratt would pay
her, if it took the last cent she had on earth. The conversation them comes up
about John. She had not seen John for two weeks—he was there two weeks
before—he was like Anna. This was on the i\Ionday or Tuesday after Friday,

the 14th. Rachel, as you all saw, manifested a kindly heart on the subject.

She is an excellent specimen of that system which is passing away, and which
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hereafter will be remembered in romance and in story. The gentleman upon the

other side thought she showed a little too much sympathy. His education in

the north has not led him to be familiar with the institutions in our section of

the country. The honest and earnest sympathy of these old family negroes is

beyond expression. But the love of the negro is always accompanied by the

most perfect honesty. Show me an old family negro who has dandled the chil-

dren of her master in her arms, and is now called "mammy " by the grey-haired

man, and I will show you a specimen of honesty such as cultivated education or

high civilization cannot exhibit. Show me a negro who cares not for the

family in which he was reared, which has protected him, which has extended to

him the kindly hand of chanty, but whose heart has turned away from them,

and I will show you as black-hearted and false a man as you can find in the

wilds of Africa. Love and honesty, carelessness and dishonesty go together.

They ask Kachel if she has not a strong sympathy with the family. She came

out boldly and frankly, and acknowledged that she felt a sympathy for them.
" I love them, and I want this man to get off." Says Mr. Bradley, " Do you
love them well enough to tell a lie ?" " No, bless God, I would not tell a lie

for anything in this world," speaking in the plain vernacular of the darky.

But, gentlemen, Rachel does not stand alone in this contest. She is corrobo-

rated by Clarvoe, who was there to search the house on the night of the murder.

Clarvoe came down stairs, and says two negro women were there. He speaks'

to one of them in the door, and says, " Aunty, where's Mr. Surratt ?" " I do

not know Mr. Surratt ; do you mean Mrs. Surratt's son John V " Yes." *' I

hain't seen him for two weeks." Did that conversation occur? There is not

one of this jury who will doubt the word of Clarvoe. Is she the woman ?

Clarvoe says while he was coming to court he met a woman on the steps, and

was startled by the thought that she was the one. He believes she is the wo-

man. McDevitt was present and heard the conversation. He \v;ill not say

whether she is the woman or not. You will recollect that Susan Ann Jackson
states that she covered herself up in bed, and did not see anybody. Clarvoe

tells you how he searched her room ; searched her bed ; found the bedclothes

turned down, and that nobody was in it. Do you believe him ? He examined
the room ; he looked under the bed ; he was there to search and find whoever
might be concealed. But, gentlemen, the good angel of this case, whom my
learned brother commends so highly. Miss Fitzpatrick, settles this whole ques-

tion. Honoi-a Fitzpatrick says that when John came back on the 3d of April,

she was in the parlor and received him, with his mother ; that his mother sent

her down to get some supper for him; that she went down and got some sup-

per; set out the table with some bread and butter, cold ham, &c., for they ask

her about the particulars. She then went down with the mother and John
Surratt into the supper-room ; they take their seats, and presently fTusan Ann
Jackson comes in with a pot of tea. Says Mrs. Surratt :

" Susan, this is my
son John; don't he look like Anna ?" Then it was she saw him ; then it was
this conversation took place. That was the only time she ever saw him, for she

swears she never saw him bur once. My learned brother says you must take

Miss Fitzpatrick's word as gospel truth.

But there is alongside this good angel testifying as against this perjured negro,

this bad angel in the case. The war of light and darkness will go ©n forever, I

presume, throughout its entire extent—the war between Ormuzd and Ahriman
is famous in Persian history and story ; the war between the Saviour and the fiend

in his battle between the evil and the good continues, and in the smaller fields

of ordinary life the same contest is eternally raging, and in this case we see it

presented in individuals—good and bad angels. The good angel. Miss Fitzpat-

rick, and that accursed fiend, Weichmann. The good angel in the case. Miss

Fitzpatrick, testifies in behalf of this mother's innocence, against Susan Ann
Jackson. Then appears the bad angel, Weichmann, combining all the qualities
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of the spirits my learned brother has conjured up through the magic wand of Mil-

ton, from hell—Weichmaun comes in to give his aid—Weichmann, this accursed

fiend, whose conscience drives him madly before its applying lash
—

"Weichmaun
testifies that John Surratt was not at supper on the night of the 14th. He tells

you that he came back from Surrattsville about half past eight or nine o'clock
;

that when they came back they went down and took supper together ; that he

went up with the family into the parlor immediately after, and remained there

with jMrs. Surratt, and talking to the girls; that Mrs. Surratt could not possibly

have left the parlor and gone down to supper without his knowing it ; that she

did not leave until ten o'clock, and then went to bed. With your own devils

will I exorcise your devilish spirit ; with your own devils will I destroy your
accursed kingdom. I repeat, ^Yeichmann says she could not have g-one down
to supper Avith John Surratt, nor could she have given him supper, without his

knowing it.

Is not this enough to destroy this woman? Is she mistaken or is she lying?

So far as her testimony is concerned, it is demolished. But I am sorry to say

of the course of this prosecution that the conviction is forced upon me, that I hon-

estly believe, as I am responsible before Almighty God, that woman is lying,

with the full knowledge of the United States government.

One other witness I have not mentioned—St. Marie ; impeached, but vindi-

cated. He says Surratt admitted to him that he was here and escaped from
here. I presume there is no member of this ju.ry who would take the word of

St. Marie, who would be willing to found his judgment upon it. The learned

counsel rests a great deal upon confessions. I shall have something to say of

the force of confessions hereafter. I attach no importance to them. He says

St. Marie was a friend in the service of the Papal guards. Why is he here ?

Why should he betray his friend, if it isn't true ? Gentlemen, the jingle of yellow
earth has been the knell to many a man's honesty. Why was he in the Papal
guards ? He was pursuing this man. If he was his friend in the Papal guards,

why is he here, consenting to come? How could you get him here? Why
should he give information to the American consul ? Is he so very public-spirited ?

Does he so love American justice and American glory that he should voluntarilv,

and without hope of reward or benefit, come forward and inform on his friend

to the American consul ? Gentlemen, for myself I cannot, without sickening at

heart, hear the testimony of any one of these professed informers. In the course

of my professional experience I have learned to look upon them with suspicion,

with distaste, and hatred. During our civil war, when this land swarmed with
petty emissaries of political and private malice, every petty scoundrel in every
district had his spy at every table. I have learned to contemn them. If I had
the power I would take every informer in the United States, unite them as one
man, and swing them as high as Haman. Spies and detectives ! The habits

of imperial and kingly government have come to be the common daily food of
American society. Scarcely, gentlemen, not one of you during the last three

years of the war could move without it being reported to some official; and they
yet swarm in the land ; they suck the blood of the government ; they have de-

pleted its treasury. Even to-day, now in time of peace, these political emissaries

are fed at the public board, while honest industry bleeds and grows thin that «
they may grow fat and rich. The system is infjimous; the tools are more infa-

mous than the system.

Now, gentlemen, we have gone through with their evidence as to the presence
of the prisoner here. I think I have shown you that it is corrupt from begin-
ning to end, unprecedented by anything within your recollection. What other
evidence is there? Negative evidence, but strong. If John H. Surratt was in

Washington city on the 14th day of April, is it not a remarkable fact that no
one single acquaintance who knew him met him? Of all the witnesses Avho
testified not one single individual had ever seen him before except Reed, and he

76
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did uot speak to him, but nodded in passing. They have not brought here one

friend or one acquaintance except Reed, who saw him here on that day. Stran-

gers saw him here, as they say, undisguised, open, attempting no concealment,

moving about the streets ; walking on Pennsylvania avenue, says Reed ; drink-

ing at Metropolitan Hall, says Vanderpool; riding on H street, says Cleaver,

He was everywhere visible to strangers, yet not one single friend or acquaint^

ance saw him or spoke to him. Is it not remarkable ?

They say Mrs. Surratt's house was the rendezvous of the conspirators. Mr.

Carringtou says it was the rallying point. If it was the rallying point, and

John Surratt was here on the 14th of April, preparing for the consummation of

the deed in which was centred all the hopes of that conspiracy, why did he not

go to the rendezvous ? Would not that have been the first place he would have

gone ? Booth was there at one o'clock, says Mrs. Surratt, I believe. There

was no concealment about that. If John Surratt was in tOAvn, why was not

John b'uratt there ? Was he there 1 Mr. Holohan, who was in the house, says

he was not. Mrs. Holohan says he was not. Miss Jenkins says she knows he

was not, because she was there all the time. Miss Fitzpatrick says he was not.

Weichmann says he was not. Booth was there: Booth was his friend; Weich-

maun was his .friend. Where could he have been but in the company of these

two friends at the place of their common meeting ?

But there is another who testifies in his behalf, and that he was not there ; a

voice from the grave—a namless grave, without a stone or flower. Mrs. Sur-

ratt says he was not there—that he had not been there for two weeks. Weich-

mann says he had not been there for two weeks, and if Weichmann ever told

the truth it was then, before he commenced to devise a scheme for the protec-

tion of his own life, impelled and forced to the falsehoods he has since told by

the threats and representations of this government, that unless he lied to suit

theif purposes he should be hung with tlie other conspirators. If he ever told

the truth it was then. Gentlemen, this voice from the grave speaks in behalf of

the child. Says Clarvoe to Mrs. Surratt, " I want to know where John is."

" I go a letter from him to-day ; I have not seen John for two weeks." Is it

true ? The living truthfully bear testimony that he was not here ; the dead

speaks from the grave that he was not here. Her declarations are not in evi-

dence; we canviot produce them here to protect the child. But there is one

sli^g^e voice rising from the tomb, and as it ascends to the heavens is re-echoed

back, pvotect that boy. You (addressing counsel for the prosecution) have bro-

ken tbe cerements of that grave; yon have brought her before this jury ; now

close those cerements if you can. She sits beside him, and covers him with a

wino- you can never shut. You thought it was adroitly done. We had not

said one AVord to this jury about her, but in bringing her before them you dis-

closed your plan. Her trailing garments from the tomb sweep through this room.

We ieel the damp chill air of death. You may bid the spirit down now, but it

will not down. It is here, as it has been elsewhere. It speaks to this jury

—

a mother pleading for her son, testifying in his behalf. It lives upon earth;

that spirit which speaks to living men hisses in the ears of those who did this

damning murder. Enough for the present. She says her son was not there. I

, shall refer to other matters connected with her in the course of my argument.

I feel that I am drawn to it. I feel that a spirit I cannot resist impels me to

say it, and I will say it in its proper place.

You then have, gentlemen of the jury, their witnesses proving Surratt's

presence stricken down. You have honest men testifyin;^ that he was not here.

You have his dead mother casting this last protection around her child, saying

he was not here. But if he was here, how did you get him here ? You prove

that he was in Montreal on the 12th of April, 1865. How do you get him to

Washington? He left Montreal, according the testimony of yoiu- witnesses, at

3.30 on the afternoon of the 12th. They put him on the New York train.
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You see [illustrating by a large map spread out before the jury] the train runs

I to Albany, New York, and Washington, forming almost a straight line, with a

slight curve at New Y^ork. They admit that on the 13th he was in Elmira.

They start him in Elmira at 10 o'clock on the morning of the 13th, in order to

reach Washington city. Now, they have got to bring that boy from Montreal

to Washington city, and have him in Washington by 9 o'clock on the 14tli, in

time for Wood to shave him. How will they arrange it "? Remember, they

bring him by way of Elmira. Leaving Montreal at 3 ; Rouse's Point at 5.4o
;

St. Albans, 7 25 ; Essex Junctioj, S.30 ; Burlington; 9.05 ; Troy, 5.20 ; Al-

; bany, 5.45—sixteen hours from Montreal. Then at 5.45 on the morning of

the 13th he was in Albany. Now, if he had come straight to New York he
would have reached there that day in time to have taken the night train from

New Y'^ork, reaching here the next morning. That was the trip they intended

originally to bring him ; there is no doubt about that ; but our testimony that he

was in Elmira was too strong, and instead of meeting it boldly they undertake

to flank it, and therefore determine to put him in Elmira on Thursday the 13th.

Very well, we now have him at Albany at 5.45 on the morning of the 13th,

the earliest possible time at which he could arrive there. How will they take

him to Elmira ? He leaves Albany at 7 o'clock, Syracuse at 1 p. m,, Canan-
daigua at 4.52 ; from there to Elmira in three hours—say 8 o'clock. I want
you to see these courses and distances. He got to Elmira the night of the 13th.

There is no night train running from Elmira ; the bridge over the river is broken

up; the road is in bad condition; the trains start at 8 o'clock in the morning.

He could not, therefore, leave Elmira at night. The counsel for the prosecu-

tion were not aware of that when they determined to say he was in Elmira, and
they were obliged to resort to a burden train or special train leaving at 10

, o'clock in the morning. But how could he get to Elmira, is the first question,

j
by 10 in the morning ? We have shown you the time from Montreal. It is 11

' hours to Canandaigua, and he cannot get to Elmira without going to Canan-
! daigua. That is proved by their own testimony, when they put him on the

New Y'ork train at Montreal. They can only get him off at Albany, in order

to get him to Elmira, and they cannot get him to Canandaigua until 5 o'clock

Thursday evening. It is physically impossible, and yet they want to tell you
he was in Elmira at 10 o'clock. Now, if that is not a mathematical demonstra-

tion, I cannot understand it. In order to make the thing doubly sure, I asked
Clarvoe, who travelled over the route many times, how many hours it was from

Montreal to All -any. He said 17. I asked Chamberlain, who lived in Canan-
daigua, how far it was from Albany to Canandaigua. He said 10, making 27
hours from Montreal to Canandaigua. Will you, gentlemen, bring him by any
other route? You put him on the New York route, aud I have followed him
by that route to the only point where he could diverge to go to Canandaigua.

,
We take him where you give him to us. If there was any other route it was

t your duty to prove it.

;
Gentlemen of the jury, I invoke your serious consideration to this statement.

: There may be difficulties about a question of identity ; but these tire physical

facts. I have shown you that it was physically impossible that he could reach

Elmira in time to be here on the morning of the 14th, or at any time on that

day. They did not know the railroad connection had been broken up at El-

mira when they placed the prisoner there on the 13tlj. The}'' had not found

out there was no night train. When they did iiud it out they ought to have

given up their case. I may not know myself; prejudice may blind my
eyes ; but I do believe, and I state to you, gentlemen, in all earnestness, the

solemn truth, that if I were prosecuting this case, wdiatever prejudice I might
have, when these physical facts were developed to me, I would abandon the

case. Go to work, gentlemen, and figure them up. Overcome them, if you
can. Appoint a committee of three to escort him from Montreal to Elmira.
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When you go to your hotel appoint this committee, and let them report to you
,

in committee of the whole. Figure close, and figure well. Take the starting- I

point by the 3 o'clock New York train from the city of Montreal on the 12th
[

of April, running with all the speed a locomotive can produce, and determine
Ij

in your minds when you can get him to Canandaigua, and when you can get
|

him to Ehnira. I say it is physically impossible.
|

But suppose you get him to Elmira ; what follows 1 My learned brothers on ;

the other side were fighting so hard on this side, between Elmira and Washing-

ton, that they seemed to have overlooked fche road on the other side. They
were trying to get him out of Elmira, but they had not thought how to get him

in there. They had him there, and they seemed to take it for granted that he

arrived there on the afternoon of the 13th. It was on the afternoon of the

13th that he saw Carroll; but, unfortunately, these figures are things that do >

not lie. However, I will take their standpoint, and put him in Elmira. Let i

him come there in the unprecedented short time of some thii'teen hours
i

from JSlontreal. Put him there at 8 o'clock in the morning, and then see how

you will get him out. From Elmira to Williamsport is 5J hours ; Williams-

port to Sunbury, 2 hours ; from Sunbury to Harrisburg, 2^ ; from Harrisburg

to Baltimore, 4|. There were two passenger trains from Elmira that morning

;

the passenger train at 8 o'clock, and a second section, as it was called, at 8.05.

Was there any train after that ? The counsel has put a witness upon the stand

who testifies he thinks he brought Mr. Dubarry down on that day, and that,

he left at lOj. Fitch states there was no train from Elmira going south on

the 13th, as I understand him, after the regular train at 8.05, special or other-
|

wise. If there had been it would have been upon his record, and it is not there.
[

Dubarry confirms Fitch, who, when questioned, on page 904, states most em-

phatically that there was no train, special or otherwise ; that such a train would

be on his records, and that he has searched the records, and cannot find it ; that

he has no memory of any, and if there had been any, passenger, freight, or

otherwise, there would have been a memorandum of it ; that he has no recol-

lection of coming down in any special train.
,

Again, the passengers coming from Elmira would lie over at Williamsport
|

until ten that night. That could not be avoided. Leaving Williamsport at
|

ten, they reach Harrisburg at two, and the witnesses in their first testimony

sa;y they would reach Baltimore about seven ; but the time is afterwards defi-

nitely fixed on page 924 at 7.25. Now, suppose they put him in a special

train from Elmira at ten and a half, and run him down to Williamsport. At

Williamsport there is a ferry, and they have him ferried over by Montgomery.

Mr. Bradley. By Drohan.

Mr. Merrick. Well, it is by Montgomery, and I still say Montgomery.

Montgomery hired him, Montgomery paid him—Montgomery, Couover's pet,

right-hand man and friend. Conover made Montgomery, Montgomery made

Drohan. What does Drohan say, the miserable creature? He was -a ferry-

man, ferrying passengers across at Williamsport. He sees a man he ferried

over on the 13th ; he comes here ; he is asked who is the man ; he says "that is

the man," and when he says it he is not looking at the prisoner, but at some

one else. He was looking three yards aAvay from the prisoner. Gentlemen,

you ought not to have taken him until he had learned his lesson well. How
does he identify him ? He identities his coat. This ferryman, living in the

backwoods of Pennsylvania, identifies a peculiar coat he had on. Gentlemen,

lying will out. Too great particularity was his misfortune. Why, that coat

had not figured among other witnesses yet. He was coming here in that coat,

he left Elmira in that coat, and this man Drohan, Montgomery's legal son, saw

him in that coat. Why did he not have that coat on when Reed saw him? Why
did he not have that coat on when he was shaved just fresh from the car, with-

out an opportunity to change his apparel 1 After travelling in burden trains,
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gravel trains, construction trains, without a change of raiment, why did he not

have that coat on when he was shaved ? Reed, who has been a tailor, notices

his clothes particularly, and thought it was nicely cut. Drohan is the only

man who saw him in that peculiar coat. Montgomery oveleaped himself. He
had better quit business until his partner gets out of the penitentiary, for he is

the senior member of the firm. He does not do his work well, gentlemen
;
you

ought not to have him.

Excuse this digression, gentlemen. Drohan ferries him over. He arrives at

Sunbury. The freight train leaves at 4 30, the passenger train at 12.13 ; that

is midnight. Could he have reached there in time for the freight train? He
may have done so,. The freight train, however, runs to Marysville, and, reach-

ing Marysville, crosses the river at 9 20 p. m. From that time until 8.05 a. m.

no freight or passenger train left. They had some difficulty in getting him to

Elmira ; they had difficulty in getting him to Elmira, and when they get him

to Harrisbl^g you find that no train left Harrisburg until 3.30 in the morning,

and that train arrives in Baltimore at 7.25, leaves for Washington at 8.50, and

arrives in Washington at 10.25. Give them, then, the advantage of every con-

nection—gravel trains, construction trains, freight trains, special trains, horse

cars, Drohan ferries, Montgomery's aid, railroad connections, railroad junctions,

and they cannot get him here in time for the barber nigger. Wood, to shave

him.

But go back again, and I ask you, can they get him here at all 1 Da Barry

tells you, and Eitch tells you, that there was no train left Elmira after 8.05

that morning, special or freight. But, even suppose you get him by special

train or freight train down to Williamsport. I give them the benefit of all

they ask. Will you, gentlemen of the jury, with your experience in railroads,

tell me, that in running gravel trains and special trains you make the time once

in a thousand ; and, if you are forced to depend upon close connection in run-

ning gravel or construction trains between Williamsport and Sunbury, would

there not be a reasonable doubt 1 Is there not a positive certainty ? Is it not

ridiculous to ask the jury to credit any such absurd things ?

But, gentlemen of the jury, there is one other point. These are figures

—

material, physical facts. Now, here is a moral fact, which comes in appropri-

ately in aid of these physical, material facts. What say the learned gentlemen

on the other side ? That Booth wrote to Surratt it was necessary to change

' their plans, and to come immediately to Washington—wrote to him from New
York, they say. I will show you directly whether he did start immediatly.

McMillan savs Surratt telegraphed to Booth, from Elmira to New York, to find

out whether " he had left. When did Booth leave New York ? They have
' proved that he must have left there on the 7th. Bunker tells you that he re-

mained in the National Hotel until the 14th ; and that after the 7th he never

left the hotel until the night of the murder. The letter from New York must,

' then, have been written as early as the 7th, and Surratt keeps that letter until

; the 12th. That is not moving like a well-disciplined soldier. B)oth registers

; his name at the National Hotel on the 8th, and never leaves until after the as-

: sassination. If he wrote from New York on the 7th, or before the 7th, the let-

J
ter should have reached Montreal in 24 hours, and Surratt got the lt;tter on the

f 8th. And yet he did not budge until the 12th ; and when he did budge, which
' way did he go ] He is ordered to Washington, and understands Booth is in

! New York. Even when he gets to Elmira he still thinks Booth is in New
; York. If he thought his commander-in-chief was in New York, and he was

\
ordered to Washington, his object would be to see his commander, and why

;
did he not go to New York to see him ? What did he go to Elmira for ] Look

:
at that map. Look at the relative positions of Montreal, New York, and

i Washington—New York almost in a direct line from Montreal to the point

\ which he was aiming and seeking to reach—the object of the expedition the



1198 TRIAL OF JOHN 11. SURRATT.

conspirator was supposed to be engaged in. "Why did he go to Elmira, twelve

hours out of the way ? His general is here. He is directed to come directly

here, and yet, instead of coming directly here, he goes to Elmira and telegraphs

to New York to know if Booth has 1 ft. He then, if he did send the telegraph,

did not actually know on the 13th where Booth was. This conspirator—thia

Beelzebub—on the 13th, on the day before the assassination, did not know where

Booth was—where Satan was. Is not that a most extraordinary circumstance]

Conspirators, moving on time to do their bloody work, counting the minutes as

honest men count hours, sworn by the brother's oath to stand by each other

and bv their common plot—a conspirator waits until 24 hours before the fatal

moment, and then he, the second conspirator, does not know, where his princi-

pal conspirator is. They say he telegraphed from Elmira to New York.

Where is the telegraph ? Why did you not bring it in ]

I repeat, wliy should he have gone to Elmira ] My learned brothers upon

the other side say he may have been at work in aid of the conspiracjiat Elmira.

His honor has settled that, so far as his judgment goes to settle it ; and it goes

a great way. His honor says you shall not bring into tliis case what he is do-

ing in Elmira, because they have not proved that his being in Elmira had any
connection whatever with this conspiracy. He has pronounced that judgment,

and it has regulated and controlled the evidence. It shut out our testimony

;

closed down the defence. We might have proved what he was there for—that

he was there on innocent business, having no connection with this conspiracy
;

that Avas excluded. His honor says you cannot bring in rebuttal testimony not

intended to knock down anything ; when that fact has not been set up, you
cannot knock it down. There is no proof, therefore, that his presence at Elmira

had anything to do with.the conspiracy. If his object, then, was simply to

come to Washington, why did he go to Elmira instead of going by New York,

where he could have met his commander-in-chief?

At this point the court took a recess of half an hour.

AFTERNOON SESSION.

Mr. Merrick, resuming, said: If your honor please, I think I have showa
the jury that the testimony by which they have attempted to establish the fact

of John Surratt's presence in Washington is not to be relied upon, and that

that testimony soils and discredits this entire case from its unfortunate com-

mencement. I think I have further shown the jury that it was physically

impossible for him to have reached this city at the time when, according to the

evidence they themselves have, adduced, he was here ; and although you may
think it an unnecessary repetition, I beg leave, with your permission, again to

recommend to you this course in arriving at your conclusions : Take him to

Montreal upon the 12th of April, 1865, at three o'clock on the New York train,

follow him step by step, figuring it on paper and by the map.
I have further shown you that not only is their testimony not to be believed,

but that it WAS physically impossible for him to get here; that none of his friends

who knew him saw him—that is, his friends summoned and placed on the stand

by them, not us ; and it was, therefore, entirely immaterial that we should intro-

duce any evidence in regard to an alibi whatever. The learned counsel upon
the other side read to you the law in regard to alibi, as intended by him to be

applied to this case. I accept it in any shape they may choose to place it, and

I say the alibi is proved beyond the possibihty of doubt. We have proved

beyond the possibility of a doubt that he was not here. You may just as well

tell me that 1 can start from the city of Washington on the 4.30 train this after-

noon and reach New Yoi'k at 10 to-night. It is physically impossible. And,
further than that, we have proved his presence in Elmira by some of the most

respectable witnesses who have been placed upon that stand—as respectable as
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any witnesses who can be brought upou that stand. You saw tliem
;
you felt

their character, for it was manifest in their deportment.

In reference to this thing of the credit of witnesses, and the belief of a juror,

there is a difficulty in reducing it to any philosophical proposition, or determin-

ing from it any logical course of reasoning. You see a man and you hear him
testify, and you believe him oi you do not believe him according to the instinct

of nature, which is a power in the human breast exercised unconsciously, but
which often leads us better thau the best of judgments. Stewart testified, and
you heard his evidence, to having seen Surratt in Elmira on the 13th or 14th.

He did not know which ; but he fixed the time at which he saw him as one of

the two days during which his partner was absent in New York, and he fixed

the period of his partner's absence by the books of the firm. You heard Car-

roll's testimony, and listened to the severe cross-examination, in which the

counsel professed to lay the foundation of a- contradiction he didn't afterwards

attempt to.t)uild upon. He laid his foundation, endeavoring to induce you to

believe that he had behind some superstructure that he would afterwards rear

;

but he laid but a single plank towards the erection of such. A wi<tuess was
called on the stand with the hope and expectation, no doubt, of contradicting

Carroll ; but the witness, instead of contradicting him, confirmed him, and,

therefore, the testimony of Carroll stands before you unquestioned and undis-

puted. He says he saw Surratt in his shop on the evening of the 13th, as he

believes, and again on the 14th of^pril, 1865. Mr. Atkinson swears to the

same day, or to this effect, that he saw him in that shop on fhe 13th or 14th of

April, 1865 ; and Mr. Cass testifies, and in a manner that gives his evidence all

the impress of the stolid character of a substantial and truthful man. He says

that on the morning of the 15th, when the news of the President's death was
coming in, he was at his store. He saw a gentleman coming across the street,

whom he took to be a Canadian friend of his ; but as he approached be saw it

was not his Canadian friend, but a gentleman coming into his store who wanted
to purchase some clothing of a character that be did not have. They entered

into conversation. The conversation became partly political, when some senti-

ments were expressed which Mr. Cass did not approve of, and which were,

when he manifested his disapproval, withdrawn, and the conversation was then

pleasantly renewed. He said, without hesitation, when asked the question,

"This is the man." That was on the morning of the 15th of April, when he
was about shutting up his store in honor of the memory of the deceased Presi-

dent, after the news had come that he was dead. You recollect, gentlemen,

how I afterwards examined him, in connection with Mr. Bralley :
" Do you

recollect the man's face and his features, or is it from his manner or his action

that you identify him ?" " I thought I recognized his face ; but when I came
to talk with him, to observe his action, hear his voice, and notice his manner, I

knew it was him." He identified the man by his voice, action, deportment, and
manner, and not by his face alone. Not one of their witnesses in Washington
have seen the prisoner and talked with him before or since. These witnesses

from Elmira have talked to the prisoner', observed his action, and they swear,

not to the dim impressions made on their recollections of features, which are

liable to be effaced by new features succeediog with succeeding days, but they

swear to the manner, action, and conversation, and say they recognize him from

all these things, and not simply from the features of his face.

Then, gentlemen, there is Dr. Bissell, upon whom there was a vigorous

attack made, and whose testimony came to us without our ever having known
or heard of him, further than this, that we knew that Surratt had talked to

some man there on crutches. His character has been tainted, though not suc-

cessfully assailed ; but throw his testimony out of the case if you doubt it. 1

want no tainted witness, and he is the only one. Throw his testimony out if

you choose, and hand him over to the other side, where he can find congenial
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company in the witnesses ; for he has none among om-s. Again I say, throw

him out of view. I care not for his evidence. Our case rests upon the evidence

of men of unimpeached and unimpeachable character, and physical circumstances

that speak not by man's recollection, but by the unalterable laws of God. One
other circumstance connected with these witnesses from Elmira is worthy of

your considerations. They all testify to the peculiar kind of coat known as a

Garibaldi jacket. You saw the pattern of it exhibited in court, buttoned round

the throat, and plaited in the back and in the breast, with a belt around the

waist—a coat a like unto which there is none in this room, and probably none

in use in the city of Washington. They testify to seeing that identical coat on

this man. We bring here from Canada the tailor who swears that he made this

identical coat for this man in Canada, on the 9th of April, 1865. He swears

that he made it for Surratt, and we find Surratt in that coat in Elmira. |ffe

then returns to Canada, and they prove by the agent of the hotel and the clerk

who kept the register that when he came there he had on that ident»cal coat.

Now, gentlemen of the jury, they start him out from Canada on the 12th of

April, 1865. We put him in a certain coat on the 9th of April, 1865, and find

him in that same coat in Elmira, observed by these witnesses, on the 13th and
14th, and when he gets back to Canada he has on the identical coat in which

he left Canada, and which he wore in Elmira. He is unseen by any of their

witnesses, except Montgomery's precious son, which is a circumstance which is to

weigh heavily in behalf of the Elmira witnesses, if indeed their high characters

need any additionstl circumstance to give their testimony full credibility before

the jury. But, say learned gentlemen, he was coming here, as I have stated to

you before, in obedience to the mandate of Booth, to perform his part in this

conspiracy. I have already noticed that position. I have already shown you
that Booth went to the National Hotel on the 8th, and did not leave until the

14th; and by McMillen have shown you that Surratt did not know where Booth

was. Having shown you, gentlemen, that he was not here, that he had had no

connection with Booth from the 7th, and could not have had from the 7th down
to the 12th, or after the 12th to the 14th, and never after ; in other words, having

shown you that he had no connection with Booth from the 7th to the present

time, it is a circumstance to show that he was not in this conspiracy, as it is to

be presumed that if he was in it that he would have been in Washington city,

performing his part in it. He was not in the conspiracy to kill the President,

and had nothing to do with it. He had no knowledge even of its existence,

and did not leave Montreal in obedience to Booth's mandates. Booth wrote

him, says McMillen, from New York ; but he did not start immediately. Booth
left New York on the 7th. Now, what was the statement that Surratt made to

McMillen with regard to this subject—for it is upon McMillen's testimony that

they rely to show Booth was in this conspiracy. McMillen says Surratt stated

that he " received a letter from John Wilkes Booth, dated New York, ordering

him immediately to Washington, as it would be necessary to change their plans,

and to act promptly." Change their plans 1 Change their plans to what ?

Can the counsel for the other side account for the change, and specify what it

was 1 He is notified that the plan is to be changed. Change from what to

what 1 Did he tell McMillen what the plan had been, and what the change
was? McMillen does not disclose it. But there was a change of plan. What
was it ? Cameron discloses the fact of what occurred between Surratt and
McMillen, for we must take McMillen's testimony, gentlemen, with many grains

of allowance. McMillen has himself told you that he sees the reward glittering

in the future ; that he is entitled to the reward if anybody is. And while he

has made a declaration which the learned district attorney has been pleased to

quote as a sentiment worthy of repetition, and creditable to the human heart,

to wit, " that he gave him up because he regarded him as an enemy to society

and civilization," he also tells you that when he did give him up, he expected
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a reward ; and in his cross-examination, to which your attention will be called

by my distinguished brother, you will find that while he swore that he had
collected from Father Boucher, through a bailiff, the money that was due, he

forgot his own receipt ; and that he falsified the truth in his testimony concern-

ing that receipt after it was handed to him. It refreshed his recollection, but

not until he found that he had told that which was not consistent with the truth.

It was a receipt dated in June for five dollars in fall of all demands, and yet

just before it was shown to him he had sworn that in the August following

Boucher was indebted to him for services rendered one year before. What does

Cameron say 1

" Q. Did he ever state to you that Surratt told him that he was in Elmira;
that he went from there to some town, the name of which he could not recollect,

but which had an Indian derivation ?

" A. He so stated. I tried to recollect the town by repeating all the names
of towns in New York having an Indian derivation I could think of; but he
could not recollect, nor could I."

You will call to mind the fact, gentlemen, that some of the towns in New
York have an Indian derivation. There are a great many that have, and among
them is Canandaigua. It is unnecessary I should pursue this point. It is a

matter about which I care to speak as little as possible.

I will read further from Cameron's testimony.
" Q. Did he further state that Surratt first learned of the assassination of

Pi'esident Lincoln at the city of Elmira, and that he immediately turned his

face toward Canada ?

" A. Yes. He assigned that as the reason.
" Q. Did he ever state to you in any conversation on board that boat, or

elsewhere, that he was on intimate relations with Surratt on ship-board ; that

Surratt could not have been guilty of participation in the assassination ; that

he really regarded him as a victim ?

" A. He did, in answer to my question, whether he was in fovor of compro-
mising himself as an officer of the line of steamers, by furnishing shelter and
affording facilities to such a man for leaving the country.

" Q. Did he ever state to you that Surratt told him that the plan for the

abduction of Mr. Lincoln was the individual enterprise of Booth, and that he
furnished S4,000 or $6,000 for that purpose ?

" A. He so stated and mentioned those sums specifically.

" Q. Did he state that the whole plan was laid by Bo(3th ?

"A. Yes, by ' that reckless man. Booth,' I think was the expression; and
that he always regarded it as the individual enterprise of that man.

" Q. At what time was it that you had these conversations with him—do
you recollect the date ?

" A. Not Avithout reference to my diary. [Diary consulted by witness.] It

was on IMouday, the 30th of October. I left on the 28th.
" Q. Did he ever say to you at that time, or after the 26th of September,

1'86/), that he had never communicated Avith Surratt to any one else ?

" A. He stated so emphatically. I made a very earnest appeal to him
not to state what he had mentioned in that conversation in regard to Father
La Pierre. He stated that he was his early schoolmate, and that he had not

repeated it to any one else ; he told me so positively and solemnly ; and he can-

not deny it.

" Q. Did he tell you that Surratt did not know of his mother's position until

about the day of her execution ?

"A. He did ; he defended John Surratt when I assailed him on that point."

He tells McMillan he was in Elmira, and when he heard of the assassination

he returned to Canada ; that the plan of abduction which had been laid was
Booth's own plan, and had failed entirely. Now, there are some cii'cum-
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stances in the case that may justify the jury in believing there was a plan of

abduction. If there was a plan of abduction—and there are some circumstances

in the case going to show there was—and the plan that was carried out was not
j

an abduction, but a killing, then the change of the plan was probably from the

abduction to the killing; for, bear in mind, gentlemen of the jury, that the kill-

ing did not occur in the attempt to carry o.it the plan of abduction. This con-

spiracy of the 14th was not for the purpose of abduction, but was a new plan,

a new scheme, which was to kill. If there had been an abduction, and iu

abducting it had beome necessary to kill in order to carry out the abduction,

then the abductor might beheld responsible for the killing. If there was a plan

of abduction, and that plan was given up and abandoned, and a new plan was

formed to kill, and the parties went to the theatre with the intent of killing,

and not abducting, it was not a part of the conspiracy to abduct, but a new con-

spiracy with which the original parties to the conspiracy to abduct had nothing

to do.

But, say my learned brothers on the other side, this man Camei'on is not to

be believed. Well, bring in witnesses to impeach him. They did, and

they swore to his character, A few of them thought he was an erratic, uncer-

tain man. From Elkton these gentlemen came ; came with their feelings, came
with their prejudices. When we examined McMillan we found that his opinion

of Cameron was founded upon the fact that early in the late war Cameron
ordered an article to be published in a Baltimore paper with reference to the

doings of some Union soldiers, which was not entirely true. A portion of it was
his imagination. Why, gentlemen of the jury, if every man who published

things that were not entirely true during the late war is to be held as unworthy
of belief in a court of justice, I apprehend a large portion of our people would

be discredited. I apprehend that a large portion of our people in high position

would be discredited. But, they say again, he is not to be believed because he

has rebel ^'lympathies; and we have gone into the question of rebel sympathies

to test credibility. Gentlemen of the jury, as I have before stated, either in

an argument addressed to you or to the court, I was no secessionist. I desired

the preservation of this Union. I desired its preservation with all the States

unimpaired in their rights as States, and the preservation of the Constitution of

the United States unimpaired and untorn by the carpings of demagogues,

north or south. I feared the suppression of the rebellion. I desired peace and

union, but I feared peace. I feared the destruction of the power of the South,

and the utter and entire giving over to the Union of that, because I saw moving
abroad in the country a spirit that sought vengeance, and blood, and money,
and ran this war like a great manufacturing machine, gaining funds from the

blood that was shed from the hearts of brothers ; and I saw a spirit in the dom-
inant triumphant military power, which power had been achieved under the pre-

tence of defending the American Constitution, which I believed would turn

round on that Constitution and destroy it and tear down our liberties. My
anticipations have not been disappointed. The spirit is abroad, growling to-day,

and shakes the very pillars of your capital. Whilst the E.vecutive of the United

States stands fast by the Constitution of the United States, and endeavors to

uphold and maintain it, that spirit seeks to destroy him, in order that it may get

at that Constitution and destroy it. I feared it. I feared that spirit, which still

lives in the course of the gentleman, in attempting now, after the war is over,

to discredit a man because he followed in that war his honest conviction. Sir,

there were as honorable men in tlie service of the South as there were in that

of the North—men whose hearts were as bold, whose characters were as

unstained, whose consciences were as pure, and whose record as unsullied before

the world and God as that of men north of the fatal line. I defend not the act

of that high treason. I defend not the iniquity that stained this land in blood.

Now that the war is over, I arraign and condemn the spirit that would keep
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alive the prejudices and the hatreds of the war. If you come to the veracity aud

to questions of truth, and try thein by the public record of the two sides, I

would ask Avho has kept the fjiith the best between the two contending foes, of

the obligati ms that were entered into at Appomattox Court House, when Lee
gave up his sword to Grant ? Who has kept best that faith ? Has the acqui-

escent and submissive southerner, keeping to the pledge he then gave of sub-

mission to (he supremo law of the land ? or has the dominant spirit of incen-

diary fanaticism, seeking vengeance in the north, and now blotting out nine

States of the south, and establishing military despotism Avhere once in her

glory rode and triumphed the goddess of constitutional liberty 1 Who has

kept the faith best, I again ask ? O, gentlemen, I wept for my country in

the war. I wept for her when her sons stood arrayed in battle against each

other ; and now that peace has come, and I see treason, not in arms, but

treason sapping the foundations of the republic, in security and peace, with-

out arms, and without noise, and crushing out the liberty of one-half of my
people, and destroying the sacred obligations pledged by Congress that this

war was for the Union, and nothing but the Union ; and to save the States,

I weep more than I wept in that war, although I then sorrowed deeply over

the distresses of my country. But neither they nor you can prevent the

result which is to follow. It is inevitable. The same Almighty power
that has watched this nation in its course watches it still, and when for its

iniquities its chastisement has been sufficient, perfect peace and constitutional

liberty will be restored ; and though you and I, gentlemen, in our da}' and
generation, may suffer grief and be pained, our children will inherit a country

as proud as that which we inherited, and which we may rejoice to know they

will live in and honor. Bad men cannot have permanent triumph ; but, in order

that their defeat may be hastened, let us abandon this idea of a crimination and

recrimination. Let us condemn this vengeful spirit of hostility, which would

have us believe that southern men cannot tell the truth ; that a man with

southern sympathies must be presumed to lie. Such opinions are unpatriotic,

unchristian, unbecoming, and unfounded.

If Surratt was in a conspiracy, it was abandoned on the 16th of March.

That is the proof. Now, gentlemen, let us recur to see what their proof is.

They tell us there was a conspiracy to murder, and, says Mr. Carriugton, the scene

first lay on Pennsylvania avenue, in 1S64 That Mrs. IMcCIermont sees there

two or three gentlemen talking. She hears ihem speak the name of " the

President;" "telescopic rifle;" " but his family will be along;" "they can be

gotten rid of." Says the gentleman, that is the first scene in this conspiracy to

murder. One of these men was Booth. Why, gentlemen, it seems to me, that

whatever the counsel on the other side looks at takes the color of his opinions.

Small circumstances that amount to nothing grow in his eyes as large as moun-

tains. Then, what Mrs. Hudspeth saw. These interviews and the incidents

occurring at each, taken together, says he, show a conspiracy to murder at this

very time. The letter which Mrs. Hudspeth found, speaks ; it speaks of poi-

son ; and ah ! at that very time, he exclaims, HeroLl Avas an apothecary's clerk.

[Laughter.] Wonderful. He was an apothecary's clerk, and, according to the

I testimony of his employer, he had never put up but one prescription, which

was a dose of oil.

Mr. Bradley, And not at that time.

Mr. Merrick. And not at that time, but in August. All this time, too, you
will bear in mind Surratt did not know Booth. He is one of the conspirators,

and yet he is not acquainted with Booth. He first became acquainted with him
in December, 1S64, according to Miss Fitzpatrick, who was a boarder at the

house from the first of November, 1864. This house was the rendezvous of the

traitors during one or two years of the conspiracy, and yet the head traitor and
conspirator was not at the house. Weichmann says that Dr. Mudd introduced
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him and Surratt to Booth in December, 1864, or January, 1865. That is Sur-

ratt's first acquaintance wilh Booth. There is no proof in the case, not one

particle, that Surratt had ever seen Booth before that day. On the 16th of

March Weichmaun testifies that Booth, Payne, and Surratt came in very much
excited and strutted about the room ; that Surratt said, " My prospects are

ruined ; cannot you get me a clerkship ?" The whole thing, whatever it was,

was evidently broken up then and there. They were never seen together after

that day. The next we hear of Surratt is that he is off with some lady toward

Richmond, and then in Canada. For what purpose he was in Canada the court

would not let us pi'ove, or we could have shown why he went to Canada. Now,
gentlemen, they say Surratt furnished the arms and put them at Surrattsville.

Well, now, what is the plain common-sense course of reasoning with regard to

all this business ? Here were a number of young men, with their minds inflamed

upon political topics, sympathizing earnestly with the South, as a great many
of our Maryland young men did, desirous of rendering it such assistance as they

could, probably helping persons to cross the river, carrying despatches between
the United States and the Confederate States, and having arms for the purpose

of their common protection ; and further than that it is not improbable that there

may have been some idea of abducting the President as a measure of war—

a

thing which was unjustifiable, and for which they might have been taken and

executed ; but it is not improbable, I say, for the reason that there were at that

time, as you will recollect, a great many confederate prisoners in the north, and
a good many federal prisoners in the south ; and it has passed into history

that the North refused to make those exchanges which were demanded by the

rules of war and the laws of humanity. It has passed into history that the

Confederate States at that time offered to surrender up to the North from ten to

twenty thousand prisoners if the United States would send transportation to

Savannah to take them.

Mr. Bradley. And without any exchange.
Mr. Mekrick. Yes, and without any exchange. They said: "We are

exhausted ; our resources are gone ; our food is gone ; we starve
;
your prison-

ers starve ; come and take them, for we are unable to do that justice by them
which the law of war requires." Said the United States: "You shall keep
them." For the starvation of those prisoners I hold the United States respon-

sible, and not the South. Her own men starved ; her own people had no food
;

her own supply was exhausted. Children fell from the mother's breast because
there was not nutriment enough for them. Mothers withered and died for food.

Soldiers fell by the wayside, jaded and worn out for the want of physical sus-

tenance. Their own people suffered with the prisoners, and tliey asked the

United States to take them that they might live, for they could not feed them
;

and they refused to do it. That has gone into history, gentlemen. It is a mat-
ter now uncontroverted, undisputed. I say again, that at the time of which I

have been speaking, there may have been some scheme to take Mr. Lincoln to

the south, in order to accomplish an exchaage of prisoners, but not to kill him,

for that would not have effected their purpose. Killing him would have defeated

the object. Mr. Lincoln was not to blame for this condition of things ; I do not

blame him ; I can pass upon him in my heart as high a euloginm as my learned

friend did, although not in as eloquent a manner, for I cannot attain to his elo-

quence, I hold Mr, Lincoln blameless for the errors of his administration, for

he was dominated over by those men who still dominate in high places from
which they should be removed. There may have been among those young men
some such wild scheme, but that it was broken up is conclusively established

by Weichmann's testimony.
But, says my learned brother upon the other side, one of these horses

belonged to Surratt, and he bought the horses, and he bought the guns and a rope.

What became of those horses ? I know that Judge Pierrepoat, who is to close
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{his case, will use tliose horses to caper and prance before you ; but what is the

fact about them ] Cleaver says that Booth brought the horses to his stable
;

Stabler says Surratt brought the horses to his stable and paid the fare. That
after Surratt had paid for their livery for a certain time, Booth paid for

the liveiy. In March, Booth paid for the livery. Surratt told Stabler that

they were Booth's horses, and he would pay for them. Booth says to VVeich-

mann, on the 10th of April, the horses are not John Surratt's ; they are mine.

Booth then says, these horses, although they may have been Surratt's, had be-

come his. What is the conclusion "^ Isn't it that if Surratt owned these horses,

and had been in this conspiracy, he had got tired of the thing and thrown it up.

That it had passed from his mind, and he had gone into other matters to which
he was devoting his attention, but that Booth, more ardent and determined, still

clviug to it, and kept the property ; and if he wrote Surratt any letter at all, it

was in the hope of inducing him to come again under the control of his fascin-

ating and superior mind. It was not to change a conspiracy in which Surratt

already was, but it was to form a new conspiracy, to wit, a conspiracy to kill.

But, gentlemen, tliis whole matter is definitively concluded by the diary of J.

Wilkes Booth. If there was this conspiracy, the question now is, " When was

it formed 1" You Avill see from Mc Milieu's testimony that Booth wrote the

plan was to be changed. When was the conspiracy to kill formed ? We say

it was organized on that identical day. You will remember, gentlemen, that

Richmond fell about the 1st or 3d of April ; that Lee surrendered on the 9th of

April ; that the confederacy was passing away, and that the forces of the Union
were advancing upon them, and no one who saw them from a distance, and was
not influenced by feelings, had hope of the perpetuation of the dominion of that

new government established in the south. When Booth saw that this thing

had occurred ; that Lee had surrendered ; that all hope for the southern confed-

eracy was gone; that there was no longer expectation that it could live, his

mind, inflamed and maddened by the reflection that that which he had loved and

supported was destroyed ; his mind, impressed with the conviction from the un-

fortunate teachings of a father, great in his profession, that Brutus was a great

man because he had slain the eternal Otesar in his capital, and being inflamed

by that teaching, and believing and trusting that he could and might do some-

thing great in his profession like unto Brutus, that would immortalize him and
his name, and leave it to be repeated by schoolboys as the name of Brutus is

repeated by them for slaying the mighty Roman, he, on the 14th day of April

organizes this plan for the purpose of doing this bloody deed, after all other

plans had fiiiled. What did he say in the diary ?

April 13, li— Friday, the Ides.

Zhitil to-day nothing was ever thought of sacrificing to our country's lorongs.

For six months we had worked to capture. But our cause being almost lost,

something decisive and great must be done. But its failui-e was owing to others,

who did not strike for their country with a heart. I struck boldly, and not as

the papers say. I walked with a firm step through a thousand of his friends

;

was stopped, but pushed on. A colonel was at his side. I shouted sic semper

before I fired. In jumping broke my leg. I passed all his picivets. Rode sixty

miles that night, with the bone of my leg tearing the flesh at every jump.

I can never repent it, though we haled to kill! Our country owed all our

troubles to him, and God simply made me the instrument of his punishment.

. The country is not

April, 1865.

;>what it was. This forced Union is not what I have loved. I care not what

becomes of me ; I have no desire to outlive my country. This night (before the

deed) I wrote a long article and left it for one of the editors of the National



1206 TEIAL OF JOHN H. SUREATT.

Intelligencer, in wliicli I fully set forth our reasons for our proceeding's. He'
or tlie gov'r

—

^—

"When was that conspiracy formed ? " Until to-day nothing was ever

tlwuglit of sacrificing to our country^s tcrong. For six months we had worked
to capture." They have introduced this diary. It is their evidence. It is the

only evidence in the case as to the time of the conspiracy; and I challenge any
man upon that jury, with this diary in his hand, to tell me that the conspiracy
was formed one hour before that time. It comes in sanctioned by the govern-
ment, for they introduce it, and surely, they did not introduce it to knock it

down. No ! They introduced it to make it substantial. They introduced it

that you might believe it. They give it the credit of their words, and they
cannot escape the consequences. I know that the gentleman will attempt to

deny this position, and attempt to get rid of the obligation on which he stands

to respect as true the statements of that diary, but he cannot get rid of it. He has
offered the diary to you for no other purpose. It is evidence for nothing else,

for it bears upon no other direct point, and you must take that as the evidence
of the only man that knew—John Wilkes Booth.

" This forced Union is not what I have loved. I care not what becomes of

me. I have no desire to outlive my country. This night, before the deed, I

wrote an article and left it for one of the editors of the National Intelligencer,

in which I fully set forth our reasons for our proceedings."
Where is that article. That would disclose the date. That would tell the

whole story. The court excluded it ; and why 1 Because we could not give
in evidence Booth's declaration, according to the general rule of law on that sub-

ject. I differed from the court upon the question, seeing many reasons, as I

supposed, why it should be regarded as an exceptional case ; but still I appre-
ciated the rule of law. But the coimsel on the other side could have let it in

without objection. That would have cleared up all obscurity in the diary.

What motive could Booth have in telling a lie on this subject? What motive
could he have in writing a falsehood that was to live after him ? He is fleeing;

he has done the deed ; the thing is accomplished ; history and the muse must
take up the circumstance and preserve it. Why should he then, under this

condition of things, seek to leave behind a falsehood that could in no manner
benefit him or another? "Until to-day nothing was thought of sacrificing to

our country's wrong." The surrounding circumstances all show that until that

day he probably did not; but then was the fatal hour that tried the souls of

men who desired the success of the southern confederacy.
Gentlemen, there is no evidence in the case other than this diary as to the

time when that conspiracy was formed. You must take that diary. If you be-

lieve that diary, gentlemen of the jury, to be true, this case is at an end. Even
though you should get Surratt from Montreal to Washington city before he
could get to New York, this diary makes the case too plain to resist. But they
still claim a verdict ! Who claims a verdict 1 As I have stated to you, gentle-

men, in the large array of counsel in this case—I may be wrong—I think I

notice two distinct representatives. One is the government of the United States,

represented by the district attorney. Whatever else there is outside of the dis-

trict attorney, is in the judicial branch of the executive department, appertaining
to the enforcement of laws against criminals, belongs to the office of the Attorney
General. He represents the judicial authority of the federal government in the

executive department I ask, is the assistant attorney here by appointment
of the Attorney General of the United States ?

Mr. PiERHEPONT. If you dcsire an answer, I will say " Yes."
Mr. Merhick. By appointment from the Attorney General ?

Mr. PiEKREPONT. Certainly.
Mr. Merrick. I had supposed that such was not the case.
Mr. Pierrepont. You were wrong in your supposition ; it is the case.
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Mr. Merrick. I had supposed it was uot the case; and I had good reason

for supposuig so. The attorney says he is, and that is sufficient. I have no
further comment to make on that particuhir point.

"Why is the district attorney of the Attorney General deemed expedient ?

Does he feel that public justice demands that he should employ assistant coun-

sel in this case, or is there somebody else behind, gentlemen of the jury ? Are
there any other officers of the federal government that have purposes to accom-
plish in this cause?

Says the learned attorney upon the other side, (Mr. Pierrepont,) in a speech
delivered, I think, before you were impanelled

:

" It has likewise been circulated through all the public journals that after the

former convictions, when an effort was made to go to the President for pardon,

men, active here at the seat of li^overnment, prevented any attempt being made,
or the President being even reached, for the purpose of seeing whether he would
not exercise clemency ; whereas the truth, and the truth of record, which will be
presented in this court, is, that all this matter was brought before the President

and presented to a full cabinet meeting, where it was thoroughly discussed, and,

after such discussion, condemnation and execution received not only the sanc-

tion of the President, but that of every member of the cabinet. This, and a
thousand others of these false stories, will be all set at rest forever in the pro-

gress of this trial ; and the gentlemen may feel assured that not only are we ready,

but that we are desirous of proceeding at once with the case."

Now, if this declaration of my learned bi'other upon the other side is correct,

this trial was not entered upon for the purpose alone of inr[uiring into the guilt or

innocence of the prisoner at the bar. It was not entered upo i because public

justice demanded his arraignment before you, geatlemen, but in order that a

thousand false stories about men high in office might be settled at his expense.

Then, although my learned brother is here under appointment by the Attorney
General of the United States, yet it is an appointment which probably had its

origin in the stimulus of some private feeling lying behiad. He comes here,

not to try this case alone, but he comes here to set at rest certain false stories.

Has he done it ?

Mr. Merrick, again recurring to the remarks made by Mr. Pierrepont, said :

Where is your record ? Why didn't you bring it in ? Did you find at the end
of the record a recommendation to mercy in th i case of Mrs. Surratt that the

President never saw 1 You had the record here in court.

Mr. Bradley. And offered it once and withdrew it.

Mr. Merrick. Yes, sir, offered it and then withdrew it.

Did yon find anything at the close of it that you did not like ? Why didn't

you put that record in evidence, and let us have it here ? We were not going

to quarrel with it ; we would like to know all we can about the dark secrets of

those chambers whose doors are closed, but from which light enough creeps in

to make us anxious to look within. We only know enough to make us curious

;

but that is enough to make usjeel. You were going to show, too, that nobody
prevented access to the President on the part of those who wanted to get a

pardon. Why didn't you do it? Gentlemen of the jury, I should have been

glad to have heard that proof. They have brought these charges into the case

and I must meet them as part of the case. I should have been glad to have
heard that proof. Who of you is there, who was in the city of Washington,
who will ever forget that fatal day when the tolling of the bells reminded you
of the sad fact that the hour had come when those people were to be hung ?

Your honor, [referring to Justice Wylie, who was at the time sitting by the

side of Judge Fisher on the bench]—and in your praise be it said—raised

your judicial hand to prevent that murder, but it was too weak. The storm

beat against your arm, and it fell powerless in the tempest. You remember
that day, gentlemen. Twenty-four hours for preparation. The echoes of the
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announcement of impending death scarcely dying away before the tramp of the

approaching guard was heard leading to the gallows. Priest, friend, philan-

thropist, and clergymen went to the Executive Mansion to get access to the

President, to implore for that poor woman three days' respite, to prepare her

soul to meet her God, but got no access. The heart-broken child—the poor

daughter went there crazed, and, stretched upon the steps that lead to the Ex-

ecutive Chamber, she raised her hands in agony and prayed to every one that

came, " 0, God ! let me have access, that I may ask for but one day for my
poor mother—-just one day !

" Did she get there ? No. And yet, says the

counsel, there was no one to prevent access being had. Why don't you prove

it ? 0, God ! If such a thing could have been proved, how would I not have

rejoiced in the fact ; for when reflecting upon that sad, unfortunate, wretched

hour in the history of my country—an hour when I feel she was so much de-

graded, I could weep until the paper be worn away with the continual dropping

of my tears. Who stood between her and the seat of mercy ? Has conscience

lashed the chief of the Bureau of Military Justice 1 Does memory haunt the

Secre tary of War 1 Or is it true that one who stood between her and Execu-

tive clemency now sleeps in the dark waters of the Hudson, while another died

by his own violent hands in Kansas ?

The learned gentleman is right. He did come here to put these things at

rest, or to endeavor to put them at rest ; but he could not do it. What else is

there in this case to show a feeling behind, besides public justice, impelling to

conviction ? Gentlemen of the jury, as the counsel has stated in his speech,

public rumors had gone abroad, and certain grave charges had been made. You
know that political accusations had been brought against Judge Holt, Mr. Bing-

ham, and the Secretary of War, in the House of Representatives, and that it

had become a political matter. There were parts of those accusations that the

learned counsel was going to put at rest. Where is the proof? The proof is

in this: Follow me for a moment. I said I would show there was a conspi-

racy on conspiracy. What has the chief of the Bureau of Military Justice got

to do with this case? Does not your honor hold an independent court 1 Is not

the judicial tribunal of the land separate from the executive ? Is it not a fun-

damental principle of American constitutional law that the executive and judi-

cial departments shall be distinct and separate ? The Bureau of Military Jus-

tice is a part of the execiitive department. What has he to do with this case 1

"Nothing," says the counsel. "Is he counsel?" we ask. "No," say they.

Why then is he manipulating their witnesses in the case 1 Smoot, one of their

Avitnesses, tells you that he is called up before Judge Holt, with ten others, ex-

amined, and his examination taken down in writing. The day after giving his

testimony, he comes back and says that it was not Judge Holt that examined

him, but was somebody else. I pressed him, pressed him hard, as to the place

and time. He then recollected it was in the Winder Building, opposite the

War Department ; and when I pressed him still further he had to say that the

office he was in had written over the door "Judge Advocate General's office."

Again, I ask, " What had the Judge Advocate General to do with this case ?

"

Not only was Smoot there, but Norton was there, and God only knows how
' many more. It is apparent, then, that he has taken a deep interest in this case.

Why is he taking such an interest ? It certainly is indiscreet. He has lost

his prudence and he has lost his discretion; he has lost his judgment, thus to

expose himself and his office in a criminal prosecution.

My learned brother, the district attorne3^ read from the speech of Daniel

Webster, in the case of "White," a pai-agraph to affect your minds in reference

to what he claims is the confession of John Surratt. I will again present it

before you

:

" The secret which the murderer possesses soon comes to possess him ; and

like the evil spirit of which we read, it overcomes him and leads him whither-
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I soever It will. He feels it beatino; at liis heart, rising to liis tliroat and demand-

I ing disclosure. He thinks the \j^hole world sees it in hu face, reads it in his

I
eyes, and almost hears its workings in the very silence of his thoughts. It has

i become his master. It beti-ays his discretion, it breaks down his courage, it

' conquers his prudence. When suspicious from without begin to embarrass him,

i and the net of circumstances to entangle him, the fatal secret struggles with still

)
greater violence to bur^t forth. It must be confessed ; it will be confessed

;

i
there is no refuge from confession but suicide—and suicide is confession."

Mr. District Attorney, gird on your loins and answer me. Whose discretion

is broken down ? AVhose prudence is betrayed 1 Is there anybody else's

;
heart at which the vulture gnaws 1 Is there any high and great man who is

i forgetting the dignity of his office and the duties of a moral creature so far as
' to descend to the preparation of witnesses with which he has nothing to do to

J satiate his hunger with the blood of an innocent being'? All these facts that

; I have mentioned to you—Conover's character, Susan Ann Jackson's testi-

' mony, and the story of the handkerchief—were known to the Judge Advocate

General.

j
Mr. Bradley. And known to the prosecution.

! Mr. Meriuck. Yes, and known to the prosecution. But I am now speaking

of the chief of the Bureau of Military Justice. He you know has furnished

the evidence in this case. A word, and a word only, with regard to the hand-
1 kerchief story. You will recollect that we brought the man liere who lost the

i handkerchief. But, oh ! say they, another handkerchief was lost two days

: before. Extraordinary coincidence, isn't it 1 How many strange coincidences

• have happened in this case ! Gentlemen, when they unfurled that banner in
' this court of justice, they knew it was not the banner of truth. They knew all

I
the circumstances connected with the loss of it. They knew that one of Baker's

i detectives had got hold of it, and that it had been reported to the government.

j
No matter whether they knew the truth in this case or not, prudence has been

betrayed ; discretion has been broken down ; caurage has been conquered. Fol-

!
lowing on Jurlge Pierrepont's declaration, which I have read to you, and these

i
circumstances, comes Mr. Carrington, breaking the cerements of the tomb, and

I

demaiiding your verdict against Mrs. Surratt. In God's name, isn't it enough

( to try the living "? Will you play the gnome, and bring her from the cold, cold

[
eaith, and hang her corpse? Bring her in, but there is no occasion for doing so

;

i she is here already. VVe have felt our blood run cold as the rustling of the
' garments from the grave swept by us. Her spirit moves about, and the Judge
Advocate General and all those men may understand that it is the eternal law

' of God—though, so far as men are concerned, fresh and innocent blood may
I apparently vindicate innocent blood previously shed—yet the spirit will still

' walk beside them. He may shudder before her, because she is with him by

I
day and by night ; and he may say,

Avaunt ! and quit my sight ! Let the earth hide thee !

Thy bones are marrowless ; thy blood is cold.

But the cold blood and'the marrowless bones are still beside him, and her

! whisperings are presaging that great judgment day when all men shall stand

I equal before the throne of God, and when Mrs. Surratt is called to_t-;stify against

f Joseph Holt, what will he in vindication say ?

I
Gentlemen of the jury, if my learned brethren are going to try her in this

case, why not give us the benefit of her dying declarations ? Mr. Carrington,
' your honor, has gone outside of this record, and I must follow him to some

! extent, at least. He has gone outside of it in speaking of the military commis-
' siou defending the major generals and others. I am glad I recurred to it, for it

reminds me ota statement of his that I desire to correct. He says we accused
' those honorable men of murder. No, sir; I refrain from any expression of

opinion on th;kt subject. It is true that tke most exalted judicial tribunal in

- 77
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the world, vindicating tbe liberty of American citizens and their constitutional

rights against military authority, and maintaining the supremacy of the courts

over the military law, have pronounced that and all other commissions similarly

constituted to be illegal ; but what I denounce here is not the men who in judg-

ment sat there, but the men conducting the trial, and who with this diary of

Booth in their hands, could have proved Mrs. Surratt's innocence by showing
this conspiracy to have been organized on the 14th day of April; but who,
though producing the toothpicks and the penknife found on Booth, yet never
even so much as disclosed the fact that such a diary existed. They never

made it known to these men or to the country. Do they not deserve to be

denounced. Now that it has become known to the country, they come in before

this jury to get them, with the diary in evidence before them, to find the same
verdict that the military commission found. I put a witness on that stand and
asked him, "Did you administer the consolations of religion to Mrs. Surratt ?"

"I did. 1 gave her communion on Friday; and prepared her for death." I

asked him, " Did she tell you, as she was marching to the scaffold that she was
an innocent woman V I told him not to answer the question before I directed '

him to. He nodded his head, but he did not answer the question, because he

had no right to, as the other side objected. If you are going to try that woman,
and she being dead is unable to be here to defend herself, can you not at least

j

have chai'ity enough to let her last words come in in her defence 1 Will you
try one who is not only absent from the court, but who is dead 1 While try- i

ing one that is dead, will you deny to her the poor privilege of having the
i

last word she uttered on earth spoken in her vindication 1 Were you afraid of
j

it? Did you feel that the words would sink deep into the hearts of everybody
f

that was here in this room, and in the United States, and cause to well up from
i

that heart a fountain of mercy, rich and pure as the fountain that sprung from
|

the rock at the bidding of the sacred rod 1 Shame on you ! Prepared for the

world to come, and marching to the scaffold, with her God before and the world
behind her, and a load of sin laid at the feet of Almighty God, and no hope but

;

in that eternal mercy upon which we must all rely, 1 ask whether she cannot I

at such an hour speak for herself. "No," you answer. Why not 1 Is it hkely
t

she would lie ? No, gentlemen, they will not say that. Then why is it ? They
|

did not want to hear it. Oh, they must indeed be hardened of heart, reckless
j

of guilt, and indifferent to justice. But, although they had no desire to hear i

it, they do hear it, and you hear it, for as that voice spoke then, it speaks now,
|

and will continue to speak until justice is meted out. It whispers and is heard. I

It descends upon the head of that boy, and breathes upon each of your hearts,
i

Yes, gentlemen, that woman in the nameless grave in yonder arsenal yard, the i

cerements of whith have been broken by the government, comes here to vindi-

cate her child. "A nameless grave," did I say? Yes, alas ! too true. Aye,
sir, it would seem as if the ordinary feelings of humanity and common respect

for the dead, to say nothing of regard for the honor of our country and sym- :

pathy for the sufferings of a distracted and loving daughter, would suggest to

those pressing this prosecution (and who have charge of the matter) to allow

this poor girl the privilege of paying a simple tribute to a mother's 'love by
having her remains removed from a felon's grave. Yes ! there that mother lies

in a nameless grave, on which no flower is allowed to be strewn by that heart-

broken daughter, who for tiie past two years has been earnestly pleading that

she might have the privilege of placing those last sad, and to her sacred, relics

where filial love might weep the tear, and a filial hand plant a flower on the

lomb.

Mr. Mp^rriok, very much affected, said : I cannot pursue this subject further.

He then proceeded to speak on the subject of the prisoner's departure from the

country.

Says the district attorney, Surratt has confessed his guilt by flight—flight
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from a mother over whose head was impending such a sad fate. Gentlemen of

the jury, he knew not of her condition until she was executed, or about that

time ; and when he got the information he was restrained by force from coming.

This we were ready to prove. Fly ! What else could he do ? Suspicion of

guilt in that day was certainty of conviction. Military commissions were or-

ganized, not to try, but to condemn. Who of you would not have fled if a

reward had been offered for your head ? He saw his name in the papers while

in Canada, and he fled. Of course he fled. He went from a blazing country.

He fled not from justice, but from lawles?ness. He fled not from trial, but

from conviction and oppression. Suppose he had been here, could he have had

a trial ? Why, guilty or innocent, he would have been hung. Law was dead

in the country. The iron hand of power had suppressed judicial authority.

Tyranny rode wild in the land. No man was safe with a price on his head.

To tell me that to flee under such circumstances was confession is to tell me
that >4hich is too absurd to merit the dignity of reply.

(jentlemen, something has been said in the earlier part of this case with

regard to the Catholic church, and her connection \vith the prisoner at the bar

and the southern confederacy. She needs no vindication from me. There she

stands, and there is her history. Whether her children believe the church of

' God, or, as other men, believe the devices of man, she there stands, one of the

grandest institutions that the world has ever beheld. She guided men from

j daikness to civilization, and through the whole period of despotic authority in

j

Europe she has been upon the side of the people, and against monarchy. From
the first beginning of he) power she has upheld the rights of the people when-

ever oppression has attempted to violate law ; and whenever the people have

been turbulent in their resistance to legitimate authority she has thrown over

them the mandate of her spiritual bidding. " to respect the law and obey the

constituted authorities of their country." And in our late rebellion she said to

all people, north and south, "Obey the law, and respect the Constitution of

your country." " I speak not politics," says she, " in my church. The ban-

ner which is floating from this church is the banner of the cross in all

countries; and as the follower of the Cross, I teach all people to obey

the law." Such was ht'r conduct with regard to our late rebellion. Such

she stands forth to her eternal credit ; and throughout her history, even to those

who question the divinity of her origin, there is much that is too great

for the machinations of men, and they stand almost confessing what their

i judgment and feelings question. Nor do I honor her above other churches

i especially, for I would not have you believe that I have any prejudices in this

! regard. My views and my feelings on this subject may be peculiar, but they

are my own. 1 believe that churches differ in form more than in substance,

and that the true conscientious Christian in one church serves his God if his

conviction be there, as faithfully as he does in any other. To illustrate my
view : You see before you different branches of a stream, and find the same

watpr in al; the branches. He that drinks from one branch, though perhaps in

'•cior something different from another, yet <:lrinks substantially the same water

th it quenches his thirst ; and so with these various churches. They are but

. the different branches of one great stream, whose source is in Calvary, at th^

• foot of the Cross. To the honor of the Catholic church be it said, that when
I this young man was accused of crime in the Papal dominions, and there was no

extradition treaty between this country and tliat, and no power to compel the

Pope to surrender him, the Pope and Cardinal Autonelli voluntarily, and with-

I ouo hesitation, gave him up. They siid, " Take him back to America and try

1 him; if guilty, execute him" The Catholic church is on the side of virtue

I and mercy. She protects the fleeing criminal when she believes him to be inno-

cent, but when the hand of power says, ''he is guilty, give him to me," she

g ive him up without a word.
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Gentlemen of the jury, the district attorney has invoked your loyalty.

I cannot follow him throngh his long tirade about the glory of the District

volunteers, [Laughter,] for 1 do not envy his achievements in that regard,

and have no disposition to waste time in pursuing his argument on that

point, but 1 do invoke your loyalty. Loyalty is a word that does not

properly belong to the lexicon of republics, but if it does belong to the

lexicon of republics, it means the faithfulness of the citizen to the supreme

power of the republic. What is the supreme poAver of the republic ?—the

Constitution of the United States, and the laws in pursuance of that Constitu-

tion. The loyalty of the Austrian is due to the successors of the Csesars. The
loyalty of the Englishman is due to the Queen. The loj^alty of the Frenchman
is due to ISIapoleon, but the loyalty of the American citizen is due to no mortal

man ; but due to the spirit of human liberty, incarnate in the Constitution of the

United Jr^tates. Be loyal to that. Be loj'al to the law; abnve all things be

loyal to yourselves, and do your duty. " A feeling of duty performed," as has

been said by a great man, " will follow you through the world ; but a feeling of

duty unperformed will pursue you with the lash of affliction wherever you may
go." All evils that are physical can be avoided ; but evil that comes from the

conscience, when it arraigns us day by day, cannot be fled from " You may
take up the wings of the morning, and flee to the uttermost parts of the earth;"

biit there is neither rock nor corner in which you can hide yourselves from it.

Go forth then, gentlemen, from your jury box with a conscience free and unem-

barrassed ; a conscience that will say to you in all time to come, " You have done

your duty." Gentlemen of the jury, I invoke for the prisoner not your mercy,

but your most deliberate judgment. There has been blood enough in this ca^^e.

No man can measure with larger dimensions than myself the enormity of the

crime which was committed in the murder of Abraham Lincoln. Already four

have been hung, and others suffer punishment, some for a term of years, and

some for life. I repeat, there has been blood enough. Think, gentlemen, of

what disasters have fallen upon this young man. Three years ago, within the

limits of the city, there was a quiet wedding. Around the henrth was gathered

a happy band. A mother blessed it with a mother's love. Her genth; daughter,

budding into womanhood, gave to the scene the sv/eet hues of her devoted smile.

Beside her sat a brother, just bursting into the promise of the man. Think,

gentlemen, what has transpired since that night. The bright fire is quenched
and gone, the hearth is desolate, the mother sleeps in a nameless, felon's grave,

the daughter drags out a weary life with a broken heart, and the son is before

you pleading for his life. But, gentlemen, as I have said, duty performed must
be with you ever. If he is guilty, convict him ; if he is innocent, acquit him.

May the Eternal God so guide your judgments and enlighten your conviciions

that the remembrance of this day and the day of your verdict may hereafter

and forever be a sweet and pleasant recollection. 1 thank you, gentlemen, for

your kind attention.

Friday, Avgust 2, 1867.

The court met at 10 a. m.
Mr. Bkadley, 'Sr., in behalf of the prisoner, spoke as followi^- : I should be

happy, gentlemen of the jury, if I could have been saved the labor, and you
the fatigue, of an address on this occasion. The Avhole case has 'jeen so com-

pletely exhausted by the gentleman who has preceded me, that I should do

great discredit to your jurlgment if I thought it necessary to enlarge upon the

points made, or upon the jvhole or any portion of this defence The case itself

is an exceedingly simple one, plain in its facts, not enlarged iu its proportions.

But a factitious importance has been given to it, for reasons which undoubtedly
may be strong and prevailing with those who have given it this importance,
but which have no weight in my mind.
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; You are sworn to try a simple case of the murder of an individual. There is

i nothing beyond it. '\\''e are to look to the indictment for the subject-matter of

i your inquiry, and in that indictment you find nothing but a charge of the felo-

i nious killing of an individual. Great surprise has been expressed by the couu-

i sel on the other side, who have conducted this prosecution with an energy.
I skill, and, I will add, vindictiveness which I have never seen equalled, and have
( never read of since the days of Jeffries and Scroggs, unless it be in some prose-
' ciitions in Ireland. They have endeavored to enlarge the proportions of the

, case made in the indictm 'nt, to something which shall not only stir up your.
' prejudices and mislead your judgment, and control your consciences ; but some-
thing which shall attratt the attention of the whole country—*nay, of the civil-

. ized world. For what purpose—with what ends—this great mass of irrelevant

I matter has been introduced, it is for them to say, and for you to judge.

I do not rise to discuss this case at length ; it needs no discussion. It was
closed, so far as the defence was concerned, when the prosecution proved by

' Sangster that the defendant left Montreal at 3 o'clock on the 12th of April, and
when they proved by McMillan that he was in Elmira on the loth. The de-

i fence was then complete out of the mouths of their own witnesses. But when
they added to it that most wonderful, clear, explicit statement of the principal

actor in that drama, AYilkes Booth, that the conciq)tion of the assassination

originated on the 13th and 14th of April, and was consummated on the same
\
day, they took away from themselves the right to assail the accused as they"

have done, they took away all excuse for this shameless and monstrous abuse
of their position by calling him names—a man, manacled at the bar.

This may be, and probably will be, the last time I shall ever address a Wash-
;
ington jury. For more than forty years I have gone in and out before you.
I know you all—every man. Yovi know me. And I say, that in the history

of that long period of time no man at this bar has ever dared to assail a prisoner

as this prisoner has been. He would have been frowned down by the indigna-
i tion of all honest men if he had done so. He would have been put out of the

pale of respectable lawyers. Gentlemen, history sometimes teaches us, and
teaches us powerfully, what we should do in order that men should respect us.

Perhaps the greatest lawyer that England ever produced—the man who, more
: than any other, marked out, shaped, and laid the foundations of the common
• law under which we live—whose writings are still the hornbook of the profes-

sion and guide of the learned in it—Sir Edward Ooke—when he was attorney
I general of England, with all his learning, all his great erudition, with his desire

to form and shape the common law, subjected himself to the censure which, in

the minds of all right-feeling men, will be cast upon the course of this prosecu-
' tion. Let me read to you from the history of the life of this man, contained in

i the "Lives of the Chief Justices of England," by Lord Campbell; on page 252
you will find this passage, and I commend it to the careful consideration of the

counsel engaged in prosecuting this defendant.

But lie (Lord Coke) incurred never dyings disgrace by the manner in which he insulted his

victims when they were jjlaced at the bar of a criminal court.

He, the light of the profession, whose intellect was almost unmeasurable, the
;' grasp of whose knowledge has never yet been reached ; he, the very light of
i the profession, incurred never dying disgrace by the manner in which he insulted

his victims when they were placed at the bar of a criminal court.

Has mortal man ever heard such a torrent of abuse as has been poured forth

in this court upon this poor young man ?

The first revolting instance of this propensity was on the trial of Robert, Earl of Essex,
before the Lord High Steward and Court of Peers, for the insurrection in the city, with the
view to get possession of tlie Queen's person, and to rid her of evil counsellors. The oftence
no duubt amounted, in point ot law, to treason.
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That is what is said here. Though our Constitution defines what treason is,

we are now invoked to adopt a new constitution to suit the purposes of this case.

The oftence amounted, no doubt, in point of law, to treason; but the youugaud cliivalious

culprit really felt loyalty and affection for his ag'ed mistress ; and without the most distant

notion of pretending to the crown, only wished to bring about a change of administration in

the fashion still followed in continental States. Yet, after Yelverton, the Queen's ancient ser-

geant, had opened the case at full length and with becoming moderation. Coke, the attorney
j

general, immediately followed him, giving a most inflamed and exaggerated statement of
.;

the facts, and thus concluding: " But now in God's most just judgment, he of his earldom

shall be Robert the Last; that of the kingdom thought to be Robert the First."

"This," says he on page 253, "was a humiliating day for our order." And
it was a humiliatiiig day for that glorious profession of which this man was the i

ornament, and of which I am an humble member. And this exhibition on this i

trial has been a most humiliating day, degrading to the profession, and disgrace-
'

ful to the officer. Again, on page 257, he says, " His first appearance as public

prosecutor in the new reign was on the trial, before a special commission at

Winchester, of Sir Walter Raleigh, charged with high treason by entering into
j

a plot to put the Lady Arabella Stuart on the throne. And here, 1 am sorry to

say, that by his brutal conduct to the accused, he brought permanent disgrace
'

upon himself and the English bar." Now let us see what that was. Look upon •

the picture here before you ; upon that which is thus denounced by one of the
j

ablest men who has ever held high position at the bar of England. " He must have
|

been aware," and I will demonstrate to you that these gentlemen are aware,
|

" He must have been aware that notwithstanding the mysterious and suspicious i

circumstances which surround this aff'air, he had no suificient case against the
j

prisoner, even by written depositions and according to the loose notions of evi-
|

deuce then subsisting. Yet he addressed the jury in liis opening as if he were

scandalously ill-used by any defence being attempted; while he was detailing a

charge which he knew could not be established of an intention to destroy the

King and his children. At last the object of his calumny interposed, aud the

following dialogue passed between them."

Compare this with what you have heard at this bar within the last three or

four days :

Raleigh. You tell me news I never heard of.

Attorney General. Oh, sir, do I? I will prove you the most notorious traitor that ever

held up his hand at the bar of any court.

Raleigh. Your words cannot condemn me ; my innocence is my defence. Prove one of

these things wherewith you have charged me, and I will confess the whole indictment, and

that I am the horriblest traitor that ever lived, and worthy to be crucified with a thousand

torments.
Attoiniey General. Nay, I will prove them all; thou art a monster; thou hast not an

English but a Spanish heart.

Raleigh. Let me answer for myself.

Attorney General. Thou shalt not.

Raleigh. It concerneth my life.

Attorney General. Oh, do I touch you? »

The proofless narrative havii>g proceeded, Raleigh ag lin broke out with the

exclamation, " You tell me news, Mr. Attorney," and thus the altercation was

renewed.

Attorney General. I am the more large because I know with whom I deal to-day—with a

man of wit—I will teach you before I have done.
Raleigh. I will wash my hands of the indictment, and die a true man to the King.

Attorney General. You are the absolutest traitor that ever was.
Raleigh. Your phrases not will prove it.

Attorney General. (In a tone of assumed calmness and tenderness.) You, my masters of

the jury, respect not the wickedness and hatred of the man; respect his cause. If he be

guilty, I know you will have care of it, for the preservation of the King, the continuance

of the gospel authorized, and the good of us all.

Raleigh. I do not hear yet that you have offered one word of proof against me. If my
Lord Cobham be a traitor, what is that to me '.'

Attorney General. All that he did was by thy instigation, thou viper ; for I thou thee,

thou traitor.
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I

The depositions being read, wliicli did not by any means make out tbe pris-

oner's complicity in the plot, he observed:

I You try me by the Spanisli luquisition if you proceed only by circumstauces without two

r wltne'i.ses.

Attorney General. This is a treasonable speech.

Kaleigfh. I appeal to God and the King in this point, whether Cobham's accusation is

sutticient to condemn me.
Attorney General. The King's safety and your clearing cannot agree.

The safety of some men who lie behind this prosecution and yonr clearing

shall not agree. You heard, yesterday, wdio they were. You heard some of

he motives impelling yon to find guilty the prisoner because they had convicted

the mother. " His safety and your clearing cannot agree." ^

I protest, before God, I never knew; go to, I will lay thee upon thy back for the confi-

dentest traitor that ever came at a bar.

At last all present were so much shocked that the Earl of Salisbury himself,

one of the commissiiiners, rebuked the attorney general, saying, "Be not so

impatient, good Mr, Attorney
;
give him leave to speak."

Attorney General. If I may not be patiently heard, you will encoiirage traitors, and dis-

courage us. I am the King's sworn servant, and must speak.

If you dare, says the counsel from New York, lay down the law differently

from that which I have laid down, I will call the majority of the country and im-

peach you, I may advert, gentlemen, if my strength holds out, again to this.

It is monstrous, revolting, shocking—this assault made by the prosecution upon
that defenceless, pinioned man. I would like to see you, sir, after' he shall

have been acquitted, talk to him upon the open street; but this is nothing as

compared with the spirit shown by this prosecution. If my strength holds out,

I shall have occasion to advert again to the spirit of this prosecution, which

has as far transcended Lord Coke as to this poor accused as that does anylhiug

you have ever heard fr. im the mouth of a prosecuting attorney before. Against

this, gen-tlemen, I desire to enter my protest, I trust that this case will be a

lesson, or warning, to other men who shall hold that office hereafter, that they

may turn back to the record of this case, and that the seal of the condemnation of

every man connected with this bar shall be placed upon such an abuse of au-

thority. But I go a step further, I heard it with utter amazement. I did

not believe my ears until I turned to my associate to see if it were so. I say

I heard with utter amazement another thing broached. That the jury in a

capital otfence, where they are to bear the burden of responsibility, and to an-

swer for the discharge of that duty, that they are not to find a general verdict,

but to find a verdict under the instructions of the court ; that the court is a part

of the government—the government is supreme; they, the prosecutors, are

ministering servants moving arong the machinery of the government; and as

the government appoints the courts, and the courts interpret the laws, the jury

are perjured if they do not follow the dictates of the court. Is it possible,

with all the information this day spread around us, with all the intelligence

ixnder which we live, with all the learning coming to us from past ages, that a

jury are to be C(jnsidered perjured if they do not follow the dictate of the court ?

Gentlemen, let me call your attention to the history of Jeffries, Scroggs, and
Wright. They were chief justices of England; they were the right arm of the

supreme government, and they hurried men to the scaffold by scores. Their

names are accursed to this day, and will be as long as the English language

lasts. When at last a jury w^as fV)und independent enough to stand up against

the tyrannical mandates of the judge, and to find a verdict of not guilty, all

England rang with shouts of joy as a triumph of the people against this armed
power. Let me give you a reference to the life of Mr. Chief Justice AYright,

who presided at the trial of the bishops, in second " Campbell's Lives of the
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Chief Justices." I refer to the conclusion of the case of the seven bishops,

page 109.

He told the jury that "anything that shall disturb the government, or make
mischief and a stir among the people, is certainly within the case de Uhellis

famosls. And I must, in short, give you my opinion. I do take it to be a

libel."

I now read from page 111 :

"The chief justice, without expressing any dissent, merely said, 'Gentlemen, have you a
mind to drink before you ^qV So wine was sent for, and they had a glass apiece; after

which they were marched off in company of a bailiff, who was sworn not to let them have
meat or drink, fire or caudle, until they were agreed upon their verdict.

"All that night they were shut np. Mr. Arnold, the King's brewer, standing out for a
conviction«till six next morning, when being dreadfully exhausted, he was thus addressed

by a brother juryman: 'Look at me; lam the largest and strongest of the twelve, and
before I find such a petition as this a libel, here will I stay till I am no bigger than a tobacco
pipe. '

"

The court sat again at 10, when the verdict of Isot Guilty was pronounced,

and a shout of joy was raised which was soon reverberated from the remotest

parts of the kingdom. One gentleman, a barrister of Gray's Inn, was immedi-

ately taken into custody in court by order of the Lord Chief Justice, who with

an extraordinary command of temper and countenance, said to him, in a calm

voice: "I am as glad as you can be that my lords, the bishops, are acquitted

;

but your manner of rejoicing, here in court, is indecent. You might rejoice in

your chamber and elsewhere, and not here. Have you anything more to say

to my lords, the bishops, Mr. Attorney?" Attorney general: "No, my
lord." Wright, chief justice. "Then they may withdraw." And they

walked off surrounded with countless thousands, who eagerly knelt down to re-

ceive their blessing.

Nnw, gentkmen, let me give you the latter end of that man. Soon after

this he was turned out of office. " He was almost constantly fighting against

privation and misery; and, during the short time that he seemed in the enjoy-

ment of splendor, he was despised by all good men, and must have been odious

to himself. When he died, his body was thrown into a pit with common male-

factors; his sufferings, when related, excited no compassion, and his name was
execrated as long as it was recullected."

But let me come down to our own country. You have already had reference

to tbe language of Chief Justice Kent, than whom there is no greater name
among the intellectual legal men of this country. My brother Merrick read to you
from page 366. I may, perhaps, read a little further from the language of this

great man, vindicating the right of the jury in capital cases to render a general

verdict. I detract nothing from the anthoiity of the tourt. God forbid. The
juries in every case are bound to receive instructions from the court; but they
are to apply those instructions to the evidence ; by the evidence as applied to

the law their consciences are to be governed.

There is, as the district attorney has stated, a higher law. Here is a higher

law, and the mandate of no judge, or of any other authority, can take an honest

man from the path of rectitude and make him do wrong. I do not read that

passage of Romans, quoted by the learned district attorney, as he does. I

believe in the right of private judgment, of obedience to the law, in resistance

to oppression, come from whatever quarter it may. " Render unto Caesar the

things that are Csesar's, and unto God the things that are God's." But there

is another command, not given in words :
" Render unto yourselves and to your

consciences that which you believe to be in obedience to what is right." Mr.
Chancellor Kent has said, (page 366 :) " In every criminal case, upon the plea

of not guilty, he jury may, and, indeed, they mvst, unless they choose to find

a special verdict, take upon themselves the decision of the law, as well as the

fact, and bring in a verdict as comprehensive as the issue ; because in every



TEIAL OF JOHN H. SURRATT. 1217

Buch case they are clmrged with the deliverance of the defendant from tlie

I crime of which he is accused. The indictment not only sets forth the particu-

j
lar fact committed, but it specifics the nature of the crime. Treasons are laid

to be done traitorously ; felonies, feloniously ; and public libels to be published

seditiously. Thejur}^ are called to try in the case of a traitor, not only whether

he committed the act charged, but whether he did it traitorously ; and in the

case of a felon, not only whether he killed such a one, or took such a person's

propel ty, but whether he killed with malice prcpcns*', or took the propertyy^/o-

niovshj. So in the case of a public libeller, the jury are to try, not onl}^ whether

he published such a writing, but whether he ])ublislied it seditiously. In all these

cases, from the nature of the issue, the jury arc to try not only i\iQ fact hwi the

crime, and in doing so they must judge of the intent, in order to dei ermine

whether the charge be true as set forth in the indictment. (Dagge on Criminal

Law, b. 1, c 11, s. 2.) The law and f;ict are so involved that the jury are under

an indispensable necessity to decide both, unless they separate them by a special

verdict. " This right in the jury to determine the law, as well as the fact, has re-

ceived the sanction of some of the highest authorities in the law."

He then goes on for several pages to review these authorities, until he comes

to this case of the seven bishops, which will be found on page 37i', where he

says, in reference to the trial of Algernon Sydney: " Upon the trial of Algernon

Sydney, the question did not distinctly arise, but Lord Chief Justice Jeffries, in his

charge to the jury, told them it was the duty of the court to declare the law to the

jury, and the jury were bound to receive their declaration of the law^
That is the doctrine promulgated here. That is the doctrine which brings

you under the pains and penalties of perjury if you conscientiously render a

verdict different from what the court has directed you. He says further :

" They did, in that case, unfortunately, receive the law from the court, and
convicted the prisoner; but his attainder \fA^ afterwards reversed by Parlia-

ment, and the law, as laid down on that trial, was denied and reprobated, and

the violence of the judge and the severity of the jury held up to the reproach

and detestation of posterity. The case of the seven bishops is a precedent of a

more consoling kind. It was an auspicious and memorable instance of the exer-

cise of the right of the jury to determine both the law and the fact. I shall

have occasion to notice this case hereafter, and shall only observe, for the

present, that the counsel on the trial went at large into the consideration of the

law, the intent, and the fact ; and, although the judges differed in opinion as to

what constituted libel, they all gave their opinions in the style of advice, not

of direction, and expressly referred the law and the f;act to the jury. Mr. J.

Holloway, in particular, observed, that whether libel or not, depended upon the

I ill-intent and concluded by telling the jury it was left to them to determine.''^

They did not tell the jury, if you do not find a verdict according to our insti-

tutions, we will fine and imprison you ; we will send you to the grand jury to

be indicted for perjury. They said, we advise the jury. He proceeds on page

371 :
" The weight of the decisions, thus far, was clearly in favor of the right of

i the jury to decide generally upon the law and the fact. But since the time of Lord

j
Holt the question before us has been an unsettled and litigious one in Westmin-

i, ster Hall. Lord Mansfield was of opinion that the formal direction of every
! judge since the revolution had been agreeable to that given in the case of the dean
I of St. Asaph ; but the earliest case he mentions is that of Franklin before Lord

Rftymond, in 1731 ; and that has been considered as the formal introduction of the

I doctrine now under review. The charge of Sir John Holt in Tuchin's case

appears to me to be decidedly to the contrary ; and in another case before Holt

the attorney general admitted that the jury were the judges quo animo the libel

i was made. The new doctrine, as laid down in the present case, may, therefore,

be referred to the case of Franklin ; but in Oneby's case, who was tried a few

years before for murder. Lord Raymond and the court of king's bench advanced
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a general doctrine, which may, perhaps, be supposed to curtail the powei-s of the

jury as much as the decision of the case before us. He said that all the judges

agreed in the proposition ; that the court were the judges of the malice, and not

the jury ; that upon the trial the judge directs the jury as to the law arising upon

the facts, and the jury may, if they think proper, give a general verdict ; or, if

they find a special verdict, the court is to form their judgment from the facts

formed, whether there was malice or not ; because, in special verdicts, the jury

never find, in express terms, the malice, but it is left to be drawn by the court."

He then reviews a series of cases down to page 374 :
" The constant strug-.

gle of counsel and of the jury against the rule so emphatically laid down by
Lord Raymond, the disagreement among the judges, and the dangerous ten-

dency of the doctrine, as it affected two very conspicuous and proud monuments
of English liberty—trisl by jury and the freedom of the press—at length at-

tracted and roused the attention of the nation. The question was brought before

the Parliament and debated in two successive sessions. There was combined in

the discussions of this dry law question an assemblage of talent, of constitutional

knowledge, of practical wisdom, and of professional erudition rarely, if ever, be-

fore surpassed. It underwent a patient investigation and severe scrutiny upon

principle and precedent, and a bill declaratory of the right of the jury to give

a general verdict upon the whole matter put in issue, without being required or

directed to find the defendant guilty merely on the proof of publication and the

truth of the inuendoes was at length agreed to, and passed with uncommon
unanimity. It is entitled ' An act to remove doubts respecting the functions of

jurors in cases of libel ;' and although I admit that a declaratory statute is not

to be received as conclusive evidence of the common law, yet it must be con-

sidered as a very respectable authority in the case; and especially as the cir-

cumstances attending the passage of this bill reflect the highest honor on the

moderation, the good sense, and the free and independent spirit of the British

Parliament It was, no doubt, under similar impressions of the subject that

the act of Congress for punishing certain libels against the United States,

enacted and declared, that the jury who should try the cause should have a right

to determine the law and fact, under the direction of the court, as in other

cases.''''

What does that mean ? The Congress of the United States has established

that the jury, in the case of HI el against the United States, shall have the right

to determine the question of law and of fact as in other cases.

" And before the passing of that statute, the same doctrine was laid down in

full latitude, and in explicit terms, by the Supreme Court of the United States.

The result from this view is, to my mind, a firm conviction that this court

is not bound by the decisions of Lord Raymond and his successors. By with-

drawing from the jury the consideration of the essence of the charge, they

render their functions nugatory and contemptible. "

Shall we hear anything more from the other side of the right of the court

not to instruct, not to charge, not to advise, but to control? Will we hear again

that by the law a juror is perjured who renders a general verdict contrary to the

instructions of the court? Will Ave hear a threat held out of a grand jury,

before whom the district attorney sends whoever he pleases—if you fail to fol-

low the mandate of the court, that you will be indicted for perjury? It is the

duty of the district attorney, if he knows the fact that a perjury is committed,

it is his bounden duty, to send the witness to the grand jury. And if you
commit perjury by disobeying the orders of the court lie must send your case

to the grand jury, if the argument of the learned gentleman on the other side

be right. Against this monstrous doctrine I desire, if it is the last speech I

shall ever make to a jury, to enter my most solemn protest. I desire to set

upon it the seal of condemnation, I do not say this, gentlemen, on your ac-

count; for, as I have said, I know every man upon that jury personally, and
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every man there knows me. I say nothing to flatter you, because you would
despise it if 1 did. But I say it for the sake of the hiw—for the sake of the

law of my country—that I condemn, 1 repudiate, I trample under foot any such

doctrine as this—that a juror commits perjury because, according to his con-

science, he renders a general verdict of acquittal or guilty.

I said to you, gentlemen, at the outset, that this case was one within a small com-
pass. 1 am most happy to agree, in this, with the learned counsel from the citv of

New York. It is within a small compass. And yet, will you tell me Avhat all that

means, (holding up the book of evidenc?,) two-thirds of which is the made up evi-

dence of theprosecutiou. First is the evidence in relation to the attempted assassin-

ation of Secretary Seward. The learned judge sa3^s it is evidence in the case;

that you aie to look upon it as in issue in the pleadings, as in issue enabling

you to ascertain whether this accused party killed the President himself, or was
in a conspiracy to kill, the result of the conspiracy being that he was killed by
one of these conspirators. What was the object of the introduction of this

proof? How did the district attorney apply it in that long harangue upon the

assault upon Mr. SeAvard? In all that he stated, painting it with prepared
study, reading from his manuscript, endeavoring to excite the horror of every
individual on that jury, and endeavoring to enlist your prejudices and passions,

not one word did he say connecting it with this great fact of the murder of

Mr. Lincoln. I agree that it is a very fine piece of word-painting; but I yet

am at a loss to conceive how the testimony in respect to the attempted assas-

sination of Mr. Seward is admissible in evidence. It must have some effect

;

but I am at a loss to conceive how an attempt to take the life of Mr. B hier by
one man is evidence of a conspiracy to kill Mr. Berry, who is killed by another

man. It is beyond my compieheusion.

I am now talking of this new scheme, this admirable invention of the enemy.
I am talking of the indictment, and the case made in the indictment. . For
what purpose have we that terrible picture, drawn of the slaughter of wasted
Union soldiers along the railroad, and that terrible fight with a gunboat by the

little cock-boat crossing the river. How did they bear upon this question of

the killing of an individual 1 I shall have occasion presently to talk to you of

the other branch of the case, though I am afraid my strength will not enable

me to do so. I speak now of the indictment against John H. Snrratt for kill-

ing an individual. The learned prosecutor who is to follow will make it all plain.

I am not now talking about the attempted assassination of the Secretary of

State. I want to know upon what principle they can apply this evidence to

show that John H. Surratt was combined with Booth in a conspiracy to kill an
individual. It is done to excite passion and prejudice. I wish I had here, as

1 had yesterday, the life of Julius Cjesar, written by Napoleon. I would like

to read from that heathen writer a passage or two as to what men shall do who
have to pass upon the lives of individuals ; the opinion, not of a Christian man,
but of a heathen. Not of one looking for his reward beyond the grave; but of

one who, in a formal speech, says "we perish in the grave." He tells you that

when weighing matters which are to be considered affecting a man's life, there

should be neither passion, nor prejudice, nor feeling. This is done to invoke

passion, prejudice, and feeling in the mind of the jury, and to extort from their

disiorted judgment a verdict which their cooler judgment would reprobate.

Now, gentlemen, I will ask your attention for a brief time, to some other

more material questions of fact directly referring to the matter in issue. The
indictmt nt in this case has been read to you ; I believe the substance of it,

at least. The first count charges that John H. Surratt murdered Abraham
Lincoln, on the 14th April, 1865 The second count charges that Wilkes
Booth and John H. Surratt murdered Abraham Lincoln on the 14th April,

1865. The third count charges that Wilkes Booth, John H. Surratt, Atzerodt,

Payne, and Mrs. Surratt murdered Abraham Lincoln, on the 14th April, 1865.
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These are all pure cases of mnrder, and he is indicted as a pi-incipal in that

murder. I shall not now discuss the question, which my learned brother from

New York seems to think properly presented in the proposition presented by
him as to whether or not, in a charge of murder, a man not within the jurisdic-

tion, not near enough to contribute aid, not within reach to render some sort of

assistance, can be made a principal or not. The law is too clear. There is no
tyro at this bar, who has been at the bar for one year, who does not know that

in order to be a principal in a murder the party charged must be the actor, not

in a position or condition where he may assist, and that by pre-arrangement.

Then he is an accessory before the fact, but not a principal. Otherwise, if he

be indicted as a principal, he must be acquitted.

And now we come to the fourth count, the only thing that is saved out of this

shipwreck. The fourth count charges that these parties, naming them with others

unknown, on the 14th day of April, 1S65, with force and arms at the county
aforesaid, in pursuance of said wicked and unlawful conspiracy in and upon
the said Abraham Lincoln, in the peace of God and of the said United States,

then and there being, feloniously, wilfully, and of their malice aforethought, did

make an assault; and that the said John Wilkes Booth, in pursuance of said

wicked and unlawlul conspiracy, a certain pistol of the value of ten dollars

then and there charged with gunpowder and one leaden bullet, which said pistol

he, the said John Wilkes Booth, in his right hand then and there held, then

and there feloniously, wilfully, and of his malice aforethought, did d scharge

and shoot off to, against, and upon the said Abraham Lincoln ; and that the said

John Wilkes Booth, with the leaden bullet aforesaid, out of the pistol aforesaid,

then and there, by force of the gunpowder aforesaid, shot and sent forth, as

aforesaid, the aforesaid Abraham Lincoln, in and upon the left and posterior side

of the head of him, the said Abraham Lincoln, then and there feloniously, wil-

fully, and of his malice aforethought, did strike, penetrate, and wound, giving

to the said Abraham Lincoln, then and theie, with the leaden bullet aforesaid,

as aforesaid, so as aforesaid shot, discharged, and sent forth out of the pistol

aforesaid, by the said John Wilkes .Booth, in and upon the left and posterior

side of the head of him, the said Abraham Lincoln, one mortal wound of the

depth of six inches and of the breadth of half an inch, of which said mortal

wound the said Abraham Lincoln, from the said fourteenth day of April, in the

year of our Lord one thoiisand eight hundred and sixty-five, until the fifteenth

day of the same month of April, in the year last aforesaid, and at the county
aforesaid, did languish, and languishing did live ; on which said fifteenth day of

April, in the year last afoi-esaid, the said Abraham Lincoln, at the county
aforesaid, of the mortal wound aforesaid, died, and that the aforesaid John H.
Surratt, and the aforesaid David E. Herold, and the aforesaid George A. Atze-

rodt, and the aforesaid Lewis Payne, and the aforesaid Mary E. Surratt, then

and there, in pursuance of said wicked and unlawful conspiracy, feloniously,

wilfully, and of their malice aforethought, were present, aiding, helping, and
abetting, comforting, assisting, and maintaining the said John Wilkes Booth,

the felony and murder aforesaid, in manner and form aforesaid, to do and com-
mit.

And the jurors aforesaid, upon their oath aforesaid, do say that the said

John Wilkes Booth, and the said John H. Surratt, and the said David E. Her-
old, and the said George A. Atzerodt, and the said Lewis Payne, and the said

Mary E. Surratt, the said Abraham Lincoln, then and there, in manner and
form aforesaid, feloniously, wilfully, and of their malice aforethought, did kill

and murder, against the form of the statute in such case made and provided,

and against the peace and government of the United States of America.
There is one truth in that whole indictment. On the 14th of April the par-

ties who effected the murder did conspire, and did conspire in the city of Wash-
ington—Atzerodt, Booth, Herold, and Payne. As to them, it is true the con-
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spiracy was then and there formed—then and there executed. It is true, as

stated in the indictment, in the usual form, that they intlicted a mortal wound
on Ahraham Lincoln, from which said mortal wound the said Abraham Lincoln

died on the l/ith of April.

Now, g'entlemen, there is no principle of the criminal law better settled than

this : that every indictment must contain a statement of every ingredient mate-

rial to constitute the offence, and be stated with certainty to a certain intent,

in general ; that is, so clearly that the defendant may know with what he

stands charged, how he is to defend himself, and when he may plead either con-

viction or acquittal if he should be pursued the second time. I ask you to apply
that principle. The indictment states that these parties, on the 14th of April

—

the time is uot material, place is material— some time on the 14th of April, be-

fore the act was committed, (I find no fault with that,) these parties did, in the

county aforesaid, conspire—the place is essential—these parties, in the county
aforesaid, did conspire to kill, and, in pursuance of that conspiracy, in the county
aforesaid, these parties did kill. I' do not like to read law books to the jury,

and very seldom do. It is, however, my duty, as far as I can^ in this matter

to assist his honor, the judge, in his conclusion as to the law of conspiracy,

under which, as I had supposed, this case came. But I understand now it is a
higher law—that is, a law which no court in this country has ever had an op-

portunity to lay down—which for the first time your honor is to have the credit

of announcing to the world. Your honor is to have the diadem and crown of

glory of finding out what no man ever found before, what no man living under
the common law ever knew—a law made for the case after the offence is com-
mitted. The counsel will have your honor believe that the whole country is

looking to your decision ; that the whole country waits in anxious expectation

the announcement of this new higher law ; that the country is ready to burst

into enthusiasm in support of the judge who will, for the first time, announce to

a jury a doctrine not known to any other lawyer in the United States; that

the whole country is ready to burst into an indignant surge against the judge
who will dare to deny such a law. I turn in doubt for the authority to be read

on such a case as this, because, if the doctrine of the gentleman be true, there

are no accessories in such a case. If he is to be tried for assisting in the rebel-

lion, for attempting to strike down the government, that is a distinct, substan-

tive crime, to be tried by different laws and governed by different rules of evi-

dence. And then I demand that they shall put it into their indictment. I

read now from the old edition of Archibold's Criminal Pleadings, page 11 :

"As to what are material facts, it is necessary to observe that every otFence consists of the

commission or omission of certain acts under certain circumstances ; and each of these being a
necessary ingredient in the offence, is material and must be stated in the indictment."

Again, on the same page :

" But in indictments for otfeuces of commission every act which is a necessary ingredient
in the uftVuce must belaid, with time and place, as above mentioned."

Again :

"And this distinction seems to have been established, that in felonies, in farorem vita, the
greater strictness above mentioned (namely, that time and place be laid to every material
fact) is required."

Now, sir, if you are going to have constructive presence, if you are going
to hang a man upon constructive presence, he being out of the jurisdiction, I

think it is a material circumstance to state where he was, and that he was out
of the jurisdiction. 1 read for you from page 12:

•'What we have now said relates to acts which are necessary ingredients in the otlence

;

for mere circumstances accompauyiiifr these acts need not be laid with time or place— March
PI. 127 ; 2 Ro. Rep., 226—unless rendered essential by the particular nature of the otfence."

Now we will see, by the by, whether or not this is not rendered so bv the
particular nature of this new offence. Again, on page 13, same edition :

" At common law (by which indictments are still regnilated in this respect) the jury in
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strictness should have come from the town, hamlet, or parish, or from the manor, castle,

forest, or other known place out of a town where the offence was committed ; and therefore

every material act mentioned in the indictment must be stated to have been committed in

such a place."

And so they have said in this indictment. Again, at page 15, bottom of the

page :

"In all other cases every fact or circumstance which is a necessary ingredient in the of-

fence must be set forth in the indictment.

"And if any fact or circumstance which is a necessary ingredient in the offence be omit-

ted in the indictment, such omission vitiates the indictment, and the defendant may avail

himself of it by demurrer, motion in arrest of judgment, or writ of error. Thus an indict-

ment for assaulting an officer in the execution of process, without showing that he was an
officer of the court out of which the process issued—5 East, 304; for contemptuous or

disrespectful words to a magistrate, without showing that the magistrate was in the execu-
tion of his duty at the time—Audr., 226 ; against a public officer for non-performance of a
duty without showing that he was sirch an officer as was bound by law to perform that par-

ticular duty

—

Quod exonerarit lermentum daus pluffam, without saying percussit—5 Co. 122,

b. — ; that he feloniously did lead away a horse, &c., without saying "take"—2 Hale, 184—
in all these and the like cases the indictment is bad, and the defect may be taken advantage
of in the manner above mentioned."

Again, at page 16, middle-of page:

"And not only must all the facts and circumstances which constitute the offence be stated,

but they must be stated with such certainty and precision that the defendant may be enabled
to judge whether they constitute an indictable ofience or not, in order that he may (Jenmr or

plead to the indictment accordingly ; that he may be enabled to determine the species of of-

fence they constitute, in order that he may prepare his defence accordingly; that he may be

enabled to plead a conviction or acquittal upon this indictment in bar of another prosecution

for the same offence, and that there may be no doubt as to the judgment which should be
given if the defendant be convicted."

Again, as to certainty ; the latter part of page 17 :

"Certainty, to a certain intent in general, being a medium between the two degrees ot

certainty above mentioned, may be inferred from what has just now been said respecting
them ; and it should seem, therefore, that in cases where it is required, everything which the

pleader should have stated, and which is not either expressly alleged or by necessary impli-

cation included in what is alleged, must bepresumid against him."

Again, on page 25 :

"If all the ingredients in the offence (whether it be an offence at common law or one crea-

ted by statute) be not set forth in the indictment, or if any of them be not stated with suf-

ficient certainty, the defendant may demur, move in arrest of judgment, or bring a writ of

error."

And now, at page 3SS will be found the form of the indictment in a case of

conspiracy, which must be modified to meet the circumstances of the case ; and
the circumstances necessary to constitute an offence are there set out with great

particularity.

From page 391 I now read :

"It is usual to set out the overt acts—tha,t is to say, those acts which may have been done
by any one or more of the conspirators in order to effect the common purpose of the conspi-
racy. But this is not essentially necessary ; the conspiracy itself is the offence, and whether
anything have been done in pursuance of it or not is immaterial."

Again :

"But before you give in evidence the acts of one conspirator against another you must
prove the existence of the conspiracy, that the parties were members of the same conspiracy,
and that the act in question was done in furtherance of the common design."

And now we turn back for a reference to treason, and the form in which the
pleadings shall be made out and the overt acts to be stated. You will find the
indictment for treason contained on pages 264 and 267 :

" The evidence must be applied to the proof of the overt acts, and not to the proof of the
principal treason, for the overt act is the charge to which the prisoner must apply his de-
tence. And whether the overt act proved be a sufficient overt act of the principal treason
laid in tlie indictment, is matter of law to be determined by the court."

•' Where a conspiracy is laid as an overt act, the act of any of the conspirators in further-
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ance of tlie common desij^u may be given in evidence against all. (R. v. Harday, 1 East
P. C. 99. R. r. Stone, J. R! b29 ; and see Kel. ]9, 20, and ante, p. 68.) In such case

the first thing to be pl•o^ed is the conspiracy; secondly, evidence must be given to connect
the defendant witli it ; and lastly, if intended to give in evidence against the defendant the

acts of any other person, you must show that such person was also a member of the same
conspiracy, and that the act done was in furtlierance of the common design." (See R. v.

Sidney, 3 St. Te. 798, &c. R. v. Lord Lovat, 9 St. Tr. 67U, &c.)

Again :

' But if any one overt act be proved against the defendant in the proper county, acts of

treason tending to prove such overt act laid, thougli done in a foreign country, may be given
in evidence; and this was done in nearly all the trials of the rebels'in the year 174G."
(Fost. 9, 2-2.)

And, again, now, if the court please, what are tlie allcgeta here? It is not

the compassing or effecting the death of the President of the United States.

Ko, gentlemen, neither your honor the judge, nor you, the jury, can take any-

official or judicial notice of that, because it is not laid in the indictment that the

party in this case was the President of the United States, or that it was done in

the time of great civil war, or that it was done tc destroy the effective force

of the nation, or that it was a blow at the life of the nation. We are to be ti ied

according to the allegation in the indictment, and not according "to fancy spring-

ing up afterwards.

The allegation in the indictment is a simple case, as I said at the outset—as

I understood my learned brother from New York to say at one time—a simple

case which everybody can understand. It is the case of the murder of a pri-

vate individual. Is not the punishment the same? Can you do anything more
than hang a man ? Is not the mode of trial the same ? Are not the rules of

evidence the same ? But if another rule is to prevail, then I ask your attention

to the 10th page of this book—Archibold's Criminal Pleading :

" But where the person injured has a name or dignity as a peer, a baronet, or a knight, he
should be described by it, and it should seem if he be described as a knight, when in fact he
is a baronet, or the contrary, the variance would be fatal."

Now, tell me where your law is. Tell me where you can get the law, if this

be not the case of an individual—if it be not the case of an individual killing

another. I ask, why did you not tell us so and put us on our defence, if it be
a higher offence in the law % That is the point, gentlemen. We are not talk-

ing about a political offence. If it bi' a higher offence in the law to kill the

President, or to assail, with intent to kill, the Secretary of Sta e, than it is to

kill, or to assail with intent to kill, any private individual, and if we are to be

tried by different rules of evidence, why did you not tell us so ? If this be
anything more than an ordinary indictment of murder by conspiracy ; if it is

to be decided by different rules ; if it is not to be measured (I mean in the

courts of law) in the scales of justice, but by political feeling—by the injury it

may inflict upon society, and not in the scales of justice—I ask you, why did

you not put in the indictment these facts, which make it a different offence from
tliat upon which you put us upon trial ? Different, ay, gentlemen, as widely

different as a brawl in the street is from treason; different from that oath which
you have taken to decide this case according to that indictment. If the party

injured has a title; if the party injured is entitled to special protection, or is

entitled to the benefit of trial by different laws ; if a different punishment is

to be inflicted ; if different rules of evidence are to be admitted in the trial of

the man, I say that law, justice, and humanity demand it should be put into the

tudictmeut ; that you, gentlemen, shall not be smuggled out of the verdict be-

cause they invent some offence different from that which you have been sworn to

Now, gentlemen, we differ as widely upon other principles of law—not expe-
diency, but legal propositions. I shall not go over the case cited by Mr. Mer-
rick, nor shall I take the time to examine those cited by the prosecution to show
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what proof is necessaiy to make a conspirator guilty as a principal, but I will

refer your honor to Bishop's Criminal Law, 1st volume, section 264 :

" In law, therefore, as in morals, when several persons unite to accomplish a particular

objecf, whether they collectively put each his individual hand to the work, or one doing it,

the others lend the aid of their wills—not in the way of mere passive desire, but of active

support—the persons thus uniting are all and severally responsible for what is done."

Again :

"And if several conspire to seize with force a vessel and ruu away with her, and death

comes to one opposing the design, all present aiding and abetting are guilty of the nuirder of

such one. The principle that all whose wills contribute to a criminal result are in law guilty,

furnishes the leading test sufficiently, ordinarily, of itself to determine whether or not a per-

son who did not himself perform a particular thing, is to be held for it criminally."

This is a most admirable exposition of the law, as far as it goes. I read

again

:

"Obviously, if two or more persons are lawfully together, and one of them commits a

crime without the concurrence of the others, the rest are not thereby involved in guilt. So
if they are unlawfully together, or if several persons are in the actual preparation by a con-

current understanding ot some crime, and one of them, of his sole volition, not in pursuance

of the nuiin purpose, does another thing criminal, but in no way connected with this, he

only is liable."

For that he cites a long list of cases, beginning with 1st Leach and run-

ning down to 9th Carrington and Payne, several cases in England and several in

the United States. He then goes on :

The district attorney nods his head in approval. I am very glad to see it;

but I do not understand his argument. I did not understand his argument the

other day, if that was what he meant. If there is not a concurrence of the will

of the parties to do that thing, but they design to do something else, and one or

more of them go off from the conspiracy into an operation of their own and

kill somebody, the others are not responsible for it. To make them reponsi-

ble each for the other it must be in this identical company, this entity, this ar-

tificial company and conspiracy ; and they are responsible just so far as they

have a common design, and no further. Just as a corporation is bound by the

limits of its charter, and its officers and members can do nothing beyond the

limits of its charter, so these conspirators are agents for each other within the

limits of their conspiracy and not beyond. Let me proceed :

"So if two persons have committed a larceny together, and one of the two suddenly
wounds ail officer attempting to arrest both, the otlier one cannot be convicted of this wound-
ing unless the two bad conspired not onlj' to steal, but to resist also with extreme violence

any who might attempt to apprehend them."

I read again from section 266 :

" In like manner, if several are out committing a felony, and upon an alarm run diiferent

ways; and one of them, to avoid being taken, maims a pursuer, the others are not guilty

parties in the mayhem."

Again, in section 267; and now we come to what we understand to be the

true principle of the law of conspiracy :

"Yet if two or more combine to do an unlawful thing, and the act of one, proceeding

according to the common plan, teiminates in a criminal result, though not the particular

result intended, all are liable. This doctrine is merely a deduction from principles already

laid down : First, that the party not acting participated in the intent with which the act was
committed, and thus became criminally responsible for the act ; secondly, all who are re-

sponsible for what is done unlawfully are so for its entire consequences, whether contem-
plated or accidental."

Again, from 267 A:

"Thus far we have trodden on secure ground. But in the facts of cases a doubt often

arises of the extent to which the wills of those who did not directly commit the act concurred
in what the rest did. This matter, h(jwever, is one of evidence, to be considered in our work
on Criminal Procedure. Yet, connected with this question of evidence is another analogous
to it, namely, suppose the one committing the wrong was really carrying out the common
purpose in a general way, yet not after any agreed method, how far are the rest holden
criminally for what of evil accidentally comes from the volition of this one other than the
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evil specifically contemplated ; if the evil result was intended by all, th^u clearly all are

trover, though it was brought cxbout in a manner not specifically desigaed."

Again

:

" Haivkins has something on the point as follows : If a man command another to commit
A felony on a particular person or thing, and he do it on another—as, to kill A, and he kill

B : or to burn the house of A, and he burn the house of B : or to steal an ox, and he steal a

horse ; or to steal such a horse, and he steal another : or to commit a felony of one kind,

and he commit another of a quite different nature, as to rob J. S. of his plate as he is going

to market, and he break open .his house in the night and there steal the plate—it is said that

the commander is not an accessory, because the act done varies in substance from that

which was commanded."

Now, then, I ask the attention of the court, and of you, gentlemen, to section

268:
" The true view is doubtless as follows : Every man is responsible criminally for what

of wrong tiows directly from his corrupt intentions ; but no man intending wrong is respon-

sible for any independent act of wrong committed by another. If one person sets in motion

the physical power of another person, the former is criminally guilty for its results. If he
contemplated the result he is answerable, though it is produced in a manner he did not con-

template. It he did not contemplate the result in kind, yet if it was the ordinary effect of

the caixse, he is responsible. If he awake into action an indiscriminate power, he is respon-

sible."

And that is an answer to the argument addressed to the court by the learned

counsel from New York, in his illustration as to putting a steam engine on the

railroad, &c. It is a complete answer.

" But if the wrong done was a fresh and independent wrong, springing wholly from the

mind of the doer, the other is not criminal therein, merely because when it was done he was
intending to be a partaker with the doer in a ditferent wrong. These propositions may not

always be applied readily to cases arising, yet they seem to furnish the true rules."

From these authorities, together with those already cited by my brother

^lerrick, I deduce the following proposition :

The act must be in execution of the design of the conspirators. It must be

to effect the object of the conspiracy. I have shown you that the object of the

conspiracy must be distinctly set out in the indictment, and the overt act as

distinctly stated. If it is a conspiracy to rob, and one of the conspirators com-

mit a murder, not in execution of the common design to rob, the others are not

responsible. If to kidnap or abduct, and one of the members, leaving his con-

nection with the others, murders, and that murder has no connection with the

original plan to abduct, the others are not liable. Now, here is a conspiracy

charged in this indictment as a conspiracy to kill, not to abduct. It is a con-

spiracy to kill an individual, not the President of the United States. It is a

conspiracy to kill, not to help the rebellion, It is a conspiracy to kill an indi-

vidual, not to take away the life of the government. The burden of proof is

upon the government to show the existence of that conspiracy, and John H.

Surratt as a co-couspiratoi*. The burden of proof is upon them to show not

only a conspiracy to kill, but Surratt as connected with that conspiracy, and

Surratt moving in that conspiracy to kill.

Now, let us see, as I sum up very briefly, what the proof is, as Punderstand

it, as made by the government. I do it briefly, gentlemen, because I know
you are nitelligent men, and you have listened with extreme patience and suf-

fering even to this great mass of evidence—that you are wasted with this more

than six weeks' continement, I wanted to close the case long ago. Not that I

feared the truth ; not that I relied upon error ; not because I thought there

was any danger of that jury being misled by truth ; not because I feared dis-

cussion. I did fear what we have had, a harangue of three days, and three

days of abuse such as made my gall rise within me.

I have already said that the court cannot, that tfee jury cannot, take any
notice of the fact that the victim of the assassination was the President of the

United States. It is not in the bond ; it is not in the pleadings. We are not

7S



1226 TRIAL OF JOHN H. SUERATT.

upon our defence for that. We have had no notice of it until it was suddenly

sprung upon us by the active biain of the counsel from New York. There ia

nothing but killing in the indictment. Nothing of civil war; nothing that the

object of the conspirators was to advance the interests of the rebellion? The
indictment is that this party killed Abraham Lincoln, and nobody else. There

is no allegation of any fact from which it can be found that Abraham Lincoln

was President of the United States ; or that this country was not in a state of

the most profound peace. It is an error under which the learned counsel has

fallen, and, I say with the utmost deference and respect, I fear into which they

have in part led the learned judge without having presented clearly the indict-

ment to him. It is too late now to retrieve themselves by this new proposition,

to wit : that the act of killing the President of the United States, under such cir-

cumstances, is an offence in which there are no accessories, and an offence to be

tried by different rules ; an offence never dreamed of by the law-makers of this

country ; an offence not known to the laws of England, because there is no such

authority in the law of England; an offence impossible here in this republic,

where we know no lords or commons ; where we have no king ; where there is

no such offence as compassing the death of the sovereign ; where there is no

sovereignty committed to a king ; but where the sovereignty is in me, in you,

in all of us. Certain powers are delegated
;
yet, now, they seek here utterly to

retreat from every possible assault against the accused for killing an individual,

and to throw up an outward defence, and renew the assault from this masked
battery.

The learned counsel (and he mtist be learned, for he has learned that which

no lawyer within the sound of my voice ever knew before) tells us it is not, as

doctrine, anti-republican, hostile to liberty, that a man should be put upon his

trial according to all the forms of law, upon a perfect indictment presentei I wheu
the case was to be tried ; and that he should be tried for a new and different

offence, to be created for the first time out of the head of the judge. He says

he will furnish authority for it. He did not condescend to enlighten us

with even as much as the district attorney gave us ; not even a speech from a

school reader. Did my learned brother recollect a speech of his own on the

arrest of General Dix ? Did he recollect when he told Judge Russell, in the

city of New York, that the President was not a dictator ; if he was a dictator,

arrest him, depose him, assassinate him 1 No, sir ; not even if he were a dictator.

Do not assassinate him. Let your own strong arms rally together and take

away the beaten dictator by the ballot-box ; and if you cannot, take him away
by the cartridge-box and bayonet; but do not assassinate him.

They seek, I say, to letrieve themselves by this new doctrine, after the

evidence is closed ; after they have ruled out step by step upon technical

rules, upon the ground of the case made in that indictment, evidence for

the defence going perfectly to acquit that young man of all participation in this

murder—evidence offered in writing—a witness on the stand, with two other

witnesses Kere, men of character and respectability—our written statement show-

ing his whereabouts from the 29th day of March until the 18th day of April—all

this they ruled out and rejected, because they had not in their evidence made

a case to be answered by such proof. When we offered by General Lee to

prove that this young man arrived in Canada about the 6th of April ; that

he was there until the 12th ; that he Avent then to Elmira on business under

his (General Lee's) employment; that he transacted that business in Elmira

;

that he returned and reported, showing that he must have been there during

the time engaged in that business—when we offered in writing a statement

of this evidence, they obj'ected. They said no ; we have made no case to which

this is in reply. And when they obtained the ruling of the court excluding

the evidence, they have the supreme audacity to say to you, gentlemen, that

this man was in Elmira participating in that assassination in order to further the
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ends of rebellion, and yet shut from you proof of what he was actually doing

there. Surely justice has deserted men, and reason has fled to brutish beasts

I say, gentlemen, there is no such doctrine ; and I say, further, if theie be such

doctrine, there is no man in that jury box who would not rather sit there until

he " shrink to the size of a tobacco pipe," than render a verdict against a party

under such circumstances. You have no right to go home to your wives

and children; you have no right to re-enter upon the business of life; you
have no right to the cheering consolations of all those with whom you have

been accustomed to associate, if you shall have done a deed which stamps you
and your posterity with eternal disgrace, by convicting a man without law and
without reason.

Gentlemen, I wish I was a younger man. I wish I could knock off thirty

years of my age, and fight this battle here. But I am too old
;
younger men

must take it. 1 would fight it to the death. I would fight it as long as I had
breath. T would bring up my children with energy and determination to con-

tinue the fight in defence of the principle that you shall not find a man guilty

of an offence unless it be charged in the indictment ; that you shall not go out-

side of the indictment to find weapons to kill other than those recognized by
the law.

But I am breaking the rule I laid down for ftiyself. I have no strength to

bear excitement nor to endure the fatigue of discussing this case as it ought to

be discussed.

Gentlemen, the charge in this indictment is the killing of Abraham Lincoln,

and a conspiracy to kill him as an individual, not as a President. The charge

is of killing him in a state of profound peace, and not in time of war. The
charge is of killing him from malice aforethought, and not for the purpose of

helping the rebellion. The case is to be tried by the ordinary rules; the same
rules of evidence are to be applied, the same judgment of the jury is to be

applied, the same verdict is to be rendered of guilty or not guilty. 1 am speak-

ing now not of this case specially ; I am speaking of the laws that govern

you, me, and everybody el.'^e. I am speaking of a principle, not of an indi-

vidual case. I have no more fear about this case than 1 have of my own.

I have not had for weeks ; but I am speaking to protest with all my heart

and soul against this monstrous doctrine. The case is to be tried by the ordi-

nary rules. No authority has been cited, not a hornbook, not an elementary

writer, not a county court decision, in favor of the theory which the learned

gentlemen have set up, that in this free country a man may be indicted for an

ordinary oftence, for the offence merely of killing, and be tried and convicted

upon another law, not written and not found in any of the books.

.\ow, gentlemen, a word or two as to the proof in this case, for I shall hurry
through what I desire to say, in order to give you rest, and to close, so far as I

can, my connection with this case. I came into it most reluctantly. I was bur-

dened with other business. It was in the midst of our civil court. At my time

of life I did not seek honor or renown. I knew that these parties had no means
to recompense me for my labor. I believed I should have to furnish out of my
own pocket the funds for the ordinary expenses of the trial, during its progress,

not to say anything of receiving compensation. I wished to avoid the excite-

ment, wear, and tear of such a case ; but if you had seen her who came to me,

you could not have done otherwise. She did not weep ; not a tear fell from her

eyes. The fountain of her tears had been dried up. Two years of long,

continued suffering had wasted that fountain. The eye once bright in her was
dim—the countenance depressed. To be sure, it was lighted up with the hope

that hereafter she might one day again see her blessed mother. Yet I refused.

I refused until my two younger brothers undertook to take the laboring part of

this case; and well and faithfully have they discharged it. Por two months, in

season and out of season, by day and ,by night, at home and abroad, with ex-
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pense, toil, and labor, have tliey diligently discharged their part of this work.

You heard, yesterday, how admirably, how gloriously one of them triumphed in

the results. I doubled this case very much. I had read that conspiracy triah

I thouoht I saw something of the implements which might be used or manipu-

lated by the government of the United States, from its vast treasure and ex-

haustless resources, and I feared; but -when I went into that young man's cell

and heard his story, and as I traced out the history, and found every word he

told us verified by others—for he kept nothing back, and concealed nothing—ray

heart gladdened within me that I was permitted to stand up and defend him

against wrong and oppression. I say 1 have not for weeks feared the result ; I

have never feared it, since the government proved his innocence a month ago.

What is the proof? That the President, Abraham Lincoln, was killed by John
Wilkes Booth alone, when John H. Surratt was four hundred miles away, when
he was ignorant of what was being done. Is not that so 1 What is their proof?

I first direct your attention to the testimony of that accomplished gentleman,

Dr. McMillan, with the most wonderfully retentive memory that I ever saw

—

when it suits his convenience—but who, happily for us, forgot that he had given

a written receipt, and when that written receipt was presented to him it changed

the whole tenor of his testimojjy. I ask you to follow out that witness on the

stand. That is the use of open oral examination of witnesses. It is that the

jiu'y may look upon him and see him eye to eye, and see the nervous flutter and

shake, the quivering of the eye, whether or not the witness in the presence of

tlie prisoner can look upon him and swear against him ; that we may see whether

the pulse beats strong or feeble ; whether the nerves are strung or not ; that you

may see whether it is the face of brass or the face of innocence and integrity.

There never was a better illustration. You never saw a witness go on the stand

with a more confident strut, like one of those little bantam cocks perched upon

a fence to crow. Then did you see how he first clutched his hands and shook

my brother Merrick for what he thought was a gross insult ; and so he went on

with his testimony to suit the case, until he came to the testimony of Father

Boucher. Your eyes were on him—many were—and he could no more look

that man in the face than Mr. Carrington can look John H. Surratt in the face

when he is acquitted. I took him when he came upon the stand recalled by
them, and undertook to settle his controversy Avith the priest. He had it all

rehearsed. He had told the counsel what to ask. He had studied it all up.

He thought he had his part ready. He testified exactly as if he believed it.

When I handed to him that written receipt and said, " Is that your hand-

writing ?" covering his accounts with Father Boucher down to the 21st of June,

he saw it all, and knew that you saw he had lied right straight through. You
saw the quivering of the man's nerves

;
you saw the light go out of his

eyes, somewhat different from his appearance when first on the stand, and when
I thought he was going to jump out cf the box and grapple with my brother

Merrick. You saw how he quailed before the eye of these twelve jurors looking

at him
;
you saw the craven with guilt detected depicted in that face. Well, still

he is their witness, and what does he prove? If he proves anything on the face

of the earth—and I do not know that he does prove anything—he proves that

Surratt told him he had received a letter at Montreal calling him to Washington,

and telling him they had abandoned the scheme of abduction, had changed their

plans, making it necessary for him to come immediately to Washington; not

that he was to come here to achieve glory and. renown by the capture of the

President, but that they had changed their plans. The witness says Surratt

told him that the plan had been to abduct the President, but that he had received

a letter telling him to come on here to Washington, for it became necessary to

change the plan. Is that all? He says that when begot to Elmira he tele-

graphed to Booth—at Washington? 0, no! They would not telegraph their

operations here. He telegraphed to Booth at New York. When he was in El-

i
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' mira on the 13tli or 14th of April, he telegraphed to Booth ia New York,

i Didu't he believe Booth was iu New York? Have you not proved there was

. a change in the plan] That he went as far as Elmira, and then telegraphed to

[
Booth in New York, and na mortal man has ventured to swear yet (I do not

i
know what may come) to this jury, that whatever that change of plan was, it

i was ever communicated to this young man. Yet they have the boldness and
[ effrontery to stand up here and denounce him as a villian, assassin, coward,

i traitor, as a representative of the chivalry of the South, and to ask, iu tones of

j
irony, whether he is a representative of the chivalry of the South ; and this

j
while they are prosecuting a man for his life—a man who they prove had

i

nothing to do with the assassination. And they come here with this effrontery

and extraordinary audacity to ask you for a verdict. I say, gentlemen,

;
Surratt was four liundred miles away, entirely ignorant of what was being

I

done; and, secondly, that, according to their proof, the plan of the conspirators,

whoever they were, and whatever that plan was, had been changed, and the new
I plan had not been communicated to Surratt. That is their proof. But they are

! not satisfied with it. Tbis case assumed a new phase last winter, and that new

j

phase has brought to light an instrument of proof which, while it stamps the

1 deepest disgi-ace upon the conductors of that prosecution before the military

; tribunal, suppressed testimony which would have acquitted a woman—a woman,

I not a man; uot a hard, vigorous nature; not a wild, reckless man; not a foe to

li

society ; but a pious mother, a loving woman, kind and gentle, who had so

i touched her servants, as you saw from the mouth of that colored woman, Rachel

I

Hawkins; who had gathered around her a circle of friends who loved and re-

spected her; who had two orphan sons, one of whom would now be her protector

I

if he were at liberty ; the other, U brother, in Texas—a prosecution which sup-

i pressed that diary written by Booth on the day of the assassination ; that diary,

1 which exculpates her as perfectly as though she had never seen him; that diary,

which speaks from the grave ; that diary, written in the awful presence of his

' Maker, before whom he was shortly to appear; that diary, which shows who,

aud what the man was—a fanatic and enthusiast—a madman. He inherited it.

i
His grandfather, old Richard Booth, was the most thorough red republican that

i ever settled in Maryland. He used, in the spirit of his fanaticism, to run away
;
slaves into Pennsylvania, and his son, Junius B»30th, had to pay for them. He

i christened his son Junius Brutus Booth, and he made him christen his own son

j
Junius Brutus Booth, and this son, John Wilkes Booth, inherited the idiosyu-

)
cracy of this grandfather. He was an accomplished man. He was not only an

i
actor, but he had the manners and education of a gentleman, and a most wonder-

i ful control over man and woman. He was admitt'jd into the best society in this

I
city, and at the time of his death was intimate in families \Vhich I shall not name,

I but families against whom no hu)nau being can utter an imputation. Accora-

I
plished young ladies not only permi:,ted him to wait upon them, but to take them

\
to the theatre aud elsewhere ; but he had running through him this vein of, in-

i
sanity, accompanied with a pure, fervent, and indescribable affection, and love of

J

a son for a mother. I have been told by a gtmtleman who well knew them, that

when he desired to go south and join the rebellion, his mother restrained him.

K Putting both hands upon her, he said : "You are not a Roman mother; you will

; not let me go; you know my heart is there." I said he had a wonderful power

1 and control over men, and he exhibited that power upon the kage, making his

i S20,000 a year. He has gone, as he deserved, to a dishonored, if not a felon's

,

grave.

, I say, gentlemen, they have shown that this new plan was not communicated

; to John H. Surratt. They show this by these two witnesses. The prisoner at

I
the bar, him.'^elf, is one whose testimony is brought here through the benign

f spirit of Me Milieu, and most wonderful is that man in weaving, what he calls

i a revelation of facts in this case. Surratt did leave Montreal at the time
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time he says he did. Siirratt did reach Elmira at the time, and Surratt did not

go any further than Elmira, and upon this he has woven further revelations

which are contradicted by the proof in the case. You see the prosecution have

proved not only by McMillen, but by this admission of Surratt's, that he was
in the former conspiracy—a conspiracy to abduct. That plan was changed, so

that if he came to assist in a plan, it was a plan of which he knew'nothing, and

they have shown that he knew nothing of it. Is not that the evidence of this

case ] I am taking their own doctrine. I am taking them upon the mon-

strous doctrine w^hich they have put forth, that to kill the President is a mon-

strous, unheard of crime, for which new laws are to be made by the court.

They must show that he intended to kill, and contributed to the act; and they

have taken all ihis trouble to prove that he did not. ^

I throw out of view and discharge from consideration these mighty men,'

Lee, Dye, Rhoades, Cleaver, and on top of them put Susan Ann JacksDu; and

alongside of her my brother Vanderpoel—Susan by far the most respectable of

the two. I wish I could tell you, gentlemen, what we tried to get Vanderpoel

back for cross-examination for. We tried to get several of the witnesses back

for examination. I wish I could tell you what this witness said outside about

this case before he left the court-house, as to how he came to make the state-

ment he did make here. I throw out of view all these witnesses. I set them

down all as mistaken—I will not say manipulated. I will not say corrupt, but

as rhistaken; for they certainly were w?*-taken when they were taken here.

I take the truth confirmed by irrefragable testimony. Now, what are they? I

take the proof of the handwriting of Booth, which cannot lie. It may be

changed. I take the proof of the handwriting of John Harrison on the register

at Montreal. Who says Booth did not tell the truth when he tells you that for

six months they had labored to capture, and that they found it necessary to

change their plans? That is the proof, and who says it is not true? Gentle-

men, they themselves, by their evidence, show that in October the plan of abduc-

tion was in operation. They offer by that accomplished young man Weichmann
to show that an eifort was made on the 16th of March to do something, which

failed, and from that time forth John Surratt was not in connection with any of

these parties, with the single exception of one gentleman—gentleman I suppose

I am to call him. I call him rascal, villain, liar, peijurer, and I think I will

show you before I am done with him what sort of a gentleman he is—fit asso-

ciate for Conover, Cleaver and Montgomery. They prove by Weichmann that

on the 16th day of March this very prisoner, John Surratt, rushe 1 iat) the

room where Weichmann was, and exclaimed : "lam ruined; all my prospects are

gone. Weichmann, can't you get 7716 a clerkship?'^ From the sublime to the

ridiculous ! And the only time when they are brought, not together, but in

juxtaposition, after that, is from the statement of this same accomplished young
gentleman, who has the right to open all the drawers in the Philadelphia cus-

tom-house whether he has the keys or not. This same young man says he

swore on the trial at the arsenal that he saw him two weeks after that ; but

that would not do, for he found John Surratt was in Canada, so he comes down
to the 20th, and says that four days afterwards—on the 20th—he went to Mrs.

Murray's to see if there was a room engaged there for Payne ; but, mind you,

Payne did not know John Surratt when he went there to see him. Is it not

proved that John Surratt had no connection with Payne after the 16th, or that

Payne arrived until the 27th ? According to his story he never saw Booth,

Atzerodt, Payne, or Herold in company with John Surratt after this. If so, I

cannot find it has been stated in his testimony, and I looked carefully for

it this morning. I cannot find that he brings John Surratt in company with

any one of these parties after the 16th of March, the day of the final effort. On
the 24th of March he starts him on his voyage to Richmond. He brings him
back from Richmond on the 3d of April ; he brings him to his mother's house about
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six o'clock iQ tlie evening of the 3tl of April, where he stops for a little while, and
then goes down to the Metropolitan and sleeps there. HoUohan tells you
he was with Surratt until between 9 and 10 o'clock that night, and he went to

bed tlien, and Mrs. HoUohan corroborates this. I say, then, it is proved that

the 1 6th of March, when the plan, whatever it was, failed, was the last connec-

tion John H. Surrratt ever had with any of these parties ; and John Wilkes
Booth tells from the grave that the project failed ; that after experimenting for

six months, they found it necessary to change their plan. McMillen tells us that

when Surratt was in Montreal he received a letter from Wilkes Booth that the

plan had been changed ; that Surratt went as fiir as Elmira and telegraphed to

Booth in New York, and there he remained. Whether he telegraphed him is

another matter. They did not show that he did. If they could they would
have shown it, for they have not only gone up into the moon skylarking there

in the clouds and mists of heaven, and into the computation of sidereal observa-

tions, but they have gone into the depths of the earth to hunt up and root up
dead bones as well as living things in order to excite your prejudices in this

case, and extort a verdict from prejudice, not from judgment, nor from the heart.

Now, then, I say the assassination was committed when Surratt was four

hundred miles away, when the plan had been changed without his knowledge.
We show that the whole plan was abandoned and a new plan formed when it

was physically impossible that Surratt could have assisted in the execution

of it.

The learned district attorney, with a tremendous figure of his, says that

John Wilkes Booth killed the President, and has gone to—I will not name the

place—but he has left Beelzebub here to work for him. I think he must
have had some familiar spirit with him, or else I should like to know where he
got the rakings of that place which he produced on the stand as witnesses here

—

men so utterly corrupt and debased by such shocking crimes as humanity
stands back aghast to see. They are put upon the stand by respectable coun-

sel as credible witnesses.

But, we have had a gentleman in black here—I was looking about for him a

little while ago; I think he is the Jvsfer father of this case—who has been raking

the valley of the Susquehanna with that detective, Roberts, trying to extort

something from our witnesses, respectable men, by which they hoped to entrap

them into something to contradict. Tliis gentleman in black sat by the counsel

from New York in his cross-examination of men of such high character as Mr.

Cass. I am sorry JMr. Cass is a black republican ; that is the only bad thing I

know about him—(a black republican, I believe, but a perfectly upright man. I

think that red republicans, such as Thad. Stevens, are crazy,) and I am sorry

for it ; but this gentleman put into the learned counsel's mouth such questions

as, "Did not you talk with Colonel Foster ?" " I don't know him." Here sat

the man right alongside of the counsel. " Did not you talk in his presence ?"

"I don't know him." "Did not you talk to Mr. Wilson?" "I don't recol-

lect." " Did not you talk to him," (Mr. W^ilson standing up ;)
" and did not

you say so and so ?" Insinuating to this jury a corrupt charge against that

honest man. Now, gentlemen, if he had had any reason to make such an
assault, no word would have fallen from my lips.

But there was this man, as honest and of as good standing and character as my
learned brother is in New York, who, by insinuation and innuendo, is to have his

testimony shaken by calling his attention to what has passed between himself

and these two or three persons around about him. They did not dare to put one
of them upon the stand, and say that he had told anything other than the pure

truth.

But that is not all. I will cite, if my strength holds out, two or three more
such cases, where the counsel says to a respectable physician, " Have you not

been indicted for malpractice in your profession 1 Have .you not been arrested
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for it? Did you have a consultation with Dr. Bissell ? Did the man live after

that consultation V* Yes, g-entlemen, it was the greatest insult I ever heard!

offered to a witness on the stand ; and the greater because the counsel does nol!

venture to undertake to prove any one of those insinuations. I have not asked

any such question of any witness on the stand calculated to excite any preju-;

dice against him, unless 1 knew and believed what I asked was true. I have not

asked any questions tending to impeach the integrity of any witness, unlpss I had
at hand proof to sustain me. I never have, and 1 never will assail the honest in-

tegrity of a witness, without the plainest proof in my possession of his falsehood

and perjury. But I have done, and 1 will, I trust—if I live to try another case

before a jury—still charge home corruption to a witness who I believe to be cor-

rupt, and Avhere I have proof to show he is corrupt. But, so help me Heaven^
if I ever insinuated guilt to an honest, upright man—a witness in my hands—

•

without proof to support it, may I be turned out of the society of honest men, and
driven to seek my support among felons. Look at the case of Mr. Nagle, of Mon-
treal. Gentlemen, you saw that witness upon the stand. He was with us while

he was here; a gentleman, a man of character; a man employed by myself to

assist us in preparing the case on the other side of the line ; a man who worked
industriously for us ; a man Avho came here with the witnesses ; a man who was
paid for his expenses and the cost of these witnesses. A witness is put upon
the stand, not to assail him, but to support the character of McMillen, and the

counsel asks that witness as to the character of Nagle. I would like to see the

gentleman bring any witnesses from Montreal to impeach him. I know some-

think of his character and standing there. I know that Mr. Nagle has a high

standing, gentlemen, but may have political enemies ; and after what has taken

place here, I would not like to say that no man could be found to discredit him. I

rather think they could go into the city of Washington to-day here and get fifty

men who would say they would not believe me'on oath. I judge so, at least, from
articles that have appeared in a dirty sheet in this city charging me with corrup-

tion, with trying to bribe witnesses ; charging me with getting up a scheme to

play a trick upon the prosecution by sending to them a parcel of Jews, and that

a detective traced them to my room. Gentlemen of the jury, after what has been
written of that transaction in the public newspapers, when you get out of that

jury box you will see it, and you will see where the corruption was.

Again, let us see where this assault goes. There has been a singular charac-

ter exhibited in the course of this trial—perhaps rather a rare one ; he Avould

make a figure in a novel—I mean Stephen F. Cameron. He is an eccentric man
;

he is a man of genius ; he is imaginative, and j^eople who hear him talk—stupid

blocks—sometimes cannot understand a little coloring and exaggeration, and set

him down as romancing. Fools, who have an idea a little above an oyster,

come here to tell you that he is imaginative and erratic, but no one, with a sin-

gle exception, has had the hardihood to tell you he is corrupt. And who is that

one 1 Never mind ; let him pass.

There were one or two Avho spoke against him ; one is a little felloAv by the

name of Torbert. He tells you that he believes he is a religious man, and yet,

when he is asked by Mr. Alexander if he would believe him on his oath,

he says he would not. A religious man, and not to be believed on hi.s oath

!

A man who makes such a statement in these days of enlightment either does

not know what religion means, or he is a pretty judge of character.

I say, then, gentlemen, for I have been led off by this digression, that they
have shown it was impossible for Surratt to have assisted in the execution
of this plan, and now 1 am going to show it. I understand the gentleman in

black has been looking at that map, upon which I made figures, and now if you,

gentlemen, have not taken it into your possession, I insist that you shall, and
keep it. As I have no reply, and as the gentleman in black has had hold of

this, I take it for granted that they are going to demonstrate an impossibility,
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and therefore I want vou, gentlemen of the jury, to take notes as I refer to these

figures. He left Montreal at 3, to take the New York train. He reached

Rouse's Point at 5.45. I want you should get this down correctly, and then I

would like to see the conjuring on the other side with the gentleman in black

to change these figures. The train reached St. Albans at 7.25. I pass over

Essex junction, and take Burlington at 9.05, and Troy at 5.20 in the morn-
ing of the 13th. That is all I want. There is no mistake about these

figures—no dispute about the evidence. If there is I desire to have it put

right now. No correction is made. I therefore assume it to be admitted

that the prisoner reached Troy at 5.20 and Albany at 5.45 on the morning
of the 13th. Now, our time-tables show that the first train west from Albany
left at 7 in the morning and reached Canandaigua at 4.52 in the afternoon.

Mr. Guff'y, the railroad superintendent, was brought by the prosecution to

prove that was the route, and the only practicable route, to Elmira. There is

another intermediate route about which they have taken care not to give any
evidence. This, then, is the only route in question, and he could not have
reached Canandaigua before 4.52 on the afternoon of the 13th—25.^ hours from
Montreal. He is at Canandaigua, then, on the afternoon of the 13th. It is not

only proved, but it is conceded, and conceded on the record, that he was in

Elmira on the 13th. Now, he must go to Canandaigua before he could get to

Elmira. It takes two hours and a half to run down to Elmira, so that, if the

cars had connected and he had gone down by the first train, he could not have
reached Elmira before 8 o'clock on the evening of the 13th. Quod erat demon-
strandum; that is mathematically shown. He could not get to Elmira unless he
had been a bird, and going by the route of Albany it would take a carrier pigeon

to ha^'e reached there before 8 p. m. on the 13th.

That is the government proof, and there I was willing to stop the case. I

thought, I confess, in such a government as this, when they had proved a man's
innocence they would enter a nolle j^'roseq^ui. I had learned that there was no
greater condemnation on any man than to prosecute a case involving life when
the proof was clearly against the prosecution and in fiivor of the accused. And I

say now, that for the prosecution to shut their eyes against a case thus made out by
themselves is worse than judicial blindness. It is wilful blindness, and to pros-

ecute a man for his life after they have proved his innocence—I will not trust

myself to say what it is. I say, if the court please, that unless this new doc-

trine is to prevail—and it is for you, gentlemen of the jury, to say, by rendering

a general verdict, whether it shall prevail, and a man be tided for that for which
he is not put on trial, and of which he has had no notice, and new laws invented

to cover past oftences—unless that is done, I say the man was acquitted more
than a mouth ago, and the government knew it. They could not shut their

eyes—it would be an insult to their intelligence to suppose they could shut

their eyes to it. The leading counsel on the other side has certainly shown
great skill and intelligence in conducting this case after he had proved the in-

nocence of the party in introducing testimony—to do what ? What is the ques-

tion to be tried ? Not the innocence of John H. Surratt : h'e is clear. The
government has proved that he is not guilty, and now the government is to

prove his mother guilty. They have proved the prisoner innocent, and we
have fortified that proof beyond the hope of the most ingenious aud elaborate

discussion to shake it. We have fortified the case by proof on the part of the

defence, so that I defy even the gentleman in black, himself, to disturb it.

When that excitable, nervous Carroll was on the stand, I really thought they

were about to get him into some trap. He says that Surratt arrived there ou

the 12th, 13th, or 14th; that he knows he was there, from the fact that Mr. Of-

ford left for New York on the 12th, and came back on the 15tli. Well, did you
ever see a humming-bird jumping at a flower, flying at it here, picking into it a

little, with more intense satisfaction than that evinced by the learned counsel-
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lor from New York ia cross-examining this witness? I really tliouglit they

were going to entrap him. Bnt what did he tell you ? That this strangely

dressed man was in his store during the absence of Mr. Offord in New York,

between the 12th and 15th ; that he never saw such a costume before ; that he
examined it carefully ; that he talked with him twenty or thirty minutes ; that

the man came the next afternoon, and he saw him again ; that he saw him here

in jail, conversed with him, saw his manner, saw him sitting in court, swears

that it is the same man, except that his goatee is a little longer now, and not

quite so broad. And they tortured that man ; they threw their little squibs at

him at every assailable point ; but when at last they allowed him to go off the

stand, and a man was placed there to contradict him, the witness confirmed

every word that Mr. Carroll had said. They had sent this man Roberts there

with Kuapp, the sheriff—Knapp going in, and Roberts remaining outside as a
spy—to see if they could not entrap him into some statement on which they

could contradict him. Fortunately, Roberts was an honest man, and declined

to twist his conversation into any other shape, and his testimony not only did

not contradict, but fortified that of the witness Carroll.

Now, if Carroll tells the truth, the prisoner was in Elmira on the 13th or

14th. If it was on the 13th, he could not have seen him until after 8 o'clock in

the evening ; if it was on the 14th, he saw him at lunch time.

But, gentlemen, when Mr. Atkinson was on the stand, why was no attack

made upon him ? A well-dressed, well-fed alderman of the borough of Elmira

—

a dignified man. He sits there quietly and tells you that after lunch, on the

13th or 14th, he came into the store and saw a strangely dressed person talking

with Mr. Carroll, who was there ten or fifteen minutes. He went and sat down
where he could hear them talk, so that he could hear his voice in its slightest

tones, and notice his mode of expression—where he could look at him and see

his action. He came here, went into the jail, had a conversation with him, and
had not a shadow of doubt that he certainly was the man he saw in Elmira
on the 13th or 14th.

Now, they have put the prisoner where he could not get to Elmira until the

night of the 13th, and this gentleman must, therefore, have seen him after lunch

on the 14th. Two and two make four, according to the arithmetic I learned

when I was a little boy.

Now I bring you to the testimony of Mr, Stewart. You saw him, and you
have no doubt of the perfect straightforwardness and truth of his testimony

;

you have no more doubt that these two witnesses knew what they say than

you would have of your own brother. Mr. Stewart tells you there are two
stores separate, yet communicating with a large arch ; that he was in one store,

a hat, cap, boot, and shoe store, &c., and that Carroll was in the other, when a

strangely-dressed man accosted him. He never saw the man before ; he went
into the gentlemen's furnishing department and entered into a conversation with

Mr. Carroll. He was attracted by the man's appearance ; went round the

counter and came and stood near by, where he could hear the tone and voice of

the stranger, and note his manner. He went back again into the other store,

returned again, walked round them, and then went round the counter, back
again. He was there twenty or twenty-three minutes. He tells you that it

was about his dinner-time, and his dinner he testifies was about 12 o'clock. It

was after he had returned from dinner, and was between 12 and 1 o'clock.

Now, what day was that 1 It was the ] 4th, for there was no doubt that the

prisoner was the man they saw there. He told you he was struck not only by
his dress, but by his voice and manner. But he has talked with him here. He
has seen, not his back when he was riding rapidly away ; he has heard him
talk in his natural voice, and not in that calling of the time—10 o'clock and 10
minutes. He has familiarized himself with his voice, his manner, and his con-

versation, and he then comes here, sees him, talks with him, and identities him
as the same person. There could be no doubt about it.
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I next come to Mr. Cn?s. What does he tell you 1 In vain they attempted

an assault upon him. No armor of tempered steel ever withstood an assault;

better than his did, clid in the panoply of truth. He tells us that on the

morning of the ISt-h, between 9 and 10 o'clock, or about that time, as the news
of the death of Lincoln was being received, he had dismissed his clerks, and

was closing his store himself, when he saw a stranger on the opposite side of

the street, whom h.e took to be a fiiend of his from Canada, dressed in a costume

he had never seen any one else wear. That man walked across the street be-

fore he ascertained it was a diflFerent person. Mr. Cass turned when he was
within ten feet of the stranger, who followed him into the store. The man asked

him for shirts of a particular make, which he had not, and he shoAved him
others. The conversation then tui-ned upon the cause of closing the stores. He
made a remark, which was somewhat offensive to Mr. Cass, which led to a con-

versation and an explanation on his part. He noticed his manner ; he noticed

his voice and his features. He comes here, visits the man in jail, talks with

him, hears his voice, and knows he is the man.
Now, gentlemen, need I weary your patience with a further vindication of

this young man ? I repeat that they have proved a change in the plan, made
at a time when it could not have been communicated to this party, and at a

time when it was physically impossible almost for Surratfc»to have assisted in

the execution, even if he had known it. Finally, upon this point, when they

have proved, as they have clearly, that after Surratt left the United States,

about the 3d of April, he had no communication with the co-conspirators, and
was on his way to learn what the new plan Avas ; that is, according to their

proof. He had no opportunity to combine with the individual conspirator who
committed the assassination, or as one of the co-conspirators.

Let me say, further, that it is to my mind perfectly clear that the government
knew all this before this indictment was found.

I am done Avith the defence of Surratt. I ask your indulgence for a short

time upon one or tAvo other parts of the case. I say that, from the evidence in this

case, it is clear to my mind that the government kncAV these substantial facts

before this indictment was found. And if this evidence now before you, then

in their possession, had been laid before the grand jury, instead of the misera-

ble recital of Weichmann, his Avritten statement, you would never have been

troubled with the trial of this case. It is not within the range of our privilege

to state to you what has been communicated to me by William P. Wood, chief

detective of the Treasury Department, upon this subject. But after this case

is over you may have an opportunity of knowing what that statement is. In-

dependent of the revelations of William P. Wood, made to me on the public

streets, and in the presence of three or four others, the proof is clear that the

government kncAv the scheme to abduct did exist, and had been abandoned.

They knew it did exist prior to the 16th of March, because the trial of the con-

spirators had possessed them of that knoAvledge. They knew there was no

meeting of the conspirators, and no steps taken by the conspirators, after the

16th of March to renew that original plan. They knew, for the evidence was
there, that on the 24th or 25th March, Avhichever it was, Surratt left here for

Richmond, for they traced him to Richmond ; they traced him back to this city

on the night of the 3d of April ; they knew that on the night of the 3d of April

be was not out of his mother's house, unless it was Avith that arch traitor Weich-

mann ; they knew when he went from here—not fleeing them, for he had noth-

ing to flee from—and that he reached Canada on the 6th of April. That is all

in proof. They knew he left Canada to come to Elmira on the 12th of April, and
was there on the 13th and 14th of April. And I would like to knoAv what has be-

come of the register of that Brainard House in Elmira, where he stopped. It

has been searched for over and over again by different people. They knew, if

they knew anything, that from Elmira he telegraphed to Booth ; they knew it
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as well as tliey know it now. They knew that Booth had written from New
York to Canada as well as they know it now, and that it was responsive to

Booth's letter that he came to Elmira, as well as they know it now. It is all

untrixe. But, true or not, they knew it as well before this indictment was found

as they do now. They knew that he returned to Canada on the ISth, and re-

mained there until the 17th September following, when he went to Europe;
that he never was here again until he was brought here in chains. And with

this knowledge ; with this complete vindication ; with what the public never

saw ; Avhat the grand jury never saw ; what that military commission never

saw—Booth's diary, buried in the vaults of the government, secreted from all

eyes ; kept away from Congress and every one else—they knew all this, and
they had recalled in the fall of 1865 the reward they had offered for his appre-

hension. They knew his innocence when they recalled the reward which they

bad offered for his apprehension, and which they have taken* the trouble to

prove. Well, he is caught ; he is caught in Egypt, and he is brought here. Pu'blic

justice demanded an investigation— I agree; and he ought to have been put upon
his trial—I agree. Every facility should have been offered for his defence. A
great and magnanimous country should have helped to ascertain the truth ; and
when the truth was developed, when it stood in capital letters so large that he who
runs may read—aye»iu letters of light, so that it may be read in the darkest night,

" not guilty " upon the evidence of the prosecution, they should have abandoned it.

God save the country when its leaders prove the innocence of a man and then

prosecute him for his life, to gratify, not public justice, but something else no

country ought to gratify. There is a leaf in our public history which deserves

to be read, and read carefully. In October or November, 18G5, the reward of-

fered for this young man's head by the government was withdrawn. Through
the political campaigns of that fall public attention was called to the trial, con-

viction, and execution of his mother. A strong voice—a voice for the people

—

a voice that made iiself heard throughout the confines of this country in the

halls of Congress, pronounced it a judicial murder. It was charged distinctly

that it was brought about by a suppression of proof. The political effect of

that proceeding was beginning to be felt. A miserable wretch, who had re-

ceived hospitality at the hands of Surratt and his mother iu other days, sought
after him and betrayed him. He had eaten salt at his mother's table. He
is betrayed, seized, imprisoned, and brought to this country. The govern-

ment know they cannot convict him ; but these men, who have been assailed in

Congress, believe they may receive a vindication of their conduct at the hands
of a jury.

For four weeks—for more than four weeks—have we been trying Mrs. Sur-

ratt. More than four weeks ago the innocence of this young man was com-
plete; but it did not answer the purposes of this prosecution. The Supreme
Court has decided, as was most eloquently said by my excellent associate, that

the tribunal by which Mrs. Surratt was condemned and executed was an ille-

gal, unconstitutional tribunal, without authority. Politicians and lawyers have
denounced her execution as a murder, and based on an insufficient proof. It

was necessary for the pi'otection of the actors in that portion of this drama to

make some new move and to satisfy the public mind ; and it was equally neces-

sary that the sacrifice should not escape from the horns of the altar. They
bound him with chains, the counsel says. I say they were forged chains.

They bound him with chains of iron. I say there were false links which united

them together. They say it was not a magic chain, but one which cannot be

broken, connecting him witb the crime and the past. I say it was a chain

fabricated—colored as iron, fabricated of earth, covered over with the gloss of

eloquence, polished by ingenuity ; but it breaks at the touch. The gentleman
says that their evidence is complete, connecting him with the past. The dis-

trict attorney says that you are to weigh that evidence. If it were not beneath
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the dignity of this occasion—and yet T do not know tint it i.'^, for it has almost

become farcical—I would go to the historian of the State of our brother coun-

sellor from New York, and would refer him to the celebrated case in Knicker-

bocker. The learned judge had two men appear before him in controversy

about their accounts. One produced a small book in which the accounts were
legibly written. The other produced, as an offset, a much larger book, and
asked that it should be decided according to weight of evidence. The judge
announced his decision that " dis book is a much pigger book zan dat book and
you has your gase." The counsel for the prosecution tells you he has thirteen

witnesses, and that the weight of evidence is to control. Gentlemen, suppose
you were to have four pounds of pure gold in one scale and thirteen of false,

base metal in the other scale, it would be a much better comparison. We have
given you the pure metal ; it has a clear ring. We give you Cass, Stewart,

Carroll, Atkinson, not to say Bissell. They ring like a morning carol ; they
gladden the heart of this young man. They ring with a cheerful peal ; they
ring triumphantly ; they ring victory—not guilty. What are these poor, leaden
things. You can get no sound out of them but a dead sound. Gentlemen, you
are to take the witnesses on the two sides and weigh them according to their

value in the scales of truth. It was very boastfully said in the opening of this

case that they would vindicate the conduct of the law officer of the government
engaged in the conspiracy trials. They would produce Booth's diary ; they
would show that the judgment of the court was submitted to the cabinet and
fully approved ; that no recommendation for mercy for Mrs. Surratt—that no
petition for pardon to the government—had been withheld from the President.

Is it so ? As the trial progressed it became painfully clear that it was not John
Surratt alone upon his trial. Despairing of success with the son they turned

their attack upon the mother. To that I shall briefly ask your attention. It

is connected with the case of the son.

Now, gentlemen, let us see who was Mrs. Mary E. Surratt. I believe no
tongue has spoken of her except in her praise, unless it be Lewis J. Weichmann
and John M. Lloyd. Entirely happy in her temper and disposition, and in the

pursuit of those just duties which were preparing her for the training of her

children, and for her future life, here and hereafter, evidently happy in her as-

sociations. Look at these witnesses who appeared before you upon that stand.

Mrs. Holohan, and those children of nature, little Miss Fitzpatrick and Miss

Lee Jenkins. No breath of suspicion ever passed across her path ; no taint of

failure in any of the relations of life touched her, so far as we know, and, except

from the mouths of these two men, she walked peerless and without reproach.

That she was lovable is shown by the testimony in this case ; that she was
loving is most true. She receives under her roof, shortly after her arrival in the

city, a young man who is introduced by her son as an old college mate. She
receives him as a friend of her son ; she treats him as a son. In sickness she

nurses him, in health she waits upon him. She pours out to him tenderness

;

she admits him to all the freedom of her family as though he were a son. Two
brief months pass, and a stranger is introduced into that family, gifted in a most

eminent degree, fascinating in his manner, attractive in his appearance; and this

leads me to explain about his hands, by the way, which Mrs. Hudspeth identi-

fied as those of Booth, from their smallness and delicacy. Booth's hands were

large—so large as to be a deformity and the only deformity about his person. This

person is introduced by the son, or by the friend she has treated as a son, and

this intimacy grows as his influence increases, over not only the son, but the

mother, and with the young girls in the family. It was natural—most natural.

Two short months passed, and this gentleman is a frequent visitor at her house.

A man comes there, introduced by Weichmann. He has told three stories about

it. The man is brought by him into Mrs. Surratt's parlor, and is introduced to

her as Mr. Wood. He tells you that man came to the door and asked after
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Mr. Surratt ; he was not at liome ; he then asked after Mrs. Surratt. Could

he see her? "Yes; what is your name] I will introduce you." He walks ia

and introduces him. That man stays one night, according to Weichmann'a
story, and supper is provided for him. He leaves the next day, and again ia

ahout two weeks returns. Up to this time Herold has never been in the house.

Atzerodt was frequently there, and is treated as a simple body, with a nick-

name, and is made a sort of butt in the house. Booth is there, according to his

story, almost every day, yet he swears to you he never saw Booth in the house

with Atzerodt. He distinctly and positively swears to it. He tells you that

the introduction of Booth was some time in the latter part of 1864, or beginning

of 1865 ; that he and Surratt were both introduced to Booth by Dr. Mudd at

the same time, on Seventh street. He swears before the military commission,

within six weeks after the death of the President, that that was about the 15th

of January. He admits he swore so. He says he fixes the date by the date

of a letter which he received about that time.

Now he fixes it by another incident, which incident is equally untrue, for he

says now it was just after Surratt left Adams's Express. In another part of his

testimony he says it was just after he went to Adams's Express; but still, in

another part of his testimony, it was fixed by Dr. Mudd—Dr. Mudd came to

Washington on the, 22d of December, and left just after Christmas, and it was

after he came here Booth visited very frequently. This man Weichmann is treated

as a son, and trusted with the range of the house ; confided in by all ; sleeping

in the same bed with John Surratt ; drinking the same whiskey with Holohan

;

wearing the same clothes with Atzerodt ; out at night with him, and in the day.

This man knows just as well all that is going on in that house among these meu
as any other human being. They could not, if they would, conceal it from him.

He is too prying—too inquisitive ; he is too thirsty after knowledge. He as-

sociates with these people, and he is acleik in a branch of the War Department

;

converses with Howell, a blockade-runner, well knowing him to be a blockade-

runner ; talks with him about the number of piisoners, and the knowledge

he has obtained in the department to which he belongs; Howell teaches him

the cipher, and yet he never intended to make any communication to be used

in the south ! Did he know what was going on ; was he a party or not ? Can
you separate them ? Can you put him to sleep while the others are rioting down
stairs'? Does he not tell the story of Surratt and Payne playing with bowie-

knives ; that they stopped when he made his appearance, but as soon as they saw

who it was they went on with their game 1 0. no ! they threw dust into his

eyes.

I tell you, gentlemen, that man, with that cipher in his possession; with that

knowledge of the condition of the prisoners ; with those frequent conversations

with Howell, the blockade-runner ; with that intimacy with all these parties en-

gaged in this conspiracy—that man knew everything as well as they did. He
did not deny it. It is written in broad letters upon his face. There is much
to be learned by an examination of the face, and you saw him upon the stand.

I do not want to describe him
;
you all looked at him

;
you all saw through him

as your eyes fell upon him, quivering as he tried to cover himself, as it were,

with a garment to prevent your penetrating into his inmost heart and see what

was lying there.

Well, a brief month passed and a change takes place in this fiiraily and with

these parties. In the mean time there are extraordinary incidents. A new actor

is introduced, Mr. John M. Lloyd. Mr. Lloyd tells you that early in March,

(and I call your attention to it on Surratt's account,) Surratt, Herold, and Atze-

rodt arrived at his house with som ; arms and carbines, that Surratt told him to

conceal them, and that he innocently concealed them Did not Mr. Lloyd know-

more than that? We shall see by and by. I pass on. Again Mrs. Surratt is

at Surrattsville on business, and on her way there, on the 11th of April, she
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meets Lloyd near the Eastern Branch bridge. He gets out of his buggy to talk

with her. Lloyd tells you that, in the presence and hearing of this man Weich-
mann—for he could have heard if he had listened—and Weichmann looked right

at him as he began to talk, he tells you in his presence that Mrs. Surratt told him
to have those arms ready, they would be wanted in a few days. Weichraanu
does not tell you what was said He says that they spoke in so low a tone that

he did not hear. In the trial of the conspirators he swore that it was in a whisper,

and admits that, when in conversation about it afterwards, Lloyd reproached him
for having said it was in a whisper ; that Lloyd said it was in an undertone, but

loud enough to be heard. Is it true 1 Here begins the conflict between these

two, I tell you that Mrs. Surratt knew no more about these arms being in the

house than you do ; and I will say, by-the-bye, that I think Lloyd wns as deep

in this scheme of abduction, or whatever it was, as Weichmann, Booth, Herold, or

Atzerodt.

Well, the time passes, and again, in a few days more, on the 14th of April,

this lady is summoned to Surattsville in the country, on business, as is proved

by the letter of Mr. Calvert, not offered in evidence, but spoken of by the

witnesses. She reaches Surrattsville.

Now, gentlemen, up to this time Weichmann has not heard any disloyalty.

This conversation took place between Lloyd and Mrs. Surratt within Weich-
mann's hearing, but he has not seen or heard anything wrong about her.

He drives her to Surrattsville. When he arrives there he does not see him.

He sees him before he goes away. He gets into his buggy and drives up and
down the road, and remains there until Mrs. Surratt is ready to go away. John
Lloyd tells you that Mrs. Surratt was out, ready to go away when he got there.

JHe drove into the yard, and she came to him with a parcel, which she carried

out from the buggy, and then asked him to mend the buggy. Weichmann tells

you he came out with a piece of rope, and that he got in behind the horse to tie

up the broken spring. Now let us go back a step or two.

Between two and three o'clock Weichmann and Mrs. Surratt started to go out

to Surrattsville. He said that he had been after the buggy ; that he saw Booth,

and shook hands with him. When he came she came out to get into the buggy;
and said, " Stop, let me go back and get those things of Mr. Booth's." She
brought down and put into the buggy something wrapped up in a paper, about

,

five or six inches in diameter, which she says was brittle glass ; that he carried

it safely to Surrattsville. Lloyd tells us that the paper parcel she gave him was
a field-glass, and it has been exhibited here to you as having come through that

means.

Now, gentlemen, on the trial before the military commission he admits that

she did not say, " Wait until I can get those articles of Booth's ;
" that she did

not mention Booth's name before they started in the buggy ; that the parcel she

put in the buggy he handled, and thought it was a half dozen saucers. He
now comes and tells you a directly opposite tale ; that she told him to wait until

she could get Booth's things, and that she brought down a field-glass—not a

half-dozen saucers. He couid not have been mistaken about that. Now, when
it suits his convenience, he gives you John Lloyd's field-glass, and he turns the

half-dozen saucers into a field-glass belonging to Wilkes Booth.

But that is not all this poor creature, Lloyd, himself utterly entangled in

this conspiracy, tells us—that when he got home from ]\Iarlboro' that day, he

was drunk—quite drunk ; that he wfent into the house and received this field-glass

from Mrs. Surratt; laid down, and was taken sick before she came to him to get

him to mend the buggy. Neither tells the truth. We put upon the stand another

witness, wholly indifferent as between them—Bennett Gwynu, Avho tells us what
part of the buggy was broken; how he directed it to be repaired by Mr. Wil-

liam Notty—for a rope to tie it up; who tied it up he did not name; but he

did not see John M. Lloyd there at all. John Lloyd tells you he was very
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drunk that night; but the next morning when he was met by detectives in pur-

suit of Booth, thej^ tell you he was quite sober. Clarvoe knew him well. He
told Clarvoe that he had been up all night, and he took upon his soul an obli-

gation as strong before God as the oath administered upon this stand, that he

had not seen Booth or Herold. It had not the legal obligation of an oath that

binds a man and subjects him to the punishment of perjury; that is a mere

temporal view of it. It is the obligation that binds him to his God, and makes

him responsible there, not here ; and he who takes that name with a solemn

pledge of his truth is just as much a perjured liar and villain, if it be not true,

as if he had sworn it upon the stand, under the sanction of the law. He
swears now, when these detectives meet him, and he takes the most solemn

form of obligation which he can impose upon his soul, that Booth and Herold

had not been there that night, and he knew nothing about it. But he comeS

here and tells you, with no higher obligation upon him, that these men had

been to his house that night, and that he had given them this field -glass,

whiskey, and carbine ; and you are to believe him now, and connect Mrs. Surratt

with this transaction, and you are to do it upon the oath of this miserable,

drunken, perjured wretch. It matters not now to her; she sleeps the sleep of

the just; she sleeps in the arms of her Savior; she has passed beyond the influ-

ence of mortal control. If that man lied before that commission, he lies now.

Strike out his testimony. Did John M. Lloyd tell the truth] I shall have

something more to say about Weichmann. 1 dismiss John M. Lloyd now and

forever.

I think, gentlemen, you will find, by a review of the testimony of Weich-

mann himself, that the view I have taken of the testimony of Lloyd is fully cor-

roborated. And now I come back to his testimony. There is not in its whole

range one single material and scarcely an immaterial fact which passed in the

presence of any observer, and to which contradiction was allowed by the rules

of law, where we have not flatly contradicted him. There must be some truth

in the statement. He must have a stem of truth on which to weave his false-

hood. The warp is truth, but the woof is all falsehood in this case. First, let

me show you how false he has been to human nature; false to the woman who
nursed him sick, and attended him in health ; who made his life comfortable and

enjoyable; who trusted him as a son, and who, he says, treated him as such.

False to such a woman as that ! Was he false, is the question? Now, let us

look back and see whether he w^as false or not, and by his own admission trace'

him, step by step, in his course. Let us begin, however, further back. He
comes to you to tell you that he accepted a situation at St. Matthew's Institute,

in this city. That is to make a favorable impression; on the contrary, when he

is cross-examined he tells you that he besought and begged the situation, and

was glad to get it. To accept a situation implies that it was tendered to him.

To beg for it is not to accept it. He accepted a situation at St. Matthew's, and

he says, in his cross-examination, "I sought it, and was glad to get it." This

gentleman has the most remarkable memory of dates and events that ever was

seen, and he gives some most remarkable reasons for recollecting. He says on

the night of the 13th of March, he was at Mrs. Surratt's when Payne came in.

"I fix the time Payne came, because it was two evenings before the 15th of

March, when 'Jane Shore' was played." Now, on the trial before the com-

mision, he fixed the play of "Jane Shore" on a totally different night. On
the 18th of March. " I was out ; I left John at home ; we went to see the ' Apos-

tate ' played by Booth and John McCullough." On the trial of the conspira-

tors, he swore it was on the 28th of March. " On the trial of the conspirators,

I said it was on the 26th; " I now "say it was on the 18th." How does he

make that correction ? He says : " I was introduced to John McCullough on

the 2d of April; I said so then—it was not true." This is on page 412. He
says: "I saw John McCullough's affidavit stating he was here at that date;
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but I changed the date before I saw it, in my own mind, and told Mr. Aiken so,

[ while the defence was taking my testimony. I did swear that Payne came on

( the 13th of March. I fix it because it was two days before the lf>th, when
i 'Jane Shore' was played. It was on the 18th when Booth played ' Pesmra '

,' with McCullough." Now, when was he introduced to Dr. Mudd, and by Dr.

Mudd to Booth? "I was introduced to Dr. Mudd in the winter of 18G4-'6o,

;
when Booth had room 84. I did state before the commission that I could fix

it by the Pennsylvania House register. I did so ; it was about the loth of

January, to the best of my recollection. I now say it was in the winter of

i 1864-'65, and was fixed positively by the time Booth occupied room 84. I fix

'

it by the fact that John Surratt was employed at Adams's Express Company a

!
short time after this introduction. This has occurred to me within the last two

I

years. I have been to see when he was employed at Adams's Express, and

:
learned that it was on the 31st December. I must have been introduced be-

,
fore I stated 1 was, on the conspiracy trial, which was on the loth of Jau-

; uary."

I
The question was pressed upon him at what time he was introduced to Dr.

Mudd. He evades it ; but at last he says that, since proof was given on the

trial of the conspirators that Dr. Mudd was not here at the time fixed by

him, he was here on the 22d of December, and he knows also by the fact that

Surratt did not go to Port Tobacco until after that introduction. He says :•

" 1 have thought over this matter for two years." He says :
" I do not recol-

lect when on my way to prison whether John M. Lloyd asked me, or I asked

him, in what tone of voice Mrs. Surratt spoke. I told him I testified she spoke

in a whisper. He expressed astonishment."

Here, then, are these strange, irreconcilable contradictions from a witness

who comes here to take the life of the son, after he has succeeded in taking

the life of the mother. Again, as to his times, dates, and memories, I refer

to page 417 : '• Surratt went to New York and saw Booth early in Februar3',
' 1865. I remember it was while Howell was in the house, but I cannot fix it

within ten days. A lady came back with him ; he did not tell me he went to

bring her. He told, some days after he got back, that he saw Booth. He
was absent about two days and one night." He says: "I did not keep the

1 days, hours, or minutes of everything." He says : "John Surratt told him he

[
went on that day."

' While he belonged to the Commissary General's office he made several state-

ments of approximate estimates of the number of prisoners, but never told

Father Rorcaford that he furnished information to Howell, though he knew
Howell was a blockade-runner. He says : "After I left the stand, before the

recess, I did go to counsel, and he asked me another- question. I did not sug-

gest the question ; but they asked me about what I had called their attention

1 to." Now, on page 426, he says :
" I met Payne on two occasions at Mrs.

i
Surratt's. I cannot fix the dates. I think it was in the latter part of Feb-

• ruary, 1865. I said before the military commission that I told him I Avould

' intro"duce him to the family if he desired it." Finally, after evading my ques-

tion as long as possible, he answers : "Yes, he had introduced him." He says,

on page 431: "to the best of my knowledge, I never loaned my cloak to Atze-

rodt. Atzerodt once put on my hat, and had a laugh about it. It came do'vn

over his eyes; but that was all."

Now, I need only to call your attention to the contradictious of this testimony

as to Payne and as to Atzerodt by Mrs. Hollohan, Miss Fitzpatrick, and Miss

Jenkins* They tell you that Wood never was known to any on« of that family
' by any other name but Wood. They never heard the name Payne until after

' their arrest; yet this man swears that he introduced him on the second occasion

as Mr. Payne. We have referred to his former visit as Wood, and recollect

him as the same man who spoke to him as Wood, though he was introduced

I 79
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now as Payne. Again, each one of them testifies to the fact of his exchanging

clothes with Atzeiodt, not once, not twice, but over and over again; seeing him

at different times with different articles of dress belonging to Atzerodt. He
swears tp lending him his cloak, and fo his putting on his hat once, but on no

other occasion, and adds, "I am willing to state everything." Again, he swears,

that Payne left on the 16th, after that sparring exhibition in his room with

John Surratt; that five or six days after that, while passing by the post office

with Surratt, Snrratt wont into the post office and received a letter addressed to

"Sturdy," opened it, and it turned out to be a letter from Wood ; that Surratt

told him it was a letter from Wood. Now observe, he says that was five or six

days after this. He says on the conspiracy trial that that letter was received

fourteen days after Payne came to Mrs. Surratt's, He knows Payne came on

the 13th, because "Jane Shore" was played on the 15th, and Payne went on

the ]6th. Yet he swore tipon the stand here that it was five or six days after.

On the conspiracy trial he swears that that letter was taken out of the post office

fourteen days afterwards, and here he swears it was five or six days afterwards.

"Payne returned on the 27th of March, as I understood by an interview Surratt

had with him at Mrs. Murray's. I recollect that the date of the receipt of that

letter was before the 27th of March." I now read from page 432:

" Q. On the trial of the conspirators did you or not state that that letter was received some

two weeks after the incident of the fencing with the bowie-knives ? A. Yes ; and I fixed the

•20th of March.
" Q. Did yon not say, ' Some two weeks after, Surratt, when passing the post office, went

into the post office, and inquired for a letter that was sent to him under the name of James
Sturdy, and I asked him why a letter was sent to him ixnder a false name, and he said he

had particular reasons for it?' What day was that? A. It must have been about two weeks

after that affair.

" Q. The latter end of March ? A. Yes, sir ; it must have been before the 20th of March.

The letter was signed Wood.
" Q. Now, if that fencing took place on the t5th of March, how could you make out that

it was two weeks afterwards ? A. I was mistaken in the time at first, but I fixed the time,

and Ifixed the time of the horseback ride in front of Mrs. Surrut.t^s house the 20th of March; /,

think you icillfind Ifix it at that date. [He now fixes the 16th.]

"Q. In regard to that horseback ride—did you state ou the other trial, 'I will .state that,

as near as I can recollect, it was after the 4th of March ; it was the second time that Payne
visited the house ; I returned from my office one day at half-past four o'clock,' &c. A.

Yes, sir.

" Q. Then you gave an account of these parties coming to your room, and state :
' Some

two weeks after Surratt went to the post office and got a letter addressed to James Sturdy ;'

did you state that ? A. Yes ; I afterwards fixed the date of that horseback ride, in answer

to the question of Mr. Cox, on the 20th of March. You will find it in the second volume.
" Q. Then you have examined carefully the testimony that you gave down there ? A. I

have studied over it for the last two years. You do not suppose that such an incident as

that is an every-day incident in my life, and that I have not been thinking of it ?

" Q. Is there anything else you have been doing ? Have you been writing it down ? A. I

have written it down. 1 have written about it frequently.
" Q. Have you not within the last few months? A. Yes; I have within the last few

months.
" Q. Have you not written out a very full statement within the last few months? A.

Yes, sir ; I thought it was my duty,
" Q. Have you not read over and studied that statement very carefully ? A. Yes, sir ; I

have read it over.
" Q. Have you not read it over more than once ? A. I have read it over several times."

I will not take up your time by stating what he said about his testimony before

the grand jury. To proceed, he says he met Atzerodt the latter part of Januaiy,

1865, about three or four days after his introduction to Booth, and several days

after Surratt got back from Port Tobacco ; that he was very frequently at the
'

house, and that Surratt introduced him, as he did every one of the party. He
says " on the 2a of April I met him there." Surratt was not there on the 2d

of April ; Surratt was in Richmond. He says : " I never saw him there when
Booth was present. He was present, it may be, ten or fifteen times. Booth

was there every day he was in the city." Now, gentlemen, you recollect Mr.
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Barry was examined as a witness on the stand, and that he tells us he brought

,
back the horses which Surratt took to Port Tobacco ; that he found Booth and

Atzerodt at Mrs. Surratt's house, and spent a portion of the evening there
;

that Weichmann was one of the party. Weichmann swears about Dr. Wyvill

taking the horses back, and gives a detailed account of it. Dr. Wyvill swears

he did not bring them back, and never was in Mrs. Surratt's house, wliile Mr.

, Barry swears he did bring them back.

i
They may tell you that these are immaterial circumstances ; aye, but when

! we pile up grain after grain, day after day, incident after incident, you make

I
the mountain, and it is the last hair that breaks the camel's back. So it is with

these apparently trivial contradictions. They run into statements of facts,

details, times, dates, and envelop him in inextricable ditficulties. It may
appear at first that we contradict on immaterial points ; but we contradict him to

,
such an extent as proves to you that he has been weaving a web, and not recol-

{
lecting what has passed.

!
Again he swears, on page 376. that he met Payne at Mrs. Surratt's in the

I latter part of February, 1865, while in his cross-examination (page 411) he

I says Payne came on the 14th of March. He says here that he never was

I

under arrest. I read to him his response on the other trial, that he was put in

I
charge of an officer by McDevitt and that he was never for any time out of his

1 custody. He swears that he was appointed a special officer by the War De-

i

partment to go to Canada. You know that was inserted merely to give him

i* transportation, and that McDevitt had him all the time in custody. He says

I

on page 444 :
" I remember better now than I did two years ago, for I had been

1 H prisoner then, and was suff'ering from extreme nervousness." In other words,

he remembers now better than he did a month after the transaction, because he

;
had then been in prison, and was suffering from extreme nervousness. He says :

j

" My memory is more distinct now than it was then." He was asked whether

i
he had read a report of that trial, and he admits that he read it a day or two

i before he gave his testimony. He says on page 449—and now we aie coming

i to the keys that unlock the mystery of his hostility to these parties—" I

I may have said my character was at stake in this trial, and I intended to do all

I

I could to aid the prosecution." He intends to do all he can to aid the prose-

I

cutiou, and he tells the extraordinary story of a remark made by Mrs. Surratt

• as they approached the city after their visit to Surrattsville, and reached an

. elevation overlooking the city—" That all this joy would be turned into mourn-

ing for the sins of the people," or words to that effect. He is asked if he said

that before the military commission, and replied that he did not, but that he

recollects now better than he did two years ago, and gives this important proof

i for the government. He says he did not then state the remarks made by Anna
Surratt on the night the officers came there, referring to Booth having been

there only an hour before, because it was not as clear then in his mind as now.

j
Now he intends to do all he can for the prosecution !

[
"Q. You say Mrs. StuTatt asked you to pray for her intentious on the 14th of April?

Have you stated this matter before to anybody ? A. (No response.)
" Q. Have you written it down? A. No, sir ; I did not write it.

" Q. Have you ever written it down ? A. I have written it all down here within the last

five or six months. I prepared a statement for the prosecuting- anorney.
" Q. Do you recollect whether, when you tirst wrote it down, you did not write that this

exclamation of hers, or application to pray for her intentious, was after she had made that

remark in reply to her daughter ? A. No, sir ; I am positive I never wrote that down as

happening after the assassination. She asked me to pray for her intentions before the assas-

sination.
" Q. Didn't vou tell ns, on yonr examination here the other day, that she was walking up

and down the room, with beads in her hands, and very nervous and excited, when she asked

you to pray for her intentions, after the detectives had gone away ? A. No, sir.

" Q. Have you not, in a verbal or a written statement, or both, said that after the detectives

had guue away, and after the remark of Miss Anna Surratt. and the reply of her mother, she,

Mrs. Surratt, while walking up and down the room with beads in her hands, and in a state



1244 TRIAL OF JOHN H. SURRATT.

of agitation, asked you to pray for her intentions ; to which you replied, ' I do not know what
vour intentions are, and I cannot pray for them ;

' when she answered, ' Pray for them
"anyhow .'

' A. I am positive all that occurred before the assassination.
" Q. I am not asking yon what you are positive about, but I am asking you whether you

have not written down, and have not stated, that that thing occurred after the detectives had
gone? A. No, sir ; I do not remember to have done anything of the kind."

Now, let us look at that testimony for one moment. Let us see where we
are. Mrs. Sm-ratt had been to Surrattsville, and was very pleasant and cheerful

all the way there and all the way back. According to the theory of the prose-

cution, she then knew that that night her son—we may say, her only son, for

Isaac was in Texas—was to embark in this desperate, terrible, and damnable

crime, with other parties—in the massacre of the President and his cabinet. She

was cheerful and pleasant all the way to Surrattsville and back. When she

came back they had their supper. She was still cheerful and pleasant, although

she saw looming in the distance a halter for herself and her son, if they were

parties in this conspiracy. They are going to commit a more than human, a

diabolical crime. The district attorney has denounced her as diabolical, and

yet she is cheerful and pleasant. That supper over, she starts out with Mrs.

Hollohan, and every man who saw that woman on the stand knew that if

she is not "a guardian angel," she reflects in her character virtue, truth, purity,

and consistency. Mrs. Hollohan tells you that she had engaged to go to church

with her, and that after tea they started to go to church ; that it must have been

somewhere after 9 o'clock; that they walked about half a square, and Mrs.

Hollohan herself suggested that they return, because the night was dark, and

because of that torchlight procession. They returned, and Mrs. Surratt went

cheerfully into her parlor. Yet she was then, according to this story, not only

herself, but her son was in complicity with this horrid massacre. This wicked

man Weichmann knew it would never do to represent that woman as still iu

possession of that peace and cheerful innocence which she manifested. She re-

turns almost from the threshold of that church which leads her above, or he

sends her to evei'lasting death. She goes back; and he, as the serpent who had

wormed himself into her confidence, the man whom she had trusted as a son,

the man with whom her only, her beloved son slept, that man invents a false,

delusive story of her nervous condition and excitement. It is not true—you
know it is not true. If it is true, then Hoiiora Fitzpatrick speaks a lie, and

Lee Jenkins speaks falsely.

Now, if she was not thus crushed, nervous, and excited, walking up and down
the room, Weichmann could not have accounted for her condition, and she never

would have called iipon that man to pray for her intentions. It is a wilful, fab-

ricated lie. No such thing occurred ; no such thing could have occurred. It is

against all womanly nature. If she had no regard for herself, yet standing and
looking at the leap that her son was about to take, according to the theory of

the prosecution, leaping into eternity, with their feet almost in the grave, she

could never have been cheerful; she dared not approach the portals of her

church ; she dared not ask any one to pray for her intentions. Do you believe

it ? It is against a mother's instinct. It is against all the feelings of her na-

ture from the birth of Eve until this day, which makes a mother hover over her

son, cherish him, sacrifice herself for him, not to lead him to destruction. It is

utterly impossible for her to be calm as he is about to take the fatal leap.

Again, this man Weichmann tells you and tells this jury that the next morn-
ing, at the breakfast table, he told the company there assembled that he intended

to go to a justice, or wherever it was necessary, to make an exposure of all that

he knew of this transaction and of this pai-ty, without mentioning the name of

John Surratt ; and then he tells the shameless falsehood, which ought to have
blistered his tongue, and which should carry his name as long as language can
carry it down to infamy, of that poor stricken girl—not here upon trial, not here

to defend herself, not a party in this conspiracy—that she disgraced and debased



TRIAL OF JOHN H. SURRATT. 1245

herself by saying that the death of Lincoln was no more than that of a nigger

in the Yankee army. Do you believe she said it 1 And if she said it in the ex-

citement of that moment, what manly heart would repeat it to her prejudice.

What heart, with the instincts of nature about it, would repeat such a story to

the prejudice of that poor girl, to bring infamy upon her.

Now, let me say a word in reference to the district attorney. I have borne
with some degree of patience the assaults made by him upon this defenceless

prisoner. But I say tliat if I could, to procure the conviction of her brother,

assail as he did the poor girl, imputing to her such a sentiment and on such
proof, I would ask every pure and virtuous woman as she passed me to draw
her skirts aside, lest sne shoi;ld be contaminated with the touch. What, not
satisfied with calling a defenceless man a coward, an assassin, a traitor, but,

still further to inflame the passions of the jury against him, to put upon the

stand that heart-stricken girl—wasted, worn, broken down—now trembling in

an ecstacy of doubt as to the fate of that brother—to rt'peat that remark, and
have printed it in the newspapers, to go into her hands—at such a moment as

this, 1 say, standing as long as I stand at this bar, or any bar—I was going to

say, I believe, the bar of my God—I would make my protest against it.

But, again, you all of you recollect that man's testimony about hearing the

footsteps of the man distinctly in the vestibule, and seeing Mrs, Surratt go to

the door, open it, let a man into the parlor, remain there, and not return after he
left. He tells you of the remark made by Anna Surratt that evening in refer-

ence to that man, and that they were talking of Booth, We stamped the lie at

once. We put upon the stand Honora Fitzpatrick and Lee Jenkins, both at

the table with her, and they testified that it was a Mr. Scott who came up these

steps to leave a parcel of papers for Lee Jenkins, and that Anna Surratt went to

the door to receive them. And yet to see men and women in this presence

shaking hands and passing compliments with such a man as that ! Shame,
where is thy blush ] Virtue, where is tliy shield 1 Innocency, where is thy
protection ? When men and women admit a wretch so base, a son turning against

a mother, a brother turning against brother, a brother tui'ning against sister, in

order to wreak his vengeance upon the fated head of this young man, for whose
prosecution hp is to lend against him all his aid, because—that is his confession

—

because for two years he has been persecuted for their sake. Manhood ! What
a man is that ! He is no man

!

One word more, and I have done. I have exhausted your patience and my
strength. If I had attempted to follow the field laid open for me, I should have
wearied you still more. But I have not strength, nor you patience, and, be-

sides, the case is exhausted. I have a few words to say and to read one other

item of testimony, to show you that Mrs. M. E, Surratt was not guilty; that

the proof against her was not sufficient to have hung a dog; that the proof

against her is rotten to the core. No honest man should cherish it. This man,
Weichmann, tells you that he knows Louis Garland. Who is he ? He is, or

was, a costumer at Ford's theatre. It is not attempted to impeach him. I

would like to know anybody who says he can impeach Louis Garland ; or who
says that Louis Garland has any interest in this case except his sense of jus-

tice. Does any man say he cannot tell the truth 1 Nobody has said it ; no-

body can say it. I challenge impeachment. This poor creature is asked
whether or not he has conferred with Garland after he gave his testimony to the

commission, and what he said on that subject. He denies it. Garland, on page

814, says :

"He wished me to go with him' to St. Aloysius church, as he said he wished to make a
confession; that his mind was so burdened with what he had done that he had no peace."

Does my learned brother mean that sort of confession when he speaks of the

prisoner at the bar ? I have been taught that confession is not to man, but to

God. A new doctrine in the Presbyterian church has been broached here in
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this case. Confession is confession to God, jvho looks into the heart and can

see whether that is pure or adulterated with the hope of gain.

Confession to man, outside of the Roman Catholic church, can secure no

sanction from any minister of religion, except for advice and help.

" Q. Did lie say to you that he was going to confession to relieve his conscience ? A. Yes,

sir ; he did.
" Q. Did you say to him, ' That is not the right way, Mr. Weichmann ; you had better go

to a magistrate and make a statement under oath V A. I did.

" Q. Do you remember his replying to you, ' I would take that course if I were not afraid

of being indicted for perjury?' A. He did make that remark to me, and I then asked him
the particulars. He said if he had been let alone, and had been allowed to give his state-

ment as he had wanted to, it would have been quite a different siffair with Mrs. Surratt than

it was. In the first place, he said that when he came home and had a half-holiday, Mrs.

Surratt said it was a pleasant day

—

"Mr. Pierrepont. Never mind all that.

" Witness. He said it would have been very different with Mrs. Surratt if he had been let

alone.
'• Q. Did he say who troubled him? A. Yes, sir ; he said the parties who had charge of

the military commission.
"Q. Did he say to you that he had been obliged to swear to the statement that had beeu

prepared for him, and that he was threatened with prosecution for perjuiy—threatened with

being charged with being one of the conspirators unless he did. A. Yes, sir, he did ; that it

was written out for him, and that he was threatened with prosecution as one of the conspirators

if he did not swear to it.

" Q. Did he say to you anything about his having been told by a man that he had made
the confession or statement in his sleep ' A. Yes, sir. He said that a detective had been

put into Carroll prison with him, and that this man had written out a statement which he

said he had made in his sleep ; and that he had to swear to that statement. I asked him
why he swore to it when he knew it was not true ? He said part of it was true, but not all

the points that he could have given, if he had been let alone, were contained in it.

" Q. It was on account of that statement that he wanted to go to confession—to relieve

his conscience ? A. Yes, sir.

" Q. Did he tell you that on the 14th of April, ]8fi5, the day of the assassination, Mrs.

Surratt had told him that she wanted to go to see Mr. Nothey on business, having received

a letter from Calvert requiring her immediate attention ; and that they had gone to Surratts-

ville, and when they found Mr. Nothey was not there, and that he and Mrs. Surratt had
.started to come home, when they met Mr. Jenkins, in turning around to see where the

spring of the buggy was broken ? A. He didn't tell me the particular man, but he told me
that if it had not been for some gentlemen calling them back after they had started to Wash-
ington, Mrs. Surratt would not have seen Lloyd that day. He said further, that in turning

round to go back the spring of the buggy was broken, and that then it was they met Lloyd."

Now, this man swears that is not so. If it be true, how does the conduct of

Weichmann stand before you ? If it be true, he stands convicted of having told

one story to the military commission and of having told you another story now,

infinitely more aggravated than the story he told then, because he says he re-

collects it better now than he did then, and because he has determined to give

all his influence to the prosecution, for he seeks to be revenged because these

people persecuted him for two yeai-s ; and this man you are asked to credit.

I should have been very glad to have gone over several contradictions of this

man's testimony by Mr. Hollohan, Mrs. Hollohan, and Miss Jenkins, but I can-

not undertake to retain them in my memory. I wish you could have a copy of

this printed report ; there is evidence here about which there is no lie ; about

Vhich you can have no difficulty; evidence so plain that he who runs may
read. And when the learned judge from New York shall have concluded bis

argument, and when the learned judge on the bench shall have summed up the

case to you, I beg of you, for you have thought over this matter this long time

while this discussion has been going on, not to leave that jury box, but to render

at once a verdict of " not guilty," that this young man may not go forth to the

world with any doubt resting upon him by long deliberations. And if you can

in your conscience, as I know it would be right and proper to do, I ask yoir also

to state in writing, having heax'd this case, your convictions of the innocence of

his mother.
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Saturday Morxing, August 3, 1867.

The court opeued at 10 o'clock.

After the lit>t of jurors had been call bj the clerk, Mr. Pierrepout rose and
said :

May it please your honor and gentlemen of the jury, I have not, in the pro-

gress of this long and tedious cause, had the opportunity as yet of addressing

to you one word. My time has now arrived. " Yea, all that a man hath would
he give for his life." When the book of Job was written this was true, and it

is just as true to-day. A man, in order to save his life, will give his property,

will give his liberty, will sacrifice his good name, and will desert his father, his

brother, his mother, and his sister. He will lift up his hand before Almighty
God and swear that he is innocent of the crime with which he is charged. He
will bring perjurj' upon his soul, giving all that he hath in the world, and be

ready to take the chances and jump the life to come ; and so far as counsel

•place themselves in the situation of their client, and just to the degree that they
absorb his feeling, his terror, and his purpose, just so far will counsel do the

same.

I am well aware, gentlemen, of the difficulties under which I labor in address-

ing you. The other counsel have all told you that they know you and that

you know them. They know you in social life, and they know you in political

affairs. They know your sympathies, your habits, your modes of thought, your
prejudices even. They know h(jw to address you, and how to awaken your
sympathies, while I come before you a total stranger. There is uot a face in

these seats that I ever beheld until this trial commenced, and yet I have a kind

of feeling pervading me that we are uot strangers. I feel as though we had a

common origin, a common country, and a common religion, and that, on many
grounds we must have a common sympathy. I feel as though if hereafter I

should meet you in my native city, or in a foreign land, I shuiild meet you not

as strangers, but as friends. It was not a pleasant thing for me to come into

this case. I was called into it at a time ill suited in every respect. I had just

taken my seat in the convention called for the purpose of forming a new consti-

tution for my State, and I was a member of the judiciary committee. That con-

vention is now sitting, and I am now absent where I ought to be present.

I felt, however, that I had no right to shirk this duty.

The counsel asked whether I represented the Attorney General in this case.

They had, perhaps, the right to ask, and so asking I give you the answer. There
surely is no mystery about the matter. The district attorney, feeling the mag-
nitude of this case, felt that he ought to apply to the Attorney General for

assistance in the prosecution of it, and he accordingly made the application. I

have known the Attorney General more than twenty years. Our relations hAve

been most friendly, both in a social and professional point of view. The Attor-

ney General conferred with the Secretary of State, who is, as you know, from

my own State, and they determined to ask me to assist in the prosecution of

the cause. Ou receiving a letter from the Secretary of State, I came to Wash-
ington, when I met him and the Attorney General. That is the way I happened

to be here engaged in this case ; and I may say that I am assured that there

was no member of the cabinet but those two who ever heard or knew of my
retainer until after my arrival here. I have simply tried to perform my duty

as I best could, but I have no doubt failed to a gieat extent. Atrial protracted

as this has been, and in such oppressive weather, is indeed a trial. It is a trial

to the court, it is a trial to you, it is a trial to the counsel ; it is a trial to health,

it is a trial to patience, and it is a terrible trial to the temper. When the Presi-

dent of the United States was assassinated, I was one of a committee sent on

by the citizens of New York to attend his funeral. When standing as I did

stand in the east room by the side of that coffin, if some citizen sympathizing

with- the enemies of my country had, because my tears Avere falling in sorrow
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over the murder of tlie President, there insulted me and I had at that time re-

pelled the insult with insult, I think my fellow-citizens would have said to me
that my act was deserving of condemnation ; that I had no right in that solemu

hour to let my petty passions or my personal resentments disturb the sanctity

of the scene. To my mind the sanctity of this trial is far above that funeral

occasion, solemn and holy as it was, and I should forever deem myself disgraced

if I should allow any passion of mine or personal resentment of any kind to

bring me here into any petty quarrel over the murder of the President of the

United States. I have tried to refrain from anything like that, and God help-

ing me, I shall so endeavor to the end.

To me, gentlemen, this prisoner at the bar is a pure abstraction. I have no

feeling toward him whatever. I never saw him until I saw him in this room,

and then it was under circumstances calculated to awaken only my sympathy. I

never knew one of his kindred, and never expect to know one of them. To me
he is a stranger. Toward him I have no hostility, and I shall not utter any
word of vituperation against him. I came to try one of the assassins of the

President of the United States, as indicted before you. I laid personal consid-

erations aside, and I hope I shall succeed in keeping them from this cause, so

far as I am concerned. I believe, gentlemen, that what you wish to know in

this case is the truth. 1 believe it is your honest desire to find out whether the

accused was engaged in this plot to overthrow this government, and assassinate

the President of the United States. My duty is to tiy to aid you in coming to

a just conclusion. When this evidence is reviewed, and when it is honestly

and fairly presented, when passions are laid aside, and when other people who
have nothing to do with the trial are kept out of the case, you will discover that

in the Avliole history of jurisprudence no murder was ever proved with the de-

monstration with which this has been proven before you. The facts, the proofs,

the circumstances all tend to one point, and all prove the case, not only beyond
a reasonable, but beyond any doubt.

This has been, as I have already stated, a very protracted case. The evi-

dence is scattered. It has come in link by link, and as we could not have
witnesses here in their order when you might have seen it in its logical bear-

ings, we were obliged to take it as it came; and now it becomes my duty to

put it together and show you what it is. I shall not attempt, gentlemen, to

convince you by bold assertion of my own. I fancy I could make them as

loudly and as confidently as the counsel upon the other side, but I am not here

for that purpose. The counsel are not witnesses in the cause. We have come
here for the purpose of ascertaining whether under the law and on the evidence

presented, this man arraigned before you is guilty as charged. I do not think

it proper that I should tell you what I think about everything that may arise

in the case, or that I should tell you that I know that this thing is so and so,

and that the other is another way. My business is to prove to you from this

evidence that the prisoner is guilty. If I do that I shall ask your verdict. If

I do not do that I shall neither expect nor hope for it.

I listened, gentlemen, to the two counsel who have addressed you for several

days, without one word of interruption. I listened to them respectfully and at-

tentively. I know their earnestness, and I know the poetry that was brought
into the case, and the feeling and the passion that was attempted to be excited

in your breasts, by bringing before you the ghost trailing her calico dress and
making it rustle against these chairs. I have none of those powers which the

gentlemen seem to possess, nor shall I attempt to invoke them. I have come
to you for the purpose of proving that this party accused here was engaged in

this consf)iracy to overthrow this government, which conspiracy resulted in the

death of Abraham Lincoln, by a shot from a pistol in the hands of John Wilkes
Booth. That is all there is to be proven in this case. I have not come here
for the purpose of proving that Mrs. Surratt was guilty, or that she was inno-
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cent ; and I do not understand why that subject was lugged into this case in

the mode that it has been ; nor do I understand why the counsel denounced the

military commission who tried her, and thus indirectly censured, in the severest

manner, the President of the United States. The counsel certainly knew when
they were talking about that tribunal, and when they were thus denouncing it,

that President Johnson, President of the United States, ordered it with his own
hand; that President Johnson, President of the United States, signed the war-

rant that directed the execution ; that President Johnson, President of the

United States, when that record was presented to him, laid it before his cabinet,

and that every single member voted to confirm the sentence, and that the Presi-

dent, with his own hand, wrote his confirmation of it, and with his own hand signed

the warrant. I hold in my hand the original record, and no other man, as it

appears from that papei-, ordered it. No other one touched this paper; and
when it was suggested by some of the members of the commission that in con-

sequence of the age and the sex of Mrs. Surratt it might possibly be well to

change her sentence to imprisonment for life, he signed the warrant for her death

with the paper right before his eyes—and there it is, (handing the paper to Mr.
Merrick.) My friend can read it for himself.

My friends on the other side have undertaken to arraign the government of

the United States against the prisoner. They have talked very loudly and
eloquently about this great government of twenty-five or thirty millions of

people being engaged in trying to bring to conviction one poor young man, and
have treated it as though it were some hostile act, as though two parties were liti-

gants before you, the one trying to beat the other. Is it possible that it has come
to this, that, in the city of Washington, where the President has been murdered,
that when under the forms of law, and before a court and a jury of twelve men,
an investigation is made to ascertain whether the prisoner is guilty of this great

crime, that the government are to be charged as seeking his blood, and its offi-

cers as " lapping their tongues in the blood of the innocent ?" I quote the lan-

guage exactly. It is a shocking thing to hear. What is the purpose of a

government? What is the business of a government ? According to the gen-

tlemen's notion, when a murder is committed the government should not do

anything toward ascertaining who perpetrated that murder; and if the govern-

ment did undertake to investigate the matter, and endeavor to find out whether
man charged with the crime is guilty or not guilty, the government and all

connected with it must be expected to be assailed as bloodhounds of the law,

and as seeking " to lap their tongues in the blood of the innocent." Is that the

business of government, and is it the business of counsel under any circumstances

thus to charge the government? What is government for? It is instituted for

your protection, for my protection, for the protection of us all. What could we
do without it ? Tell me, my learned and eloquent counsel on the other side,

what would you do without a government ? What would you do in this city ?

Suppose, for instance, a set of young men who choose to lead an idle life say to

themselves that it is not right that some rich man living here should be enjoy-

ing his hoarded wealth, and they break into his house at night and steal there-

from. My learned friend would say, when you came to prosecute them for that

robbery, " What ! would you have this great and generous government of

twenty-five or thirty millions of people pursue these poor young men, who
merely tried to break into the house of one of your citizens and steal his money ?"

Should not this government be generous and let them go? Oh, yes! Let them
off. Well, they are let ofi", and a few days afterward they break into the house
of my friend Merrick for the purpose of stealing his money, when he, a brave

man, undertakes to resist them, and in doing so they strike him down in death.

Oh, generous government ! with from twenty-five to thirty millions of people,

let the young men off. Why should a great and generous government with all

its powers be pursuing the young men who thus murdered Mr. Merrick while



1250 TRIAL OF JOHN H. SURRATT.

attempting to prevent a robbery at his house ? Why should the officers of the
j

government be " lapping their tongues in the blood of the innocent]" Suppose .

this view as to the duty of a government were universally entertained, what
j

would be the result? How long would your government last? How long ti

would you hold a dollar of property ? How long would the safety of your i

daughters be secure ] How long would the life of your sons who stand in re- i

sistance to lust and rapine be safe 1 I have never heard such shocking senti- j

ments uttered in relation to the duty of government from any human lips, or

from any writer on the face of the earth. We have been told here that our gov-

ernment has nothing of divinity that hedges it about ; that it is only the govern-

ment of man's making. The Bible tells us that all government is of God ; that

the powers that be are ordained of God ; and I can tell you, gentlemen, if such ,

are the sentiments of this country that there is no divinity and no power of God
that hedges about this government, its days are numbered, its condemnation is

already written, and it will lie in the dust before many years have rolled by.

No government that is not of God will last. It will soon come to naught. No
other government ever did long exist. No other government can exist. Every i

government which is a government of the people is of God, and the powers that

be are ordained of God. When you come together to the polls, and you elect

as the ruler of this great nation a President, he is made so by the sanction of

your votes, and in that act the voice of the people becomes the voice of God.

I repeat, a government which is thus instituted is ordained of God, and it is as
^

much hedged about as that of any King that ever reigned on England's throne.

Is it possible that our countrymen will say that the government which we thus

have made, which our fathers established, and which we are thus cherishing, has

nothing of divinity hedging it about?

Does it rest alone upon human whim, withoxit having anything sacred about it,

and without any protection of the Almighty over it ? If so, let me again repeat,

its days are niimbered ; it will soon pass away. Once there was an empire in

Rome. It was an empire which was in its day the greatest that the human mind i

had ever reared ; but it did not believe, or rather ceased to believe, that there

Avas a God who ruled ; that government was of God; and they ceased to punish
^

great crimes, such as treason, rapine, and murder, and it happened a very short
|

time after they ceased to inflict punishment for such crimes—ceased to exercise
!

the powers which belonged to government—that the Roman empire tumbled into •

ruins. It was trampled down by the barbarian, and now not a son of the Csesars
j

lives on the fice of the earth, and not a descendant of a Roman matron exists '

anywhere in this wide universe. The empire perished, and crumbled into dust; t

nothing but its ashes remain. And thus will it ever be whenever a people cease
j

to obey God, and cease to think that government is of God. Let us see what

the Bible says on this subject; what views were entertained in the Old Testament,

and what in the New.
Mr. PiERRBPOiXT then read from 1 Samuel, chapter XV, as follows:

Samuel also said uuto Saul, the Lord sent me to auoint thee to be king over his people,

over Israel ; now therefore hearken thou uuto the voice of the words of the Lord.

Thus saith the Lord of hosts, I remember that which Amalek did to Israel, how he laid

icait for him in the way, when he came up from Egypt.
Now go and smite Amalek, and utterly destroy all that they have, and spare them not;

]

but slay both man and woman, infant and suckling, ox and sheep, camel and ass.

And Saul gathered the people together, and numbered them in Telaim, two hundred
thousand footmen, and ten thousand men of Judah.

And Saul came to a city of Amalek, and laid wait in the valley.

And Saul said uuto the Keuites, go, depart, get you down from among the Amalekites,
lest I destroy you with them ; for ye showed kindness to all the children of Israel when they

came up out of Egypt. So the Kenites depirted from among the Amalekites.
And Saul smote the Amalekites from Havilah until thou comest to Shur, that is over

against Egypt.
And he took Agag, the king of the Amalekites, alive, and utterly destroyed all the people

with the edge of the sword.
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But Saul aud the people spared Agaj^, and the best of the sheep, and of the oxen, and
of the failings, and the lambs, and all that teas good, and would not utterly destroy them

;

but everything that was vile and refuse, that they destroyed utterly.

Then came the word of the Lord unto Samuel, saying,

It repenteth me that I have set up Saul to be king ; for he is turned back from fol-

lowing me, and hath not performed my commandments. And it grieved Samuel, and he
cried unto the Lord all night.

And when Samuel rose early to meet Saul in the morning, it was told Samuel, saying,
Saul came to Carmel, and behold, he set him up a place, and is gone about, and passed on,

and gone down to Gilgal.

And Samuel came to Saul, and Saul said unto him, blessed be thou of the Lord ; I have
performed the commandment of the Lord.
And Samuel said, what meaneth then this bleating of the sheep in mine ears, and the

lowing of the oxen which I hear?
And Saul said, they have brought them from the Amalekites ; for the people spared the

Lest of the sheep and of the oxen, to sacrifice unto the Lord thy God ; and the rest we have
utterly destroyed.

Then Samuel said unto Saul, stay, and I will tell thee what the Lord hath said to me
this night. And he said unto him, say on.

,

Aud Samuel said, when thou wast little in thine own sight, wast thou not made the head
of the tribes of Israel, aud the Lord anointed thee king over Israel ?

And the Lord sent thee on a journey, and said, go, and utterly destroy the sinners of

the Amalekites, and fight against them until they be consumed.
^

Wherefore then didst thou not obey the voice of the Lord, but didst fly upon the spoil,

and didst evil in the sight of the Lord ?

And Saul said unto Samuel, yea, I have obeyed the voice of the Lord, aud have gone
the way which the Lord sent me, and have brought Agag, the king of Amalek, and have ut-

terly destroyed the Amalekites.
But the people took of the spoil, sheep and oxen, the chief of the things, which should

have been utterly destroyed, to sacrifice unto the Lord thy God in Gilgal.

And Samuel said, hath the Lord as great delight in burnt; offerings aud sacrifices as in

obeying the voice of the Lord ? Behold, to obey is better than sacrifice, and to hearken,
than the fat of rams.

For rebellion is as the sin of witchcraft, and stubbornness is as iniquity and idolatry.

Because thou hast rejected the word of the Lord, he hath also rejected thee from being king.

And Saul said unto Samuel, I have sinned, for I have transgressed the commandment of

.the Lord, and thy words ; because I feared the people, and obeyed their voice.

Now, therefore, I pray thee, pardon my sin, and turn again with me, that I may wor-
ship the Lord.
And Samuel said unto Saul, I will not return with thee ; for thou hast rejected the word

of the Lord, and the Lord hath rejected thee from being king over Israel.

And as Samuel turned about to go away, he laid hold upon the skirt of his mantle, and
it rent.

And Samuel said unto him, the Lord hath rent the kingdom of Israel from thee this day,
and hath given it to a neighbor of thine, that is better than thou.

And also the Strength of Israel will not lie nor repent; for he is not a man, that he
should repent.

Then he said, I have sinned ; yet honor me now, I pray thee, before the elders of my
people, and before Israel, and turn again with me, that I may worship the Lord thy God.

So Samuel turned again after Saul ; and Saul worshipped the Lord.

Then said Samuel, bring ye hither to me Agag, the king of the Amalekites. And Agag
came unto him delicately. And Agag said, sitrely the bitterness of death is past.

And Samuel said, as thy sword hath made women childless, so shall thy mother be
childless among women. And Samuel hewed Agag in pieces before the Lord in Gilgal.

Then Samuel went to Ramah ; and Saul went up to his house to Gibeah of Saul.

Aud Samuel came no more to see Saul until the day of his death ; nevertheless Samuel
mourned for Saul ; and the Lord repented that he had made Saul king over Israel.

Mr. PlERREPONT then read from the eighteenth chapter of St. Matthew as fol-

lows :

Woe unto the world because of offences, for it must needs be that offences come ; but woe
to that man by whom the oft'ence cometh.

"• * * It" were better for him that a millstone were hanged about his neck, and that he
were drowned in the depth of the sea.

Such was the order in i;he times of this Book. All government is of God.

The powers that be are ordained of God. Now, from whom come these words ]

Kot from the Old Testament, but they come from the meek and lowly Jesus,

the Saviour of the world, who died for you, for me, for all. It is true, as the

counsel have said, that God is a God of mercy ; but He says :
" Though I am a
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God of mercy, I will by no means clear the guilty." Now, the counsel who
has addressed you, you will remember, said in his speech, with great earnest^

ness: " We have blood enough ; let us have peace." The question before you,

gentlemen, is not about blood ; the question before you is not about peace. The
question before you is whether you have not had murder enough, and assassi-

nation enough, and crime enough, to enable us to have at least once before a civil

tribunal in this land a trial and a verdict. Not a single one of all those engaged

in the conspiracy has been tried before a civil tribunal; and the question now
is, have you not had enough of this murder, and enough of this assassination,

to have at least one jury of the country say so, and to say that we will stop it?

You and I have nothing to do with the consequences. AH we have to do is to

do our duty, and ascertain whether the man is guilty. You do not punish the

man ; I do not punish the man. I have not a feeling toward him of punishment,

and you have no such feeling. The duty does not lie with you, nor with me.

We have nothing to do with that. The question for us is to see whether thia

man is guilty of this violation of the law of the land as charged ; and if so, to so

declare; and then if, for any cause, the Executive sees fit to show leniency, he

will show it. If he does not, he will not do it. It is not for you or for me to

say what the leniency should be. It is not for you or for me to have anything

to say upon that question. Our business is, I repeat, to ascertain whether he

is guilty of this violation of the law, and if he is guilty, so to say, and then af-

terward to say whatever may be thought fit to be said with regard to any leni-

ency. Our duty is, and the duty of the court is, to find out that one fact, and
to have you pronounce your verdict, under your oath, according to the facts as

you find them.

There are one or two other things that I must notice before I come to the

main question. One of these is in regard to the attacks which were made by
counsel yesterday upon the learned district attorney and myself. Have you
seen anything in the conduct of the district attorney in this case that was im-

proper? Have you seen anything but an earnest desire to discharge his duty?
If I understood the counsel aright yesterday, he said that if he should stand in

that place and should have done as the district attorney had, he would expect

the women, as they passed him, to gather their skirts and pull them aside,

lest they be contaminated by the touch. I did not at that time know why there

was so much bitterness of feeling thus expressed, but I have been shown since

last night this record called the "Rebellion Record," and I find in it that on the

fifth of January, 1861, Edward C. Carrington, now district attorney, issued to

the public a stirring letter calling out the militia of this District for the purpose

of aiding in the protection of the government of the United States ; calling upon
them to rally; and they did rally at his call. The fact of this native-born citi-

zen of Virginia, one of your own number and living in your midst, having thus

early and patriotically taken the side in favor of his government, when even his

own State had deserted him, of course would be likely to call down the greatest

bitterness and hatred against this loyal and noble citizen on the part of a certain

class. We have been told, gentlemen, by the counsel upon the other side, that

the Judge Advocate General had done a great many wrong things in his life. We
have been told that the military commission which Mr. :Johnson had established,

and he alone, had done wrong things in their prosecution ; and we have been
told, likewise, that the Supreme Court of the United States had decided that

this commission was illegal. Now, you would hardly expect an eminent lawyer
to make such a statement unless he believed it. The counsel must have be-

lieved it, or he would not have made it. But he is whidly mistaken. No court

in the United States has declared this commission to have been illegal. There
is no such decision on record—not any.
Some of those very persons are now in confinement, and if the Supreme Court

of the United States had declared the commission that tried them illegal, why
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should they now, iu a time of profound peace, be kept in prison? If such were

the case would not an application have been immediately made by my learned

brother for a writ of habeas corpus to release them? But nothing of the kind

{
IS done. And why ? Because no such decision has ever been pronounced. No

i court has, and in my judgment no court will, pronounce this commission thus

}
formed by the President of the United States to have been illegal.

Gentlemen, my belief in this case being that you honestly desire to get at the

truth, and that you have no other desire, I propose to dismiss all these outside con-

siderations and pass to the subject which is fairly before you. I have said but little

compared with what has been said, and I propose hereafter to say even much less.

I wish to lay aside all this rubbish and to pass to the solemn business of investigat-

ing into the truth of the charge contained in the indictment. You will see whether
I do it fairly or not. I shall not deceive you. I could not if I would. I do not

know you as the other counsel know you. They tell you they know you. My
learned friend the district attorney, in his speech, told one of the counsel that he
knew him, and that he was an actor, and that his acting in the course of this

trial would have done great credit if, indeed, it would not have surpassed that

of Edwin Fon-est. Well, I do not know anything about that, but I thought
some of you looked as thougli you knew whether there was any truth in that

remark or not. I do not know, but I think you will be able to determine be-

tween what is mere acting and what is stern reality ; between a drama played
upon the stage, and a truthful drama played in real life. I think you knew
when witnesses came upon that stand, and you looked at them, who told the

truth and who lied ; and you knew the degree. You are men of business, and
you are accustomed to see your fellow-men ; to look into their faces ; to deal

with them, and to know their manner. There is a kind of instinct that goes out

from the living witness who stands before you, and which leads you to under-

stand whether he is telling the truth or not. You are not as accustomed to this

thing as a lawyer, perhaps, but still you are accustomed to it in your daily trans-

actions with men, and can tell from the appearance of the man whether he is

telling the truth, or is not. I quite agree with the learned counsel when he
speaks of the great advantages of having witnesses before you. I think you
knew whether Dr. Bissell told the truth or not. I think you knew whether
Cameron told the truth. I think you knew whether every witness that you
listened to here told the truth; and I must say you did listen most carefully.

You have conducted yourselves here like men who felt that they had a solemn

obligation resting upon them, who felt that they had someresponsil)ility as con-

nected with this government ; who felt that they had the peace and good order

of society committed to their hands, and that this was a grave and serious busi-

ness which they were called upon to engage in, I have wondered at the pa-

tience with which you have listened, and at the endurance which you have

shown in this long and exhausting trial ; and to me it does seem to foretell that

when this case is over, truth will prevail and justice will be done.

Now, gentlemen, I come to some facts in this case about which there is no

dispute. I propose to begin with the facts conceded on either side. I will,

therefore, tread upon no debatable ground here, and at this point allow me to

make one general observation. In the arrangements of Divine Providence in

this world, things are so ordered that one truth is in perfect harmony with every

other truth. It is always so. From that there is no variation. God is a God
of truth, and all the sin and woe on earth comes from a divergence from that

line of truth that proceeds from His heavenly throne. If everything was truth

there would be no crime. If all was truth there would be no wrong. All wrong
comes from a violation of that great principle. When you violate the truth

everything is out of joint, every truth being in harmony with every other truth.

Every falsehood that is interposed dislocates it, and breeds mischief and injury

to the community. It is so in the physical life. It is so in nature in every
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form. It is so in the moral world. Men are slow to believe this, but a little

observation will show you how true it is. Even the clergy do not teach it a8

much as they should, in my opinion. You cannot violate a law of Grod without

receiving punishment even on this earth. No man ever did do it; no man ever

went to his grave, having violated a law of God, without having been punished

for it, and no man ever will.

You all see that in the ordinary affairs of life. Mr. Alexander (a juror) gives

a note to Mr. Bohrer, (also a juror,) and when it falls due he fails to pay it.

Bohrer knows he can pay it, but will not ; therefore. Mr. Bohrer resolves never

to lend him any more money, and not only so, but remarks upon the bad faith

of Mr. Alexander about town. In that way other people get to mistrust him and

it is not long before Mr. Alexander discovers that he has no credit. That is the

punishment Mr. Alexander gets for not paying his note after having promised

to do so. He turned from a truth to a lie, and he is having his punishment

meted out to him in the loss of his credit and position. This is a plain and sim-

ple illustration that we can all understand and appreciate. Again : You place

your hand in the fire, and of course it is burned. You thus suffer the punish-

ment of violating a law of nature. Then, again, jou may take a poison. It

may be a slow one, and therefore you may not at first perceive any effect from

it, but the effect will come eventually. The froth from the mouth of the mad
dog may touch a broken spot upon you skin, but it may be twenty years ere

you die from the eff'ects of that touch. It does not necessarily follow that the

effect will always be immediate, but you may rest assured the effect in the way
of punishment at some time or other will follow violated law. That is the

reason punishment comes. If the law of nature had not been violated it would

not have come. The effect, in some instances, as I said, comes slowly ; in others

it follows swiftly. In the case of a man's failing to keep his word, he loses his

credit. In the case of his cheating his neighbor he loses his credit. But there

are more secret things than that. You may cheat your neighbor according to

law, and your may be successful if prosecution is had. You may cover it up

so that the charge cannot be distinctly made ; but you may mark this as a cer-

tain truth, that if you are a bad man, and you are doing wrong to your neigh-

bor, you know it, and some how or other you communicate that knowledge to a

great many of your fellow-citizens who did not before know it. They feel,

somehow or other, that they have no confidence in you, and in that way you
are often punished for your secret crime. When you go before your fellow-

men and look them squarely in the face your guilty eye tells it. I need not

pursue this topic further. At some future time, when you think this over, I will

warrant that the more you think of it the more you will believe it. You will find

it is true, from the greatest to the minutest thing in this entire universe.

Now let us come to a truth which we have here fixed in the case. There is

one fixed truth in it, and I say every other truth in the universe is in harmony
with the truth. Here it is :

John Harrison entered his name in his own handwriting on the 18th day of

April, 1865, in the register at St. Lawrence Hall. The man, the prisoner at the

bar. As I said, we all agree upon this fact. Now let us start from this point,

and with the principle I have stated acknowledged, that every other truth is in

harmony with this truth, let me ask what happened after this 1 He passed

from the hotel ; he took no meal in the house ; he contracted no bill, but fled

somewhere. 1 refer now, of course, to the prisoner. Where did he flee ? He
fled to the house of a man named Porterfield, and there for a few days remained
in concealment.

Then two carriages came up, and dresses were prepared so as to ha,ve each man
dressed exactly alike

; and in the night time, when all was darkness, one man
got into the carriage and drove one way, whilst the second one got into the other

carriage and drove in a different direction. AVhat did all that mean ? What was
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it for ? He was either fleeing because he had aided in the death of Mr. Lincohi

in this conspiracy, or because he had not. Which was it ? Was he fleeing be-

cause he had not ? You will hardly say that. Then it was because he had.

He had been engaged in something which made him wish to flee. Where does

be next go after leaving Mr. Portertield's 1 Why, he goes in that carriage in the

darkness of the night to a little place called Libiore, to the house of Boucher,

whom you saw upon the stand. He is a priest—a priest who has not done any
honor to his honored church. In this connection it will be remembered that

when this government was in pursuit of this prisoner, Cardinal Antonelli, even
before the government ever made a request, hastened to deliver him up in con-

sequence of the enormity of this great crime. This priest will hear from the

Pope and from his bishop before he is a year older. As I said, the prisoner went
to this priest's house, and was there concealed, the priest tells you, until the fol-

lowing July. Let us see why he M^as being concealed in the house of this priest,

where his friends visited him, and where he Avas enjoying himself in hunting

;

where many, from day to day, came as his visitors ; and what was going on in

this city at that time. A reward had been offered for his apprehension—a large

reward, both by the city and by the government, and there he stays in conceal-

ment. And what else was going on ? His own mother had been apprehended,
and was on trial for her life. Where was her son ? Concealed, visited by these

people. And why concealed l Has the counsel explained to you why he was
concealed 1 Not at all Why was he concealed ? It was either because he was
innocent or because he was guilty. Which was it ? You will have to determine.

Now let us turn a moment and see what was going on here during that time.

The mother and the other conspirators were on trial The proceedings were
reported every day in the newspapers, and the entire civilized world were thus
notified of what was transpiring and were carefully observing it. Did not he
know about it ? He was here within thirty-six hours of this city and kept there

concealed ; changed the color of his hair, changed his garments, wore spectacles

for disguise, was visited by his friends, who were traitors to his government.
Did not he know what was going on ? Let us see whether he did or not. I

hold in my hand a very curious little paper ; and let me say here that I never
knew a trial of great magnitude.'and where there was fraud or crime, that these

things did not appear. They always do. I knew they would before this trial

commenced, and at that time I had never heard of this paper. What is it ?

Here is a paper with a mark and a cross before it. " S," "P " and then a " C,"
with a blank line between, and then the words " all right," " Toney," " No
hurry," "G. A. Atzerodt," and addressed to Washington, D. C. Let us see

what further there is about it. It is put into the post oflice in New York on the

15th day of May, 1865, soon after the trial of his mother and Atzerodt had
commenced, and that trial continued, and the death warrant, the original of

which I have here, was signed on the 5th day of July following. Yet he wrote
that letter to one of his conspirators, and put it into the post olfice in the city

of New York on the 15th day of May. Now they wanted to make some little

question, I believe, about the handwriting. Gentlemen, here is the handwriting.*

1 will show it to you. Here is the card that nobody denies. They are as much
alike as any two things can possibly be. It is his own natural hand, and here

is the letter which all admit to be his own. Here is this card and here is this

writing. They are exactly alike. The writing is not even disguised in the

least.

Now, what did all that mean ? You heard Boucher's account here. I shall

come to that in the progress of the examination of the evidence. He says the

prisoner staid with him until the latter part of July, after the execution of these

criminals. Then what did he do ] He took him, secretly, to the house of an-

other priest, named La Pierre, who had discretion enough not to come here and
tell the world of his shame. I tell you again that this priest, Boucher, will
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hear from his Pope and his bishop before he is a year older. The Cathohc

church never did sanction such a heinous crime as this ; this is evident from the

action of the Pope in this particular case, who hurried with unusual zeal to de-

liver up the fugitive in his dominions, although we had no treaty of extradition,

the moment he heard that he was the one suspected of participation of this hor-

rible crime. Well, he takes him up to La Pierre's, and theie he is concealed,

and concealed until when ? He is concealed until the following September, re-

ceiving his friends, and amusing himself in the best way he could with safety

to his life. In September, just five mouths after this murder, La Pierre takes

him upon the steamer for Montreal, locks him up in a state-room, and takes him
down, and from thence goes with him on board of the Peruvian, having first

gone to Dr. McMillan, the sui-geon of the ship, and told him he had a friend who
was in some difficulty, and wanted to escape without his name being known.
He is introduced to McMillan as McCarty, has on spectacles, and has his hair

dyed. The steamer starts for the Old World, and now what happens ? He had
not been on that steamer thirty minutes after she started before he appeared

startled, and looking around, says to McMillan, " that man is an American de-

tective ; he is after me." The wicked flee when none pursue ; the righteous

are as bold as a lion. He was not very bold, was he ? He put his hand in his

pocket and drew out his revolver, remarking, "but this will fix him." McMil-
lan inquires, " Why do you think this gentleman to whom you refer is an
American detective ; and if so, why do you care ?" Says he, " 1 have done such

things that, if you should know them, it would make you stare." What were
the things he had done 1 It is true he had run away from his mother ; but good
boys have done that before.

What were the horrid things he had done, which, if McMillan knew, would
make him stare ? Why did he startle at seeing an American detective, as he
supposed, but who turned out to be a lumber merchant from Toronto ? Why
was he frightened whenever any one came near ? He is innocent, they say.

We will follow him on. Somehow or other, there was such a terrible burden
weighing upon his heart that he could not keep it to himself, and he had every
once in a while, for the purpose of unburdening his guilty soul, to go behind the

wheel-house and talk to McMillan, (the only one he knew,) and from time to

time to detail to him the scenes through which he passed—those which left such
a horrid impression on his mind. Criminals tell us that they always find relief

in thus unburdening their heavy hearts. Most criminals, sooner or later, if they
are not brought to justice, will return to the place of their crime, in very mad-
ness and torment at their guilty secret, and will tell all that they have done.

They cannot retain it. When the prisoner got to old ocean, where only one
whose name he knew was there, he could not help telling his awful secret. Now
you know very well what it was. I shall come to what it was before I am done.

He finally came to Ireland. When he came to Ireland, he hesitated whether
he should land on the Irish coast, or whether he should Avait until he got to

Liverpool ; and he consulted Dr. McMillan as to which he had better do. Says
Dr. McMillan, " I cannot tell you which you had better do. You can do just

as you please." He replies, " I will go to Liverpool." Finally, as they neared
the coast of Ireland, while coming into the bay, McMillan found him unex-
pectedly upon the deck, with his clothes on and a little satchel in his hand,
ready to depart. The prisoner says, "I have changed my mind. It is now
night, and dark, and I have concluded I will land here in Ireland." What then
did he do 1 He wanted McMillan to go into the bar-room and drink. It being
late at night, the bar was closed, but they found the bar-keeper and had it

opened. What did he then do ? He takes tumbler after tumbler of raw brandy,
until Jie is made so drunk as scarcely to be able to walk, and Dr. McMillan
calls an officer to watch him as he passed over the gang-plank. Why was that?
We have now got him in Ireland. He had not been in that country long before
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something seemed to whisper in his ear that this? gallant land had no place for

treason and murder, and he consequently vanished from there. Where next do
we see him? Next he wanders about muffled in the darkness of the night iu

Liverpool. He had not been there long before something seemed to say that

England's air could not be breathed by treason and by murder; and again he fled.

Where next do we find him ? In E-ome ; away from his langiiage, his country,

his kinsmen, his all. He changed his name there to Watson. He enlisted in

the Papal zouaves and went away from Home. Was not he safe then ? Oh,
yes, to be sure, he is all safe. He is in the disguise of a Roman zouave, and he
is ordered away to Ferrara, far from Rome, where there are none that know him
but those iu his battaliou. In that land all others are strangers to him. Now
he is safe. Safe ! God does not allow those who commit such deeds as his to

be safe anywhere. It must have been an awful hour when he saw peering
through the cap of the zouave the old familiar face of St. Marie, whom he knew
in his school-boy days. Again I say, safety under such circumstances is not

possible, God is wiser than that. What then happens ] He walks down the

road soon after, and says to St. Marie :
" Let by-gones be by-gones. I want to

save my life. I escaped from Washington in the disguise of an Englishman on
the morning or night of the assassination, and I got away and am here." And
this disguise of an Englishman, and lht> courier's bag of an Englishman which
he carried, and the handkerchief, are subjects to which I wish to call your atten-

tion when I come to the specific evidence. I am now speaking generally of

what occurred. Then he heard from the Vatican, in no whispered tones, that

the States of his holiness the Pope had no nook or corner in which treason and
murder could be hid. In desperation he made a fearful leap at the peril of im-

mediate death and escaped to Malta, and when he had reached that island in

the Mediterranean sea, there something still haunted him and told him that there

was no hiding place for treason and for murder, and from thence he vanished.
Next we trace him into Egypt ; that ancient of lands—the land of mystery and
of eld, where the Pharaohs dwelt ; where Joseph was a slave ; where Moses
lived; where by the power of devils and of God such miracles were wrought;
where flows the wondrous Nile, upon whose banks are the grandest ruins of for-

gotten empire, and the pyramids, which are eternal ; and there, even,' the colossal

sphyux, looking at him Avith her stony eyes, seemed to say, " what scourge
for treason and for murder can this dark monarchy afford this trtiitor ? " He fled

no more. His knees smote together and his arms fell nerveless at his side. He
resisted not at all. He gave himself up without a struggle ; was placed upon
a United States ship of war, and came over the long sea, and up the broad river

to the city of his crime. Two years between the crime and the arraig-nment

—

two awful years. God grant that you nor your children m^y ever pass through
such years as those. He is brought before the grand jury of your city, and is

indicted for this crime. Now, this was the strange flight of an imioccut man, as

my learned friend says, or rather argues it was. Now, what do you think about
it % Do you think that an innocent man would do those things ? Do you think
he fled because he did not engage in murder, or because he did—which ? Let
us see if we can unravel the mystery. It is certainly a mystery as it now
stands—that an innocent man should thus flee. I think that we can get at it.

What was it? Let us come back in the history of time a little. You will

remember that on the anniversary of that day on which the Saviour was cruci-

fied, the President of the United States was murdered, and that Secretary

Seward was assassinated. It is a day that will ever be remembered in the his-

tory of this country. The enormity of the crime sent a shudder through the

civilized world. For no cruelty, for no oppression, for no wrong, but simply
for his holy devotion to liberty and the service of his country, was he thus
foully murdered. As you well know, the pathway of his youth \yas not

80
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smootlied with dalliance and with luxury, but it was rough, stony, and thorny,

with affliction and with toil. He had always been a man of sorrows, and hia

acquaintance with grief had left a deeper melancholy in his face than could be
seen in any other. A few weeks before he died, you will remember, he uttered

these remarkable words:

"Neither party expected for the war the magnitude or the duration which it has ah'eady
attained. Neither anticipated that the cause of the conflict might cease with, or even before,

the conflict itself should cease. Each looked for an easier triumph, and a result less funda-
mental and astovinding. Both read the same bible and pray to the same God ; and each
invokes His aid against the other. It may seem strange that any men should dare to ask a
just God's assistance in wringing their bread from the sweat of other men's faces; but let

us judge not that we be not judged. The prayers of both could not be answered ; that of

neither has been answered fully. The Almighty has His own purposes. ' Woe unto the

world because of off'ences, for it must needs be that offences come ; but woe to that man by
whom the offence cometh.' If we shall suppose American slavery is one of the otfences

which, in the providence of God, must needs come, but which, having continued through
HLs appointed time. He now wills to remove, and that He gives to both North and South this

terrible war as the woe due to those by whom the offence came, shall we discern therein any
departure from those divine attributes which the believers in a living God always ascribe to

Him? Fondly do we hope, fervently do we pray, that this mighty scourge of war may
speedily pass away. Yet, if God wills that it continue until all the wealth piled by the bond-
man's two hundred and fifty years of luirequited toil shall be sunk, and until every drop of

blood drawn with the lash shall be paid by another drawn with the sword, as was said three

thousand years ago, so still it must be said, 'The judgments of the Lord are true and
righteous altogether.'

"With malice toward none, with charity for all, with firmness in the right, as God gives

us to see the right, let us strive on to finish the work we are in ; to bind up the nation's

wounds ; to care for him who shall have borne the battle, and for his widow and his orphan;
to do all which may achieve and cherish a just and lasting peace among ourselves and with
all nations."

And earlier, before the bloody sacrifice, he wrote to a poor woman who had

sent all her sons to battle and to death, this short letter of condolence

:

"Executive Mansion,
" Washington, November 21, 1864,

"Dear Madam: I have been shown, in the files of the War Department, a statement of

the adjutant general of Massachusetts, that you are the mother of five sons who have died

gloriously on the field of battle. I feel how weak and fruitless must be any words of mine
which should attempt to beguile you from the grief of a loss so overwhelming. But I cannot

refrain from tendering to you the consolation that may be found in the thanks of the republic

they died to save. I pray that our Heavenly Father may assuage the anguish of your
bereavement, and leave you only the cherished memory of the loved and lost, and the solemn
pride that must be yours to have laid so costly a sacrifice upon the altar of freedom.

" Yours, very sincerely and respectfully,

"A. LINCOLN."

Thi?, gentlemen, as I have already said, is a trial of one of those conspirators.

It has this.marked feature in it : it is the first judicial trial that has ever been

instituted to try any of those conspirators. Our freedom-loving race and the

sturdy blood from which we spring have always clung with exceeding fondness to

libi rty—to the rigbt of trial by jury in a court of law, and they have always

been jealous of military power. When the other conspirators were tried it was

claimed that as the head of the United States had been murdered in his camp,

it was eminently fit that the trial of those conspirators should be held by mili-

tary men. Many said that in the city of Washington there was so much feeling

and sympathy for the rebel cause, there were so many enemies of our country

here, that the chances were that a jury would not be found among whose number
there would not be some one or two in sympathy with the traitor and the assassin,

who would prevent a verdict. That argument was used in favor of the military

tribunal, instead of a trial in the courts of law. I am one of those who at all

times, and upon all occasions, have insisted that the civil courts, with a jiny of

twelve men, were competent to the trial of these crimes. I have always believed

it, I believe it now. It is for the very reason that I believe it that I stand

here. I have always proclaimed it. I do not stand here, called because I be-
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longed to the side of the republicans, for, as all know, I never did. The public

;

ofl5ce which I held was given me by democrats. The office which I now hold

,
ill the convention was from the democratic city of New York. I am called here

i
because I believed, and because I ever insisted, that a jury of twelve honest

I

men, when they find a man guilty, will say he is guilty ; and that the court is

competent to administer the law, and that the jury are competent and willing to

administer justice. If you set at naught all my confidence, and if you prove to

the M'orld that I am wrong, and that a jury of twelve men in the city of Wash-
ington will not find a man guilty of this great crime when he is proved to be
guilty, then I will acknowledge that I have been mistaken, and bid farewell to

the cherished dreams of my youth and of my manhood, wliii;li whispei-ed that

my country might conliiiue to be free, for I know that no country can long be

free that will not administer ju-^tice upop those who commit great crimes. So-

ciety will haye protection
;
property will have protection ; life will have pro-

tection ; and if it cannot come through the civil tribunal, then every good man
will hail the military. Then we will all join in saying that if our rights are

thus to be SAvept away, let the useless ermine fall from the judge, let the sword
write the record, and let the military commander execute the law.

1 do not know what purposes the great Ruler of the world may have in this

trial ; but of one thing we may all be assured, that this is not an unmeaning
trial. It is, as I have said, the only trial had before a court and jury of any of

these conspirators. The whole civibzed world is looking on. There is not a

hamlet in this great country that has not already read the evidence. There is

not a country in the wh le of Christian Europe that will not soon have read it.

proved that liberty cannot exist in this happy land. Our enemies, who wish

The whole world is listening to it, and our enemies are hoping that it will here be

arliitrary power, would be delighted beyond expression if they could find that a

jury in the city of Washington would not convict a criminal of this great crime

when the evidence proved him guilty. Every lover of freedom, every lover of

constitutional liberty, every lover of our. free and blessed government is ready

to Tail upon his knees and pray that no such calamity may befall our country as

to have a jury of twelve men, or one out of the twelve, refuse to find a man
guilty when the law and the evidence say that he is guilty. In a great country

like this, of course, there are a variety of interests. There are many men who feel

hostile, the one toward one political party and the other toward the other, in

this country. We have been through with a civil war which tended to inflame

the passions. Congress, as you know, has recently been in session here, and

just left. Of course, these great political subjects are topics of conversation.

A great many men from interested motives, some from political motives, and

some possibly from patriotic motives, are very anxious to remove this capital

from its present place. They say it does not belong here ; that the people are

not in sympathy and harmony with this great government ; that it is full of

people who hate the government, and therefore thpy would like to see it removed.

They would like any excuse in order to get it removed. A great many others

desire to have it retained here. Those who live on the other side of the moun-

tains would seize on any ground to take up this capital and move it over there,

where it is more central; and what every such man of all things wants to be

able, at the top of his voice, to say in Congress, when they meet in November, is

:

" You see it is just as I told you. You cannot get justice in the city of Wash-
ington ; a jury of the city of Washington refuses even to find guilty the assassin

of the President, who is overwhelmingly proved to be guilty. We will remove

the capital far hence. We will take it to a place where a public officer can be

safe, and where those who are in power may be relieved from the dangers of

assassination, which they cannot be if a jury of the country say it is right." As
I said, great issues hang on this trial, it being the first and only trial of the con-

spirators before a civil court and a jury of twelve men. Its responsibility and



1260 TRIAL OF JOHN H SURRATT.

its mngnitude cannot be over-estimated. He is guilty, or lie is not guilty-'

Which is it ? If he is not guilty he has been very badly treated. If he is not

guilty he has been fleeing about the world in disguise to very little purpose. If

he is not guilty yonr grand jury have done him a great wmng. If he is not

guilty the Pope did him a great wrong when he thus surrendered him when he

was not even applied to. If he is not guilty the Avhole world almost have done

him a tenible wrong. How are you going to repair this wrong. It ought to

be repaired. He ought to be paid high for all this great wrong if he is not

guilty. He is guilty, or he is not. What I propose is, from this evidence under

the law to prove he is. Now, if evidence proves anything, or ever did prove

anything, it will prove it here ; and what I propose is, when I come to the dis-

cussion of this evidence, not to give you my confident assertion about what is evi-

dence, but to read it to you, that those,who shall ever take the trouble to read

this speech of mine shall find in it the evidence on which I rely, taken from the

book, word for word ; and it will be read, and this whole civilized world will

give its verdict upon that evidence. It is upon that evidence that I shall ask

your verdict.

We have lately, as you know, acquired possessions from Russia. Suppose

you and I go out there after this trial is over, to make an exploration, and as we

are going through the forest, we find a baby wrapped in a blanket. What
would the inference at once be ? It would be that the baby came there by

some human hand. It would be that it had a father and a mother. It would

be that it was wrapped in the blanket from the tender care of a human being.

You would have no doubt about it, would you ? Would you want me, when I

came back and was telling to an audience what Mr. Todd and I had seen there,

to prove that the baby had a father and a mother, or that the blanket was

wrapped around it by some human being, from tender care ? It is one of those

things you would say, we know, and not a thing to be proved. It is true that

the Rev Mr. Stephen F. Cameron might swear, in his imaginative way, that he

had seen these babies growing out in that country, like toadstools under a

tree, (laughter,) but you would not believe it. And although Bissell should come

and swear that he had seen the spiders weave the blanket in which the child

was wrapped, you would not believe it. You would judge as to the truth, from

your experience and your knowledge of the laws of human nature. And why '/

God hath given us reason and intuition by which we arrive at conclusions, and

by which we know a thousand things which are not proven, and which are not

to be proven.

Those come in, forming our judgments when we come to weigh the evidence,

and determining our minds as to whether we believe or do not believe the thing

presented as a fact. For instance, you may take this tumbler, which I acci-

dentally broke
;
you see its bright edges where it was broken

;
you did not see

it broken, but I did. I know that piece came from this piece ; but, when I put

that to this (putting two pieces together,) there you see tliat every blister in the

glass, and that every part of it exactly fits. You know that part came from

this part as well as I know it
;
you do not need any other proof; it is demon-

stration. No human hand, no skill or Chinese art, can cut the glass and mark
the little blisters and little veins you here see so that the one shall as exactly

fit the other. It U not in human power to do it. Nothing short of Almighty
power can perform that feat. It is proved. There you see in the bottom some-

thing of a whitish color. That tumbler we will sixppose to have been found off

in a rubbish heap behind the house. Well, what of that ? Nothing, more than

that the owner of that house died about three months ago, and he was suspected

of having been poisoned.

There was not any proof of it at all ; no proof could be had. Ills loving wife

had gone through deepest weeds to his grave, and wept most profuse tears over

the spot. She had not poisoned or murdered her husband, of course not. The



TRIAL OF JOHN H. SURRATT. 1261

same day tbey fiad, while engaged in the investigation to discover who was the

guilty party, in a rubbish heap this glass with a little powder at> the bottom of

it. The physicians and the chemist examine it and they tell you it is ai'seuic.

Well, what of that? That does not prove that the m vn's wife murdered him,
surely. Let us go a little further. There is the broken glass. There is the

arsenic at the bottom. But that does not connect it with anyboily. It hap-

pens, however, that a negro servant, in the chamber where the sick man lay, is

moving a bureau, when she finds that piece of glass (holding up a piece of the

tumbler to view) behind it. Well, what of that? That does not prove any-
thing; it is a perfectly clean piece of pure glass. There is no poison about that

—none. She shows it to my friend, Mr. Oarriugton, the district attorney. She
merely finds it there while she is working about the premises ; but sheremombei's
that on a certain day when she was moving back that bureau, that a tumbler fell

there, and a piece was broken from it. What did she do with the tumbler 1 She
says :

" Well, I gathered it up and I threw it away ; but I do not know where."

We take this piece of glass that was found behind the bitreau, and we put it along-

side of this tumbler that I hold in my hand, and we find that one fits the

other. There is no proof about it except the edge and the fitting. Do you
doubt it was broken from it ? Would you, if you were trying the case, have
much doubt that that was the tumbler that stood on the bureau, and from which
this piece was broken when the servant turned it over and it fell, and which
had in it the arsenic ? And when you find the arsenic in the man's stomach
and inquire into the motive that led to his death, don't you think you have
traced the murder through a demonstration of those two little things 1 You
cannot get rid of it. You have got the proof of it

;
you cannot help coming to

such a conclusion. Your mind cannot doubt it if it tries. Those views relate

to physical science merely. Let us now come to the moral. You will find that

is just as certain and just as capable of demonstration to the human mind as the

other. Judging what we know from our intuition and from our reasoning, we
are aware that men having no motive to speak otherwise will speak the truth.

You know that when you are going up the street, and you ask a man, " Have
you seen the President pass in his carriage ?" he will tell you yes or no, as may
be the fact iu the case, unless he has some motive to tell a falsehood. That we
know from our daily expeiieuce. We know that all men tell the truth unless

they have some motive to falsify. Sometimes it is a motive of telling a story

;

sometimes it is from malice; sometimes it is to clear one's self from a crime;

but as a rule we know men tell the truth. We know when witnesses are lalled

upon the stand, having no other motive than to tell what they know, that they

will tell the truth. That is our experience. It is the only way you cau try

any cause, and it is the only way you can recover a debt. It is the only way
you can decide anything iu human affairs. It is on the great fact that men
as a rule tell the truth that we build up everything iu our action, and that, we
get information one from the other, day by day, and act upon it. Further, we
all know that a woman will nevei- desert her child unless she has some great

motive for so doing. We know that a son will never tear asunder all the ties

he owes to his mother, to h's sister, to his brothei-, to his country> to his native

land, and to his government which protected him, without some great motive.

That we know. We do not need to have it proved. I do not need to say any-

thing on this subject further than to simply state the facts to you as they exist.

We know that the father will protect his child. We know that he will give

his fortune to save him from infamy. We know that he will do anything to

protect his daughter. He will give his money, his liberty—yea, often will he

give his life, and willingly give it. When you find a father cruel to his son, or

a son deserting his mother and sister iu time of great peril, and in time of their

direst need, you know he does not do it unless some great and terrible motive

impels him to do it. That we all know. Then we undertake to discover
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what that motive was which led to such an unnatural act. That is an honest,

fair way of reasoning, as you will certainly say, and of judging of human
actions. We know, gentlemen, several other things that need not be, and

never are proved in a court of justice. We know that it is not possible

for a man to be in two places at the same time. You know that a

man cannot be in Elmira and in the city of Washington on the same day,

or, at any rate, the same hour of the same day. You know he cannot be in

Burlington and be in Montreal at the same moment ; that does not need to be

proven. You know that when a man has motives such as the desire to save his

life, that he will resort to any means to accomplish his end. You know that he

will swear to any falsehood, that he will make up any evidence, and you know
that one of the most common things, if you have ever read much of proceedings

in courts, is to attempt to prove an alibi. As has been justly said by all the

writers upon the subject, it is one of those things most easily forged of any de-

fence that is ever attempted. It grows out of the fact that it often happens that

honest witnesses prove an alibi. They are honest about it, and the ficts they

state are facts. The only thing that differs is the time. You will remember

the great case of Webster, to which attention has been called ; that when Ur.

Webster was tried in Massachusetts for the murder of Dr. Parkman, a number

of the most respectable citizens of Boston swore to an alibi ; that they swore to

it circumstantially. They swore to seeing him in a particular store where they

had gone for a particular purpose. They looked at the books and found the

charges made at the time it was stated, and all the circumstances seemed to

conspire to prove that he was in a different place from that alleged. It is ([uite

possible that many of you can recall your own reading of that great case. I

well remember that I believed at the time that he was innocent, and It was from

the fact of so many respectable persons, men and women, of Boston swearing

positively to the fact of his being in another place than it was alleged he was.

The jury, however, who saw and heard the witnesses, and were made aware of

all that transpired, found, without hesitation, that he was guilty, and he subse-

quently admitted his guilt and told all the circumstances connected with the

murder.

In a case which I read to the court to-day, the author says :
" An unsuccess-

ful attempt to establish an alibi is always a circumstance of great weight against

a prisoner, because the resort to that kind of defence implies an admission of

the truth, the relevancy of the facts alleged, and the correctness of the inference

drawn from them ; and where the defence of alibi fails, it is generally on the

ground that witnesses are disbelieved and the story considered to be a fabrica-

tion."

It is the easiest thing in the woidd for a man who is anxious—and especially

where the question is one of life and death—to bring himself to believe that he

saw the man on a day other than which he really did see him. He did see him,

we will suppose, and he saw him on a particular day, but it is necessary for the

defence to show that he saw him on the following day. In regard to that he is

not sure. He says: " I am not positive. I know I saw him about that time; at

least a man that looked like him. I did not know him." " Yes, l)ut don't you
think it was the day after ]" " Well, I don't know ; it was within two or three

days of that time." " But this is a question in which a man's life is involved.

Don't you think it was the 15th you saw him ?" " I don't know ; it was the

12th, 13th, or 15th ; I cannot tell which." " Don't you think it was t!ie loth ?"

" I am not sure about that." So, a witness, by being thus interrogated, and
being lu'gcd to think the matter over in connection with a particular date, might
finally bring himself to believe he saAV him on the day named by counsel. He
says to himself: " Any way, it is not swearing against a man's life, and if I am
mistaken, it is only in favor of his life;" and finally he says, in reply to the

earnest inquires of counsel, " I think I may say it was that day."
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Our learned friends on the other side have told us, in the progress of their

argument, that they could not subscribe in the least degree to the doctrine that

it was a higher crime to conspire against the government of the United States,

and through that conspiracy commit a murder upon the person of the Chief
Magistrate, than it was to murder the humblest vagabond in the street, or words

to that eifect. Now that is not the doctrine of a statesman ; it is not the doctrine

of the Bible ; it is not the doctrine of the law. It is a far more heinous crime

to conspire against the government of the United States, and to murder its

President for the purpose of bringing anarchy and confusion on the land, than

to murder a single individual. It is because its consequences are so much more
terrible. It is because it is involving the lives of hundreds and of thousands.

It is because it is involving considerations affecting the stability, the protection,

the life, and the liberty, it may be, of a nation. The law of England, which I

have cited, but which it would seem, my friends have not read, lays it down,

and without a statute, but as the common law, that it is a crime of such heinous-

ness as to admit of no accessories. They, however, undertake to say that the

crime of the murder of the President of the United States in time of w^ar or great

civil commotion is not as heinous a crime as it would be in England to murder
the chief of their country; and that there is no divinity about our government.

What is its origin? All government is either of God or the devil, and ihey will

have to take their choice. I say that government is of God, a id that no other

government will stand. What says the civilized world upon this subject. I

wrote a note to the Secretary of State two days ago, asking him to send me
the letters that were transmitted from the different governments of the civilized

world upon the subject of this murder, and what do you think he sent me? He
sent me the note 1 hold in my hand, and with it this large printed volume. It

takes every line and word of that book, a book of 717 pages, closely printed,

to contain the letters of condolence that were written to this government from

the foreign governments of the world. Entire Christendom wrote, entire Chris-

tendom looked upon it as one of the most horrible of crimes—one that required

every nation, even to the Turk, to write for the purpose of expressing their ab-

horrence of the crime. And, gentlemen, I hold in my hand the original paper,

sent by some 13,000 rebel prisoners, and our prisoners, at Poiui. Lookout. Here
is the paper in which these rebel prisoners, met together, passed their resolu-

tions of condemnation, and their curse upon this crime. I would try this case

before any twelve of those rebel prisoners, and feel certain of a verdict; and yet

the gentlemen tell us this murder is like that of the commonest vagabond that

ever walked the street, and the crime no higher. Not so thought the rebels
;

not so thought any honorable man in arms against us; not so thinks any right-

minded man on the face of the earth.

The court here took a recess for the space of half an hour.

AFTERXOON SESSIO.\.

Mr. PiERREPONT resuming, said: I pass, gentlemen, from all these general

considerations now to the evidence in this case. As I have already said, I do not

know you as the other counsel know you ; but I do believe that you wish ear-

nestly and honestly to know the truth in this case, I do not believe you will be

influenced by any mean or selfish motive in your decision. I believe you are far

above all possible considerations, except these great considerations which should

weigh upon you in this case. I pass from what 1 have said to the investigation

of the evidence. You know, gentlemen, there are classes of men who are called

experts ; we have had them upon the stand here in the investigation of this

case. We have had them for the purpose of determining handwriting. An
expert who is skilled is able not only to determine handwriting when it is dis-

guised, but the handwriting of another by comparing it with that which is

known. It is a very curious fact in our history—a discovery which science and
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especially the investigations in law have made, that no man can disguise his

hand. He may in a few letters or a few words, but he cannot write any con-

siderable number of words and disguise his hand. And it is on that principle

and without your thinking much about it that we are enabled to do business at

all. Checks are constantly coming to the bank to be paid ; receipts are given

for debts due ; and letters are written and book accounts are kept as tracks that

are made, all depending on this great principle that a man has a handwriting

peculiar to himself; it is as peculiar as his face; it is as certain as his expres-

sion ; he can no more disguise it than he can disguise his walk from those who
are acquainted with him or who watch him. He may disguise his walk for a

few steps, but he cannot long ; and he cannot disguise his handwriting if he

will write a page. And another thing no mortal man can do, no mortal man
can twice write his name alike. There is no mortal man on the face of the

earth who ever did or ever can do it. You may write your name ten thousand

times and examine them, and there are no two of these signatures which you

can place one over the other and exactly fit. That is as well ascertainc d as

any fact on the earth ; so true is it, that when we find one signature that will

exactly lie over another in height, length, and every possible respect, that we
know it to be a forgery. I repeat it, you cannot disguise your hand from one

who is familiar with it and expert in it ; and you cannot disguise your walk for

any considerable length of time, nor can you disguise your voice. It was at-

tempted by this prisoner to Hobart. The walk is often attempted to be dis-

guised, and the handwriting to be disguised, as in the case of Booth, but we
know well, any expert who has had any experience knows well, that it cannot

be done.

And the same is true in other things. You know your various callings and

business, connecting with cloth, fur, iron, gold, silver, or whatever may be your

calling, none of which I know anything about. Yet in your varied callings

you are experts in your goods and Avares, and whatever you are doing you can

tell in a moment things that I can tell nothing about. I don't know where the

goods come from. I don't know whether the sable brought up to be sold to

my wife at an expensive price is covered by dye or is a real and natural one.

The furrier knows and can tell in a moment. The watchmaker can tell whether

the watch presented is a false or a true one. I can tell you nothing about it.

In the city of New York in the assistant treasurer's office, and I believe they

have a similar one here in Washington, there is an expert in coin. You can

take a basket full and pour it out on the counter. He will pass them through

his hands with wonderful rapidity, and in every instance detect the base coin.

He has been there twenty years, as is well known, in our city. So in the bank,

the expert knows the false from the true note in a moment. So in China,

where silver is valued not in the shape of coin, but as to the fineness of it they

can tell by the touch. Men devote themselves solely to that business. And
so you have in all the various callings, men who from experience or natural

fitness are experts in a particular thing to which they give their attention.

Now, it never seems very much to have occurred to people that there are

experts in relation to moral questions just as much as in relation to physical

science and matters of sight.

But it is just as true, and it is just as easy ; and 1 undertake to say that any
lawyer who has practiced law for twenty years, and who is not an expert in

detecting the false evidence from the true when he sees a witness's eye and hears

his voice, and sees his hesitation and his manner and mode, his consistency or

inconsistency, if he cannot select the true from the false, he had better take

some other calling. He is not fit for that business. No lawyer who has had

an experience of twenty years, who has had any moderate success, can fail to

know he can detect it with an intuitive feeling, a sensation by which he knows
when a man goes on the stand, whether he is telling the truth or whether he is
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telling a falsehood. He cannot utter five sentences before, in his manner, in

the inconsistency of his words, and a thousand other ways which cannot be

told, but which you feel, you know whether he is telling truth or not.

Gentlemen, I shall endeavor now to apply some of these principles. I have
been talking about the evidence in this case, and I now come to the positive

evidence. 1 had occasion to remark, I think, to the court, in arguing a legal pro-

position, that it was always, in a case of murder, proper to look at the po.silion

of the parties who are charged, and consider the evidence, for the purpose of

coming to a reasonable conclusion as to whether the thing was done or was not

done; as to whether the man committed the crime or did not commit it. We
are to look and see the motive, and whether the thing done was contrary to the

natural course of human events.

In March, 1863, Mrs. Suiratt was keeping a tavern at a place called Surratts-

ville. I believe the villa consisted in the tavern. Her husband had died in

1862, and there were left the son Isaac, the daughter Anna, and the prisoner

at the bar. His counsel tells you, as all the facts show, that they were poor

;

they had but little means. And in the autumn of 1864 they moved to the city

of Washington, to 541 H street, and opened a boarding-house. Her eldest sou

was in the rebel aimy in Texas. Her other son was a man full grown, who
came to this city with her, and was not in employment in November, 1864,

when she opened the boarding-house. Now let' us see, at this time, what were
the sentiments of the family in relation to this subject, Avhicli afterward became
an object of hostility and vengeance and of murder. I read from the testimony

of Tibbett, at page 179:

I beard her (Mrs. Surratt) say she would give any one a thousand dollars if they would
kill Lincoln.

He states that her son was present. He states further these words :

Whenever there was a victory I have heard Surratt say the d—d northern army and the

leadtr thereof ought to be sent to hell.

That was in 1863. la March, 1S63, Herold, who was one of these conspira-

tors, and is admitted to be, was with John Surratt at Surrattsville, and is one of

his acquaintances. In 1864 John Surratt was at Piscataway church, where he

meets the same Herold, and in December, 1864, John Surratt was at the Na-

tional Hotel with Dr. Mudd and Booth, at room No. 84. Mudd was an old ac-

quaintance, and Booth was a new acquaintance. And this was Surratt's first

introduction to Booth. To this I want to call your attention. I propose to

show you fi'om this evidence—and I have given it some attention and time

—

when Surratt first became acquainted with Booth ; the time when he was first

drawn into this conspiracy, and to trace it, date by date, by evidence which

cannot lie, to its final consummation. I read from page 471 :

A. In the winter of 1864-'65. I was invited one evening by Surratt to take a walk with

him down the street. We left the house and walked toward Seventh street, and went down
Seventh street. Just as we were opposite Odd Fellows' Hall, somebody called "Surratt,

Surratt" I said, "John, there is some one calling you." He turned, and as he turned,

recognized Dr. Samuel Mudd, an acquaintance of his, from Charles county, Maryland. He
shook hands with the doctor, and then introduced him to me. Dr. Mudd then introduced

his companion, as Booth, to both of us. After the etiquette consequent on such occasions,

Booth invited both of us to his room at the National Hotel Arriving at the room. Booth
requested us to be seated, rang the bell, and had the sen'ant bring drinks and cigars to the

room for the four gentlemen assembled. I made some remark about the appearance of the

room ; Booth said, yes; it was a room that had been occupied by a member of Congress.

Q. Do you know the number ? A. The number of the room at that interview was 84.

Booth took down some congressional documents from the secretary, and remarked what a
nice read he would have to himself when left alone.

Q. Was Dr. Mudd still there? A. Yes, sir. After a little conversation Dr. Mudd arose,

went out into the entry that led by the room, and called out Booth. They did not take their

hats with them; they did not go down stairs, because if they had done so I should have
heard the noise of their footsteps. After five or six minutes they returned to the room, and
John Surratt was called out. The three then remained in the entry for several minutes, and
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came back ap^ain. Dr. Mudd then came over to me where I was sitting and remarked

:

" Weichmann," said he, " I hope you will excuse the privacy of the conversation ; the fact

is, Mr. Booth has some business with me ; he wishes to purchase my farm in the coun-

try, but he does not want to give me enough." Booth also came to me and made an
apolog}' to the same effect, saying he did intend to purchase lands in the lower
part of Maryland, and that he wanted to buy Dr. Mudd's farm. I was then seated

on a sofa near the window. Booth, Dr. Mudd, and Surratt then seated themselves
round a centre table in the middle of the room, about eight feet from me. They then began
a private conversation, audible merely as to sound. Booth took out from hi.s pocket an en-

velope and made marks on the back of it, and Surratt and Mudd were looking intently at

him. From the motion of the pencil I concluded that the marks were more like roads or

straight lines than anything else. After about twenty minutes' conversation round the table,

they rose, and Dr. Mudd then invited us around to the Pennsylvania Hotel, where he was
stopping. Arriving at the Pennsylvania Hotel, I sat down on a settee and talked with
Dr. Mudd. Booth and Surratt seated themselves around the hearth and talked very lively

there. Booth showing him letters, and Surratt evincing a great deal of glee. About half-past

ten Booth got up and bade us good night. We left a short time after. Dr. Mudd stating that

he was going to leave town next morning. On going home, John Suiratt remarked that

that brilliant, accomplished young gentlemen, to whom I had been introduced, was no less

than.T. Wilkes Booth, the actor. When I first met Booth on Seventh street, I did not know
that he was an actor at all. I had seen him several times on the stage, but I did not know
that he was J. Wilkes Booth, the actor. I knew when he told me so. He said that Booth
wanted to purchase Dr. Mudd's farm, and that he, Surratt, was to be the agent for the pur-

chase of that farm. Some weeks afterward, when I asked Mrs. Surratt what John had to do
with Dr. Mudd's farm, and whether he had made himself an agent of Booth, she said: "0,
Dr. Mudd and the people of Charles are getting tired of Booth, and they are pushing him off

on John."

Now that is the first time Surratt met Booth, and his drawling of the farm

probably suggests to you what it suggests to anybody. There was not any
purchase of a farm; no such thing was ever intended. There is not a particle

of evidence that there was any such purchase. If it had been about the pur-

chase of a farm, they would not liave taken so much pains to make Weichmann
know it. When men are engaged in something they wish to conceal, they are

always careful, and often betray themselves by their extreme care to disguise

what they wish to conceal. It would have been no matter whether Weich-
mann knew what they were doing or not, if that had been their real business.

It needed no excuse, concealment or explanation, if it had been the truth. It is

not likely it had any truth in it. The lines they were drawing were for another

purpose.

This you well know, gentlemen, was in December, 1864. And now let us

look at another matter, and a very important one, which soon follows. I read

from the testimony of Dunn, of Adams Express office. He says he was
cashier

:

Q. Will you state what occurred on or about the 13th of January following? A. I did
not fix the date ; I only say that he was in our service in that office close in the neighbor-
hood of two weeks. It won't; vary more than a day or two of that, one way or the other.

That we prove by the cashier, you remember. He went there on the 30th

day of December.

Q. Tell thejury what occurred at the end of two weeks ? A. He came into my office, and
applied to me for a leave of absence.

Q. What did he say ? A. I expressed my astonishment that he should apply so soon after

taking his position, and he gave as a reason that his mother was going down to Prince
George's, and he wanted to accompany her as her protector.

Well, that was no more true than the story about Dr. Mudd's farm, and it

was told for the sake of concealment.

Q. What did you say as to his going with his mother to Prince George's, as her protector?
A. I told him that I could not consent to give him the leave of absence he wanted ; that he
had been there but a short time.

Q. What then occurred? A. He left the office and went back to his work. The next
morning a lady called in the office. She introduced herself as Mrs. Surratt, the mother of
the young man of that name in my employ.

Q. What did she say ? A. She asked that he might have a leave of absence to accompany
her to Prince George's county, where slie had urgent business.
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Q. What did you say to that? A. That I had no reason to chang:e my mind ; I had an-

swered her son's application the day before, and I could not give my consent. She still

urged her application, and I told her it was impossible for uie to yield ; that her son could

ffo withouLmy consent, if she and he so determined ; but if he did he could not return to

that office.

Q. What then occurred ? A. She bade me good morning, and left the office.

Q. What did he do ? A. He left the office the same day.

Q. Did he ever come back ? A. No, sir.

Q. Did he ever come back for his money? A. No, sir.

Now let me show you a little in this connection. My friend, Mr. Merrick,

will understand what I mean by a chain of evidence. There is a little piece of

paper hexe found in Booth's pocket. It is in Surratt's handwriting, and reads:

"John Harrison Surratt I tried to get leave, but could not succeed."

He did take it, and immediately wrote to Booth. This is no magic chain,

my friend.

Now, I call your attention, gentlemen, to what further occurred in this

same connection, and I refer you to the testimony of Mr. Martin, of New
York. He was very anxiuus to have it appear that he went to Richmond,
at the time he went, on business ; that he went with the knowledge of the

President of the United States. He had a right to give that statement,

because it seemed to compromise him, and he gave it on the stand as you
remember. He was down at Port Tobacco on his way to Richmond. It was
in connection with getting out cotton. You will remember there was a time

in the progress of the war in which it was thought wise by some members
of the government to get out all the cotton and tobacco that coirld be obtained

from the south. I believe the President entertained that view. This gentleman

says, that although the President did not give him any written permission, he

gave him to understand that he did not object if they could get it out of the

confederacy, with certain conditions. I believe military men generally, and

General Grant particularly, were especially hostile to any of this trade existing

between the two parts of the country, thinking it tended to retard the progress

of our armies. Mr. Martin was down there, and let us see what he says:

A. While in Port Tobacco, I remained for ten days, in order to get an opportunity to cross

the river. I employed a man by the name of Andrew Atzerodt, and paid him to make some
arrangements for me to cross the river.

Q. Was that his full name ? A. I do not know ; he went by that name.
Q. Was his name George A.? A. I presume so ; he went by the name of Andrew
Q. There was no doubt about the other name being Atzerodt? A. I think not. I heard

his name, and recollect asking him once if it was a Russian name. He tried to make
arrangements for me to cross, and went down the river several times. I paid him for his

trouble, and finally abandoned the idea and left there. I did not cross there at all.

Q. What time was that ? A. About the lUth of January, 1865 ; from the 7th to 15th.

Q Who else did you see there connected with this conspiracy? A. I saw Surratt there

on one occasion.

Q. Tell what you know about it ; what was said or done. A. I had no particular con-

versation with him. I was introduced to him. He did not refer to his business, and I do

not think I did to mine. On one evening after dark a man told me that a party was just

about to cross over. I said I would like to be introduced to him. He said he would do so.

In probably fifteen or twenty minutes he came in and said he was mistaken ; that they were

not going to cross. During the evening I was introduced to Surratt. No particular con-

versation passed between us. I may have told him I was going to cross the river. I think

I did. I remained that night. The next day when he came in to supper he had on his leg-

gins. I asked him if he was going. He said he was going back to Washington ; that he

was employed in the Adams Express office ; that he had three days' leave of absence ; that

his time was nearly expired, and that it was necessary for him to start back that night.

In all of which there was not a word of truth, as you know. He never had

any leave of absence at that time, and he told that story for the purpose of

concealment, as people will when they are engaged in an unlawful purpose.

The pains they take is often one of the means of their detection.

Q. State whether you saw him and Atzerodt speak together. A. I am not positive whether

I saw them speak at all with each other.



12 68 TRIAL OF JOHN H. SUREATT.

Q. Did you see them after that day ? A. I did not see liim after this conversation at the

supper table, and have not seen him since till I saw him here.

Q. Did you see Atzerodt afterwards? A. Yes, sir. I remained two or three days and
tried to ^et across. I saw him there all the time I was there.

Q. Did you see him on the other side? A. Never.
*

Q Did you see either of them on the other side? A. I never saw or heard of either of

them on the other side.

Q. Did you see either of them at any other place, at any other time, that you remember
of? A. I did not.

Then a little further

:

Q. You had other conversation with Atzerodt, did you ? A. I did the night Surratt left

there. I was losing confidence in Atzerodt. I thought, although I had been paying him
tolerably liberally, that he had been throwing off on me. I staid up pretty late that night.

He came to the hotel about 1] o'clock. I accused him of intending to cross over that night

with other parties ; told him that I had been paying him all that he had -asked, and that I

must cross by the first boat. He denied that anybody was going to cross that night. I re-

iterated the charge I had made of duplicity upon his part. He then made this explanation:

He said no one was going to cross that night, but on Wednesday night a large party would
cross, of ten or twelve persons ; that he had been engaged that day in buying boats ; that

they were going to have relays of horses on the road between Port Tobacco and Washington.
Said I, "What does this mean?" He said he could not tell. After a moment I said I sup-

posed that confederate officers were to escape from prison, and that he had made arrangements

to cross them over into Virginia. He said : " Yes ; and I am going to get well paid fur it."

Well, there was no truth in that. What do you suppose was the purpose of

those relays of horses 1 What do you suppose Surratt came back to the city

of Washington for in the night 1 To Adams Express 1 He never had any

leave of absence from there, and he never went back there. He told Booth he

could not get leave, and he did not get it.

I now come down in the order of dates, and there is a power of logic in dates

you cannot resist. People would like to resist it if they could, but they cannot.

When the sun rises in the east to-day, it goes over and sets in the west to-night,

and as it rolls over it stamps a record which no crime can ever wipe out. A
good many men would like to erase it, or change some figures in it, but wlien it

goes down in the night, it stamps it eternally. Now let us see, in the order of

dates, what next occurs. I hold here the register of the Maltby House, Balti-

more. On the 12th day, I think, of the same month, you will see here entered

the names of" Louis J. Weichmann" and "John Harrison Surratt, Washington,

D. C," room 128; both in the same room. There it is, (pointing to the entry,)

both in their own handwriting, written on that day in Baltimore—"Weichmann,"
"Surratt"—within three or four days after Surratt left Port Tobacco. Now
what does all this mean, except that it is one of those little links in the chain

which binds truth to truth ; one of those things which show what I have al-

ready said, that every truth in the universe is consistent with every other truth.?

Now let us see what is the next truth:

Q. Look at the book now shown you (book exhibited,) and tell the jury what booR it is?

A. This is the register of the Maltby House, Baltimore, Maryland.
Q. Please look under the date of that register of January 21, 1865, and state what you

find there ? A I find my own name and tlie name of J. Harrison Surratt registered there

on the twenty-first of January, 186.5, as occupying a room. No. 127.

Q. The same room ? A. Yes, sir.

Q. Whose name is first entered ? A. My name.
Q. In whose handwriting is it ? A. In my handwriting.

Q. Whose name is next entered ? A. Surratt's.

Q. Is it in his handwriting ? A. It is.

Q. Will you state whether or not those names were actually entered on that day by you
and Surratt ? A. They were.

Q. Did you occupy room No. 127 ? A. We did.

Q. What time in the day did you reach Baltimore? A. On the evening of the 21st of

January. It was on a Saturday evening.
Q. At this time did you know Payne? A. No, sir ; I had never met him.
Q. Nor Wood, as he was afterward called ? A. No, sir.

Q. Will you state what occurred while you were there ? Give it in its order of tiine. First

I will ask you if you know, of your own knowledge, whether Payne was boarding in Balti-

more then ? A. No, sir ; I do not know, of my own knowledge.
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Q. Now proceed to state what ocoirred while yoii were tliere. A. On the morning of the

22d Surratt took a carriage and said that lie had §300 in his possession, and that he was going to

see st'Uie gentlemen on private business, and that he did not want me along.

He had not got his $300 from Adams Express. He has not any of it yet.

He had S300 Avith him. He took a private carriage and went to see somebody
he did not want Weichmann to know. Now let ns see who that somebody
was. Weichmann was asked if he saw Payne there. No, he had never seen

him. He was asked whether he knew he boarded there. No. Somebody else

did, though. 1 read you now from the testimony of Mrs. Mary Branson, a
widow woman who came upon that stand from Baltimore

:

Q. In 186.^, where did you live? A. I lived at No. 16 Eutaw street, Baltimore.

Q. Did you see, while the trials of the conspirators were going on in Washington, a man
called Lewis Payne ? A. I did.

Q. Will you state whether in January, 1865, and for some time after that, this same man
Payne boarded at your house ? A. He boarded at my house in January.

Q. How long did he continue after January ? A. He staid with me about six weeks.

Q. Did you know where he went then ? A. I did not.

There is another link in this chain, and that is not a magic chaia. He was
boarding there; he came after that to Mrs. Surratt's house, and this meeting
with him in Baltimore was for something. I do not undertake to say; I am
going to leave it to you to say what you think it was about. This is Payne,
who was one of the conspirators ; Payne, who attempted to assassinate Secre-

tary Seward ; and Payne, who was taken into Mrs. Surratt's house afterward.

I next read in this same line of date from page 374:

Q. Did Surratt name to you then, or at any subsequent time, the name of the person who
kept the house where he went T A. No, sir.

Q. When he came back, which you say was 3 o'clock, what occurred ? A. I returned

home that evening ; whether he returned with me or not I do not know, but it is my impres-

sion that he did not. I think I left him in Baltimore.

Q. You returned that evening ? A. Yes, sir.

Q. At Mrs. Surratt's house, at this time, where was your room in the house in relation to

Surratt's room ? A. Well, Surratt and I were so friendly and so intimate with one another
that we occupied the same room.

Q. How about the bed ? A. We occupied the same bed.

Q. Did you ever see Atzerodt ? A. Yes, sir ; I met Atzerodt about four Aveeks after Sur-

ratt's first introduction to Booth, and about a week or ten days after Surratt returned from
the country, in the early part of January, IStio.

Q. From Port Tobacco ? A. Y'^es, sir.

That was the time when Mr. Martin speaks of seeing him at Port Tobacco.

Q. Where did you meet Atzerodt ? A. In Mrs. Surratt's parlor ; he was introduced to me
by John Surratt.

Surratt had met him in Port Tobacco when Mr. Martin saw him with him
about the 10th or 12th of January. In a few days after that he came up to

Washington, came to Mrs. Surratt's house, and Weichmann was introduced to

him by Surratt himself in the pailor. I now read agaiu from the testimony of

the same witness :

Q. When did you next see Atzerodt at the house? A. 0, I saw him very frequently there

between the time of his first coming there and up to the time of the assasination ; perhaps he
visited there altogether twenty times.

Q. He was there, then, very often? A. O, yes, sir; very often, indeed.

Q. That is, you saw him there very often ? A. Yes, sir.

Q. Will you state during what hours of the day your occupations kept you from the house ?

A. From nine until half-past four.

Q. At what hours in the day or at night were you in the habit of seeing Atzerodt there so

frequently? A. I genei ally met him in the parlor on my return from work, between four

and five or five and six o'clock.

Q. What was he doing there ? A. Nothing in particular that I know of, except talking

with Surratt.

Q. Did Booth also come there ? A. Booth came there very frequently.

Q. Do you remember of Surratt going anywhere in February of that year? A. Yes, sir

;

he went to New York in the early part of February.

Q. Did he teli you what he went for ; and if so, what ?
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This is now coming to the next month. We have traced him through January,

and we now come to February :

A. He did not state what he went for, but he did state whom he saw there.

Q. Who was that? A. John Wilkes Booth.

Q. What more did he tell you about that visit to York, when he saw Jolm Wilkes Booth?

A. Nothing, except saying that Booth had a very fine parlor, and that he had been intro-

duced to Edwin Booth.

Q. In New York ? Yes, sir.

Q. When did you first see Payne? A. I met Payne at Mrs. Sun-att's house in the latter

part of February, 1865, for the first time.

He left Baltimore, where he was boarding ; came down then to Washington.

It was not necessary for Surratt to go to Baltimore to see him again, and it

does not appear that he ever did go to Balimore again

:

I met Payne in Mrs. Surratt's house in the latter part of February, 1865, for the first time.

I was seated in Mrs. Surratt's parlor one evening, when I heard the door-bell ring. I went
to the door. On opening it, 1 saw standing there a man, tall, with very black hair, very

black eyes, and ruddy countenance. He asked me if Mr. Surratt was at home. I said he

was not. Then he asked me if Mrs. Surratt was at home. I said she was. He then ex-

pressed a desire to see Mrs. Surratt. I inquired his name, and he said Mr. Wood. I went
into the parlor, and told Mrs. Surratt that a gentleman by the name of Mr. Wood was at the

door, who wished to see her. She requested me to introduce him. I did introduce him to

Mrs. Surratt aud the rest in the parlor as Mr. Wood. I had never met him before this, and
I did not introduce him to Mrs. Surratt of my own accord. I never saw the man before.

Q. What did Mrs. Surratt do? A. Payne approached Mrs. Surratt and talked to her. I

do not know what he said. She came to me in a few moments, and said " that this gentle-

man would like to have some supper, and as the dining-room below was disarranged, she

would be very much obliged to me if I would take supper up to him in my own room." I

said "yes," and I did take supper on a waiter to him in my own room.

You notice, gentlemen, that the first time Payne ever came to this house, he

is put up in a private room, and supper taken to him on the order of Mrs.

Surratt ; and this is in February, 1865, after he has come from Baltimore, after

he had left Mrs. Branson's. I am taking these events in their order of time, be-

cause I think it is the natural way, because I think it will help you to get at the

gist and truth of this evidence, far better than by taking them up in any other

order. I read again :

Q. What occurred after the supper was cairied up to your room? A. I sat down there

while he was eating supper, and made some inquiries of him, asking him where he was from,

&c. He said he was from Baltimore.

Q. In what story was this room of yours where he had this supper? A. It was the third

story.

Q. Front or rear ? A. Third story, back room.

Q. What furniture was there in the room ? A. There was a bed there.

Q. The bed on which you and Surratt slept? A. Yes, sir; a table, a looking-glass, and
three trunks.

Q. It was a bed-room ? A. Yes, sir.

Further on this witness testifies :

Q. Tell what occurred while Payne was eating his supper there? A. I asked him where
he was from. He said Baltimore. "Any business there?" said I. He said, "I am a

clerk in the china store of Mr. Parr."

Q. What more .' A. That was about all. He ate his supper, and then said he would
like to retire. He did retire.

Q. To what room ? A. He slept in the attic. He did not then, nor did ever, sleep in my
room.

Q. Did you see him the next morning ? A. No, sir. When I arose he was gone.

Q. When did you next see Payne at the house? A. I saw Payne the next time on the

evening of the 13tli of March, lr65. As luck would have it, I was again sitting in the

parlor when the bell rang. I again went to the door. I met the same man whom I had
three weeks before. His former visit, however, had produced so little impression on me
that I had forgotten him. I asked him his name. He said, " My name is Mr. Payne." He
again asked for Mr. Surratt, but Mr. Surratt was not at home that evening. I took him
into the parlor, where were Mr.s. Surratt and the ladies, aud said, "This is Mr. Payne."
They all recoguized him and sat down and commenced conversation. In the course of the
conversation one of the youg ladies called him Mr. Wood, and then I recollected that on the
previous occasion he had given the name of Wood. On this occasion he was no longer a
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clerk in a china store, but he represented himself as a Baptist preacher. He wore a suit of

gray clothes, and a black neck-tie. His bag^o^age consisted of two linen shirts and a linen

coat. The following; day—I believe it was the afternoon—Surralt had returned. He was
lying on the bed at the time.

Mr. Bradlev. Who was? A. Surratt. I was sitting at my table writing. Payne
walks in, looks at Surratt, and says, ''Is this Mr. Surratt .'

"

Q. You were in your room up stairs? A. Yes, sir. I said, "It is." He then looked at

me, and immediately observed, "I would like to talk piivately to Mr. Surratt." I then got
up and went out of the room, as any gentleman would have done. The following day,
15th March, on returning to ray room from my work, I found a false mustache on my
table. Not thinking much about it, I threw it into a toilet-box that was there. From
the appearance of things around my room, I knew John Surratt was at home.

Surratt was bis room-mate, you know.

I then went into the back attic, and just as I opened the door I saw Surratt and Payne
seated on the bed, surrounded by spurs, bowie-knives, and revolvers. They instantly threw
out their hands as if they would like to conceal them. When they saw it was me, they
regained their equanimity.

Q. Where did thcise things lie ? A. They were on the bed.

Q. State what those things were. A. Eight spurs—bran new spurs—and two revolvers.

Q. How were they as to being new? A. I do not remember whether the revolvers were
new or not. Thete were two revolvers, however, and two bowie-knives. When I went
down to dinner, I walked into the parlor and told Mrs. Surratt that I had seen John and
Payne fencing with those things here, and added, "Mrs. Surratt, I do not like this."

Q. Did you tell her what you did not like? A. Yes, sir; about Surratt being seen with
the bowie-knives.

Q. Did you tell her what you had seen? A. Yes, sir. I told her I had seen them on the

bed playing with those toys. She told me that I should not think anything of it; that I
knew John was in the habit of riding into the country, and that he had to have these things

as a means of protection. We went down to dinner. The same evening Surratt showed
me a ijilU ticket for a private box at the theatre. I wrested the ticket from him and told

him I was going to the theafre. " No," said he, "you are not; I don't want you to go to

tbe theatre this evening, for private reasons." He then struck me in the pit of the stom-
ach, and took the ticket away from me agq.in. He was very anxious that evening to take
the smallest ladies in the house.

Then he goes on to tell who they took.

Q. To what theatre did they go ? A. To Ford's theatre. That night about 11 o'clock,

as 1 was lying in my bed—I had retired—SuiTatt and Payne came into the room. Surratt

took a pack of playing-cards which were on the mantel of my room, when they both left,

and remained out all night. A few days afterwards, in conversation with a young man
named Brophy

—

Mr. Bradlev. Was Surratt present ? A. Yes, sir. In this conversation with this young
man, Surratt stated that he had spent the other night, meaning the 15th of March, with a
party of sociables at Gautier's saloon, and that he would like to introduce us, but it was a
private club, or something to that etfect.

I now turn to page 379, and again read

:

Q. I had passed to the 15th and 16th of March in my last inquiry. I now pass back to

the 3d of March. Can you tell what occurred on the 3d of March, 1865; whether you
saw Surratt and Booth? A. Yes, sir.

Q. Where? A. I went down the street with Surratt in the evening of that day. At that

time there was a good deal of serenading around town on account of the proposed inaugu-
ration of the President on the following day. After a while Surratt left me, and I went to

hear the music.

Q. W^hom did you first go out with ? A. John Surratt.

Q. Was there anybody else with you when you first went out ? A. No, sir.

Q. Did anybody join you? A. No, sir.

Q. You came back together? A. No, sir; we did not come back together; Surratt left me.

Q. Where did he leave you? A. On Pennsylvania avenue, near Eighth street.

Q. Then what occurred .' A. When I returned to the house of Mrs. Surratt, 1 saw John
Wilkes Booth and John H. Surratt in the parlor, talking together.

Q. About what time did you return ? A. After seven.

Q. Then what occurred ? A Then I proposed that we should walk up to the Capitol.

Congress was at that time in session. Three of us did go—Surratt, Booth, and myself.

When we were returning from the Capitol, Surratt and I left Booth at the corner of Sixth

street and Pennsylvania avenue.

Q. What did Surratt then do ? A. We went home.
Q. Did you see Booth again that night? A. No, sir.

Q. After you and tturratt got home, what ? A. Nothing.



1272 TRIAL OF JOHN H. SURRATT.

Q. Did yoti see Booth the next morning', the 4th of March? A. I saw him on the eve-

ning- of the 4th, at Mrs Surratt's. He was in the parlor then. I did not see him during

the day.

Q. Was John Surratt at home that evening? A. Yes, sir; he had been riding round
town all day with the procession ; he was on horseback.

Q. Did you see Herold that evening? A. No, sir.

Q. Who else beside Surratt and Booth were at the house that evening ? A. No one, that

I know of, except those in the house

Q. Up to this date had you seen Herold at the town house? A. I met Herold at Mrs. I

Surratt's once.
!

Q. When was that? A. In March, 1865.

Q. What time in the day? A. After 4 o'clock. I generally saw these people there, and
these events that I narrate, after 4 o'clock.

Q. Where was Herold then? A. He was in my room, talking with Atzerodt and John
Surratt.

Q. He came there on horseback. Do you know how he went away? A. He went away
on horseback. He left the horse in Mrs. Surratt's yard.

Q. When did you next see Herold at the house? Did you see him there between that

time and the 16th of March, 1865? A. I saw him only once at Mrs. Surratt's house.

Q. Do you know what the play was on this night that you speak of Payne and Surratt

going to the theatre with these young girls? A. " Jane Shore."

Q. Do you know whether Booth pla^> ed that night ? A. He did not.

Q. Do you know when he did play at Ford's theatre next after that? A. He played on

the evening of the 18th of March.
Q. What did Booth play in at Ford's theatre on the 18th ? A. He took the part of Pes-

cara, in the play of "The Apostate."

Q. Who were there ? A. Surratt invited me to go to the theatre that evening with him.

I at first refused, but finally consented. He showed me a pass for two, signed by J. Wilkes
Booth. As we went down Seventh street, near the corner of Seventh street and Pennsyl-

vania avenue, we met Atzerodt. He was also going to the theatre. At the theatre we met

David E. Herold and Mr. John T. Holohan, a fellow-boarder at Mrs. Surratt's.

Q. Then at the theatre that night were Surratt, Herold, Atzerodt, and yourself, and Booth

playing ? A. Yes, sir. Mr. Holohan was also there.

Q. And this you say was on the 18th ? Yes, sir.

Now this, as you see, when he wa,s phxying " The Apostate " at this theatre,

was less than a month before the great drama where he played the apostate,

traitor, assassin, murderer.

I next call your attention to the testimony of a young lady. Miss Fitzpatrick,

who we put upon the stand, who was a boarder at that house—a young girl

who did not seem to remember a great deal, but did remember some things of

very grave importance. I refer to page 232. She says she was living at Mrs.

Surratt's house ; that she knew George A. Atzerodt, but did not know him by

that name.

Q. By what name did you know him ? A. I knew him by the name of " Port Tobacco."

Q Where did you see him ? A. I met him at Mrs. Surratt's.

Q About what time was it? A. I do not remember; he called there one afternoon.

Q. Do you recollect what year it was, and what month? A. No, sir; I do not remember.

Q. How long before the assassination was it that you saw this man ? A. I do not remem-
ber.

Q. Was it not the day or night previous ? A. No, sir ; that was not the night.

Q. How often did you see this man at Mrs. Surratt's ? A. I do not remember how often

I met liim there.

Q. Did you see him there more than once ? A. Yes, sir ; I think I have seen him there

more than once.

Q. Do you remember his ever spending a night there ? A. I remembered he staid there

one night.

Q. Do you remember what night that was—how long before the assassination ? A. I do

not remember, sir.

Q. Could you give any approximate idea of the time? A. No, sir; I have no idea at all.

Q. Do you know how long you commenced boarding there before Atzerodt came? A.

No, sir.

Q. Did you know a man by the name of Lewis Payne, whom you saw before the military

commission ? A. I did not know him by that name ; I knew him by the name of Mr. Wood.
Q. When and where did you first see him ? A. I met him at Mrs. Surratt's, also.

Q. How often did you see him at Mrs. Surratt's ? A. I do not remember seeing him there

but twice.

Q. With whom did he come, and in what company did he come ? A. He called there one

evening by himself.
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Q. How long' was that before the assassination? A. I think it was some time in March.
Q. Was that the first time you saw him ? A. Yes, sir.

Q. InVliat room did you first seehim? A. I met him in tlie parlor.

Q. With whom was he talking at the time ? A. He was not conversing with any one in
particular.

Q. Who were in the room at that time ? A. Mrs. Surratt, her daughter Annie, Mi»s Holo-
han, and Mr. Weichmann.
Q. When was the next time you saw him there ? A. I saw him in March, also.

Q. Did you never see him there afterward? A. No, sir.

Q. You did not see him the day you were arrested ? A. I recognized him at the office

after I was taken there.

Q. You did not see him at the house? A. He was at the house, hut I did not recognize
him.

Q. When you got to the office you recognized him as a man whom you had seen at the
house? A. I saw Mr. Wood, sir.

Q. When you say Wood, do you mean Lewis Payne, whom you saw before the commis-
sion? A. Yes, sir.

On page 234, this witness says :

A. The last time I saw Mr. Surratt was two weeks before the assassination.

Q. During these visits by Atzerodt and Payne to Booth, did you see John at the house ?

and if so, did you ever see or hear theui coiiversing? A. I have seen them, but never heard
them conversing together.

Q. Do you recollect in the month of March of going to Ford's theatre? and if so, state

in whose company you went. A. I went with Mr. Surratt, Mr. Wood, and Miss Dean.
Q. State in what part of the theatre you were seated—whether you occupied a box or seat

in the orchestra. A. We occupied a box, sir.

Q. When you say Mr. Surratt, you mean John H. Surratt, the prisoner? A. Yes, sir.

Q. And when you say Mr. Wood, you mean Lewis Payne ? A. Yes, sir.

Q. While your party was in the box, did you see J. Wilkes Booth? If so, state what he
did. A. Mr. Booth came there and spoke to Mr. Surratt. They both stepped outside the
box, and stood there at the door.

Q. You mean spoke to the prisoner ? A. Yes, sir.

Q. State if any one else joined tiiem while they were standing there. A. Mr. Wood.
Q. Lewis Payne, you mean ? A. Yes, sir.

Q. How long were these three tallying together? A. They remained there a few minuites,

Q. Could you hear what they said ? No, sir ; I was not paying attention ; they were con-.

versing together.

Q. State, if you please, where the box was—in what pai't of the theatre ? A. I think it

was an upper box. I do not remember what side of the theatre it was on.

On the next page, referring to the Herndon House, the witness says :

A. I remember passing with Mrs. Surratt ; I do not know what month it was.

Q. Who were in company with you and Mrs. Surratt at that time? A. Mrs. Surratt, Mr.
Weichmanu, and Miss Jeulcius.

You will observe, gentlemen, that this 3"oung girl, in both the occui'rences

about the theatre and about the Herndon House, quite unconsciously and in-

nocently, fully confirms Weichmann in all these particulars.

Q. When you got to the Herndon House, state what Mrs. Surratt did and what the rest of

the party did ? A. Mrs. Surratt went in, the others of us walked up the street a little ways.
Q. Did you wait for her up there ? A. Yes, sir.

Q. How long did you wait for her? A. Only a few minutes there.

Now, this is the Herndon House, where I shall show you presently, by the

positive evidence of Mrs. Murray and other witnesses, Mrs. Surratt went to get

private board for Payne to stay ; where she did get it, and where he did stay.

I now turn your attention to another piece of evidence in connection with

this. Payne was secreted at the Herndon House, where Mrs. Surratt went to

engage a private room for him ; and this is another of those striking pieces of

evidence which will always appear in trials of this kind. It is a curious thing,

in this same month, at this same time, when Booth was in New York, when ar-

rangements are being made by Mrs. Surratt to secrete Payne at the Herndon
House—Payne, the man who was in delicate health, and who would take his

meals in his rooms ; and now let us see what occurred. Here is a telegram, the

81
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original in tlie liandwriting of J. Wilkes Booth himself, sent from K'ew York ou

the Sd of March, 1865, and it reads as follows :

To WeichinanH, esq., 541 "H" street, Washington, D. C. Tell John to telegraph

the number and street at once.

J. BOOTH.
" Tell John to telegraph the number and street at once." Why did not

|

Booth telegraph to John ? Here is another of these efforts to conceal what is

known to be a criminal knowledge. He wants to take a roundabout way to

accomplish the end. Why did he not telegraph to John ? Why did he want

the despatch to go through Weichmann 1 He mentions John's name, and knows

that Weichmann, his room-mate, will show the telegram to John, and therefore

he says to Weichmann, tell John to telegraph the street and number at once.

What does Weichmann do 1 He does tell John ; and now let us see what oc-

curs. He takes this telegram to John, and, finding it was something he did not

understand :

Q. What did he say? A. I told him I thought it was intended for him. I asked him
what number and street were meant. [The telegram reads, "Telegraph the number and
street at once."] He says. Don't be so damned inquisitive.

There was nothing very strange that he should ask the question, but John
says, "Don't be so damned inquisitive." The number and street was the

Herndon House, where Mrs. Surratt had engaged a room of Mrs. Murray.

Booth is in New York, and wants to know where Payne is. Therefore he

wants John to telegraph the number and street at once, and when Weichmann
asks John what it means, the reply is, "Don't be so damned inquisitive."

The testimony goes on :

, That same evening he asked me to walk down the street with him. We went as far as

Tenth and F, when we met a Miss Anna Ward ; he then walked back from Tenth and F
streets to Ninth and F streets with me, and went into the Herndon House and called for

Mrs. Murray.

That is why he wanted the street and number telegraphed at once.

Q. You went in with him? A. Yes, sir.

Q. When she came he desired to speak to her privately ? A. Mrs. Murray did not under-

stand him ; then Surratt said, " Perhaps Miss Anna Ward has spoken to you about this

room ; did she not speak to you about engaging a room for a delicate gentleman who was
to have his meals sent up to his room, and that he wanted the room for the following Mon-
day ?" which was the '27th of March, 1865. Mrs. Murray recollected, and said that a room
had been engaged. The uame of the party for whom the room was engaged was not men-
tioned by myself, by Mrs. Murray, or by John Surratt.

Now you will understand the mystery. You understood it at first. I merely

put this telegram with the fact of engaging the room at the Herndon House,

in their order of date, and one explains the other. Mrs. Surratt had engaged a

room at the Herndon House, and Booth wants to know its location. John goes

there with her to talk about the room. Then Payne comes there, and his room

is to be telegraphed to Booth, and this is what John told Weichmann not to bo

so damned inquisitive about.

Mr. Bradley, Jr. With the permission of the gentleman, I will interrnpt

him, simply to ask a question of the court. I believe, according to the practice

of your honor, it is not considered regular to interrupt a counsel in the course of his

argument. What I desire to know is, that if there is any misstatement of fact

made by him in the course of his argument, you will allow us the privilege of

correcting it after he is done.

The Court said that would be done if the counsel should misstate.

Mr. PlBRREPONT. I intend there shall be no chance for that, gentlemen, and

for that reason I read the testimony from the record. It is so easy for counsel,

in the heat of argument, to state evidence differently and give it a different turn

and sound from what it is in fact. It is for that very reason that I have taken

this laborious way of reaching the evidence upon which I rely, word for word,
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and giving counsel tlie page nt wliicli I read. I now read upon the same sub-

ject from page 383 :

Q. This was on the 2:3d of March, I think. Now, on the 24th of March did anything
occur or not ? A. No, sir.

Q. Then I will come to the 2')tli of March, 1^65. Did yon see John Surratt ov that day ?

A. Yes, sir. As I went to breakfast, and looked out of the diniuf^-room window, I saw John
Surratt, his mother, and jNIrs. Slater, who had been at the house previouslj', in a carriage
containing four .seats, to which were attached a pair of white horses.

Q. Do you know where the horses came from ? A. Yes, sir. Mrs. Surratt, the^ame
evening, told me that the horses had been hired from Brooke Stabler.

Q. Did the three go away together 1 A. Yes, sir.

Q. About what time in the day did the three leave ? A. About eight o'clock in the

morning.

Q. When did you next see Mrs. Surrrtt ? A. I saw her the same evening.

Q. Where ? A. In her house.

This you well know is March 26, 186-5.

Q. Plow did she come back ? A. She returned alone.

Q. Did she return in the carriage, or in some other way ? A. In the Port Tobacco stage
—the stage that runs from Bryautowu, or Port Tobacco, to Washington, and delivers pas-
sengers at the Penusj'lvauia House.

Q. Did Mrs. Slater and John Surratt return with her ? A. No, sir.

Q. Did they come there that night at all ? A. No, sir.

Q. Did Mrs. Surratt tell you anything that occurred with them ? A. I asked her where
John had gone. She said he had gone to Richmond with Mrs. Slater to get a clerkship.

All manner of excuses, you will notice, are given—quite unnecessary excuses,

as such excuses are always given to cover up something. Such is the excuse
about the farm. He gives you an excuse of what he had gone to Richmond
for. You will see them all through. You recollect that John writes a letter to

this poor old Brooke Stabler—this broken down keeper of livery—tells him
that he did not know how long he should be gone, for he has woman on the

brahi. If he had had woman on the brain, do you think he would have been

very likely to have made that old man the confidante of his loves ? He did it

to conceal from him what he was about. Then you will remember that those

horses came back, and now I read from page 385 :

Q. Did you go with her (Mrs. Surratt) to church at any time, and returning, stop any-
Avhere ? I do not remember the dates. You will give them. A. Yes, sir. After the 27th,

I do not remember the particular evening, Anna Surratt, Miss Jenkins, ^liss Fitzpatrick,

Mrs. Surratt, and I, had been to St. Patrick's church, on the corner of Tenth and F streets.

Q. What occurred in returning ? A. On returning she stopped at the Herndon House,
at the corner of Ninth and F streets. She went into the Herndon House, and said that she

was going in there to see Payne. •

Q. Mrs. Surratt said that ? A. Yes, sir.

Q. Tell what occurred ? A. She did go, and she came out.

Q. How long was she in there ? A. Perhaps twenty minutes.

Q. Did you see her when she came out ? A. Yes, sir.

Q. Where were you waiting? A. We walked down Ninth street to E—the party did—and
down E to Tenth ; and then returned to the corner of Ninth and F, and met Mrs. Surratt

just as she was coming out of the Herndon House.
Q. Did she join you ? A. Yes, sir ; and went home with vrs.

Q. To her house / A. Yes, sir.

Q. Did she say anything to j'ou ? A. No, sir.

Q. Did you ha^-e an}- conversation with her that day on that subject in any way ? A.
During that week I was one day going down Seventh street, and again near Seventh street

and Pennsylvania avenue, I met Atzerodt. I asked Atzerodt where he was going. He
replied, "To see Payne." Then I inquired, "Is it Payne who is stopping at the Herndon
House?" His answer was, "Yes." 1 had always been curious to know who that man was
who was stopping there.

Q. Did Mrs. sHrratt tell you who it was / A. When I mentioned to her, after returning

home, that the man Payne who had been boarding at her house was at the Herndon House,
she wanted to know how I knew it. I just told her as I have stated here.

Q. What did you tell her / A, That Atzerodt told me. She appeared angry that Atzerodt

shoirld have said so to me.
Q. State in what way she indicated her anger ? A. Merely by her countenance—her

expression.
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Mr. PiERREPONT. I come down to tlie month of April, in wliicli the assassin-

ation happened.

Q. Do jou know where Mrs. Snrratt was on the first of Apiil? A. In the morning,

-when I left the house, she was sitting at the breakfast table, and when I returned in the

evening she wasnot at home.

Q. When did you next see her? A. She came home a short tin:e afterwards in a buggy
driven by her brother, Mr. Jenkins. She said that she had been to Surrattsville.

Q. Uid she say anything more? A. No, sir.

Q. On that 1st of April, or the evening of that day, did you see either of these parties at

the house? A. No, sir.

Q. On the 4th and 5th did you ? A. I saw Atzerodt at Mrs. Surratt's house on the 2fl of

April. She had again sent me on the morning of the 2d of April to the National Hotel to see

Booth, and if he was not there, to go and see Atzerodt, and tell either of them she wanted to

see him that morning.

Q. Pid you go? A. I went to the National Hotel, but Booth was not there.

Q. Did you find Atzerodt ? A. I then went to the Pennsylvania House, and right in front

of the Pennsylvania Hoaselsaw Atzerodt standing and holding by the bridles two horses ; one

was a very small one, and the other a very large horse, blind of one eye. Said I to him, "Whose
horses are those?" He replied, " One is mine and the other is Booth's. " I then communi-
cated my message to him, and he lequested me to get on one of the horses and ride back
wnth him. I retused, stating that I wished to go to church. He then said he would go to

church with me. Then I mounted the horse, and Atzerodt and I rode to Mrs. Surratt's

house. Atzerodt got off and went in to Mrs. Surratt's, and I remained outside part of the

time, taking care of the horses. That same afternoon, Mrs. Surratt said to me that Mr.
Jenkins, her brother, would like to return to the country, and that she would be much
obliged to me if I would go to the Pennsylvania House and see Atzerodt, and say to him
that he would oblige her xerj much by letting Mr. Jenkins have one of John's horses

—

meaning her son's horses. I went down to the Pennsylvania House that afternoon with Mr.
Jenkins, and I did ask Atzerodt for one of these horses for Mr. Jenkins, stating to him my
message as I had received it. His reply was that before he could loan Mr. Jenkins one of the

horses he would have to see Mr. Payne about it. I then said to him ;
" What has Payne to

do with the horses ? You have said that one is yours, that another is Booth's, and Mrs.

Surratt says that the horses are John's." John Surratt himself had told me that they were
his, and had shown me at one time a receipt for the livery of the same two horses, the bill

amounting to !|3tl.

Q. What did he reply ? His answer was that Payne had a heap to do with them. Mr.
Jenkins, Atzerodt, and myself then walked up to the corner Of Ninth and F streets, and
Atzerodt requested us to remain outside and he would go in and see about the horses.

Now then, gentlemen, yon will note this fact. They put Mr. Jenkins upon

the stand, and did Mr. Jenkins deny this ?

Q. What house was that? A. The Herndon House. He told us to remain outside on
the pavement. Mr. Jenkins and I remained on the pavement for about twenty minutes.

_

Atzerodt came out, and he told us that Mr. Payne would not consent to the loan of those

horses.

Now, then, we begin to find out who this man Payne was—this sick man,

who was to have his meals sent to his private room.

I returned to Mrs. Surratt's house and told her what Atzerodt had said. She said she

thought it was very unkind of Mr. Atzerodt; that she had been his friend, and liad loaned

him the last five dollars out of her pocket.

Q. What more occurred ? A. Nothing more on that day.

Q. You didn't get the horse? A. No, sir; Mr. Jenkins walked home the next morning, I

believe.

Q. This was the 2d ? A. Yes, sir.

Q. Now, on the '3d, what occurred ? A. On the 3d of April, after the excitement and noise

of the day, I was seated in Mrs. Surrattt's parlor in the evening, on the sofa, when, about
half-past six o'clock, John Surratt walked into the room. He was very neatly dressed. He
had on a new pair of pants. I asked him where he had been. His ansAver was, to Rich-
mond. I then said, "Richmond is evacuated. Did you not hear the news? " "'No, it is

not," he said; "I saw Benjamin and Davis in Richmond, and they told me it would not be

evacuated."

Q. Was Mrs. Surratt in the room at this time ? A. Yes, sir.

Q. What did she say ? A. She merely bade him good evening.

Q. How long did he stay there ? A. He went up into my room and put on some clean
clothes.

Q. Did he go with you? A. No, sir ; he went up before me. I went up a few minutes
afterwards ; I think he called me up stairs.

Q. When you got to the room with him, what did he say ? A. He did not say very much.
He said that he wanted to exchange forty dollars in gold. He did exchange this forty dollars
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in n^old for forty dollars in frreenbacks. He showed me in the room nine or eleven twenty-
dollar gold pieces, and fifty dollars in greenbacks.
Mr. Bradley. Before he made the exchaug;e .' A. He made tlie excharifi^e after he

showed me the gold. Pie showed me the gDld and the greenbacks at the same time.

Q. Did he say anything as to where he had got the money? I did not ask him where he
got it. I expressed a sort of surprise. He said tiiat he had an account in tlie I5ank of
Washington, but he did not say that he had gotten tliis money from tlie Bank of Washington.

Q. Did he say anything when you expressed your surprise? A. Xo, sir.

Q. Did you see any other money that he had? A. No, sir ; not that evening.
,Q. Any other evening ? A. No, sir.

Q. That was all the money you saw him have at that time? A. I had seen him before.

He always appeared to have, plenty of money in his pockets—five dollars and ten dollars.

He seemed to be always well supplied.

Aud yet yoii see he was a young man with no occupation and without any
means ; his mother a poor woman, keeping a boarding-house in the city of

Washington. I now turn your attention to page 216 of the testimony of this

old man, Brooke Stabler, coming in with these various dates, beginning at the

beginning

:

Q. What was your occupation from the first day of .January to the first day o^ June, 1865?
A. I was in a livery stable ; taking charge of a livery stable.

Q. Whose stable was it ? A. John C. Howard, on G street, between Sixth and Seventh.
Q. Do you remember the number ? A. I do not.

Q. Did you know John Wilkes Booth ? A. I did.

Q. Did you know John H. Surratt? A. I did.

Q. Did you know George A. Atzerodt ? A. I did.

Q- Did you see them at your stable ? A. Frequently.

Q. Did you see them all together there ? A. I have seen them together aud separately.

Q. What did you see them doing ? A. They were talking, sometimes.
Q. Talking together ? A. Yes, sir.

Q. State when you first saw John Wilkes Booth at your stable, as near as you can remem-
ber. A. I cannot remember exactly the time ; it was about the time Surratt entered his

horses at that stable in my care.

Q. When did Surratt put his horses at that stable In your care? A. That, I think, is

stated in my testimony on the other trial; I do not recollect it now.
Q. Can you state whether it was about February, 1865 ? A. It was along about that period.

Q. In what manner di'i Surratt put his horses in your charge? A. He left them there to

be taken care of—to be fed and watered.

Q. How many were there ? A. Two.
Q. Will you describe these two horses ? A. They were bay horses. One was an ordinary

horse ; the other was rather a fine horse—saddle horses.

Q. Were both horses, or one a mare / A. Both horses.

Q. What was the direction he gave you about them ? A. His direction was that he wanted
them taken care of in the best manner I could.

Q. In reference to their use, what did he direct ? A. That they were not to be used except

by his order.

Q. Did he give you any order about their use ? A. He gave me an order on one occasion

for Booth to use them.

Q. What did he say in giving that order? A. His directions were that Booth and no one
else was to have his horses, but that Booth could get them at any time.

Q. Booth could get either horse at any time ; he did not mention any one ? A. I do not

recollect that he did ; Booth usually got one horse.

Q. Which one ? A. The better one.

Q. When these men came, did they come together or separately ? A. Sometimes two of

them would come, and I believe all three of them have come together.

Q. How was it generally ; did they all come together, or separately ? A. There were gen-

erally two of them.

Q. How often in the course of a day were they there sometimes ? A. Two or three

times a day, sometimes.

Q. Did you see Atzerodt ride out with Surratt on any occasion ? A. I did on one occasion.

Q. Did you have any written order from Surratt ? A. I had one.

I now come to the letter which Surratt wrote to Brooke Stabler when he

returned these horses on the 26th of March, and went off with this woman,
ilrs. Slater, or iMrs. Brown—sometimes she went by one name and sometimea

by the other. This was the letter which he returned with the horses

:

March 26, 1665.

Mr. Brooks : As business will detain me for a few days in the country, I thought I would

send your team back. Mr. Bearer will deliver in safety and pay the hire on it. If Mr.
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Booth, my friend, should want my horses, let him have them, but no one else. If you should

want any money on them he will let you have it. I should have liked to liave kept the team

for seveial days, but it is too expensive, especially as I have woman on the brain, and may
be away for a week or so.

Yours respectfully,

J. Harrison Surratt.

Well, he had woman on the brain, had he? Was that what he went down
there for ? And was this poor old stable-keeper the man to whom he commu-

nicates his amonrs ? Do you believe that is so, or was this letter for a mere

blind? "I should like to have kept them, but could not; it was expensive,

especially as I have woman on the biain and ,may be away for a week or go."

He had something else on the brain, that was put on his brain at the time, or

at a little before the time he wrote this card. " I tried to get leave, but could

not succeed." He took his leave. He never got a cent of the money that was

due to him; he had not a cent of resources in the world. His mother was a

poor woman, as the counsel tells you, in very straightened circumstances, as she

undoubtedly was. Where did he get his money ? Where did he buy his horses ?

Do you suppose women on the brain gave him any money 1 He says " that is

expensive." It is apt to be so. Where, I say, did he get his money, and how
did he buy his horses ? How could he have them kept at this great expense ]

"If Booth, my friend, should want my horses, let Inm have them, but no one

else." I read again :

Q. Who did you see Surratt ride out with from your stable with any of the horses ? A. I

have seen him ride out with Booth, aiid I have seen him ride out with Atzerodt.

Q. Did you receive any other note from John H. Surratt? A. Not that I recollect of now.

That recollection, however, was refreshed afterward, and he produced the

note. And it is a note in the case. I will presently read it. I turn now to

read from the testimony of this same witness :

A. I have seen Booth, Atzerodt, and Herold.

Q. With whom? A. With Surratt.

Q. Did you omit any name yesterday ? A. Yes, sir; Herold's name was omitted j'esterday.

Q. Did you have any conversation with either of those men in relation to Surratt's trip

anywhere ; and if so, what was it? A. I had with Atzerodt.

Q. State what it was. A. He showed me the conclusion of a letter which he had received

from Surratt, stating-

Mr. Bradley. Never mind that.

Mr. PiERRKPOXT. You can state what Atzerodt said. What did he say? A. He told

me that he had a letter in his hand from Surratt, but that he would not let me see it at all.

He opened it, and the concluding- paragraph I read.

Q. What further did he say? A. He said that in that letter

Here comes an objection by the counsel to this evidence going in, but it was
admitted by the court, and this answer is given :

He told me that he would not show me the letter—the body of it—but that he would show
me the latter part of it. He stated that the letter was dated in Richmond, and that lie had
understood tliat the detectives were after him, and he was making his way north as fast as-

he could. That is about the amount of what Atzerodt told me.

I read from the same page :

Q. He did not name whose particular squad, that you remember? A. No sir; I do not

recollect tliat he did.

Q. You say government detectives—detectives of what government ? A. Government of

the United States.

I now refer to page 223, to give you the other order from the prisoner already

referred to in the testimony of this witness :

Mr. Howard will please let the bearer, Mr. Atzerodt, have my horse whenever he wishes

to ride; also my leggings and gloves; and oblige yours, &c.,
J. H. Surratt.

541 H street, between Sixth and Seventh streets, February 22, 1865.

This is the note written by Surratt to Brooke Stabler, not only to let Booth
have his horses, as did the other note, but also to let Atzerodt have his horses.

Referring to these parties coming together to the stable, his testimony is given:
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Q. What did tliey do wbeu tbev o-ot down to the back part of tlie stable ? A. That I do
not kiio\v. Tbey would be coiiversin>T top-ether. Frequeutly I uoticed that.

Q. Will yon state what the manuer of" the couversatiou was, so tliat these gentlemcii cau
understand it .' I mean as to whether it was in a loud or in a cuntidential, whispering' toiie .'

A. They would pfeneraliy be about 150 feet from me—from lUO to 150 feet. Sometimes I

would see them wlieu thej' would be down there; at otiier times I would not; I would be
busy in the office.

Q. Could you hear au^-tbing they said ? A. No, sir.

Q. Wliat was their manner of conversation ? A. It was not so that I could hear any
voice at all.

. I turn now to tlie testimony of James W. Pumpbrey, page 22fi :

Q. Slate when, where, and under what circumstauces you first formed his acquaintance.
A. John AVilkes Booth came to my stable one day for a saddle horse ; he asked for the pro-
prietor; I stepped up and told him I was the man ; he said he wanted a saddle horse to ride

for a few hours ; I cannot tell the exact day that he came there ; I did not know at the time
it was Booth, but found out that it was after talking with him for a short while ; be said he
wanted a saddle horse to take a few hours' ride in the country ; I told him I could let him
have one; he said be did not wish any but a good one ; I told him I bad a very good saddle
horse, I thought ; he then said, " I wish vou would have him saddled ;

" I ordered him sad-
dled, and then said to him, "You are a stranger to me, and it is always customary with me
when I hire a horse to a stranger to have him give me some security, or some satisfactory

reference." At that time Mr. Surratt—I do not know whether he stood across the street, or

came over

Q. The prisoner? A. Yes, sir; Surratt said he knew him; that it was Mr. Booth, and
he would take good care of the horse ; I cannot now tell whether the prisoner came over and
said this to me, or stood on the opposite side of the street and hallooed across.

Q. How long have you known the prisoner? A. A great many years.

Q. State as near as you can all that Surratt said at that time ? A. I think he said he
would see me paid for it ; that he was going to take a ride with Mr. Booth.

Q. Go on. A. That is about all; I went in and ordered the horse to be saddled and
brought out ; there were some gentlemen sitting in front of wj stable at the time ; who they
were I do not know.

Q. Wliat kind of a horse was it? A. A light sorrel. When I came out with the horse

saddled, he was gone ; I asked some of them out at the door where he went ? They said they
thought he went to the Pennsylvania House. The boy stood at the door with the horse, and
I stood out there watching for him. I saw him come out of the Feunsyhania House ; he
came out alone, and came over and started off on the horse alone.

Again

:

Q. I will ask you if you saw him on the 14th of April, 1865 ? A. Yes, sir. He called at

my stable that morning.

Q. State what time it was you saw him. A. Somewhere between 11 and 1 o'clock, as

well as I cau remember. I did not pay much attention to the time. He called for a saddle

horse, stating that he wanted to ride that afternoon. He expressed a desire to have the same
horse that he had been in the habit of riding. I told him he was engaged, and therefore he

could not have him. He wanted to know if I could not put the person off to whom I had
engaged him, and let the man have the horse that I was to give to him. I told him I could

not do that. He then wanted me to give him a good one. I told him that the horse I

was going to give him was a very good saddle horse. I told him I thought so, and be would
think so after he had ridden him. He says : "Well, don't give me any but a good one." I

told him I wouldn't ; that I would give him a little mare ; that she was small, but a very

good one.

On page 327 Fletcher was called. He says we was at Naylor's stable on the

14th of April; that he saw Atzerodt and Herold at the stable, but not together.

That he saw Atzerodt first. On page 229 this witness states, referring to oc-

currences on the night of the 14th of April :

Atzerodt came after his horse about 10 o'clock. I sent one of the boys down to the stable

to get the horse ready for him. He afterwards wanted to know if I would not go and take

a drink with him I told him that I bad no objection. He and I then went down to the

Union Hotel and had a glass of ale. He asked if I would have any more. I thanked him,

but told hira I would not take any more. Returning back to the stable, he said to me, " If

this thing happens to-night, you will hear of a present."

That was what Atzerodt told the keeper of the stable from whom he obtained

these horses. He could not keep it in, he was so full of it, so sure of it. He
says, when he was getting this horse and drinking with him and wanted to treat

him oyer again, "If anything happens to-night yuu will hear of a present."
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When lie Lad mounted bis horse I remarked to him, "I would not like to ride that horse

this time of ni^ht; he looks too scarish." Said he, "He is good on a retreat."

Further on

:

Q. Did you see Herold again? A. Yes, sir.

Q. Where? A. On the corner of Fourteenth street and the avenue.

Q. State what he was doing. A. He was coming down the avenue from Fifteenth street.

He was not riding very fast. It seems he knew me. I went up to him and dcDianded the

horse.

Heroic! did get one of his horses this same night.
|

Q. About what time was that? A. I think it must have been twelve minutes past 10 o'clock. I

Q. How long after you had seen Atzerodt turning up Tenth street ? A. I cannot say how |

long. I walked just as fast as I could from Twefth street to Fourteenth street. When I de-
J

mauded the horse from Herold he paid no attention to me, but put spurs into the horse, and '

went up Fourteenth street as fast as the horse could go. I kept sight of him until he turned

east of F street. I then returned to the stable, saddled and bridled a horse, and started

after hioi.

He afterwards saw the horse, as he says on the next page, at Major Gi-eneral ,

Augur's headquarters, the horse having been caught in the night, after the mur-
|

der, and returned there.

Mr. Toffey, on page 231, gives an account of the catching of this horse. He
says :

On the night of the 14th, or the morning of the 15th of April last—it might have been a

little after one—as I was going to the Lincoln hospital, where I am on duty, I saw a dark
bay horse, with saddle and bridle on, standing at Lincolu Branch barracks, about three-

,

quarters of a mile east of the capitol. The sweat was pouriug off him, and had made a

regular puddle on the ground. A sentinel at the hospital had stopped the horse. I put a

guard round it, and kept it there until the cavalry picket was thrown out, when I reported

the fact at the office of the picket, and was requested to take the horse down to the head-

quarters of the picket, at the Old Capitol prison.

I now bring your attention to another kind of evidence. On page 203 is the

testimony of Mr. Samuel A. Raiuey. He says he lives in Washington ; has

lived here for twenty years. His business is keeper of a livery stable.

In answer to the question, who took the livery stable with him in 1865, he

says :

A. Dr. Cleaver; his name is William E. Cleaver.

Q. Was he a veterinary surgeon ? A. Yes, sir.

Q. How long did you and Cleaver continue together in that business ? A. To the best of

my recollection some eight or nine months ; not quite a year.

Q. He and you, from the 1st of January to the 1st of June, were partners? A. Yes, sir.

Q. Were you equal partners ? A. Yes, sir.

Q. Did you keep the books of the firm ? A. They were kept by Dr. Cleaver. My health
Avas bad during that year—I was very little at the stable—and it is bad still ; I was there otf

and ou, but not regularly.

Q. Did you know John Wilkes Booth ? A. Only by name ; I was not acquainted with
him.

Q. Did he come to your stable, and did you see him there two or three times ? A. I re-

member seeing him there once or twice—once that I remember.
Q. I suppose you know what Surratt came there for ; if so, state. A. Yes, sir. It is

customary for men coming there to have business, generally. '

Q. What was his business ? A. Surratt came there on one occasion to get a horse.

Q. At what time was that ? A. I do not remember ; my partner hired the horse.

Q. You saw him there ? A. I saw him there.

Q. Have you any memory of what kind of a horse that was ? A. To the best of my
recollection it was a bay mare.

His partner, he says, was Cleaver. I now turn to page 205, the testimony of
Cleaver, called Dr. Cleaver,

Q. How long have you been a veterinary surgeon ? A. Seventeen years in this city.

Q. How long have you lived here ? A. About seventeen years.

Q. Were you educated as a veterinary surgeon ? A. Yes, sir.

Q. In 1865, or prior to 1865, did you keep any other stable in any other place ? A. Yes

;

-I kept a stable on B street.

Q. Did you know J. Wilkes Booth ? A. Yes, sir.

Q. Did you know John H. Surratt? A. Yes, sir.
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Q. How long have you known Johu H. Suinitt? A. About twelve years, I think ; ten

or twelve years.

Q. Have 3'ou had a speakiup: acquaintance with him ? A. Yes, sir.

Q, What was the mode in which you addressed him and he addressed you? A. He came
down to hire a horse ot" me at the time Booth kept his horse with me.

Q. What did you call him and he call you? A. I usually called him "John," and he
called me "Doc."

Q. When did Booth first bring his horse to you to keep. A. The 1st of January, 18G5,
the day we got the stable.

Q. And to that stable on 6th street? A. Yes, sir.

Q. What was the health of your partner at this time? A. He is sickly all the time.

Q. State what horse Booth brought. A. He brought a one-eyed bay horse first.

Q. What next ? A. About ten days afterwards he brought a light bay horse, very light

bay.

Q. Did he bring any others ? A. No, sir.

Q At what time was this ? A. In January, 1865. I think you will find it in the book
there.

Q. State whether you saw him and Surratt there together. A. Yes, sir.

Q. What were they there together about? What did they say and do? A. I do not
' know ; the first time I hired a horse to them. The first time I saw Surratt there with Booth,
Booth came, I think, and paid one or two weeks' livery. Then, three or four days after, he
came down and I hired him a horse to go into the country.
Mr. BUADLEV. Hired to whom?
A. To Surratt. He came and hired a horse two or three times. The next titne Booth

and Sam. Arnold came there together.

1 now pass to near the bottom of this page.

Q. What time was it that he got there ? A. About seven o'clock that evening. It was
raining very hard. He came about three and ordered them.

Q. When he came at seven what occurred ? A. He came there ; I Avas standing in the

gangway. It was raining very hard.

Now here is a fact, gentlemen I pause to comment for a moment. They
say because Cleaver has shown himself to be of violent passion in a certain

way, he cannot tell the truth. I appeal to you as men of sense, to your ex-

perience, and ask you whether it is your experience that that fact so changes a

man's truthfulness, as far as you know. My experience is not that a man's

getting drunk changes his truthfulness. A man may have a passion for liquor,

a passion for other things. 1 have known some men, entirely truthful men, who
were drunk three times a week, and Avhose truthfulness, whether everything or

anything was at stake, nothing could shake. But in this case the testimony of

this man, as you see, bears evidence of truth. He gives distinct dates and par-

ticulars. How could he know it was raining at this particular time, and at this

particular date, if he fabricated his testimony? You, gentlemen, know that a

record is kept here at the Smithsonian Institute, and one other place in Wash-
ington, every hour in the day, from one year's end to another, of the state of

be weather, the state of the clouds, and of the amount of rain that has fallen,

whether it rains or is not raining, and that if he were not testifying to the truth,

how easy would it have been to contradict him, and prove that his testimony

was false ; and yet my learned friends have not brought a single witness to

dispute his statements.

I .asked him if he was going to the country on such a night as that. He said yes, he M'as

going down to T B, to a dauce party.

This was not woman on the brain ; this was a dance party. Always some
reason given for whatever he did, and this is the reason he gives for going

down into the country that night.

I told him \i, would have to be a fine dance party that would take me down there such a
night as that. I asked him to go over to the Clarendon and get a drink. He said he
thought he had had enough then. I thought so too.

Q. Did Booth come ? A. He had not come yet ; I asked Suri^tt into the oflSce to sit

down.
Q. Did he come in ? A. Yes, sir ; he came in and sat there some few minutes. He told

me he was going down in the country to T B, to meet a party and help them across the

river
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He had forgotten the dance then. At first he was going down to T B to a

dance, but when he got into the office he was going down fur another kind of

dance; "that he and Booth had some bloody work to do; that they were

going to kill Abe Lincoln, the d d old scoundrel ; that he had ruined Mary-

land and the country. He said that if nobody did it, he would do it himself,

and pulled out a pistol and laid it on the desk. And he represented two coun-

ties in Maryland."

Well, he was pretty tolerable drunk, I suppose. At this time he felt as if

he could represent a dozen counties. He pulled out his pistol as he did on the

ship when he thought he saw an American detective, and said that would set-

tle him. He pulled out his pistol as he did when near the coast of England it

was suggested he might be arrested in England. He pulled it out here in the

same style when telling of the great things he was going to do.

Q. SUte whether the rain continued ? A. Yes, sir, very hard.

Is there any lying about this ? Cleaver did not know the record would show
this fact when he testified about how hard it was raining.

Q. Did Booth come? A. He came about eight o'cloclv.

Q. State whether there was any conversation afterward between Booth and Surratt? A.
Mr. Surratt chastised him for being sn kite—for keeping him waiting so long.

Q. Will you explain what you mean by the word "chastise ? "_ A. I think he was going

to hit him in the face with a glove or something of that kind—iu joke, of course. He either

hit at him, or hit him, I do not know which.

Q. Jokingly ? A. Yes, sir.

Q. I simply wanted to know whether you used the ward "chastise" in the ordinary

meaning of it, or whether you meant to chide—find fault ? A. Yes, sir; to find fault.

I shall have occasion on another subject, and in another part of this case, in

regard to Cleaver's testimony in another matter, to show you from this printed

book how that testimony was brought out. Whatever abuse the other side

may choose to heap upon Mr. Ashley or anybody else who brought it out, cer-

tainly Cleaver did not deserve any abuse for the mode in which it came out,

for you know it came out most reluctantly. He tried to keep it in. He was

an Englishman. He was our enemy. He did not want to say a word about

it. He told it in confidence to a fellow-prisoner. It was subsequently found

out by a member of Congress, who indirectly got hold of it and made it known
to the district attorney. It was forced out of him by power—not willingly.

He did not mean to say a word.

I now come to another piece of testimony, which is very remarkable, per-

haps the most so of any in this case, teeming in all its aspects, in all its fearful

bearings, when you consider how it comes out, how unwillingly, how reluct-

antly it is made to appear—I mean the testimony of Mr. John M. Lloyd. Mr.

Bradley, if I remember correctly, charged him with being a liar, and in the

conspiracy. He also charged him with being a drunkard. I believe he drinks;

I have no doubt about that. He was not drunk when he gave his testimony
;

he was not drunk when the officers of justice who went after Booth and Herold

passed his house to give the arms which the prisoner himself had there con-

cealed ; and when he told them he had not seen Booth, Herold, or anybody, he

was not drunk. He lied to them ; he says he lied to them. He says he knew
Sun-att ; he knew Mrs. Surratt; he Avas Mrs. Surratt's tenant. He knew it

would involve her in difficulty, and he wanted to shield her. He did want to

shield her, and when we got him upon the stand we had to handle him with a

delicacy not common ; with a care that kept the mind alive, I can assure you.

He would have concealed every important fact in this case if he could have

done it. I believe no man rejoiced more at this murder than he, I believe

that no man would ^ave assisted in the murder sooner than he, and I agree

with Mr. Bradley that he was a party knowing to this crime, and believing

himself implicated, made every effort to conceal it. The testimony is strong

upon that point. He tried to conceal it in giving his testimony. You will see

when I read it

:
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Q. Will you state where you lived iu the year ISGo ? A. I moved to Surrattsville about
the last of December, 1864. I resided at Surrattsville up to October, l.SGo.

I now come to page 277. He is asked whether he knew Mrs. Surratt.

A. Yes, sir; my acquaintance with them was very short the whole time.
Q. Did you rent this house of her ? A. Yes, sir.

Q. Did you know one David E. Herold ? A. I knew David E. Herold ; he was at my
house on several occasions. I first saw him, I think, at Mr. Birch's sale.

Q. You saw him several times afterwards? A. Yes, sir.

Q. Did you see him at the conspiracy trial ? A. I did.

Q. Did you know one George A. Atzerodt ? A. I never knew him by that name until
two weeks before the assassination. I used to call him by the name of Israel.

Q. By what name did the prisoner call him ? A. Well, he came iu there one morniuof
with him, and laughinijly stated something about somebody calling him " Port Tobacco ;^'

this is the only tmie I ever heard tiie name made use of.

Q. Did you see him at the conspiracy trial? A. Yes, sir.

Q. I will ask you if you ever saw David E. Herold, George A. Atzerodt and the prisoner
at the bar iu company together? A. One morning, probably about five or six weeks before
the assassination, Surratt and Atzerodt came to my house. Herold had been there the night
before, and said that he was obliged to go to " T B"' that night; he stopped in there and
was playing cards ; he played several games ; the next morning Surratt and Atzerodt
drove up.

You will note here that he stated Herold had been there that night and said

he was going to T B. We shall bring the witnesses presently to show you
what he did at T B, and what arms he had with him—I think you remember
something about it.

Q. You saw the three men at your house at that time ? A. Not until after that._

Q. When? A. About half an hour after that ; Surratt and Atzerodt left and went down
the road, and 1 supposed in the direction of " T B." They all three returned together, At-
zerodt, Herold and Surratt.

Q. Now we have them all three at your house; state what they did. A. There were sev-
eral other persons besides them there at the time. I therefore paid no particular attention
to them. They came in and took a drink, probably, and were playing cards, as well as I

remember. After a while Surratt called me into the front parlor, and said he wanted to

speak to me. There I saw lying on the sofa what I supposed to be guns ; they had covers
on them. Besides these there were two or three other articles.

Q. State what the other articles were? A. One was a rope—a bundle of rope as big
around, I suppose, as my hat, (a black felt hat of ordinary size;) it was coiled rope. I

should think from the size of the bundle that there was not more than IS or 20 feet in it. I
took it to be an inch and a quarter rope.

Q. What other articles do you think of ? A. There was a monkey-wrench.
Q. If you saw those things again would you be able to identify them ? A. I cannot say

that I could.

Q. State what the prisoner said to you about those things after he had shown them to

you? A. Pie wished me to receive those things and to conceal the guns.

This is the prisoner, you will recollect before this miu-der, and these (pointing

to carbines placed in evidence) are the guns, the very guns.

I objected to it and told him I did not wish to have such things in the house at all ; he
assured me positively that there should be no danger from them. I still persisted in refusing

to receive them, but tiually, by assuring me most positively that there would be no danger iu

taking them, he induced me to receive them. He did not say what sort of guns they were,

as well as I can remember.
Q. State what you did after you consented to receive and conceal them ? A. I told him

there was no place about the premises to conceal sirch things at all, and that I did not wish
to have them there. He told me then of a place where he knew it could be done ; he then

carried me up into a back room from the store-room.

Q. Had you ever been iu that room before? A. Never. I supposed the place was finally

closed up. I did not know that there was anythmg kept there at all. I tried on several

occasions to get in there to have it occupied as a servant's room, for persons passing back-

wards and forwards very frequently stopped there iu the winter with servants, and 1 had no
place to put them, but liad to let them lie down stairs on my lounge.

He says he had never seen this place before, but Surratt knew it. Surratt

took him to this secret place with the guns, the cartridge-box and the ammuni-
tion, as I shall presently show.

Q. After you and the prisoner went into this room with these articles, state what you did.

A. I put them iu an opening between the joists of the secoud story of the main building.
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Q. ^jJo you recollect of any other articles that you have omitted that he brought to you at

that time ? A. Notliino- more was brought at that time.

Q. State whether or not there was any ammunition brought there ? A. There was a car-
tridge-box brought there ; whether it was full of ammunition or not, I am not able to say.

Q. Did you examine it to see whether or not there was any in it ? A. No, sir. I did not
examine anything at all.

Q. Did you conceal that with the guns ? A. Yes, sir ; that was put with the guns.
Q. What did you do with the rope and the monkey-wrench ? A. I left the monkey-wrench

and rope at Surrattsville when I moved away. What has become of them I cannot say.

Q. What part of that building did you deposit these articles in? A. I deposited them in
the store-room.

Q. Explain that. A. The store-room is a place where we kept barrels of liquor and such like.

Q. It was not the same place where the guns were put ? A. No, sir.

Q. State how long Surratt wanted you to keep these articles ? A. He told me that he
only wanted me to keep them two or three days, and that he would take them away at the
end of that time. Ou that condition I consented, and that alone.

Now, taking Lloyd's own testimony, I will ask you to say if lie did not know
tliere was mischief brewing, for which these arms were concealed ; have you
any doubt about that ? He admits himself that when the guns were called for

he knew all about it, or knew enough about it to put him ou his guard, and enough
about it to have made him guilty.

Q. Did anything else pass between you and the prisoner at that time ? A. Nothing more,
as far as I remember.

Q. What afterward happened between these parties ? A. I do not know of anything par-

ticular happening after that, except that they engaged in playing cards.

Q. How long did they stay at your house playing cards after those things had been con-
cealed ? A. I do not remember distinctly, but probably half an hour.

Q. What did they then do ? A. They left.

Q. Did they leave in company with each other? A. That I cannot say; I did not see
them when they left. They all went out on the porch together, as well as I remember.

Q. When was the next time you saw the prisoner? A. I think I met him two or three

days after that going down to Surrattsville, and I supposed at the time that he was going to

take those things away ; and I said nothing to him about them.
Q. Did you have any conversation with him at all ? A. Nothing more than that he asked

me if he could get his breakfast down there. I told him I thought so—some ham and eggs.

I was on my way to Washington when I met him. He got his breakfast there, I think.

Q. Did you see him any more after that ?, A. I saw Surratt again after that, as well as I
remember, on the 25th of March.

Q. Did you see him again before the assassination? A. I met him about a week after

that on the stage, about four or five miles this side of Surrattsville, returning to Washington,
while I was returning home. He was on the stage and I was in my buggy.

Q. Did you ever see him any more ? A. No, sir ; not until now.

<J. Did you see Atzerodt after this interview that you have desciibed ? A. I saw Atzerodt
I think, once after that.

Q. Where was that? A. I met him about at the Selbyville post office. That is, I met
him twice that day. I met him once on the Navy Yard, and in the evening while he
was coming on.

Q. Did you ever see them all in company together after that ?
' A. No, sir ; I think that

was the only time I ever saw them all in company, that I remember of.

<5. You have stated that you knew Mrs. Surratt, and rented this house from her. I will

ask you if you saw her shortly before the assassination of the President ; and if so, when and
where you saw her ? A. I met her on two occasions.

Q. State where it was the first time ? A, The first time I saw her was in Uniontown.
I think it was the l"uesday.

Q. Previous to the assassination ? A. Yes, sir.

Q. State in whose company she was ? A. She was in company with a young man whose
name I did not know. Since that time, however, I have discovered his name to be Weich-
manru

Q. Where was she standing or sitting ? A. She was sitting in the buggy alongside of Mr.
Weichmann, in one of these high, narrow buggies.

Q. State if you had any conversation with her ; and if so, state what was said by you
both at that time.

The Court. What day of the month ?

The District Attorney. The Tuesday before the assassination is the way the witness
fixes it in his mind.
Witness. She made use of a remark to me—called my attention to something that I

couldn't understand.
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Mr. Merrick. Who did ?

Witness. Mrs. Sunatt.

Mr. Merrick. Just state what was said, or the sithstance of it, not your understanding of

what was said or your failure to understand wliat was said.

' Witness. I do not wish to state one solitary word more than I am compelled to.

We called iipoii the court, and tlie court told the witness that he was com-
pelled to answer, and he finally did give a reluctant answer. This question

was put by the court.

State what was said, as far as yon recollect, whether you undertood it or not.

Witness. She tried to draw my attention to something.
Mr. Merrick. Xo matter what she tried to do. JStale what she did say and did do.

Witness. She tinally came out and asked me ahout some shooting irons that were there.

Now, this makes one feel very much as the prisoner did I read you about, iu

reference to the false alibi, where the man said when the jury went out, he felt

such a chill come over him as he never had felt before. She finally came out

and asked him about some sliootiug irons that were there.

Q. Where 1 A. At Surr^sville, as I supposed.

Witness. As well as I recollect, in speaking of the shooting irons, she told me to have
them ready.

This was on the day of the murder, gentlemen—on the afternoon of that fatal

day. How did she know that her sou had concealed these shooting irons where
they now lay in that secret room that even Mr. Lloyd had not known ?

As well as I recollect, in speaking of the shooting irons, she told me to have them ready

;

that they would be called for or wanted soon, I forget now which. Either expression sounded
to me as if it amounted to the same thing, for I was satistied.

What was he satisfied about ? He Avas satisfied that she knew of these se-

cret arms. That she knew her son had concealed these arms. That, gentlemen, is

not drawing any long inference from this evidence. Is it not a fair statement

of it ? What do you say about it ? What will you say when you go before

your God about it 1 Wliat do you think about it now 1

Q. Now state what you said to her ? A. When she made this remark, I told her I was
very uneasy about those things being there ; that I had understood the house was going to

be searched, and I did not want to have those things there ; that I had a great notion to have
them taken out and buried, or done something with.

Buried ! as you bury a murdered corpse. Buried ! Why buried, if they are

innocent things ?

Q. What did she say then 1 A. The conversation then dropped on that, and turned on
John Surratt. I told her I had understood that the soldiers were after John to arrest him
for going to Richmond. I had understood that he had gone there. iShe lauglied very
heartily at the idea of anybody going to Richmond and back again iu six days, and remarked
that he must be a veiy smart man indeed to do it.

Q. Anything more .' A. That was about the substance of the conversation that passed
between Mrs. Surratt and myself at that interview. It did not last longer than between live

and ten minutes.

Q. Did you see her any more from that time until the 14th of April, the day of the assas-

sination ? A. She was there on the evening of the Friday of the assassination, I think.

Now we are down to the day of the murder. She comes there again, and
w^hat occurs ? The evidence of the Tuesday's proceedings we have gone through

with ; let us see what she did upon the day of the murder.

Q. What persons did you find at home when you got there ? A. I found a rood many
gentlemen there—I suppose some ten or twelve. I saw there, among others, Mrs. Surratt

and this man Weichmann.
Q. State if you then had any conversation with Mrs. Surratt ; and if so, on what part of your

premises, and what that conversation was ? A. Wlien I drove up in my buggy to the back
yard, Mrs. Surratt came out to meet me. She handed me a package, and told me, as well

as I remember, to get the guns, or those things—I really forget now which, though my im-

pression is that " guns " was the expression she made use ot—and a couple of bottles of

whiskej-, and give them to whoever should call for them that night.

What are you going to do with that evidence, gentlemen ? Will you brush

it away ? If so, when you come out I hope you will tell our fellow-citizens

why ; that you will explain it, and let it be known to the world. She gave the
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witness a couple of bottles of whiskey and told liim to give them to whoever
should call for them that night. Why the guns ? Why the field-glass ? Why '

the cartridge box 1 Why that field-glass taken by her from the city that day ?

Why the bottles of whiskey, to be called for that night 1 Who was to call for^

them that night 1 I go further now, and show what became of the package she

took from the buggy.

Q. You speak of a package whicli she showed you at that time. "What was it ? A I did

not notice the package until probably an hour later or more.

Q. When did you notice it? A. I thought of it and carried it up stairs, and it feeling

rather light, my curiosity led me to open it to see what it contained. I read in printed let-

ters on the front piece of it, "field-glass." These letters were on a small part of it.

The field-glass is on the table before you, and you carl see these letters there

now, if you have the curiosity to read them.

Q. You discovered that about an hour afterwards. What disposition did you make of it

at that time ? A. I put it with the other things.

Q. You mean with the gun and cartridge-box? A. Yes, sir.

That gun and cartridge-box, put in that secret room, behind the joists, where

he got them that night.

Q. Do you recollect of any of these parties to whom I have called your attention—Sur-

ratt, Atzerodt, or Herold—coming to your house that night, after this interview ? A. Herold
was there about 12 o'clock that night.

At a little after 10 o'clock that night, as you remember, the murder was com-

mitted. Herold was there about 12.

Q. The same person who was at you house on Tuesday? A. Yes, sir.

Q. Who was in company Avith him at that time ? A. I do not know.

He did not know who this was. We could not get him to tell, and only by
some dexterity were we able to get it out of him. He was determined he would

not tell that that was Booth. And when he saw that the counsel were trying

to make it appear that he was so far off that he could not hear the conversation,

and therefore could not give any evidence of what was said—he was ready to

put him as far off as he could. Now let iis see what he says here

:

Q. State what Herold said about that time? A. Herold said when he came into the

house—when I opened the door— " Mr. Lloyd, for God's sake make haste and get those

things." He did not name what things they were.

He would not name what things they were. But he already admitted that

he knew exactly what things they were. Mrs. Surratt had been there a little
"

while before, and asked him to get these things ready.

Q. When he said that what did you do? A. I went up stairs and got them.

Q. What things ? A. I got one of the guns, the field-glass, and the cartridge-box, which
was all 1 could bring down at that time, and I did not go back any more.

Q. To whom did you give these things? A. To Herold.

Q. Did you offer anything to the other person'' A. I do not think I did. I do not know
whether the other person took anything or not. If he took anything at all, it was nothing

more than a field-glass.

Then we had a great contest here about what should be told. Finally we
asked him. When did you first hear of the assassination ? He did not want to

tell.

Witness. I will state that at the time this man was speaking to me as to what had been
done, Herold was across the road. That is, as far as my memory serves me, I think he was.
The District Attorney. At the time he was speaking of himself—complaining of

Laving something the matter with him—was Herold present, or in such a position that he
could hear what he said ?

Witness. I believe Herold was present when he told me his leg was broken.
Mr. Bradley. Has that anything to do with Herold ?

Mr. PlERREPONT. Yes, sir, it has.
The Court. The whole conversation, I presume, is evidence.
Mr. PlERREPONT. In the presence of Herold, he said his leg was broken. What further

did he say after saying that?
The Court. In Herold's presence and hearing.
Mr. Bradley. The court will rule whether he can go on and state what passed.
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Toil see the strong effort made to assist liim in keeping Herold separate from

Booth, as he was endeavoring to do. Now let us see what he further says

:

Witness. He asked me if there were any doctors iu that neiglibovliood. I told him only
one that I knew of, Dr. Hoxton, about a half mile from there, but that he did not practice.

He told me so himself. He said lie mirst try and find one somewhere.
Q. Did he say any thinc;^ about taking any guu ? A. He was oppbsed to taking any gun,

and opposed to Herold taking one.

Q. Why ? A. Because his leg was broken.

Q. Did he, or Herold, mention his name at that time? A. No, sir; there was no name
given at all.

Q. Did you have a good look at the man? A. I was close to him, but did not pay
particular attention to hiui. He appeared to me as if he was drunk.

You see here the great struggle that occurred, and which finally resulted in

bringing out that this was Booth from this reluctant witness. But we did at

last succeed.

A. I do not remember that he said anything else. He may have done so, but if he did it

has escaped my memory, except that portion that I was going to tell awhile ago, but was
stopped.

Q. You were going to tell something else ? A. Yes, sir; I suppose it will come out here-

after.

Q. You were going tell something else that the man with the broken leg said, were you?
A. Yes, sir.

Q. What was the condition of the moon at that time ? A. The moon was up, but it ap-

peared to me as if it had not been up very long.

Q. When did you tirst hear of the assassination ?

Then objection was made by counsel in the most zealous way to our asking

the question, "When did you first hear of the assassination;" we had a long

debate, the court ruled and my question was repeated.

Witness. I cannot answer that question.

We then had another struggle. The court told him he must answer, but he

said he could not answer that question until the other was settled. I said to

him

:

You cannot say whether yoia heard of it a week afterwards, the day before, or that night ?

A. It might be the second time.

Mr. PiERREPONT. My question is not as to the second time. I ask you on your oath to

state when you first heard of this assassination.

WlT^E;^s. If I answer that question, it will come exactly in contact, in my opinion, with

what has already been prohibited by the court.

The witness was very much afraid he should do something illegal iu this

testimony. He came to it as a legal question, and he would not answer it un-

til the court directed him to answer it. I then repeated the question:

I now ask you when you first heard it?

Witness. On that ground then I cannot answer.

Well, we had a hard time of it, as you see. I said :

I do not ask you who stated it, I ask you when you first heard it'

Witness. That is the question I am to answer; I cannot answer it.

The Court. You must answer that question, when you first heard the news of the assas-

sination.

You see this witness had a legal opinion as to the propriety of his evidence,

and it was only after a very severe reprimand by the court, and after all these

efforts by counsel, that it Avas finally dragged out of him, that he heard it that

night.

Q. AYere they then both before your house ? A. One was there. I do not know that both

were. Herold, I think, was across at the stable.

Q. That is the time 3'ou heard it. A. Yes, sir. .

Q. You think the man with a broken leg was too far from Herold to have Herold hear

him ? A. I do.

Q. Could he see him ? A. Yes, sir. There was nothing intervening between.

Q. You were close to the man with a broken leg .' A. Yes, sir.

Q. Now, tell us what he said about the assassination. A. He did not tell me directly Avhat

he did himself. The expression he made use of, as well as I remember, was that "he" or
'• they " had killed the President. I did not understand which it was, " he " or they."
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Q. Did he say anytlnng about any other mail ? A. Not a word.

Q. I mean as regards any other person being assassinated ? A. I am not certain ; but
I think it is possible that he might have made use of Secretary Seward's name.

Q. What is your best recollection? A. I think it was him who spoke of it, but I will

not be altogether certain about it.

Q. By what familiar or nickname did you hear Atzerodt called ? A. I never heard him
called very familiarly by any name, except on one occasion, when Surratt told me that some
ladies had dubbed him " Port Tobacco."

Q. It was Surratt you heard call him that ? A. Yes, sir.

Q. Was Herold present then ? A. No, sir.

The hour of three having arrived, the court took a recess until Monday at

ten o'clock.

MOiXDAY, Avgust 5, 1867.

The court met at 10 a. m.

Mr. PiERREPONT, resuming his argument of Saturday, said :
'

I proceed with the testimony of Lloyd, Avhich was nearly closed when we
adjourned on Saturday. I read from page 399 :

Q. You have stated that you knew Mrs. Surratt, and rented this house from her. I will

ask if you saw her shortly before the assassination of the President ; and if so when, and
where you saw her ? Witness. I do not wish to go into the examination of Mrs. Surratt, as

she is not here to answer before this tribunal.

I next read from page 408 :

Q. You state you took tlie paper off the package ; what did you first see ? A. My curosity

prompted me to open the cover of it. (The glass was here handed to the jury for inspection.)

Q. What did you find when you removed the paper covering? A. I found an instrument
a good deal like this.

Q. As to the case? A. I found the case, I suppose, something similar to this. It was a
leather case.

Q. You found that first ? A. Yes, sir.

Q. Then you opened it ? A. Yes, sir.

Q. Whatever Mrs. Surratt left tliere of this kind you gave to somebody that night? A.
Yes, sir.

Q. Did you give it to the one with the broken leg, or Herold ? A. I think Herold took it

off. As well as I remember, I did not go outside of the gate until Herold took the things. I

think Herold took them out.

At page 412, he says :

Q. Who was with Mrs. Surratt when you saw her ? A. Mrs. Surratt was alone when I

first saw her; she met me alone.

Q. Whereabouts in the back yard did you meet Mrs. Surratt ? A. Near the wood pile.

At page 414, he says :

Q. Did not you testify before the military coumiission that you were asked by one of them
if you did not want to hear the news ?

This is on the cross-examination of Lloyd. He answers :

A. Yes.

Q. And that you replied you were not particular, or did not want to hear it ? A. I told

him he might use his own pleasure about that ; that I did not care anything about hearing it.

Why did he not care about hearing ? For the simple reason that he then

knew all about it. He expected such news.

Q. And then they told you that tlie President had been killed, or that " we have killed the

President?" A. " We," or " they," I do not remember which.

Q. At what time did the soldiers get down there ? A. About eight o'clock. I bad not

been up very long.

Q. You say they told you that they had killed the President, but that you never thought ^
much about it until the soldiers came ? A. 1 thought the man was drunk. I paid no atten-

tion to it. He talked to me as if he was drunk.

Q. Do you recollect when the police ofiicers came out there ? A. I recollect when CI arvoe

came.
Q. Did you tell Clarvoe that Herold had not been there? A. I do not recollect distinctly

the question Clarvoe put to me. The soldiers had been there before he got there.

Q. Why cannot you recollect, were you drunk? A. I had been drinking that morning,
and then I became frightened, after the soldiers told me what had been done. I did not

know what to do or how to act.
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Q. Try and recollect what Cltirvoe said to jou. A. As well as I recollect, he told me
there was uioucy euougli iu this thiug to make both of us rich, if I would give him iufornia-

tion I possessed.

Q. Didu't you tell him then that neither of these men had been there ? A. I may have
done so.

Q. Don't you recollect that you did do it? A. I have not the least doubt I did do it. I

did not want to be drawn iu as a witness in this ati'air at all.

Now, let us see what reason is given by this man, a tenant of i\[rs. Surra it,

who is in the house, and to whom the guns had been given ; who knew where
they were secreted by this prisoner at the bar; who went witli liira and saw
them secreted ; who received this field-ghiss on that same day from Mrs. SurratT,

and put it witli those artick^s, and from whom he received on tluit day the in-

junction to have two bottles of whiskey and those shooting-irons and other

things ready, as they would soon be wanted.

A. I have not the least doubt I did do it. I did not want to be drawn in as a witness in

the affair at all. I knew that Mrs. Surratt's name would be drawn in, if anything was said,

and I did not want to say auything about it.

That is the reason he gives you. He did know Nhv. Surratt's name would
be drawn in; he knew that Mrs. Surratt's son and Herold had brought the arms
there ; he knew that Mrs. Surratt's son had hid them in that secret room

;

he knew that Mrs. Surratt had come there on the day of this mtu-der, and t'lld

him to have those shooting-irons and other things ready, that they W(nikl soon

be wanted, and likewise to have two bottles of whiskey ready. Well miglit he

say, then, that "I knew Mrs. Surratt's name would be drawn in, if anything

was said, and I did not want to say anything aboui it."

At page 416 he said:

Q. What time iu the night was that ? A. About midnight.

Q. ^Yho roused you up ? A. I think it was probably Herold himself.

Q. Hallooing about? A. Very likely.

At page 418 he says, in reply to a question from the court

:

A. I will explain : In case of going before a court to give testimony, or anything of that

kind, I cannot in justice to myself taste any liquor without possibly making me say some-
thing or use some expression that I would not wish to, or oftentimes makiug me forget things

I do not wish to forget.

You will remember, gentlemen, the question 1 put to him. I asked him if he
bad any liquor on board then, but counsel on the other side objected to the

answer. Counsel said you could tell as well as this witness could whether he

bad any liquor in him or not. Yes, you could tell ; and you know very well

whether he had any liquor in him or not ; whether he was testifying or uot as

a sober man. You will also remember what a reluctant witness he was.

At page 420 he states further

:

Q. In your examination iu cliief I understand you to say that Herold went down below
your house; that he started alone, and the next moniitig came back with these carbiues ?

A. The night before, Herold started alone ; the next morning I saw his horse at my front

gate.

I am reading this, gentlemen, to show you the connection of Herold and John
Surratt with these guns and other weapons of death which had been concealed

there :

Q. You did not see Herold bring them ? A. I did not. I knew nothing about the carbiues
or anything of the kind until my attention was called to them iu the frout room.

Q. Herold, if I understand you, went down the night before, and the next morning came
hack, and when you came in you found the carbiues in the r«om—who brought theui j-ou Jo
not know ? A. I was invited into the room by John Surratt.

Q. You do not know who brought them in ? A. I do not.

Q. Do you know where Herold went that night 1 A. He told us in the bar-room that he
was obliged to go to T B that night. It was getting very late when he left. I told hiji

that I had one spare bed, which he might occupy if he wished.

Now I am going to take him to T B, and bring him up here to this place with
these arms which this prisoner, in connection Avith Herold, concealed Before

82
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doiii^ tliat, liowever, I want to pass, for one moment, to the subject of this glass,

to show when and how it got there—a fact in evidence before you, and about

Avhich there is no dispute. I read from page 410 :

Q. Now I come to Friday morning!:, the day of the assassination ; what occurred on that

moriuDff ? On Friday morning' I went to my office as usual ; arrived tliere at nine o'clock.

This was Friday, tlie J4th of April. Was at the office until about half-past ten, when an
order came from tlie Secretary of War to the effect that those clerks under his charge who
desired to attend divine service that day mig-ht do so.

Q. This was Good Friday ? A. Yes, sir. I left the office and went directly to St. Mat-

thew's church, at the corner of loth and H streets. After service was over, about a quarter

of one or one o'clock, perhaps, I went home to Mrs. Surratt's house.

Q. At what time ? A. I got home at one o'clock or a little after one. I took some lunch,

and then went up to my room and sat down and wrote a letter. About half-past two or

twenty-five minutes after two, I heard a knock at my room door. In opening the door I

saw Mrs. Surratt. She stated to me that she had received a letter from Mr. Charles Calvert

about her property, and that it would be necessary for her to go into the country again and

see Mr. Nothey, who owed her $479, with interest on the same for thirteen years.

You will remember she had been there only the Sunday before.

Q. The same Mr. Nothey with whom you had seen her on the Uth? A. Yes, sir. She

gave me a ten-dollar note with which to go and get a horse and buggy. As I went out the

parlor door, John Wilkes Booth came in. He shook hands with me and then went into the

parlor. I then went to Mr. Howard's stable and there saw Atzerodt, who was endeavoring

to hire a horse. His request was not complied with. He could not get one. I asked what

he wanted with a horse. "O," he says, "1 want to send off Payne." I then went to the

post office and dropped the letter I had written and returned to Mrs. Surratt's house.

Mr. Bradley. Did you get the buggy ? A. Yes, sir.

Q. And you went back with the buggy? A. Yes, sir; I went up into my room for a

minute or two, and as I passed the parlor door I saw Mrs. Surratt and Booth in conversation.

This was the day of the murder, gentlemen.

Q. What time in the day was this ? A. I cannot state the precise hour. It was between

twenfj'-five minutes past two and twenty to twenty-five minutes to three. Booth was stand-

mo- with his back against the mantel-piece, with his arms resting on it, and Mrs. Surratt had

her back towards him.

Q. What further ? A. I went down to the buggy and Mrs. Surratt came down in a few

moments, and was just about getting into the buggy Avhen she said, " Wait, Mr. Weichmann,
I must get those things of Booth's." She went up stairs into the house, and came down
with a package iii her hand. It was a package wrapped up in brown paper, tied round with

a siring, I believe, and, to the best of my knowledge, about five or six inches in diameter.

I did not see the contenis of the package.

Q. Did you see what was done with it? A. It Avas put in the bottom of the buggy. Mrs.

Surratt stated that it was brittle. She said even that it was glass, and was afraid of its be-

ing wet. I then helped her into the buggy, and we drove off.

g. On the way down, did anything occur of any note ? A. Yes, sir ; the buggy was halted

once near a blacksmith's shop, about three miles from Washington, on the road to Surratts-

villo. There were some pickets there on the left-hand side of the road near the blacksmith's

shop. The soldiers weiv lolling on the grass, and the horses were grazing about. Mrs. Sur-

ratt had the buggy halted, and wanted to know how long those pickets would remain there.

She was informed that tliey were withdrawn about eight o'clock. She said, "I am glad to

know it," and drove off.

As you will remember, I read to you the other day the testimony of Mr.

Lloyd, wherein he stated that this glass was brought therein the package; was

put with the gnus; and on the night of the I4th, after the murder, taken away

by Herold.

I now again come to the guns ; to the fact that the very guns which Booth

and Herold took away from Lloyd's on the night of the murder, were brought

there to Surratt's own mother's house by Herold from "T B," and secreted

tliere by Surratt. I read from the testimony of Mr. Kaldenback, page 637:

Q. Do you know John M. Lloyd ? A. Yes. sir.

Q. Do jiiu recollect being there some time in the year of 186.5 ? A. Yes, sir.

Q. State if at that time you recovered any fire-arm there ; and if so, state the circumstances

under which you recovered it ? A. Yes, sir ; I found a fire-arm there. I lived there then ;

it was about the 25th of April, 186.5, or somewhere thereabouts ; I found it in the partition

betAvecn the plastering.

Q. What did you find? A. I found a carbine ; it had a covering over it.
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Q. Describe in what part of the house it was ? A. It was between the dinincr-room in the

main house and the kitchen, wliich was attached to the main building.

Q. Was it concealed ? A. It was rig;ht between the plastering in the partition wall.

Q. Describe fully to the jury the examination you made, and what you discovered at that

time? A. There were detectives there; I am not certain what date it was ; .somewhere about
the '25th of April; this detective was there on that uip^ht; he told me there was a lire-arm

there, and said I must find it ; this detective and myself went in search of it, and after search-

InfT for it for some time I found it.

Q. Tell the jury how you found it, where it was concealed, and everything about it? A. I

took a hatchet, knocked the plastering loose, and found it between the partitions ; after I

found it, I went for this detective before I removed it at all; he took it in liis possession and
carried it off.

Q. Who was this detective ? A. His name was George Cottingham, a government de-

tective, at that time stationed down there.

Q. State how it was that you happened to go to that particular place and iiud it? A. It

was by the direction of Mr. Lloyd.

I now read fVoiii the testimony of Mr. Thompson

:

Q. Where did you live in the spring of 1865? A. At T B.

Q. What were vuu doing there? A. I was keeping a hotel there.

Q. What was the name of it? A. The "T B Hotel."

Q. Do you remember anything that happened there at that time connected with Herold ?

A. Yes, sir.

Q. Tell us what it was. A. Herold came there sometime in March—I do not know what
time in March, ]rj(i5.

Q What did he bring with him? A. A sword, a couple of carbines, and a couple of

double-barrel guns.

Q. Anything else ? A. I remember nothing else except a revolver,

Q. Nothing else? A. Nothing else that I know of.

Q. Who came with him? A Nobody at all.

Q. What did he come in ? A. He came in a buggy.
Q. What did he do with those arms ? A. He put them in the bar-room until the next

morning.

Q. What did he tell you? A. He told me that he was going down the Patuxent river

shooting ducks.

"Shooting dncks," he says. You will observe throughout that wherever a

letter is written, wherever an act is done, an excuse or reason is given for

it, as is always the case, as I have before stated, when an eflFort is being made
to conceal crime. There was no truth in this statement, as you will see pres-

ently from the testimony.

Q. Did he tell you he expected anybody there that night? A. Yes, sir; he said he ex-

pected John Surratt there.

Q. What did he do in the night ? A. Nothing at all ; he came there about 8 o'clock—our

supper was over—and ordered supper. They had supper prepared for him, and he afterward

went to bed,

Q. Did Surratt come there that night ? A. No, sir.

Q. What happened the next morning? A. The next morning he got up, took his guns,

and came back towards Washington.

Q. Do you know which road he took ; the roads fork this side of your place, do they not ?

A. I do not know which way he took.

Q. Does one road go to Surrattsville? A. One road goes to Surrattsville, and the other to

Piscataway.

(i. You do not know which road he took? A. I do not.

1 now read from the testimony of Mr. Norton, at pages 630 and 631, on the

same subject—these guns :

Q. AVill you state where you lived in the month of April, 1865? A. At T B, Prince

George county, Maryland.
, r^r i. ior>^

Q. When did you see any arms ? A. I saw some arms in the month of March, I860.

Q. Where did you see them ? A. I saw them at T B.

Q. Who brought them there ? A. David Herold brought them there,

Q. What did he bring? A. He brought some guns.

Q. How many ? A. Two.
Q. Did he bring anything else? A. He brought two carbines.

Q. Anything else ? A. He brought a pistol.

Q. What else ? A. He had a knife with him.

Q. Any ammunition ? A. Y'es, sir.

Q. What else ? A. He had a rope with him.
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Q. Any other thing? A. He had a wrench.

Q. Anything more ? A. He had a horse and buggy.

Q. What time in the day did he come ? A. He came in the night.

Q. What time in the night ? A. About 8 o'chtck.

Q. What did he do with the things he brought? A. He took them out of his buggy.
Q. What then? A. I carried them into the bar-room.

Q. Then what did you do with them ? A. I did not do anything more with them that

night.

Q. Did you or he do anything more with them ? A. Yes, sir.

Q. Did he tlie next morning? A. He fired his pistol off.

Q. Did lie do anything more ? A. He went away after breakfast.

Q. Did ho take the arms and ammunition all with him ? A. Yes, sir.

Q. Do you know which way he went ?

Mr. Lloyd has told you which way he went and where he went. On page

632 he says

:

Q. What did Herold say to you about Surratt ? A. He asked me if Mr. Surratt had been
there. I told him he had not ; he said he expected he would be there.

Q. Did he tell you at what time he expected Surratt there ? A. He said he expected him
there tliat night.

Q. What time in the night was it that he said that? A.. That was shortly after he came
there.

Q. Did Surratt come that niglit? A. He did not.

Q. Did you see him that night? A. No, sir.

Q. Wlieu did ycu see Surratt after that? A. I saw him on the 3d of April, 1865.

Q. Where did you see him? A. At T B.

Now we see how these carhines got to Lloyd's. He has told us that Hemld
^

esme there that morning with them from T B, and that he (Lloyd) met Sur-
i

7-att there with them ; that Surratt took him into the parlor where the guns lay, !

and told him where to conceal them ; that he did conceal them in the place
[

pointed out, but that he did so reluctantly. He further told us that after .

the murder was committed Herold came, in company with Booth, and took the

guns away. One of these guns was subsequently taken away from the barn

down in Virginia where Booth was shot, and brought here. It is now befoi-e '

you. I understand counsel on the other side to have asked us in the progress )

of this cause to connect one thing with another ; and they have frequently
j

moved the court to strike out certain evidence because it was not connected. ;

I think it will occur to you that f//is is tolerably well connected. Here we have
j

Herold at a tavern at T B, a little below Surrattsville, with these guns. He
I

expected to meet Surrratt at T B that night, but the latter failed to go there. :

Tlie next morning Herold takes the guns and goes to Surrattsville and leaves

them there in the parlor of Lloyd's hotel. Surratt calls in Lloyd, and then
!

goes with him to hide the guns. The guns are hid, and then, when the mur- i

der is committed, Herold goes there and gets them. Mrs. Surratt, on the very
|

night of the murder, t;ikes this glass to Lloyd's, has it put with the guns, and

tells him (Lloyd) to have two bottles of whiskey ready; that those shooting-

irons M'ill soon be wanted. Now, won't you tell me, gentlemen of the juiy,

how Mrs. Surratt knew about these shooting-irons ? She was not there when ;

Herold took them to that place, nor was she present when her son concealed

them behind the plaster. Who told her, then, about those guns? Will you
answer that question, gentlemen ? How did Mrs. Surratt find out, on the day

of the murder, when she took that field-glass there, that those concealed shoot- i

ing-iroi:s would be wanted soon 1 Again I ask, how did she find out, on the i

day the night of which the murder was perpetrated, that her son had hid those

shooting-irons there, and that they would be wanted that night, she not having
^

been present when they were brought, or when they were concealed. Does it
j

need any answer ? If it does, I will read to you the answer given by one of I

their own witnesses from Prince George's county—old Mr. Watson—page 746.
j

You will there see the reason that he gives. It is the true reason. There can-

not be any doubt of that, for it is one that will commend itself to everybody

:
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f
Q. In tliis conversation you speak of, you took sides with Mr. Bino^liam; you said you

thought Mrs. Surratt was guilty, did you ? A. Yes, sir; and think so yet.

ij At page 727 he testifies as follows

:

T Q. In this conversation you had with Mr. Tibhett, you told him you believed Mrs. Surratt

, was guilty? A. I did ; I told him I believed she was guilty ; and 1 think that every man

—

Mr. Merrick stopped him there, and thus preveutod him from completing his

answer. " I think that every man "—every man what ? That every man who
has heard this evidence knows and feels that Mrs. Surratt was guilty. From
all the facts connected with the bringing of those guns to this house, their con-

cealment, and the placing of the field-glass with those articles, will not every
one say that old Mr, Watson is right when he says, " I did say she was guilty,

and I think so yet."

Now, if Mrs. Surratt knew where those arms were concealed, she of course

got that information from somebody. From whom did she get it ? Isn't it

! more than probable that she got such information from her own son, a full grown
man, who had concealed them with his own hands. Herold brings them from
T B ; Surratt meets him there, and calls Lloyd into the parlor. Surratt points out

the secret place where they can be concealed, and his own mother goes, on the day
of the murder, and tells Lloyd the shooting-irons will be needed, as also the field-

glass, and that they will be called for soon, and tells him to have two bottles of whis-

( key ready. And you will remember these things were called for before 12 o'clock

I that night. Gentlemen, how are we to dispose of this matter ? Wtiat dc your hon-

est minds say about it? It strikes me that there can be but one opinion regard-

ing it. Every honest man, it appears to me, must entertain the same opinion

as that expressed by old Mr. Watson on the stand. There is no escaping from

[ the fact that Herold, Surratt, and his mother were all combined together in this

matter; that the knowledge of the one was the knowledge of them all.

' I now come down to another little piece of evidence in the same connection.
' It is the testimony of Justice Pyles, from the same county, who also Avas an unwill-

ing witness. He says John Surratt came to him to get some papers executed.

He did not know exactly what they were. I will read from his testimony,

page 386 :

Q. State how long prior to April, 1865? A. I did not commit tliat to memory. I think

about three months, as near as I can recollect, before the assassination of Mr. Lincoln.
' About that time I had left home ; I was working at my father's, or lower place, some mile or so

from there. Mr. Surratt came down there for the purpose of getting me to sign some papers.

I really cannot tell anything regai-ding the import of those papers.

Q. To get you to sign some papers? A. Yes, sir; as a justice of the peace, in order to

make them legal.

Q. State what he said to you in regard to the object of his visit. A. "Well, he seemed to

be urgent to have me sign the papers, and having no pen, ink, or anything of the kind at the

place, we proposed to go over to my brother's, about a quarter or half a mile oft", and get pen
and ink there. We started, and going along I asked him about his business, and so on.

The draft was on hand at that time, and I asked him about it. He said either that he wanted
to get some mouey, or to fix some papers to leave for his mother, or something of that kind.

He told nie he wanted to go away, i asked him where, or something of that sort, for I did

not want him to go away, he had been in the neighborhood so long ; and he said he wanted
to go away to avoid the draft.

What these papers were we do not know. They are one of those little things

that appear in the progress of a cause of this kind. These papers were to be

drawn up for some purpose. They were drawn up before a magistrate. Now,
what were they. The preparation of these papers undoubtedly meant some-

thing. This testimony was given early in the case; and, if they had not meant

something, counsel had ample opportunity to have it all explained away.

We now come to the testimony of another witness of theirs—Mr. David
Barry. It is a matter, brief but of much import. It will be found on page 873 :

Q. Take that letter (letter exhibited to witness in direct examination) and look at its date.

A. Yes, sir; the letter is dated March 26, Idtio.
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Q. Can you tell the jury now the date when you came up here with these horses ? A. It

was the 26th of March, 1865.

Q. Sunday? A. Yes, sir; Sunday.

Q. They were gray horses ? A. Yes, sir ; both gray horses.

These horses were the horses that Mrs. Surratt, Mrs. Slater, or Mrs. Brown'

as she is sometimes called, and John Surratt took from Brooke Stabler's when
they went down in the country.

Q. When you brought the horses you took that letter to the stable ? A. Yes, sir.

Q. And when you had done that you went to Mrs. Surratt's house? A. Yes, sir, in the

course of the evening.

At the bottom of the page will be found the following

:

Q. Now please state to the jury wlien you saw her in the passage ? A. The day before,

which was Saturday, the 25th of March.

Q. And then you saw a woman who John told you was Mrs. Brown ? A. Yes, sir.

How many names Mrs. Slater went by I do not know ; but it seems she was

at this time called Mrs. Brown. The record goes on :

Q. Where did you see her last ? A. In Port Tobacco.

Q. Who was with her? A. John Surratt.

Q. What did John Surratt tell you he was going to do ? A. He told me he was either

going to put her in safe hands to be taken to Richmond, or, if necessary, he would take her

to Richmond himself. He sent this message to his mother: that if he did not cross the river

he would be home the next day by the stage : that if he did not cross the river, he would
return as soon as he could.

Now, this is the testimony that their own witness, Mr. David Barry, gives of

the conversation he had with Surratt on the day after he had taken these gray

horses and had gone down there to Port Tobacco. The woman "on the brain"

that he wrote about in a letter to old Brooke Stabler, was this woman, Mrs.

Slater, or Mrs. Brown, whom he wanted to get to Richmond. He sent word to

his mother that if he could get her across the river he would return in the next

stnge ; if he could not, he should go to Richmond with her. That is what he

was going to Richmond for, and this, you will remember, comes from their wit-

ness, and not from ours.

Q. The last time you saw Surratt he was in Port Tobacco? A. Yes, sir, on the 26th of

March.
Q. Describe this woman he called Mrs. Brown, A. She was a rather slim, delicate wo-

man. I think she had black eyes and dark hair. I do not recollect whether I saw her with

her bonnet otii. I think she wore her veil down nearly all the time. I saw her at the table.

Q. She was delicate in size ? A. I think so ; that is my recollection.

Q. What was her age, about ? A. I should say she was under thirty.

At page S72 this same witness says :

Q. Proceed and state whether you, in company with John Surratt, went from that place

anywhere else ; and if so, where you went. A. Yes, sir ; I accompanied them to Port
Tobacco.

Q. How long did you remain at Port Tobacco ? A. I should like to say why I went to

Port Tobacco. There was a man in Port Tobacco who belonged to the signal corps of the

confederate army. I was anxious to see him in order to get information from two sons I

had in General Lee's army. I understood from a man by the name of Howell, represented

to be a blockade-runner, the day before .Surratt came down, that he was at Port Tobacco.
I mentioned it to Surratt, and asked him if he knew whether this man was there. He
replied, "Yes." How he got his information I forget. He then offered me a seat in his

carriage, remarking at the same time that it was somewhat doubtful whether he returned

himself, but said if he did not return I could drive the carriage back ; that he intended to

see a lady he had in charge across the Potomac river, and, if necessary, to Richmond.
Q. You staid all night at Port Tabacco ? A. I did.

Q. Now state whether Surratt wrote any letter in your presence, and whether you brought

^ to this city. A. Yes, sir ; I think he did. (Exhibiting letter of the prisoner to Brooke

S tabler, relative to returning horses, dated March 2G, 1865, heretofore placed in evidence.)

This gentleman, who had two sons in the rebel army, comes here on the

stand—brought by the other side—and states to you these facts. He has told

the truth, and so will every honorable rebel when he is testifying under oath

on the stand. A brave man will always tell the truth. As I said to you the
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other day so I say now, that I would select from the 13,000 rebel prisoners

who passed those resolutions at Point Lookout any twelve to try this case, and
i I would have no doubt that they would bring in a verdict according to the evi-

j
dence. All men of honor, all men who are brave, while they may be misled,
will always tell the truth. It is only the coward and the dishonorable man
who will tell a lie. The wicked man and coward is the one who is afraid to

I
do his duty ; the upright and the honorable man is always as bold as a lion.

I It is the wicked that "fleeth when no man pursueth."
I next come to the testimony of Mr. Smoot, which will be found on page

310. Mr. Smoot was not, as you saw, a very willing witness. Whether he
was a frightened witness or not, I do not know, but he lives down in that

I
county where the sympathy of the people, as a general thing, is with the pris-

oner, and he might have been afraid of the effect upon himself of the testimony
that he would have to give here, or he might have been frightened by what
Mr. Merrick said to him before he came upon the stand ; for he himself told us,

under oath, that he had been spoken to by Mr. Merrick about his testimony in

this case, and had been told by him that he (Merrick) was after him with a

sharp stick. Let me read his testimony on this point, so that there may be no
mistake about it, for I told you that I did not intend to comment on any evi-

dence that I had not read to you word for word as it was given.

(By the Assistant District Attorney:)
Q. Have you not been to Mr. Merrick's office since you have been in the city ? A. I

passed Mr. Merrick's office yesterday morning.
Q. How often have j-ou been to Mr. Merrick's office ? A. Only once.

Q. Have not you been talking with Mr. Merrick on the street about this case? A. Yes,
sir ; he asked me some questions about it. He said he was after me with a sharp stick, or

sometliiug of that kind.

Now, whether he was terrified by Mx-. Merrick's '" sharp stick" or not, I do

not know. I know, however, that we experienced great difficulty in getting

him upon the stand. You heard his name called more than a score of times.

Mr. Smoot, Mr. Smoot, Mr. Smoot resounded through this court-house for more
than two days before we could get Mr. Smoot on the stand, so reluctant was he,

for some reason, to appear and give his testimony. Let us see what he says

when we did get him :

Q. Do you recollect of his paying j'ou a visit when you were living in Prince George
county, near Surrattsville, some time, I think, in the month of January or February, previou

to the assassination? A. Yes, sir; I recollect he was at my house on one occasion.

Q. Which month was that ? A. I disremember now. I know it was in cold weather

—

soon after I moved there.

Q. How long did he remain with you on that occasion ? A. He went to my house at night,

aud went away the next morning—he staid the night there, that is all.

Q. Will you state if you had any conversation with him at that time ? A. Yes, sir : I was
talking with him.

Q. State what the conversation was. A. I do not recollect the exact conversation. We
were talking about different things all the while.

Now, that is the answer that he gave to the district attorney's question. He
knew what the question related to, fcjr he had had conversations with Mr. Car-

ringtou upon this subject, and yet he gives the reluctant, evasive answer that I

have just read to you.

Q. Go on aud state, if you please, how he employed himself at that time? A. I saw him
very often. 1 was joking him about his going to Richmond. He never acknowledged to

me that he had been to Richmond, but laughed and said: "If the Yankees knew what he

had done, or what he was doing, they would stretch his neck."

What was he doing in the month of January or February, just before this

murder, which led him to believe that, if the Yankees knew it, they would

stretch his neck 1 Why did he think they would stretch his neck if they knew
what he was doing and what he was going to do 1 He did not think they

would stretch his neck because he was living here in Washington, faithful to
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the government tliat protected liim, and without having violated any law, did

he ? or did he think they would stretch his neck for being engaged in a con-

spiracy against the government—a' plot to murder its chief? I will read a lit-

tle further :

Q. Describe bis mariner when he made use of that remark? A. He smiled, and raised

his head up in this way (Avitness throwing his head back m illustration of the manner,) and
said : "They would stretch this old neck of itjiuo."

Now, won't you ask the counsel wliy they didn't tell you the reason he

thought they would stretch that old neck of his ? It never occurred to you or

one of your sons, did it, that the government would stretch your or his neck,

if they knew what either of you was doing, or was going to do 1 He knew
v.hat he had done, and he knew what he was plotting to do ; and he knew, if

the government were made aware of it, they would, as they ought, have stretched

his old neck. " Out of the abundance of the heart the mouth speaketh." It is

always thus. A man cannot keep secret a crime so heinous as this. Even be-

fore the crime is committed, he will in some way or to somebody reveal it, for

" out of ihe abundance of the heart the mouth speaketh." Did you ever notice

this fact ? If not, note it now. If a man's heart is full of anything—I do not

care what it is—and that is the burden of his heart, and you stay with him
over night, talk with him at the supper table in the evening ; by the fireside,

after your tea and before you go to bed ; and then again the next morning when
you get up and take your breakfast, if you don't say much yourself, you will

find that he unconsciously to himself will drop out something or other, which

you, being led afterwards to put with some other thing that you know of, will

reveal the secret of his heart. It may be that such burden relates to some

business or political matter in which he is deeply interested, or some great crime

which he has committed or is about to commit. This fact is well understood

ill diplomatic circles, and many times men resort to the mode I have spoken of

for the purpose of learning the secrets of a prime minister of the government.

A skilful diplomatist, anxious for information, will call upon the officer whom
he thinks can give him such, and in conversation at meals and the fireside, in a

quiet and unsu-^pecting manner, will draw from him such facts as he wishes to

know, and then, perhaps, communicate them to his government. As in great

afi^airs, so in smaller ones.

I call your attention, gentlemen, now to page 508. We now have Surratt

in Washington, after he had left T B.

Q. What time in the evening of the third of April did he leave the room 7

A. He left there about 7 o'clock.

Q. Wiiat did he say ? A. Between half past six and half past seven he asked me to go
down the street with him and take some oysters. He was dreessed in gray clothes, with a

shawl thrown over his shoulders. He told me that same evening that he was going to Mon-
treal. We got the oysters near Four-and-a-half street and Pennsylvania avenue.

Q. Did he tell you the day he left Richmond ? A. No, sir.

Q. After eating the oysters, what occurred ? A. We walked back as far as the Metro-

politan Hotel, and there he bade me good night. He said be would correspond with me
when he got to Montreal. I have not met him since except to-day.

Q. On the 5th of April, what occurred.' Did you observe Booth or Herold ? A. Booth
was at the house between the 3d and 10th of April, on one or two occasions. I remember on
one of those occasions a letter was received.

Q. What time in the evening was this the case? A. About 7 or 8 o'clock.

Q. In the parlor? A. Yes, sir. I walked into the parlor Booth was sitting on the sofa.

Mrs. Surratt was in the room, and a young lady ; and Miss Anna Surratt was directly op-

posite Booth. I sat down at the other end of the same sofa on which Booth was sitting.

After conversing for a while around the room, Booth got up and said : "Miss Ward, will

you please let me see the address of that lady ?"

Just here, gentlemen, I will call to your mind the fact that Miss Ward has not

been produced.

The witness goes on :

Miss Ward advanced to meet him in the centre of the room, and handed him a letter. After
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Booth and ^liss Ward had f^one out, Anna Surratt g;ot up and said, " Mr. Weichmann, hero
is a letter from brother John," and read the letter. No lady's name was uientloued iu it.

Booth was there in the room; here was a letter from John Surratt, and Booth
wanted to conceal from Weichmann, who was there, from whom the letter was.
Booth said he wanted to see the address of that lady, hut it turned out that
there was nothing regarding a lady ahout it.

At page 509 the witness says :

On the eveniDg of the tenth Mrs. Surratt asked mo if I would not be kind enough to drive
her into the country on the morning of the 1 Ith of April. I consented.

Q. What day of the week was that ? A. That was Tuesday.
Q. Did you go with her? A. Yes, sir; the following morning.
Q. What time did you leave? A. She said to me, "Mr. Weichmann, won't you go

round to the National Hotel and tell Mr. Booth that I sent you for his horse and buggy, and
desire to know whether I can have it." I did go to the National Hotel, and found Booth in
his room. I communicated my message just as Mrs. Surratt had told me. He said, "I have
sold the horse and buggy, but here is ten dollars ; go you and hire one."

Thus it appears that Booth furnished money for Mrs. Surratt to go into the

country on this fatal errand to aid iu this fatal expedition. I read on :

In speaking about the horses, I said to him, " I thought they were John Surratt's horses."
"No," says he, "they are my horses." I left the hotel, and went to Howard's stable
and hired a horse and buggy. I then went to Mrs. Surratt's house. We left the house about
half past nine o'clock. As we were on our way dowu to Surrattsville we met Mr. John M.
Lloyd.

On page 510 the witness continues :

Q. After this conversation what did yoi: do ? A. I drove to the tavern.

Q. What occurred there ? A. She wanted to meet a Mr. Nothey there, but when we ar-

rived at Surrattsville, at half past 2 p. m., Nothey was not there, aud she had a messenger
despatched for him, with word that he should meet her there at 2 o'clock. We then drove
further on to Mr. Bennett Gwynn's, where we took dinner. After dinner, Mr. Gwynn,
Mrs. Surratt, and myself returned back to Surrattsville.

Q. What occurred there ? A. Mrs. Surratt went into the parlor, and this time found Mr.
Nothey there. She had an interview with him.

Q. Then what occurred ? A. I do not know what occurred. I was not in the parlor

when they had this interview.

Q. I only ask what you saw and heard ? A. After they had concluded that business, Mrs.
Surratt got into the buggy aud returned to town.

I now bring your attention back to this 3d of April. On the morning of

the 3d of April, we found Surratt at T B. In the afternoon of that day he

left and came to Washington, reaching here about 6^ o'clock. At 7 o'clock he
went with Weichmann to an oyster saloon and took some oysters. He then

stated that he was going to Montreal. Weichmann and he parted at this sa-

loon, and he, Surratt, did not return to the house again that night, nor is there

any pretence that he did. He shook hands with Weichmann on parting, and
promised to wi-ite to him from Montreal. The reason I call your attention,

gentlemen, to his leaving his mother's house on this occasion in company with

Weichmann and not returning again that night, is for the purpose of showing

you that the attempt which has been made here to prove that it was on that

night that Susan Ann Jackson saw him there, is a failure ; that it was utterly

impossible for the fact to be as they hold. She neither saw him there at that

time, nor was that the time when the clothes were left there to be washed. I

will show you presently, however, at what time the clothes were gotten out to

be washed, and whose clothes were gotten out for that purpose. Their own wit-

nesses showed a short time afterwards what a terrible fact Holahan had proved

when he testified that, on going there the week after this murder, he found Sur-

ratt's handkerchief lying on the bed, clean, and apparently just brought from

the wash. I have no doubt that what Holahan states is the truth, but they

had no idea what an unfortunate fact for their case it would prove to be. Su-

san Ann Jackson told you that on that Friday night some clothes were left out

on the bed there, aud that Mrs. Surratt told her they were her son John's
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clothes. This she said was somewhere about 9 o'clock in the evening, after

they had all had supper and cleaned off the table, and that John came there

some time after this, on this same night, which was the night of the murder,

and that she had an extra pot of tea made for him. The clothes which were
taken out, and which Mrs. Surratt said were John's clothes, were no doubt the

ones that Holahan saw on the following week. This is the way that the Al-

mighty, in his inscrutable wisdom, brings out the truth—yea, even from those

who are trying to conceal it.

I now call your attention to page 512:

A. We left Surrattsville on our return home about half-past six in the evening'.

Q. What occurred on the way home with Mrs. Surratt; was she very cheerful on the way
returning ? A. On our way home she said she was very anxious to be home at nine o'clock

;

that she was to meet some gentlemen there.

Q. Did she state who? A. I asked her who it was, if it was Booth. She made no reply.

Q. What further occurred in returning? A. I further stated something about Booth's
being in the city here and not acting; I asked her why he was not acting. Her reply was :

"Booth is done acting, and is going to New York soon, never to return." She turned
round to me and asked if I did not know that, or if I did not know that Booth was crazy on
one subject. I told her I did not. What that one subject was she never stated to me. On our
return we met the pickets I had seen stationed on the left side of the road as we went down.
The soldiers at this time were on their horses, returning to the city. Our buggy passed
right between them. I should suppose there were four or six soldiers on horseback, and I
remember distinctly that the buggy passed right between them.

Q. When you got on the hill in front of the city did anything occur? A. Yes, sir; just

about two miles from Washington there is a very high hill, which commands a fine view
of the cily. That evening of the 14th there was a brilliant illumination in Washington, on
account of the restoration of the flag over Fort Sumter. I made some remarks to Mrs. Sur-
ratt, saying that it was better for the country that peace should return. She said, "I am
afraid that all this rejoicing will be turned into mourning, and all this gladness into sorrow."

No doubt she feared so. She had just left Lloyd, whom she had told to have
those shooting-irons and two bottles of whiskey ready; that they would be

wanted soon. She could not help paying "that all this rejoicing would be

turned into mourning, and all this gladness into sorrow." Why did she say

so ? Why did she feel it ? Because she knew what arras had been con-

cealed at Lloyd's house, and what was the purpose of their concealment there.

She knew what terrible plot was on that very night to be carried into execution,

and she could not avoid this sudden outburst. There was nothing very un-

natural in this, when her heart was so full of this terrible crime.

I want you to note the time of day, for it has a bearing upon the question

as to the time when Susan Ann Jackson saw this young man at the house, and
took the clothes to wash.

I will read on :

A. Just as we came into Pennsylvania avenue, near the Capitol, we saw a torchlight pro-

cession coming either up or going down the avenue. The horse shied at the brilliant lights,

and we wee compelled to turn up Second Street.

This was not in the daytime, but just about 9 o'clock, and she wanted to get

home at 9 o'clock, you will remember.

Q. After turning from the torchlight procession, where did you then go ? A. We arrived

at home at 9 o'clock, or a few minutes before nine. I helped Mrs. Surratt to get out and
then returned the buggy. We left Surrattsville at half past six, and it takes two hours or

two hours and a half to come to Washington.

Now, nobody has disputed this. We all agree upon the time they left and
upon the time they arrived here, which was at 9 o'clock.

I returned the buggy to Howard's stable, which was right back of Mrs. Surratt's house on
G street. I then immediately returned home. I then went down and partook of some sup-

per. Mrs. Surratt the same evening showed me a letter which she had received from her

son. While I was sitting there eating supper with Miss Fitzpatrick, Miss Jenkins, Miss
Surratt. and Mrs. Surratt in the room, I heard some one very rapidly ascending the stairs.

Q. What occurred with Mrs. Surratt after the footsteps descended the stairs ; did she
come down or remain up ? A. She remained in the parlor. After supper I went into the

parlor, and the young ladies who had been at supper with me also came into the parlor.
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We sat and talked there. Mrs. Surratt once asked me where the torchlif^ht procession was
going that we had seen on the avenue. I told her that I thought it was a procession of
arsenal employes going to serenade the President. She replied that she would like to know
very much, as she was interested in it. As I recollect now, her manner appeared to me to

be very nervous and very restless. I once asked her what was the matter. She said she
did not feel well. She had some prayer beads iu her hand—she was walking up and down
the room. She once asked me to pray for her intentions. I asked her what her intentions
were, and said I never prayed for any one's intentions unless I knew what they were.

You remember Miss Honora Fitzpatrick told you the same thing. She said

that she did not hear Mrs. Surratt say what "Weichmau had testified to, but she
said Mrs. Surratt was walking up and down the room.

I now refer you to page .520 :

Q. How often was Booth at Mrs. Surratt's house two or three months prior to the mur-
der ? A. He came very frequently. It was a very common thing for me to see him in the
parlor with Surratt, when Booth was iu town, after 4 o'clock. They appeared like brothers.

Q. Was there any term by which Booth was called ? A. Mrs. Surratt appeared to like

him very much.
Q. What term did she use in speaking of him ? A. I heard her once, when Booth bad

staid two or three hours in the parlor, call him "Pet," saying, "Pet stayed two or three

hours iu the parlor last evening." I am positive she used the word "Pet." She named the
hours from IU at night until 1 in the morning.

At page 521 will be found these remarkable telegrams that Booth sent. Here
are the original in his own handwriting, so there can be no mistake about them. It

seems that those that he had and expected to have in his employ received their

communications and their orders diiect from him from time to time. You will re-

collect that I showed you the other day this card [exhibiting the card] in Avhich

J. Harrison Surratt writes :
" I tried to get leave, but could not succeed." As

you will recollect, we proved that he tried to get leave from Adams's Express
Company, but failed to do so. Booth did not like to have any of these men
engaged in this conspiracy allow their business to interfere with the execution

of their plans. He theretore telegraphed in these words :

New York, March 13, 1864.

To Mr. McLaughlin, No. 57 North Exeter street, Baltimore, Md. :

Don't you fear to neglect your business. You had better come at once.

J. BOOTH.

Mr PlERREPONT explained that the telegram was written on a printed blank

marked 1864, but on the back of it was an indorsement 1865, and he had no
doubt 1865 was the proper date.

Mr. PiERREPo.NT made the same explanation as to date being 1S65 instead

of 1864.

New York, March 27, 1864.

To Mr. McLuughlin, No. 59 North Exeter street, Baltimore, Md. :

Get word to Sam. to come on. With or without him, Wednesday morniug we sell—that

day, sure. Don't fail.

J. WILKES BOOTH.

We suppose the " Sam." mentioned to be Sam Arnold, who was one of the

conspirators, but that we do not know. I do not undertake to state things that

the evidence does not warrant. I have a right to infer, however, when Sam.
Arnold is proved to be one of the conspirators, and has taken his pay for it,

that he is the one alluded to.

" With or without him, Wednesday morning we sell—that day sure. Don't

fail."

You will remember that the thing they were selling was " ile," as they called

it. They were going to strike " ile," and when the thing was done, then they

were to sell the " ile" stock and make a great deal of money out of it.

I now turn to page 525, and show you the letter which, on the 12th of No-
vember, 1864, Surratt wrote to Weichmann. Here is the letter, and heie is the
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card, [exhibiting the same to thejmyj. Toucan at once see by looking at

them whether an expert is necessary to determine the question as to whether

they were written by the same party. Here is a card which nobody disputes,

and here is another letter to Atzerodt which nobody will dispute. It does not

require the eye of an expert, either, to be able to perceive that they are exactly

alike. There is a curious fact connected with one of these letters. This letter

Surratt commenced to write in the same hand as he has written the card, but

before he gets to the bottom he completely changes it. You can hardly find

two handwritings more unlike than that at the commencement of this letter and

that at the close. He seems to have considerable skill in that kind of thing

—in writing in two or three different hands. Some men, I know, possess the

capacity to do this ; I do not. Now, let us see what this letter is :

SURRATTSVILLE, November 12, i864.

Dear Al. : Sony I could not get up. Will be up on Sunday. Hope you are getting

along well. How are times—all the pretty girls? My most pious regards to the latter; as

for the former, I have not a continental d—m. Have you been to the fair? If so, what

have we now? I'm interested in the "bedstead." How's Kennedy? Tight, as usual, I

suppose. Opened his office. I hear. Fifty to one 'tis a failure. Am very happy I do not

belong to the " tinn." Been busy all the week taking care of and securing the crops. Next

Tuesday, and the jig's up. Good bye, Sunattsville. Good-bye, God forsaken country.

Old Abe, the good old soul, may the devil take pity on him.

Test: JOHN H. SURRATT.
SURRATTSVILLE, Md.
To Louis J. Weichmann, Esq., Washington, D. C.

You will notice the word " bedstead" in this letter. What do you suppose it

means ] I do not know, but I am pretty sure it does not mean a bedstead.

1 now turn to page 526, where we learn a little more about the oil business.

Q. Did you hear anything said by Mrs. Surratt or John about a cotton or "ile" specula-

tion? A. Yes, sir. Shortly after Surratt's introduction to Booth, Surratt told me that he

was going to Europe ; that he was engaged in cotton speculations. He stated this in the

presence of his sister.

No sister has been brought to deny this. No inmate of the house has been

brought to deny this statement, nor any part of it. But 1 continue the reading :

He said that $3,000 had been advanced to him by some elderly gentleman residing in the

neighborhood.

That was rather odd, wasn't it, that this elderly gentleman should be advanc-

ing to him $3,000 for him to engage in cotton speculations with ] He did not

tell us who he was, and we have not seen him. The statement goes on :

And that he was going to Liverpool, from Liverpool to Nassau, and thence to Matamoras,

in Mexico, to find his brother Isaac. He was in the habit of stating that very frequently.

Why, I suppose he did state it very frequently, because there was not a word

of truth in it, and no intention of that kind ; but it was said simply to divert

the mind fiom the real purpose of the conspiracy.

You will notice, gentlemen, that we have not had any evidence about the oil

speculations that Booth was said to have gone into. We had his testimony

early in the case. You do not find that Booth, as far as the evidence goes, ever

entered into any oil speculations in reality, but you will find, when you read

his letter, where he says " strike, and strike deep," that the oil he wanted was

the blood of that great and good man whom he so foully murdered.

Now, gentlemen, we pass to another subject, and one you will all remember.

It is general, and yet it is particular. It relates to this subject very directly,

although at first view it would seem to be indirect. Let me take you back to

the time of the Charleston Convention, in the month of May. The great dem-

ocratic party of this country there met for the purpose of nominating a candi-

date for the Presidency of the United States. They bad the power absolutely

in their hands. Mr. Lincoln had already been nominated by our adversaries before

the final action. All of us knew that if we made a wise nomination we could elect
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the man we put forth, if we went into it heart and sonl and shoulder to shoulder, as

we had done in former years. What happened ] AVhen the convention met, those

who loved their country and loved its government were willing to make every sac-

rifice for harmony, but those who were determined to put an end to their govern-
ment succeeded in breaking up that convention, and putting an end to a cordial

and harmonious nomination of some member of the democratic party who
could have been elected, and whose election would have had the effect to avert

this terrible calamity of a civil war through which we have passed. The leading
men in this conspiracy against the government desired, and intended, if they
could possibly do it by any effort of theirs, to have Abraham Lincoln elected.

They desired an excuse to break up this government and establish a new one,

in order that, as one of them told me with his own lips, they might have a
government composed of gentlemen, in which gentlemen should rule, and in

wliich the negro and the low white should take no part, except as the laborer

of those who governed. That was their wish and their aim. They succeeded
to a certain extent. Mr. Lincoln was elected. Then came various plots and
plans looking to the destruction of the government. One was to force Buchanan
to resign in order that Breckinridge, the Vice President, might be placed at the

head of affairs, and by means of his influence as President, and the powers in-

vested in him by virtue of his office, prevent the inauguration of Lincoln on the

ground that he was not constitutionally elected. That failed, and then a plot

was entered into for the purpose of pre venting his inauguration by force in

another way. Mr. Lincoln was, however, finally inaugurated. Then, when
the southern States found that there was going to be an earnest war, that free-

dom was raising her voice, and that our freedom-loving people would peril their

lives, their fortunes, and their sacred honor to protect the government, that in

the north and the south the feeling in favor of the old flag was such that they
would have a bloody business before they could destroy this government, what
did they attempt to do ? Various plots were formed for the purpose of seeing how
they could overturn and throw the government into confusion. At first it was
proposed to kidnap the President and take him to the south. That they soon

discovered, however, rec|uired too much machinery, and for many reasons was
impracticable ; that it was a great deal easier to have him shot dead, or stabbed,

or poisoned I They therefore abandoned the project of kidnapping. Gentle-

men, this whole subject has been fully considered. It was state! here that this

conspiracy commenced in 1S63. That is true. It did commence at that time.

We at first thought of going into its early inception on the occasion of this trial,

but we found that was not necessary, and would only encumber the case. The
plan of abduction having been abandoned, a plan was then laid for the murder of

the President, the Secretary of State, and the Vice President, and thus have the

government thrown into confusion, when, in view of the hostility which existed

between different parties at the north, they hoped to be able to m irch into the

city of Washington, overturn it, set up their slave oligarchy and rule the people

with a rod of iron, compelling the poor white, and the humbler citizen even who
is not poor, to bow in subjection to their power. You would not so have it. The
loyal people of Virginia would not so have it, nor those of Maryland, nor those

of this District, nor those of the northern States, and they rose in their might

and forbade it.

Now, what takes place ? Mr. Lincoln had gone into power, and the gov-

ernment was succeeding, though with great difficulty, for there were great dis-

sensions among us, as there always are in a great commotion, as there always

are in a great civil strife such as that through which we have just passed,

when brother is arrayed against brother, and father against son. Even here

and in my own city we were hostile to the exercise of military power over the

civil. We were hostile to numerous acts of this government, for many of us

felt that the war was not carried on in the manner in which we desired to have it
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carried on, and it was believed by many of those in the south that when these

passions were thus aroused and these parties thus arrayed, the one against the

other, that, if Mr. Lincoln could be gotten out of the way, such confusion

might be created in the north that the south would be able, in this state of

anarchy, to successfully establish their separate and independent government,

in which, if they had been successful, an absolute loss of liberty to every one

of you would have been the result. You cannot have two great powers of a com-

mon origin, of a common language, and a common religion, where there is no

natural boundary, and where only an imaginary line cuts off great rivers which

empty into the sea, situated side by side, without having continual war ; and

from continual war liberty always shrinks away, and the military commander
becomes supreme and absolute. Liberty always perishes under such circum-

stances.

In 1864, as early as the month of April, the plot was discovered by one of those

providential occurrences which often happen in this world. Mrs. McClermont,

while standing down on the avenue, waiting for a car to pass, saw three men
talking together, and heard them speaking of the Soldiers' Home, where Mr.

Lincoln was then staying, and to which place, in the afternoon, he used to ride

out with his wife and little boy ; heard them speaking about using a telescopic

rifle, and heard one of tliem remark that his wife and little boy were generally

along ; heard another one say that they must put them out of the way, if neces-

sary. Mrs. McClermont, the wife of one of your own citizens, born here, and who
has lived here all her life, comes and tells yon this. She tells you who the men
were. She knew them. She knew Booth, she knew Herold, she knew Atzerodt

;

and those were the men. So early as that she overheard this conversation. You
cannot say that she was lying about it, for she had no motive to lie. You must

believe her, and 1 am sure you do believe kei'.

Who is this Herold that she met there at this time ? You have heard some

account given of him when he was arrested at the time Booth was killed. Booth

called him a boy—an innocent boy—and said that he wanted to surrender.

You will notice that Booth had a kind of romantic gallantry about him, which

led him to always take the blame upon himself Booth wanted to come out,

and urged Colonel Conger to allow him the privilege of doing so, and of fighting

his whole command. He remarked that Colonel Conger was a brave man, and

ought not to deny him this privilege. He meant to sell his life at the most

costly price. He intended to lay at his feet some one or two or three or more, of

the men before lie surrendered. He wished to shield Herold, who was with him.

He wished to take all the responsibility upon himself. He imagined himself a

greater than Brutus ; a curious, wild notion he had after the strange drama in

which he had been such a bloody actor ; and yet, strange to say, he thought all

were against him, and even doiibted whether God could forgive him. Indeed, I

think he says he knew He could not. It is not strange that his mind had be-

come unhinged ; not strange that he had run to these wild extremes in his thoughts

of dying for his country's cause. Let me again ask who was this Herold ? He
was a little clerk, humble and poor; employed in a drug-store of Mr. Thomp-
son's. He went there in March, 1863, and staid there until he was discharged,

as Mr. I'hompson tells us, the following fourth of July. How happened this

weak young man, with neither courage, physical strength, genius, nor power, to

have been brought into this conspiracy 1 You can see why Payne was, why
Atzerodt was, why Surratt was, but why this weak Herold was brought into it,

it is not so easy at first sight to discover; but when a certain fact is mentioned

it can very easily be accounted for. Mr. Lincoln got his medicine at the drug

store of Mr. Thompson, where Herold was, and if Herold could be brought

into this thing, could be made a party to the plot, there might be a chance to

poison Lincoln, and thus he might have been gotten rid of without the great

violence and risk which would attend the shooting of him. We shall show
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you more of this in the evidence as we proceed and from Booth's own writings.

That is why Herokl was brought into this conspiracy ; and, being in it, he had
to be kept in it. After he was discharged from this store, he never was in any
other employment, but kept with Booth from that time on. There is no evi-

dence to show that he was in any other employment from the hour he was dis-

charged from this drug store, where Mr. Lincoln got his medicines, until he was
taken, put in irons, and finally disposed of by the military commission.

The court here took a recess for half an hour.

AFTERNOON SRSSION.

On reassembling, Mr. Pierrepont resumed, as follows :

Gentlemen : I now come to an act in this great drama which, though strange,

is not new. So wonderful is it that it seems to us to come from beyond the veil

which separates us from death. As I have already said, " all government is of

God." The powers that be are ordained of God. and for some wise purpose
which we do not understand the great Ruler of all, by presentiments, by por-

tents, by bodings, and by dreams, sends some shadowy warning of the coming
doom when some great disaster is to befall a nation. So was it in the days of

Saul, and so was it when the great Julius Csesar fell ; so was it when Brutus
died at Philippi ; so was it when Christ was crucified, and the wife of Pontius

Pilate sent to her husband, " Have thou nothing to do with this just man, for I

have suffered man}" things this day in a dream because of him ;" so was it when
the great Henry IV of France was assassinated ; so was it with Harold, at the

battle of Hastings ; so was it on the bloody day of Bosworth field ; so was it

when the Russian Czar was assassinated ; so was it and so has it ever been
when men in high governmental places have been stricken down by the assas-

sin's hand; so was it before the death of Abraham Lincoln, the President of the

United States. In the bo )k3 which I hold in my hand—in this Life of Caesar,

by De Qiiincey ; in this Life of Pompey, by Plutarch; and in this presentation

which is given in Julius Caesar by the great dramatist, Shakspeare, are related

the portents which came to M'aru Pompey when he left the ship and landed on
the coast of Egypt ; and the warning given to Julius Coesar, not only in the

dream of Calpuruia, his wife, but in his own dream on that bloody day when he
was assassinated in the Senate. The same was true when the Prince of Orange
was assassinated; and equally true is this great historic fact, that never in

the whole history of the world with which we are familiar has there been a

single instance of the assassination of the head of a government in which the

assassins have not all been brought to justice. It is a terrible thing to fight

against God. Government being of God, any attempt to throw a people into

confusion and anarchy is fighting against God, and in no instance has he ever

suffered a man guilty of such a crime to go unpunished. Though the criminal

may take unto nimself the wings of the morning and flee to the uttermost parts

of the earth, yet the eye of God will follow him and the hand of justice will

eventually be laid on him, and compel him to give a rendition of his bloody

account.

On the 13tb of April, 1865, Abraham Lincoln called together his cabinet.

He was in good spirits, for, as you well remember, we had at that time been

receiving the most gratifying and cheering news ; but still upon his soul there

lay a heavy gloom, and he remarked, " I am very anxious to hear from Sher-

man." The reply was, "You will hear good news from Sherman. There can't

be any doubt about that," General Grant was there, and he knew Sherman.

He took occasion to assure the President that the news from Sherman would be

all right. " I don't know," replied Mr. Lincoln, and then repeated what he had

before said, " I am very anxious to hear from Sherman," adding the remark,
" I feel some great disaster is coming upon us. Last night I was visited by a
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strange dream, the same dream that in the darkness of the night, when deep

sleep had follen on men, hath three times before visited me. Before the battle

of Bull Run, before the battle of Stone river, before the battle of Chancellors-

ville, it came to me, and the following day came the news of the disaster.

This same dream came to me last night in my sleep, and I feel as if some great

calamity is to befall the nation, in which I am to be personally affected." The
members of the cabinet who heai'd that will never forget it. In a few hours

afterwards (a pause) he did not hear from Sherman, but the Dream came again

and led his spirir up to God who gave it.

In this connection there is a little incident that appears no less strange. I hold

in my hand two letters—those found by Mrs. Benson in the railroad car. One
is written in a delicate female hand. You have seen them before, but I want

you to see them again. You will not easily forget them ; and after you have

heard all the history that there is connected with them you will tell it to your

children. You have no doubt that was written by a woman, have you ?

(Handing the jury letter, said to be written by the wife of Payne.) It has all of

a woman in it. I want you to notice the indorsement on the envelope ; it will

become historic. These papers will never pass out of the possession of the

government, except by theft.

The words are " Assassination—General Dix." There is a remarkable his-

tory connected with this letter. Let us trace it. Mrs. Benson, it seems, was
in the city of New York, riding iu a railroad car with her little girl, in 1864,

just after the re-election of Mr. Lincoln. What occurred to make this fact of any
consequence 1 Let us see. From Canada she comes upon that stand and tells

you her simple story. I want to give it to you iu her own Avords

:

Q. What time in November was it—the first or last part? A. It was about the 14th,

I think.

When we turn here to the record of the hotel, we find Booth was there iu

New York on that day, and did not return here until the 15th. This is only,

gentlemen, in confirmation of what I said the other day, that every truth is iu

perfect harmony with every other truth; and here let me say that I pledge you
my honor and my hope of eternal salvation to show you that there is not a word
of this evidence which the government have relied upon that is not in perfect

harmony with every other word, as you will see as we proceed ; for I repeat,

every truth is in perfect harmony with every other truth. Whiit does she say

in her testimony ? I will continue the reading :

Q. What is it that enables you to recollect the month ? A. The circumsta&es of picking
up the letters iu rep;Hrd to the assassination.

Q. Do you recollect of General Scott and General Butler being in the city at that time?
A. General Butler had been in the city, but he had left on the morning of the day I found
the letters.

Q. Was General Scott there on that day ? A. Yes, sir ; he was at the Hoffman House

;

he resided there.

Q. Do you remember, madam, during that visit in November, riding on the Third avenue
cars ? A. I do.

Q. Who was in company with you at that time? A. My little girl, my daughter, was
with me.

Q. How old was she ? A. She was nine years of age at that time.

Q. Was any one else in company with you and your daughter at that time ? A. There
was not.

Q. I will ask you if you saw anything on the cars at that time, or heard anything, that

attracted your attention ; and if so, state what it was. A. There were two gentlemen in the

car, sitting next to me. One of these was an educated man, the other was not. I overheard
their conversation at different times, when the car would stop.

Q. State, if you please, the appearance of these parties. A. One of them was a very fine,

gentlemanly-looking man.
Q. Did you observe his hand ? A. Yes, sir.

Q. Did that attract your attention? A. Yes, sir; he had the hand of a man who was
never obliged to do any work ; had a smooth, white hand. It was quite a small hand.

Q. Did you observe anything about his face that attracted your attention ? A. My seeing
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that he was disguised was what first attracted my attention. In the jarring: of the car his

head was struck, which had tlie etfect to push forward his hat. He seemed to have a wig
and false whiskers on, and these were pushed forward at the same time, showing the skin

underneath the whiskers to be fairer than the front part of his face, which seemed to be
. stained with something. The front part of his face was darlcer than that under the whiskers.
i Q. State if there was anything peculiar about either of them on the face. A. There was
I a scar on the right cheek of the gentlemanly-looking man, just underneath where the whis-
kers were. When the whiskers were pushed forward I could see the scar ; that was on the

side next to me.
Q. Can you give us a description of the other one ? A. The other person was a large

man, a common-looking man. He was a shorter and a stouter man than this one. The one
who had the scar on the face called him by the name of Johnson.

Q. Will you state if both, or either of them, were armed in any way ; and if so, what arms
they had ? A. The well-dressed gentleman, the one who sat next to me, put his hand back
to get letters out of his pocket, and I saw that he had a pistol in his belt.

Q. Did you get a close observation of the pistol ? A. No, sir ; I did not. I only saw it

was a pistol.

Q. Will you state if you heard them say anything at that time to each other; and if so,

what ? A. I heard the gentleman with the scar say he would leave for Washingtim day after

to-morrow. The other one said he was going to Newburg, or Newbern, that night.

Q. Was anything else said that night ? A. The man named Johnson was very angry
because it had not fallen upon him to do something that he had been sent as a messenger
to direct this other man to do.

Q. Why did he say he was angry ? A. He seemed to be angry. He said he wished it

had fallen upon him instead of on this other man to whom he had brought the message to go
to Washington.

Q. Who left the cars first, you or this party ? A. They both left before I did.

Q. Immediately upon their leaving the car, did anything happen, or was your attention

directed to anything .' A. I saw them exchanging letters in the cars. I had letters of my
own to post, and was then on my way to the post ofiice. As I was leaving the car my little

girl picked up a letter at the edge of my dress and gave it to me, with the remark that I had
lost one of my letters.

Q. You saw her pick it up ? A. Yes, sir. It was just under the edge of my dress.

Q. What did you do when this letter was handed you ? A. I took it without noticing

that it was not one of my own, and put it in the pocket of my coat with my other letters,

and kept it there until I got to the broker's, where I was going with some gold, near Nas-
sau street. In putting my hand into my poeket to get some money, I took out the letters

that I had in there. I instantly saw these letters in a blank envelope, and knew they were
not mine. Being in an unsealed envelope, I opened them to see what they were, and found
that they related to this plot.

Q. What did you then do with them ? A. I saw General Butler's name was mentioned in

the letter, and knowing.very few persons in New York, having been there but a short time,

the first thought that I had was to give them to him. As his name was mentioned in the

letter, I thought that he would pay more attention to them than any one else. I had seen

by the newspapers that he was in the city at the time. I went up to the Hoffman House,
where he had been stopping, and inquired for him.

Q. Did you find him there? A. No, sir; he had left that morning. I then asked for

General Scott. He was not well, but said he would see me. I said I wanted to see hira

with regard to something of importance. When I entered the room I told him of what I had
found, and the circumstances connected with the finding. He asked me to read the letters

to him. I did so, and he thought they were of great importance. It was nearly dark at the

time.

Now let us see what these letters are. I have shown you this little letter

written in the delicate hand of the wife to Louis, her husband. When General

Scott and General Dix saw this letter from this loving woman they knew that

there was no sham about it. None of you can read that letter without having your

heart touched, although it was written by the young wife of Payne, the assas-

sin. I will now read the letters:

Dear Louis: The time has at last come that we have all wished for, and upon you every

thing depends. As it was decided before you left, we were to cast lots, [as was done in re-

gard to the betrayal and crucifixion of Christ.] Accordingly we did so, and you are to be

the Charlotte Corday of the nineteenth century. When you remember the feartul, solemn
vow that was taken by us, you will feel there is no drawback. Abe must die, and now.

[You will remember that he had just been re-elected a few days before, and the hope that

some of the rebels entertained of benefit to their cause by the election of McClellan was there-

fore gone.] You can choose your weapons—the cup, the knijc, the bullet. The cup failed

us once, and might again. Johnson, who will give you this, has been like an enraged demon

S3
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siEce tlie meetiDg', because it has not fallen upon him. to rid the world of the monster. Yon
will remember that Mrs. Benson heard him call the man he was talking with as Johnson.
He says the blood of his gray-haired father and his noble brother call upon him for revenge,

and revenge he will have ; if he cannot wreak it upon the fountain-head, he will upon some of

the bloodthirsty generals. Butler would suit him. As our plans were all concocted and
well arranged, we separated ; and as I am writing—on my way to Detroit—I will only say
that all rests upon you. You know where to find your friends. Your disguises are so per-

fect and complete that, without one knew your face, no police telegraphic despatch would
catch you. The English gentleman, Harcourt, must not act hastily. Remember he has
tew days. Strike for your home, strike for your country ; bide your time, but strike sure.

Get introduced, congratulate him, listen to his stories—not many more will the brute tell to

earthly friends. Do anything but fail, and meet us at the appointed place within the fort-

night Enclose this note, together with one of poor Leenea. I will give the reason for this when
we meet. Return by Johnson. I wish I could go to you, but duty calls me to the West.
You will probably hear from me in Washington. Sanders is doing us no good in Canada.
[You remember drunken Sanders was not supposed to be doing the rebel cause much benefit

in Canada, and Booth was right when he said so.]

Believe me, your brother in love,

CHARLES SELBY.

St. Louis, Oaobcr 21, 1864.

Dearest Husband: Why do you not come home? You left me for ten days only, and
you now have been from home more than two weeks. In that long time only sent me one
short note—a few cold words, and a check for money, which I did not require. What has

come over you .' [The poor, woman didn't know he was in a plot to commit a murder. ]

Have you forgotten your wife and child ? Baby calls for papa till my heart aches. IVe arc

so lonely without you. [Do you think a woman, a real woman, wrote that, or do you not?]

I have written to you again and again, and, as a last resource, yesterday wrote to Charlie,

begging him to see you, and tell you to come home. I am so ill—not able to leave my room ;

if I was, I would go to you wherever you were, if in this world. Mamma says I must not

write any more, as I am too weak. Louis, darling, do not stay away any longer from your
heart-broken wife.

LEENEA.

This first letter was sent by Booth to Payne to allure him from his poor heart-

broken wife ; and the other was from that distressed, loving wife, urging him to

return to her and their child.

You will now begin to see, gentlemen, what is meant by a change of plan.

They changed their plans several times. At one time the plan was for Louis

Payne to kill Lincoln. At another time it was to have him poisoned by Herold.

At another time to have him killed by an Englishman, as I will presently show
you from the evidence; and lastly, it was ari'anged that Booth should perform

the bloody part.

There is truth in those letters, gentlemen ; and so thought those distinguished

and gallant officers, General Scott and General Dix, when they were placed in

their hands. General Dix forwarded the letters to Washington, and they were
finally placed in the hands of President Lincoln. Gentlemen, there is a history

about these letters that will never perish. I have shown you Mr. Lincoln's indorse-

ment on the back. Mr. Lincoln had received a great many threatening letters, as

had most of the officers of the government, but had paid no regard to them, con-

sidering them as mere threats and nothing more. When this letter c^f Booth's

was given to him he went over to the War Department, and into the private

office of the Secretary of War.
After the door had been locked, tliis letter was shown to the Secretary of

War, and it made a deep and lasting impression upon that officer. It was taken

back by Mr. Lincoln. After the President had been shot, and the Secretary

was standing by his dying bed, the remembrance of this letter flashed across

Lis mind, and it immediately occurred to him that perhaps it might have some
connection with the murder. He went forthwith to the Presidential mansion to

see if he could get the letter. He found it in a private drawer of Mr.' Lincoln's,

in this envelope, and Avith this indorsement in his own handwriting: "Assassi-

nation."
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Mr. Merrick. Is there any evidence of those impressions, Judge?
Mr. PiERREPONT. I admit the impressions ai-e not proof. I am only giving

them as a part of the history of this strange transaction. It is a history that

should not be allowed to perish. It is a history that belongs to the country;

belongs to you, gentlemen, and to that strange letter»and that indorsement by
this murdered statesman.

Mr. Merrick. Make a note of that, Mr. Bradley, for you have a right to

reply to it.

Mr. PiERREPONT. I now refer you, gentlemen, to page 450 of the record.

In regard to the subject of Booth's whereabouts, Mr. Bunker says, in reply

to the questions

:

Q. I wish to refer to the memorandum merely to refresh your memory, ami state when
Booth was at your hotel duviug the latter part of J8G4 up to the time of his death. A.
November 9, J8G4, J. Wilkes Booth arrived at the National Hotel, and occupied room 20.

He left by the early train on the morning of November 11.

Q. You know, in some way, that fact ? A. Yes, sir; by a book we kept at the hotel,

called the departure book. He returned again November 15th, and left on the 16th.

He was then in New York, at the very time when Mrs. Benson says this

letter, which I have read to you, dropped from his pocket.

Now you see, gentlemen, what is meant by a change of plan. In the spring
of 1864 the plan was to murder Mr. Lincoln. They laid various plans for its ac-

complishment. They thought to do it as he went to the Soldiers' Home, by the

telescopic rifle, and they did not intend, in the event of concluding to carry out

that plan, to let his wife and his child stand in their way. They then thought
to do it by having Payne to call upon Mr. Lincoln, get into conversation with
him, listen to his stories, seem to be interested in them, and then, at that

moment, to strike the knife home, deep into his heart. They at another time
thought to poison him, and for that purpose tried the cup ; but it seemed that

that failed them once, and, as Booth said, might fail them again. They finally

concluded they would try to kill him in the theatre, instead of on his way
to the Soldiers' Home, and have Payne kill Secretary Seward at his house.

That plan they carried out.

But, gentlemen, notwithstanding this change of plan, never was there for

more than a year any other purpose than to murder. They had long since

abandoned the idea of kidnapping, for that required too much machinery, too

many men, and subjected them to too much danger; and the changes in the plan

that had taken place recently were simply as to the mode of killing and the

men who should strike the fatal blow.

I turn now to the testimony of Charles Dawson, at page 338. There was
found, after the death of Booth, in the hotel where he boarded, this letter ad-

dressed to him. Here it is: "J. W. B., National Hotel, Washington, D. C."
Let us see whether this letter throws any light on this terrible tragedy. You
will notice, it is dated April 6 j the murder was April 14 :

South Branch Bridge, April 6, 1865.

Friend Wilkes: I received yours of March 12, and reply as soon as practicable. I saw
French and Brady and others about the oil speculation. [Here comes in the oil speculation,

just before the murder. ] The subscription to the stock amounts to eight thousand dollars,

and I add one thousand myself, which is about all I can stand ; now, when you sink your
well, go deep enough; don't fail; everything depends upon you and jour helpers ; [who
were his helpers in sinking his well ? Have we not one of those helpers on trial .'] If you
can't get through on your trip, after you strike ile, strike through Thornton Gap and across
by Capon, Romney's, and down the branch, and I can keep you safe from all hardships for

a year. [Why did he want to run after he had struck "ile ?" I should think—should not
you ?—that he would want to keep still, gather the oil and put it in a cask, to use it.] I am
clear of all surveillance now that infernal Purdy is beat. I hired that girl to charge him
with an outrage, and reported him to old Kelly, which sent him in the shade, but he suspects
too damn much uow ; had he better be silenced for good ^ I send this up by Tom, and if he
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don't get drunk you will get it the ninth. At all events, it can't be understood if lost. I
can't half write ; have been drank for two days. Don't write so much highfalutin next
time. No more ; only .Jake will be at Green's with the funds. Burn this.

Sue Guthrie sends much love.

Truly yours,

LOU.
What kind of men are you dealing with ? Notwithstanding all thia, the

prisoner is innocent, free from crime, say the counsel, and an effort is made to

arouse your sympathies in his behalf. You are asked :
" Have not we had

blood enough, and shall not this great and generous government of twenty-five

millions of people let this man go who has been engaged in this crime ?
"

" At all events, it can't be understood if lost."

I think we are understanding something about it. Is there a man sitting

here that does not understand it 1 Have you any doubt about what this letter

means ? Booth writes in a tragic strain, as you see. In one of his former let-

ters you remember he said :
" We ha ye tried the cup, the knife, and the bullet.

The cup has foiled. Now, strike ! strike deep ! strike for your country ! Re-
member that brother's oath, and strike home !

"

Booth speaks in this letter of "Jake" being up at Green's with funds.

"Jake "was up in Canada with a great many funds before and afterward.

"Jake" had funds, and Surratt took $70,000 and $30,000 of the funds to

"Jake." "Jake" had funds, and these men, who are poor and idle, entered

into this horrid crime expecting a reward from him. If they had succeeded,

perhaps "Jake" would have divided with them. I do not know how that is,

however, but he nevertheless had funds.

The writer says "Burn this." Why did he want to have it burned? He
had already said that it could not be understood if lost. But it was neither

burnt nor lost. It went to its destination, and here comes up as a telling wit-

ness against this terrible crime. It lives and cannot be blotted out. You can-

not ignore it and do not want to.

I come next to the evidence of Mr. Chester, at page 444. Mr. Chester says

(speaking of Booth) that the last time he saw him was on Friday, a week pre-

vious to the assassination. I will read :

Q. When and where did you last see him? A. The last time I saw him was on Friday,
one week previous to the assassination. I was with him nearly the entire afternoon. We
separated at the corner of Fourteenth and Broadway, in New York city.

I wanted to show you that Booth was in New York city at that time—the

Friday—exactly a week before the assassination. This witness proves that

fact. I now come down to what occurred at Mrs. Surratt's house after the

murder on the night of the 14th. I read from page 514 :

Q. Did anything occur in regard to your health that night requiring you to get up ? A.
The next morning about 2 o'clock, I had been to the yard, had gotten to my room again,

gone to bed, and was just about falling to sleep when I heard the door bell ring very vio-

lently. It rang several times in very quick succession. There were only two gentlemen in

the house at that time, to my knowledge, Mr. Holohan and myself. I drew on my
pants, and, with my night-shirt open in front, barefoot, I went down to the front door. I

rapped on the inside of the front door and inquired who was there. " Government officers,"

was the reply, " come to search the house for J. Wilkes Booth and John H. Surratt."

Q. What did you say ? A. I told them that neither of them were at home.
Q. What occurred further? A. "Let us in anyhow," said they ; "we want to search

the house."
By the CouuT. Q. Was this on the morning of Saturday? A. Yes, sir; about two or

half past two on the morning of April 15. I then told them it would first be necessary for

nie to ask Mrs. Surratt's permission. In order to do so, I went to her bedroom door, which
was immediately in the rear of the parlor, and rapped, saying, "Mrs. Surratt, here are gov-

ernment officers who wish to search the house." "For God's sake let them come in," said

she; "I expected the house would be searched."

Why did she 1 Why, a few hours before, she had been with Lloyd, and told

him that the whiskey bottles and the shooting-irons must be got in readiness,

that they would be called for soon. And you will remember that but a short
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time before her own Bon liad taken tea for tlie last time with her alone and left,

as I shall show, on his awful mission. " I expected the house would be searched,"

she blurted out. On the trial of Dr. Webster, as you will remember from your

reading of the case, it appeared that he had cut off the head and the greater por-

tion of the body of Dr. Parkman, and had destroyed such parts. When a por-

tion of the body was found, and they went to him and told him of its discovery,

what was his first inquiry ? He asked, " H:i8 it all been found ?" Why did

he say all 1 Would anybody else have said all 1 No ; but he had cut it up,

and he knew that the larger part had been destroyed, and unconsciously he thus

gave expression to his first thought, " Has it all been found?" How similar

the case of Mrs. Surratt in this expression :
" I expected the house would be

searched." Guilty persons always make disclosures in this way.
The witness continues :

A. I returned to my room ; the detectives also came to my room.
Q. Did you dress yourself that morning? A. Not just then; the detectives commenced

to search my room; they looked in the closet, looked under the bed, and looked all around.

I asked them for God's sake to tell me what is the matter; what this means; what means
searchinf^ the house so early in the morniuc^. One of them looked at me and said : "Do you
pretend to tell me you do not know what happened last night .'" I said I did ; I did not know
what had happened.
Q. State what was the manner of these officers in making this inquiry. A. They ap-

peared to be astonished that I had not known what had transpired. Then Mr. Clarvoe said,

"I will te.ll you," and he pulled out a piece of a cravat ; there was blood on it. Said he,
" Do you see that blood ? That is Abraham Lincoln's blood ; John Wilkes Booth has mur-
dered Abraham Lincoln, and John Surratt has assassinated the Secretary of State."

They supposed then that John Surratt was the one who had attempted to

assassinate the Secretary of State. Nobody then doubted John Surratt was in

the city that night. The counsel for the prisoner has said, " If John Surratt

was here, why did not his friends come and tell of it ] Why didn't we put them
on the stand?" Why, gentlemen, we did not suppose that his sympathizing

friends, who wanted to shield him, would come and tell of his presence here. If

they had, they would have received the same amount of abuse that Dr. McMil-
lan and St. Marie have received for telling what the prisoner confessed to them.

We did not expect his friends to tell of it. There were plenty of them, however,

who knew that he was here, for everybody understood the fact at that time.

1 then went down stairs with Mr. Clarvoe and Mr. McDevitt. Mrs. Surratt just then

came out of her bedroom. I said, "What do you think, Mrs. SuiTatt?—Abraham Lincoln
has been murdered." I did not say Abraham Lincoln, I said, " President Lincoln has been
murdered by John Wilkes Booth, and the Secretary of State has been assassinated." I did

not bring her own son's name out, from respect to her feelings. She raised her hands and
exclaimed, " My God, Mr. Weichmann, you don't tell me so." She seemed astonished at

the news. At this time Miss Surratt and Miss Jenkins were not down stairs.

Q. What did Mrs. Surratt then say ? A. The talk was about the murder ; every one in

the room had been told that Booth had done it ; Anna Surratt commenced to weep and said,

"Oh! ma, all this will bring suspicion on our house; just think of that man(we were speak-

ing about Booth at the time) having been here an hour before the murder." "Anna, come
what will," she replied, " I think John Wilkes Booth was only an instrument in the hands
of the Almighty to punish this proud and licentious people."

If you remember, Booth's diary says the same thing. He says he thinks he

was an instrument in the hands of the Almighty. That seemed to be the theory,

that they were instruments in the hands of God. They had wrought themselves

up to such a pitch of madness that they finally made themselves believe that

they were divinely appointed agents in this horrible murder.

I turn you now to the testimony of Colonel Smith, who searched thi.s house.

You will see it is very important. His testimony will be found on page 442 :

A. Before ringing the bell I leaned over and looked through the blinds into the parlor,

and discovered four females sitting close together, evidently in close conversation. From
what occurred I should judge they were anxiouslj^ expecting some one. They were turning

and listening from time to time, as if waiting for somebody to come. I then rang the bell;

someb.jdj' came to the window and whispered, "Is that you, Kirby ?"

Q. Tell how. A. They whispered, in a low voice, "Is that you, Kirby ?" I said "No, it

I



1310 TRIAL OF JOHN H. SURRATT.

is not Kirby, but it is all ri^lit ; let me iu." She said, "All right," and opened the door. I
stepped in, and said, "Is this Mrs. Surratt's house?" She said, "Yes." I said, "Are you
Mrs. Surratt?" She said, "I am the widow of John H. Surratt." I said, "And the mother
of John H. Surratt, jr. ?" She said, " Yes." I then said, " Madam, I have come to arrest you
and all in your house, and take you down to General Augur's headquarters for examination.

Be kind enough to step in." She stepped into the parlor. There were three parties there ;

one was lying on the sofa. Said I, "Who are these ladies?" She said, "This is Anna
Surratt, that is Olivia Jenkins, and that Honora Fitzpatrick." I said, "Ladies, you will

have to get ready as soon as possible and go with me down to General Augur's for examina-
tion." Whereupon Miss Surratt commenced wringing her hands, and said, "Oh, mother,

think of being taken down there for such a crime!" Mrs. Surratt stepped to her, piit her

arms around her neck, and whispered something in her ear, and she became quiet. I said to

her that I had sent for a carriage, and to please to get ready as soon as possible ; that I would
send somebody with them down to headquarters.

By the Court:
Q. "What time was that? A. As nearly as I can state, a quarter after 10. Mrs. Surratt

said, " I will go up stairs and get the ladies' things." I said, " I advise you to get warm
wrappings, as it is a damp, drizzly night." She said, "I will go right up stairs." I said,

"Excuse me, madam, this house is suspected; I will accompany you upstairs." I told

Clarvoe to remain in the room and see that no papers were destroyed, and that no commu-
nication passed between the ladies. I went up stairs with Mrs. Surratt. She obtained

clothing for the ladies to go to headquarters. In the mean time two other detectives had re-

ported, one by the name of Morgan and another by the name of Samson. I sent Samson
down stairs to take charge of the servants, and waited for the carriage. Mrs. Surratt said

to me, "By your leave, sir, I would like to kneel down and say my prayers, to ask the

blessing of God upon me, as I do upon all my actions." I told her certainly; I never in-

terfered with any such purpose. She knelt down in the parlor and prayed. In the mean-
time I heard steps coming up the front steps. Wermerskirch and Morgan were in the upper

part of the house with me. I told them to go behind the door, and that when they rung or

knocked to open the door and let them step in, whoever it was, and I would meet them iu

the hall, thinking at the time it was Kirby that I was going to trap. I stepped into the

parlor, and the door-bell rung. The door opened. I stepped out into the hall and found

myself face to face with Payne. Payne was standing on the threshold of the door with a

pickaxe over his shoulder. I stepped out and met him. He said, " I guess I have mistaken

the house." I said, " You have not." He said, "Is this Mrs. Surratt's hou.se?" I said,

"Yes." He seemed to hesitate I drew my revolver and cocked it, and said, "Step in."

He stepped in immediately. 1 said, "Lay down thet pickaxe." He laid it down, or putit

in the corner. I took him to the back part of the hall and set two men to stand guard over

him. We then counnenced questioning him and examining him. I asked him where he had
been. He said he had been working on the railroad and canal ; that he had been working
in different parts of the city. I asked him how long he had been here. He said a week or

ten days. I asked him if he had any papers with him. He said he had a pass, which he

took out and handed to one of the officers, who passed it to me. I looked at it and found it

to be an oath of amnesty, or an oath in which he bound himself not to go south of the Poto-

mac, I think.

Mr. Bradley. Where is that paper ?

"Witness. I do not know.
Mr. Bradley. You need not say anything more about the paper.

Witness. I then told him he was so suspicious a personage that I felt bound to arrest him
and send him down to General Augur's headquarters. I sent for a carriage immediately. I

left him in charge of two men, and went down stairs to search the premises. I saw the ser-

vants there, and from them I learned

Mr. Bradley. You need not state what you learned from the servants.

Mr. PiERREPONT. What was said by the servants or anybody else in presence of Payne
or Mrs. Surratt is evidence.

Witness. There was nothing said by the servants in presence of any one, except the

detective and myself. I asked Payne what he had been doing. He said he was a laboring

man. I asked him where he lived. He said he could not tell. I asked him whether it was
east, west, north, or south. He said he could not tell me where he lived. I asked him what

he came to Mrs. Surratt's for at that hour of the night. It was then verging toward 11

o'clock. He said he came to get instractions about digging a ditch in the back yard. I

asked him what he came at that hour for to get instructions about digging a ditch. He said

he didn't know ; he was passing along. I asked him when he met Mrs. Surratt. He said

he met her this morning, and agreed to dig a ditch for her, and that he wanted instructions

to go to work the next morning. I then stepped to the parlor door and said, "Mrs. Surratt,

will you be kind enough to step here a minute ?" Said I, " Do you know thi.s man? Did

you hire him to dig a ditch for you ? She raised both her hands and said, "Before God, I do

not know this man; I have never seen him ; I did not hire him to dig a ditch " Shortly

after that a carriage reported, and Mrs. Surratt and the three ladies were sent to General

Augur's headquarters. A little while after Payne was also sent there in another carriage.

Both carriages went in charge of detectives.
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"Tea, all tliat a man hath will he give for his life."

Q. Who did you find in the house? A. We found Mrs. Surratt, Miss Surratt, Miss Fitz-
patrick, Miss Jenkins, a little colored g-irl asleep on the floor in the back room. We found
Susan Ann Jackson, or a colored woman, who said her name was Susan, a man down
stairs, who she said was her husband.

Q. Would you know this Susan if you were to see her? A. I think I would.
Q. Was she a full p^rown person ? A. Yes, sir.

Q. Did you talk with this man? A. I did a few minutes.
Q. Did you ask Susan any questions ? A. Yes, sir; I asked her a number of questions.
Q. Did you ask her anything about John Surratt ?

Now, gentlemen, I have to stop here a moment for the purpose of com-
ment. The learned counsel, in the most vehement tones, the other day, said :

" If Susan Ann Jackson had told any of these officers, why did not the prose-

cution bring it out?" Did not counsel know that we did try to bring it out, and
that they stopped us 1 If they do not, I will show it to them here from the record.

They saw, and you saw, gentlemen, how desirous I was to get this fact out,

that she had made this statement to Colonel Smith, and that he had in writing

reported it to the War Department, and that he had it placed on file that very
night. Let us see what they did :

Q. Did you ask her anything about John Surratt?
Question objected to by Mr. Bradley.
Mr. Pierrepont said he had the right to ask whether the witness had held any conversa-

tion ; he had not asked what that conversation was.
The court decided the question could be put in that shape.

Q. Did you question her? A. I did.

Q. Did you question all the others? A. I questioned them all.

Q. Did you make a written report of your examination at that house at the time ?

Question objected to by Mr. Bradley as immaterial.
Objection sustained.

Q. Have you a distinct memory of what occurred at the time? A. I have.
Question objected to by Mr. Bradley as improper on examination in chief.

The court said it was proper to ask a man whether his memory is distinct about what he
says.

Witness. My memory is distinct even to the very words.

That is the reason we did not get it out. We wanted to get it out, as you see

here. The counsel, of course, must have forgotten all this, or they would not have
said that we ought to have brought this fact out. There is some advantage in

having a printed book of evidence in a protracted case like the one we are try-

ing, for it tends to refresh our memories. In a case running through two
months like this one, if counsel should forget any of the testimony that might
have been given, it is very excusable. For fear I might forget some of it, I

early made the determination that I would state no evidence to you, nor com-

ment on any, except such as I had read from the book, giving it word for word
as it fell from the lips of the witness.

Mr. Merrick. I did not forget. My remark was addressed to the written

examination before Colonel Olcott, which you never did offer in evidence.

Mr, Pierrepont. And for the simple reason that there never was any taken.

I tried very earnestly a second time to bring this evidence out, as you will see,

but I did not succeed. Tlie law did not permit it, and therefore the court ruled

against me. And the court ruled right. If counsel, however, had not objected,

it could have come in. My learned friend says that he did not forget, but

that he was alluding to another matter. I shall take up that other matter when
I come to Susan Ann Jackson's testimony.

Now let us see Avhether this statement of Colonel Smith's is confirmed or

not. I turn to the testimony of Captain Wermerskirch, page 606 :

Q. State what he said when he came to the house. A. When he came to the house he
was asked to come in, because he refused to come in after he saw strancrt>rs present. After

he came in he was asked what he wanted ; he said ho wanted to see Mrs. Surratt ; he first

inquired if that was Mrs. Surratt's house ; he was then confronted with Mrs. Surratt and
she was asked whether she knew the man ; she held up her bands and said she did not know
the man, and called God to witness: '"Before God I do not know this man."
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I have said that the Bible states, "Yea, all that a man hath will he give for

his life." She had been at prayer and had just risen from her knees when she
was called out into the hall. She then, in the presence of these men, lifted up
her hands before her God and exclaimed, "I do not know this man." Human
nature is indeed weak in such troubles. Appreciating this fact, I pass this

matter by without further comment. Let us throw the veil of charity over it

as far as we can.

I now turn to page 607 :

Witness. Major Smith told Mrs. Surratt and the other ladies—there were three of them

—

that he arrested them ; that they were his prisoners ; that they had to come up with him to

the Provost Marshal General's office. Thereupon Mrs. Surratt requested him to allow her to

go up and get their cloaks and bonnets to put on. Major Smith told her she might go up
there, and accompanied her himself. Miss Annie Surratt had been weeping a great deal
and Avas quieted by Mrs. Surratt ; what she said to her daughter I do not know, because
she said it in a very low tone—whispered it to her. She then asked Major Smith's permis-
sion to kneel down and pray, and she thereupon knelt down. Shortly thereafter they left.

"We had sent for a carriage in the mean time, and the carriage had got there and they w<^re

sent up to headquarters.

Q. After praying in the manner you-have described, where did Mrs. Surratt go? A. After
prayer she came out in the hall ; she went through the hall and entered a carriage.

Q. Did she then see Payne? A. It was at that time she saw Payne.
Q. Then the remark to which you have already testified of Mrs. Surratt, her denial that

she knew Payne, was made after this ? A. After this ; yes, sir.

Now I come to the testimony of Colonel Morgan, at page 460, who was like-

wise there :

Q. Will you please state what occuiTed in the presence of Payne ? A. I directed that
Mrs. Surratt and all the others in the house should be sent up to the provost marshal's office.

They hesitated about going. I told them they should not delay, but go right away. I told

Mrs. Surratt to go up stairs and get the bonnets and shawls of the rest of the party. She
did so, I sending an officer along with her. She got all the things and brought them down
in the parlor, where they prepared themselves to leave. When they were about ready to go,
she said something about it being a cold, damp night. I said I would send for a carriage,
and immediately directed one of my men to go and get one. About three minutes before he
returned there was a knock and a ring at the door. I was at the time standing by the parlor
door. I instantly stepped forward and opened the door, thinking it was the man returning
with the carriage. Instead, however, of it being him, a man entered dressed as a laboring man,
with a pickaxe over his shoulder. As soon as he saw me he stepped back and said, "O, I
am mistaken." Said I, " Who do you wish to see?" He said, '• Mrs. Surratt." I replied,

'•It is all right; come in." I passed him in, and put him behind the door, standing myself with
my hand on the door, open. I said to Mrs. Surratt, " Are you ready ?" and then remarked
either to Major Smith or one of the clerks standing there, (I cannot now say which,)
" Pass them out " As they were about starting, I looked around, and saw Mrs. Surratt just
getting up from her knees and crossing herself. I said, " Hurry up and get along ; the
caniage is waiting." I sent a man off with them to the provost marshal's office. After I
passed them out I commenced to question Payne.

Q. Passed who out? A. Mrs. Surratt and the other three ladies.

Q. Before you passed Mrs. Surratt out what was said to her about Payne, if anything?
A. After she got up from her knees. Major Smith made some inquiry as to whether she recog-
nized him. 1 did not hear exactly what he did say, nor the reply she made.

Q. What did she say to you? A. She leaned her head over toward me, and said, '• I am
so glad you officers came here to-night, for this man came here with a pickaxe to kill us."

Then he says further at page 470 :

Q. Where was Payne in reference to you when Mrs. Surratt went out? A. Payne was
close up to me.

Q. Did Payne make any reply when Mrs. Surratt leaned a little back in the manner you
have described, and said to you, " I am glad you officers came here to-night, as that man
with a pickaxe came to kill us?" A. Ko, sir.

Now, gentlemen, a great many things have been going ou in this brief time
over which I have passed. Where was John Surratt all this time ? I do not
need to tell you that no man can be in two places at the. same time. That you
will all admit is not within the range of possibility. He was somewhere—where
was he ? That is the question. These two points in this case are fixed. About
them there is no dispute— that he left Montreal on the 12th, and returned to
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Montreal on the ISth. Between those two dates all these things of which we

have spoken relating to this murder were done. Where was John Snrratt all

this while ? Was he in Canada ? They could very easily tell you where he

was every hour from the ISth till he left on the steamer to go to Europe, could

they not % He was at Porterfield's, at Boucher's, and at La Pierre's, and they

could tell you where he was between the 12th and 18th—only six little days.

Where then, I again ask, was their client, the prisoner, during this time % He
slept somewhere, did he not? He ate somewhere; he saw somebody; he

staid at some house. He was in some wood, some field, some village, some

city, somewhere. They know where he was and could give us the information

if they would. Why cannot they bring us the man in whose house he slept,

the servant who made his bed, who brought him his water, the barber who
shaved him, the person of whom he bought an apple, a meal of victuals, or a

ticket, or something % Why did they throw a thick veil of night over these six

awful days ? What is the reason, gentlemen ? He knows where he was,

doesn't he ? He knows every step he took. He knows every hotel in which

he slept. He knows every place where he got food or drink, and yet he does

not tell you one of them, as I will presently pro v3 to you. The books of law

which I have read to you say that when an alibi is attempted after the govern-

ment have shown the party present where the crime was committed, the pris-

oner must prove beyond any possibility of doubt that he was somewhere else.

That is the law. My friends on the other side have admitted that, and said

they found no fault with it. It is, then, for them to show where he was, if they

know ; and if they do not know, it is because they have not tried to get the

information, for their client knows.

Now, let us see if we can find out where he was, as long as they will not tell

us I am sure I know where he was at this time, and I am just as sure that

you will know where he was when I get through reading this evidence, if you

do not already. I want to call your attention to this remarkable circumstance

that occurred in the taking of this evidence. I do not know whether it arrested

your attention at the time or not, but you will remember it when I recall it to

your minds. For some reason, which I did not then understand, but which

was fully revealed in the progress of the case, Mr. Da Barry was put by the

defence upon the stand, and brought his records of the railroad between Elmira

and Baltimore. 1 afterward put him on the stand, as you will recollect ; but I

wnll recur to that presently. Why was he called by the defence ] Why, to

show that between Elmira and Washington, in consequence of the freshets that

had been sweeping away all the bridges, railroad connections, &c., there was

no railroad communication by means of which Surratt could have come from

Elmira on the 13th and reached the city of Washington on the 14th. After

Mr. Du Barry had testified, you remember the senior counsel, in the argument

which he made to the court, said, not only once, but repeatedly

:

" We have shown it was a physical impossibility that he could have come

from Elmira on the 13th and reach here in the forenoon of the 14th." Well,

he said it with confidence—perhaps with effect. It would be effective if it were

true ; we knew it was not true ; we thought we could prove it was not tnie, and

we undertook to prove that it was not true, but found ourselves in great trouble.

Although we got the original books from the very engineer who drove the

trains, yet when the man who was brought here to prove them was cross-exam-

ined, it turned out that he did not make, himself, the original entries, and the

court ruled the evidence out. Then we tried to get the men themselves. They
would not come, and in your presence and before the court we made the proof

of that fact and sent out a process of attachment to arrest those men and bring

them here. I made a remark on that occasion, which was printed in this case,

that every impediment had been thrown by that road in the way of our getting

at the facts connected with the movement of those ti'ains. That remark got
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into the newspapers and produced the effect which I will presently show you,
and a pretty strange effect it was. I now read Du Barry's first examination,

when he was put upon the stand by the defence ; and before I made these re-

marks which are printed here in this case, I read from page 594 :

Q. Turn to the ]3th, if you please, and see if any train left Elmira, coming south, after

12 o'clock on the afternoon of the 13th ? A. There is no record of such a train.

Well, I did not understand that. I knew if human testimony was to be
relied on that Surratt did come on a train here from Elmira, and that from the

depot he went to a barber shop and got shaved, for we had any number of wit-

nesses who saw him. But the witness stated that no train left Elmira coming
south after twelve o'clock m. on the 13th. Well, the witness stated what was
a fact. No train did leave there after twelve o'clock ; but a train did leave

Elmii-a at half-past ten o'clock, and that was the train Surratt was on, as we
have proved.

Q. No train leaving Elmira after 12 o'clock on the 13th ? Now what time of day on the 13th

and 14th did the trains coming south leave Elmira? A. The schedule called for a train leav-

ing there at 8 o'clock in the morning.

Very likely the schedule did. There was not any perjury committed by the

witness in making that statement, but it is not far from it. When a special

train left at lOj o'clock, to say nothing about it, but to state that the schedule

time is 8 o'clock and that no train left after 12 o'clock looks to me very much
like a suppression of the truth ; and the law says that the suppression of a

truth is as great a lie as the statement of a falsehood.

Now I take up the cross-examination :

Q. Do you say that there was no train running through from Elmira with soldiers on that

day ?

The Court. Which way?
Mr. PiERREPONT. This way, coming south on the 13th.

A. I cannot say that there was no train with soldiers.

At that time I did not know, and my friend, the learned district attorney, did

not know, exactly what time this train left ; but we found out afterwards, as we
shall show. The schedule time was 8 o'clock, and no train did leave after 12

o'clock, but a special train left at lOj o'clock, and he came on that special train.

Now let us read further :

Q. On the 13th, 14th, and 15th? A. The road was partially repaired, and one train was
running through daily.

Q. They ferried ? A. That was not on my route.

Q. Don't you know they ferried? A. I do.

Q. Didn't you go over the ferry yourself? A. I did on the 14th.

Q. But you were not at Elmira on the 13th? A. No, sir.

Q. Were there any trains that did not run on schedule time ? A. I have no record of them.

Q. Were there any ? A. Not that I am aware of.

How did that leave the case? It left it without any evidence of this 10.30

train, did it not? It left it apparent that this Mr. Da Barry was not at Elmira

on the 13th. Was he ? We will see what occurred after this remark of mine,

of which I have spoken, got into the newspapers.

We finally succeeded, after much trouble, in getting Mr. Rogers, the very

engineer who ran the special train the other way. He met Surratt at Troy on

the 13th. In that way we got at the correct time, showing that he left Elmira

at 10.30 on the morning of the 13th. We show the further fact that Du Barry

was in Elmira at that time. Du Barry, you remember, testified that he was not

there. He was therefore mistaken, as he admits in his subsequent testimony.

We brought Surratt across the ferry. Two men saw him. The witness Drohan

took him across alone, going up to him when in the middle of the stream and

collecting his fare. He talked with him and looked him directly in the face

;

and the moment he entered this room and saw the prisoner he said he recog-

nized him as the same man. He was not cross-examined by the learned couu-
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sel for the defence ; but immediately upon the concUision of the examination in

chief, Mr. Bradley, in a very theatrical manner, said, " Go away ; I don't want
any more." My friend, Mr. Carrington, pronounced that to be acting superior

to anything that Forrest ever performed. I do not know anything about that,

for I do not understand that kind of thing. My custom is merely to present

the evidence to you in a plain and simple manner, in such a manner as may aid

you in coming to a proper determination in regard to the issues before you. My
object on this occasion is, before my fellow-men, and before God, to help you to

arrive at the truth. I thought it strange that counsel did not cross-examine

him, but I concluded that the prisoner, when he saw the face of that old Irish-

man, and recalled the fact of crossing the ferry with him alone, and having a
conversation with him about the price in the middle of the river, knew he would
only clinch the nail the tighter by cross-examination, and therefore the counsel

very wisely refrained. But they thereby prevented me from bringing out a
good many striking things which I should have done if a cross-examination had
been had. Whether it was acting or not I do not know, but I can say this, it

was very shrewd and skilful in them, and the counsel deserve credit for it as a
professional exhibition.

After we had examined these other witnesses, and after the remark to which
I have alluded appeared in the newspapers, we called Mr. Du Barry, and he
told us all about it. We were a great deal bothered about this thing at first,

this "physical impossibility" of getting the prisoner from Elmira to Washing-
ton, in regard to which the counsel had said so much. We knew that he did

get here, but we were not able to show how he got here. We were trying, but

we did not get along very well. Finally, one morning, you may have noticed

that when we were about to commence with the proceedings of the day, I sud-

denly got up and went out of this room, and in about ten minutes as suddenly
returned with Mr. Du Barry, their witness, whom they had put upon the stand,

and who had said that he was not in Elmira on the 13th at all, and who had
further stated that there was no record of any train after 12 o'clock on that

day. Mr. Du Barry took the stand and told us the whole story, and here it is.

Then we at once got over this physical impossibility.

Q. You were called and sworn by the defence before, were you not ? A. Yes, sir.

Q. Have you the same records with you now that you had then ? A. Yes, sir.

Q. Won't you tell the jury what railroad connection there was between Sunbury and the
city of Washington on the 13th and 14th of April, 18G5—what were the modes of getting

to Washington?

Then he went on and told the various modes, and told them fairly. I have
no fault to find with Mr. Du Barry. Though he didn't at first recollect, yet

when his mind was refre:rhed he came here and told the whole truth, and here

it is :

Q. Do you know anything about the special train? A. No, sir.

I would at this point like to correct some evidence that I gave when I was on the stand

before. The question was asked me as to whether I was in Elmira on the 13th. I an-

swered, "No, .sir." Since that time I have sent for the telegraphic despatches of that date,

and I find that I promised to be in Elmira at that time; and I believe I was in Elmira on
the 12th and 13th.

Gentlemen, was my statement to you incorrect ? Wasn't it as I have now-

read it ? Let us see :

Q. But you do not remember? A. I cannot fix it by any circumstance.

Q. Will you come down to Sunbury ? Will you tell us when the freight train left Sun-
bury on the afternoon of the 13th of April, 1865 ? A. At 4.30 p. m., by the record.

We could not get that before.

Q. Will you tell us when the passenger train left on the same day ? A. A passenger train

left Sunbury, by the record, at 12.13 on the night of the 13th and the morning of the i4th.

Q. When did that reach Baltimore? A. From the record, at 7.25.

Q. On the morning of the 14th ? A. Yes, sir.

The learned counsel's physical impossibility instantly vanished into thin air
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with that testimony. After it was given you heard no more about the physi-

cal impossibility of the prisoner's getting from Elmira to Washington at that

time. Du Barry put that matter all right.

Now we will see what the railroad man, who brought it from Baltimore here,

says. I read from Mr. Koontz's testimony, page 1148 :

Q. Tell me the time of the arrival of the trains in Baltimore on the 14th of April, 1865.

A. I do not know.
Q. Tell me at what time the first train left on the 14th. A. At 4.20 a.m., and reached

WashiufTton at 5.45 a. m.
Q. When did the next leave? A. 5.30 a. m.

Q. When did that arrive? A. 7.20.

Q. When did the next leave ? A. 7 a. m.
Q. When did that arrive in Washington? A. 8.43 a.m.
Q. When did the next train leave? A. 8..50 a.m.
Q. When did that arrive? A. At 10.25 a. m.

Mr. Bradley. Now get him to the barber shop here so as to be shaved at 9

o'clock.

Mr. PiERREPONT. I will get him here most beautifully, and so smoothly that

you will see him shaved without a quiver. My friend Mr. Bradley is very much
troubled about that barber shop, but we will relieve all his anxiety on that subject.

BiU let us see whether he was on the train or not, because if he was not on the

tniin he did not go to the barber shop.

Mr. Pierrepont said he would first call the attention of the jury to the rela-

tive positions on the map of the cities of Elmira, Williamsport, Harrisburg,

Baltimore, and Washington. Having done this, he read from the testimony of

Mr. Strayer, page 1036 :

Q. State whether on the 13th of April, 1865, you were in Elmira. A. Yes, sir ; I was
there in the morning.

Q. What time did you leave there ? A. I could not tell you exactly the time. I was
twenty-five miles south of there about half past eleven. I suppose I left there about ten or

half past.

Q. You left Elmira. Was that a special train ? A. Yes, sir ; the second section of the

mail.

Q. Where did you run to ? A. To Williamsport.

Q. Williamsport lies directly south of Elmira, does it not? (Exhibiting a large map of

that section ot the country.) A. Yes, sir.

Q. What is the distance between Elmira and Williamsport ? A. Seventy-eight miles.

Q. Did you meet any other conductor on the way? A. I met the mail north.

Q. Who was the conductor ? A. Mr. Rogers.

Q. Is he here now ? A. He is in the city, in some place.

Q. Where did you meet—at what point ? A. At Troy.

Q. Is Troy between Elmira and Williamsport ? A. Yes, sir ; 25 miles south of Elmira.

Q. What river is there at or near Williamsport? Q. No answer.

Q. Can you tell exactly the hour Avheu the two trains got there ? A. It was between the

hours ot one and two o'clock that I got to Williamsport.

Q. Did you go no further than Williamsport? A. No.
Q. You took passengers ? A. I was the second section mail. The first train took the

mail and the passengers.

Q. Do you know a ferryman at Williamsport who was ferrying there at that time ? A.
Yes.

Q. What was his name ? A. There are two ; one's name is Bligh, and the other has a

funny name ; I cannot remember it.

Q. WasitDrohan? A. Yes, sir; some such name.
Q. Are you still in the employ of the railroad company as engineer ? A. Yes sir.

I now turn to the testimony of Mr. Hepburn, train-master, on page 1046:

Q. How many construction trains were running ? A. Two between Williamsport and
Sunbury.

Q. They did not run, as I understand it, at regular hours? A. No, sir; they had the

right of the road to work from morning till evening, keeping out of the way of the regular

trains.

Q. Do you know whether they had orders to take passengers ? A. They had orders to

carry passengers through to any point they run to.

Q. They obeyed the orders, of course ? A. Yes, sir.



TRIAL OF JOHN H. SURRATT. 1317

Q. Can yon tell the jury if the construction train left Williamsport ferry at half-past twelve

o'clock, at what time it would reach Sunbury, if it went directly through ?

(Question objected to by Mr. Bradley. It had not yet been in evidence that any train run
that day. The court said the time might be proved first.)

A. The runniug time for a passenger train was an hour and forty minutes. The gravel

train, with an ordinary load, would run it in a little over two hours.

Mr. Bradlky. From Williamsport to Sunbury .' A. Yes ; that is, to the other side of the

bridge.

Q. Do you mean the regular time was an hour and forty minutes ? A. Yes, an hour and
forty or fifty minutes.

Q. That was the time on the 13th of April, 1865? A. Yes, on the 13th. Before the 10th
it was longer.

Q. Who gave tlie orders in respect to carrying passengers on the construction trains ? A.
I gave the orders, or they were given by me to the clerks and they ordered it.

Q. Would passengers frequently come through in that way ? A. The conductors remitted

money every day, or return tickets.

Q. Did they, or not, start out in the morning to supply the work of the road, going from
point to point as they were required ? A. Yes, sir ; the bridge of Williamsport was being
repaired, and the gravel train was run to and from the bridge.

I next read from page 1047:

Q. The train went from Watsontown to the bridge, as I understand it, and back again,

as occasion required it ? A. Yes, sir.

Q. There was no time for starting, arrival, or anything else ; they were merely required

to keep out of the way of the passenger trains ? A. Yes, sir ; the train east at that time was
hauling wood from Watsontown to feunbury.

Q. Was that on the 13th of April? A. Yes.

I read further from page 1048

:

Q. What time did the train leave Sunbuiy for Baltimore on the afternoon of the 13th?
A. At 4.30.

Q. At what time did it arrive in Baltimore ? A. I think about 3.50.

I next read from the testimony of Mr. Westfall, pp. 10.55, 1056, and 1057 :

Q. At Williamsport, how far from the ferry is the depot where the trains coming from El-

mirastop? A. About three-qarters of a mile.

Q. Were you at the depot that morning? A. I was there when the trains arrived from
Elmira that day.

Q. Tell the jury what trains did arrive from Elmira? A. There were two trains that ar-

nved between twelve and two.

Q. Were you there when the eight o'clock train leaving Elmira arrived ? A. Yes, sir.

Q. What time did it arrive ? A. Between the hours I have named. I could not tell the

exact minute.

Q. One of them was the eight o'clock train from Elmira? A. Yes, sir.

Q. Were you there when the special train arrived at 12.30? A. Ye.s, sir.

Q. Will you state what occurred after the arrival of that train ? A. A man came to me
who was very anxious to get through. He asked some questions with regard to the train.

He inquired what would be the probable chances of getting over the line. I took him to be
either a rebel spy or a government detective. I cut him off very short ; did not give him much
satisfaction, because 1 thought it was none of his business as to how we run our trains at

that time.

Q. Do you know which way he went ? A. I could not say as to which way he went.

Q. Did you know the feiTyman ? A. Yes, sir.

Q. Did you see the ferryman afterwards ? A. Yes, sir; I saw him that evening.

Q. Did you have any conversation with the ferryman that evening?
(Objected to by Mr. Bradley. Withdrawn.)
Q. When did you next see the ferryman, after you had the conversation with the man that

you saw after the arrival of the special train.

(Objected to by Mr. Bradley. Objection overruled. Exception reserved.)

A. That evening about half past six o'clock.

Q. About what time was it that this man had the conversation with you in relation to

making these inquiries about your trains? A. I should judge between twelve and two. I

could not fix the time precisely.

Q. Have you seen anybody since that looks like him ? A. I cannot say that I have seen

any person that I could swear to positively.

Mr. PiERREi'ONT: I did not ask you as to whether you had seen any person whom you
could swear to positively as being the one. I ask you if you have since seen anybody that

looks like him.

The COL'RT. Ask him if he has seen anybody since that he believes to be the man.

Q. Have you seen anybody since that you believe to be the man ? A. Yes, sir, I have.
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Q. Do you see liiin now ? A. Yes, sir.

Q. Do you know the prisoner ? A. The prisoner is the man ; that is my impression.

Q. Will you tell us when you left Williamsport that day ?

Witness. Going in which direction ?

Mr. PiEKREPONT. In any direction.

Q. After this conversation, did you stay in Williamsport? A. Yes, sir; I remained in

Williamsport, after transferring the passengers north, until about nine o'clock.

There is a great difference in men with regard to the manner of making their

statements. Some men will state a thing positively, and others will not be so

positive in their declarations. Some men, when they desire to express their

firm conviction of a fact, will do so by saying they ''think" such is the fact.

Others will say, "It is the fact." For instance, my confident belief is, that

there has been no day in these many weeks in which every man of you has not

been in his seat. I believe it is so, and yet if I were called to-day and put upon
that stand and asked to swear whether every man had been here the whole of

the time, or whether one day after recess one man was not absent, I would not

swear positively that you had each one been here every hour. I believe you
have been; I think it is so, and in that way I should swear. But some men
with the same knowledge would be more positive than I, and say yes, they

knew it was so.

Q. Do you know whether they were ordered to take passengers ? A. Yes, sir ; they were

at that time, because the road had been obstructed. We gave the men orders to carry per-

sons going from one point to another.

Q. Will you tell about the speed at which these construction trains were running ? A. They
were running at a very rapid speed at that time.

Q. Tell the jury why that was. A. Because, as a general thing, when we wanted anj'-

thing we would go in a good bit of a hurry for it, and in getting things for the bridge it

was very necessary to lose as little time as possible.

Q. How were they running then compared with the passenger train in speed '' A. I should

judge they would make about the same time.

Now, gentlemen, I have read to you what this man has said about seeing Mr.

Westfall.

Mr. I'lERRKPONT next read from page 1045 as follows :

Q. On the 13th 14th and 15th of April, 1865, had you anything to do with the ferry across

the Susquehanna at Williamsport ? A. Yes, sir ; I run it.

Q. Do you remember a special train coming in from Elmira on the 13th, or anybody
coming up to be ferried over? A. I do not remember anything about a special train. I re-

member a man coming to be ferried over.

(His examination objected to by Mr. I3radley. Objection overruled.)

Q. State what occurred and what you were doing when this man came? A. I was on the

other side of the ferry—on the Williamsport side.

Q. Was that the same side as Elmira ? Yes ; it is the same side on which the Elmira
train comes in.

Q. Now, tell us what you were doing ? A. I was coiling up my rope, when the man came
to ine and asked me to ferry him across to this side. I asked him if he would pay if I would
ferry him over, and he said yes.

Q. Was there anything that called your attention to him ? A. Yes.

Q. How was he dressed ? A. He had a peculiar coat on.

(His examination objected to by Mr. Bradley. Objection overruled.)

Q. Did the man say anything about ferrying ? A. He said he wanted to go to the other

side.

Q. Did he say when he wanted to go to the other side ? A. Not to my knowledge.

Q. What did he say in relation to his desire for quickness? A. He said he wanted to go

to the other side

—

Mr. Bradley insisted that the witness should give a narrative, and not be interrupted

with questions at every sentence.

Q. I asked you to state what the man said. A. I have said he asked me to ferry him across

to the other side. I told him the charge would be fifty cents. In the middle of the river I

generally made it a rule to stop the ferry t > get my pay, when the party had not a ticket of

the company. He gave me a dollar bill, and I had no change, and I kept the dollar bill

:

he said that I might have it.

Q. Have you seen that man since ? A. I have.

Q. Is that the man? (pointing to the prisoner, who stood up.) A. To the best of my be-

lief, that IS the man.
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Cross-examinecl by Mr. Bradley :

Q. \Ylio brought you here? A. The authority of the government.
Q. Who came after you ? A. I don't know the gentleman.
Q. A young man or old man? A. A middle-aged man.
Q. Do you see him in court ? A. Yes ; that is the gentleman, (pointing to Colonel Mont-

gomery.)
Mr. Bradley (to witness.) You may go ; get down from that stand ; I don't want any-

thing more of you.

We have now got him started along on a train which could bring hira from
that point here into Washington without any diflSculty whatever about 10
o'clock on the morning of the 14th. That has been proved, though, through
much tribulation, and there has not been any witness to doubt Mr. Westfall,
who told you that the prisoner was the man he saw who was making inquiries

of him, nor any man to dispute Drohan, who told you he was the man he took
over the ferry. These witnesses were in the employ of the road, and could have
no possible object in coming here to give this testimony if it was not the truth.

We sent for them, and they came and gave their testimony—testimony that will

stand the test of truth when you and I and all appear before the great judgment
seat.

We have now got the prisoner here at 10.25, and are on the road to the bar-

ber's. I now propose to turn to the barber's testimony. He was an early wit-

ness in this case, and there was plenty of time for them to learn who he was and
how long he had lived here, and what was his character for truth and veracity,

whether be was a bad or a good man, and whether he was a Protestant or a
Catholic. Ko doubt they did inquire about all these matters and found it im-
possible to bring any witness to impeach him Now let us see what Wood tells

us happened on that morning. It is one of those things about which th.re could
be no mistake. He must either have peijured himself, or else have told the
truth. He could not have been mistaken. I begin at page 514 :

Q. What is your business ? A. I am a barber by trade.

Q. Have you been a barber in the city of Washington for some time? A. Yes, sir; ever
since I have been in the city.

Q. How many years ? A. Since December, 1862.

Q. Where was your barber shop in April, 186.5 ? A. I came here on a Saturday, about the
first of September, 1862, and I engaged to go to work at Messrs. Booker & Stewart's barber
shop, on E street, near Grover's theatre, next to the old Union building.

Q. In this city ? A. Yes, sir.

Q. Are you working at the same shop now ? A. No, sir : I now have a barber shop under
the Ebbitt House, near Fourteenth street. I am now in business for myself.

Q. Did you know Booth by sight before the assassination? A. Veiy well, sir.

Q. Did you ever cut his hair ? A. I have, frequently.

Q. Did you ever shave him ? A. I have.

Q. You knew him well ? A. Very well, sir.

The prisoner at the bar was here requested to stand up, which he did.

Q. Have you ever seen that man (pointing to the prisoner at the bar) before ? A. I have.
Q. On the morning of the assassination did you see him ? A. Yes, sir.

Q. Where did you see him ? A. I saw him at Mr. Booker's barber shop.

Q. What did j-ou do to him ? A. I shaved him and dressed his hair.

Q. Will you tell us who came into the shop with him, if anybody ? A. Mr. Booth came
in ; there were four persons who came together.

Q. Who were the four persons beside Booth and Surratt ? A. A geutleman I take to be
Mr. McLaughlin—they called him " Mac."—and from his appearance, (I having since seen
the picture of Mr. McLaughlin,) I should think it was him.

Q. Did he tell you where he had come from that morning—McLaughlin. A. They were
speaking of Baltimore ; the conversation between them was in reference to some Baltimore

—

Q. Between whom ? A. Between Mr. Booth, Mr. McLaughlin, and Mr» Surratt, the
other gentlemen that was with him had nothing to say ; he sat down nearly in the rear.

Q. Did you ever see the other man afterward ? A. I never saw either of the parties after-

ward except this gentleman, (the prisoner.)

Q. Who was the other man, do you know ? A. I did not know him.
Q. You may describe the man. A. He was a short, thick-set man, with a full round head ;

he had on dark clothes, which we generally term rebel clothes, and black slouched hat.

Q. Did you cut Booth's hair that moruiug ? A. I did. I trimmed his hair round and
dressed it.
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Q. Won't you tell the jury what occurred between Booth and Surratt while you were
trimminor Booth's hair? A. There was nothing particular that occurred.

Q. What was said ? A While I was waiting on Mr. Booth, Mr. Surratt was sitting just

in the rear of me ; the thick-set man was sitting to the left of the looking-glass, just in the

rear of my chair. The glass was next to the wall, and Mr. Surratt was on the right side of

the glass, the other one on the left hand. There were not any words particularly that I re-

member said or interchanged ; but when I got through waiting on Mr. Booth, he (Mr. Booth)
got out of the chair and advanced toward the back part of the shop ; Mr. McLaughlin was
iu that direction doing something about the glass. Mr. Surratt took my chair immediately

on Mr. Booth's getting out. During the time that I was spreading my hair gown over him,

aud making other preparations for sliaving him, this other young man, rather tall, with dark
hair— I think not black, but dark brown hair—rather good looking, with a moustache, was
figuring before the glass. He had on a black frock coat, and putting his hand in his pocket

he took out two black braids : one of the braids with curls he put on the back of his head,

allowing the curls to hang down ; he then took the other braid and put it on the front ; it had
curls also, aud they hung on the side. When be had done this he said: "John, how does

that look?"
Q. Whom did he address as John ? A. I do not know whether it was Mr. Surratt or Booth,

but in making the remark, he said "John." I turned round and said, "he would make a

pretty good looking woman, but he is rather tall." Says he, "Yes," in rather a jocular

manner, laughing at the time. He seemed to look taller to me when he put on these curls

than he did before, though I had not taken particular notice of him before that. This time

Mr. Surratt said to me: " Give me a nice shave and clean me up nicely. I am going away
in a day or two."

Q. Will you state, when he said "Clean me up nicely," what his condition was as to be-

ing clean or not ? A. He seemed to be a little dusty, as though he had been travelling some
little distance, aud wanted a little cleaning and dressing up, as I am frequently callf^ upon
by gentlemen coming in after a short travel.

Q. Did he say anything to yon about Booth? A. Yes, sir.

Q. What was it ? A. He asked me if I noticed that scar on Booth's neck. Say I,

" Yes." Says he, "They say that is a boil, but it is not a boil ; it was a pistol shot."
,
I

observed, "He must have gone a little too far to the front that time." This gentle: .an

(Mr. Surratt) observed, "He liked to have lost his head that time." I then went on and
completed the shaving operation. I shaved him clean all round the face, with the exception

of where his moustache was. He had a slight moustache at the time.

Q. What did you do with the hair ? A. After I was done shaving I washed him off in the

usual Avay, dressed his hair, and put on the usual tonics and pomade.

Q. Tell the jury what time in the morning it was. A. I think it was near about nine

o'clock. I had had my breakfast.

Q. Where had you been that morning? A. I had been up to Mr. Seward's and had
come down again.

Q. Where did yon find Mr. Seward ? A. In his room, third story.

Q. Was he up or in bed ? A. He was up.

Q. Did you see any other gentlemen at Mr. Seward's that morning ? A. Yes, sir ; I think

I did.

Q. Whom did you. see? A. Mr. Stanton called. Mr. Seward was either on the bed or

on the chair by the bed when I shaved him. I do not remember now exactly which.

You saw that man, and you heard his testimony. You heard all these little

circumstances that he narrated. Do you believe him? Every man of you does.

He could not have been mistakeu, and he did not perjure himself. Now I re-

peat the "physical impossibility" of which the gentlemen speak has entirely

vanished.

The court here took a recess until ten o'clock to morrow morning.

Tuesday, August 6, 1867.

The court met at 10 a. m.
Mr. PiERREPoMT resuming, said: You will recollect, gentlemen, when a call

was made several days ago by Mr. Merrick, one of the counsel for the prisoner,

asking that we should produce the record of the conspiracy trial, that I brought

the original' record here and handed it to the counsel. I then stated that, as a

part of that record Avas a suggestion made by a part of the court that tried the

conspirators, that if the President thought it consistent with his public duty they

would suggest, in consideration of the sex and age of one of those condejuned,

that a change might be made in her sentence to imprisonment for life. I stated

that I had been informed that when that record was before the President, and
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when he signed the warrant of execution, tliat recommendation was then before

him. I want no misunderstanding about that, and do not intend there shall be
any. That is a part of the original record which I here produced iu court. It

is in the handwriting of one of the members of that court, to wit, General Ekin,
The original of that is now in his possession, and in the handwriting of Hon.
John A, Bingham. When the counsel called for that record I sent, the after-

noon of that day, to the Judge Advocate General, in whose possession these
records are. He brought it to me with his own hand, and told me with his own
voice, in the presence of three other gentlemen, that that identical paper, then
a part of the record, was before the President when he signed the warrant of

execution, and that he had a conversation with the President at that time ou the

subject. That is my authority. Subsequently to this, having presented it here,

the Judge Advocate General called to receive it back, and reiterated iu the
presence of other gentlemen the same thing. That is my knowledge, and that

is my authority. It has nothing whatever to do with this case, but the couasel
called for the record, and it was for that reason produced.

I come now, gentlemen, to where we left off, which was with the testimony
of Wood, the barber, who shaved this prisoner after his arrival from Baltimore,

on the morning of the 14th. I had already said to you that a man could not go
through with what he went through there, and be mistaken ; that having shaved
him and cut his hair, after the conversation he had with him in relation to Booth's
wound, and in relation to the other things that occurred in the shop, noticing

that he came in there dusty as from travel—from the length of time he was
there, and from all the circumstances and conversation going on, he could not be
mistaken.

Now, the gentlemen say he was not there at the exact hour the barber said

he was. That is the only criticism they have ventured to make upon this

subject. Gentlemen, I will undertake to show from this evidence that he was
there at that time—under any fair construction of it, that he was there at the

very hour he stated. Now let us see exactly what he did state, on page 496:

Q. Tell the jury about what time in the morning it was. A. I think it was near about
nine o'clock. I had had my breakfast.

That is all he says on the subject of time. Now let us see further:

Q. Where had you been that morning? A. I had been up to Mr. Seward's, and had come
down again.

Q. Where did you find Mr. Seward ? A. In his room, third story.

Q. Was he up or in bed ? A. He was up.

Q Did you see any other gentlemen at Mr. Seward's that morning ? A. Yes, sir ; I think
I did.

Q. Whom did you see ? A. Mr. Stanton called. Mr. Seward was either on the bed, or on
the chair by the bed, when I shaved him. I do not remember now exactly which.

Now let me call you back, gentlemen. This, you will remember, was ou the

14th of April. We were then in the shorter days of the year. The witness

did not undertake to fix the exact time. Nothing occurred by which he could
fix the exact time; he only gives us his general impression as to about when it

was. He tells you he had had his breakfast ; that he had been away up to

shave Mr. Seward, who was, as you know, an invalid then, suffering from the

accident he had met with. He shaved him iu his bed, or on the side of the bed.

He had gone through all that operation, met the Secretary of War there, and
had returned to his shop before this occurred. Now, in the natural course of

things, in going up to Mr. Seward's, who then, as you know, lived opposite

Lafayette Square, and having taken the time that was required to shave him,

at what time in that season of the year, in the natural progress of events, having
taken his own breakfast, would he be likely to get back to his shop ? I ask
you, as men of good sense, and men of fairness, to tell me, after having gone
through all this, what time would he have naturally returned to his shop, supposing

S4



1322 TRIAL OF JOHN H. SURRATT.

this thing to occnr immediately after ? It is not of the slightest consequence

whether he should think it was somewhere about nine o'clock, or somewhere about

ten o'clock. It was undoubtedly somewhere about ten o'clock, or a little after

ten. I ask you, as honest men, what you think about that? Is it likely?

Do I present this in any unfair, or unreasonable, or improbable way? The
witness did not attempt to fix the time; he did not undertake to fix it at all.

The facts were what he undertook to state, and these are the facts.

Now, the only defect in the defence on this subject was, that they did not

undertake to call little Hess, the little fellow you saw on the stand "with blue-

black hair, very heavy moustache, very dark, swarthy face, to personate Sur-

ratt, as he did undertake to personate him, in front of the theatre. They ought

to have had Hess here to have stated that it was he tlie barber shaved. They
had Hess for another purpose, to which I am presently coming. You saw how
much this little fellow, with two dark eyes, black hair, swarthy face, and heavy
moustache, looked like the prisoner at the bar.

I now come to the testimony of Rhodes. You just saw what kind of a man
Rhodes was. I think men of your sense in seeing a witness in that way can

tell a great deal about him. He was what they would call in my country a

prying, curious Yankee, moving about, a mender of clocks, having a great curi-

osity to go around into different places, and see what he could see, and in

his going about he came to this theatre, and had a cixriosity to go in and see it.

The other side undertook to show by Mr. Ford (who, when I came to cross-

examine him, admitted that he was in Richmond at the time) that he could not

have gone into the theatre because it was locked. It finally turned out that the

theatre had four doors besides those at the side and rear, and I will engage that

a Yankee could have got in somewhere if he had tried. He says he did get in.

Is there any reason to doubt his statement ? Had he any motive for telling a

lie ? He was not paid for it. He didn't get a job of mending anybody's

clock by it. It was the most natural thing in the word for a man like him to

do. Moving about, he came to that theatre and went in. He talked about a

picture scene ; the man did not know the difference between the curtain and

the scenes that shift on the stage, as it finally turned out, for it was the stage

scenery he saw and described as a curtain. He is not a man who has money
;

not a man in the habit of visiting theatres, and therefore he had the curiosity

to go into this theati-e in the daytime to see it. Now let us see whether he tells

the truth or not.

I read from page 481. The testimony is :

Q. State as near as you can what time in the day. A. As near as I can impress it upon
my miud, it was within half an hour of twelve o'clock when I entered the building.

You notice that these witnesses tell us that these rehearsals generally com-

menced about 10 o'clock, and you know that the American Cousin lasts about

an hour and a half.

Q. After entering the theatre, state if your attention was directed by anything jon saw
going on in one of the private boxes. A. I went in merely to look at the theatre I went

up tl e steps to the second floor ; went down in front where the circle was. to look upon the

stage ; while there 1 saw one of the box doors open a liftle and shut. I was anxious to

see from that point of view, and supposing some one was in there, having heard some one

stepping about, I went down to the box and looked out from that point. As I approached

the box whoever was in there walked away out of the box, and I entered and looked from

that point on the stage. I had been looking there about a minute or two when the same
person, I suppose, who went out of the box returned and spoke to me. He said he was
connected with the theatre. We then had a few words together, when my attention was

again drawn to the scenery on the stage. They had a curtain down that had recently been

painted, I believe, and I stood there looking at that. Then I heard this man behind me
doing something. In turning around to see what it was he was doing—I supposed he was
looking down as I was—I noticed that he had a piece of wood; whether he had it under

his coat or was taking it out I cannot say. The piece of wood was about three feet long

and al)0ut as wide as my two fingers—may be a little more in the centre—slanting a little

towards each end from the centre. As I turned round he said, " The President is going to
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'be here to-nio;lit." That was the first intimation I had of the expected presence of the
President that nif^ht. I said, "He is?" He tlien said, "We are facing to fix np the Ijox

for his reception. I suppose there is goiiip^ to be a h\^ crowd here, and we are going to

endeavor to arrange it so that ho won't be disturbed."

Some excuse had to be made for these arrangements, and this was the excuse
he gave :

He then fixed this piece of wood into a small hole in the wall there as large as my thumb.
I should think the hole to be an inch or an inch and a half long, and aljout three-quarters
of an inch wide. He placed one end of this sticli in the hole, and it l)eing a little too large,

took a knife and whittled it down a little. He also gouged out the hole a little for the pur-
pose of making it fit Then he placed it against the panel of the door across to the wall,
forming an angle. He says, "The crowd may be so immense as to push the door open, and
we want to fasten it so that this cannot be the case." He asked me if 1 thought that would
hold it sufiiciently tight. I told him I should judge that it would hold against a great
pressure; that a hole Avould be punched through the panel of the door liefore it would give
way. The wood was either of oak or of North Carolina pine. I am not ac(iuainted with
that kind of wood, but I am rather of the impression it was North Carolina pine, which is

a very tough wood, I believe. After he had fitted that to suit him, we had a few words
more together. I then heard some one come across the stage, back of the curtain.

The District Attorney. You have spoken of this interview with a person. I will

ask the prisoner to stand up here. [The prisoner did so.]

Q. State if that is the man, (pointing to the prisoner,) and whether you saw him there.

A. I should judge tliat was the man.
Q. Have you any doubt about it ? A. No, sir.

Q. State all that occurred. A. I thought it was singitlar that the proprietor of the theatre
could not afford a lock for a box of that kind. That was what passed in my mind.

Q. What became of the prisoner. Was he there during the whole time ? A. No, sir

;

he went out before they came into the box.

Now, when this stick that I have sent for is brought in, you will see that the

piece which has been cut off, and is tied to it, shows, on examination, that it

had been made smaller at the end, as this man swears it was, to enter the hole.

Now, I want to call your attention in this connection to the testimony of Judge
Olin. On page 519 Judge Oliii states what he saw :

A. I perhaps might not improperly say that I saw a report that the President had been
shot through a door, and I commenced taking preliminary examinations in reference to

this matter. I went there personally, in company with Senator Harris and Miss Harris.

Rathburu, who was with them at the time of the murder, was disabled by his wound from
going there. I went there to examine the premises personally, to be able to understand as
much testimony as was applicable to the particular transaction. When I got into the theatre,

I examined this hole in the door. If you can see this panel, (illustrating by a panel of
the desk,) I can represent it about as well as any other way, by saying that it would cor-

respond with a hole placed right here, right on the corner of the panel. You would scarcely
notice it uvdess your attention was drawn to it. Placing your eye to the hole, it was about
the height a person would occupy sitting in a chair inside. I saw that it was bored with a
gimlet, and that a penknife had been used to take off the rough surface. The shavings and
chips from that hole were still on the carpet, which had not been cleaned, and could be seen
as you entered the box. I saw, too, that the entrance into this box from the body of the

house was closed by a bar when shut at an angle, and some person had taken occasion to

cut into the plastering of the wall a place into which the end fitted; and with the bar placed
in it and the other end against the door, any person pressing against it from the outside,

the stronger he would press, the tighter the I'astening would become. Tiie plastering cut

from that hole was also lying at that time on the carpet, as you went into the box of the

theatre. I delivered over the preliminary examination I had made to the War Department,
and that ended my connection with the matter.

Q. What did you find in reference to the condition of the staple on the door that held the

doorlock ? A. The staple of the lock to the door went into a hasp with screws at each end.

The screw at one end had been loosened in such a way that if you shut the door and locked

it, (I tried the experiment once or twice,) you could push it open; you could take one of

your fingers and push the door open although locked. One of the screws, the upper one, I

think, had been screwd out in such a way that the door would opeu without any resistance,

and without creating any disturbance, if locked.

Q. You tried the experiment ? A. Yes, sir.

Q. Would any person, when the door was thus locked, have noticed that such was the

condition of it, unless his attention was drawn to it ? A. O, no; you saw nothing of that

on the outside, and you would not see it on the inside without a careful inspection. It

was just a little loosened, to that extent that the door could open when gently pressed

against.
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Q. Then the shavings from the wall and from the hole cut out of the door were all on the

carpet? A. Yes, sir.

Mr. Bradley remarked that Judge Olin came in subsequently and corrected his testimony

as to seeing shavings, &c., on the carpet.

Mr. PiERRBPONT. He did not correct his statement. On the contrary, he stated, on his

second examination, that his impression was the same then as now, and that if he were a
painter he could picture it as it lay there.

Mr. Bradley said he would make the con'ection after the counsel had finished.

Mr. PiERKEPONT. Now, gentlemen, that little fact examined into shows how these state-

ments agree. Judge Olin, in passing through there, found the carpets had not been swept,

and that the shavings were lying there. When he made the examination he saw them there,

and, as he expressed it, could paint it as a picture. As he recalled it, it all lay clear before

his mind. This is one of those little circumstances going to confirm just precisely what
this man saw going on the day of the murder, showing that it had just been done, and it

must have been done very shortly before, because preparations had been made to receive the

President, to make the box clean, to have it swept and garnished, ready to receive the head
of the government.

I come now to the testimoay of Dr. Cleaver, page 207 :

Q. Were you in Washington on the day of assassination? A. Yes, sir.

Q. Have you any distinct memory of what you did on that day? A. Yes, sir.

Q. Will you state whether you were riding or walking? A. I was doing both that day ;

I was pretty busy ; I was driving a black horse that day to exercise him.

He was a horse doctor, you remember; and, perhaps, many of you know him.

Q. At what time in the day? A. I started out about two o'clock in the afternoon.

Q. Which way did you go? A. I went down to the Navy Yard first, and then down to

the Congressional burying ground.

Q. When you came back, what street did you come ? A. I went around by the Bladens-
burg toUgate, and came in H street.

Did you come in late or early ? A. I got to the stable, I reckon, at four o'clock, or a little

after four.

Q. Before you got to the stable, when you came down H street, did you meet anybody
that attracted your attention? A. I met a great many.

Q. Did you meet any one in particular that attracted your attention ? A. I met John H.
Surratt.

Now he did or he did not see him ; let us see how this comes :

Q. The prisoner at the bar? A. Yes, sir,

Q. Did you know him very well ? A. I have known him a good long while—I think I

ought to know him.

Q. Was anybody riding with you at the time ? A. Yes, sir.

Q. Is that person living ? A. Yes, sir.

Q. How was Surratt moving when you met him, on horseback or on foot ? A. He was
on horseback.

Q. What kind of a horse was it ? A. I did not notice the horse much ; I think it was a
chestnut-sorrel, a rather darkish horse.

Q. Is chestnut-sorrel a dark color ? A. Yes, sir.

These horsemen know the colors quicker and better than I do, and perhaps

better than you.

Q. State whether you spoke to him ? A. I spoke to him and said, " How are you, John?"
He nodded to me ; I do not know whether he spoke or not ; I was jogging along at a pretty

good gait.

Q. He bowed to you, and you said, "How are you, John ?" A. Yes, sir.

Now, gentlemen, this witness knew the prisoner and had known him for

years. As I read the other day, he kept his horse at his stable, and so did

Booth. He did not make any mistake about it. He either committed the

grossest perjury, or he tells the truth. He is not mistaken ; that excuse can-

not be given for him. Let us see how it happened that the government got

hold of this evidence. It was not from any favor of Cleaver. He did not want

the government to get hold of it. On page 209, in his cross-examination, he

tells you that.

Q. Did you tell that you saw John H. Surratt in this city on the afternoon of the 14th.

the day of the murder ? A. No, sir ; I did not.

Q. Did not you know it was of importance to find out whether John H. Surratt was con-

cerned in the murder or not ? A. Yes, sir.

Q. Then why did you not tell them what j^ou knew ? A. I was well acquainted with
gurratt and inclined to shield him.
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This is on cross-examination, and he tells you " I was well acquainted with
Surratt and inclined to shield him." And that was the truth about it. Cleaver,

as I said before, was an Englishman; he was in sympathy with the rebel gov-
ernment; he was our enemy. He was inclined to shield Surratt, and that is the

reason. I now turn to page 202 :

Q. I want to know the first person to whom you told that you saw John H. Surratt on
the 14th of April. A. I may have told a great many—I cannot recollect.

Q. Do you know whether you told it to anybody before you told it to Sanford Conover ?

A. No, sir.

Q. Were you at large in the city when SuiTatt was arrested ? A. No, sir; I was in the
city.

As you know, he was under arrest and in prison for a crime with which he
was charged connected with the other sex. You know all about it, I suppose,
and I do not need to go into it.

Q. I do not speak of the time you met him. During the conspiracy trials you knew it

was an important fact to ascertain whether he was in the city on that day or not ? A. Yes,
sir; and I should not have told it now if it had not been for Conover.

Who was in prison with him, as you remember.

He soon told somebody, and the first thing I knew somebody came to the jail to see me.
I got very mad at Conover. I did not want to answer the question.

Q. Did you say it was in the jail ? A. Yes, sir.

Q. Who came to see you ? A. I think it was Mr. Ashley, a stoutish gentleman.

Mr. Ashley was a member of Congress and of the Judiciary Committee, as

you all know. It is a part of the public history of the country.

I asked him, and he told me how he came to know of it. I would not answer the ques-
tion until he told me who had told him of it. I knew I had not said it to anybody but Con-
over. When I went back I never spoke to him for six or seven days.

Q. Then you had a talk with Mr. Ashley ? A. Yes, sir.

Q. Did you tell him about all these things ? A. No, sir.

Q. What else did you fail to tell him ? A. I did not tell him a great many things ; I never
told him of the sale of Booth's horse to Arnold.

Q. Did Mr. Ashley write down what you said ? A. No, sir.

Q. You have been asked about the sale of a horse to Arnold. What was that ?

Mr. Merrick. We have not asked that.

Mr. PlERREPONT. It came out some way in cross-examination.
The court ruled that the question might be asked.

A. Booth came down to the stable on the "iTth or 23th of January, and paid his livery ;

I think to the '26ih. Then he came abouc the ^Tth or 'idth and paid his livery up to Febru-
ary 1, and Sam. Arnold in company with him. He then told me in Arnold's presence, that

he had sold the horse to Arnold, and that Arnold was to pay the livery from that time on.

By Mr. Bradley :

Q. Who was the Mr. Ashley who called on you at the jail ? A. I don't know him only by
that name. I believe he is a member of Congress. I never saw him before in my life.

Q. What sort of a looking man is he ? A. A stoutish man.
Q. Did you understand he was a member of Congress ? A. Yes, sir ; he told me who he

was.

Q. Have you received any offer of favor or reward for the testimony you have given in

this case ? A. I have not, from anybody.
Q. You are quite sure of that ? A. Yes, sir ; I have not, from anybody.

By the District Attorney :

Q. And we understand you to say you had no idea of revealing this ? A. I did not ; I

told it to Conover confidentially.

Now, gentlemen, is that honest testimony ? It came from a man having no

sympathy with this government ; it came from a man who was a friend of this

prisoner. It came from a man who admits himself he wanted to shield him

—

who told his fellow-prisoner in jail, where they were lying day after day to-

gether, and where men will talk, that he had seen, met, and spoke with Surratt

on H street, on this very day of the murder. He told him in the strictest con-

fidence. Conover tells this member of Congres-^- of it, who comes to see him in

jail, and in that way it is forced out of him ; and it is true.

I now come to the testimony of Reed, on page 158. I have here to remark
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that this same Reed was a tailor in this city, who testified before the commis-
sion, whose testimony is here printed in the book. They called his attention to

his former testimony, and it confirms his statements now on the stand in every
particular.

Mr. Merrick said he thought the testimony of Reed before the military com-
mission was not referred to in this examination.

Mr. PiERREPONT. We will examine and ascertain. Reed testifies now :

Q. In what city do you live ? A. In Washington city.

Q. How many years have you lived here ? A. About thirty years.

Q. Do you know the prisoner at the bar by sight ? ^Prisoner made to stand up.) A. I do.

Q. How long have you known him by sight? A. Since quite a boy.

Q. Since you or he was quite a boy ? A. Since he was quite a boy.

Q. Were you in the city of Washington on the day of the murder of the President? A. I

was.

Q. Did you see the prisoner at the bar on that day in Washington ? A. I think I did.

Q. Where did you see him ? A. I saw him on Pennsylvania avenue, just below the Na-
tional Hotel. I was standing as he passed just in front of where Mr. Steer keeps the sewing-
machine store.

Q. Which way was he going ? A. From toward the Capitol.

Q. About what time of the day of the 14th was it ? A. It was about half past two, as

near as I can recollect—between two and half past two.

Q. Had you had a nodding acquaintance with him at all ? A. I had ; I knew him, and I
suppose he knew me. There was no intimate acquaintance at all. I recognized him when
1 met him.

Q. As he passed did you recognize him, or he you ?

(Question objected to by Mr. Bradley as leading.)

Q. As he passed, state what occurred. A. There was a recognition ; whether it was by
him or me first, I am unable to say.

Q. State whether it was by both. A. I could not state positively whether I nodded first

or he did ; we both nodded.

You notice that this witness, whose testimony I am reading, was living in the

city of Washington, a man who knew the prisoner well, and who had known
him for years and could not be mistaken in his identity in broad daylight.

Q. Will you state whether there was anything about his dress or equipments on that occa-
sion which attracted your attention ? A. There was.

Q. Will you tell the jury what it was ? A. What attracted me more particularly was his

dress rather than his face. I remarked his clothing very particularly.

Q. What was there about him that attracted your attention ? A. The appearance of the
suit he wore—very genteel ; something like country manufactured goods, but got up in a
very elegant style, the coat, vest, and pantaloons.

Q. Was there any reason why you noticed his clothes ? If so, state it to the jury. A. I

cannot say there was anything particular, except his appearance, so remarkably genteel. I

was rather struck with his appearance.

Q. State whether he was on foot or on horseback. A. He was on foot. I

Q. What were there on his feet ?

(Question objected to by Mr. Bradley as leading. Objection overruled.)

A. I suppose he had boots or shoes. As he passed from me I turned and looked at his feet.

He had on a new pair of brass spurs.

Q. Now describe these spurs. A. They were plain, common brass spurs ; nothing very
particular about them except the rowell.

Q. What was there about the rowell ? A. The rowell was very large and very blue ; they
evidently were bran new.

You have heard testimony heretofore about these " bran new spurs " up there

on the bed in Mrs. Surratt's house.

Mr. Braddy. In iMarch ?

Mr. PiERREPONT. Yes, in March. I should not suppose from March till April

brass would be destroyed, or that brass spurs that were " bran new " would be-

come old. I am not a hardware man, but I venture the prediction that they
would not. I now turn to page 160 on the cross-examination of this witness :

Q. How long had you been in the habit of seeing him come in from the country ? A. Fif-

teen years, as near as I can recollect.

Q. What was he doing ? what was he engaged in ' A.I have seen him here market days,
I suppose, passing and repassing.

-He was no stranger. I next come to the testimony of Vanderpool, page 241,
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a lawyer from the city of New York, who was in the army, who came on here,

first informing the district attorney of what he knew. The district attorney

telegraphed him to come on, and he came, Vanderpool says, without any sum-

mon?, to testify in this case. What object could he have 1 What reason could

be have, unless he was impelled by the motive of furthering the ends of justice ?

Now, let us see what he says, and what his opportunities of knowledge were.

Q. Before you weut to the war did j'ou kaow J. Wilkes Booth ? A. Yes, sir.

Q. How happened you to know him ? A. He used to visit a club that I belonged to in the

city of New York, next to Laura Keene's theatre.

Q. What was the club ? A. The Lone Star Club.

You have heard something about that " Lone Star Club," I presume, of which
Booth was a member, and of which this witness was a member. It was there

he became acquainted with Booth, and there he knew him.

Q. Do you remember the day of the assassination? A. Very well, sir.

Q. Where were you ? A. I was in the city of W^ashington.

Q. How many days before the assassination were you here ? A. Three days before.

Q. How many days after ? A. About two or three days after.

Q. Did you see John Wilkes Booth on the 14th of April ? A. I did.

Q. Did you speak with him ? A. Yes, sir.

He knew Booth well, belonged to the same club with him, saw him, anl spoke

with him.

Q. Did he know you well, and you him? A. Yes, sir—that is, he called me Major; that

is the title he generally addressed me by.

Q. Did you see him more than once on that day ? A. I saw him at least three times.

Q. Where did you iivst see him? A. It was just above Willards', on the sidewalk.

Q. Where did you next see him ? A. The next place I saw him was between Eleventh

and Twelfth, or between Tenth and Eleventh, on the left-hand side of Pennsylvania avenue,

going from here to the White House.

Q. State whether you saw this prisoner on that day ?

(The prisoner made to stand up.)

A. I did see him at this place I speak of on the avenue.

Q. Who did you see with him ? A. With Wilkes Booth, and two or three others in the

party.

Q. Tell the jury what they were doing. A. They were sitting around a round table,

with glasses on it. This is all I recollect now.

Q. Tell the jury the circumstances of your seeing him that day and what they were

doing. A. I had been up to the Paymaster's department on some business relating to my
accounts.

Now, I call your attention to the evident frankness with which this witness

is testifying. He states this fact of settling his accounts at the Paymaster's

ofiice on that day, of his being engaged here in business connected with the

office which he held in the army, and in which he must have seen many persons.

If it was not true, it was the easiest thing in the world to prove these things

were false. He testified to a score of things in which he could have been con-

tradicted if they were not true. He has not been contradicted in one single

point, as I will prove to you.

In coming out, I came down the avenue on the opposite side from the place I have de-

scribed, and hearing music, I went across to see what was going on at this place. As I

went up stairs I think there was a woman dancing a sort of ballet dance. There was a

stage or something of the kind in the back part of the room.

Now, gentlemen, will you note that this witness never pretended to state

that there was any exhibition there, or any concert. It was but one single

person who came out on the stage, a dancing woman.

Q. How was the room as to there being people iu it ? A. I should say there were 50 or

60 people there.

Q. Describe the table where Booth and Surratt sat. A. It was a round table, as near as I

can remember, probably four or five feet across.

Q. What were they doing ? A. Apparently talkmg.

Q. At what time in the day was it ? A. It was in the afternoon.

Q. Was the room light ? A. Yes, sir.

Q. Did you see them plainly ? A. O, very plainly.
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Q. Were you near them? I was about as far from them as I am from you at the present

time, (twelve or fifteen feet.)

Q. Did you see them clearly? A. Yes, sir.

Q. Could there be any mistake? A. There is no mistake that I can see.

How will you get along with this ? Was there any motive in this man to

lie ] Could he be mistaken, knowing Booth well, as he did, and seeing him
there on this occasion, with this man 1 A bright, intelligent, active man, he

could not be mistaken, and he is positive, entirely so.

I have something to say about the attempt that has been made to discredit

Yauderpool. The attempt was made by doing what ? By proving he was not

at the place where he said he was ? By proving that this busintss at the Pay-
master General's office which he named did not occur ] By showing that he

was somewhere else than in this city ? Not a bit of it. But witnesses were
called to show that in Metropolitan Hall, on D street, there was no dancing

going on ; that there was no exhibition that afternoon. He never testified that

there was any exhibition anywhere, except the exhibition of a single woman
coming on the stage and dancing. He did not pretend to testify to any-

thing on D street, or pretend to say where it was, except that it was along

Tenth or Twelfth streets, on the left-hand side of the avenue going toward

Willard's. They bring witnesses to prove something about a place on the

north side of Pennsylvania avenue, and to show whether there were any such

exhibitions going on there. Well, suppose there was not ; very likely there

was not. He did not undertake to state what the name of the place was ; he

did not know the name. They asked him if it was Metropolitan Hall or Wash-
ington Hall. He said it was something of the sort ; he did not know the name.

Now, let us see a little further what was stated about the place. They brought

witnesses to prove that there was such a place on D street, and to show that

there was no such exhibition going on there, and to show that no such exhibi-

tion was going on at a place on the north side of the avenue. We never said

there was. But they were mighty careful to keep as clear as possible of Teu-

tonia Hall, which was on the side of the street where he thought it was. They
never called a witness from first to last to prove anything about Teutonia Hall

;

but it happened in a cross-examination of their witness in relation to another

hall on the north side, that I brought out these striking facts, which you will

find on page 784.

Mr. PiERRRPONT read from page 244 of the testimony of Vanderpool on this

point, as follows :

Q. You think it Avas between Tenth and Eleventh, or Eleventh and Twelfth streets ? A.

Y'es, sir; it was along there. I have not been there since to see.

Q. You do not know what the place was? A. I do not recollect. It was Metropolitan

Hall, Washington Hall, or something of that sort. I could not swear positively to the name.

That was the original testimony of this witness. It was " along there." He
knew it was that side of the avenue ; the name he could not tell. I read it ver-

batim :

The court ruled that the witness might be inquired of as to any place in the immediate
neighborhood of Tenth and Twelfth streets on the south side, as the witness was not deiiuite

in his testimony as to the place.

Q. Won't you tell us where Teutonia Hall is ?

This is cross-examination. They knew where Teutonia Hall was.

A. It is on the south side of Pennsylvania avenue, between Ninth and Tenth streets.

That is where Vanderpool went.

Q. Were you in Teutonia Hall at any time along about the middle of April ? A. I was
sometimes.

Q. Tell us what kind of tables they had? A. I could not tell that. They had some
round and some corner tables.

The counsel made a great parade of these tables in this Metropolitan Hall

;

the tables were square. But when you get the witness to Teutonia Hall the

tables are round enough.
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Q. Do you know whether they had dancing there ? A. They had a rehearsal there.

Q. Won't you tell us what time of day they had the rehearsal ?

Mr. Bradley. On the 14th of April ?

Witness. I do not know when they had a rehearsal. Their rehearsal was before the
exhibition ; generally in the morning.

Now this came out of their own witness, and with it out they have never
called a witness from Teutonia Hall, never called a witness to show that this

exhibition or this dance did not take place there. That was the hall where the

prisoner was, and it is located just where the witness Vanderpool stated. They
have been very shy about putting any witness on the stand in reference to Teu-
tonia Hall ; they bring them about some other halls we never spoke of, some
halls on D street, or on the north side of Pennsylvania avenue, but they keep
very clear of this hall.

I turn now to the testimony of Lee, page 195 :

Q. Did you know John H. Surratt, the prisoner ? A. I knew John H. Surratt by seeing
him.

Q. Look at the prisoner and state if you recognize him ? A. Yes, sir ; 1 recognize that
young man ; but he did not have that " goatee" on when I saw him.

You notice that of these witnesses who saw him on that day, no one saw him
with a goatee; every one had it off; all with a mustache, who speak on that

subject at all. The barber was the iirst man who saw him ; the barber says he
gave him a " clean shave," with the exception of the mustache. You will not

find, gentlemen, in this evidence any two things that do not come in harmony.
The reason is that they are true, and all truth is in harmony.

Q. State if you saw him on the 14th of April, 186.5 ; and if so, where you saw him, and
about what time in the day. A. On the 14th of April. I was at that time with Major
O'Beirne, the provost marshal of the District of Columbia. I went to the Washington depot
with reference to men who were deserting. I was not looking for deserters myself, but was
chief of the men employed for that purpose under Colonel O'Beirne.

Q. What force was that? A. The detective force of the Provost Marshal's department.
I went down to the depot, and on my way back, at the comer of Sixth street, I stopped a
minute to answer a question ; the man who asked it I do not know, but he inquired about
some young fellow who was in my regiment. When I left him I continued on up the ave-

nue, the right-hand side going up towards Thirteenth street. When near Mr. Stinemetz's

hat store I passed a man whom I took to be John H. Surratt. He was coming this way,
and I was going in an opposite direction. It was between Franklin's spectacle store and
Stinemetz's hat store.

Q. Are you satisfied the prisoner was that man ? A. To the best of my knowledge that is

the man. (Pointing to the prisoner.)

Q. Had you seen him frequently before ? A. Not as frequently as I have seen some people

about Washington.
Q. How often had you seen him ? Did you know him well by sight ? A. I should sup-

pose I had seen him a dozen times before that.

Q. Was he walking rapidly or slowly at that time? A. He was going in an ordinary

gait. I was going fast myself, walking quickly.

I now turn you to the testimony of Grillo, beginning on page 176 :

Q. Did you know David Herold, one of those tried for conspiracy ? A. Yes, sir.

Q. Did you know George Atzerodt ? A. By sight.

And then he goes on to state about seeing him at the Kirkwood House.

A. As I was coming down Tenth street I met Herold, and he asked me if I had seen John
Wilkes Booth. I told him I had ; that I had seen him in the morning about 1 1 o'clock

;

that he had some letters which he had received ; his letters used to come addressed to the

theatre.

Q. Proceed and state what further occurred ? A. I told him that I saw him a little after

4, on horseback ; that he stopped in my place and got a drink.

Q. What kind of a horse was it that he rode ? A. A small horse—gray, I believe, as far as

my recollection serves me. Herold after this said to me, "Do you know that General Lee
is in town ?'' I told him no, I did not; that I hadn't heard of it. He says "Yes ; he is

stopping at Willard's"

I suppose they expected he w^ould be stopping there if they could succeed

in throwing this government into confusion.

Q. This, I understand you, was the day of the assassination ? A. Yes, sir ; in the after-
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noon. Says he, "Yes, he is stopping at Willard's; let's take a walk up there, and find out
something about it." We started up, and as we got to the Kirkwood House we met Atze-
rodt sitting on the steps. He stopped to talk to him, and I walked ahead as far as the cor-

ner to wait for him. He stopped with him two or three minutes, and then came back, and
walked with me up to Willard's. After we got inside of Willard's, Herold met two young
men. They talked together awhile ; I do not know what they said. As they were in the
act of parting, Herold says : "You are going to-night, ain't you ?" One of the young men
answered and said "Yes."

Q. In what tone of voice was the talk before that ? A. In a low tone. They were apart
to themselves.

Q. Was there anything more said that you could hear other than what you have repeated ?

A. No, sir.

Q. What did this man who said he was going to-night do after saying " yes ?" A. Noth-
ing. We left him and went out toward Grover's theatre. I noticed Herold walking a little

lame, and says to hiin. " What's the matter? you are walking lame." He replied, " Noth-
ing ; my boot hurts me." When we got behind the park there, he pulled up his pants to fix

his boot. I then noticed that he had run down in his boot-leg a big dagger, the handle of
which was four or five inches above the leg of the boot. I said to him, " What do you want
to carry that for ?" He answered, " I am going into the country to-night on horseback, and
it will be handy there " I laughed at him, and said, " You ain't going to kill anybody with
that?" I then left him at the door of Geary's billiard saloon. I went upstairs, and he
walked ahead.

Q. Look about in this room, and see if you see anybody that looks like the man who said

"yes" when Herold asked him if he was going to-night? A. Well, the gentleman, I be-

lieve, is that man, (pointing to the prisoner,) but I don't know. As far as my knowledge
goes, he looks very much like him. He had no beard, however.

Q. Had he a mustache ? A. A little mustache, as far as my knowledge goes.

You will find they all tell you the same thing ; he had not any beard except
on the upper lip, after Wood had taken care of him in the morning.
On page 178, the testimony is :

Q. You were in your restaurant ? A. Yes, sir.

Q. Do you recollect Booth coming in there ? A. Yes, sir ; I was behind the bar at the
time.

Q. Was anybody with him ? A. No, sir ; he came alone.

In which he confirms Sergeant Dye, as you will see, who tells you Booth
went into this drinking place alone, just as this witness says he did

:

Q. How long was that before you heard of the assassination ? A. It must have been be-
tween eight or ten minutes, or fifteen minutes ; I cannot remember exactly.

Q. Will you describe, if you recollect, what light there was in front of the theatre, and
where it was placed that night? A. We had two lights oat in the street ; then there were
two lamps in front of the theatre. The light is very brilliant there.

I HOW come to Coleman, page 521 :

Q. Will you describe where you saw him, what he was doing, and what you saw ? A.
We were on Pennsylvania avenue, between Tenth and Eleventh streets, going toward Wil-
lard's. We looked around, and at first we noticed a very nice little horse, and a person was
standing a few feet from him in the gutter. We stopped at first to look at the horse ; then
we noticed the rider, and I said to Mr. Gushing. "There is Booth, is he not?" I looked
then again ami saw that it was. We remarked the palor of his countenance. There was a
little conversation. He was sitting on his horse, with his face toward us, and was leaning
over, talking very earnestly with a man who stood on the curbstone. This was about six
o'clock in the evening. I recollect taking out my watch to look at it.

Q. What was the style of his conversation, as to earnestness or otherwise ? A. He was
bending very low ; he was sitting with their two heads very nearly together. He appeared
to be talking very earnestly.

Q. Did you notice anything in the expression of his face? A. Yes, sir; his face was
very pale—as pale as if he had got up from a sick-bed.

Q. Were any remarks made upon that subject at that time ? (Question objected to by Mr.
Bradley.)

Q. You need not state what the remarks were. Simply state whether the fact excited
conversation on the subject. A. His paleness was such as led us to remark upon it.

Q. Describe the man he was talking with. A. He was a man of ordinary size.

Q. Young or old ? A. He appeared to be a young man.
Q. How dressed? A. He was dressed in a suit of gray clothes, with a low-crowned

hat—a black felt hat—on.

Q. Have you ever seen that man since, before to-day, that you know of? A. No, sir.

Q. Have you seen anybody to-day that bears any resemblance to him ? A. I would like
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the prisoner to stand lap and turn sideways. (Prisoner stood up and turned round.) He cer-

aiuly looks like that man.

The next testimony to which I shall direct your attention is that of Peter

Taltaval, on page J 57 :

Q. Were you in the restaurant at the time the murder was committed ? A. I was.

Q. Did you know John Wilkes Booth ? A. Yes, sir.

Q. Had you frequently seen him there or otherwise ? A. He used to come in there very
often.

Q. You knew him well by sip^ht ? A. Yes, sir.

Q. Did he come in that evening? A. He came in that night.

Q. What did he do ? A. He walked up to the bar and called for some whiskey.

Q. What did you do? A. I gave it to him.

Q. State whether he was alone. A. He was.

Q. Did he drink it ? A. Yes, sir.

Q. Then what did he do ? A. He called for some water.

Again, on page 158 :

I saw him two or three days before with Herold.

Q. Where was that? A. In the same place ; he came in there.

Q. State what occurred. A. I could not exactly say. I think they just came in—came
to the bar and got a drink

;
probably had a little conversation together, and went out again.

I could not particularly describe what passed there at all, not taking any particular notice.

Q. On the night of the murder did you see this same Herold come in? A. No, sir ; I did

not.

Q. On that night or the night previous did any one come in and inquire for Booth ? A.
No, sir ; that was in the afternoon ; in the afternoon of the same day Herold came in there
and asked if I had seen John. I asked him what John. He said John Wilkes Booth? I

told him I had not seen him.

Q. What then did he say ; did he ask you anything, and if so, what? A. No ; he simply
came to the bar and inquired if John had been there. I asked him what John, and he said

John Wilkes Booth.

Q. Did he ask you whether he had been there that day or evening? A. No, sir ; he just

shut the door and went right out.

Q. And between the time Herold came in and the time Booth came in, just before the as-

sassination, you had not seen either? A. No, sir.

Q. At what time in the afternoon of the ]4th was it that Herold came in? A. I should
judge it must have been about 4 o'clock, as near as I can possibly think of it.

Q. At the time Booth came in and took a drink, just before the assassination, was there

anything in his dress or appearance to awaken suspicion in your mind ? A. No, sir ; I did

not take notice of anything unusual at all. He just came in there and asked for a drink.

Confirming what I am presently going to show you in another connection, I

next come to the testimony of Susan Ann Jackson, page 162. Any one who
has had experience in human testimony, or who has ever had much experience

in'courts of law, knows well that the witnesses to be relied upon as most truth-

ful and most natural in their story are frequently witnesses of simple intellect,

young children, girls, women, or simple men, who, when they try to tell the

truth and only the truth, never have any difficulty at all, because it is easy to

tell. I will defy the most skilful counsel that has ever opened his lips in any court

to disturb the simplest child, the simplest woman, or the humblest man by any
cross-examination, if that person is simply telling only what they know to be

truth. You cannot disturb it ; there is no power of doing it. It is only when
falsehood comes in that trouble comes ; where truth comes it is always easy,

always consistent. Any one can tell it, simple people do tell it, and when they

tell it they always adhere to it ; no counsel can disturb it ; that is the expe-

rience of every judge and every lawyer.

Q. Do you remember the Good Friday in April following the March when you went to

Mrs. Surratt's? A. No, sir; I don't remember the very day I went there.

Q. Do you remember the Good Friday following that day, or any circumstance about that

Good Friday in April ? A. Yes, sir.

Q. Do you know whether Mrs. Surratt went away that day ? A. Yes. She went down
in the country on Good Friday, between 11 and 12 o'clock.

Q. In what did she go ? A. She went in a buggy.

Q. Did you see the man who went with her? A. Mr. Weichmann.
Q. Did you see him ? A. Yes, sir. He boarded there at the same time.

Q. You would know him now, if you were to see him? A. Yes, sir.
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Q. Did you see Mr. WeicliDiann when he came back with Mrs. Surratt? A. Yes, sir; I
saw him when he came back with Mrs. Surratt.

Q. About what time in the evening did Mrs. Surratt return ? A. As near as I can recol-
lect, it was between 8 and 9 o'clock.

You will remember she had been to Surrattsville, and got home about 9 o'clock

p. m., as Weichmann tells us she did.

Q. After that, on that evening, will you tell us whether you saw the prisoner here ?

Witness. That one sitting over there ? (pointing to the prisoner.)

Mr. PlERREPONT. Yes.

A. Yes, sir; I have seen him in the dining-room.

Q. Who was with him ? A. His mother was with him.
Q. What did his mother say to you? A. I do not know.
Q. Had you ever seen him before ? A. No, sir ; I had never seen him before,

Q. How long had you lived in the house ? A. I had been there three weeks.
Q. What did his mother say ? A. She told me that was her son.

Q. What else did she say to him or about him ? A. She did not say anything else. When
I was gathering up some clothes to put in the wash I asked if they were for Mr. Weichmann,
and she said no, they were for her son.

This is one of those little truths that fall out in this natural way. You do
net think she made it up, do you ? You do not think the counsel told her to

tell you that ? That was not a thing that would ever have entered the head of

a counsel or anybody. How happened she to tell you about these clothes?

How happened it to drop out in the course of this conversation 1 It dropped
just as truth always drops, naturally and truly. It is connected with another
fact that I called your attention to yesterday. You remember that Holohan
tells you the next week he himself went back to the house, and that on his bed
were some clothes that had been washed and were then clean ; that among them
were some of Surratt's clothes ; that he took some of them, put them in his

pocket, and went away with them. No doubt that was so. They were the

very clothes this colored woman took up on that Friday night, and which Mrs.
Suiratt said were her son's clothes, and they were.

Q. Did she say anything about who he looked like ? A. She asked me did he not look
like his sister Annie.

Q. What did you say to that ? A. I said I did not know. I did not take good notice of
him to see who he favored.

Do you think that colored woman made up this story ?

Q. Who was it that asked you if he did not look like his sister Annie ? A. Mrs. Surratt.

Q. Did you bring anything into the room you have spoken of where she was sitting with
her son ? A. I had just brought a pot of tea into the room.

Q. Who was in the room when you brought in the pot of tea ? A. Not any one, except
her son.

Q. Do you see any one now who she told you then was her son? A. Yes, sir. I am
looking at him now.

Q. State whether that is the one. (The prisoner made to stand up. ) A. That is the man,
sir.

Q. After you took in the pot of tea what did you do ? A. Just went out again.

Q. Did you return again ? A. No, sir. I did not return in the room any more.

Q. Will you tell us, as near as you can, about what time in the evening you took in the

pot of tea ? A. As near as I can come at it, she came home between 8 and i) o'clock. Well,
when she came home and came to the dining-room, I carried in supper for Mr. Weichmann,
the man who boarded there. After he went out she called me and asked me for a second
plate, cup and saucer. I carried them to her.

Q. And then you found this man there ? A. Yes, sir.

Q. Did you know his sister Annie ? Yes, sir ; she lived there.

Q. She was in the house ? A. Yes, sir.

Now you saw that colored woman; you looked at her face; you heard her

simple story ; and when, through the ingenuity of counsel, the attempt was made
to show that this took place at some other time—on the 3d of April—I read you
evidence yesterday in order that you might see how utterly impossible it was
that that could be. That was on Monday ; it was not on Friday. The sun

had rolled its course, and, as I once told you, stamped that day as it went

down in the ink of night—Monday, not Friday. That is not all. The proof
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is clear that he only came in there that night of the 3d of April, and went out

before 7 o'clock ; that he went down to the Metropolitan Hotel, took his supper

there with his friend, and never returned until this night. There is no possi-

bility of confusing these two things. The proofs all stamp this as a got-up

story. 1 now read from the cross-examination of this witness :

Q. Were you ever examined as a witness about this matter before ? A. Yes, sir ; Mr.
Orfutt examined me—or Captain Orfutt. I am not sure about the name.

She did not know the name. I believe there is no such name as that. There
was a name having some resemblance in sound that we supposed it likely at the

time she might have meant ; but when we got Captain Smith upon the stand,

he told you it was he who made the examination. I tried with all the ingenuity

I could bring to get out, if I could in some way, the fact that he did make an
examination which was reduced to writing, but I was not permitted to bring

this proof, for Mr. Bradley, the associate counsel of Mr. Merrick, objected to my
giving in evidence what she said that night to this Colonel Smith I could not

get it in, and it is not in. But she said something, and something they didn't

want in and I did, and yet my learned friend made quite a speech the other day
because this testimony, which they succeeded in getting ruled out, is not brought

into the evidence.

Mr. Bradlky said it was admitted that she was not examined by Colonel

Smith that night. His examination was subsequent, and at a different place.

Mr, PlERRtPONT. He examined her there, and made a written report which

I wanted to put before this jury, and which the counsel succeeded in prevent-

ing me from doing, because they wanted to get rid of the effect of it. They
knew it ; they knew the power of it.

Mr. Bradley. No, we did not know what it was. We knew it was not evi-

dence.

Mr. PiERREPONT. No ! I wanted to advise you what it was
;
you did not

know, and you were not willing the jury should know. 1 was willing the jury

should know.

Q. Where were you examined ? A. He carried me down to his office—I forget where i

was—in the night.

Q. When was that ? A. Monday night after the assassination happened.

Q. They took you down to a guard-house, or some place ? A. They took me to the office.

Q. Do you recollect where it was ? A. No, sir. I had never been there before. I do not

recollect where it was. I think it was somewhere near the Treasury.

Q. Who took you there—do you remember ? A. No, sir. I went in a hack.

Q. You were examined there? A. Yes, sir.

Q. Did they write down your examination ? A. Yes, sir.

Q. You were not examined afterward? A. No, sir; not then, I was not.

Q. Were you at any time after this? A. Yes, sir ; since then I have been down to what

they call the War Department. In the course of last week, I tbiuk it was.

Q. How long after the assassination? A. It was just last week I was carried down to the

War Department. Mr. Kelly carried me.

Q. And you were examined there ? A. Yes, sir.

Q. Do you remember who examined you there ? A. No, sir ; I do not know the gentle-

man's name.
Q. Was what you stated then written down? A. Yes, sir; it was written down.

Q. When you were examined before General Augur, if that.was the place, did you then

make the same statement you do now ? A. Yes, sir.

Q. You stated that Mrs. Surratt's son was there that night? A. Yes, sir.

Q. What became of him ? A. I do not know, indeed ; I did not see any more of him.

Q. You saw him about 9 or half past 9 ? A. It was between b and 9 when she came, after

Mr. Weichmaun, and she took tea ; she called me to bring a pot of tea to this gentleman.

Q. Where was this gentleman then ? A. I do not know.

Q. You had seen him before that? A. No, sir ; I had never seen him until that night.

Q. And when you went into the parlor you found him sitting in the dining-room, and Mrs.

Surratt told you it was her son ? A. Yes, sir.

Q. And this is the very same gentleman ? A. Yes, sir ; this is the very same gentleman

who was in there with Mrs. Surratt.
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This, you will recollect, is cross-examination, and yen will soe, as I said be-

fore, how impossible it is for a skilful counsel to disturb a truthful witness.

Q. And that you told to these gentlemen, and they wrote it down the Monday afterward ?

A. Yes, sir.

Now, they brought that out themselves when she was examined and her ex-

amination written down by Colonel Smith.

Q. And you never saw him before then or since ? A. No, sir; never before or since, until

one day last week, when he was brought up here.

Q. And yoa are sure he is the very same man ? A. He is the very same man she told me
was her son.

Q. And the very same man you saw at hor house ? A. The very same man I saw the
night after she came in from the country.

Q, Tiie night of the assassination ? A. Yes, sir ; the same night.

Q. You say you had been living there three weeks. Was it just three weeks? A. Yes,
sir ; three weeks on Monday.

Q. Now, if you can go back a little, are you quite sure the gentleman you saw there, who
she told you was her son, was not there on Monday, ten days before the assassination of the

President ? A. I never saw the gentleman she called her son until Friday night.

Q. You are sure it was Friday night? A. Yes, sir; it was the Friday night she came
from the country.

These simple, striking facts fix themselves in this simple mind, and she could

not be disturbed in her statement of them.

Q. And that was the night the President was assassinated ? A. Yes, sir; it was the very
night she came from the country. It was the Friday night before Easter Saturday.

Q. Do you not recollect the night the President was assassinated ? A. It was Friday
night.

Q. Was that the same night you saw this gentleman there ? A. It was the very night I

saw this gentleman there.

Q. You must have been there on the night of the 3d of April, the Monday night of the

week before the President was assassinated? A. I was there a week in March.
Q. Did you not see him there on that Monday night, the week before the President was

assassinated? A. No, sir, not as I know of; I did not see him there the week before. I

saw him on Friday night.

I repeat, gentlemen, that no counsel could disturb that witness. Now, there

are persons living in this city who know whether this is true or not, who were
in the house that night, and who they have not put upon the stand.

I next come to the statement of Mr. Beaton, on page 500. Mr. Heaton was
a cleik in the General Land Office. He was in front of the theatre before the

assassination on tiiat night.

Q. Do you remember when the President's carnage came to the theatre that night? A.
Yes, sir.

Q. Did you recognize the carriage ? A. Yes, sir ; I saw the President and his wife and the

party get out of it.

Q. I will ask you if, during that time, your attention was attracted to the crowd, either

going in or coming out of the theatre, or coming from the restaurant in that vicinity, and if

you saw any face tiiat attracted your particular attention ? A. I saw one face at the time
that attracted my attention particularly.

Q. Go on and state what you did see. A. At the time the President's carriage drove up
I saw a half a dozen or a dozen persons come round it from the restaurants in the vicinity.

These were merely persons who came from curiosity to see the President. On last Tuesday
week I came into court, and saw the prisoner for the first time. On looking at him I saw a
very distinct resemblance between the face I saw that night and his own.

Q. State, if you please, where you saw the prisoner. A. In front of Ford's theatre, on
the night of the 14tli of April, 1865.

Q. About what time was that? A. Between a quarter of eight and a quarter past eight.

Q. Did you know any person in whose company he wa.? at that time ? A. No, sir.

No cross-examination.

You saw Mr. Heaton
;
you remember his face. I think you remember how

be told you he happened to come into this room, and, looking upon the prisoner,

it brought back the face he saw that night in front of the theatre. He was an
honest manj he had an honest face; he was a clerk in the General Land Office.

His name is Frank M. Heaton, and it is very easy to learn all about him. It

would have been very easy to impeach him if he was not telling the truth. He
lived right opposite the theatre. Has anybody breathed a word against him ?
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I next come to the testimony of Sergeant Dye, on page 12. Sergeant Dye
was one of the early witnesses pnt upon the stand. We were told in the open-
ing speech that Sergeant Dye was going to be impeached. He had told them
where he lived, where he was born, and what his business was. Did you ever
hear anybody come here to impeach Sergeant Dje ? He testified here at least

seven weeks ago. Has anybody been found to say a word against that soldier ?

Any record been brought against him of any kind? You heard in the talk
here, in the motion made and in the statement made, that they were going to do
something to Sergeant Dye; that they were going to make out he passed coun-
terfeit money. Did they do any such thing as that? Did we try to prevent
them from doing it? Was not that the inference they tried to leave upon you,
that he did pass counterfeit money, knowing it to be counterfeit, and that he
did commit some crime? Now, I do not believe that they foiled to make an
investigation upon the subject. I do not know. As diligent as they have
been in their efforts, and as far as they have gone in their exertions to find

everything they possibly could against our witnesses, they would have brought
some man to have spoken against his character if they could, and they would
have brought some testimony or some record to show that he had passed
counterfeit money, knowing it to be counterfeit, if they could find any such
thing. Now I do not know what the counsel know. I have not the capacity
to see into their hearts; but when I learned from them that there was such
a charge, I determined to find out what it meant, and if the learned counsel
will tell me that he did not know that record, then I have nothing to say. If

he does know it, he did the most cruel thing a man ever did. I have the rec-

oi'd here, and while every exertion had been made beforehand, it turned out
that the very man on whose statement the prosecution was commenced, signed
an affidavit, on which the district attorney dismissed it at once, and here is the

record under seal. Surely these gentlemen did not know that, or they would
not have done it.

Mr. Merrick remarked that of course they did not know it, for the suit had
been dismissed since the matter was up on a former occasion.

Mr. PfERREPONT. Well, it strikes me they would have impeached him if

they could. Could not they have brought some witness against him, of some
record against him ? This young man, in humble life, went into the army as a

volunteer and as a private. He fought like a brave man, and rose from his

humble position in Washington county, Pennsylvania, until he became a ser-

geant in the regular ai-my of the United States, where he holds that honorable

position now, having perilled his life in the defence of his country as a private

soldier; having faced the cannon's mouth, with not a blot upon his name, and
not a human lip to utter aught against him. Now, let us see what he says.

He states that he was in front of Ford's theatre that night, sitting upon a

plank. His regiment lay out at Camp Barry

:

Q. As you sat there upon this plank, what was Sergeant Cooper doing? A. Sergeant
Cooper was moving up aucl down the pavement.

Q. Did you have any conversation with him while you remained there? A. Yes, sir.

Q. While you were sitting there, stjvte whether there was anj' change in the inside of the

theatre as to jiersons coming out at the end of any act? A. They did.

Q. State what that was, and when. A. Parties came down—I presume it was about ten

or fifteen minutes after we got there—and went into the saloon below and the saloon adjoin-

ing the theatre to drink.

Q. Were there quite a number of them? A. Yes, sir.

I now read from page 124 :

The first who appeared on the scene was John Wilkes Booth himself. What first attract-

ed my attention was his conversing with a low, villauous looking person at the end of the

passage.

Q. You mean by low, short in statm-e ? A. Yes, sir. It was but a moment before an-

other person joined them. This person was neat in appeai'ance—neatly dressed—and en-

tered in conversation. The rush came down from the theatre, and as they were coming
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Booth said to this other person that he would come out now—as I supposed, referring to the
President. They were then standing facing the place where the President would have to

pass in order to reach his carriage, and watching eagerly for his appearance. He did not
come. They then hurriedly had a conversation together ; then one of them went out and
examined the carriage, and Booth stepped into a restaurant. At this time all the party who
had come down from the theatre had gone up. Booth remained there long enough to take a
drink, I could not say whether he did or not. He came around and stood in the end of

the passage from the street to the stage where the actors passed in. He appeared in a mo-
ment again. This third party, neatly dressed, immediately stepped up in front of the thea-

tre and called the time.

Q. To have no misunderstanding, state what you mean by calling the time. A. He
stepped up and looked at the clock, and called the time to the other two.

Q. That is, he stated what it was ? A. Yes, sir.

Q. Where was the clock? A. The clock was in the vestibule of the theatre.

Q. State how the light was at the time relating to the face of the neatly dressed man who
called the time. A. I did not observe it particularly at that time. As soon as he called the

time to the other two, he went up the street toward H street. He did not remain there long,

but came down again, stopped in front of the theatre, looked at the clock, and called the

time again, looking directly at these two, and seemed excited.

Q. That is. Booth and the other man ? A. Yes, sir. He then immediately turned his

heel and went toward H street. It was then I thought something was wrong by the man-
ner in which these three had been conducting themselves, and as a soldier I had a revolver

in my pocket with my handkerchief wrapped around it.

Q. What part of it ? A. Around the revolver. We wore artillery jackets, and the revolver

was in my breast pocket. My suspicious were so aroused that I unwound my handkerchief
from around my revolver. It was not long before he appeared again, going on a fast walk
from the direction of H street.

Q. How did he look then? A. He placed himself in front of the theatre, where the light

shone clear on his face. There was a picture on that countenance of great excitement, ex-

ceedingly nervous and very pale. He told them for the third time that it was ten minutes

past ten o'clock. That was the last time he called it. It was ten minutes past ten o'clock.

There was a picture on that countenance of great excitement, exceedingly

nervous and very pale. Well, it was not very strange, for they had just reached

the hour when they were to perform this horrid deed.

Q. Did you see that man distinctly ? A. I did.

Q. Very distinctly ? A. I did, very distinctly.

Q. Do you see him now ? A. I do.

Q. Can you tell us where he is ? A. I can.

Q. Tell us where he is. A. He sits there, (pointing to the prisoner.)

Q. Is that the man ? A. It is. I have seen his face often since while I have been sleep-

ing—it was so exceedingly pale. He hurried up towards H street again, and that is the last

I have seen of him until lately.

Q. You say he was the prisoner at the bar? A. Yes, sir; and I say that I have seen him
since, while I have been sleeping.

Q. Did it make a very strong impression from what occurred at the time ? A. It did, sir.

Q. What did Booth do then.' A. He walked directly into the theatre.

Q. Did you call anybody's attention to this at the time ? A. I did.

Q. Who? A. Sergeant Robert H. Cooper.

Q. Did you point out at the time who Booth was?
(Question objected to by Mr. Bradley and withdrawn.)

Q. Where did Booth then go ? A. He entered the front of the theatre.

Q. Where did you go, and who went with you ? A. Sergeant Cooper and myself went to

an oyster saloon. Sergeant Cooper was particularly with me.

Q. How soon after you got into the oyster saloon did you hear of the murder. A. We
had not time to eat our oysters.

Q. What did you do when you heard of it? A. We did not go to the theatre. We hur-
ried right up H street to the camp. I thought a detail would have to be made, and as I was
first sergeant I would have to be there.

Q. Did Sergeant Cooper belong to the same camp ? A. He did.

Q. Did you both go up H street? A. Yes, sir; we both went up to H street, and out H
street.

Q. When you got out to H street what did you do ? A. We passed out to Camp Barry.

Q. What occurred on the way ? A. A lady hoisted the window of her parlor and asked
us what was wrong down town.

How happened this lady at that time, before there had been the least alarm,

to ask what was going wrong down town? When Webster murdered Dr. Park-
man, they told him they had found the budy ; and said he, " Did they find it

all ? " What was going wrong down town ?
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Q. What did you say, and what did she reply? A. I told her that President Lincoln was
shot. She asked me who did it. I told her Booth. She asked me how I knew it. I told
her a man sa\*^ him who knew him.

Q. AVill you tell us what was the condition of the moon at that time? A. I cannot say
exactly. I disremember.

Q. Do you know \\hether it was full or different at the time? A. It was light enough for
us to see some distance on the street.

Q. Do you know whether the moon was up ? A. Yes, sir ; I believe it was.
Q. Do you know whether the moon was then at or about the full? A. I cannot say.
Mr. Br.\dlky here interposed an objection to the course of examination being pursued.

The witness had answered that he did not recollect what the condition of the moon was, and
he did not think it altogether proper to pursue this line of examination further with leading
questions.

Mr. PlERREPONT. Very well, sir; I will not press the examination further. The alma-
nac will show what the condition of the moon was on that night.

Q. Please describe this woman who opened the window, and with whom you had this
conversation. A. She appeared to be au elderly lady.

Q. How was she as to being stout or otherwise ? A. I could not say particularly. She
resembled the lady on the trial of the conspirators—Mrs. Surratt.

Q. Have you seen the house since? A. I have.
Q. Do you remember the number? A. I do—.54L

Q. Tell the jury which side of the street it is on as you go up. A As you go toward the
camp—an easterly direction—it is on the right-hand side.

_
Q. Is there anything peculiar about the house ? A. Yes, sir ; I recollect the steps dis-

tinctly as they appeared that night.

Q. Tell the jury how the steps are. A. la order to answer her question I had to go up>-

in the direction of the steps, which are very tall.

Q. Will you state what was the manner of this woman when she thus addressed you f
A. She just asked the question.

Q. State whether her manner was excited or not. A. I do not recollect.

Q. What then did you do ? A. Passed on toward the camp.
Q. Did you pass swiftly or slowly ? A. Passed along on a fast walk.
Q. At the time she opened the window, state whether anybody was ahead of you in the

street. A. There was not. We met two policemen a short distance beyond that, who had
not even heard of the assassination. What I mean by this is, that no pedestrians had passed
that way.

They were tte first, as appears afterward iu the testimony of Cooper, to give

the information to these policemen.

I now come to the testimony of Sergeant Cooper, who was with Dye at this

time. I read from page 184. You will remember Sergeant Dye stated that

while he sat upon that plank. Sergeant Cooper was walking up and down the

pavement. Sergeant Cooper says :

I was walking up and down the street. I walked up to the comer of F street once, crossed
over to the other side of Tenth street, and walked down the other side.

Q. Did you cross back again on the same side the theatre was ? A. Yes, sir ; I went
across right in front of the theatre.

Q. State whether you spoke to anybody; and if so, to whom? A. I do not remember
correctly. Sergeant Dye was sitting there, and he and I may have had some conversation.

We had conversations at different times.

Q. While you were walking about? A. Yes, sir, we did. When I came to where he was
sitting I sometimes spoke to him.

Q. Did you speak to any other person that you remember? I do not remember that I did.

Q. You spoke of the President's carnage standing by the platform ? A. Yes, sir ; we ob-

served that when we went there.

Q. Did you see anybody about the carriage; and if so, who did you see? A. The driver

sat on the carriage, and while we remained there a gentleman approached the carriage to the

rear, and looked in at the rear of the carriage.

In the same way that Sergeant Dye had spoken of it before.

Q. Tell what kind of a man he was ; I speak of age, height, dress, and appearance. A.
He was a young man, very genteelly dressed ; that was all I noticed about liiui. I did not

observe him particularly.

Q. As to height, what would you say? A. I presume he was about five feet eight or

ten inches.

Q. Compared with yourself, what was his height, without going into feet and inches ? A.
I think probably he was about the same height 1 am, as nearly as I can recollect.

Q. Did you see any other man standing there near the wall ? A. I observed a rough
looking man standing near the wall of the theatre.

i 85
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Q. Tell about his height. A, I would say, to the best of my recollection, that he was not
as tall as the other gentleman, who looked into the rear of the carriage.

Q. Did you see anybody go into the drinking room by the side of the theatre ? A. Yes ;

I saw a gentleman go into the drinking saloon below the theatre.

Q. Who was he ; did you know him ? A. I did not know the gentleman; he was pointed

out.

Mr. Bradley. That is not evidence.

Mr. PiEKREPONT proposed to show that this man was pointed out to witness as John
Wilkes Booth.

Objection sustained.

Q. I will ask you if the same person who was pointed out to you went into the drinking
saloon ? A. Yes, sir ; I observed him go into the dnnking saloon.

Q. Was he pointed out to you, and his name given 1 A. Yes, sir.

Q. Did j'ou see him come out ? A. Yes, sir.

Q. After this man came out from the saloon, what did he do ? A. I did not observe him
after he came out from the saloon.

Q. Before that, did you hear any one call the time; and if so, what did you hear the last

time you heard it ? A. The last time I heard it called was ten minutes past ten. It was
after this gentleman came out of the saloon.

Q. Did you hear the time called before that? A. I cannot recollect distinctly whether I

did or not. I have a faint recollection that I did, but I am not certain.

Q. Were you so situated at the time you heard the time called, ten minutes past ten, that

you could see the face of the man who called it ? A. No, sir ; I was not.

Q. What did you and Sergeant Dye then do? State what occurred. A. We started round
a corner, and went to a saloon to get some oysters.

Q. Did anything occur exciting your suspicion at this time? A. I do not know that I

could say that there was anything particular that excited my suspicion.

Q. As you were going down H street to camp, on which side of the street did you go ?

A. We went down the right-hand side to somewhere about the printing office.

Q. What occurred, if anything, on your way down? A. As we were going down H
street there was a lady raised a window, put her head out, and asked us what was going on
down town, or something to that effect.

Confirming essentially all that Sergeant Dye said. Sergeant Cooper was
walking up and down, and did not see all that Dye saw. Now, I have one
word to remark in this connection ; that wherever you find witnesses not situated

exactly alike, in reference to seeing or hearing what transpires, place them upon the

stand, and if each tells precisely the same story the other tells, that he saw precisely

the same things and heard the same words, and there is anything complicated

about it, you may be entirely sure that story is made np. No two men see

alike, no two men hear and remember the same words alike. They may see

one specific thing or hear one single sentence; but when you place two men,
one sitting and the other walking about, their faces turned in a different way,
and their attention differently directed, and you find the two telling a compli-

cated story exactly alike, the story is made up. The truth of it is apparent

from the fact that one tells what he heard and saw, and the other tells Avhat he
heard and saw. They do not both see precisely the same thing or hear pre-

cisely the same words It is just as I explained to you, when you find a sig-

nature that will exactly fit your own, will exactly cover it in distance, size and
space, it is a forgery, not real. Here are these men, with little differences in

their statements ; but their story is substantially one.

Now, gentlemen, we have reached this point before the theatre by three men.
Booth is steu 1 efore the theatre by three men, and Surratt is seen, two recog-

nizing bim positively, the other giving a description of him. He did not say
positively. Dye was so situated that he could not be mistaken. Cooper saw
him and described him as he went up to the carriage—both going up H street

at the same hour, and the same thing occurring. Booth goes into the drinking

place and takes his drink, and when the last time is called, stealthily goes into

the theatre, passes into the box of the President, lifts his impious hand and kills

that man, who is there trying to divert himself from the burdens and toils which
were pressing him by some little diversion with his wife and friends. It was
the time, if you remember, after Lee's army had surrendered, and it was the

very day when he had been with General Grant ; and if General Grant is in the
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room he will remember it, for he told me of it himself; it was on the very
day he was in the cabinet with General Grant, devising what means of leniency,

what easy modes could be brought about to restore peace to this bleeding
country. All remarked how gentle, how kind, how lenient was his policy

on that fatal day, well remembered by the general-in-chief, and well remem-
bered by all his assembled cabinet who were there with him. He indulged in

no pleasures, he had no amusements, but occasionally relieving himself from his

toils, went to the theatre that he might be diverted. His other and sole diver-

sions, as is well known, were to go to the hospitals, to the sick soldiers, and cheer
them up, to sooth them in their sorrows, and be by the side of their dying beds,

as he frequently was. And here this occasion was selected, by the side of his

wife and by the side of his friends, that he should, by the assassin's haml, be
stricken down and die. The counsel ask, have we not had blood enough; isn't

it all right? They ask this jury of twelve men of the city of Washington to

say it's all right ; there is no guilt about it—those who were engaged in the plot

and those who perpetrated it ; it is all right. It is right if they are not guilty.

When they call upon you to say a man is not guilty, who was one of the

plotters, they call upon you to say it is all right. They would not be willing

to put it in that form, but this is the real form in which you cannot escape its

being put. The form is, gentlemen, do you say the plotters in that great crime
are innocent ? If they are innocent, then they aie right. Will you tell this com-
munity, your wives, your neighbors, your clergymen, your own souls, that this is

right? It is right if there is no guilt. The whistle, the signal, sounds when
Booth goes in; the time is called; the man hastens up H street; Payne mounts
his horse at this given signal, and goes to the house of Secretary Seward, goes
there and that murderous, that awful scene ensues in the presence of his daughter,

by the side of his wife, the sick and almost dying man, mangled and cut to

pieces in this brutal way, with those trying to protect him stricken down, his

own son's life almost destroyed, almost by a miracle saved ; his daughter from
the shock goes to her grave, and his wife in a few weeks from that hour dies.

Have we not had blood enough ? Have not we had murder and assassina-

tion enough ? Is it not time that a jury of twelve men shall say there has Lieen

enough, and we will stop it ? No jury has said a word upon this subject yet.

No twelve men have taken up the question and passed upon it. The civilized

world have passed their verdict upon it, and it is a verdict of condemnation

;

13,000 rebel prisoners at Point Lookout passed their verdict—have writ the

severest condemnation upon it that words can express. The entire govern-

ments of the civilized world have expressed their condemnation of it ; they said

there had been blood enough. The Turk, the intidel, the Chinese, the Japanese,

the Greek, the Arab, the Protestant, the Catholic—from sea to sea, from pole

to pole,' over this whole wide world send their letters of condolence and their

resolutions of condemnation of this terrible crime. Yet the counsel tells you
this is not different from the commonest murder of the lowest vagabond in the

streets. That is not the verdict of Christendom ; that is not the verdict of

brave men who were rebels ; it is not the verdict of those 13,000 rebel prisoners;

it is not the verdict of humanity ; it is not the verdict of man.

Now what happened 1 This deed is done ; Herold and Booth flee. Flee

where ? Flee forthwith to the house of the mother of this prisoner to get arms,

get the field-glass, get the ammunition, get the whiskey, which on that day she

had ordered to be prepared ; the arms which her own son a few weeks before

tad secreted, which he in connection with Herold had brought from T B there

and hid them ; had told his mother ; and Booth and Herold called upon Lloyd,
" for God's sake make haste and get those things." With them they escaped;

with them they were taken ; the things are brough there as living witnesses to

testify with their dumb mouths against this awful crime.

Now, gentlemen, who did the deed? You notice, from the testimony here



1340 TRIAL OF JOHN H. SURRATT.

given, that the first idea of all was that John Surratt was the one who had as-

sassinated Mr. Seward. It turned out it was another tnan who had assassinated

Mr. Seward, the very man who it had been arranged before should kill Lincoln

It was this bloody Payne. It was he who did the deed, and what became o

him 1 He wandered about in these streets, and knew not where to go, or how
to flee. His horse was found, but he was not found. Distracted, almost, as it

were, and like a wandering damned spirit, he returned to the very house where

the plot had been formed, and there enters on that Monday night; and he says,

as he came there, he came at Mrs. Surratt's call to do her bidding in a menial

labor. He had done her bidding in other things, or he had done that which

he had plotted in other things, and he returned to that same house where he was

arrested ; and there, when she arose from her knees, she came out, lifted her

hands, and said before God she never knew that man. And when she passed

out by Colonel Morgan, in a confidential whisper, said to him, " I am so glad

you officers of tlie government have come here to protect us, for that man with

a pickaxe came here to kill us."

Well, we have had blood enough. No jury yet has ever passed on one of

these crimes
;
you are going to do it now. The world looks on, your own

frit nds look on, your God looks on. It is for you to try ; it is not for me.

I come now to the flight. I turn to page 498 ; to the testimony of Charles

Eamsdell, from Boston, Massachusetts, belonging to Co. D, 3d Massachusetts

artillery. He was on his way, with Staples, another soldier, to Fort Bunker
Hill, and had proceeded a short distance from this city, in the early dawn on

the morning of the 15th, after this murder :

Q. Tell the jury how you went—whether on foot or horseback ? A. On foot.

Q. What was Staples ? Was he in your company ^ A. He was a private in my company.

Q. About what time did you leave Washington ? A. I could not tell exactly what time

—

between four and five.

Q. Will you tell the jury, after you got out on the Bladensburg road, what you saw that

attracted your attention ? A. I saw a horse hitched to an opening in the fence, about two
miles from here.

Atzerodt was afterward found to have left here on foot, not taking away his

horse. You will find this horse answers the description of the horse Atzerodt

rode, and which he probably took and tied at this place to aid in the escape.

Q. Describe that horse. A. It was a dark bay horse.

Q. Describe his forehead. A. I think he had a star on the forehead, if I recollect right.

Q. What of his feet ? A. 1 do not recollect exactly, but I think he had one white foot.

Q. What had he on him? A. Trappings; a citizen's saddle, and a piece of woollen

blanket under it.

Q. What kind of a blanket was it? A, Soldier's blanket, I think it was.

Q. Was he saddled and bridled ? A. I think he was.

Q. How near the house was it where he was tied? A. It may be a hundred yards from it.

Q. Did he excite any remark ? A. No, sir ; not at the time.
,

Q. You observed him ? A. I did.

Q. Soou after you passed this horse tell the jury what occurred ? A. About fifteen minutea

after I passed this horse a man rode up to me on this same horse and asked me if there would
be any trouble in getting through the pickets, or something of that kind.

Q. What did you tell him ? A. I do not recollect what I told him exactly, but I think I

told him 1 thought there would be, or something to that effect. I asked him if he had heard

the news of the assassination of the President.

Q. What did he say? A. He did not make any answer, but gave a sneering laugh.

Q. WMiat did he do ? A. He looked back and on both sides.

Q. In what manner? A. He appeared to be very uneasy, fidgety, and nervous.

He looked just that way when he got on the steamer Peruvian, and even in

mid-ocean when on his way to England he looked that same way. He though}

everybody he saw was a detective coming to take him—"nervous" and "un-

easy." It began after the bloody deed. After that the nerves of no man get

steady again—never, never, never.

Q. Could you discover anything that arrested his attention ? A. There was a man coming
from the city, an orderly, I think, carrying despatches to Fort Bunker Hill. As soon as he

saw him coming he rode away.
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Q. What did he say when he saw this man coming ? A. He said he thought he would try
it, and rode away.

Q. Try what ? A. Try the pickets.

Q. How did he ride ? A. The horse went at a pretty fast gait.

(The prisoner was here requested to stand up in such a position tliat the witness might see
his back.)

Q. Did you ever see that man (pointing to the prisoner) before ? A. I think I have seen
that back before.

Q. Did you see it on that horse ? A. I think I did.

No cross-examination.

Yoli remember the appearance of the witness. He was not cross-exfimiiipd
;

I suppose for the same reason that the ferryman was not. They thoii^Iit the
more he was cross-examined the more likely it would be to be made stronger.

Now let us see what happened in the order of time. You had it in evidence
before you that these railroads were stopped ; that they did not go as usual.

Where did this man go, and when did this man see him 'I This horse has never
been found— the only one of all these horses that has not been found and iden-

tified. Other horses were found and brought to General Augur's headquarters.
You recollect the condition one of them was in, with the sweat standing in puddles
under liim. This horse was never found ; where he is I do not know, and I do
not know that anybody knows. But the man who rode him has been found.

And where did he go to 1 The next place we find him is on the boat going
from Whitehall to Burlington, Vermont, on the night of Monday following

the assassination—the first trip the boat made that season. He gets to the de-

pot at Burlington ; a short man is with him, who does not talk. This man talks
" Canuck," as you will find from the evidence I shall read. They are too late

for the train. They ask permission to sleep in the depot. They lie down until

four o'clock, when they are called, take the train, hurry off; they are gone.

Bliun, who kept the depot, picks up where the tall man lay a handkerchief, and
on that handkerchief was written the fatal name "John H. Surratt " He picked

it up that morning. There is no doubt about that fact, much as they tried to

make it appear differently. The next we find of him is on the railway. Hobart
finds two men standing on the platform, who professed to have no money. The
tall one does the talking ; the other one says nothing. They pretended they
had been laborers in New York and had not any money. Yon can easily see why
he wanted to appear as a laborer. The witness tells you he undertook to talk like a
" Canuck," as they call it in Canada; but when he grew earnest in urging him
to allow him to remain, he forgot the " Canuck," and passed into good Yankee
English. Let us see what he says about it. I read from page 174, and from the

testimony of Blinn

:

Q. Do you remember when the first passenger boat of that season landed its passengers at

Burlington that season? A. The first trip made by the boat that season was the ITtb of

April.

Q. What day of the week ? A. Monday.
Q. Can you tell whether it arrived in time for the passengers to take the train ? A. It was

four hours late.

Q At what time did it arrive? A. About twelve o'clock in the night.

Q. Were you on the watch that night in the depot? A. Yes, sir.

Q. Did you see two men in that depot? If so, tell us about them. A. There were two
men came in from the boat ; one was a tall man, and the other shorter. They requested per-

mission to sleep in the depot until the train left for Montreal.

Q. At what time did the train leave ? A. The train left at 4.20 the next morning.

Q. Where did that boat come from ? A. It came from White Ilall, and connects with the

cars from New York city. It runs from White Hall to Rouse's Point, on the lake.

Q. State what arrangement, if any, was made between you and them about sleeping there.

A. They requested permission to sleep on the benches in the depot

Q. Which oue made the request ? A. Tiie taller gentleman ; he did all the talking.

Q. What did he say ? A. He wished to know if he could sleep there. People very often

come along in that way, when the cars from the Rutland road were late.

Q. I am merely asking what he said ? A. He wished to know if he could sleep there. I

asked him if he did not wish to go to a hotel. He said he thought not; he was going to

Montreal on the early train, and would like to sleep there in the depot.
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Q. Di(] you call liim ? A. Yes, sir; in time for the train.

Q. At what time did you call him? A. I should think four o'clock.

Q. In the morning ? A. Yes, sir.

Q. That was on Tuesday? A. Yes, sir ; that was on Tuesday morning, the 18th.

Q. After he went out did you see anything^ where he had been lying ? A. I did not.

Q. Any article? A. I did not, until daylight.

Q. Did you at daylight ? A Yes, sir.

Q. Have you it here ? A. I have, or something that resembles it very much.

Q. Just look at it and state if you recognize it as the same. A. (After examining it.) I

do recKgnize it as the same handkerchief.

Q. Where, in relation to where the tall man slept, was that? A. That v^^as near the seat,

on the floor, where his head lay.

(The handkerchief was here shown to the jury.

)

Q. Is there any name on it? A. Yes, sir; "J. H. Surratt, 2."

Now, here were two men, one tall and slender, and Blinn tells you that under

the head of the tall one, where he lay, he found this handkerchief, marked
" John H. Surratt." Let me trace them and see where the two men, the tall

one and the shorter, were next found. But first, I ask you to remember what

day this was, and to notice that it was while Holohan was still in Washington,

and before that handkerchief, with the name of " John H. Surratt" on it, which

had been washed by Susan Jackson, and laid out to wash on that Friday night,

had passed into the hands of Holohan at all.

I come now to the testimony of Hobart, page 169 :

Q. Between the 10th day of April, 186.5, and the 20th day of April, 1865, state whether you
were the conductor on this same road ? A. I was, and have continued to be ever since.

Q. Do you remember about what time in April, 1865, the first boat came up the lake that

left passengers at Burlington? A. I got the passengers from the first trip up the lake by the

boat on Tuesday morning, in April.

No chance for any mistake here.

Q. Have you any memorandum of what kind of a night it was prior to this morning that

you took these passengers ; I mean as to whether it was stormy or otherwise ? A. I think it

was a clear night, but I am not sure.

Q. At what time in the morning or night was it that your train started ? A. I started from

"White River Junction at 11.55 at night ; I cannot say whether we were then on time or not,

but tliat was the time of starting.

Q. Where did you go? A. Directly to St. Albans.

(The prisoner was here requested to stand up, that the witness might see him. He did so.)

Q. Will you tell the jury what occurred on the train that night that was peculiar? A. I

arrived at Essex Junction at 5 o'clock in the morning—Tuesday morning. I left Essex
Junction with the passengers from Burlington and the boat on Lake Champlain. As I went
through the train, I found between the passenger car and the sleeping car two men standing

on the platform ; they were on the platform of the passenger car, one on each side of the door.

I spoke to these men, and asked them for their tickets. They said they had none, and that

they had no money ; that they had been unfortunate.

You can easily see why, if they both were criminals in flight, they should

want to conceal themselves as laborers, just as Payne, when he came to Mrs.

Surratt's, undertook to conceal himself as a laborer. They could get along

Avithout being stopped so often until they got out of our jurisdiction.

Q. Please describe these men. A. One of them was tall ; he was about my height as he

stood up in the car ; he was rather s^lim ; had on a scull-cap—one of those close-fitting caps—
and a short coat. His vest was opened down low, and his scarf came over under his collar

and stuck in his vest.

I will call your attention presently to the statement of St. Marie, of what the

prisoner told him in Rome, in walking with him on that afternoon, as to how he

made his escape from Washington, and what disguise he had.

The other man was a short, thick-set man, of sandy complexion, with whiskers around his

face, and had a slouch hat on.

Q. Of what color were his whiskers? A. Sandy, I think.

Q Was he a rough or genteel looking man? A. He was a rough-looking man.

Q. How was he dressed? A. I cannot state about his dress.

Q. With whom was the conversation? A. With the tall man.
Q. State what the conversation was. A. I told him to come into the car, and put my

baud on his shoulder. He came in. He said that three of them had been to New York ;

they were Canadians, but had been at work in New York ; that they had received some
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money two nif^hts before.—I won't be positive about the time—and that a third party who had
been with them got up in the night, took all the mouey they had, and left ; that he had left

them witliout auj-thiug—in a destitute condition.

Q. What were they trying to do, did he say ? A. He said they must go to Canada ; tliat

they wanted to get home ; that their friends lived in Canada, and that wlien they got home
they would get plenty of money, and would remit the amount of fare to me.

Q. What further? A. I told them that I could not carry them. I spoke to them of the

necessity of liaving money if they were going to travel, and that I could not carry them
through free. They expressed themselves as very anxious to get through. I told them that

I should leave them at the next station—Milton—between Essex Junction and St. Albans.
I was busy when I got there with the train, and so forgot them. I went through the train

again after leaving Milton, and found them in the rear end of the car. I tried them again to

see if tliey had not some money. They said they had none, but that they must go to St.

Albans ; that when they got there they could foot it. They inquired of me how far it was
to Franklin ; that they were going through tlie country. I asked them how they were going
to get there ? They said they were going afoot.

Q. State where Franklin is. A. Franklin lies northwest of St. Albans fourteen miles ;

I think the distance is about four miles from the line—the Canada line.

You see that Franklin is up there near the Canada line, and, as we shall show,

by their arrival at the hotel, they probably went there by Franklin. They did

not go by train, for they did not get there until some time later than the train

arrived.

Q. When you asked them how they were going to get to Franklin, what did they say?

A. They said that they would have to go afoot ; they had no mouey to pay their fare on the

stage ; that if I would carry them to St. Albans they would try and get home, or where their

friends were.

Q. Who did this talking ? A. The tall man.
Q. In the progress of this talk, or in the beginning of it, state what there was, if anything,

peculiar about their dialect ? A. This tall man tried to use broken English, as if he were a
Canuck, but occasionally he would get a little in earnest for fear he would be put off, and
then he would drop the Canuck and speak good square English.

Q. What did you discover as to his square English finally ? A. That was what aroused

my suspicions that thiugs were not all right ; that they were travelling incog., and I urged

the matter more than I would if they had been really poor people and I had had a strong

proof of that fact.

The court here took a recess for half an hour.

On reassembling, Mr. Pierrepont said: I was speaking to you, gentlemen,

when the court took a recess, about the flight of the prisoner. I read to you

Mr. Hobart's testimony, in which he stated that the train on which he saw Sur-

ratt was due and did arrive at Montreal at 9.45. The prisoner, you will remem-

ber, inquired of Hobart the way to Franklin, which was close to the Canada

line, and remarked that he was going across the country. From the fact which

I am about to state, it is more than probable that he did take the route he said

he would. This register which I have here, and in which his name is entered,

shows him to have reached Montreal at 12.30, whereas if he had taken the regu-

lar train from St. Albans he ought to have arrived there at 9.45.

You will likewise see from this same register that he reached this hotel in

Montreal at 10.30 on the 6th day of April, 1S65. Did he reach Montreal at

10.30 in the morning? This is one of those pieces of evidence which come in,

as evidence will always come in when it is true, to set at naught and scatter to

the winds all these wild theories of my learned adversaries, regarding " physical

impossibihties." The prisoner being here on the 3d day of April, 1865, leaves

here the next day, and arrives at Montreal at 10.30 on the morning of the 6th,

by the concessions of everybody. Now, the question arises whether he cannot

get from ^Montreal to Washington just as quick as he can go from Washington

to Montreal. My friends, "physical impossibility " has again, in this instance,

disappeared.

First find out whether a thing is true or not, and if it be true you can always

find out some way to get at it. If it is true that a man was here in Washing-

ton at a given time, and it is true that he was iu Montreal at another time, yoa

may be entirely sure that somehow or other he got from one place to the other
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place. Whether he went by a special train, express train on schedule time, or

on a freight train, is not a matter of any consequence. The question is, What
is the truth about it? Was the man here ? Yes, that is conceded. Was he iu

Montreal? Yes, that is conceded. Well, then, he got there somehow or other.

It is not worth while for us to puzzle our brains very much to know how he did

it, nor to be disturbed by anybody getting up and talking about physical impos-

sibilities.

We find no trouble now about the physical impossibility of Surratt being here

and then getting up to Montreal on the 6th ; and if that be so, then surely

there would be no physical impossibility in his getting back just as swiftly as he

went.

You will remember that Mr. Conger and a gentleman by the name of Sawles

saw the prisoner in St. Albans on the morning he got there. You will remem-
ber his inquiries of Hobart and about Franklin. You will remember that Hobart
lold him that if he continued on the train he would reach Montreal at 9.45, and

you will also remember that he did not reach there until after 12 o'clock, for

the reason, no doubt, that he went by way of Franklin, having got alarmed in

St Albans on hearing some person say that John Surratt must be somewhere
near there, as his handkerchief had been found at Burlington.

You will remember that he says he concluded, on hearing that, that it was
time for him to make himself scarce. You will bear in mind that when he told

St. Marie, in Rome, that he had escaped from Washington on the morning after

the murder in the disguise of an Englishman, that that same disguise was worn
when Hob;irt saw him on the train at the time he pretended to be a Canadian

or a Canuck. The saame disguise was on him when he was in St. Albans, and
had on the English courier's bag, which perhaps you have seen. I have seen

many of them in England, and many of them on the continent. On hearing

this conversation al)Out the handkerchief, he left St. Albans. The next we hear

of him is on his way to Montreal, which place he reached at 12.30, according to

the register of this hotel. Let us see what he did after he got there. I read

from the testimony of John Sangster, bookkeeper of the St. Lawrence Hotel

:

Q. Now turn to the 18th, when he arrived aj^ain. and tell us how many hours or minutes
he staid on the 18th. A. He did not stay any time in the hotel ; I do not know how long

;

he just came into the house.

Q. Do you know where he went ? A. I donot know the exact place; he went somewhere and
was secreted in the city, I believe.

Q. He left the hotel instantly, did he ? A. He left it instantly.

This was on the 18th. Why did he leave the hotel instantly? I will tell

you why. He had been in St. Albans and learned there that his handkerchief

had been found at Burlington, and that he was suspected of being somewhere
on that route. He therefore concluded it was about time for him to make him-

self scarce. He therefore, as I have shown, leaves St. Albans, and starts for

Montreal across the country, instead of going by the regular train. He gets to

Montreal, enters his name on the register of the hotel, and leaves there instantly.

He is then secreted somewhere in the city. He afterward tells where. He
was at first secreted at Porterfield's house; ihen at La Pierre's, and afterward

at Boucher's. Why was he secreted? He had not done anything wrong. He
had committed no crime. He had had nothing to do with the assassination of

the Presiilent, for he had been in Ehnira all the while. Now, gentlemen, let us

see how this is presently. If he was in Elmira on the 14th then he could not

have been in Washington, and these thirteen witnesses who swear to having

seen him at difierent hours during the day, and narrate minute circumstances,

such as shaving him, holding conversations with him, &c., are all mistaken.

He was not here—of course not; but was in Elmira. That ferryman who
brought him across the river; the other man, who talked with him when he

came to make certain inquiries of him, are all mistaken. He was in Elmira.
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Well, won't the gentlemen please tell us where he went when he got to Elmira ?

Won't they tell us how he got on that boat 1 Won't they tell us why he went
in disguise ? Why he hastened to that hotel and left it so suddenly ? Why
he went across the country from St. Albans, instead of going on the regular
train ? Wliy he was secreted in the city of Montreal ? He had done nothing
wrong. Why was he flying? what is the matter? Well, men used to do that

before, when similarly situated. They begin early. Here is a little bit of its

history

:

And the Lord said unto Cain, Where is Abel, thy brother ? And he said I know not.
Am I my brother's keeper ?

And he said, What hast thou done ? The voice of thy brother's blood crieth unto me from
the ground.
And now art thou cursed from the earth which hath opened her mouth to receive thy

brother's blood from thy hand

!

When thou tillest the ground it shall not henceforth yield unto thee her strength ; a fugi-

tive and a vagabond shall thou be in the earth.

That was the curse pronounced by the Almighty upon murder, that the man
should be a fugitive on the earth.

And so it was with the prisoner. He fled to the uttermost parts of the earth,

but found he was safe nowhere. In Egypt his final capture took place, and
from thence brought back to the city of his great crime.

That there may be no mistake on this subject, I read from St. Marie's evi-

dence, page 612:

Q. What road did you go ? A. Outside the city of Velletri, on what is called the road to

Naples.

Q. Did you talk to the prisoner ? A. Yes, sir. I was occasionally speaking with him in
English, and occasionally to the two others in French.

Q. Did the prisoner tell you at this time anything about his disguises? if so, what? A.
Yes, sir. I asked the prisoner how he got out of Washington ; if he had a hard time in es-

caping. He told me he had a very hard time.

Q. How did he say he got out from Washington ? A. He told me he left that night.

Q. What night ? A. The night of the assassination, or the next morning, I am not posi-

tive.

Q. What was the disguise, if any, he told you he had? A. He told me he was so dis-

guised that nobody could take him for an American ; that he looked like an Englishman
;

that he had a scarf over his shoulders. He did not mention any other disguise that I remem-
.ber.

You have heard the witnesses tell you about that scarf, and about his cap,

and you will hear presently who it was told you about his courier's bag which
he had. Thus did he escape. You will remember how he attempted to impose
his broken English—his Canuck dialect—upon Hobart, when he was trying to

make him believe that he was a laborer. In this connection, gentlemen, I will

call your attention to two remarkable coincidences. We have learned that

truth is always stranger than fiction. One of these is this : If you remember,
counsel first brought Gifford upon the stand to prove that Dye was lying when
he said that he was there on that platform. Gifford told you that there was not

anybody out there. He said if there had been he should have seen them and
put them off" the platform, as it was his duty to do. Carlan told you likewise

that if there had been anybody on that platform Gifford would have put them
off". Having got the proof that Dye was not there, they brought in little Hess
to prove that he was there, but that he was mistaken as to the person who called

the time ; that it was Hess who called the time—ten o'clock ten—and not Sur-

ratt. That is one of the results which always attend trying to prove what is

not true. They did not see where it was leading them. Great care did they

take by bringing Gifford and Carlan on the stand to prove that Dye could not

have been on the platform at all, and yet, forgetting that, they bring Hess on to

prove that he was there, but that he was mistaken as to the person who called

the time. Let us see what Carlan said. These attempts at making up some-

thing that is not real are a little curious and interesting. There is no contriv-
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ance by means of which you can make fiction appear like truth. One is real,

and has the stamp of the pure gold upon it, and the other is a forgery which is

clearly perceptil)le. It does not require a very great expert to tell the differ-

ence. I am not much of an expert generally, but I am enough of an expert in

these things, and have had experience sufficient, to tell when a man is speaking
the truth and when he is making up a story. It requires no great genius or

skill to enable one to do that. You can do it. All men can do it who will ob-

serve closely. I will show from their own statements that this is a made-up
story, and that there is not a word of truth in it. I read from little Hess's ac-

count, page 685—little Hess, the one, you remember, who they said looked so

much like Surratt that you could not tell them apart, and yet between whom,
when they stood up together, you saw there was not the slightest resemblance :

A. I was not in the American Cousin, but was in a song that was to be sung after the

performance of the American Cousin.

Q. Were they there before you or not ? A. Mr. Carlan and Mr. Gitford were there before

I was.

Q. From what direction did you come toward them ? A. As I came out of the theatre I

met them at the door.

Q. Did 3'ou leave them ? A. I did.

Q. Which direction did you take then ? A. I went right back into the theatre again.

Carlan then came on and told his story. He had not been with the witness,

and therefore had not heard what Hess had said ; and so after he came on he
found himself in a fix. He did not know what a cross-examination Avas ; I do

not think he had ever had one before. He did not know what sort of ques-

tions were going to be asked him, and he contradicted Hess dead. They
had not fixed the matter up together, or at least not this part. Ah ! gentlemen,

truth requires no fixing up ; but one lie generates another until ten thousand lies

are made from one, and no two are consistent with any truth. Lies cannot be
carried out, and as I have before said, I repeat that 1 am never afraid of a liar

on the stand.

Q. Did you sec them afterwards ? A. I did not.

Q. When you came out and spoke to them, was anything said about the time ? A. Yes,

sir; I asked them what time it was. Mr. Carlan walked as far as the first door in front of

the theatre, leading into the audience department, looked at the clock, and came back and
told me it was ten minutes past ten. Says I, "Ten minutes past ten ; I will be wanted in

a few minutes "

When I came to cross-examine him further, it came out he was not wanted
until after the play was over, and it was not over, or near over at that time

;

yet he said, "I will be wanted in a few minutes;" and then left them immedi-

ately and went back into the theatre again. " I do not think I had been there

more than two minutes when I heard the discharge of a pistol."

This was Hess's story, which Carlan did not hear; but if he had, I doubt

whether he would have had sense enough to have put it together and remem-
bered it.

Q. Did you think there was anything extraordinary in its being ten minutes past ten ? A.
No, sir ; I did not until they spoke about it.

Q. Then you had to hurry, did you? A. Yes, sir; I had nothing else to do, and I

thought that I had better linger inside than outside.

Q. The play was not then near over when the President was killed ? A. No, sir ; I think

the second scene was on.

Now, that is little Hess's own statement. He didn't know about his cross-

examination ; that was going to trip him up, aod show what he had stated to

be a lie. The second scene only was on, and yet he threw up his hands and

says, " Ten minutes past ten ; I shall be wanted in a few minutes." After

saying this, he admits that he was not wanted. Gentlemen, this was of his

own showing. He goes on :

Q. There was no occasion, then, for you to be in a great hurry ? A. No, sir ; there was
no great hurry.

Q. And you did not hurry ? A. No, sir ; I walked on leisurely.
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He was tremendously startled on his direct examination at the lateness of

the hour—so much so that he threw up his hands and instantly hurried off into

the theatre. Now, let us see what Carlan says about this same story. I turn

to page 692 :

Q. After you told liim what the time was, did he say auythiug? A. He said it was very
near time for him to go and get ready.

Q. Was that all he said .' A. Yes, sir ; I do not rememher anything else.

I want to call back to your minds just here the cross-examination of Hess,
because I had just then read to you, and you had fresh on your minds, the

antics through which little Hess went, throwing up his hands, &c., when tell-

ing you of what he said and did when informed of the time. Let us go a

little further. I have just read to you what he said when he went into the

theatre, and as he says, did not come out again, thinking that was his best

place. He goes on :

Q. He did not say anything else about the time, did he, except to ask the time? A. ^

think he made the remark that it was pretty near time for him to get ready for the song.

Q. Is that all he said ? A. That is all I remember.
Q. That is every word that you remember of his saying? A. That is every word that I

can call to memory just now.
Q. Which way did he go after he said it was time for him to dress—that being all he said ?

A. He went up the street, I believe ; then turned, and, as far as I can recollect, went into

the theatre.

Hess told you right the other way—that he went right into the theatre. As
I told you, Carlan did not hear his testimony.

Q. What is your recollection about it; did he go up the street, or go directly into the

theatre ? A. I cannot call to mind which.
Q. What is your best recollection ? A. The fact is, I have no recollection at all about it,

any more than his being there.

What in Heaven's name did he come on the stand for and be sworn, if he

had no recollection about it 1 He did not know. He knew very well from the

tenor of these questions that he was running into a difficulty, and he endeav-

ored to turn it off in that way. Men are very apt to become know-nothings

under such circumstances.

Q. Do you think he went up the street? A. He may not have gone very far.

Q. Do you think he went up the street? A. I cannot say whether he went up the street

or not.

Q. What do you wish the juiy to understand—that he went up the street, or that he did

not ? A. He walked backwards and forwards for a minute or so.

Q. Did he go up part of the street ? A. He went up above where we were standing.

Q. What did he then do ? A. I do not know what he did. He came back again.

• Q. How far did he go up ? A. Ten or tifteeu feet.

Q. Which? A. I do not know which.

Q. Did he then go directly into the theatre ? A. I have no recollection whether he went
into the theatre. He was one of the attaches of the theatre.

Q. State whether he went into the theatre. A. I do not know whether he did or not. I

was not interested in where he went.

That is the way he got along with his testimony, after all this pantomimic

exhibition of little Hess. Hess tells us he inquired the time of Carlan, and

when Carlan told him ten minutes past ten. he, throwing up his hands, repeated

it, what Carlan had told him, and yet Carlan does not recollect anything at all

of that. Hess says, too, he went right back into the theatre ; and yet this

man cannot tell whether he went back into the theatre, up the street, or where

he went.

Now, there is another curious attempt of the same kind, resulting in the same

way, as all such attempts will result. You remember the testimony of Ser-

geants Dye and Cooper in relation to their passing Mrs. Surratt's house, and of

Mrs. Surratt lifting the window and inquiring what was going on down town.

You remember that they stated the street was perfectly quiet, they not meeting

any person on it except two policemen, to whom they communicated the news

of the President's assassination. Counsel felt the force of this evidence, and
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knew that they must do something to get i-id of it. Let us see how they un-

dertake to do this. They bring on the stand a Dutchman, named Kiesecker,

who lived in a house on another street—Sixth street, I believe—the steps of

which ran back towards Mrs. Surratt's. You will remember that there is an
alley between the lot and Mrs. Surratt's house. He says he sat there smoking
on those steps until 11 o'clock that night, when his wife called him to bed. He
is asked, "Did you see anybody pass ?" "No; nobody; it was all silent."

" Did you hear anybody talking from the window of Mrs. Surratt's house V
" No." Well, it is not very likely he did at that distance. He said he could

not tell what kind of weather it was, nor whether there was or was not a moon.
He was very distinct, however, about not seeing anybody, or hearing any

talking whatever, until his wife called him to bed. Equally positive was he that

he heard no soldiers pass ; and he also states that he knew nothing of the murder
of the President until the next morning. They were very careful, however, not

to call his wife, Katrine. If they had she would in all probability have told you
that she had put her husband to bed that night ; that he had previously taken

a little lager, and that he couldn't for the life of him have told whether it was 8,

9, or 11 o'clock when she tucked him into bed. (Laughter.)

That, somehow, didn't work to their satisfaction, and what next was done ]

After some weeks had rolled by they brought on the stand a Mrs. Lambert, first,

however, bringing on her son to describe the house in which his mother and
himself lived, which house was a block and a half or more further up the street.

Gentlemen, I hope you have passed that house. I have. If you have you must
have seen how little resemblance there is between the house of Mrs. Lambert
and that of Mrs. Surratt's. They are different altogether, both as regards their

mode of entrance and their general appearance. Mrs. Lambert, on that night,

goes to the door and stands on the stoop. She is there but a few moments when
her colored servant comes and tells her it is too damp, and gets her to come in-

side. She then goes in and stands at the parlor window. A great many soldiers

pass along, then two together, whom she stops, and with whom she holds a con-

versation. The dress or appearance of these soldiers she is unable to describe.

The Dutchman didn't see or hear anybody passing. The moment I direct your
attention, gentlemen, to that awful night, you will, I am sure, recall the fact that

after the assassination of the President all was commotion, and men might be

seen in all directions hurrying to and fro. Notwithstanding this fact, the Dutch-
man sat there until 11 o'clock, and never heard or saw anything whatever of all

tbjs. Mrs. Lambert had put them in a sad plight by her testimony, and, per-

ceiving the effect of it, the counsel inquires of her, at the close of the cross-

examination, whether she was satisfied this conversation was after J 1 o'clock,

evidently hoping that she would chaugp it. But she did not understand what
he desired to have her do, or else meant to tell the truth—I care not which way
it is—and she answers, " Yes, sir; between 11 and 12 o'clock ;" which nailed it

fast. That didn't answer their purpose very well, for long before that Sergeants

Dye and Cooper had been out to their camp, and the city was all in confusion.

I have before said to you, gentlemen, that I am never afraid in any lawsuit of

lies. Truth is the only thing to be feared. Well, driven from every point on

that subject, we next hear from the counsel, toward the end of this cause, of

another physical impossibility. The first impossibility was getting the prisoner

from Elmira on the 13th. When that vanished, a few days ago, another
" physical impossibility" sprung up in the mind of the counsel on the other side

—

the physical impossibility of Surratt getting from Canada to Elmira That was
a new thought. Counsel read certain railroad statistics ; called Mr. Ball's atten-

tion to them, and asked him to note them down as he went along. He then,

from those statistics, brought in a train at 8 o'clock on the 13th, and stated that

it was physically impossible to get him there before. That was the earliest pos-

sible moment of getting into Elmira. That was a new idea. Up to this time
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they had him in Elmira, talking with Carroll, and seen by Stewart, and seen by
his partner. But now springs up in the mind of counsel this physical impossi-
bility. We had, as you recollect, a physical impossibility in getting him out of
Elmira before, but that physical impossibility we overcame very easily when we
got at it. We had never taken any pains to overcome this physical impossi-
bility, because we cared nothing as to how he got to Elmira. Our business was
to bring him to Washington, and that we have done.

Again, gentlemen have been talking very earnestly about this matter, as
though he left at 3 o'clock in the afternoon. Now, there is not a particle of
evidence of that sort, and I challenge them to point to any. The witness does
not say it was in the afternoon, as you will see from his testimony, for 1 am
going to read it on that point. I read from pages 286 and 288 :

Q. At what time did the train leave ? A. The train left at 3 o'clock ; leaving the house
at 2.45.

There is no intimation whether it was in the morning or whether it was in the
evening. The fact exists that he got into Elmira, and therefore the "physi-
cal impossibility" is out of the way as far as that is concerned. He could
easily have gotten there by special train, or by other trains, just as they might
have been running, for you will remember, it is in evidence that there were
breaks in the road caused by a recent freshet, and that the trains were in conse-

quence running irregularly.

Having followed the prisoner in his flight to Boucher's house, let us see what
that pious father says about him. I read from page 1022:

Q. Where did you first see the prisoner? A. In St. Liboire.

Q. At what time? Give us the day of the week, if you can. A. I think it was on
Wednesday evening.

Q. And that was the first time you ever saw him? A. Yes, sir.

Q. Who came there with you ? A. Joseph F. Du Tilly.

Q. Did he come afoot, horseback, or in a carriage ? A, It was in the evening, and I waa
in bed ; therefore I could not say. I heard them say, however, that they came in a cart.

Q. What time in the evening did they reach your house? A. At 9 or 10 o'clock.

Q. Did they tell you who he was when he came? A. No, sir.

Q. Didn't they give some name ? A. Yes, sir.

Q. What name ? A. Charles Armstrong.

Why did he go to Boucher's house and secrete himself there ? Why did he
there give the name of Charles Armstrong? It was entered in the register of

the hotel only a few days before as John Harrison. Why was he so fond of

this change of names ? It was not for the purpose of escaping detection, for

you know counsel have told you that he was an innocent man. Ah, gentlemen,

does not this flight, this change of names, and the other circumstances that have
been related, clearly show that he was guilty ? Yes ; he seems to have had that

same stamp upon him which the Almighty put upon Cain when he said that he
should be a fugitive for the blood of his brother. Again I ask why this flight,

and why this concealment? There was some reason for it, was there not?

He is further asked:

Q. When did you first suspect that he was John H. Surratt? A. About ten or twelve

days after his arrival at my place.

Q. Did you in early May ? A. By that time, or the last of April.

Q. By the first of May or last of April you believed he was John H. Surratt, did you?
A. A little after the first of May,

Now, so early as that, when a reward was offered by the city and by the gov-

ernment, and this fact published all over the world, he was secreted by this man
under the name of Charles Armstrong. Some months after that he escapes and
flies to Rome. While there, serving in the Papal zouaves, he is detected, and
the head of the church, which this Boucher so wretchedly vilifies, hastens to

deliver him up to justice, even before the authorities of this government asked

for him. I have said that that priest would hear from his Pope and his bishop;

and he will.
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He goes on

:

A. From a quarter to half an hour.

Q. After you found out that he was gazetted in the papers as one of the murderers and
conspirators, you let it be known to the authorities, I take it, didn't you? Didn't you com-
municate it to the authorities of the United States as soon as you found out he was the one ?

A. No, sir.

Q. Didn't you tell it? A. No, sir.

Q. Did you try to conceal it ? A. I did not speak of it.

Q. Did you try to conceal it?

Mr. Bradlev. From whom?
Mr. PiKRREPONT. From everybody.
Mr. Bradley. Conceal what?
Mr. PiERREPONT. Conceal the fact that this man was staying in his house.
Witness. I never spoke of it.

Mr. PiERREPONT. I say, did you try to conceal it? A. I do not remember.
Q. Don't you know whether you tried to conceal it or not? A. If you don't speak of a

thiug, is it concealing it ?

Q. My question is whether you tried to conceal it ? A. He was in my house.

Q. Did you tiy to conceal him there? A. He remained in my house without any outside
communication except such as I have related.

Q. I ask you if you tried to conceal him in that house ?

AViTNESS. I do not understand your question?
Mr. PiERREPONT. Don't you understand what concealment means ? Did you take the

means of concealing him in your house? A. My house was visited by my parishioners

every day.

Q. Did they see him ? A. No, sir. Some of them did when he went out hunting.

Q. Did they frequently see him ? A. No, sir.

Q. Did you let your parishioners know that you were keeping in your house a person pub-
lished as one of the President's assassins? A. Not to my knowledge.

Q. How came you to come here to testify. A. I came of my own accord.

Q. Can you tell any of those who hunted with him ? A. Joseph F. Du Tilly.

Joseph F. Du Tilly, the witness who came on the stand here to speak against

Dr. McMillan, on page 1028 testifies as follows:

Q. What physician attended him during all this time that he lived with you. A. No phy-
sician at all.

Q. Won't you give us the day of the week that he left your place to go away from you ?

A. I cannot.

Q. Will you give us the day of the month? A. I cannot.

Q. Will you give us the month ? A. Yes, sir.

Q. What month ? A. In July ; the latter part of July.

Q. Where did he go? A. To Montreal.

Q. How often did you see him after he went to Montreal ? A. I used to see him about
twice a week.

Well, he lay there in concealment then until the last of July, and then went
into concealment at the house of La Pierre, in Montreal. What was that for?

All those who had been arrested on the charge of being engaged in this con-

spiracy had been tried, and had had their sentence put in execution. He had
been where he could know what was going on, and had been visited by his

friends. He had written this letter to Atzerodt in the month of May, while

the trial was progressing. He knew all about this. He knew Avhere his

mother was ; where all were, and yet he, an innocent man, lies there concealed in

these disguises. But the counsel said to you the other day, " Why, gentlemen,

if you were advertised for wouldn't you conceal yourself ?" I put this question

to you: " If any one of you should happen to be in Canada, and you should

see in the newspapers a reward offered for your apprehension as a murderer or

conspirator to murder some man, would you, knowing you were innocent, go

into concealment ?" No, you would not. The earliest train that came would
bring you here. Would not every honest man, without one moment's delay,

go before the authorities and say, " Here I am. You charge me with a crime.

I am innocent of it ; 1 am not a cursed fugitive on whom the Almighty has

passed sentence for blood, and fleeing away, but am innocent of the crime

charged."

Mr. Mkrrick. I agree with you entirely that that would be the course of
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men under ordinary circumstances, when the law was properly administered

and the country was in an undisturbed state; but with the country in the con-

dition it then was, any man would have acted as he did at tliat time.

Mr. PiKRRKPO.XT. Gentlemen, I care not at what time. I will take you back
to between the l&th of April and the 16th of September, 18G5, when the pris-

oner was concealed. Tell me, is there a man of you who, if you had seen your
name gazetted in the newspapers, and heard of a reward being offered for your
apprehension as an assassin of the President, would have remained there con-

cealed one moment ? Would you not have hastened to the city with all the

speed you could, and say :
" Here T am. I am innocent of the crime charged

against me, and call upon you to show my guilt."

I take the gentleman's own suggestion and put it to you as men of truth,

honor, and integrity, and your answers will all be the same :
" We will at

once go and surrender ourselves up in order that the charge may be investi-

gated." Instead of that, in this instance, we find the prisoner concealing him-
self, and in the month of May, while the trial of the conspirators is progressing,

this letter to Atzerodt is written. He is in no hurry to come back to Washing-
ton, but remains there until September. Surely then the excitement is all over.

There is no further trouble about that. Peace has been restored. The pas-

sions of the hour have been made quiet. Why don't he return 1 Why does
he go aboard the Peruvian under disguise 1 Why land in Ireland as he did ?

Why wander about in the darkness and secret ways of Liverpo(jl ] Why flee

to Rome, a strange country, and join the Papal zouaves, whose language he
couldn't understand—where he was necessarily a pauper and a slave—where
he had no sympathy 1 Why, when surrendered, run the risk of losing his life,

flee to Malta, and from Malta to Egypt? Why all this, if an innocent man 1

Answer me that ? But, ah ! gentlemen, he was not innocent He was guilty,

and God said he should be a fugitive for the blood he had aided in spilling.

Ni)W we go on a little further with Mr. Boucher's testimony. Boucher ought
to have been wiser, and, like La Pierre, have kept away. I hear, however,
since I have been speaking, that La Pierre has received punishment from the

church for the part he took in the concealment of this man.
I read on :

Q. Had lie any disf^uises of any kind when he was on the boat ? A. I did not see any ex-

cept his hair, which was dyed.

Q. Was his moustache dyed ? A. I do not recollect whether he had a moustache or not.

Q. Did he wear spectacles ? A. Yes, sir.

Q. That was a disguise, was it not ? Did he have any other disguise ? A. Not to my
knowledge.

Q. Did he have his hair dyed while he was with you ? A. I do not remember.
Q. Don't you remember whether he had or not? A. No, sir.

Well, now Boucher goes on and tells us a little about himself. It was some-

what interesting to know what kind of a man this was that Avas concealing a

person under these false names, and whom he knew to be charged as one of the

assassins of the President ; at a time, too, when every honorable rebel, when
every pagan, and every heathen that heard of it—when the whole civilized

world, were sending expressions of condemnation and letters of condolence to the

government. What does he say at such a time as this ?

Q. Were you in Portland last summer? A. I passed through Portland.

Q. Did you stop there ? A. No, sir.

Q. Were you at a watering place close by there ? A. Yes, sir.

Q. A place called Cape Elizabeth ? A. No, sir.

Q. Were you at any place near Portland last summer which was a sea watering place ?

A. Yes, sir.

Q. What was the name of it ? A. Old Orchard Beach.

Q. How long did you stay there ? A. About a week.

Q. What was the name of the house at which you staid ? A. I do not remember.
Q. Was it the Ocean House? A. I do not remember the name at all.

Q. Who was there with you that you knew ? A. Two of the priests.
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Q. Who were they ? A. Father Beaurej^ard and Father Hevey.
Q. Did you state there that you were his sou ?

Mr. Merrick. Father Beauregard's son?
Mr. PiERREPONT. Yes, sir.

Witness. That is rather a hard question.

Why was it a hard question ? What was there hard about it ? The simple
question was, " Did you state when you were there at that time that you were
Father Beauregard's son ?"

He is a holy priest in the holy vestments of the church, and the learned coun-
sel called him Father Boucher.

That is rather a hard question, he says. Well, it was hard for him to say
that he did, but that was the fact. The next question is, "Did you state at

this house that you were his son ?" " I do not remember," he answers. Well,
I am pretty sure I should never confess to that priest, and I do not believe

many people ever will. There is something wrong about that man. You may
rest assured that he will not long be a reproach to the church. All churches

have bad men in them, but they finally get rid of them, and the church will

get rid of this man.

Let us read a little further :

Q. Did you register your real name ? A. No, sir.

Q. What name did you register yourself as ? A. Jary.

Q. Did you go there dressed as a priest? A. I went dressed as I am now.
Q. I ask you if you went there in a Canadian priest's dress ? A. My answer is, not with

the ordinary ecclesiastical suit we wear in Canada—not with the cassock. There is a little

difference between the dress in the two countries, and Portland is in the United States.

Q. Did you wear the priest's dress of Canada last summer at this watering place ? A. I

was dressed as I am now ; you can judge for yourself.

Mr. PiERREPONT. I have never been in Canada. My question was simply as to whether
at this watering place you did wear the Canadian priest's dress ? A. No, sir.

Q. You.say you entered a false name on the register ? A. Yes, sir.

Q. Did any diJificulty occirr there in which you were involved ? A. Not any to my knowl-
edge.

Q. Did you carry yourself or give yourself out there as a priest? A. No, sir.

Q. What did you call yourself there? A. Jary.

Mr. PiERREPONT. I mean in what character ? You say it was not that of a priest ? A. I

did not say what I was.

Q. I ask you what you called yourself there in occupation last summer? A If you want
me to say what I thought they took me for I can tell you.

Q. What ? A. They took me for a lawyer.

Q. Did you disabuse their minds of that ? A. I did not say anything about it.

Q. You did not disabuse their minds of that impression ? A. No, sir ; I thought that was
honorable enoiigh.

Suppose, when I get through with this trial, I should go to Canada, and when
I got there should dress myself in a priest's apparel and pass myself off as

Father So-and-so, and then when I got back here that fact should be disclosed,

and when questioned about it I should say, in explanation, " I thought the

character of a priest was honorable enough." How would you regard me ? You
would naturally suspect that some great hidden motive impelled me to this

strange course ; and so with Father Boucher. If I understand the rule of the

Catholic church, it is that the priest shall not put off his dress, shall not take

an assumed name, but shall always appear dressed as a holy father, which he
professes to be, prepared at all times to hear the confessions of the sinner, to

bind up the broken heart and administer the consolations of religion. I say
again the church will take care of this man.

I now come to near the close of what I have to read. I now refer to the

statemement of Dr. McMillan, page 582

:

Q. How did he happen to come to you ? What occurred that brought him? A. About
a week or ten days previous, I had met in one of the streets of the city of Montreal

Q. I understand you that a week or ten days previous, somebody came to you. Who
was that somebody ? A. His name is Lapierre.

Q. Who or what is he ? A. He is a priest.
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Q. Where does he live ? A. I do not know where he lives now ? He lived in Montreal
then. I understand he has lelt the city.

Q. Did he say anything' about Surratt ? A. Yes, sir ; he said

Mr. Bradley. You need not state what he said.

Mr. PiERREPONT. Well, lie said something in relation to somebody ? A. Yes ; that some-
body was going. I was going on the 15th of Septeiidjcr to join uiy ship. On the steamer
Montreal 1 met this Mr. Lapierre again, by agreement. He said to me that he would give
me an introduction to his friend.

Q. Did he introduce him ? A. He brought me up to a state-room, of which he had the

key.

Q. Who had the key ? A. Lapierre.

Q. State whether it was locked. A. It was. He unlocked the door, and in the room I

found tiie prisoner at the bar.

Q. Was that the first time you had seen him, when the door was unlocked ? A. The first

time.

Q. What did he say, in the presence of the prisoner? A. He introduced the prisoner to

me under the name of McCarty, the friend to whom he had referred before. I never sus-

pected who tiie gentleman was, and consequeutly I passed the evening and most of the nigiit

with him and a third party besides the priest.

Q. Will you tell the jury, when you went into that room and found the prisoner, what was
the condition of his hair ? A. His hair was then short.

Q. What was its color ? A. A dark^brown, I should say.

Q. Was it dyed or natural ? A. I did not perceive that night that it was dyed. I after-

wards found it out.

Q. What was the conversation about that evening? A. I do not remember; it was a
general conversation.

Q. Did Lapierre go on with you down to Quebec ? A. He came all the way down to

Quebec.
Q. When did you reach Quebec ? A. I should say between five and six o'clock, Saturday

morning.

Q. Do you know whether Lapierre slept in this same room ? A. I could not say.

Q. Do you know whether the prisoner went out of the room that night ? A. I believe we
went down once to the bar-room.

Q. At what time in the night ? A. I do not know ; I suppose ten or eleven o'clock. I

could not tell you the time.

Q. When you got to Quebec what happened ? A. I believe we had breakfast on board
the steamer in the morning, probably at seven or eight o'clock. Between nine and ten tlie

company sent a tug to take the passengers and their luggage on board the steamer Peruvian.

We all went on board.

Q. What occurred about the room ; how was it arranged on the steamer for the prisoner ?

A. After we aiTived on board Lapierre says to me
The Court. Was it in the presence of Surratt ?

Witness. I believe so, sir. He said he wished me to let the prisoner remain in my room
until the steamer had left. I did so ; I got the key of my room, let him in, and went with

him.

Q. Did he occupy it until the steamer had left ? A. He did.

Q. When did the steamer leave ? A. Within a very few minutes
; perhaps twenty min-

utes or half an hour.

Q. Where did Lapierre go then? A. He went back on shore.

Q. Did you see any more of the prisoner that night? A. Yes, I saw him again.

Q. Where did you see him—in your room ? A. I may have seen him in my room, but I

do not recollect. I remember that while there, after lunch or after dinner, (lunch was at

twelve and dinner at four,) the prisoner came to me, and pointing to one of the passengers,

asked me if I knew who the gentleman was. I told him I did not ; that I supposed he was
a passenger, as he was himself; that that Avas all I knew about the man. He then said he

thought the man was an American detective, and that he thought he was after himself. I

said I did not believe anything of the kind, and that I did not see why he should be afraid

of an Ameiican detective. I said to him, " Wliat have you done that you should be afraid

of an American detective ?" He said that he had done more than I was aware of, and that

very likely, if I knew, it would make me stare, or something to that eti'ect.

Q. In this connection what act did he do, if any ? A. I said that he need not be afraid of

an American detective ; that he was on board a British ship, in British waters, and that if au

Ameiican detective had been after him, he would have tried to arrest him before he left port.

He said that he did not care whether he was or not; that if he tried to arrest him this would

settle him ; and in saying that, he put his hand into his waistcoat pocket and drew a small

four-barrelled revolver.

Q. Did any other parties go down on that boat before you took the steamer? A. There

were a great many ; I could not tell you how many.

Q. Were there any whose names were given to you ? A. Yes.

Mr. Bradley. That was on the steamer Montreal.

86
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Witness. That was on the tug from the steamer Montreal to the steamer Peruvian.

Q. Now, sir, did the prisoner tell jon who any of the other men were ? A. No. I believe

he knew nobody else on board.

Q. Did you know any other man?
Mr. Merrick. Of your own knowledge ? A. Yes.
Witness. There was among the passengers William Cornell Jewett.
Mr. Merrick. Otherwise known as "Colorado?"
Witness. Yes, sir ; the very man.
Q. Who else ? A. There was also a colored man Avho had been in the service of Jefferson

Davis.
Mr. Merrick. How do you know that ?

Witness. He told me so himself.

Q. Did you know Beverley Tucker ? A. Only from having been introduced to him on that

morning of the 16th of iSeptember.

Q. Will you tell us where you saw Beverley Tucker on that day? A. I met him on the tug
going from the steamer Montreal to the steamer Peruvian.

Q. Will you state whether he went on board the Peruvian? A. He did go on the Peru-
vian, but not to cross.

Q. I believe you stated that the prisoner went by the name of McCarty ? A. McCarty;
yes, sir.

Q. When did you sail? A. I should think about ten in the morning. I cannot say posi-

tively. I know the steamers were in the habit of sailjpg between nine and ten.

Q. When morning came, did you notice more particularly the prisoner's mustache and
hair? A. After I got on board the steamer I perceived that his hair had been dyed.

Q. What did he wear, if anything, upon his eyes? A. He wore a pair of spectacles.

Q. What did he tell you about the spectacles he wore, and about his hair ? A. I do not

remember that he said anything about his hair. I remember his saying that he did not wear
spectacles because he was short-sighted, but because they aided in disguising him a little.

Q. Did you have any conversation with him after you got on the steamer behind the

wheel-house ? A. I had conversations with him every day from the 16th until we arrived at

Londonderry ; that was about nine days.

Q. Where did these conversations take place? A. If I remember right, mostly on what
is called the quarter-deck : sometimes behind the wheel-house.

Q. Will you state, what he said to you about the beginning in relation to a trip to Rich-
mond ? As I cannot give it all at once, I will ask you to begin with that. A. I remember his

saying to me that he had been in the habit for some time during the rebellion of going to

Richmond with despatches, and bringing despatches back to this city, and also to Montreal.

Q. Did he tell you what male or female went with him ?

Witness. I remember his stating that he at one time was told in Montreal that he would
meet a lady in New York.
Counsel for the defence again asked witness to suspend, to enable him to write down

what he had said.

The Court said that counsel must take either one course or the other. They must not

interrupt the narrative for this purpose, or they must allow the witness to be directed by
questions after each interruption.

Witness proceeded. That he met the woman in New York; he came on to Washington
with her ; from Washington he started on the way to Richmond, with her and tour or live

others ; that, after a great deal of trouble, they managed to cross the Potomac ; that, after

they got south of Fredericksburg, they were driven on a platform-car, drawn or pushed by
negroes. As they were drawn along, they saw some men coming toward them—live or six,

if I recollect right. They ascertamed that these men were Union prisoners, or Union soldiers

escaped from southern prisons. They were, he said, nearly starved to death ; that this

woman who was with them said, "Let's shoot the damned Yankee soldiers." She had hardly

said the word when they all drew their revolvers and shot them, and went right along, pay-

ing no more attention to them.

Q. Was the name Mrs. Slater? A. It sounds like it, but I would not be positive that it

is. The woman's name was very conspicuous in Montreal during the trial of the St. Albans
raiders.

Q. What further did he say about the condition of these men ? A. I understood him to

say they were in a very miserable way ; that they liad been obliged to hide themselves in

swamps and other places, and I understood him to say they were almost dead.

Q. Was there anything said about money in this connection ? A. Yes.

Q. What was that ? A. He told me he had received money in Richmond from the secre-

tary of state, Benjamin, several times.

Q. Did he tell you how much ? A. I remember two amounts, $30,000 and $70,000. I do
not remember at what times he received them. He stated particular times. I remember
these amounts.

Q. Did he tell you the dates when he reached Montreal from Richmond ? A. I do not re-

member that he did. All I remember about that is that he was in Richmond a few days pre-

vious to its fall; that is to say, in the week immediate y previous.



TRIAL OF JOHN H. SURRATT. 1355

Q. Did he p:ive jou any account of crossincr the Potomac at that time? If so, state it.

Mr. Bkadley desired it to be noted that all this testimony came in subject to his excep-
tion.

Witness, continuinjr. I remember his stating one day that there were several of them
crossinpj the Potomac in a boat— it was in the evening, I believe—when they were perceived
by a gunboat and hailed. They were ordered to surrender, or else they would be fired upon.
They immediately said they would surrender. The gunboat sent a small boat to them ; that
they waited uutil the small boat came immediately alongside of them, then tired right into
them, and escaped to the shore.

Q. What do you know about a telegraph communication down there discovered by'these
parties ? A. I remember one day that he said he was with a regiment of rebel soldiers one
evening; that after sunset he and some others went into an orchard or garden, close by, to
pick some fruit ; that while sitting on the ground they heard the ticking of a telegraph, or
what they supposed to be a telegraphic machine ; that they went down to the headquarters
of the regiment and reported the fact ; that the party in command ordered some soldiers to
go to the house connected with the orchard and search it ; that in tiie garret of the lionse,

in a closet, they found a Union soldier ; that they found he had an underground wire, and
was working a telegraph. They took him down and shot him, or hung him, I forget which.

Q. In passing between Richmond, Washington, and Montreal, did he state anything of
the names he took I and if so, give them. A. I remember he travelled under the names of
Harrison, Sherman, and some others I forget.

Q. You have named two specific sums. What further did he say in regard to his havino-
received money from Richmond ? He told me so many things that I cannot recollect, at this

distance of time, everything he said. All I can say, is, he repeatedly told me he received
money from Richmond. The only two sums I remember of are thirty thousand and seventy
thousand dollars.

Q. Will you give us his conversation in reference to landing in England, as connected
with our government in anyway? A. I remember the last day he was on board, which
was Sunday afternoon. After tea he came to me on the quarter-deck and said he wished to

speak to me. I went with him behind the wheel-house. He repeated to me many things
he had already said before, parts of which I have stated here, and the others I do not recol-

lect. After talking a long time in this way, he said, pointing to the coast of Ireland, in
sight of which we were then sailing, "Here is a foreign land at last. Then," said he, "I
hope I shall be able to return to my country in two years. I hope to God," at the same
time holding a revolver in his hand, ''I shall live to see the time when I can serve Andrew
Johnson as Abraham Lincoln has been served."

Q. Did he say anything about what he would do if an English officer, at the request of the

United States, should take him in England > A. One day, in talking of the mere possibility

of his being arrested in England, he said he would shoot the first officer who would lay his

hand on him. I remarked that if he did so, he would be shown very little leuiency in Eng-
land. Said he, "I know it, and for that very reason I would do it, because I would rather

be hung by au English hangman thau by a Yankee one, for I know very well that if I go
back to the United States I shall swing."

At page 591 he says :

Q. I will call your attention to the early part of April—the month of the assassination

of the President—and ask you what the prisoner told you on the subject of despatches at

that time? A. All I remember about this is that he said, at the beginning of the week
during which the assassination took place, that he was in Montreal ; that he had arrived

there within a few days from Richmond, with despatches.

Q. Did he characterize the despatches ? A. I remember that he said they were important

despatches for Montreal, which had been intrusted to him in Richmond. What they were
I have no knowledge at all.

Q. Did he say what day of the week of the assassination he was there? A. He told me that

he was there at the beginning of the week of the assassination.

Q. Did lie tell you what he received, and from whom he received it? A. He stated that

he received a letter from John Wilkes Booth, dated "New York," ordering him immediately

to Washington, as it had been necessary to change their plans and act promptly.

Q. Did he tell you what he did ? A. He told me that he started immediately on the re-

ceipt of the letter.

Q. Did he tell you anything that he did on his way to Washington? and if so, what ?

A. The first place he named was Elmira, in the State of New York.

Q. Did he state anything that he did there ? A. He told nie that he telegraphed to John
Wilkes Booth, in New York.

Q. Did he tell you what he learned ? A. He told me that an answer came back that John
Wilkes Booth had already started for \'>^asbington.

Q. Did he say anything to you in relation to his own escape ? A. He said that he ar-

rived at St. Albans one morning a few days after the assassination.

Q. What, if anything, did he tell you occurred in St. Albans that morning, a few days
after the assassination / A. He said that the train was delayed there some time, and that

I
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he took advantage of it to ^o into the village to g-et his breakfast; that while sitting at the

public table with several other persons, he saw that there was a great deal of talking and
excitement among those who were at the same table with him.

Q. Did he tell you what he said ? A. He asked his neighbor what the talk was about.
His neighbor said to him, " Why, don't you know that Mr. Lincoln has been assassinated ?"

The prisoner replied, " O, the story is too good to be true."

Q. Did he describe the man with whom he held this conversation? A. I understood him
to say an old man ; that is all I remember.

Q. Did he tell you what the man did ? A. The man whom he addressed then handed
him a'newspaper. He opened the paper, and said that among the names of the assassins he
saw his own.

Q. What did he say he then did ? A. He said that it so unnerved him at the moment
that lie dropped the paper in his seat, and that was the last of his breakfast for that day.

Q. Did he tell you anything about a handkerchief as he was going out from the breakfast

room? A. He said he got up from the breakfast table, walked into another room, and just

as he was about passing from the room he heard a party rushingin, stating that Surratt must
have passed, or nuist then be in St. Albans, as so-and-so had tound his pocket-handkerchief
in the street with his name on it.

Q. What then did he say? A- He said that at the moment, without thinking, he clapped
his hands on a courier bag. in the outside pocket of which he was always iu the lialjit of

carrying* his pocket-handkerchief, and found out that he had really lost his pocket-handker-
chief.

Q. And then what did he tell you ? A. He said that then he thought it was time for him
to make himself scarce.

Q. Did he tell you in what way he then made himself scarce? A. I understood him to

say that he made for Canada as soon as possible.

Q. Did he tell you to whose house he went? A. I remember that he told me that he went
to one Mr. Portertield's, in Montreal.

Q. Did he tell you who he was ? A. He told me Mr. Porterfield was a confederate agent

in Montreal.

Q. What did he tell you as occurring there to himself ? A. He said he staid there a short

time ; how long I could not say ; until, however, they found out that detectives were begin-

ning to suspect that he was in that house, and it was found necessary for him to leave thei'e.

Q. Did he tell you how lie left there? A. He said, that one morning two carriages were driven

in front of Mr. Portertield's house, and that he, and another party dressed nearly as he was,

came out at the same time, and got one into one carriage, and the other iu the other, and
drove otf, one carriage driving one way and the other in the other.

Q. Will you tell us how he told you he was dressed, and the one who was dressed just like

him? A. I remember his telling me that he wore at that time— I cannot tell whether he
had on the same dress that night—what is known in Canada as an Oxford jacket.

Q. W^ill you describe it? A. I believe it is what is called in this country a Garibaldi

.acket.

<Q. Did he tell you how long he staid there ? A. I understood him to say that he staid

there some two or three weeks.

Q. Did he tell you in whose house he staid ? A. He said he staid in the house of a priest

named Charles Boucher.
iQ. Did he state any circumstance connected with his leaving that house; when he left,

&c. ? In describing the place he said that between'the bedroom and the sitting-room there

was a hole cut in the partition to put a stove in ; that under the stove there was a vacant

space about six or eight inches high ; that one day while the priest was absent he was lying

on the sofa in his bedroom, when one of the female servants, desiring to know who was in

the priest's house, put her head under the stove so as to see iu the room. He saw her face as

it came under the stove, and kind of scared her away by jirniping suddenly at her.

Q. What occurred after that? A. The story was immediately circulated around thevil-

lage that the priest had a woman iu his bedroom hiding. Then the priest told him that he

could not keep him any longer ; that he must find other quarters.

Q. What then did he do ? A. He came back to Montreal.

Q. Did he tell you to whom he went? A. I understood him to say that he went to the

man who introduced him to the priest.

Q. Will you state what he related to you in relation to his secretion there ? A. He told

me that for four months and a half or so he was secreted in a dark room, from which he never

came out except a few times, when he would go out late at night and take a walk.

Q. Will you tell us the physical condition that he was in when you first saw him on the

boat? A. When I first met him the prisoner was very thin, and looked very thin, nervous,

and careworn.

Q. What was his conduct on the ship in respect to being quiet or otherwise ?

Mr. Bradley objected to the question as irrelevant. Objection overruled. Exceptien
reserved.

A. His general conduct was gentle. He would, however, show signs of nervousness when-
ever any one came suddenly behind him. He would turn round and look about as if he ex-

dected some one to come upon him at any moment.

I
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Q. Will you state wliiit occmred aftev ? A. I had left the prisoner after the conversation
that I related yesterday; I should say it was about half ]iast 9 o'clock when I loft him.
About half past 1 1 or ]'J o'clocli I was called out of the room of one of my brother ofKcers by
one of my stewards, who stated that a passenger wanted to see me outside. I came out, and
found the prisoner standing in what is called on steamers or ships after square. He was
already dressed, ready to go ashore. He had previously told nie that he had intended to

come down with us to Liverpool. He asked me wliat I would advise him to do—to land
in Ireland, or to come down to Liverpool and land there? I told him I would give him no
advice whatever : that he might just do what he pleased and land where hi^ pleaseil. He
then said, " Well, I believe I will go down to Liverpool with you." I was a little surprised,

therefore, when I came into the after-square and saw him all ready to leave. I said, " Hallo !

are you going ashore ? I thought you were coming down to Liverpool." He says, " I have
thought over the matter, and I believe it is better for me to get out here. It is now dark,
and there is less chance of being seen." Says I, "You have been telling me a great many
things about what you have done and seen, and I believe the name under which you travel

is not your real name. Will you please give me your own nauie ?" He looked about to

see if there was any one near, and then whispered in my ear, "My name is Surratt."

Q. How long after that did he go ashore ? A. Within twenty or twenty-five minutes. He
then asked me if he could get some liquor to drink ; that the bar was closed, and he wished
to have something to drink before going ashore. I told him that I would see the barkeeper,
and I had no doubt he could get some. I called the barkei'per, and he came and opened
the bar-room, and the three of us went in—the prisoner, the barkeeper, and myself. He was
nervous ; he seemed to be very nnich excited. He called for some brandy, and the three of

us each had a glass. In England and on board ship it is the habit to help any one with the

liquor they may want. They never place the decanter before you and tell you to help yourself;

but in this instance the barkeeper placed the bottle on the table and told us to help ourselves.

The prisoner took the bottle and poiu'ed out a large halt tumbler full of raw brandy. In a
few minutes I asked him if he would not drink with me. He said, " Yes," and we took
anottier, about the same.

Q. What next? A. Within a few minutes afterwards again, the barkeeper says, " It is

my turn to treat now," and asked us to take a third glass, and we did so.

Q. Did he take the third ? A. He did. I saw he was becoming rather the worse for his

drinking. By that time we had arrived at the place where the mails and passengers are taken
off from the steamships. I saw the condition in which the prisoner was, and I told the chief

officer at the navy-yard it was dark and I was afraid that the prisoner might fall overtjoard.

I said to the chief officer at the gangway, " Will you mind to take this officer by the arm
and lead him down ?" He did so.

Q. What did you do then with your ship ? A. Turned down and went to Liverpool.

Q. What induced you to make this affidavit as soon as you landed ? A. Because I thought
the prisoner was guilty of a crime, not only against society, but against civilization. I

thought it was my duty as a man to go and give him up to the proper authorities.

Was it not lii.s duty as a man 1 Would not you say it would be your duty,

and anybody's duty, as a man ?

Now, gentlemen, we have already passed him from Liverpool to Rome. From
Rome, where he met his old acquaintance ; where he was given up, and from

where he escaped to Malta, and thence to Egypt, the place of his final capture.

Does not the result of his flight convince you that there is no escape for such a

crime as he has committed ? From Egypt, in the providence of God, he is brought

here before you, who, in the providence of God, are selected to say whether ^vhat

he has done is a crime, or whether it is all right. If he is not guilty, he is in-

nocent. If he is innocent, the things in which he was engaged are right, and

you will say they are right.

I now pass to the aJibi. 1 have read to you the law upon that subject. The
law says that where witnesses on the part of the government swear positively to

having seen the prisoner in a particular place at a particular time, and the de-

fence of an alibi is set up, the prisoner must piove so clearly that he Avas in

another place as to leave no doubt whatever on the mind of the jury; and this

is required for the reason that it is so very easy to fi.x; up a defence of a7ihi;

and for the further reason that, if true, it can always be proved with very little

difficulty and beyond all question.

Now let us look to the defence of alibi in this particular case. It is the

weakest one, I undertake to say, that ever was introduced into a court of jus-

tice for a defence ; and yet all the witnesses who have testified on that point,

with one exception, doubtless told what they thought was true.
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Let us for a moment examine the testimony on this point. We will first take

up the witness Carroll. Before I proceed with his testimony, however, let me
remark that Surratt is proved beyond a doubt to have been in Elmira on the

13th. There is no doubt about that, and he came in that special train on
the 13th. The two witnesses we have introduced on that subject saw him
there; one you will remember took him across the ferry at that time. Let us

see what Mr. Carroll, one of their witnesses, says about it

:

Q. State if you cau fiud the date with any degree of certainty ? A. The first time was
the J 3th. He came iu on the ]4th also.

Q. He came in twice ? A. Yes, sir.

Q. How do you fix it was those two days? A. By our petit cash book.

Q. What fact is there in the cash book that enables you to fix the date? A. Mr. Ufford,

the proprietor of the house, went to New York on the night of the J2th.

Q. When did he get back? A. He returned on the morning of the 15th.

Q. Do you fix it by that? A. Yes, sir.

Q. Between those two dates? A. Yes, sir.

Mr. Carroll thinks he saw him between the 12th and 15th. I have no doubt
he did. I turn now to page 855:

Q. Did you tell Mr. UfFord that it was on the 12th or 13th? A. It may be, but I know
very well from our books what the dates were.

Q. Didn't you tell Mr. Uitord that it was on the 13th, and that you knew it from the fact

of the time the partner of the house was absent? A. I do not know that I remember dis-

tinctly.

Q. What date did you tell the deputy marshal, Mr. Covell, he was in your store ? A. Af-

ter consulting the books I could not have told him other than are mentioned there.

Q. Did you tell him the date ? A. I do not know ; but if I did, I could not have told him
any other date than that in the books.

I now turn to page 856

:

Q. Did you tell him inaccurately ? A. I do not distinctly remember.
Q. Did you tell him that it was on the 13th ? A. I know the first time was on the after-

noon of the 13th.

Q. W^as that what you told him? A. I cannot distinctly remember.

Was it on the afternoon of the 13th? If it was, he has knocked that phys-
ical impossibility all dead. That physical impossibility could only bring him
there at 8 o'clock at night. It is too bad to have it destroyed in that way.
But I read on :

Q. Did you tell either of these gentlemen that he came in on the 14th? A. If I told

them anything at all, I said the 13th or 14th.

That is just what he did say; and that is the time he saw him. Let us go
further. He says on page 859 :

Q. What did you state to Mr. Knapp about the date when you saw that man who you
thought might be the prii^oner? When did you tell him you saw him? A. I think I told

him the loth and 14th of April.

Q. Did you tell him you saw him the 14th ? A. I think I did.

(c^. Cannot you remember whether you did or not ? A. I think I did ; there were so many
questions asked and so many persons interested about that time that I may be mistaken.

Q. Cannot you tell whether you said you saw him on the 14th ? A. I think I said the

13th and 14th.

Q. Do not you think you told him the 12th and I3th? A. I do not think I did.

Q. What do you say about that ? A. I do not remember.
Q. They were asking you a great many questions, and very particular about the date,

were they not ? A. I do not know.
Q. Did not they seem to be very particular on that point ? A. They did not appear to me

to be very particular.

Q. Are you particular in your memory about it? Can you remember what you told him?
A. I do not remember telling him 12th and 13th.

Q. Did you tell him it was the r2th ? A. 1 do not remember that I did.

Q. Did you tell him it was the 13th? A. From the time I got the date I could not have
old him otherwise.

Q Do you remember you told him it was the 14th at all ? A. If my memory serves me, I

think I did.

Q. Did you tell Mr. Covell it was the 12th ? A. I think I did not.

Q. Did you tell him it was the 13th ? A. 1 think I told him it was the 13th and 14th.
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Q. Did yon tell him it was the 12th or 13th? A. I think I told him the 13th and 14th.

Q. Did 3-ou tell him it was the I'ith and 13th? A. I do not think I mentioned the 12th.

Q. Did you tell him it was the 13th or 14th ? A. I told him it was the 13th and 14th.

Q. That is the best of your recollection? A. That is the best of iny recollection.

Q. Have you any doubt that you told him that? A. No, sir; I have no doubt that I told
him that. Mr. Covoll said to me that Mr. Knapp had said it was the 12th and 13th ; I told
him I had no recollection of it; that the only way I fixed the date was the date of entries in
our petty cash book.

Q. Did your petty cash book have that date? A. It shows that one of the proprietors of
the store left in the afternoon of the 12th and returned on the l.')th.

Q. Did you tell Major Field you saw him on the 12th or 13tb? A. I dc not remember
whether I did or not.

Q. Did you tell Major Field it was the 14th ? A. In all probability.

He is their strongest witness ou that subject.

I now come to the witness Stewart, page 843

:

Q. Do you recollect a gentleman coming in that day to speak about getting a suit of
clothes there, who had on anything peculiar in the way of dress? A. On the 13th or 14th
of April, I do.

Q. Which? A. I cannot say which, but one or the other.

Q. Describe as well as you can his dress. A. It was a style of cut which I had never
seen before, nor have I since, until to-day. I refer to the cut and the make of the coat.

Q. How long did that person remairria the store? I should say I saw him twice. That
is, I stepped from one store to the other and saw him twice. He was there from ten to

twenty minutes. I cannot speak very definitely as to the time.

Very likely he did see him twice ; but when he is asked whether it was the

13th or 14th he says he cannot tell which. I now turn to his cross-examina-

tion, page 844:

Q. Will you tell irs what day of the month it was? A. It was either the 13th or the 14th.

Q. Which? A. I cannot tell which.

The 13:h or the 14th, and that, gentlemen, is all he says in that way.
I turn next to the witness Atkinson, page 730

:

Q. Do you recollect of a gentleman coming into that store on the 13th or 14th of April

with any peculiar dress? A. I do.

Q. Have you any means of fixing the date? A. The only means I have of knowing the

date is this fact, that it was the time when one of our house was in New York buying goods.
I made an entry in the cash book showing when he took money to go to New York, and
when he got back from New York and settled his account.

Q. 8tate when he left. A. The date of his leaving is the 12th of April, 1865.

Q. The date of his return? A. The 15th of April, 1865.

Now, gentlemen, 1 surely cannot find fault with such witnesses as those.

They do not know. Between the 12th and loth somewhere they saw this man
with a peculiar dress ; but they cannot tell which day it was. The day they

saw him was no doubt the 13th; but all they could swear to positively was to

have seen him on some day between the 12th and loth.

I come now to Dr. Bissell, and here I have to confess we have something to

meet. Up to the time when he gave his testimony on the question of the alibi

we had nothing to meet ; but his testimony is something that t^b must get

over. The counsel for the defence got over it by saying as little as possible

about it.

Now, let us see about this distinguished physician, who is a neighbor of mine

in New York. We will have to take up and consider his testimony a little

;

for you know he saw him in Elmira on the llth. I do not wonder that the

counsel on the other side did not touch him ; but we will see what he tells us.

I read from page 984

:

Q. Was there any particular reason why you observed the prisoner? State whether you

were on crutches at that time. A. I was on crutches at that time. I stopped at a little house.

I cannot recall the name. Names are the worst things for me to remember in the world. I

can remember faces.

Q. You did not stay at the Brainard House? A. I did not. I stopped at a little house on

the street that runs from the east end of the depot, south or southwest, on the south side of

the street, wtiere I had been in the habit of stopping. It was so near morning that I went

up and lay down on a lounge in the sitting-room or parlor until breakfast time. I ate my
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breakfast, and went out in quest of this man. I ascertained that he was not in Elmira. While
out, I went to a third party whom I had been directed to by letter from the town of Deposit,

I think, to find him. After g'oing and doing my business, I called at the Brainard House.
I thought I would take a 'bus to the depot and take the train back to Owego.

Q. State if you had any conversation with the prisoner at that time. A. As I went in he
passed me. I noticed his dress as he passed me. 1 went into the reading-room or ofHce

there and sat down. He came in from the bar-rocm or office, or reading-room, to the room
I was in. He passed up and down, and kept looking at me. He wanted to know if I had
been to the war. I didn't give him any satisfaction. I did not have a great deal of conver-
sation with him. I wished to avoid it myself.

Q. Referring to your lameness, he asked if you had been to the war? A. Yes, sir.

Q. And then you had a brief conversation with him? A. Yes, I had a little conversation
with him. I merely spoke with him to see if my suspicions were correct; to satisfy myself;
to see if lie would attempt to draw me out, or anything of the kind. I wanted to satisfy

myself whether he was a spotter of the Erie Railroi^d Company.

You know this doctor tells you that he was here hunting up witnesses for his

case, which he had placed in the hands of Mr. Wetmore, whose testimony on

that subject and on the character of Dr. Bissell you will remember.

I next read from page 985, cross-examination :

Q. When did you first tell these gentlemen what you knew—when did you first come
here ? A. I came here this morning.

Q. When did you first have notice you were wanted ? A. Yesterday afternoon.

Q. How did you know they knew anything about it ? A. I do not know. I have asked
Mr. Bradley how it was.

Q. Did you find out ? A. He will not give me any satisfactory answer. He said he had
been looking for some time for a man on crutches.

When he came in he did not have any crutches, I believe ; but when he went
out he needed some very badly, as you will see. Finding him so positive and
fixed in this matter, I very naturally asked him some questions. He came on

with much parade, as you remember, as a doctor. That being the case, I

thought I would find out about his patients, and he told us that Mr. Wetmore
was one of them—a lawyer whom I happened to know in New York, and whom
we had here on the stand, and who told you there was no truth in the statement.

Dr. Bissell was his client in the Erie railroad matter, but he was not a patient

of the doctor's.

I asked him:

Q. Have you any other patient in New York? A. I am not doing a large amount of

practice.

Q. What are you doing? A. I do a little office practice, and I have some outside business

which I am connected with now.
Q. What do you call outside business? A. Well, I am engaged, for one thing, with

Andrew M. Rankin, formerly of Chambersburg.
Q. I do not care who he is, I want to know what you are doing? A. I am engaged with

him in develoj)ing some patent rights which he has.

Q. What aie they—about doctors ? A. No.
Q. Anything to do with doctoring? A. Yes.

Q. What? A. They are disinfectant, and may be termed hygienic.

Q. Do you ftuow Aaron Stone, in New York? A. No, sir.

Q. Has it anything to do with his disinfectant business? A. No, sir.

Q. What are you doing m that business—that outside business ? A. We are developing it.

Q. What do you mean by that? A. Getting it ready to get it upon the market.

Q. Have you got it upon the market yet ? A. We have got one patent upon the market.

Q. What one patent ? A. It is a patent chamber pot.

I now turn to page 991. He there tells us a little more about himself^ He
cannot surely complain if I only read what he says about himself:

Q. You did not prescribe for any particular class of diseases ? A. No, sir.

Q. Nor follow any peculiar business ? A. No, sir ; I made that a secondary matter.

C^. What a secondary matter? A. The business of a physician.

Q. What did you make your principal business ? A. I have been in the habit of specula-

ting, more or less, in one thing or another—in anything at which I could make a dollar le-

gitimately.

Q. Whatever you could make a dollar at legitimately you went into? A. Yes, sir; it

would make no difference what it was.
Q. And this doctoring was a mere side amusement ? A. I merely put my name up.
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Q. When yon were keeping a restaurant and drinking place did you have your name up as

a doctor ? A. No, sir.

Q. Did you doctor any of your customers then? [Laughter.] A. I do not know that I

did.

Q. They did not apply to you to be doctored ? A. Not at all.

Q. They applied to you for drink ? A. I never pretended to go behind the bar. I do not

think I ever set out a ghiss of liquor for any one.

Q. Did you set out anything for them to eat? A. Certainly; my men did.

Q. Then doctoring is not exactly in your line?

A. Not exactly.

1 next read from page 997, where he tells us more about himself:

Q. Did you take the train ? A. Yes, sir.

Q. What train did you take ? A. The night train from New York. It is my impression

that I took the train aliout two o'clock.

Q. At night? A. Two o'clock a. m.

You \yill remember we called Guffey, who ran the trains, and he told us there

was no such train at all. By turning to page 951 counsel will find Mr. Guffey

so states. That a train came in there at 6.12 was a story gotten up by Dr.

Bissell.

There was no truth whatever in his story. I then went on, as you remem-
ber, to ask where he went in Elmira. I examined him in regard to the Braiii-

ard House, about how it looked, and about its rooms, &c., and he knew not one

thing about it. And you will recollect the falsehood he told of going to the

Haight House, Avhich was then closed and locked.

But, again, hear what he says of himself. 1 next read from page 1003.

I asked him about this house. I tried to get him to draw the rooms. He
said he could not draw, and declined to make any attempt.

I then said

:

Q. Perhaps you can tell us something about it, as you say your memory is very distinct

on such subjects. Which way were you going when you entered the house ? A. I was
going directly toward the house. [Laughter.]

Q. Were you crossing the street? A. I was upon the sidewalk Upon the same side as the

house.

Q. Did you go up steps to get in ? A. I do not know whether there is one step, two

steps, or three steps.

Q. Were there any ? A. I am not positive that there was a step to the house or not.

Q. What is your best memory about it? Were there high steps or low steps, one step or

two steps, or none at all ? A. I could not say.

Q. Were there stone steps ? A. I could not say.

Q. As you entered, was the sill of stone or wood ? A. I could not say, for I paid no at-

tention to it.

Q. Was there a platform upon the side made of wood ? A. I could not say.

Q. Was there a platform there made of stone ? A. I could not say.

Q. Did it run in right level ? A. I could not say.

Q. Was there a high stoop of stone ? A. I could not say.

Q. When you got in, what was on your right hand .' A. I do not know.

Q. What was on your left hand ? A. I do not know.

Q. What was in front ? A. I do not know.
Q. Was it a double house or a single one ? A. I do not know.

Q. But you went into a reading room and got into intimate conversation with the prisoner ?

A. Yes, sir. I went in and sat down in a chair.

Q. Where was it, on the right or left hand ? A. I cannot say whether it was upon my
light or left as I entered.

Q. Was it either ? A. I cannot say as to that.

Q. Was there a reading-room on the right hand ? A. I cannot say.

Q. On the left hand ? A. I cannot say as to that.

Q. It was the tirst story you went into when you went into that room? A. I think it

was, but I am not positive.

Q. Was it in the second ? A. I think it was on the first.

Q. Can you tell whether on the right hand or the left? A. I cannot.

Q. Can you tell whether it was on either ? A. I cannot.

Q. Were there any newspapers in it ? A. I do not know wliether there were or not.

Q. Was there a library in it ? A. I do not know whether there was or not.

Q. Was there a settee in it ? A. I think I sat upon a settee.

Q. Were there chairs in the room ? A. Either settees or chairs.

Q. Which .' A. I cannot tell which. I paid but very little attention.
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Q. You know you have a very distinct memory of thingfs. Now, as you recall tliat Bvain-

ard House, can you tell whether, when you went into that reading-room, Surratt was on the

left hand or in front ? A. No, sir, I cannot.

Q. AVhere was the desk ? A. I have no distinct recollection as to where that was.

Q. Did you see a billiard table in there? A. Possibly I might.

Q. What is your best memory? A. I do not recollect of seeing one, though I might have

seen half a dozen.

Q. Did you see a telegraphic machine there ? A. I do not know that I did. I have no
recollection.

Q. Was there a carpet on the reading room ? A. I do not know.
Q. Was there a table in it ? A. I do not know.
Q. Was there a man in it? A. Yes, sir.

Q. Tell us who the man was ? A. That man (pointing to the prisoner) came in there, and
there were three or four others.

Q. Is there any doubt about that? A. No, sir ; not in my mind.

Q. Did he come in alone? A. He did.

Q. How long had you been in when he came in? A. I saw him first upon the sidewalk

going into the house.

Q. How long had you been in when he came into the room? A. I had been iu there, I

should think, some fifteen or twenty minutes before he came into the room.

Q. When he came in was there anybody else in the reading-room beside yourself ? A. I

think there were some other gentlemen sitting there.

Q. Wliat were they doing? A. I cannot tell. I was paying no particular attention to them.

Q. Were not they reading? A. They might have been.

Q. Cannot you bring back which side it was, or anything of the kind ? A. I cannot.

Q. Was the room papered ? A. I cannot say.

Q. Can you tell what color it was ? A. I cannot. I cannot distinguish colors.

Q I cannot see, then, how your sight is so good as to remember. A. I can tell white from

black ; but when you come down to these fancy colors, I cannot tell anything about them.

Q. Who got up first ? A. I got up and left, and went to Haight's Hotel.

Q. When you got up and left, did he get up ? A. I do not think he did.

Q. Did you ever see him any more ? A. Never again until I saw him to-day.

Q. When you got to Haight's Hotel what did you do ? A. I stopped there a few moments.

Q. What did you see at Haight's Hotel ? A. It is so long ago I cannot say. I saw some
people in and about there; who they were I do not know. I am not acquainted with many
people in Elmira.

Q. When did you see this man, who is a prisoner here, after you saw him at the time of

this conversation ? A. This morning.

Q. You recognized him in a moment, didn't you? A. Yes, sir; I recognized him the mo-
ment the door was opened.

Q. In here? A. No, sir.

Q. Where was it? A. In the jail.

Q. Was he dressed as he is now ? A. He was not dressed at all then,

Q. Was he dressed as he is now, or dressed in some different costume ? A. He was in a

difterent costume.

Q. Why, then, do you say he was not dressed at all ? A. If I see you with a sack or a

dressing-gown on, I would not call you dressed.

Q. Was he dressed in the jail in the same way that you saw him dressed at the Brainard

House? A. Partially, but a different colored suit.

Q. In -what respect partially ? A. In the sack that he had on.

Q. It was of the same cut, was it not ? A. No, sir.

Q. How was it partially the same ? A. It had a belt that fastened around him ; but it was

of a little different style.

Q. What was the difference ? A. There was a difi"erence about the neck, and there was a

difference on the plaiting.

Q. You noticed particularly about the neck ? A. Yes, sir.

Q. And you remember that very distinctly ? A. Yes, sir.

Q. Then you remember just what the plaiting was there? A. I remember that it was

plaited, but not so distinctly that I can describe it. I know it was different from what this is,

Q. You say that you describe this plaiting that you saw two years and more ago ? A.

No, sir.

Q. State whether you recognized him at once ? A. As quick as the door was opened I re-

marked to Mr. Bradley that he was the man ; that I did not want to see anything further of

him. I described him to Mr. Bradley, and told him that I did not want to go to the jail to

see him.

Q. When did you say you first got the telegram ? A. I think it was yesterday, a little past

1 o'clock.

Q. Were you greatly sttrprised at it ? A. Yes, sir.

Q. What surprised you? A. That I should have a telegram to come here.
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Q. Why did that surprise you? A. I could not imagine who had informed of what I said
regard lug it.

Q. Didn't you imagine that your evidence would be of great importance to the defence if

you had seen him in Elmira on the 14th .' A. I was not positive as to tlie man. I said it

answered the description of the man I saw, and if I could seo that man I could tell.

Q. I ask you if you did not think it would be of great importance to the defence if you had
seen him in Elmira ? A. No ; I did not think anything material about tliat.

Q. You did not think it would be .' A. I paid no attention to it. I merely came to the
conclusion that I was not coming.

Q. What made you conclude that you were not coming ? A. I did not want to have my
name mixed up in the matter one way or the other.

Q. Somebody, you say, came to see you ? A. Yes, sir.

Q. How did they change your mind on this subject when you were so firm and determined
not to come ? A. He said this : If you do not go,"l shall proceed to Washington immediately
and lay your statement before his counsel, and the only effect will be to delay the court until

a subp<ena can be gotten out and served upon you here.

Q. Who said this ? A. Mr. James W. McCullough.

What do you think about a man talking in that style, who comes here and
tells you, when this man is on trial for his life, and knowing that lie was en-

deavoring to prove an alibi, that he did not think it was of the slightest conse-

quence to come and let him know that he could prove he was in Elmira on the

day of the murder ?

I will now, in this connection, direct your attention to the testimony of Mr.
Wetmore, his l.iwyer, page 1149 :

Q. How long have you known him ? A. Since 1863.

Q. Has he ever been your physician ? A. Never.

Q. Have you any letters or memoranda with you that you brought from New York that

tend to fix dates ? A. I have some letters, or had some, which I handed to General Foster.

Q. Were they letters that you wrote ? A. Yes, sir.

Q. You can tell the jury whether, on the 14th of April, Dr. Bissell was in Elmira hunting
up witnesses for this suit / A. I think not.

Q. Why ? A. My reason is, that on yesterday (having been subpcenaed the night before)

I went to the office of Mr. Eaton, who was the counsel opposed to me in that case.

Q. Of the Erie railroad? A. Yes, sir. After some conversation Mr. Eaton presented to

me these letters, which I wrote to him on the 11th, r2th, and 13th of April, 1865, and also

26th and "27 th.

This is the testimony of his lawyer, Mr. Wetmore. They were documents
that we could not put in evidence, but they were letters that were addressed to

his own lawyer.

Q. Have you examined them ? A. I have.

Q. Do they refresh your memory with regard to any fact ? A. They do not exactly re-

fresh my memory, but they confirm me in my impressions that during this time Dr. Bissell

was in my office, and also of the fact that Mr. Eaton cauie there to see him.

Q. What date was that ? A. I cannot fix the date that Mr. Eaton was there. On the

11th, ]'2th, and 13th of April, 1865, I wrote to Mr. Eaton, and he presented those letters to

me, and which confirmed me in the impression that Dr. Bissell was at that time in my office,

and endeavoring to settle the Erie railroad suit.

Q. Did you settle it ? A. Yes, sir.

Now^ we turn to what he says about his character for truth :

Q. State whether you know the doctor's character among the people for truth and veracity.

A. I have heard the character ot Dr. Bissell very much canvassed.

Q. What did you find that to be—good or bad? A. I must say that his general reputa-

tion was bad.

Q. Was it very bad ? A. Yes, sir ; it was.

And, as you observed, from the different places where that man had lived, there

came pouring in witness after witness, which are put upon the stand, the effect

of whose testimony was to give him the most blasted reputation that I ever

heard given to any man in a court of justice. And voluntarily did they come.

Now in the course of this examination this occurs at page 989 :

Mr. PlERREPOXT. Won't you turn a look toward the jury ?

Mr. Bradley. And let them see your face.

Mr. PiERREPOXT. The counsel is right. I want them to see his face; we both agree.

(To witness:) Now, where in New York were you living? A. I was boarding, before I

went there to keep house, at 1160 Broadway.
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I tliiuk you remember his face. I am sure you will not readily forget it.

No wonder that he could not give any answer to my qiiestions. He was not in

Elmira at that time, and I doubt whether he had ever been there, for he was
unable, as you perceived, to give a description of anything. I repeat, I do not

believe he ever saw the place. It is certain he did not go by the train in which
he swore he went. It is equally certain he was not there for the purpose of

getting witnesses in the suit of which he spoke, because that had already been
settled. I think, gentlemen, you saw he was telling a falsehood from the very
expression of his face. I was very anxious, as this record shows, that he should

turn his face toward you. For through his dull and horny eyes, I could see lies,

generating perjuries in his brain, like flies in a rotting carcass, and then a slow

stream of slimy larvae druled from his loathsome mouth, requiring more than all

his "patent pots" and "patent disinfectants" to cleanse the air of the perjured

and polluting odor. There was not a word of truth in anything he said.

Gentlemen, I have done. I had no expectation of occupying you so

long, for I did not know that what I had to say would spread over so much
ground. I cannot express to you in words my feeling of gratitude for your kind
attention. I have never before seen men listen so long and so attentively. I

feel that you have been listening for the purpose of getting at the truth in this

case. That is what I have endeavored to aid you in reaching ; and, with the

assistance of the court and your consciences, 1 feel confident you will reach it.

This is a matter affecting us all, Avith regard to our future as Avell as our pres-

ent ; affecting the stability of this and other civil tribunals of a like character

—

a tribunal without which there can be no liberty. Once pass from under civil

to military law ; have all crimes tried by military tribunals, instead of by a jury

of your peers in a court of law, and then you may bid farewell to liberty.

It depends on jurymen and on courts whether it shall live or die; and let me
assure you that liberty will not live without justice. It is that which keeps it

alive. With injustice it cannot live ; nor with rapine, murder and crime unpun-
ished. Neither you nor I, nor any son or child of ours, has any protection what-

ever in the community if crimes are allowed to go unpunished. The govern-

ment is for the protection of us all. It is not for the sake of vengeance or of

blood. It is for the protection of society.

I have endeavored, in bringing before you this case, to have nothing brought

before you that was not true, and to urge nothing upon you except those great

principles which lie at the basis of our free institutions, and upon the sanctity

and preservation of which our liberties depend. We have passed through a

great struggle, during which rivers of blood have been shed. Have you in

your rides, while this case has been going on, passed up beyond the Soldiers'

Home? If so, you have seen a little city there. The streets of it are green.

They are watered by a nation's tears. Five thousand brave men lie there

in that city of the dead. Go to other portions of this land, and you will find

335,000 more of our young men lying in those silent cities. Is it all for noth-

ing? Think you from their mouldering flesh no plants will spring, no fruit

will grow? And think you their spirits would not come out from their tombs

if they were to know that an assassin, a plotter, an aider and an abetter in the

murder of the head of the government was, by your verdict, to go free, after

having been clearly proven to be guilty? If a jury of loyal citizens say this

plotting against the life of the chief of the nation is all right, what will the

entire civilized world say? What the Pope of Rome, who hastened with such

alacrity to deliver up the fugitive in order that he might be brought back to the

city of his crime to be tried by an intelligent jury of his countrymen? Gen-
tlemen, what have we been taking all this trouble for if you are to say to the

fugitive who was thus concealed so long, and went through so many hardships

to escape from justice, " Why, foolish man, why flee? There is nothing wrong
in what you did; it is all right; there is no guilt in anything you have done."

I
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At sucli a declaration, gentlemen, from you, the blood in men's veins would
run cold ; the valves of the heart would cease to open ; the very stones

of the street would cry out; and there is not an honorable rebel iu the

land who would not utter his curse upon such an act.

Now, gentlemen, there has been a great deal said to you about our having
had blood enough. That is not the question here. The question is, whether
we are to stop crime. I have no thirst for blood. I would not take the life of

any fellow-creature if I could help it, unless it were to maintain the majesty of

violated law and to pi-event the destruction of my countr}', and then 1 would
not hesitate. For that purpose, and for that purpose alone, Avould I do it, not

from any love of blood. You have nothing to do with that—nothing at all. I

have nothing to do with that ; tliat lies with the Executive. Tt is in the Execu-
tive power to make whatever adjustment of any punishment for crime he may
see fit. That is not our business; our business only is to determine whether

the man charged with the crime is guilty. That is all we have to do, and it is

left to the other powers to inflict the punishment or to modify it, as may
seem to them best. I have only to say that when the man is found guilty

honest men will say so. No honest men can say anything else.

In this case, I feel justified in saying that the prisoner is proved to be

guilty, and in as overwhelming a manner as any man was ever proven guilty

in the history of jurisprudence. I appeal to any judge, any lawyer, any man
who has had experience, if there ever was a case where the guilt of the party

was more clearly demonstrated. He is proven guilty, not only beyond a rea-

sonable doubt, but beyond the possibility of any doubt. There is not a man
of you who can doubt it. It has been a strange case. It was a strange prov-

idence that brought the man back here to be tried. And now that he is here,

yon, the twelve men who in the providence of Gr)d have been selected totry the

case, are to say whether what he has done is right or not right; whether he is

guilty or not guilty. That is for you to say, not for me. / know he is proved

guilty. About that there can be no doubt. I do not believe that any of you
have any doubt whatever on that subject.

Now, the counsel have seen fit to reflect upon the district attorney, or

upon the couusid for the government, for the utterance of a sentiment ti the

etiect that the court would not dare to do wrong. No honest man dares to do

wrong. Every honest man dares to do right. Do right, and no wrong ever

follows. Do wrong, and evil and misery are sure to follow.

In 1843 I was in the city of Columbus, Ohio, and a man by the name of

Clarke was on trial for murder. Mr. Swayne, who is now a judge of the Supreme

Court, was prosecuting attorney in that case. It is reported in the Ohio Reports,

The defence was insanity. A great many doctors were brought to prove he was

insane ; others testified he was not insane. The jury were an honest, con-

scientious jury, and they were sent out. They were out all night. In the

morning when the court convened they had not agreed. The court was silent

and still. The jurymen were in a room corresponding with that, (pointing to

witness room.) Soon after the court opened we heard the solemn voice of

prayer. Some jurymen had doubted whether the man was insane, and inasmuch

as it was a capital oS'ence, and they were good men, and wanted to do right,

they proposed that the jury should kneel down and ask the God of light and

truth to enlighten their "minds, and they were in earnest prayer when the court

opened. A Mr. Wilcox, a devout man, who feared God, known well to one of

those judges sitting l>y your honor's side, (he is now gone to his home iu

heaven,) said to me " That jury will agree." The jury arose from their bended

knees ; their minds were enlightened ; they walked into the court-room and said,

" He is guilty."

Gentlemen, if there is a man of you who is iu doubt in this case, or any num-

ber of you, and you will take that test, it is all I ask. If once you are doubting,
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you will go before your God, and go on your bended knees, asking for that

light which comes alone from Heaven, to enlighten your minds to a knowledge
of the truth; as you rise from your knees, I know that God will give you light,

and I will say that your verdict is all right, whatever it shall be. Take that

test, and you will have no trouble ; take that test, and your conscience shall be
at ease. You will feel that you have done your duty to yourselves, to your
country, and to your holy oath—to the God before whom you and I shall soon

appear, and until which you and I may never meet again afer we part from this

place. And then, having done your duty to the end, if you desire it

—

" you may join with them
Who see by faith the cloudy hem
Ofjudgment, fringed Avith mercy's light."

Mr. Bradley said there were several statements of evidence by the counsel,

which he desired to correct, and if it were not proposed to give the case to the

jury to-night they would digest them, and make the corrections in the morning.

The District Attornky objected, as a dangerous precedent, after the argu-

ment had been concluded on both sides, to any further statements being made to

the court or jury.

The Court replied that no further argument before the jury would be per-

mitted. If the counsel for the defence believed misstatements of the evidence

Lad been made in the closing argument, they would be permitted to address

coriections of any such statements to the court, and the court would see the

matter set right with the juiy.

The court then took a recess until to morrow, at 10 o'clock a. m.

Wednesday, August 7, 1867.

The court met at 10 a. m.

Mr. Merrick first called the attention of the court to the statement of the

counsel in his closing argument in regard to Sergeant Dye, that if they had
known of the record the counsel introduced, the remarks they made in reference

to him would have been cruel beyond expression. The record referred to bore

date subsequent to Sergeant Dye's examination in this court, was not, therefore,

in existence at that time, and of course not known by them. The record simply

showed that the prosecuting witness, on Avhose statement Sergeant Dye had
been indicted for passing counterfeit money, had made an affidavit that he had
instituted proceedings for the purpose of recovering his money. He (^Ir. M.)

presumed that the money was paid, and the proceedings against Sergeant Dye
discontinued.

The Court said that record was not in evidence, and the remark of the

counsel therefore was not to correct any misstatement of evidence.

Mr. Merrick said he made the statement by way of personal explanation.

The counsel had stated that Susan Ann Jackson had never been examined as a

witness before Colonel Olcott. He (Mr. M.) read from the testimony of that

witness, on page 44, as follows :

By Mr. Bradley :

Q. Were j'ou ever examined as a witness about this matter before'' A. Yes, sir; Mr.
Orrut examined nie, or Captain Orfutt. I am not sure about the name.

Q. Where were you examined ? A. He carried me down to his office—I forget where it

was—in the night.

Q. When was that? A. Monday night after the assassination happened.
Q. They took you down to a guard-house, or some place. A. They took me to the office.

The Court remarked that that testimony sounded very familiar to him; he

thought the same testimony precisely was read by Mr. Pierrepont yesterday.

Mr. Merrick said the counsel had read from the testimony of this witness;

but this was on her cross-examination.

The counsel had stated that Mrs. Surratt bad engaged rooms for Payne at
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the Herndon House. He read from tbe testimony of Mrs. JIurray, page 127,
on that subject as follows :

Q. Do jou know whether any one came to your house in company with him wiien he first

applied for board ? A. No one at all. It was to me he applied. I was coming down
stairs when he came in and asked me for a room. No one was with him at the time.

Q. Did you know ilrs. Alary E. Surratt ? A. No, sir.

Q. Do you remember of her coming: to your house on any occasion? A. No, sir.

Q. Do you know the prisoner, Jolm H.' Surratt ? A. No, sir.

Q. Any member of his family ? A. Ni, sir.

The counsel stated that Miss Fitzpatrick confirmed Weichmann in his state-

ment in regard to jMrs. Surratt going to the Herndon House. Miss Fitzpatrick,
on page 525, denird everything Weichmann had stated in that regard, beyond
the mere fact that they were together.

Mr. PiKRREPONT said he had read the evidence verhatim ; that this was net a
correction of any misstatement.

• The Court said the counsel seemed to be rather making an argument than cor-

recting any misstatement of evidence.

Mr. Merrick said he did not desire to transcend the rule laid down by the
court. The counsel had denied that Judge Olin corrected his statement in re-

spect to the dust and shavings being on the carpet in the President's box. He
wished to read Judge O'in's correction from page 786, as follows

:

All I can say with reference to it is, that if I were called upon to testify to-day again,
after some reflection on the subject, I would testify as I did a few days ago, and .yet'l ought
to say, perhaps, that after such a lapse of time as has occurred between the transaction and
the present hour, if what was shown me be a correct report of my testimony before the mil-
itary commission, it is more likely to he accurate than testimony recently given by me, be-
cause all the circumstances were then hesh in my recollection, and the transaction was a
recent one. After this lapse of time it is quite possible that I may be mistaken in reference
to that fact, as to whether I saw the plaster on the floor, cut from the hole in the wall, or the
shavings that were cut by a penknife from what was apparently a gimlet hole through the
door. That is all I can say in reference to the mitter.

On page 787, Judge Olin continued :

Of course you know very well that an honest man would be more likely to remember a
transaction that occurred a short time before, than he would after the lapse of years. That
is all I can say about it.

The Court inquired if Judge Olin did not afterward say he was still under
the impression that he saw the chips and shavings on the floor.

Mr. Merrick replied that Judge Olin made this statement

:

I recollect now very distinctly the fact that the small hole in the door had been cleaned
out by a sharp cutting instrument, and yet, in reference to the question as \.^^ whetlier I saw
the plaster and the chips, it is quite possible that I am uiistHkeu as to what I testified to the

other day, I would be more likely to recollect distinctly the fact so recently after the occur-
rence than I would be after this lapse of time.

By Mr. Pierrepont :

Q. As you reproduce the scene, you say you have a distinct memory about examining
that hole ? A. Yes, sir.

Q. What is your present belief about finding the shavings or chips? A. That is my be-

lief—that I found them.

After the ruling of the court he perhaps woitld not be permitted to make
what he considered misstatements of the counsel in respect to the testimony of

Cass, Atkinson, Stewart, and others. He could not say the counsel had read

the testimony incorrectly, but he did not read enough of it to give the jury

an understanding of what it was.

The Court remarked that of course the counsel on either side might read

and comment on just such portions of the evidence as they saw fit.

!Mr. Merrick desired, by way of personal explanation, to make one or two
remarks. The counsel had stated that the Supreme Court had never decided the

military commission which tried the conspirators to be an illegal convocation.

He imderstood the decisison of that court in the Milligan case to declare, in
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efifect, all such tribunals illegal, although the identical case of that commii?siou

was not before the court.

The counsel stated that he called for the record of the trial before the military

commission, and therefore he brought it in. He desired to explain. The United

States district attorney in his argument referred to that record, and introduced

before the jury, in that connection, matter that was not in evidence. In his re-

ply he commented on what he had stated, and on the failure of the prosecution

to introduce the record, upon matter connected with it, it could be inquired into by
means of witnesses on tlie stand. When Mr. Pierrepont came to reply, after

making some remarks upon the subject, he stated that the recommendation of Mrs.

Siirratt to executive clemency by the officers of that commission was attached

to the record, had been submitted to the President, and that he recorded his ap-

proval upon the back of the paper upon which the recommendation was written,

and thereupon he threw a roll of papers on his (Mr. Merrick's) desk, saying,

" There is the original record, the counsel can read for himself." •

The DiSTFjiCT Attorney here interrupted Mr. Merrick, and protested against

his being allowed to proceed, and said the eloquence of the gentleman had

already been mainly exhibited in an attack on the officers of the government

and witnesses.

Mr. Merrick continued : He regarded this a personal explanation necessary

to be made after what had transpired. He did not read the paper thrown on his

table by the counsel for the prosecution, because he stated that it came from the

Judge Advocate General's Office, and his experience in this case taught him to

mistrust whatever came from that source. The record was carefully withheld

until all opportunity had passed for taking evidence in relation to it, and he did

not choose to touch it, coming before him in the manner it did. Mr. Pierrepont

had stated yesterday that his information in regard to this recommendation to

mercy, and the President's knowledge of it, and action upon it, had been derived

from Judge Holt. He held in his hand the publication of the record of that

trial, authorized, approved, and indorsed by the Judge Advocate General in

July, 1865, and given to the public iinder official signature, certifying to its en-

tire accuracy, as would be seen upon the pages just preceding the matter of the

records, and there was no recommendation to mercy in the book. If the ap-

proval of the President was written on the paper containing the recommenda-

tion, and the President saw that recommendation, why was it not published ?

He had only to add, that it what was said now was true, what was published

was not true.

Mr. Bradley remarked that reference was yesterday made to the map on

which had been marked a route from Montreal to Canandaigua via Ogdensburg.

He wished to say that map was not in evidence, and that no testimony had been

given in reference to any such route. The counsel for the prosecution had started

the witness from Montreal on the New York train, and that route was the only

one the jury were to consider. He had no objection to the map going to the

jury if they desired it, merely as a diagram for reference.

The District Attorney said the jury would of course take judicial notice

of any well known geographical fact, such as the location of a railroad. They
had fixed the prisoner here iu the District of Columbia.

CHARGE TO THE JURY.

The judge then delivered the following charge to the jury :

Gentlemen of the Jury :
" Whoso sheddeth man's blood by man shall his

blood be shed." So spake the Almighty to his servant Noah when the great

deluge had receded and the ark had safely rested upon the holy summit of

Mount Ararat. This is God's own law, and its wisdom is acknowledged by all civ-
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ilized nations. Now and tlien we meet with sentimental pliilosopliers who think
themselves wise above what is written, and who deem it their duty to lift up their

voices in condemnation of this fiat of Jehovah ; and although they have made
but few thorough converts to their p "rnicious doctrines, they not unfrequently
succeed in creating in the minds of honest and tender-liearted people a morbid
sentimentalism, which leads them too often to shut their ears to the stern voice

of justice, and listen only to the gentle, kindly whisperings of mercy, forgetting

that mercy to the guilty is injustice to the innocent. With such sentimentality

you have, as jurors, nothing whatever to do. It is no matter of yours to inquire

whether the prisoner at the bar is a proper subject of executive clemency, if you
believe him guilty of participating in the crime M-ith which he stands charged
before you, but simply to determine his guilt or innocence.

When the dark clouds of war, which for four years had lowered in our na-

tional horizon, had begun to lift, and the sun of peace was about to gladdi^n us
again with its benignant rays ; when the main army of the rebels, wlio followed

the traitor Lee in his retreat from Richmond, had been overpowered and had
surrendered to the military hero of the age, and the army under Johnston was,

in vain, flying from impending capture ; when our city was radiant with illumi-

nation in celebration of the downfall of the stronghold of a most wicked and
atrocious rebellion ; when the hearts of all loyal men were leaping and dancing
to the merry peans of victory, and when the eyes of all lovers of peace through-

out the land were eagerly looking to him whose great heart had never cherished

the feeling of malice for even an enemy, but abounded in love and charity for

all, in the hope that ere another year should have passed away, the hands which
had been lifted up against each other would again be clasped in friendship and
brotherly love, and States dissevered should be again united in harmonious
relations; on the 14th day of Api'il, 1S65, the executive head of this great

nation, the commander-in-chief of your army and navy, by the most foul and
wicked conspiracy the record of which has ever stained the pages of history,

was stricken down at the hands of the assassin John AVilkt^s Booth, in the

metropolis of the republic, and under the very shadow of its Capitol.

Historians and text writers on the law may tre it of the heinousness of the

crime of imagining the death of a weak or a wicked king or of a wise or benig-

nant monarch, but you know, genth^men, as well as you know that you exist,

that to murder the duly elected President of the most powerful people on e irth,

is not less atrocious in its character than to com|)ass the death of a king or au

emperor, albeit he may have sprung from the strong loins of the people, who
have made him their representative head, and may have no royal blood ccnirsing

through his veins. You may be told that it is a crime surpassingly heinous to

take or to compass the life of him who has occu[-)ied a throne, simply because

he may be the king of au enslaved people, but that to take the life of a Presi-

dent of a free republic is an offence of no greater magnitude than to murdi*r the

" veriest vagabond that walks your streets," but an American jury will only

believe this doctrine when the people have become so demoralized and corrupt,

so devoid of the love of liberty and patriotic feeling, as to prefer to have a king

and ruler foisted upon them by the accident of birth or fortunate adventure,

rather than have the making of their own selection of hnn who is to execute

their laws, and, for the time being, to stand as the representative head of their

collective sovereignty.

It is a mistake to suppose that a free people in any c >uutry will ever con-

sider it a more heinous crime to kill a king, or even to desire his death, thau it

is to assassinate a President. It is of no avail to tell you that to surround the

life of a President of a republic with safeguards as sacred and powerful as those

which, in monarchies, are thrown about a king, as you have been told in the

argument, is a modern idea, " entertained only by those whose eyes have beeu

87
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dazzled by A'isions of stars and garters, and wlio are desirous of changing our
free institutions for a mouarchial form of government."

On tlie contrary, they can only be opposed to guarding with sacred vigilance

the life of a President of a free people who are themselves prepared to submit
to the rule of a despot. Why should the people be less proud or less regardful

of the life of a ruler selected by themselves, from among themselves, than they
would be of the life of him who claimed to rule over them of his own right ?

When this question can be sensibly answered, I shall be willing to admit that

the life of a President is less worth preserving than that of a king, and that to

destroy the life of a President is a crime of less atrocity than to merely desire

the death of a prince ; but not till then; nor do I believe will you.

One of the conspirators who took the life of the President, Abraham Lincoln,

on the 14th day of April, 1865—he who fired the fatal shot—in his flight from
the scene of the murder, was overtaken by the swift vengeance of the Almighty,

and died at the hands of his pursuers. Others, charged as co-conspirators in

this enormous crime, were tried two years ago by a military commission ; some
of them were condemned to expiate their guilt upon the gallows, and others

doomed to suffer imprisonment for life in the Dry Tortugas.

You have been told, gentlemen, in the argument of this case, that those who
were tried before that military commission, and hung upon its findings, were
themselves the victims of a base and disgraceful conspiracy to murder. Brave,

gallant, and honest soldiers of their country have been held up before you as

iuhuman butchers of innocent men. It has been said, in support of this denun-

ciation, that the Supreme Court of the United States have, in the case of Milli-

gan, declared that the military court which tried Herold and others for the

murder of Abraham Lincoln was an illegal tribunal, organized without law,

without right, and without warrant in the Constitution—a mere convocation of

military men, having no right to try the cause committed to them by President

Johnson ; and it has been said that it was convoked not to try, but to condemn.

In my humble judgment the Supreme Court has made no such decision. If

so, why have not the prisoners now confined upon the Dry Tortugas for com-

plicity in the greatest crime of the age been released from their confinement ?

They have sympathizing friends enough to have applied any such decision in

the direction of their deliverance, and they would not have remained there a

wf'ek after the decision had been made to the effect that they were unlawfully

restrained of their liberty. If I understand the decision in Milligan's case

aright, it went upon the ground that the commission which tried Milligan was

not organized in obedience to the act of Congress providing for the punishment

of such crimes as he was charged with committing, and the opinion of the ma-

jority of the court went upon the additional ground that no hostile foot had

ever pressed the soil of Indiana at the time when he was arraigned before a

military tribunal thei'e, and that, therefore, that tribunal which condemned him

for acts of treason committed in that State had no authority to try him, not-

withstanding the Avhole nation was involved in the most terrible struggle for its

life. The majority opinion being thus predicated upon a misapprehension of

historic truth, we could not, perhaps, have looked for a more rightful deduction.

Unprepared, however, as all loyal hearts were for such an announcement, the

American people would be even yet more astounded to have it declared by any

court in this country that the commander-in-chief of the army and navy, the

President of the United States, has not the power in time of war to institute a

military commision for the purpose of trying a gang of spies and traitors who
have found their way within the intrenched encampments of the nation's capi-

tal to take the life of the chief of the army and navy, to assassinate all the

heads of the executive departments, in the interest of the pretended govern-

ment with which the federal government was engaged in war. They who
maintain such a doctrine profess to defend it upou the ground that uo such
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power is delegated by the Constitution, as they did who could find no warrant
there to coerce seceding States into submission to the federal authority ; but the

day has passed by when honest statesmen will longer, if they ever did, regard

the sovereignty of the federal Union as possessing no other powers save those

expressly enumerated in the Constitution.

The government of the United States was doubtless created by tlie adoption

of the Constitution. But when it had once been spoken into bi-iug it stood

upon the same level with other nations, and was clothed with all the powers
incident to an independent sovereignty under the laws of nature and of nations,

and among these was the power, in time of war or great public emergency, to

arrest and inHict upon spies and traitors the most summary punishment, when-
ever and wherever the strong hand of military justice can belaid upon them.

It is a power incident to the right and duty of self-preservation, and ought to

be exercised, just as the individual owes it to himself to strike down the assas-

sin who is feeling for his heart-strings, without waiting to lose his own life, in

order that the courts of justice may, at their leisure, proceed to try the felon

according to the formularies of the law and the Constitution. The right of

self-defence needs not to be inscribed upon parchment, either for iiulividuals or

for sovereign states. The Almighty impressed this right and duty upon the

hearts and minds of men long before he wrote the decalogue upon the tables of

stone. To say that this government has not the power in time of war to ex-

ercise this great duty of self-preservation, for want of warrant in the Constitu-

tion, is to condemn the action of the government in acquiring from France and
Spain and Mexico and Russia, territory lying f;ir beyond the limits of the ori-

ginal thirteen States, because such power of acquisition and growth is not pro-

vided for by the Constitution. Both these powers are but the incidents of sov-

ereignty, requiring no warrant in written governmental charters ; they are de-

rived from the common law of nations, and are coexistent with sovereignty.

But with this military commission, gentlemen, you have no concern at this

time ; whether it was a legal or an illegal tribunal, is not the maiter on which

you are now called to decide. The oath that you have taken requires that you
shall "well and truly try, and true deliverance make between the United States

of America and John H. Surratt, the prisoner at the bar, whom you have in

charge, and a true verdict give according to your evidence." The prisoner

stands bef)re you indicted for the murder of Abraham Lincoln, on the 14th

day of April, 18G5, in this city. About the time and place and manner of the

death of your late President no controversy has been made in the case. If

there had been, your recollection of a nation in tears, and of a whole civilized

world in mourning would have revived your memory of the sad and terrible fact.

The only question, therefore, for you to determine is, whether the prisoner at

the bar participated with John Wilkes Booth and the others named in the in-

dictment, or either or any of them, in this diabolical crime. If, from all the

evidence in the cause, your minds shall have been convinced beyond a reasona-

ble doubt growing out of that evidence, that the prisoner did co-operate with

them ; if that shall have produced a moral conviction in your minds that the

prisoner did participate in the conspiracy to murder, or in a plot to do some un-

lawful act which resulted in this foul murder, no consideration as to the legality

or illegality of the tribunal which tried the prisoner's mother ; no feelings of

sympathy for other members of the family ; no consideration of his youth, or

that other lives have already been forfeited for the crime, should, for a single

moment, tempt you to step aside from the plain pathway of duty. If, however,

upon a full and careful consideration of the whole testimony, uninfluenced in

the slightest degree by prejudice or bias of whatever character, that moral con-

viction of the prisoner's guilt shall not have been impressed upon your minds,

but you shall still entertain an honest and unbiased reasonable doubt fasteu-

mg itself upon your judgments, and suggesting that all the credible proofs
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pointing in the direction of the prisoner's guilt may be strictly true and may
still be consistent with some hypothesis of innocence which you can construct

from the whole credible evidence in the cause, you will give him the benefit of

such doubt. It is my duty, however, gentlemen, to say to you that this doubt,

to the benefit of which the prisoner is entitled, must not be a mere speculative

or capricious one, prompted by passion, or prejudice, or pity, or feeling of any-

kind save the desire in your hearts to do exact and equal justice by rendering

a verdict in accordance with the facts. It miist not be a vague suggestion that,

after all, the prisoner may not be guilty ; it must not be the mere shadow
which the angel-wing of mercy may momentarily cast upon your mental vision;

but it must be such a doubt as the voice of justice shall whisper in your ears.

If the testimony shall convince y^our understanding and judgment of the guilty

participation of the prisoner with Booth or others in this crime, such conviction

is the moral certainty required by the law, and it excludes the idea of reasona-

ble doubt.

The indictment in this case charges the prisoner with being engaged in a

conspiracy with John Wilkes Booth and others to effect the murder of Abra-
ham Lincoln, and with having succeeded in the accomplishment of that

atrocious crime.

It has been argued by the counsel for the prosecution, that to take the life

of the President of the United States is a crime so heinous in its character that

each of the conspirators is responsible for the act of each of his co-conspira-

tors, committed in furtherance of the conspiracy, so long as he continues to be

a member of that conspiracy ; and that he can only be relieved of the criminal

responsibility by repenting, abandoning, and renouncing his connection with

the conspiracy', and countermanding any orders he may have given in relation

to it.

On the other hand, it is contended by the counsel for the defence, that the

indictment nowhere charges a conspiracy to kill, or the killing of the Presi-

dent of the United States, but simply charges a conspiracy to kill, or the

killing of Abraham Lincoln, the individual; that inasmuch as there is no alle-

gation in the indictment showing that Abraham Lincoln, at the time of the

murder, was President of the United States, but simply avers the killing of an

individual the case is to be governed solely by the same principles of law which are

applicable to ordinary murder, and cannot be regarded by you as being in any
degree more heinous in its character; that even admitting that to take the life

of the President of the United States is a more heinous crime than the murder
of an individual in private station, yet, for the want of an allegation in the

indictment of \he fact of the presidency, you cannot, no matter what the evi-

dence may be as to the killing of the President and all the heads of depart-

ments, and the Vice-President, in your consideration of this case, and in making
up your verdict, regard it as a crime standing on the same footing in its atrocity

with the crime of treason or conspiring the death of a king. They argue that

although, by the common law of England, to compass the death of a king is a

crime so heinous in its character as to admit of no accessories before the fact,

yet the law of murder is difierent in England and here, and that in cases of

murder he who counsels, aids, or commands another to commit murder, without

being piesent to render material aid in its commission, can only be proceeded

against as an accessory before the fact, and not as a principal, as in this case.

You are told that it must both be alleged in the indictment and proved by the

evidence, or you cannot consider the killing of a President, or the conspiracy

to murder him and all the chief ofiict rs of the government for the purpose of

bringing anarciiy and confusion on the nation, and thus to favor the cause of

the rebellion.

But there are some things of which coru-ts and juries will- take judicial no-

tice. One of the elements of the definition of murder is "the killing of a
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reasonable creature." It is never either alleged in the indictment or proved
in the evidence that the subject of the crime is a human being. It is not ne-
cessary, because it is one of those things that are presumed to be taken judicial
cognizance of. It is not alleged in the present inilictment that Abraham Lin-
coln was a reasonable creature, nor has any proof been adduced to show it; and
yet we take judicial cognizance of the fact. 80 we may take juflicial cogni-
zance of the fact that at the time of his murder he was the President of the
United States, because it is somsthing known to every man, woman, and child

in the country capable of knowing anything; and, taking such judicial cogni-
zance of it, it need neither be alleged in the indictment nor proved by wit-

nesses.

It is true, as stated by the cotinsel for the defence, that it has been laid down
by Sir Matthew Hale, in his work entitled " Pleas of the Crown," that although
treason is so heinous in its character as to admit of no accessories before the
fact, but that its heinous character makes all principals who in any way con-
tribute to its commission, yet that murder and other felonies not being so

heinous in their character, aiders and abetters are to be proceeded against only
as accessories before the fact. When, however, he comes to treat of misde-
meanors, a lower grade of crime than felonies, he tells us that they will not
admit of accessories before the fact because of their want of character suffi-

ciently heinous—the precise reason for which accessories are admitted in crimes
amounting to felony. Later writers have generally followed the law as laid

down by Lord Hale in this treatise, and many decisions have been founded
upon that authority; the writers and judges seeming contented with his reasons,

or indisposed to depart from the principles laid down by him; but I confess the

reasons are not very satisfactory to my mind. I have never been able yet to

discover any sound reason why he who originates the plan of murder, but em-
ploys another or others as his agent or agents to perpetrate the crime, is not

equally guilty with the actual perpetrator of it. If I, actuated by the malice

of a depraved and wicked heart, conceived the purpose of murdering him whom
I suppose to be my personal enemy, but, lacking the opportunity or the courage

to cany my purpose into execution, hire another person, who wilfully executes

my wicked design for me, commm sense and the common conscience of man-
kind, which, after all, seldom fail to direct us to the true principles of the law,

(which has been defined to l>e the perfection of reason or common sense,) would
seem to dictate that 1 cannot be less guilty than the agent whom I had em-
ployed, upon the well known principle of law that he who does an act by an-

other does it by himself—a principle which has been recognized by the Su-

preme Court of the United States in the case of Gooding vs. The United States,

12th Wheaton, page 460—as applicable to criminal as well as civil cases—

a

principle recognized in more ancient and higher authority than even the Su-

preme Court of the United States, or Lord Hale, or any other writer upon the

law, to which we are accustomed to look for principle and precedents.

There are two cases which now occur to me, (probably others might be found,)

reported in that book of highest authority known among Christian nations, de-

cided by a judge from whose decision there can be no appeal, and before whose

solemn tribunal all judges and jurors will, in the great day, have their verdicts

and judgments passed in review. Man cannot make better law than God, nor

can he better expound or administer the law. One of these cases is that of

Naboth and Ahab, contained in the 21st chapter of the first Book of Kings.

JSTaboth, the Jezrulite, was the owner of a vineyard hard by the palace of Ahab,

king of Samaria, which had excited the cupidity of the latter, who offered to

purchase it with money, or to give in exchange for it another vineyard, but

Naboth was unwilling to part with it because it was the inheritance of his fathers.

This excited the wrath and displeasure of king Ahab and his queen Jezebel,

Avho conspired together to effect the death of Xaboth, and they succeeded, by
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Laving witnesses suborned to swear against liim as a blasphemer, that be might be
stoned to death by the elders and the nobles of the city. The plan wi'S laid by
Jezebel; the motive to the murder was Ahab's cupidity, and he, lent his wife

his ,?ignet ring with which to seal the letters which she sent to the elders and
nobles wliom nbe employed as the agents to consummate the wicked pi it. Two
sons of Belial, we are told, were the perjured witnesses who proved the blas-

phemy on Naboth, and thus effected his death. Ahab, profiting by the crime,

took possession of the vineyard of Naboth ; but the word of the Lord came to

Elisha, thr, Tishbite, saying, "Arise, go down to meet Ahab, king of Israel,

which is in Samaria; behold he is in the vineyard of Naboth, whither he has
gone down to possess it; and thou shalt speak unto him, saying, 'Thus saith

the Lord. Hast thou killed, and also taken possession?' \\\ the place w^here

dogs licked the blood of Naboth shall dogs lick thy blood, even thine. And it

came to pass that dogs licked up the blood of Ahab according to the judgment
which God had decreed against him.'"

The other case to which I have alluded is tliat of David and Uriah, recorded

in the I Ith chapter of second Samuel. Uriah, a loyal subject of king David,
was a brave and gallant soldier in the army of Joali, which was engaged in war
with the Ammonites. His wife, Bathsheba, was comely in person and very
beautiful to look upon, and king David coveted her. lu order to effect his

wicked ])urpose he sent a letter to Joab, his chief captain, even by the haud of

Uriah himself, '' Set ye Uriah in the fore front of the hottest battle, and retire

ye fiom him that he may be smitten and die." Joab obeyed the behest of his

king, and Uriah the Bittite was slain. But the Lord sent his prophet, Nathan,

unto David, saying, "Thou art the man who did this evil thing. Thou hast

killed Uiiah the Hittite with the sword, and hast slain him with the sword of

the children of Ammon." This judgment of the Lord was not that David was
accessory before the fact of this murder, but was guilty as the principal, because

he procured the murder to be done It was a judgment to the effect that he who
does an act by another does it himself, whether it be a civil or a criminal act.

The coiuisel for the prisoner at the bar in this case contend that he was not

in the city of Washington, or near enough to the scene of the murder to have
taken part in it by rendering material aid to Booth, the actual assassin, who fired

the fatal shot ; and that the evidence adduced on the part of the government, as

well as that of the defence, shows such to have been the fact. This is what is

termed in the law an alihi—the Latin word for elsewhere. This is a line of de-

f(^nce always held in little favor by the courts and juries, not only because it is

one which common sense teaches us may be most easily supported by perjury,

but because it is one involving identity of time, as to which mistakes are very

easily made, so that it is by no means difficult to support this plea frequently

(and especially after the lapse of months or years) by the testimoiiy of honest

and truthful witnesses, who, on account of the great liability of the human mind,

particularly when influenced by the promptings of pity or sympathy, to be mis-

taken in the precise time, in reference either todays or hours. The past history

of crime leaches us that, in the days of notorious public depredations upon society,

it was a very common device to gallop upon fleet horses straight across the

country, and by appearing before credible witnesses shortly after the commis-

sion of a robbery or other crime, to obtain the testimony of such witnesses, and

thus secure an acquittal by an ahhi. We have an instance of the honest falli-

bility of the human memory in respect to the identity of time, under the prompt-

ings of pity or friendship, or sympathy, in the case of the commouAveath of

Massachusetts against Webster, for the killing of Dr. Parkman, some eighteen

years ago, in which several witnesses of respectability swore so positively, and

yet so honestly, to facts placing it beyond the pale of possibility that Doctor

Webster could have been present at the scene of the murder, if that testimony

had been strictly true iu relation to the time, that the general sense of the com-
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mnnity seemed in doubt as to wbetlier Littlcfield, an important witness for the

prosecution, was not in fact the real murderer of Parkman. and yeS after the

verdict of the jnry had been rendered, and t!ie sentence of Law pronounced
against the prisoner, Webster, who knew better tlian any other mortal, made
full confession of his guilt. If it were true that bard ridings across the counrry
in olden time furnished facilities for criminals to establish the defence of an alihi

by honest witnesses, how much greater focilities for that purpose are furnished

at the present day by the power and speed of steam, by which space and time

have become almost annihilated. I have already said that this plea hasahvavs
been regarded with extreme suspicion, and yet when once clearly e-tablished to

the satisfaction of the jury it constitutes the most complete defence. But an
honest and sensible jury cannot fad to regard it with suspicion, unless it shall

be so clearly established as to satisfy them of the prisoner's absence from the

scene of the crime. The supicion which attaches to this plea has passed into a

proverb among the people, as well as with the courts and juries, and it is true

that an unsuccessful attempt to establish an alibi is aways a circumstance of

great weight against a prisoner, because a resort to that kind of defence implies

an admission of the truth of the relevancy of the facts alleged against him,

and the correctness of the inference drawn from them.

In this connection I may also observe, that when once a conspiracy to com-
mit a crime shall have been proved on the party who is on his trial, or an act

done in pursuance of that conspiracy—he having been connected with it—if the

evidence shall satisfy the minds of the jury that he was present either construc-

tively or actually, that is to say, either at the scene of the crime in person, or

near enough to give any the slightest support or encouragement to the actual perpe

tration of it, or if he be remote from the scene for the purpose of aiding it, and
in performance of the part of the plan assigned to him, he is e(|ually guilty

with his co-conspirators who actually perpetrate the crime.

You have been told, gentlemen, by the counsel for the defence, in a manner
not very respectful, certainly by no means complimentary to the court, that

^ou are the judges of the law as well as the facts in criminal cases, and that

you have the right to disregard the instructions of the court in matters of law
;

and they tell you that their exposition of the law, and the weight of character

they possess, may be more safely relied upon than the instructions which may
be given you by the court. The Aveight of character of a prisoner's counsel

would be a very variable, and not unfrequently a very unsafe, criterion by which

the jury should judge as to the law of his case. Perhaps they would have you

regard the court as sitting on the bench merely to discharge the duty of pre-

serving order and decorum in the court-room, which probably the crier of the

court or bailiff might be disposed to regard as an usurpation of his prerogative.

If the jury are to entirely disregard the judge's iustmctions as to the law of a

case, I confess I see but little left than that for him to perform.

It is true, gentlemen, that you have the power, and in cases wdi^^re your

consciences are satisfied that the instructions of the court are dictateil, not by

an honest desire to enlighten the jury as to the true state of the law, but by

corrupt and wicked motives, you may have the right to disregard the instructions

purposely iutented to mislead you But to claim that the jury are better jmlges

of what the law may be than the court, is about as reasonable as to assert that

a plain farmer or merchant may be taken fresh from his plough or his counter,

and be more capable of navigating and maua?uvriug a steam frigate, or to lead

your armies to certain victories, than your admiral or commander-in-chief In

my opinion, you have just the same right to disregard the evidence of the wit-

uessess who stood before you unirapeached in any matter respecting the f icts

involved in the cause as you have to disregard what the court may say to you,

under an official oath, as to the law that may apply to the facts, A jury have the

power, if they choose to exercise it, after having assumed the obligations of an
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oath, to say that tliey will neither believe the judge nor the witnesses, but decide

upon the law and facts according to their own caprice or the confidence which

they may repose in the character of the counsel on either side; but such is not

the purpose for which juries were instituted, and they have no right so to act.

When the witnesses in the cause have testified before you as to the facs, it is then

the office of the judge, under his official oath, to testify to you in the spirit of truth,

according to the best of his knowledge and ability, as to what is the law which

may be applicable to these facts ; and an honest jury will disregard neither the

testimony of the witnesses nor l.he instructions of the judge, unless they are

satisfied that corrupt motives have actuated them. They will leave the party

where the law leaves him, to his legitimate redress—a writ of error to the

appellate court.

Much stress has also been laid by the counsel for the defence upon the fact

which they assert, that during the progress of this trial more than one hundred

and fifty exceptions have been taken to the ruling of the court, concerning the

admissibility of evidence. If they have found themselves under the necessity

of calculating the number of these exceptions, and parading them before you,

with a view of having you to render a verdict according to irrev^elant evidence

not before you rather than according to the legal evidence which you have

heard, I have no disposition to criticise their taste, but leave them to present

their case in their own way. At the same time I feel it my duty to remark to

you that if counsel will be so bold as to present propositions to the court which

every tyro in the profession ought to know are untenable, it does not necessarily

follow that the judge must always be so weak as to sustain them. It has here-

tofore been supposed that exceptions to the ruling of a judge at nisi prius,

were intended to be passed in review before the appellate tribunal. I have

never before known them to be neatly calculated and presented to the jury by
way of argument.

In reference to these matters I may observe that, perhaps, I owed it to the

dignity of the bench to have interrupted coi;nsel in the conduct of the case in

this particular, but in a cause involving the life of the prisoner upon the one

hand, and the vindication of the outraged justice of a nation in mourning upon

the other, I deemed it my duty to cast not an atom in the one scale or the otiier,

which might by any possibility tend to prejudice either side of the issue.

I come now to direct your attention, in a general way only, to the evidence in

the cause. It would be impossible for me to review it in detail without trespassing

on your patience, which has already been nearly exhausted. I have already

said that the counsel for the defence rely upon an alibi to acquit the prisoner.

They have also endeavored to destroy the credibility of many of the material

witnesses whose testimony has tended to connect the prisoner with the body

of the crime, either by contradicting them by other witnesses on points mate-

rial to the issue, or by attacking their character for credibility. Whether they

have succeeded in destroying the credibility of any one or more of them, it is

your province alone to determine.

On the other hand, the prosecution rely for a conviction on the evidenc

which they have spread before yon, tending to show the malice of the prisoner

towards the federal government, and especially towards the deceased, Abraham
Lincoln, for a long time prior to the murder. His frequent communications and

intercourse, private, confidential, and mysterious, with Booth and the other

conspirators, personally and by letters ; his interest manifested in providing, as

they allege, quarters at the Ilerndon House for Payne, who attempted to assas-

sinate Secretary Sewaid; his great intimacy with the other conspirators ;
his

procurement of arms for aiding the escape of Booth and Herold, and his con-

cealment of them at Surrattsville, at the house of John M. Lloyd, shortly prior

to the assassination of the President ; his fabrication of false accounts and con-

tradictory statements as to the object of his movements ; his expression used
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to Smoot shortly before the assassination of the President, that if the Yankees
knew what lie was doing, or Avas about to do, they would stretch his neck for

him
;
his fixing of the wooden bar against the door of the President's box at the

theatre; his presence here in this city on the day of the murder; his being in

company with Booth and McLaughlin at the barber's on the morning of that

day; his appearance in front of Ford's Theatre on the night of the murder;
his excited and suspicious maimer while there, and his calling out the time to

Booth and the other man with them two or three times shortly before the fatal

shot was fired by Booth, as the signal for action ; his alleged activity in the
management of the entire conspiracy planned for the fatal evening of the 14t,h

of April ; his flight from the city on the morning of the 15tli of April, as soon
as it was possible for him to leave ; his swift haste to get into Canada ; his

abandonment of his mother and family ; his concealment of himself in Canada
at the house of the rebel sympathizers Boucher and La Pierre ; his disguise of

his person by the coluring of his hair, the changing of his dress, and wearing
of spectacles ; his flight from Canada under an assumed name and disguised

personal appearance; his free and voluntary confessions to Dr, McMillan on
board the steamer Peruvian ; his constant apprehension of the United States

detectives, even on the British steamer and on British soil ; his flight from En-
gland to Rome, and entering the Papal service ; his confession to St. Marie
while there, as to tlie manner of his escape from Washington immediately after

the murder ; his failure to prove to you where he ate and slept during the time

when he left Montreal on the 12th of April till he returned on the 18th of the

same month ; his flight from Rome to Egypt—all these matters have been

presented for your careful and candid consideration. You are to weigh them

;

you are to determine whether any or all of them are true, and make up your
verdict in strict accordance with the facts.

In giving these matters your attention you will not fail to remember that flight

from the scene of crime, the fabrication of f;ilse accounts and contradictory state-

ments, the concealment of instruments of violence, are all circumstances strongly

indicative of guilt. You will further bear in mind that a confiissioii of crime,

when freely and fairly n:ade, the body of the crime being proved, (which is, in

this case, the fact of murder,) is one of the surest proofs of guilt, because it is

the testimony of the Omniscient speaking through the conscience of the culprit.

You will not, either, forget that circumstantial evidence carries with it the

highest degree of moral certainty. These are well settled rules of law, to which

it is my duty to invite your attention.

From the observations which I have addressed to you, you will infer:

First. That a conspiracy formed in time of Avar, to take the life of the Presi-

dent and Vice-President of the republic and the heads of the executive depart-

ments, for the purpose of aiding the enemies of the federal governmenf, by

throwing it into anarchy and confusion, is treason as heinous and as hurtful to

the people of this country as the compassing the death of the king or queen of

Great Britain is to the subjects of that realm.

Second. That every person engaged in such conspiracy, as long as he contin-

ues a member of it, is responsible not only for the act of treason, but for any

murder or less crime which may flow from it in its prosecution.

Third. That the government may waive the charge of treason against any or

all the conspirators, and proceed against them for the smaller crime of murder,

included in the greater crime of treason.

Fourth. That under an indictment for a murder resulting from the prosecu-

tion of such conspiracy, evidence of the entire scope of the conspiracy may be

considered in estimating the heinous character of the offence laid in the indict-

ment.

Fifth. That it was not necessary to aver in the indictment the fact that Abra-

ham Lincoln, the victim of the murder, was at the time of its commissiou Presi-
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dent of the Uuited States, or to prove it in order to allow the jury to take that

fact into the account in determining the heinous character of the crime, it being

a fact of which courts will take judicial cognizance.

Sixth. That he who does an act by another does it by himself, and is respon-

sible for its consequences in criminal as well as in civil cases.

Seventh. That although an alihi, when clearly established, forms a complete

and unanswerable defence, the mere absence from the immediate scene of a crime

resulting from a conspiracy unrepented of and unabandoued by the party charged,

will not avail him if he were at some other place assigned him performing his

part in that conspiracy.

Eighth. That this plea is, unless clearly made out, always regarded with sus-

picion, and a circumstance weighing against him who attempts it, because it im-

plies an admission of the truth of the facts alleged against him, and the correct-

ness of the inference drawn from them.

Ninth. That flight from the scene of crime, the fabrication of false accounts,

the concealment of instruments of violence, are circumstances indicating guilt

for the consideration of the jury.

Tenth. Although a confession in the sliglitest degree tainted with the promise

of favor, or hy duress or fear, is not admitted as evidence against him who
makes it, yet, if made freely and voluntarily, is one of the surest proofs of guilt.

As to the credibility of the witnesses you are to be the exclusive judges.

You have seen them face to face. You know whether they are confirmed

or unsupported, or contradicted, by other witnesses of credit, and other

circumstances. You are to judge whether their testimony has been im-

peached, and are to consider every matter which will tend to shed any light upon
the question as to what has been truthfully or falsely deposed by any witness.

You will diligently collate and compare, and carefully weigh and consider, all

the testimony in the cause on both sides.

You will not disregard or reject the testimony of any witness unless you shall

be satisfied that he has been shown to be unworthy of your credence by reason

of his want of character for truth, his contradicting himself, or being flatly con-

tradicted by others of equal credit, or by dishonesty of purpose manifested by
Lis conduct and manner in testifying before you, or unless what he has told you
is inconsistent with the other evidence in the cause.

In conclusion, you will take the case with the honest purpose to do justice

to the United States on the one hand, and the defendant on the other, bearing

in mind that it is the office of the law to secure the punishment of the guilty

and the protection of the innocent.

If John II. Surratt, in the honest and intelligent conviction of your judgment
and consciences, is not guilty, so pronounci^ him by your vei-dict, thus giving

a lesson of assurance that a court of justice is the asylum of innocence. On the

contrary, if guilty, pronounce him guilty, and thus by your verdict furnish a

guarantee of protection to the intended victims of guilt, and a testimonial to the

country and the world that the District of Columbia, set apart by the Consti-

tution of the United States as the theatre for the exercise of federal power, gives

the judicial guarantees essential to the protection of the persons of the public ser-

vants commissioned by the people of the nation to do their work, safe and
sacred from the presence of unpunished assassins within its borders.

The foreman of the jury, (Mr. Todd,) before retiring, desired permission for

the jury to take with them a copy of the printed evidence in the case.

The Court said it was not customary to allow the jury to have the written

evidence.

Mr. Bradley said so far as the defence was concerned, they were perfectly

willing to allow the jury to have a copy of the record.

The District Attorney replied that he must adhere to the established rule
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of practice, and therefore deemed it to be liis duty to object to tlie jury having

a copy of the record.

The CouuT said he must adhere to the same rule in this as in other cases, and

directed the case to be given to the jury.

]\fr. JNIiDDLETON, the clerk, then administered the customary oath to the

bailiffs, Messrs. William S. Ross and Robert Hughes.

The bailiffs took charge of the jury, and they retired to their room at twenty-

eierht minuti s before twelve o'clock.

Saturday, August 10, 1867.

At one o'clock p. m., the district attorney, and the pris )ner and his counsel,

bting preseiit, the jury appeared in court.

The clerk put the usual question :
" Gentlemen of the jury, have you agreed

on a verdict?" to which tin; foreman, Mr. Todd, responded in the negative.

The Court stated that he had this morning received the following communi-

cation in writing from the jury :

To the Hon. George P. Fisher, Judge of the Criminal Court:

Sir : The jury in the case of the United States vs. John H. Surratt most re-

spectfully state that they stand precisely now as when they first balloted upon

entering the room, nearly equally divided, and they are firmly convinced that

they cannot possibly make a verdict. We deem it our duly to the court, to the

country, and in view of the condition of our private affairs and situation of our

families, and in view of the fact that the health of several of our number is be-

coming seriously impaired under the protracted confinement, and to make this

statement, and to ask your honor to dismiss us at once.

Most respectfully submitted

:

W. B. TODD.
ROBT. BALL.
J. RUSSELL BARR.
THOS. BERRY.
GEO. A. BOHRER.
C. G. SCHNEIDER.
JAMES Y. DAVIS.
COLUMBUS ALEXANDER.
WM. McLEAX.
BEXJ. F. MORSELL.
B. E. GITTINGS.
W. W. BIRTH.

The Court inquired Tv-hether anything was to be said why the jury should

not now be diecharged.

Mr. Bradley said the prisoner gave no consent to any discharge of the jury.

If they were to be discharged, he desired it understood that it was against his

will and protest.

The District Attorney, on behalf of the government, left the whole mat-

ter in the discretion of the court.

The Court remarked that this was the third communication of a similar

tenor he had received from the jury. If he thought there was any possibility of

their coming to an agreement as to the guilt or innocence of the prisoner, he

would have no objection to keeping them out longer; but supposing, from the

statement made by them, no such result could be expected, he directed the jury

now to be discharged.

The prisoner was then remanded to the custody of the marshal.
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The following is a copy of the indictment upon wliicli the foregoing trial was

had :

INDICTMENT.

District of Columbia, County of Washington, to wit:

The jurors of the United States of America for the county of Washington
aforesaid, upon their oath, present that John H. Surratt, late of the county

aforesaid, yeoman, not having the fear of God befoi-e his eyes, but being moved
and seduced by the instigation of the devil, on the fourteenth day of April, in

the year of our Lord one thousand eight hundred and sixty-five, with force and

arms, at the county of Washington aforesaid, in and upon one Abraham Lin-

coln, in the peace of God and of the said United States of America then and

there being, feloniously, wilfully, and of his malice aforethought, did make an

assault, and that the said John H. Surratt a certain pistol, of the value of ten

dollars, then and there charged with gunpowder and one leaden bullet, which

said pistol he, the said John H. Surratt, in his right hand then and there had

and held, then and there feloniously, wilfully, and of his malice aforethought,

did discharge and shoot off to, against and upon the said Abraham Lincoln;

and that the said John H. Surratt, with the leaden bullet aforesaid, out of the

pistol aforesaid, then and there, by force of the gunpowder aforesaid, shot and

sent forth, as aforesaid, the aforesaid Abraham Lincoln, in and upon the left and

posterior side of the head of him, the said Abraham Lincoln, then and there

feloniously, Avilfully, and of his malice aforethought, did strike, penetrate, and

wound, giving to the said Abraham Lincoln, then and there, with the leaden

bullet aforesaid, as aforesaid, so as aforesaid shot, discharged and sent forth out

of the pistol aforesaid, by the said John H. Surratt, in and upon the left and

posterior side of the head of him, the said Abraham Lincoln, one mortal wound
of the depth of six inches, and of the breadth of half an inch, of which said

mortal wound the said Abraham Lincoln, from the said fourteenth day of April,

in the year of our Lord one thousand eight hundred and sixty-five, until the

fifteenth day of the same month of April, in the year last aforesaid, and at the

county aforesaid, did languish, and languishing did live; on which said fifteenth

day of April, in the year last aforesaid, the said Abraham Lincoln, at the county

aforesaid, of the mortal wound aforesaid, died. And so the jui-ors aforesaid,

upon their oath aforesaid, do say that the said John II. Surratt the said Abra-

ham Lincoln, then and there, in manner and form af )resaid, feloniously, wilfully,

and of his malice aforethought, did kill and murder, against the form of the

statute in such case made and provided, and against the peace and government

of the said United States of Amei-ica.

Second count.—And the jurors aforesaid, upon their oath aforesaid, do fur-

ther present, that the said John H. Suiratt and John Wilkes Booth, late of the

county aforesaid, yeomen, not having the fear of God before their eyes, but be-

ing moved and seduced by the instigation of the devil, afterwards, to wit, on

the said fourteenth day of April, in the year of our Lord one thousand eight

hundred and sixty-five, with force and arms, at the county of AVashington afore-

said, in and upon one Abraham Lincoln, in the peace of God and of the said

United States of America then and there being, feloniously, wilfully, and of

their malice aforethought, did make an assault, and that the said John Wilkes

Booth a certain pistol, of the value of ten dollars, then and there charged with

gunpowder and one leaden bullet, which said pistol he, the said John Wilkes

Booth, in his right hand then and there had and held, then and there feloniously,

wilfully, and of his malice aforethought, did discharge and shoot off to, against,

and upon the said Abraham Lincoln ; and that the said John Wilkes Booth,



TRIAL OF JOHN H. SURRATT. 1381

with the leaden bullet aforesaid, out of the pistol aforesaid, then and there, by
force of the gunpowder, shot and sent forth, as aforesaid, the aforesaid Abraham
Lincoln in and upon the loft and posterior side of the head of him, the said

Abrabam Lincoln, then and there feloniously, willully, and of bis malice afore-

thonght, did strike, penetrate, and wound, giving to the said Abrabam Lincoln
then and there*, with the leaden bulk't aforesaid, as aforesaid, so as aforesaid shot,

discharged, and sent forth out of the pistol aforesaid, by the said John Wilkes
Booth, in and upon the left and posterior side of the head of him, the said Abra-
ham Lincoln, one mortal wound of the depth of six inches and of the breadth of

half an inch, of which said mortal wound the said Abraham Lincoln, from the

said fourteenth day of April, in the year of our Lord one thansand eight hundred
and sixty-five, until the fifteenth day of the same month of April, in the year
last aforesaid, and at the county aforesaid, did languish, and languishingly did

live ; on which said fifteenth day of April, in the year last aforesaid, the said

Abrabam Lincoln, at the county aforesaid, of the mortal wound aforesaid, died,

and that the aforesaid John PL Surratt then and there feloniously, wilfully, and
of his malice aforethought, was present, aiding, helping, and abetting, comfort-

ing, assisting, and maintaining the said John Wilkes Booth in the felony and
murder aforesaid, in manner and form aforesaid to do and commit.

And so the jurors aforesaid, upon their oath aforesaid, do say that the said

John Wilkes Booth, and the said John H. Surratt, the said Abraham Lincoln,

then and there, in manner and form aforesaid, feloniously, wilfully, and of their

malice aforethought, did kill and murder, against the form of the statute in such

case made and provided, and against the peace and government of the said

United States of America.

Third count.—And the juiors aforesaid, upon their oath afoi-esaid, do further

present, that the said John H. Surratt and John Wilkes Booth, late of the

county aforesaid, yeomen, and David E. Herold, late of the county aforesaid,

yeoman, and George A. Atzerodt, late of the county aforesaid, yeoman, and Lewi.'3

Payne, late of the county aforesaid, yeoman, and Mary E. Surratt, late of the

county aforesaid, and others to the jurors aforesaid unknown, not having the

fear of God before their eyes, but being moved and seduced by the instigation

of the devil, afterwards, to wit, on the said fourteenth day of April, in the year

of our Loid one thousand eight hundred and sixty-five, with force and arms, at

the county of Washington aforesaid, in and upon one Abraham Lincoln, in the

peace of God and of the said United States of America, then and there being,

feloniously, wilfully, and of their malice aforethought, did make an assault, and
that the said John Wilkes Booth a certain pistol, of the value of ten dollars, then

and there charged with gunpowder and one leaden bullet, which said pistol he,

the said John Wilkes Booth, in his right hand, then and there had and held,

then and there, feloniously, wilfully, and of his malice aforethought, did dis-

charge and shoot off to, against, and upon the said Abraiiam Lincoln; and that

the said John Wilkes Booth, with the leaden l)nllel aforesaid, out of the pistol

aforesaid, then and there, by force of the gunpowder aforesaid, shot and sent

forth as aforesaid, the aforesaid Abraham Lincoln, in and upon the left and pos-

terior side of the head of him, the said Abraham Lincoln, then and there feloni-

ously, wilfully, and of his malice aforethought, did strike, penetrate, and wound,
eivin<r to the said Abraham Lincoln, then and there, with the leaden bullet afore-

said, as aforesaid, so as af)resaid shot, discharged, and sent forth out of tiie pis-

tol aforesaid, by the said John Wilkes Booth, in and upon the left and posterior

side of the head of him, the said Abraham Lincoln, one mortal wound of the

depth of six inches and of the breadth of half an inch, of which said mortal

wound the said Abraham Lincoln, from the said fourteenth day of April, in the

year of our Lord one thousand eight hundred and sixty-five, until the fifteenth

day of the same month of April, in the year l;>st aforesaid, and at the county

aforesaid, did languish, and languishing did live ; on which said fifteenth day of
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April, in the year last aforesaid, the said Abraham Lincoln, at the county afore-

said, of the mortal wound aforesaid, died; and that the aforesaid John H. Sur-

ratt, and David E. Herold, and George A. Atzerodt, and Lewis Payne, and
Mary E. Surratt, and other persons to the jurors aforesaid unknown, then and
there, feloniously, wilfully, and of their malice aforethought, were present, aid-

ing, helping, and abetting, comforting, assisting, and maintaining the said John
Wilkes Booth, the said felony and murder aforesaid, in manner and form afore-

said, to do and commit.

And so the jurors aforesaid, upon their oath aforesaid, do say that the said

John AVilkes Booth, and the said John H. Surratt, and the said David E. Her-
old, and the said George A. Atzerodt, and the said Lewis Payne, and the said

Mary E. Surratt, the said Abraham Lincoln, then and there, in manner and form
aforesaid, feloniously, wilfully, and of their malice aforethought, did kill and
murder, against the form of the statute in such case made and provided, and
against the peace and government of the said United States of America.

Fourth count.—And the jurors aforesaid, upon their oath aforesaid, do further

present, that the said John Wilkes Booth, late of the county aforesaid, and the

said John H. Surratt, late of the county afn-esaid, and the said David E. Herold,

late of the county aforesaid, and the said George A. Atzerodt, late of the county
aforesaid, and the said Lewis Payne, late of the county aforesaid, and the said

Mary E. Surratt, late of the county aforesaid, togetlier with divers other per-

sons to the jurors aforesaid unknown, on the said fourteenth day of April, in the

year of our Lord one thousand eight hundred and sixty-five, at the county of

Washington aforesaid, unlawfully and wickedly did combine, confederate, and
conspire and agree together feloniously to kill and murder one Abraham Lin-

coln; and that tlie said John Wilkes Booth, and the said John H. Surratt, and
the said David E. Herold, and the said George A. Atzerodt, and the said Lewis
Payne, and the said Mary E. Surratt, and other persons to the jurors aforesaid

unknown, not having the fear of God before their eyes, but being moved and
seduced by the instigations of the devil, afterwards, to wit, on the said fourteenth

day of April, in the year of our Lord one thousand eight hundred and sixty-five,

with force and arms, at the county aforesaid, in pursuance of said wicked and
unlawful conspiracy in and upon the said Abraham Lincoln, in the peace of God
and of the said United States, then and there being, feloniously, wilfully, and
of their malice aforethought, did make an assault; and that the said John Wilkes
Booth in pursuance of said wicked and unlawful conspiracy, a certain pistol of

the value often dollars then and there charged with gunpowder and one leaden

bullet, which said pistol he, the said John Wilkes Booth, in his right hand then

and there held, then and there feloniously, wilfully, and of his malice afore-

thought, did discharge and shoot off to, against, and upon the said Abraham
Lincoln; and that the said John Wilkes Booth, with the leaden bullet aforesaid,

out of the pistol aforesaid, then and there, by force of the gunpowder aforesaid,

shot and sent forth, as aforesaid, the aforesaid Abraham Lincoln in and upon
the left and posterior side of the head of him, the said Abraham Lincoln, then

and there, feloniously, wilfully, and of his malice aforethought, did strike, pene-

trate, and wound, giving to the said Abraham Lincoln then and there, with the

leaden bullet aforesaid, as aforesaid, so as aforesaid shot, discharged, and sent

forth out of the pistol aforesaid, by the said John Wilkes Booth, in and upon
the left and posterior side of the head of him, the said Abraham Lincoln, one
mortal wound of the depth of six inches and of the breadth of half an inch, of

which said mortal wound the said Abraham Lincoln, from the said f )urteenth

day of April, in the year of our Lord one thousand eight hundred and sixty-five,

until the fifteenth day of the same month of April, in the year last aforesaid,

and at the county aforesaid, did languish, and languishing did live; on which
said fifteenth day of April, in the year last aforesaid, the said Abraham Lincoln,

at the county aforesaid, of the mortal wound aforesaid, died, and that the afore-
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said John H. Surratt, and the aforesaid David E. Herohl, and the aforesaid

George A. Atzerodt, and the aforesaid Lewis Payne, and the aforesaid Mary E.
Surratt, then and there, in pursuance of said wicked and unlawful conspiracy,

feloniously, wilfully, and of their mVilice aforethought, were present, aiding,

helping, and abetting, comforting, assisting, and maintaining the said John
Wilkes Booth, the felony and murder aforesaid, in manner and form aforesaid,

to do and commit.

And the jurors aforesaid, upon their oath aforesaid, do say that the said John
Wilkes Booth, and the said John H. Surratt, and the said David E. Herold,

and the said George A. Atzerodt, and the said Lewis Payne, and the said Mary
E. Surratt, the said Abraham Lincoln, then and there, in manner and form

aforesaid, feloniously, wilfully, and of their malice aforethought, did kill and
murder, against the foi-m of the statute in such case made and provided, and
against the peace and government of the United States of America.

E. C. CARRINGTON,
United States Attorneyfor the District of Columhia.

Copy—test

:

R. J. MEIGS, Clerk.
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