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PREFATORY NOTE TO PART FOUR.

The unexpectedly large size of this "Part" of the Cases in

Constitutional Law is owing to a change of plan on the part of

the Editor. In the progress of the work it came to appear that

an increase in the size of the two volumes as originally planned,

would be a smaller evil than such an omission of cases as was

involved in carrying out the earlier purpose.

For the temporary convenience of students, the earlier Parts

were bound into one volume, entitled " Parts One and Two," —
a name intended to indicate that the book was not put forward

as Volume One of the entire work. Parts 111. and IV. will not

be bound together. The division between Volumes One and Two

will fall in the middle of Part III., at the end of Chapter Six

;

leaving six chapters for the second volume. The present Part

is accompanied with Titlepages and a Preface, Table of Cases,

Table of Subjects, and Index for the entire work, together with

certain " Directions to the Binder," for making the division

between the two volumes.

No special Table of Cases or of Subjects for Part IV. seems

to be required.

J. B. T.

Law School of Harvard University,

March 8, 1895,
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PAET lY.

CHAPTER VI 11.
^Jy .

EX POST FACTOR AND RETROACTIVE LAWS, ^^^^p^'^^^^

From Madison's Debates in the Federal Convention, 5 Ell. Deb. 462. ^ ^^ '

[Aug. 22, 1787.] Mr. Gerry and Mr. M'Henry moved to insert, after the sec-I
iJ/J{/iS{t^ (

ond section, article 7 [of the Report of the Committee of Detail, 5 Ell. Deb. p. 379]dL. 1/1/-^^^
j
~^

the clause following, to wit : — " The legislature shall pass no bill of attainder, nor^
any ex post facto law." Mr. Gerry urged the necessity of this prohibition, which, he (^ /)/ a .

^'^^U^

said, was greater in the national than the State legislature; because, the number of / /

members in the former being fewer, they were on that account the more to be feared. ^^^^ /pCt/l/U
Mr. Gouverneur Morris thought the precaution as to ex post facto laws uuueces- '^^^ y
sary, but essential as to bills of attainder. Mr. Ellsworth contended, that there

k/rs"/
was no lawyer, no civilian, who would not say that ex post facto laws were void of ^CM Ji/> /P^'^ .

themselves. It cannot, then, be necessary to prohibit them. Mr. Wilson was against
/J -t /i A I

inserting anything in the Constitution as "to ex post facto laws. It will bring reflections "|^ cX^-C^M) J( «-*^.

on the Constitution, and proclaim that we are ignorant of the first principles of legis- V

lation, or are constituting a government that will be so. The question being divided,

the first part of the motion, relating to bills of attainder, was agreed to, nem. con. On

the second part, relating to ex post facto laws, Mr. Carroll remarked, that experience

overruled all other calculations. It had proved that, in whatever ligiit they might be

viewed by civilians or others, the State legislatures had passed them, and they had

taken effect. Mr. Wilson. — If these prohibitions in the State constitutions have no

effect, it will be useless to insert them in this Constitution. Besides, both sides will

agree to the principle, but will differ as to its application. Mr. Williamson.— Such

a prohibitory clause is in the Constitution of North Carolina; and, though it has been

violated, it has done good there, and may do good here, because the judges can take

hold of it. Dr. Johnson thought the clause unnecessary, and implying an improper

suspicion of the national legislature. Mr. Rutledge was in favor of the clause. On
the question for inserting the prohibition of ex post facto laws,— New Hampshire,

Massachusetts, Delaware, Maryland, Virginia, South Carolina, Georgia, ay, 7 ; Con-

necticut, New Jersey, Pennsylvania, no, 3 ; North Carolina, divided.

Ibid. 48.5. [Aug. 28.] Mr. King moved to add, in the words used in the ordinance

of Congress establishing new States, a prohibition on the States to interfere in private

contracts. Mr. Gouverneur Morris. — This would be going too far. There are a

thousand laws relating to bringing actions, limitations of actions, &c., which affect

contracts. The judicial power of the United States will be a protection in cases

within their jurisdiction ; and within the State itself a majority must rule, whatever

may be the mischief done among themselves. Mr. Sherman. — Why then prohibit

bills of credit ? Mr. Wilson was in favor of Mr. King's motion. Mr. Madison ad-

mitted that inconveniences might arise from such a prohibition ; but thought on the

1 Ex post facto. . . . [med. L. phrase, lit. " from what is done afterwards " (ex,

from, out of; postfacto, abl. of postfxctum, neut. pa. pple. of postfaci're, f. post, after, and

fac^re, to do). The separation of postfacto in current spelling is erroneous.] From an

after act or deed ;
= " after the fact." ...

Quasi-adj. Done after another thing, and operating retrospectively, esp. in

Ex post facto law. . . .— Dr. Murray's New English Dictionary, p. 443.— Ed.
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whole it would be overbalanced by the utility of it. He conceived, however, tliat a

negative on tlie State laws could alone secure the effect. Evasions might and would

be devised by the ingenuity of tlie legislatures. Col. Mason.— This is carrying the

restraint too far. Cases will happen, that cannot be foreseen, where some kind of

interference will be proper and es.<eutial. He mentioned the case of limiting the

period for bringing actions on open account,— that of bonds after a certain lapse of

time,— asking, whether it wiis proper to tie the hands of the States from making pro-

vision in such cases. Mk. Wilson. — The answer to the.se objections is, that retro-

spective iiUeijfrtiices only are to be prohibited. Mr. Madison. — Is not that already

done by the prohibition oi ex post facto laws, which will oblige the judges to declare

such interferences null and void. Mk. Kutleuge moved, instead of Mr. King's mo-

tion, to insert, " nor pass bills of attainder, nor retrospective (in the printed Journal,

" ex fiost facto"] laws." On which motion,— New Hampshire, New Jersey, Pennsyl-

vania, Delaware, North Carolina, South Carolina, Georgia, ay, 7 ; Connecticut, Mary-

laud, Virginia, no, 3.

Iliid. 488. [Aug. 29.] Mr. Dickinson mentioned to the House, that, on examining

Blackstone's Commentaries, he found tliat tiie term "ex post facto " related to criminal

cases only ; that they would not, consequently, restrain the States from retrospective

laws in civil cases; and that some further provision for this purpose would be

requisite.

[On September 14, the Committee of TJevision reported a "Revised Draft of the

Constitution," which is found in 1 Eli. Deb. 298. Art. I., s. 10, began thus: "No
State shall coin money . . . nor pass any bill of attainder, nor ex post facto laws, nor

laws altering or impairing the obligation of contracts, nor," &c.— Ed.]

Ibid. 545. [Sept. 14] Col. Mason moved to strike out from the clause (article 1,

sect. 9) "no bill of attainder, nor any ex post facto law, shall be passed," the words
" nor any e.r ;)os^ /ac/o law." He thought it not sufficiently clear that the prohibition

meant by this phrase was limited to cases of a criminal nature ; and no legislature

ever did or can altogether avoid them in civil ca.ses. Mr. Gerry seconded the mo-

tion ; but with a view to extend the prohibition to " civil cases," which he tiiought

ought to be done. On the question, all the states were, no.

Ibid. 546. [Sept. 14] The first clause of article 1, sect. 10, was altered so as to

read, — " No State shall enter into any treaty, alliance, or confederation
;
grant letters

of marque and reprisal ; coin money ; emit bills of credit ; make anything but gold

and silver coin a tender in payment of debts
;
pass any bill of attainder, ex post facto

law, or law impairing the obligation of contracts, or grant any title of nobility." Mr.

Gerry entered into observations inculcating the importance of public faith, and the

propriety of the restraint put on the States from impairing the obligation of contracts
;

alleging that Congress ought to be laid under the like prohibitions. He made a

motion to that effect. He was not seconded.

[The foregoing passages comprise all in " Madison's Debates " that throws light

on the phra.ses " ex post facto laws," and "laws impairing the obligation of contracts."

In reading the earlier judicial opinions on questions arising under the Constitu-

tion of the United States, it should be remembered that "Madison's Debates" was

not made public until 1840. The Convention sat with closed doors. At its dissolu-

tion, the " journal and other papers " were intrusted to Washington, the President,

with instructions to retain them, " subject to the order of Congress, if ever formed

under the Constitution." In 1796 Washington deposited these in the State Depart-

ment; and in 1819 the Journal was for the first time published, under direction of

Congress. This publication gave but a meagre idea of what took place in the Conven-

tion. Our chief source of instruction, " Madison's Debates," was first published, by
order of Congress, in 1840. This fact may help to account for the views of Mr. Jus-

tice Johnson, on ex post facto laws, in his note to Sattevlee v. Matthewson, 2 Pet. 380,

681 (1829). See 8 Am. Law Rev. 200. — Ed.]
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CALDER V. BULL.

Supreme Court of the United States. 1798.

[3 Dallas, 386.]

In error from the State of Connecticut. The cause was argued at

the last term (in the absence of the chief justice), and now the court

delivered their opinions seriatim.

Chase, J. The decision of one question determines, in my opinion,

the present dispute. I shall, therefore, state from the record no more

of the case than I think necessary for the consideration of that question

only.

The Legislature of Connecticut, on the second Thursday of May,

1795, passed a resolution or law , which, for the reasons assigned, set

aside a decree of the Court of Probate for Hartford, on the 21st of

y March, 1793, which decree disapproved of the will of Normand Mor-

»^v rison. the grandson, made the 21st of August, 1779, and refused to

,
^ V'record the said will ; and gianted a new hearing by the said Court of

vT ^ Probate, with liberty of appeal therefrom, in six months. A new hear-

^\>> ing was had, in virtue of this resolution, or law, before the said Court

V of Probate, who, on the 27th of July, 1795, approved the said will,

j^ ,'^ and ordered it to be recorded. At August, 1795, appeal was then had

Yj' to the Superior Court at Hartford, who, at February term, 1796,

affirmed the decree of the Court of Probate. Appeal was had to the

Supreme Court of Errors of Connecticut, who, in June, 1796, adjudged

that there were no errors. More than eighteen months elapsed frf)m

the decree of the Court of Probate, on the 1st [21stJ of March, 1793,

and thereby Caleb Bull and wife were barred of all right of aiipeal, by

a statute of Connecticut. There was no law of that State whereby

a new hearing, or trial, before the said Court of Probate might be

'p/ A'" obtained. Calder and wife claim the premises in question, in right

(.^ of his wife, as heiress of N. Morrison, physician ; Bull and wife claim

under the will of N. Morrison, the grandson.

The counsel for the plaintiffs in error ccmtend that the said resolu-

tion or law of the Legislature of Connecticut, granting a new liear-

ing in the above case , is an ex post facto law, prohiltitpd by the

Constitution of the United States; that any law of the Federal govern-

ment, or of any of the State governments, contrary to the Constitution

of the United States, is void ; and that this court possesses the power

to declare such law void.

It appears to me a self-evident proposition, that the severnl State

legislatures retain all the powers of legislation delegated to them by

the State constitutions, which are not expressly taken away by the

Constitution of the United States. The establishing courts of jus-

tice, the appointment of judges, and the making regulations for the

administration of justice within each State, according to its laws, on

^

>.
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all subjects not intrusted to the Federal government, appear to me
to be the peculiar and exclusive province and duty of the State legis-

latures. All the powers delegated by the people of the United States

to the Federal government are defined, and no constructive powers

can be exercised by it, and ail the powers that remain in the State

goveinments are indefinite, except only in the Constitution of Massa-
chusetts.

The effect of the resolution or law of Connecticut above stated, is to

revise a decision of one of its inferior courts, called the Court of Pro-

bate for Hartford, and to direct a new hearing of the case by the same
Court of Probate that passed the decree against the will of Normand
Morrison. By the existing law of Connecticut, a riglit to recover cer-

tain property had vested in Calder and wife (the appellants) in conse-

quence of a decision of a court of justice, but, in virtue of a subsequent

resolution or law, and the new hearing thereof, and the decision in

consequence, this right to recover certam property was divested, and

the right to the property declared to be in Bull and wife, the appellees.

The sole inquiry is, whether this resolution or law of Connecticut, hav-

ing such operation, is an ex post facto law within the prohibition of the

Federal Constitution ?

Whether the legislature of an}- of the States can revise and correct,

b}' law, a decision of any of its courts of justice, although not pro-

hibited by the Constitution of the State, is a question of very great

importance, and not necessary now to be determined, because the

resolution or law in question does not go so far. I cannot subscribe

to the omnipotence of a State legislature, or that it is absolute and

without control, although its authorit}' should not be expressl}' re-

strained b}' the constitution, or fundamental law of the State. The

people of the United States erected their constitutions, or forms of

government, to establish justice, to promote the general welfare, to

secure the blessings of liberty ; and to protect their persons and

propert}' from violence. The purposes for which men enter into

society will determine the nature and terms of the social compact

;

and as they are the foundation of the legislative power, they will de-

cide what are the proper objects of it. The nature and ends of legisla-

tive power will limit the exercise of it. This fundamental principle

flows from the very nature of our free republican governments, that no

man should be compelled to do what the laws do not require, nor to

refrain from acts which the laws permit. There are acts which the

Federal or State legislature cannot do, without exceeding their

authority. There are certain vital principles in our free republican

governments which will determine and overrule an apparent and

flagrant abuse of legislative power; as to authorize manifest injustice

by positive law ; or to take away that securit}' for personal libert}',

or private propert}', for the protection whereof the government was

established. An Act of the Legislature (for I cannot call it a law),

contrary to the great first principles of the social compact, cannot be
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considered a rightful exercise of legislative authority. The obligation

of a law in governments established on express compact, and on re-

publican principles, must be determined by the nature of the power on
which it is founded. A few instances will suffice to explain what I

mean. A law that punished a citizen for an innocent action, or, in

other words, for an act which, when done, was in violation of no exist-

ing law ; a law that destroys, or impairs, the lawful private contracts

of citizens ; a law that makes a man a judge in his own cause ; or a

law that takes propert}' from A, and gives it to B. It is against all

reason and justice for a people to intrust a legislature with such powers ;

and, therefore, it cannot be presumed that tliey have done it. The
genius, the nature, and the spirit of our State governments amount
to a prohibition of such acts of legislation ; and the general princi-

jiles of law and reason forbid them. The legislature may enjoin, per-

mit, forbid and punish ; they may declare new crimes, and estaltlish

rules of conduct for all its citizens in future cases ; they ma^^ command
what is right, and prohibit what is wrong ; but they cannot change

innocence into guilt; or punish innocence as a crime ; or violate the

right of an antecedent lawful private contract ; or the right of private

propert}'. To maintain that our Federal or State legislature possesses

such powers, if they had not been expressl}' restrained, would, in my
opinion, be a political heresy altogether inadmissible in our free republi-

can governments.

All the restrictions contained in the Constitution of the United

States, on the power of the State legislatures, were provided in favor

of the authorit}' of the Federal government. The prohibition against

their making any ex post facto laws was introduced for greater caution,

and very probabl}' arose from the knowledge that the Parliament of

Great Britain claimed and exercised a power to pass such laws, under

the denomination of bills of attainder, or bills of pains and penalties ;

the first inflicting capital, and the other less punishment. These Acts

were legislative judgments ; and an exercise of judicial power. Some-

times they respected the crime, by declaring acts to be treason which

were not treason when committed ;
^ at other times they violated the

rules of evidence, to supply a deficienc}^ of legal proof, b}' admitting

one witness, when the existing law required two ; by receiving evi-

dence without oath ; or the oath of the wife against the husband ; or

other testimony which the courts of justice would not admit ;
^ at

other times they inflicted punishments where the party was not by law

liable to an}' punishment ;
^ and in other cases they inflicted greater

punishment than the law annexed to the off'ence.* The ground for the

exercise of such legislative power was this, that the safet}' of the

1 The case of the Earl of Strafford, in 1640.

2 The case of Sir John Fenwick, in 1696.

3 The banishment of Lord Clarendon, 1667, 19 Car. 2, c. 10; and of Bishop Atter-

bury, in 1723, 9 Geo. I., c. 17.

* The Conventry Act, in 1670, 22 & 23 Car. 2, c. 1.
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kingdom depended on the death, or other punishment, of the offender;

as if traitors, when discovered, could be so formidable, or the govern-

ment so insecure. With very few exceptions, the advocates of such

laws were stimulated by ambition, or personal resentment and vindic-

tive malice. To prevent such, and similar acts of violence and injus-

tice, I believe the Federal and State legislatures were prohibited from

passing any bill of attainder, or any ex post facto law.

The Constitution of the United States, art. 1, s. 9, prohibits the

legislature of the United States from passing any ex post facto law

;

and in sec. 10 lays several restrictions on the authority of the legisla-

tures of the several States ; and among them, " that no State shall pass

any ex post facto law."

It may be remembered that the legislatures of several of the States,

to wit, Massachusetts, Pennsylvania, Delaware, Maryland, and North

and South Carolina, are expressly prohibited, by their State constitu-

tions, from passing an}- ex i)ost facto law.

1 shall endeavor to show what law is to be considered an ex postfacto

law, witliin the words and meaning of the prohibition in the Federal

Constitution. The prohibition, " that no State shall pass any ex post

facto law," necessaril}' requires some explanation ; for naked and with-

out explanation it is unintelligible, and means nothing. Literally it is

only tiiat a law shall not be passed concerning, and after the fact, or

thing done, or action committed. I would ask, what fact; of what

nature or kind; and by whom done? That Charles I., King of Eng-

land, was beheaded; that Oliver Cromwell was Protector of England;

that Louis XVI., late King of France, was guillotined,— are all facts

that have happened, but it would be nonsense to suppose that the States

were prohibited from making any law after either of these events, and

with reference thereto. The prohibition in the letter is not to pass any

law concerning and after the fact, but the plain and obvious meaning

and intention of the prohibition is this, that the legislatures of the

several States shall not pass laws after a fact done b}' a subject, or

citizen, which shall have relation to such fact, and shall punish him

for having done it. The prohibition, considered in this light, is an

additional bulwark in favor of the personal security' of the subject, to

protect his person from punishment by legislative acts, having a retro-

spective operation. I do not think it was inserted to secure the citizen

in his private rights, of either propert}' or contracts. The prohibitions

not to make anything but gold and silver coin a tender in payment of

debts, and not to pass an}- law impairing the obligation of contracts,

were inserted to secure private rights ; but the restriction not to pass

any ex post facto law, was to secure the person of the subject from
injury or punishment, in consequence of such law. H the prohibition

against making ex post facto laws was intended to secure personal

rights from being affected or injured by such laws, and the prohibition

is sufficiently extensive for that object, the other restraints I have
enumerated were unnecessary, and therefore improper, for both of

them are retrospective.
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-V /7 , •

I will state what laws j. consider ex post facto laws, within the^^^^'^
words and the intent of the prohibition. 1st . Every law that makes HX^ CA^"^^ -

an action done before the passing of the law, and which was iuno- 1 • j Jk^t,4/a

-

cent when done, criminal ; and punishes such action. 20^ Ever}' law 1 (T

that aggravates a crime, or makes it greater than it was, when com- l^,^^'
mitted. 3d. Every law that changes the punishment, and inflicts a

greater punishment than the law annexed to the crime, when com-
,

mitted. 4th. Ever}' law that alters the legal rules of evidence, and \ X A^tAy d i/d^

receives less or different testimony than the law required at the time 1 4jk~/-L runufi
of the commission of the offence, in order to convict the offender. All ^
these and similar laws are manifestly unjust and oppressive. In my '<^lAna~M^'-^

opinion, the true distinction is between ex post facto laws and retro- ^r.

spective laws. Every ex post facto law must necessarily be retrospec- ^U-O ^(i^
tive, but every retrospective law is not an ex post facto law ; the ^.-^^ 4,d ^K

former only are prohibited. Every law that takes away or impairs /? .

rights vested, agreeably to existing laws, is retrospective, and is gen- U/ldy^ ^'^^

erally unjust, and may be oppressive; and it is a good general rule iU^ l^xnit. l'*^^''

that a law should have no retrospect ; but there are cases in which Xt^!o /Ln-

laws may justly, and for the benefit of the community, and also of ^"f-
individuals, relate to a time antecedent to their commencement ; as '^^

statutes of oblivion, or of pardon. The}' are certainly retrospective, ^!ir. /^^^^^
and literally both concerning, and after, the facts committed. ^But I ^^ /f ^

j

do not consider any law ex post facto, within the prohibition, that-^^^^^^'^^'^^L

mollifies the rigor of the criminal law; but only those that create, ox /ij^^-j^/^ ^jfi^

aggravate , the crime ; or increase the punishment, or change the rules^ />
- , ^

of evidence, for the purpose of conviction.^ Every law that is to have.;^^^'^^^'^^^^^^

an operation before the making thereof, as to commence at an owtece- yiyU'A ay^^^^.

dent time, or to save time from the Statute of Limitations, or to excuse'C^ j J.^^jxy

acts which were unlawful, and before committed, and the like, is retro- t .

spective. But such laws may be proper or necessary, as the case may ~t^ Oa^ ilv^

be. There is a great and apparent difference between making an un-
.f LM/iaAx

lawful act lawful, and the making an innocent action criminal, and'^^/ . / ^
punishing it as a crime. The expressions '•'•ex post facto laws" 2^x^ Jyf-

h-'^ h

technical ; they had been in use long before the Revolution, and had ac- aJs^j^o
quired an appropriate meaning by legislators, lawyers, and authors. '^ y
The celebrated and judicious Sir William Blackstone, in his Commen-^Z/a^^i- i^
taries, considers an ex post facto law precisely in the same light I have --^ ^^ /l\-

done. His opinion is confirmed by his successor, Mr. Wooddeson,
}f

/ /j

and by the author of the "Federalist," whom I esteem superior to-^ /ja>^^

both, for his extensive and accurate knowledge of the true principles^ nh
of government. iM /'r^

I also rely greatly on the definition, or explanation of ex post facto ^^^^^<^ a.

.

laws, as given by the conventions of Massachusetts, Maryland, and ^. -A
North Carolina, in their several constitutions, or forms of government, (//f'^^-*'

In the Declaration of Rights, by the Convention of Massachusetts, ^^p^ I'trtf

part first, section 24th, " Laws made to punish actions done before the /'

existence of such laws, and which have not been declared crimes by '^~^'*^
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^ , / preceding laws, are unjust, &e." In the Declaration of Rights, by the

'^'^y*~^ ^^ Convention of Maryland, article 15th, " Retrospective laws punishing

/pA/la-'A-i i'-Ai^is, couiniitted before the existence of such laws, and by them only

f^

_

/ y/ declared criminal, are oppressive, &c." In the Declaration of Rights

^^^yx /^^^z^-u^jjy
l^jjg Convention of North Carolina, article 24th, I find the same defi-

f^ ajT/rri nition, precisel}' in the same words as in the Maryland Constitution.

(fj _^J / -li^ t,he Declaration of Rights by the Convention of Delaware, article

JLy^ih^iP^^tji^^ '11th, the same definition was clearly intended, but inaccurately ex-

Q -v*/ yL' pressed ; by saying, " laws punishing ofllences (instead of actions, or
'^^"^

'Z facts) committed before the existence of such laws, are oppres-

c^^/. CAcx^- sive, &c."

~ x^^^ iM^^ " ^'" ^^ opinion, that the fact, contemplated by the prohibition, and

Y not to be affected b}- a subsequent law, was some fact to be done by a

f\ ^jjtu ^^^"^-^itizen or subject.

V. In 2 Lord Raymond, 1352, Raj'mond, J., called the stat. 7 Geo. 1,

IAm .^t^-V^r^
gt,at. 2, pt. 8, about registering contracts for South Sea stock, an ex

jlyy ^^^ post facto law ; because it affected contracts made before the statute.

y 'fj^
^" ^^^ present case, there is no fact done by Bull and wife, plaintiffs

,o^?i^^/
in error, that is in an}' manner affected by the law or resolution of

icrylM (m^ Connecticut; it does not concern, or relate to, any act done bj* them.

yt _.j y The decree of the Court of Probate of Hartford, on the 21st March, in

/^""^X -^ consequence of which Calder and wife claim a right to the property in

JMU AaJ^^ question, was given before the said law or resolution, and in that sense

-kit JL ' was affected and set aside by it; and in consequence of the law allow-
"^-^

I ing a hearing and a decision in favor of the will, the}' have lost what

^U AAAfY'4. , they would have been entitled to, if the law or resolution, and the

decision in consequence thereof, had not been made. The decree of

the Court of Probate is tlie only fact on which the law or resolution

operates. In m}' judgment, the case of the plaintiffs in error is not

within the letter of the prohibition; and, for the reasons assigned. I

am clearl}' of opinion, that it is not within the intention of the prohibi-

tion ; and if within the intention, but out of the letter, I should not,

therefore, consider mj'self justified to continue it within the prohibition,

and therefore that the whole was void.

It was argued by the counsel for the plaintiffs in error, that the

Legislature of Connecticut had no constitutional power to make the

resolution, or law, in question, granting a new hearing, &c. Without

I
giving an opinion, at this time, whether this court has jurisdiction to

decide that any law made b}' Congress, contrary to the Constitution

of the United States, is void, I am fully satisfied that this court has

no junsdiction to determine that any law of any State legislature, con-

trary to the Constitution of such State, is void. Further, if this court

had such jurisdiction, yet it does not appear to me, that the resolution,

or law, in question, is contrary to the Charter of Connecticut, or its

.
Constitution, which is said by counsel to be composed of its charter,

Acts of Assembly, and usages and customs. I should think that the

courts of Connecticut are the proper tribunals to decide whether laws
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contrar}' to the Constitution thereof are void. In the present case they

have, both in the Inferior and Superior Courts, determined tliat the

resokition, or law, in question, was not contrary to either their State or

the Federal Constitution.

To show that the resolution was contrary to the Constitution of the

United States, it was contended that the words, ex post facto law, have

a precise and accurate raeaning, and convey but one idea to profes-

sional men, which is, " by matter of after fact; b}' something after the

fact." And Co. Litt. 241 ; Fearne's Cont. Rem. (old ed.) 175 and

203; Powell on Devises, 113, 133, 134, were cited; and the table to

Coke's Reports (b}' Wilson), title ex post facto, was referred to. There

is no doubt that a man may be a trespasser from the beginning, by

matter of after fact ; as where an entry is given b}^ law, and the party

abuses it ; or where the law gives a distress, and the part}* kills, or

works the distress. I admit, an act unlawful in the beginning may,

in some cases, become lawful bj' matter of after fact. I also agree

that the words " ex post facto" have the meaning contended for, and

no other, in the cases cited, and in all similar cases where the}' are

used unconnected with, and without relation to, legislative acts, or

laws.

There appears to me a manifest distinction between the case where jU

one fact relates to, and affects another fact, as where an after fact,

by operation of law, makes a former fact either lawful or unlawful

;

and the case where a law made after a fact done, is to operate on, and -1

to affect such fact. In the first case both the acts are done by private jfr^

persons. In the second case the first act is done by a private person, \AJk\

and the second act is done by the legislature to affect the first act. I ^//i_

believe that but one instance can be found in which a British judge
j

called a statute that affected contracts made before the statute, an ex y^^'^-^

post facto law ; but the judges of Great Britain always considered ' '—

-

penal statutes, that created crimes, or increased the punishment of

them, as ex post facto laws.

If the term ex post facto law is to be construed to include and to

prohibit the enacting any law after a fact, it will greatl}' restrict the

power of the Federal and State legislatures ; and the consequences of

such a construction may not be foreseen. If the prohibition to make

no ex post facto law extends to all laws made after the fact, the two

prohibitions, not to make anything but gold and silver coin a tender

in payment of debts, and not to pass any law impairing the obligation

of contracts, were improper and unnecessary.

It was further urged, that if the provision does not extend to pro-

hibit the making any law after a fact, then all choses in action, all

lands by devise, all personal property by bequest or distribution, by

elegit^ by execution, by judgments, particularly on torts, will be unpro-

tected from the legislative power of the States ; rights vested may be

divested at the will and pleasure of the State legislatures ; and, there-

fore, that the true construction and meaning of the prohibition is, that

VOL. II.— 91
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the States pass no law to deprive a citizen of any right vested in him

by existing laws. It is not to be presumed that the Federal or State

legislatures will pass laws to deprive citizens of rights vested in them

bv existing laws ; unless for the benefit of the whole community ; and

on making full satisfaction. The restraint against making any ex jjost

facto laws was not considered, by the framers of the Constitution, as

extending to prohibit the depriving a citizen even of a vested right to

property ; or the provision, " that private property should not be taken

for public use, without just compensation," was unnecessar}'.

It seems to me that the right of property, in its origin, could only

arise from compact express, or imphed, and I think it the better

opinion, that the right, as well as the mode or manner of acquiring

property, and of alienating or transferring, inheriting or transmitting

it, is conferred b}' society, is regulated l\v civil institution, and is

always subject to the rules prescribed bv positive law. When I say

that a right is vested in a citizen, I mean, that he has the power to do

certain actions, or to possess certain things, according to the law of

the land. If any one has a right to property-, such right is a perfect

and exclusive right ; but no one can have such right before he has ac-

quired a better right to the propert}' than any other person in the world ;

a right, therefore, only to recover property cannot be called a perfect

and exclusive right. I cannot agree, that a right to property vested in

Calder and wife, in consequence of the decree of the 21st of March,

1783, disapproving of tlie will of Morrison, the grandson. If the

willwas valid, Mrs. Calder could have no right, as heiress of Morri-

son, the physician ; but if the will was set aside, she had an undoubted

title.

The resolution, or law, alone had no manner of effect on any right

whatever vested in Calder and wife. The resolution, or law, combined

with the new hearing, and the decision in virtue of it, took away their

right to recover the property in question. But when combined the}'

took away no right of property vested in Calder and wife ; because the

decree against the will, 21st March, 1783, did not vest in or transfer

any property to them.

I am under a necessity to give a construction, or explanation of the

words, " ex post facto law," because the}' have not any certain mean-

ing attached to them. But I will not go farther than I feel myself

bound to do ; and if I ever exercise the jurisdiction, I will not decide

any law to be void, but in a very clear case.

I am of the opinion that the decree of the Supreme Court of Errors

of Connecticut be affirmed, with costs.

[The concurring opinions of Justices Paterson, Iredell, and Gush-
ing are omitted.] ^

^ In the conrfse of Mr. Justice Iredell's opinion he said :
" If then, a government,

composed of legislative, executive, and judicial departments, were established by a
constitution which imposed no limits on the legislative power, the consequence would
inevitably be, that whatever the legislative power chose to enact, would be lawfully
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WATSON ET AL. V. MERCER et al.
,

w^
,ervM/e<^^

Supreme Court of the United States. 1834. -^^£^i^ix<y?W^'«->^

\9, Pet. 9,9,; U Curtis's Decisions, ZS.]"^ \ -^LcAiLayt^rvv ^ ^-J. *

The case is stated in the opinion of the court. aaAud Aa^CAJUAX^'^

HopUnson and Montgomery, for the plaintiff. Rogers, contra, w- ^ ^,^,^^^^^-to

Story, J., delivered the opinion of the court. "^
This IS a writ of error to the Supreme Court of the State of Pennsyl- tM'l'UjMro^^^yl

vania, brought under the 25th section of the Judiciary Act of 1789. ^^xJtSlx^ ^.
1 Stats, at Large, 85. i^ 'i^
enacted, and the judicial power could never interpose to pronounce it void. It is true, ^ g - ,

j

that some speculative jurists have held, that a Legislative Act against natural justice (^Aj-iUtX: '^'^^ \

must, in itself, be void ; but I cannot think, that under such a government any court
(j

//

of justice would possess a power to declare it so. Sir William Elackstone, having put -^ y<^ ^
the strong case of an Act of Parliament which should authorize a man to try his own —Z^^/, J^^^
cause, explicitly adds, that even in that case, ' there is no court that has power to JiXL-t^^ ^

defeat the intent of the legislature, when couched in such evident and express words y/^--^^^^^^^^^,^^-t4'

as leave no doubt whether it was the intent of the legislature or no." 1 Bl. Conim. 91- ^ ^ a. i
'

" In order, therefore, to guard against so great an evil, it has been the policy of all (JijX~t\AJL'^ I

the American States, which have, individually, framed their State constitutions since
\ >, ^J^A^JiJ^

the Revolution, and of the people of the United States, when they framed the Federal (PUM/L-.x^^''^
[

Constitution, to define with precision the objects of the legislative power, and to ^ _A
Jl^jjj-,

restrain its exercise within marked and settled boundaries. If any Act of Congress, (Jf W^ La.

or of the Legislature of a State, violates those constitutional provisions, it is unques- J^^ J^'\^i
t.innnbly void ; though. I admit, that as the authority to declare it void is of a delicate (\

^'Q.

and awful nature, the court will neverjresort to that authority but in a clear and -f^

urgent case. If, on the other hand, the Legislature of the Union, or the Legislature

of any member of the Union, shall pass a law, within the general scope of their con- -Jicii

stitutional power, the court cannot pronounce it to be void, merely because it is, in . /(/Ty^^A^O.^
their judgment, contrary to the principles of natural justice . The ideas of natural Ami ]y^^^^

j
ustice are regulated by no fixed standard ; the ablest and the purest men have dif- i^.jh ^oJdJL

fered upon the subject ; and all that the court could properlv sav. in such ati even t. ^LMf^

would be. that the legislature, possessed of an equal right of opinion, had passed an ^rl j^yOYK
~~

Act which , in the opinion of tlie judges, was inconsistent with the abstract principles '^y^ ^
- pJ

of natural justice . There are then but two lights in which the subject can be viewed : /i^jj(jj.c{ >Wt^ •

1st. If the legi-slature pursue the authority delegated to them, their Acts are valid . ^ -u. U t\

2d. If they transgress the boundaries of that authority, their Acts are invalid. In,j^JrinAA ^ ti

the former case, they exercise the discretion vested in them by the people, to whom ^ ,/o^a (fy^f^^^
alone they are responsible for the faithful discharge of their trust ; but in the latter ' ^^ .

case, they violate a fundamental law, which must be our guide whenever we are called
. .^^ q[^ Imx

upon as judges to determine the validity of a Legislative Act." „
Compare Satterlee v. Mnttheivson. 2 Pet. 380 (1829) ; S. c. infra, p. 1617.

-^Zco^ ^ *'

Legislation of this same character is still upheld in Connecticut ( Wheeler's Appeal, '^-'^J '

45 Conn. 306, 1877), on the ground of established usage. Contra, in Pennsylvania, De tjL-j^^M '*-*-^

Chastellux v. Fairchild, 15 Pa. St. 18 (1850), overruling Braddee v. Brownfield , 2 W. /

&s. 271 (1841).
A et ^H^i^'\

In Massachusetts, long after the adoption of the Constitution, the legislature con- ^-^ v- v j

tinned the practice of granting new trials and the like ;
e. g., see the Pesolves of the .

Xrlikd'^'
General Court of June 5, 1784 ; and often subsequently. A Resolve of this character, C\A^(K L

of Feb. 15, 1813, was held inoperative, and the principle condemned, in Uolden v. '

^i /t Jl Jl

James, 11 Mass. 396 (1814). Compare Cooley, Const. Lim. (6th ed.), 113, 484. — Ed. - yU.^
j^

^^tA^

1 The case is taken from Curtis's Decisions. — Ed. /
_

0^ .ZuU^o. oJt i<^-^ (^^t^ /v>^[yt. ^jJ^- eyu;(W>^ ^--^^

tit 0^ Vx^i^aXc^ tL. ONwWirfavvvrl W d/ ^ ^^ ^^ A^vtr-
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^ £X«xaX
^^^^ WATSON ET AL. V. MERCER ET AL. [CHAP. VIII.

,(( ji The original suit is an ejectment by the defendants Id error for ccr-

^M ^^^
ttiin kinds in Lancaster County in the State of Pennsylvania, u^on

>S,^,yA^;>SX - which a final judgment was rendered in their favor. The facts, so far

\] p as they are material to the questions over which this court has jurisdic-

„-Wt/i "ll-^^wv^tion, are these. On the 8th of May, 1785, James Mercer and Margaret,

P

^ hiA wife, executed a deed of tlie premises , then being the property o f

|)t> ~\^<*- <^^'*^
' the wife, to Nathan Thompson, in fee, who afterwards, on the same

-p. day, reconveyed the same to James Mercer, the husband, in fee ; the
^^

object of the deeds being to vest the estate in the husband. The cer-

\mK\^k.-Ak tificate of the acknowledgment of the deed of Mercer and wife to

I
(J

\j! Thompson , by the magistrate who took the same, does not set forth
^'^"''^'^'^''^ ^^

ali the particulars, as were required by tbe law of Pennsylvania of

rv(^ A"tA- f^i/>i»'^^^the 24th of February, 1770 , respecting the acknowledgment of deeds

of femes covert . The Legislature of Pennsylvania, on the 26th of April,

"^'^
. 182G, passed an Act, the object of which was to cure all defective

Jt,i .J L-t acknowledgments of this sort, and to give them the same efficacy as

L^ I g if they had been originally taken in the proper form . The plaintiffs

(k^Aik: *i^ ^^^^^ in the ejectment claimed title to the premises under James Mercer, the

^p , husband ; and the defendants, as heirs at law of his w ife, who died
qp-C-f

,

xMV«^
without issue. The ejectment was brought after the passage of the

^^^^^W Act of 1826.

f ,,
(J

. In the case of the Lessee of Watson and Wife v. Bailey, 1 Binney, 470,

^w^-'^^^ the acknowledgment of this verj' deed from Mercer and wife to Thomp-

pt/TTvA rwaAeM.-son was held to be fatall}- defective to pass her title. But the Act o f

1 18 26 has been repeatedl}' held by the Supreme Court of Pennsylvania

A- • 'vl j^ to be constitutional, and to give validity to such defective acknowledg-

^^/\f
(/<L\j^/^' ments . It was so held in Barnet v. Burnet, 15 Serg. & R. 72, and

A r^ ZXx - ^*^^^ ^^^ Wife V. Stooltzfoos, 16 Id. 35, and again, upon solemn
"^^ deliberation and argument, in the case now before this court. The
-;Qjc^<?Ctx-^ object of the present writ of error is to revise the opinions thus pro -

fuipJiX'^ »/ nounced by the highest State court .

A , . Our authority to examine into the constitutionality of the Act of
^pi^'vi^j'^UAM 1326 extends no further than to ascertain whether it violates the Con-

{ tWiJUJCl stitution of the United States ; for the question whether it violates the

Constitution of Pennsylvania, is, upon the present writ of error, not

before us.

The Act of 1826 provides '' that no grant, «S:c., deed of conveyance,

&c., heretofore bond fide made and executed by husband and wife, and
acknowledged by them before some judge, &c., authorized by law,

&c., to take such acknowledgment as- aforesaid, before the 1st day of

September ne xt, shall be deemed, held, or adjudged invalid, or defec-

tyLt C-rvv/lt -

' ti ve, or insufficient in law, or avoided, or prejudiced, by reason of
any informality or omission in setting forth the particulars of th e

>j ^J4j!. (^J^ (

ac^^"owlcdgment made before such officer as aforesaid, in the certificate

, . 1

thereof: but all and every such grant, &c., deed of conveyance, &c.,
jA^^^OA^VV so made, executed, and acknowledged, as aforesaid, shall be as good,

/cAaat'iO/oCa-
valid, and effectual in law, for transferring, passing, and conveying the

>a^vv^LXtv' , cSlI: ^vaa/^a. ti^ VCA/^ .juLXjud ~U t^oiA oocyte <^^^

ii^-^i\^^J\^B.AtA: /uXv.-'t^ju^ Z..iju.U<jjK i> p^\A^ .
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estate, right, and title, and interest of such husband and wife of, in,
'^^^'-^^ ^\

and to the lands, &c., mentioned in the same, as if all the requisites

and particulars of such acknowledgment mentioned in the Act, to

which this is supplementary, were particularly set forth in the certifi-

cate thereof, or approved upon the face of the same."

The argument for the plaintiffs in error is, first, that the Act violates

the Constitution of the United States, because it divests their vested

rights as heirs at law of the premises in question ; and secondly, that

it violates the obligation of a contract, that is, of the patent granted by

tb€ proprietaries of Fennsylvania to Samuel Patterson , the ancestor

of the original defendants, from whom they trace their title to the

premises, by descent through Margaret Mercer.

As to the first point, it is clear that this court has no right to pro-

nounce an Act of the State legislature void , as contrary to tiie Con-

stitution of the United States, from the mere fact that it divests-

antecedent vested rights of property. The Constitution of the United

States docs not prohibit the States from passing retrospective laws

generall y, but only ex post facto laws. Now it has been solemnly

settled by this court, that the phrase ex post facto laws is not applicable ~^^ /^AfV^

to civil laws, but to penal and criminal laws , which punish [a] [)arty for

acts antecedently done which were not punishable at all, or not punish-

able to the extent or in the manner prescribed. In short, ex post facto

laws relatetoj^enal and criminal proceedings which impose punish-

ments or forfeitures, and not to civil proceedings which affect private

rights retrospectively . The cases of Calder v. Bull, 3 Dall. 386, 1

Cond. Rep. 172; Fletcher v. Peck, 6 Cranch, 87, 2 Cond. Rep. 308

Ogden v. Saunders, 12 Wheat. 266, 6 Cond. Rep. 523 ; and Satterlee

V. MattJiewson, 2 Pet. 380, fully recognize this doctrine.

In the nest place, does the Act of 1826 violate the obligation of any

contract? In our judgment, it certainly does not, either in its terras or

its principles. It does not even affect to touch an}' title acquired by

a patent or any other grant. It supposes the titles of the femes covert

to be good, however acquired ; and only provides that deeds of con-

veyance made b}' them shall not be void, because there is a defective

acknowledgment of the deed s, by which they have sought to transfer

their title . So far, then, as it has an}' legal operation, i t goes to con-

firm, and not to impair the contrac t of the femes covert. It gives the

very effect to their acts and contracts which they intended to give ; and

which, from mistake or accident, has not been effected. Tliis point is

so fully settled by the case of Satterlee v. Matthexoson, 2 Pet. 380, that

it is wholly unnecessary to go over the reasoning upon which it is

founded.

Upon the whole, it is the unanimous opinion of the court, [that]

there is no error in the judgment of the Supreme Court of Pennsylvania,

so far as it is subject to the revision of this court, and therefore it is

aflSrmed, with costs.

^

1 And so Ball. ^ Susq. R. R. Co. v. Nesbit, 10 How. 395 (1850). — Ed.
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^A. UT^^^^.
. H, 'i^l^ •

,<• !,iXjl^ A--X l^Gi)"' /

4/v -v-v^^^txA-A. ajk:

CUIVI'MINGS V. THE STATE OF MISSOURI.

Slpueme Court of the United States. 1866.

cx.^^^^^ /Je^«.fcM^^^ [4 Waii 277]

^ r Ix January, I8G0, a convention of representatives of the people of

\ ^^Alissouri assem bled at St. Louis, for the purpose of amending the

/M/u^ -K^o.cK Constitution of the State . 'l"he representatives had been elected in

ji^ty^j. XyJisLK..^
November, 1864. In April, 1805. the present Constitution— amended
and revised from the previous one— was adopted by the convention ;

-''"'-^ Oa waao<^ ^jjJ jjj June, I8G0, by a vote of the people. . . . [Here follows a recital

AAjff^JTZJixtLt^ of several sections of this instrument: (1) Disqualifvinof as voters a t

- A SLuy election under the Constitution, or any law of the State or any
XXkx. lA (-i^^ ordinance or by-law of a municipal corporation, all persons who had

D ^^ ever been '' in armed hostility to the United States, '' or had done any

one of several specified acts, or had ever ^^by act or word manifested
'^'^-^r^/^-*- '^*-'''^::^ his adherence to the cause of such enemies, or his desire for their

(/v^^ 0-^ triumph . . . or his sympathy with " the enemies of the government of

f—

-

the United States ; and so on with much detail. All such persons were

^^^SAAiK.*-^-^ also declared disqualified to hold '^ any office of trust, honor, or profit ,"

^\.^_,u^jJfy-»~^ under State authority , and from being an officer, &c., of any corporation

in the State, public or private, or professor or teache r in any educational

t^^ '"'f^ institution or school, or holding real estate in trust for any religious(X-C

/X-- (V^^^^ association : (2}_ Prescribing an oath, denying such disqualifications,

, ^ to be taken by all the classes of persons in the State holding office,

V^'"^ &c., wjio are indicated above : ( 3) Forbidding, after sixty days, all who
-"l/JW^jLfii ^ do not take the said oath from acting as attorneys or counsellors at

rfv Clcx*.o»jL l^TP) or bishop, priest, ... or other clergyman of any religious per-

n ft Qj^j<SL-
suasion, under penalties of fine and imprisonment

:

( 4) Declaring the

D ^ hi
^'-^^^^ taking of said oath to be perjury, and fixing the punishment

-(^^^jjL^ ^\^ thereof. 1

Q, f)^
In September, A. d. 1865, after the adoption of this Constitution,

o. the Reverend Mr. Cummings, a priest of the Roman Catholic Church,
^5^ 9j~AJi

yj^^ i ndicted and convicted in the Circuit Court of Pike County, in the

(J^>^)ia. AyA^oJl

-

State of Missouri, of the crime of teaching and preaching in that month,

'

L '^ A
^^^ priest and minister of that religious denomination, without having

'^aT^ first taken the oath prescribed by the Constitution of the State ; and

Waa/^-^tiaa^ "to was sentenced to pay a fine of five hundred dollars, and to be committed

^ .
,

to jailjintil said fine and costs of suit were paid .

^'"^^^
Qr, appeal to the Supreme Court of the State, the judgment was

o-L,Xu^- "^^ affirmed ; and the case was brought to this court on writ of error, under

, .0 the twenty-fifth section of the Judiciaij Act.
XMj.^ -h>nA4^ ^^. 2)ayifZ Dudley Field, for Mr. Cummings, plaintifl' in error.

i (TV /Tt^u^o-lM-^ ^f^- Montgomery Blair filed a brief on the same side. Mr. Heverdy
^J Johnson, for the plaintiff in error, in reply.

1
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Mr. G. P. Strong., contra, for the State, defendant in error. Mr. -^i^ °<

J. B. Henderson, on the same side. /iJLjuSju^
Mr. Justice Field delivered the opinion of the court. ... . /

We admit the propositions of the counsel of Missouri, that the States y'^'^ ^ v'n^/
which existed previous to the adoption of the Federal Constitution ^^j;^ _aaH<j^^

possessed originally all the attributes of sovereignty- ; that they still /rW^
retain those attributes, except as the}- have been surrendered by the / • / gjjji
formation of the Constitution, and the amendments thereto; that they^*^^ / .

new States, upon their admission into the Union, became invested with cCA 'U^^^^^^'^"^

equal rights, and were thereafter subject only to similar restrictions, "^JL
.f^^^j^Aj

and that among the rights reserved to the States is the right of each WlbJ
State to determine the qualifications for office, and the conditions upon Z-^^y^'"^''*/*'^'^'^

which its citizens may exercise their various callings and pursuits within

its jurisdiction.

These are general propositions, and involve principles of the highest

moment. But it by no means follows that, under the form of creating

a qualification or attaching a condition, the States can in effect inflict a

punishment for a past act which was not punishable at the time it was

committed . The question is not as to the existence of the power of the

State over matters of internal police, but whether that power has been

made in the present case an instrument for the infliction of punishment '

against the inhibition of the Constitution.

Qu alifications relate to the fitness or capacity of the party for a par-

ticu lar pursuit or profession. Webster defines the term to mean " any

natural endowment or any acquirement which fits a person for a place,

office, or employment, or enables him to sustain any character, w ith

success." It is evident from the nature of the pursuits and professions

of the parties, placed under disabilities by the Constitution of Missouri,

that many of the acts, from the taint of which they must purge them-

selves, have no possible relation to their fitness for those pursuits and

professions. There can be no connection between the fact that Mr .

Cummings entered or left the State of Missouri to avoid enrolment or

draft in the military service of the United States and his fitness to

teach the doctrines or administer the sacraments of his church ; nor

can a fact of this kind or the expression of words of sympathy with

some of the persons drawn into the Rebellion constitute any evidence

of the unfitness of the attorney or counsellor to practise his profession,

or of the professor to teach the ordinary branches of education, or of

the want of business knowledge or business capacity in the manager of

a corporation, or in any director or trustee. It is manifest upon the

simple statement of many of the acts and of the professions and pur-

suits, that there is no such relation between them as to render a denial

of the commission of the acts at all appropriate as a condition of

allowing the exercise of the professions and pursuits. The oath could

no t, therefore, have been required as a means of ascertaining whether

parties were qualified or not for their respective callings or the trusts

with which they were charged. It was required in order to reach the
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person, not the calling. I t was exacted , not from any notion that the

several acts designated indicated unfitness for the callings, but because

it was thought that the several acts deserved punishment, and that for

many of thoui there was no way to inflict punishment except by depriv-

ing the parties , who had committed them, of some of the rights ^nd

privileges of the citizen.

Tiie disabilities created by the Constitution of Missouri must be

regarded as penalties— they constitute punishment . We do not agree

with the counsel of Missouri that " to punish one is to deprive him

of life, liberty, or property, and that to take from him an} thing less

than these is no punishment at all." The learned counsel does not

use these terms— life, libert}', and property— as comprehending eveiy

right known to the law. He does not in(;lude under liberty freedom

from outrage on the feelings as well as restraints on the person. He
does not include under property those estates which one may acquire

in professions, though they are often the source of the highest emol u-

ments and honors. The deprivation of any rights, civil or political,

previously enjoyed, may be punishment, the circumstances attending

and the causes of the deprivation determining tliis fact. Disquali fi-

cation from office may be punishment, as in cases of conviction upon

impeachment. Disqualification from the pursuits of a lawful avocntion,

, or from positions of tru st, or from the privilege of ajjpearing in the

j2xAC /a^/VHTA^^^^ courts, or acting as an executor, administrator, or guardian, may also ,

/)
' 9 ^ and often has been, imposed as punishment. By statute 9 and 10

William HI., chap. 32, if an}' person educated in or having made a pro-

fession of the Christian religion, did, " by writing, printing, teaching,

or advised speaking," deny the truth of the religion, or the divine

authority of the Scriptures, he was for the first offence rendered inca-

pable to hold any office or place of trust ; and for the second, he was

rendered incapable of bringing any action, being guardian, executor,

C^1aaX<< legatee, or purchaser of lands, besides being subjected to three years'

imprisonment without bail. 4 Black. 44.

By statute 1 George I., chap. 13, contempts against the king's title,

arising from refusing or neglecting to take certain prescribed oaths, and

yet acting in an office or place of trust for which they were required,

were punished by incapacit}' to hold an}' public office ; to prosecute

any suit ; to be guardian or executor ; to take any legacy or deed of

gift ; and to vote at any election for members of Parliament ; and the

offender was also subject to a forfeiture of five hundred pounds to any

one who would sue for the same. Id. 124.

" Some punishments," says Blackstone, " consist in exile or banish-

men t, by abjuration of the realm or transportation ; others in loss of

liberty by perpetual or temporary imprisonment. Some extend to

confiscation by forfeiture of lands or movables, or both, or of the

pro fits of lands for life ; others induce a disability of holding offices or

emj^lovments, being heirs, executors, and the like." Id. 377.

In France, deprivation or suspension of civil rights, or of some of

/^-AT\A-AA.x^^_G^ t^w^ tXv-A,
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|a "t^ <^

tbera, and among these of the right of voting, of eligibility to oftlce, of A-;ut>-T^^

taking part in family councils, of being guardian or trustee, of bearing .\f^ vaaLAa
arms, and of teaching or being employed in a school or seminary of in
learning, are punishments prescribed by her code. OO^JJa:^

^
The theory upon wliich our political mstitutions rest is, that all men )^

have certain inalienable righ ts— that among these arc life, liberty, and t7U«-^^--^^'v^

th^ pursuit of happiness ; and that in the pursuit of happiness al l yj^ytrui 'a^^
avocations, all honors, all positions, are alike open to every one, and _

that in the protection of these rights all are equal before the law . \^

Any deprivation or suspension of any of these rioflits for past condu ct

is punishment, and can be in no otherwise defined.

Punishment not being, therefore, restricted, as contended by couns el,

to the deprivation of life, liberty, or property, but also embracing depri-

vation or suspension of political or civil rights, and the disabilities

prescribed by the provisions of the Missouri Constitution being in effect

punishment, we proceed to consider whether there is any inhibition in

the Constitution of the United States against their enforceme nt.

The counsel for Missouri closed his argument in this case by pre- l^cj. 'V^^^
senting a striking picture of the struggle for ascendency in that State

\^ \jJjaJtidA

during the recent Rebellion between the friends and the enemies of the

Union, and of the fierce passions which that struggle aroused. It.was'UM^ A^ *

in the midst of the struggle that the present Constitution was framed,
^^M^a^Jt^-^^

although it was not adopted by the people until the war had closed, r^ . a L.

It would have been strange, therefore, had it not exhibited in its Aj^aA^ '^\^*-^

provisions some traces of the excitement amidst which the convention ^i.^LyiiJtsJi^
held its deliberations. "

.

It was against the excited action of the States, under such influences fJlijCi t^M.

as_ these, that the framers of the Federal Constitution intended to . ^^
guard. Ini^/e^cAey-v.PecA, 6 Cranch, 137, Mr. Chief Justice Marshall, V^IAA/ VA^

speaking of such action, uses this language :
" Whatever respect might ^^d^ o^

have been felt for the State sovereignties, it is not to be disguised that vj
_

the framers of the Constitution viewed with some apprehension the k^^X^--^^*-^

violent acts which might grow out of the feelings of the moment
;
and

^^^^^_j^<^>^

that the people of the United States, in adopting that instrument, have . -_/ _

manifested a determination to shield themselves and their property 1A<-^ f*UA^^^

from the effects of those sudden and strong passions to which men

are exposed. The restrictions on the legislative power of the States

are obviously founded in this sentiment ; and the Constitution of th erJc^

United States contains what may be deemed a bill of rights for the .

,51,,.. ajZV^

'

people of each State." Ij"
" ' No State shall pass any bill of attainder, ex post facto law, or

_^^^^jj-^^^^^^^^^

law impairing the obligation of contracts.' "... [The court here holds

that the new Constitution is a bill of attainder within the meaning of ^^ ^-piJ^i^

this clause.] , / . _4 /

We proceed to consider the second clause of what Mr. Chief Justice "piAa::^ "1

V

Marshall terms a bill of rights for the people of each State— the clause

which inhibits the passage of an ex post facto law. C-^rvAv~-^^>^.>-~v>^ <K: V1/tO,

I
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/y\Ay<^^l4A/\ By an ex post facto law is meant one which imposes a punishmen t

- ^ \^ for an act wliieh was not punishable at the time it was committed ;
or

. J imposes additional i)unishment to that then pvescribed : or changes the

laXxA.- vtiles of evidence by wliich less or different testimony is sufficient to

tfct-<-^

/| con vict than was then required .

In Fletcher v. Peck, Mr. Cliief Justice Marshall defined an ex post

facto law to be one " which renders an act punishable in a manner in

which it was not punishable when it was committed." " Such a law,"

said that eminent judge, " may inflict penalties on the person, or may
inflict pecuniary penalties which swell the public treasury. The legisla-

ture is then prohibited from passing a law by which a man's estate,

or any part of it, shall be seized for a crime, which was not declared b}'

some previous law to render him liable to that punishment. Wh}',

then, should violence be done to the natural meaning of words for the

purpose of leaving to the legislature the power of seizing for public use

the estate of an individual, in the foim of a law annulling the title

by which he holds the estate? The court can perceive no sufficient

grounds for making this distinction. This rescinding Act would have

the effect of an ex 2'>ost facto law. It forfeits the estate of Fletcher for

a crime not committed by himself, but by those from whom he pur-

chased. This cannot be eff"ected in the form of an ex post facto law,

or bill of attainder; why, then, is it allowable in the form of a law

annulling the original grant?"

The Act to which reference is here made was one passed by the State

of Georgia, rescinding a previous Act, under which lands had been

granted. The rescinding Act, annulling the title of the grantees, did

not, in terms, define an^- crimes, or inflict an}' punishment, or direct

any judicial proceedings
;

3-et, inasmuch as the legislature was for-

bidden from passing any law b}- which a man's estate could be seized

for a crime, which was not declared such by some previous law render-

ing him liable to that punishment, the chief justice was of opinion

that the rescinding Act had the effect of an ex post facto law, and was

within the constitutional prohibition.

The clauses in the Missouri Constitution, which are the subject of

consideration, do not, in terms, define any crimes, or declare that any

punishment sha ll be inflicted, but they produce the same result Ujjon

the parties, against whom they are directed, as though the crimes were

defined and the punishment was declared . They assume that there are

per_sons in Missouri who are guilty of some of the acts designated.

They would have no meaning in the Constitution were not such the

fact. They are aimed at past acts, and not future acts. They were
in_tended especially to operate upon parties who, in some form or

ma nner, by action or words, directly or indirectly, had auTed or cou n-

tenanced Rebellion, or sympathized with parties engaged in the Rebel-

lion, or had endeavored to escape the proper responsibilities and duties

of a citizen in time of war ; and they were intended to operate by
depriving such persons of the right to hold certain offices and trusts,
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and to pursue their ordinary and regular avocation s. This deprivation

is punishment ; nor is it any less so because a way is opened I'ur escape

from it by the expurgatoi-y oath. The t'ramers of the Constitution of

M issouri knew at the time tliat whole classes of individuals would be

imable to take the oath prescribed . To them there is no escape pro-

vided ; to them the deprivation was intended to be, and is, absolute

and perpetual . To make the enjoyment of a right dependent upon an

impossible condition is equivalent to an absolute denial of the right

under an}- condition, and such denial, enforced for a past act, is notliiug

less than punishment imposed for that act. It is a misapplication of

terms to call it anything else.

Now, some of the acts to which the expurgatory oath is directed

were not offences at the time they were committed. It was no offence

against any law to enter or leave the State of Missouri for the purijose

of avoiding enrolment or draft in the military service of the United

States, however much the evasion of such service might be the subject

of moral censure . Clauses which prescribe a penalty for an act of this

nature are within the terms of the definition of an ex post facto law—
"they impose a punishment for an act not punishable at the time it

was committed ."

Some of the acts at which the oath is directed constituted high

offences at the time they were committed, to which, upon conviction,

fine and imprisonment, or other heavy penalties, were attached. The

clauses which provide a further penalty for these acts are also within the

definition of an ex post facto law— " they impose additional punishment

V . to that prescribed when the act was committed.
"

\)^ And this is not all. The clauses in question subvert the presump-

V ,A • tions of innocence, and alter the rules ot evidence, which hefeTofore,

W" under the universally recognized principles of the common law, have

been supposed to be fundamental and unchangeable . They assume

that the parties are guilty ; they call upon the parties to establish their

innocence ;
and they declare that such innocence can be shown only in

one_way— by an inquisition, in the form of an expurgatory oath, into

the consciences of the partie s.

The objectionable character of these clauses will be more apparent

if we put them into the ordinary form of a legislative Act. Thus, if

instead of the general provisions in the Constitution the convention had

provided as follows: Be it enacted, that all persons who have been in

armed hostility to the United States shall, upon conviction thereof, not

only be punished as the laws provided at the time the offences charged

were committed, but shall also be thereafter rendered incapable of

holding any of the offices, trusts, and positions, and of exercising any

of the pursuits mentioned in the second article of the Constitution of

Missouri ;— no one would have any doubt of the nature of the enact-

ment. It would be an ex post facto law, and void ; for it would add

a new punishment for an old offence. So, too, if the convention had

passed an enactment of a similar kind with reference to those acts
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which do not constitute ofifences. Thus, had it provided as follows

:

Be it enacted, that all persons who have heretofore, at any time, entered

or left the State of Missouri, with intent to avoid enrolment or di'uft in

the military service of the United States, shall, upon conviction thereof,

be forever rendered incapable of holding any office of honor, trust, or

profit in the State, or of teaching in any seminary of learning, or of

preaching as a minister of the gospel of any denomination, or of exer-

cising any of the professions or pursuits mentioned in the second article

of the Constitution ;
— there would be no question of the character of

the enactment. It would be an ex post facto law, because it would

impose a punishment for an act not punishable at the time it was

committed.

The provisions of the Constitution of Missouri accomplish precisely

what enactments like those su|)posed would have accomplished . They
impose the same penalty, without the formality of a judicial trial and

conviction

;

for the parties embraced by the supposed enactments would

be incai)able of taking the oath prescribed
;

to them its requirement

wou ld be an impossible condition. Now, as the State, had she at-

terspted the course supposed, would have failed, it must follow that

any otiier mode producing the same result must cqualh' fail. The
pj^vision o(^the Federal Constitution, intended to secure the liberty of

the citizen, cannot be evaded by the form in which the power of the

State is exerted. If this were not so, if that which cannot be accom-

plished by means looking directly to the end, can be accomplished by

indi rect means, the Inhibition may be evaded at pleasure. No kind of

oppression can be named, against which the framers of the Consti-

tution intended to guard, which ma}' not be effected. Take the case

supposed by counsel— that of a man tried for treason and acquitted,

or, if convicted, pardoned — the legislature ma}- nevertheless enact

that, if the person thus acquitted or pardoned does not take an oath

that he never has committed the acts charged against him, he shall

not be permitted to hold any office of honor or trust or profit, or

pursue any avocation in the State. Take the case before us ;
— the

Constitution of Missouri, as w^e have seen, excludes, on failure to take

the oath prescribed by it, a large class of persons within her borders

from numerous positions and pursuits

;

i t would have been equally

within th e power of the State to have extended the exclusion so as to

d eprive the parties, who are unable to take the oath, from any avoea-

tion whatever in the State . Take still another case :— suppose that in

the progress of events, persons now in the minority in the State should

obtain the ascendency, and secure the control of the government

;

nothing could prevent, if the constitutional prohibition can be evaded ,

tlie enactment of a provision requiring every person, as a condition o f

hold ing any position of honor or trust, or of pursuing any avocation in

the S tate, to take an oath that he had never advocated or advised or

supported the imposition of the present expurgatory oath. Under this

form of le2:islation the most flagrant invasion of private rights, in
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periods of excitement, may be enacted, aiul iiulividuals, and even whole

classes, may be deprived of political and civil riulils. . . .

The judgment of the Supreme Court of Missouri must be reversed,

and the cause remanded, with directions to enter a judgment reversinof

the judgment of the Circuit Court, and directing that court to discharge

the defendant from imprisonment, and suffer him to depart without

day. And it is so ordered.

The Chief Justice, and Messrs. Justices Swayne, Davis, and

Miller dissented. In behalf of this portion of the court, a dissenting

opinion was delivered by Mr. Justice Miller. This opinion applied

equally or more to the case of £Jx parte Garland (the case next follow-

ing), which involved principles of a character similar to those discussed

in this case. The dissenting opinion is, therefore, published after the

opinion of the court in that case.^

1 In Ex parte Garland, 4 Wall. 333 (1866), a like decision was reached in the case

of A. H. Garland, afterwards Attorney-General of the United States. He had been

admitted as an attorney and counsellor of the Supreme Court of the United States, at

the December Term of 1860. By Acts of Congress, of 1862 and 1865, it was made
a necessary qualification for being admitted to the bar of any of the Federal courts, or

of acting under any previous admission, that the person in question should make oath

under penalties for perjury, that (among other tilings) he had never voluntarily aided

any persons in armed hostility to the United States, or sought or exercised any office

under, or voluntarily supported, any pretended government hostile to the United States.

Garland, in July, 1865, received a full pardon from the President of the United States.

This pardon he now produced, and filed his petition to be allowed to continue to

practise as an attorney and counsellor of this court, without taking the oath

aforesaid.

Reverdi/ Johnson and M. H. Carpenter, for tlie petitioner. Messrs. Speed and
Sfanberi/, contra, for the United States. The petitioner and R. H Marr, a counsellor

in like position, were also allowed to appear in support of the petitioner's contention.

Field, J., for the court, gave an opinion, granting the petition on tlie same grounds
laid down in Cumniings v. Missouri, and also on the ground of the pardon above
named. That opinion is omitted.

Mr. Justice Miller, on behalf of himself and the Chief Justice, and Justices
SwAVNE and Davis, delivered the following dissenting opinion, which applies also to

the opinion delivered in Cummings v. Missouri.

I dissent from the opinions of the court ju.st announced.

It may he hoped that the exceptional circumstances which give present importance
to these cases will soon pass away, and that those who make the laws, both State and
natiimal, will find in the conduct of the persons affected by the legislation just declnred

to be void, sufficient reason to repeal, or essentially modify it. For the speedy return

of that better spirit, which shall leave us no cause for snch laws, all good men look

with anxiety, and with a hope, I tru.st, not altogether unfounded.

But the question involved, relating, as it does, to the riu^ht of the legislatures of the

nation and of the State, to exclude from offices and places of high public trust, the

administration of whose functions are essential to the very existence o"f the govern-

ment, those among its own citizens who have been engaged in a recent effort to

destroy tliat government by force, can never cease to be one of profound interest.

It is at all times the exercise of an extremely delicate power for this court to

declare that the Congress of the nation, or the legislative body of a State, has assumed

an authority not belonging to it, and by violating the Constitution, has rendered void

its attempt at legislation. In the case of an Act of Congress, which expresses the
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aeuse of the members of a co-ordinate departmeut of the goverumeut, as much bouud

by their oath of office as we are to respect that Coustitutiou, aud whose duty it is, as

much as it is ours, to be careful that uo statute is passed iu violation of it, the incom-

patibility of the Act with the Coustitutiou should be so clear as to leave little reasou

for doubt, before we pronounce it to be invalid.

Unable to see this incompatibility, either in the Act of Congress or in the provisioQ

of the Coustitution of Missouri, upon which this court has just passed, but entertaining

a strong conviction that both were within the competency of the bodies which enacted

them, it seems to me an occasion whicii demands that my dissent from the judgment

of the court, and the reasons for that dissent, should be placed on its records.

In the comments which I have to make upon these cases, I shall speak of principles

equally applicable to both, although I shall refer more directly to that which involves

the oath recjuired of attorneys by the Act of Congress, reserving for the close some

remarks more especially applicable to the oatii prescribed by the Coustitution of the

State of Missouri. . . .

The provisions of that instrument [the Constitution of the United States], relied on

to sustaiu this doctrine, are those which forbid Congress and the States, respectively,

from passing bills of attainder and ex post facto laws. It is said that the Act of

Congress, and the provision of the Constitution of the State of Missouri uuder review,

are in conflict with both these prohibitions, and are therefore void.

I will examine this proposition, in reference to these two clauses of the Constitution,

in the order in which they occur in that instrument.

1. In regard to bills of attainder, I am not aware of any judicial decision by a

court of Federal jurisdiction which undertakes to give a definition of that term. We
are therefore compelled to recur to the bills of attainder passed by the English Parlia-

ment, that we may learn so much of their peculiar characteristics, as will enable us to

arrive at a sound conclusion, as to what was intended to be prohibited by the

Constitution. ... A statute, then, which designates no criminal, either by name or

description— which declares no guilt, pronounces no sentence, aud inflicts no punish-

ment— can in no sense be called a bill of attainder.

2. Passing now to consider whether the statute is an ex post facto law, we find that

the meaning of that term, as used in the Coustitution, is a matter which has been

frequently before this court, and it has been so well defined as to leave no room for

controversy. The only doubt which can arise is as to the character of the particular

case claimed to come within the definition, and not as to the definition of the phrase

itself. All the cases agree that the term is to be applied to criminal causes alone, and

not to civil proceedings. In the language of Justice Story, in the case of Watson v.

Mercer, 8 Peters, 88, " Ex post facto laws relate to penal and criminal proceedings, which

impose punishment and forfeiture, and not to civil proceedings, which affect private

rights retrospectively." Calder v. B}iU, 3 Dallas, 386 ; Fletcher v. Peck, 6 Crauch, 87
;

Ogden v. Saunders, 12 Wheat. 266; Satterlee v. Mattheivson, 2 Peters, 380.

The first case on the subject is that of Calder v. Bull, and it is the one in which the

doctrine concerning ex post facto laws is most fully expounded. [Here follows a part

of what is said on p. 1439, SHpra."]

This exposition of the nature of ex post facto laws hiis never been denied, nor hag

any court or any commentator on the Constitution added to the classes of laws here

set forth, as coming within that clause of the organic law. In looking carefully at

these four classes of laws, two things strike the mind as common to them al l . 1st. That
they contemplate the trial of some person charged with an offence. 2d That they

contemplate a punishment o f the person found guilty of such offence.

Now, it_seems to me impossible to show that the law in question contemplates either

thejrial of a person for an offence committed before its passage, or the punishment of

any person for such an offence. It is true that the Act requiring an oath provides a
penalty for falsely taking it. But this provision is prospective, as no one is supposed
to take the oath until after the passage of the law. This prospective penalty is the

only thing in the law which partakes of a criminal character It is in all other
respects a civil proceeding It is simply an oath of ofiice, and it is required of all
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office-holders alike. As far as I am informed, this is the first time in the histor^i

of jurisprudence that taking an oath of olKce has been called a criminal proceeding.

If ic is not a criminal proceeding, then, by all the authorities, it is not an ex post

facto law. No trial of any person is contemplated by the Act for any past offence.

Nor is any party supposed to be charged with any offence in the only proceeding which

the law provides.

A person proposing to appear in the court as an attorney is asked to take a certain

oath. There is no charge made against him that he has been guilty of any of the

crimes mentioned in that oath. There is no prosecution. There is not even an impli-

cation of guilt by reason of tendering him the oath, for it is required of the man who

has lost everything in defence of the government, and whose loyalty is written in the

honorable scars which cover his body, the same as of the guiltiest traitor in the land.

His refusal to take the oath subjects him to no prosecution. His taking it clears him

of no guilt, and acquits him of no charge.

Where, then, is this ex post facto law which tries and punishes a man for a crime

committed before it was passed ? It can only be found in those elastic rules of con

struction which cramp the powers of the Federal government when they are to be

exercised in certain directions, and enlarges tliem when they are to be exercised in

others. No more striking example of this could be given than the cases before us, in

one of which the Constitution of the United States is held to confer no power on

Congress to prevent traitors practising in her courts, while in the other it is held to

confer power on this court to nullify a provision of the Constitution of the State of

Missouri, relating to a qualification required of ministers of religion.

But the fatal vice in the reasoning of the majority is in the meaning which they

attach to the word punishment, in its application to this law, and in its relation to the

definitions which have been given of the phrase, ex post facto laws. . . .

The law in question does not in reality deprive a person, guilty of the acts therein

described, of any right which he possessed before ; for it is equally sound law, as it is

the dictate of good sense, that a person who, in the language of the Act, has volunta-

rily borne arms against the government of the United States while a citizen thereof, or

who has voluntarily given aid, comfort, counsel, or encouragement to persons engaged

in armed hostility to the government, has, by doing those things, forfeited his right to

appear in her courts and take part in the administration of her laws. Such a person

has exhibited a trait of character which, without the aid of the law in question, author-

izes the court to declare him unfit to practise before it, and to strike his name from

the roll of its attorneys if it be found there.

I have already shown that this Act provides for no indictment or other charge, that

it contemplates and admits of no trial, and I now proceed to show that even if the

right of the court to prevent an attorney, guilty of the acts mentioned, from appearing

in its forum, depended upon the statute, that still it inflicts no punishment in the legal

sense of that term.

" Punishment," says Mr. Wharton in his Law Lexicon, " is the penalty for trans-

gressing the laws," and this is, perhaps, as comprehensive and at the same time as

accurate a definition as can be given. Now, what law is it whose transgression is

punished in the case before us ? None is referred to in the Act, and there is nothing

on its face to show that it was intended as an additional punishment for any offence

described in any other Act. A part of the matters of which the applicant is required

to purge himself on oath may amount to treason, but surely there could be no inten-

tion or desire to inflict this small additional punishment for a crime whose penalty

already was death and confiscation of property. In fact, the word punishment is used

by the court in a sense which would make a great number of laws, partaking in no

sense of a criminal character, laws for punishment, and therefore ex post facto. A
law, for instance, which increased the facility for detecting frauds by compelling a

party to a civil proceeding to disclose his transactions under oath would result in his

punishment in this sense, if it compelled him to pay an honest debt which could not

be coerced from him before. But this law comes clearly within the class described

by this court, in Watson v. Mercer, as civil proceedings which affect private rights

retrospectively.
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Again, let ns suppose that several persons afflicted with a form of insanity here-

tofore deemed harmless, shall be found all at once to be dangerous to tiie lives of

persons with whom tliey associate. The State, therefore, passes a law that all persons

so affected shall be kept in close confinement until their recovery is assured. Here is

a case of punishment in the sense used by the court for a matter existing before

the passage of the law. Is it an ex post factu law ? And, if not, in what does it differ

from one ? Just in the same manner that the Act of Congress does, namely, that

the jjrocecding is civil and not criminal, and that the imprisonment in the one case and

the prohibition to practise law in the other, are not punishments iu the legal meaning

of that term.

The civil-law maxim, "Nemo debet bis vexari, pro una et eadam causa," has been

long since adopted into the common law as applicable both to civil and criminal pro-

ceedings, and one jof the amendments of the Constitution incorporates this principle

into that instrument so far as punishment affects life or limb. It results from this

rule, that no man can be twice lawfully punished for the same offence. We have

already seen that the acts of which the party is required to purge himself on oath

constitute the crime of treason. Now, if the judgment of the court iu the cases before

us, instead of permitting the parties to appear without taking the oath, had been the

other way, here would have been the case of a person who, on the reasoning of the

majority, is punished by the judgment of this court for the same acts which constitute

the crime of treason. Yet, if the applicant here should afterwards be indicted for

treason on account of these same acts, no one will pretend that the proceedings here

could be successfully pleaded in bar of that indictment. But why not ? Simply

because there is here neither trial nor punishment within the legal meaning of these

terms.

I maintain that the purpose of the Act of Congress was to require loyalty as a

qualification of all who practise law in the national courts. The majority say that

the purpose was to impose a puuisliment for past acts of disloyalty.

In pressing this argument it is contended by the majority that no requirement can

be justly said to be a qualification which is not attainable by all, and that to demand a

qualification not attainable by all is a punishment.

Tlie Constitution of the United States provides as a qualification for the offices of

President and Vice-President that the person elected must be a native-born citizen.

Is this a punishment to all those naturalized citizens who can never attain that qualifi-

cation ? The constitutions of nearly all tlie States require as a qualification for voting

that the voter shall be a white male citizen. Is this a punishment for all the blacks

who can never become white 1 Again, it was a qualification required by some of the

State constitutions, for the office of judge, that the person should not be over sixty

years of age. To a very large number of the ablest lawyers in any State this is a

qualification to which they can never attain, for every year removes them farther away

from the designated age. Is it a punishment? The distinguished commentator on

American law, and chancellor of the State of New York, was deprived of that office

hy this provision of the Constitution of that State, and he was thus, in the midst of

his usefulness, not only turned out of office, but he was forever disqualified from hold-

ing it again, by a law passed after he had accepted the office. This is a much stronger

case than that of a disloyal attorney forbid by law to practise in the courts, yet no

one ever thought the law was ex post facto in the sense of the Constitution of the

United States.

Illustrations of this kind could be multiplied indefinitely, but they are unnecessary.

The history of the time when this statute was passed,— the darkest hour of our

great struggle,— the necessity for its existence, the humane character of the President

who signed the bill, and the face of the law itself, all show that it was purely a quali-

fication, exacted in self-defence, of all who took part in administering the government

in any of its departments, and that it was not passed for the purpose of inflicting

punishment, however merited, for past offences.

I think I have now shown that the statute in question is within the legislative

power of Congress in its control over the courts and their officers, and that it was not

void as being either a bill of attainder or an ex post facto law.
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If I am right ou the questions of qualification and punislmieut, that discussion

disposes also of the proposition that the pardon of the President relieves the party

accepting it of the necessity of taking tiie oath, even if the law be valid.

I am willing to concede that the presidential pardon relieves the party from all the

penalties, or in other words, from all the punishment, which the law inflicted for his

offence. But it relieves him from nothing more. If the oath required as a condition

to practising law is not a punishment, as I think I have shown it is not, then the

pardon of the President has no effect in releasing him from the requirement to take

it. If it is a qualification which Congress had a right to prescribe as necessary to au

attorney, then the President cannot, by pardon or otherwi.se, dispense with the law

requiring such qualification.

This is not only the plain rule as between the legislative and executive departments

of the government, but it is the declaration of common sense. The man who, by

counterfeiting, by theft, by murder, or by treason, is rendered unfit to exercise the

functions of an attorney or counsellor-atdaw, may be saved by the executive pardou

from the penitentiary or the gallows, but is not thereby restored to the qualifications

which are essential to admission to the bar. No doubt it will be found that very many
persons, among those who cannot take this oath, deserve to be relieved from the pro-

hibition of the law; but this in no wise depends upon the act of the President in giving

or refusing a pardon. It remains to the legislative power alone to prescribe under

what circumstances this relief shall be extended.

In regard to the case of Cummings \. The State of Missouri, allusions have been

made in the course of argument to the sanctity of the ministerial office, and to the

inviolability of religious freedom in this country.

But no attempt has been made to show that the Constitution of the United States

interposes any such protection between the State governments and their own citizens.

Nor can anything of this kind be shown. The Federal Constitution contains but two

provisions on this subject. One of these forbids Congress to make any law respecting

the establishment of religion, or prohibiting the free exercise thereof. The other is,

that no religious test shall ever be required as a qualification to any office or public

trust under the United States.

No re.straint is placed by that instrument on the action of the States ; but on the

contrary, in the language of Story (Commentaries on the Constitution, § 1878), "the
whole power over the subject of religion is left exclusivel)' to the State governments,

to be acted upon according to their own sense of justice and the State constitutions."

If there ever was a case calling upon this court to exercise all the power on

this subject which properly belongs to it, it was the case of the Rev. B. Permoli,

3 Howard, 589. An ordinance of the first municipality of the city of New Orleans im-

posed a penalty on any priest who should officiate at any funeral, in any other church

than the obituary chapel. Mr. Permoli, a Catholic priest, performed the funeral ser-

vices of his church over the body of one of his parishioners, enclosed in a coffin, in

the Roman Catholic Church of St. Augustine. For this he was fined, and relying

upon the vague idea advanced here, that the Federal Constitution protected him in

the exercise of his holy functions, he brought the case to this court. But hard as that

case was, the court replied to him in the following language :
" The Constitution (of

the United States) makes no provision for protecting the citizens of the respective

States in their religious liberties ; this is left to the State constitutions and laws ; nor

is there any inhibition imposed by the Constitution of the United States in this respect

on the States." Mr. Permoli's writ of error was, therefore, dismissed for want of

jurisdiction.

In that case an ordinance of a mere local corporation forbid a priest, loyal to his

government, from performing what he believed to be the necessary rites of his

church over the body of his departed friend. This court said it could give him

no relief. In this case the Constitution of the State of Missouri, the fundamental law

of the people of that State, adopted by their popular vote, declares that no priest of

any church shall exercise his ministerial functions, unless he will show, by his own
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Mvt^^ ^^ tU I
KEING V. MISSOUEI.

''J\r JUqAXjL ou-^ Supreme Court of the United States. 1882.

dUvi^ ^^^^^- I [107^.5.221.]

/ "f- iJ iJL
(/^KROR to the Supreme Court of the State of Missouri.

^^
It)

'^'^"^ ^^^^ ^^ stated in tiie opinion of the court.

'f/vCoJi^ ^ -^^^^ f^ejfersoii Chandler and 3Ir. L. D. Seward, for the plaintiff in

error. Mr. Saimiel F. Phillips, for the defendant in error.

^izAJicc c^'i I^Xij, Justice Miller delivered the opinion of the court.

' ' ^ (Tf Krin<r was indicted in the Criminal Court of St. Louis for murder in

d - the first degree, charged to have been committed Jan. 4, 1875 , and he

.(MA. /C'u pleaded not guilty. He has been tried four times before a jury, and
_iy "^

, sentenced once on a plea of guilty of murder in the second degree.
i/uu ^jS-^AJXis^ His case has been three times before the Court of Appeal s, and three

(PL'^\)Ui_ , cWk times before the Supreme Court of the State. In the last instance, the

,n. Supreme Court affirmed the judgment by which he was found guilty of
yVLCu^' 'Lt/a-x/ murder in the first degree and sentenced to be hung. He thereupon

cu^J^X/j^tiA brought the present writ of error.

/ _ ^ It is to be premised that the Court of Appeals is an intermediate

appellate tribunal between the Criminal Court of St. Louis and the

/ ;ijC>>lAAXA.AxA Supreme Court of the State, to which all appeals of this character are

U X^M^-tA^ first taken.

(J ,
At the trial, immediately preceding the last one in the court of origi-

y^y^AAJhAAJUJ^K- nal Jurisdiction , the prisoner was permitted to plead guilty of murder in

ywxAOAxAr 'Mj the second degree. The plea was accepted by the prosecuting attorney
' ^ and the court, and he was thereupon sentenced to imprisonment in the

penitentiary for twenty-five years. H e took an appeal from the judg-

ment on the ground that he had an understanding with the prosecut ing
attorney that if he would plead as he did, his sentence should not

exceed ten years' imprisonment . The Supreme Court reversed the

(J jQ ^/i.,^^j//^.1udgment, and remanded the case to the St. Louis Criminal Court for

/i/j // fu rther proceedin of, where, when the case was again called, he refused

y(ji<<^
"^ "^'^ ^ to withdraw his plea of guilty of murder in the second degree, and

ii»_ refu sed to renew his plea of not guilty, which had been withdrawn when
Cvvv.^A/1/i/

jjg pleaded guilty of murder in the second degree. The court, then,

'fiX^a/^^O^^'''^^:^ against his remonstrance, made an order setting aside bis plea of guilty

^^-AAA^ oath, that he has borne a true allegiance to his government. This court now holds

ioA Jtr^JJtiuCtuA. <\
*'^'^ con.stitutional provision void, on the ground that the Federal Constitution for-

f ^^^ hids it. I leave tlie two case.s to speak for themselve.s. . . .

-Hi i^I I
^^^ valuable comments on these cases in Pomeroy, Const. Law (Bennett's ed.),

^^/^ CM <A as. SOl-.-Jl 2, ,'S2.5-.5.34. The cases were briefly jiffirmed LaP/eTxe. v. Carskadon, 16 Wall.

(J
2.34. Compare Dent v. Went Vo., 129 U. S. 114. See also Foster v. Board of Police

^/U/ A^VUJ'^^ Com V.?, 37 Pac. Pep. 763 (Cal. Mav, 1894), where a city ordinance was sustained which "

i^g forbade the issuing licenses to sell intoxicating liquors to persons, among others, who
/'pJuLO-J^ a/5v had previously employed women as waiters.— Ep,

lu. cUci ^fuA^ nuAAJju^J^-JL /^^^x-^nUci n'^x^t:tz^\ /(ujlo{ j o 'uA^ A^^^yiy^i^

-(rviAiA6u/(- . 5^^^ 4^'^f^
/tAxaxi_ yiMrtAy:up{ a^^ yi^ J(k^^^^^-^-^-aUA

.
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of murder in the second degree and directing a general plea of not / v

guilty to be entered. On tliis plea lie was tried, found guilty, and CM^**-*^^

sentenced to death, and the judgment, as we have already said, was yi.^:x. 'VUa,

affirmed by the Supreme Court of the State.
Icu^aj- ^

By refusing to plead not guilty as charged in the indictment, and to , ^^
withdraw his ulea of guilty of murder in the second degree, the defend -

^^^'^^

ant raised the point that the proceedings under that plea— namely, its Ih^u^d. ^^^f^^

acceptance by the prosecuting attorney and the court, and his convic- ^yy^ji/i AjI^I

tion and sentence under i t— were an acquittal of the charge of murder j^ 't^M.

in the first degree, and that he could not be tried again for that offence. ^ -
-^ Jj a/tu^

This point he insisted on in the Circuit Court, the Court of Appeals, if^-^^^ /
and the Supreme Court. /yi/ftuy^^^

"

Both these latter tribunals, in their opinions, which are a part of the , ^

record, conceded that such was the law of the State of Missouri at the^^y-"-^^^-^^

time the homicide was committed . But they overruled the defence on -^m^ ^JJ^-

the ground that by sect. 23, art. 2, of the Constitution of Missou ri, _o_j;^;fevv\

which took effect Nov. 30, 1875, that law was abrogated , and for this i^ /jyoAiA.

reason he could be tried for murder in the first degree, notwithstanding ^ ^ i

his conviction and sentence for murder in the second degree. crg-^p^^-'-'^-^ -

As after the commission of the crime for which he was indicted, this
-fj aj f{

new Constitution was adopted, and, as it is construed by the Court of J^ '^'^

Appeals and the Supreme Court, it changes the law as it then stood, to JlctMr M^"'^^^

his disadvantage, the jurisdiction of this court is invoked on the ground , ] j^
that, as to this case, and as so construed, it is an ex post facto law, L_
within the meaning of sect. 10, art. 1, of the Constitution of the United A-4ut^

.

States . . . .

This law, in force at the date of the homicide for which Kring is I

now under sentence of death, was changed by the State of Missouri I

between that time and his trial so as to deprive him of its benefit, to

which he would otherwise have been entitled, and we are called on to

decide whether in this respect, and as applied by the court to this case ,

itJs an ex post facto law within the meaning of the Constitution of the

United States .

There is no question of the right of the State of Missouri, either by

her fundamental law or by an ordinary act of legislation, to abolish this

rule, and that it is a valid law as to all offences committed after its

enactment. The question here is. Does it deprive the defendant of any

right of defence which the law gave him when the act was committed so

that as to that offence it is ex postfcrcto f

This term necessarily implies a fact or act done, after which the law

in question is passed. Whether it is ex post facto or not relates, in

criminal cases, to which alone the phrase applies, to the time at which

the offence charged was committed. If the law complained of was

passed before the commission of the act with which the prisoner is

charged, it cannot, as to that offence, be an ex post facto law. If

passed after the commission of the offence, it is as to that expostfacto^

though whether of the class forbidden by the Constitution may depend
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/ / / on other matters. But so far as this depends on the time of its enact-

l\X^^M-^- jjjeut, it has reference solely to the date at which the ott'ence was com-

/Xtait fitted to which the new law is sought to be a[)[)hed. No other time

i<^ '

or transaction but this has been in any adjudged case held to govern its

^,'^^-^JiA*'^ ex post facto character.
^

(f ^ In the case before us an argument is made founded on a change in

a1 -^(M^^^lr^this rule. It is said tlie new law in Missouri is not ex post facto,

\) I because it w^as in force when the plea and judgment weie entered ot

guilty of murder in the second degree ; thus making its character as an

ex post facto law to depend, not upon the date of its passage as regards

the commission of the offence , but as regards the time of pleading

guilly. That, as the new law was in force when the conviction on tha t

plea was had , its eti'ect as to future trials in that case must be governed

^ y b^V that law. But this is begging the whole question ; for if it was

(X^yCyf^^^^'^^^^ ^^ ^^ ^^^ offence charged an ex post facto law, within the true meaning

/,
~TitA.i£f'

^^ ^^''^^ phrase, it was not in force and could not be applied to the case, •

y^j^ ^?i/i.A*'
^^^ ^^ effect of that plea and conviction must be decided as though

-yi^ lA/(^^*^ no such change in the law had been made.

P^PA'iccA^ !^"jjji however, is not the ground on which the Supreme Court and

rthe Court of Appeals placed their judgment. ''There is nothing ." say

they, '' in this; the change is a change not in crimes, but in criminal

•~i(^jlyx
^

procedure, and such changes are not ex post facto." . . .

. I n the case before us the Constitution of Missouri so changes the

"A^i/vi \ciAAf rule of evidence, that what was conclusive evidence of innocence of the

I J higher grade of murder when the crime was committed, namely, a

r^fp^-^^HY" i udicial conviction for a lower grade of homicide, is not received as evi-

yj ^^/ ^;f--
dence at all, or, if received , is given no weight in behalf of the offende r.

/ / It also changes the punishment , for, whereas the law as it stood wlien

'jC\JtX^y the homicide was committed was that, when convicted of murder in the

(j second degree, he could never be tried or punished by death for murder

j\,r^ 'X}jJiAJl. i» the first degree, the new law enacts that he may be so punished ,

, / notwithstanding the former conviction.

O- M^'^Q^)' But it is not to be supposed that the opinion in that case \_Calder v.

/ j* /•Xoax'a .-^^*^^]^ undertook to define, by way of exclusion, all the cases to which
\f^^^^' c-J the constitutional provision would be applicable.

- ^"H^ Accordingly, in a subsequent case tried before Mr. Justice Washing-

r^ ton, he said, in his charge to the jury, that "an ex post facto law is

\rs^/\/^.^^j.<AM^^ one which, in its operation, makes that criminal which was not so at

I y
I ^^^^_^

the time the action was performed : or which increases the punishment,
^^^^^"^

. or, in short, which, in relation to the offence or its consequences, alters

!
^Xv.cc^

—

'TC^^r^
^^ situation of a party to his disadvantage." United States v. //</Z/,

' « 4 2 Wash. 366. He adds, by way of application to that case, which was
^;aM f^-<-«-AraA\^for a violation of the embargo laws : " if the enforcing law applies to

4^ - ^ this case, there can be no doubt that, so far as it takes away or impairs
IAaW A^^aA-'"

^j^p defence which the law had provided the defendant at the time

C^kff rs <^ tlci ^—^" ^^^ condition of this bond became forfeited, it is ex post facto

^ ' _and_ inoperative." This case was carried to the Supreme Court and
yvi ftuC/CA- ^li64"dgment affirmed. 6 Cranch, 171.
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The new Constitution of Missouri does take away what, by the law "] 'l^^'^^^^^^

of the State when the crime was committed, was a good defence to the 1 ^-i-^*^ -^

charge of murder in the first degree. 7^ 4A>^^
In the subsequent cases of (Juynrnings v. J7ie State of 3fissouri and (j f

Ex parte Garland, 4 Wall. 277, 333, this court held that a law which -tAAf^"^
excluded a minister of the gospel from the exercise of his clerical func- /l/L'^^ (X^A^

tion, and a lawyer from practice in the courts, unless each would talie / ^^
an oath that they had not engaged in or encouraged armed hostilities . //

against the government of the United States, was an ex post facto law, r^A.A.A^uy>U^

because it punished, in a manner not before punished by law, offences 'V-y^^ ^^^yi^yci/l

committed before its passage, and because it instituted a new rule of V / v A^

evidence in aid of conviction. This court was divided in that case, the <^'*^'

minority being of opinion that the Act in question was not a crimes Act, ^^^^/^^iAM.
and inflicted no punishment, in the judicial sense, for any past crime, — ^ A
but they did not controvert the proposition that if the Act had that CCC^CX*'^^'^^

effect it was an ex post facto law.
~t/vir^/i. ^ ^ ""

In these cases we have illustrations of the liberal construction which .

this court, and Mr. Justice Washington in the Circuit Court, gave to iT'^^"^ ^^
the words ex post facto law, — a construction in manifest accord with if~P fiux
the purpose of the constitutional convention to protect the individual ^i

rights of life and liberty against hostile retrospective legislation. fiXX^X^ yu^
Nearly all the States of the Union have similar provisions in their h<AjiJ Xtcx^iaa

constitutions ; and whether they have or not, they all recognize the ^t _^ C

obligatory force of this clause of the Federal Constitution on their Mn,
^^^^

legislation. A reference to some decisions of those courts will show ^0
the same liberality of construction of the provision, many of them C7^ n
going much farther than is necessary to go in this case to show tlie tKj^^jdU C'^j^

~

error of the Missouri courts. ... .

When, in answer to all this evidence of the tender regard for the v^^i-^-^^^J^-^^^J;;^

rights of a person charged with crime under subsequent legislation AaaA-^XJ^-^
affecting those rights, we are told that this very radical change in tiie /) O
law of Missouri to his disadvantage is not subject to the rule because ff\\ i!Uf\jJi\Ji^

it js a change, not in crimes, but in criminal procedure, we are led to ^)
inquire what that court meant by criminal procedure . ~uU^ k.aj^U'

The word ^' procedure," as a law term, is not well understood, and is / v. ^ / ^^
not found at all in Bouvier's Law Dictionary^ the best work of the kind ^^ ^ a

i n this country.7 Fortunately a distinguished writer on Criminal Law ia it ^'V/<ij -
America has adopted it as the title to a work of two volumes. Bishop

on Criminal Procedure. In his first chapter he undertakes to define — 'iF^'^-^-''^^-'^^^

what is meant by procedure. He says: " § 2. The term ^procedure ' /\ ^ /"/At^y^
is so broad in its signification that it is seldom employed in our books [^

as a term of art . It includes in its meaning whatever is embraced by Q^^^VM (^^
the three technical terms, Pleading, Evidence, and Practice. " And in a ^
defining Practice, in this sense, he says : " The word means those legal cU^^^-^^

^

rules which direct the course of proceeding to bring parties ijito th e J-f£/ ^;rL(M

court and the course of the court after they are brought in ;
" and Exi-

^

<

dence, he says, as part of procedure, ''• signifies those rules of law /l^-^^
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whereby wg determine what testimony is to be admitted and what

rejected in eac-h case , and what is the weight to be given to tlie testi -

monN' admitted .

"

]f this be a Just idea of what is intended by the word •' procedure "

as applied to a criminal case, it is obvious that a law which is one of

procedure may be obnoxious as an ex post facto law, both hy the

decision in Calder v. J^uU^ 3 Pall. 386, and in Cummiiigs v. The

State of Missouri, 4 AVall. 277 ; for hi the former case this court held

that *^any law which alters the legal rules of evidence, and receives

less or d ifferent testimony than the law requires at the time of the com-

mission of the offence, in order to convict the offender," is an ex post

facto law ;
and in the latter, one of the reasons why the law was held

to be ex post facto was that it changed the rule of evidence under which

the party was punished .

But it cannot be sustained withoutdesti'oying the value of the con-

stitutional provision, that a law, however it may invade or modify the

rights of a party charged with crime, is not an ex post facto law, if it

comes within either of these comprehensive branches of the law desig-

nated as Pleading, Practice, and Evidence .

Can the law with regard to bail, to indictments, to grand juries, to

the trial jury, all be changed to the disadvantage of the prisoner b^'

State legislation after the offence was committed, and such legislation

not held to be ex post facto because it relates to procedure, as it does

according to Mr. Bishop? And can any substantial right which the

law gave the defendant at the time to which his guilt relates be taken

away from him by ex post facto legislation, because, in the use of a

modern phrase, it is called a law of procedure ? We think it cannot.

Some light ma}* be thrown upon this branch of the argument b3- a

recurrence to a few of the numerous decisions of the highest courts con-

struing the associated phrase in the same sentence of the Constitution

which forbids the States to pass any law impairing the obligation of

contracts. It has been held that this prohibition also relates exclusively

to laws passed after the contract is made, and its force has been often

sought to be evaded by the argument that laws are not forbidden whicli

affect only the remedy, if they do not change the nature of the contract,

or act directly upon it.

The analogy between this argument and the one concerning laws of

procedure in relation to the contiguous words of the Constitution is

obvious. But while it has been held that a change of remedy made
after the contract may be valid, it is only so when there is substituted

an adequate and sufficient remedy by which the contract may be

enforced, or where such remedy existed and remained unaffected by

the new law. Tennessee v. Sneed, 96 U. S. 69.

On this point it has been held that laws are void enacted after the

date of the contract :
—

1. Which give the debtor a longer stay of execution after judgment.

Blair v. Williams, 4 Litt. (Ky.) 34 ; McKinney v. Carroll, 5 Men.
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(K}-.) 96. 2. Which require on a sale of bis property under execu-

tion an appraisement, and a bid of two-thirds the value so ascertained

.

Bronson v. Kinzie, 1 How. 311 ; McCracken v. Hayward, 2 Id. G08 ;

Sprott V. Reid, 3 Greene (Iowa), 489. 3. Which allow a period of

redemption after such sale . Lapsley v. Brashears, 4 Litt. (Ky.) 47 ;

Gargill v. Poicer, 1 Mich. 369 ; Robinson v. Howe, 13 Wis. 341.

4. Which exempt from sale under judgment for the debt a larger

amount of the debtor's property than was exemi)t when the debt was

contracted. Edicards v. Kearzey, 96 U. S. 595, and the cases there

cited; Story's Commentary on the Constitution, sec. 1385.

There are numerous similar decisions showing that a change of theg g
law which hindered or delayed the creditor in collecting his debt

,

though it related to the remedy or mode of procedure by w^hich it was

to be collected, impaired the obligation of the contract within the

meaning of the Constitution .

Why is not the riglit to life and liberty as sacred as the right growing

out of a contract? AVhy should not the contiguous and associated

words in the Constitution, relating to retroactive laws, on these two

subjects, be governed b}' the same rule of construction? And why
should a law, equally injurious to the rights of the party concerned, be

under the same circumstances void in one case and not in the other?

But it is said that at the time the prisoner pleaded guilty of murder

in the second degree, and at the lime he procured the reversal of the

judgment of the criminal court on that plea, the new Constitution was

in force, and he was bound to know the effect of the change in the law

on his case.

We do not controvert the principle that he was bound to know and

take notice of the law. But as regards the effect of the plea nnd the

j
udgment on it, the Constitution of Missouri made no ciiange

.

It still remained the law of Missouri, as it is the law of every State

in the Union, that so long as the judgment rendered on that plea

remained in force, or after it had been executed, the defendant wag

liable to no further prosecution for any charge found in that indictmen t.

Such was the law when the crime was committed, such was the law

when he pleaded guilty, such is the law now in Missouri and every-

where else. So that, in pleading guilty under an agreement for ten

years' imprisonment, both he and the prosecuting attorney and the

court all knew that the result would be an acquittal of all other charges

but that of murder in the second degre e.

Did he waive or annul this acquittal b}' prosecuting his writ of error?

Certainly not b}* that act, for if the judgment of tl^e lower court sen -

tencing him to twenty-five years' imprisonment had been affirmed, no

one will assert that he could still have been tried for murder in the firs

t

degree. Nor was there anything else done by him to waive this

acquittal o He refused to withdraw his plea of guilty. It was stricken

out hy order of the court against his protest. He refused then to plead

not guilty, and the court in like manner, against his protest, ordered a
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general plea of not guilty to be filed. He refused to go to trial on that

plea, and the court forced him to trial.

The case rests, then, upon the proijosition that, having an erroneous

sentence rendered against him on tlie plea accepted by the court, he

could only talce the steps v\hich the law allowed him to reverse that

sentenee at the hazard of subjecting himself to the punishment of dea t i

i

for another and a different offence of which he stood acquitted by the

judgment of that court.

That he prosecuted his legal right to a review of that sentence with

a halter around his neck , when, if he succeeded in reversing it, the

saine court could tighten it to strangulation, and if he failed, it did liim

DO good. And this is precisely what has occurred. H is reward for

proV ing the sentence of the court of twenty-five years' imprison men t

(not its judgment on his guilt) to be erroneous, is that he is now to be

hanged instead of imprisoned in the penitentiary. No such resu lt

coii 1d follow a writ of error before, and as to this effect the new Con s ti

-

tution is clearly ex post facto. Th e whole error, which results in such

a remarkable conclusion, arises from holding the provision of the new
Constitution applicable to this case, when the law is ex post facto and

inapplicable to it.

If Kring or his counsel were bound to know the law when the}' prose-

cuted the writ of error, the}' were bound to know it as we have

expounded it. If the}' knew that In' the words of the new Constitution

such a judgment of acquittal as he had when he undertook to reverse it

would be no longer an acquittal after it was reversed, the}' also knew
that, being as to his case an ex 2)ost facto law, it could have no such

effect on tbat judgment.

We are of opinion that any law passed after the commission of an

offenije which, in the language of Mr. Justice Washington, in United

folates V. Hall, ' ' in relation to that ofl^ence, or its consequences, alters

the situation of a ))arty to his disadvantage," i s an ex post facto Taw ;

and in the language of Denio, J., in Ilartung v. The People., '^ No
one can be criminally punished in this country, except according to a

1aw prescribed for his government by the sovereign authority before the

im pu ted offence was committed , and which existed as a law at the

time." Tested by these criteria, the provision of the Constitution of

M issouri which denies to plaintiff in error the benefit which the previou s

1 aw gave him of acquittal of the charge of murder in the first degree

,

on conviction of murder in the second degree, is , as to his case, an ex

post facto law within the meaning of the Constitution of the United

8tates, and for the error of the Supreme Court of Missouri, in holding

otherwise, its judgment will be reversed, and the case remanded to it
,

with direction to reverse the judgment of the Criminal Court of St.

Louis, and for such further proceedings as are not inconsistent with

this opinion ; and it is So ordered.

Mr. Justice Matthews, with whom concurred Mr. Chief Jcstice
Waite, Mr. Justice Bradley, and Mr. Justice Gray, dissenting. . . .
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The right which it is alleged has been violated is supposed to arise in

this way. At the time of tlie commission of the offence i n 1875, it was

weli estttblished as the law of Missouri, by the decisions of the Supreme
C.r>\]rl of the State, that '•'• when a person is indicted for murder in the

first degree, and is put upon his trial and convicted of murder in the

second degree and a new trial is ordered at his instance, he cannot

legally be put upon his trial again for the charge of murder in the first

degree
;
he can be put upon his trial only upon the charge of murder in

the second degree ." State v. Boss, 29 Mo. 32 ; State v. Smith, 53

Id. 139. And it is not denied that a plea of guilty of murder in the

second degree, accepted by the State, would have been at that time

equally an acquittal of the charge of murder in the first degree, having

the same force as to future trials as a conviction of murder in the

second degree, although the judgment should be reversed on the

application of the prisoner.

On Nov. 30, 1875, the State of Missouri adopted a new constitution,

which contained (sect. 23, art. 2) the provision, that, " if judgment on

a verdict of guilty be reversed for error in law, nothing herein con-

tained shall prevent a new trial of the prisoner on a proper indictment,

or according to correct principles of law."

In the case of State v. Simms, 71 Mo. 538, it was decided that this

provision overthrows the rule laid down in the case of State v. Eoss,

ubi supra, and was " equivalent to declaring that when such judgment

is reversed for error at law, the trial had is to be regarded as a mistrial,

and that the cause, when remanded, is put on the same footing as a

new trial, as if the cause had been submitted to a jury, resulting in a

mistrial by the discharge of the jur}' in consequence of their inabilit}' to

agree on a verdict."

The rule thus introduced b}' the Constitution of 1875 was the one

applied in the trial of the prisoner, instead of that previously in force
;

and the contention is, that to apply it in a case such as the present,

where the alleged offence was committed prior to the adoption of the

new Constitution, is to give it operation as an ex post facto law, in vio-

lation of the prohibition of the Constitution of the United States.

In examining this proposition it must constantly be borne in mind,

that the plea of guilty of murder in the second degree, the legal effect

of which, when admitted, is the precise subject of the question, was

entered long after the new rule established by the Constitution of INIis-

souri took effect : that the prisoner himself moved to set it aside, and

for leave to renew his plea of not guilty, on the ground that he had

been misled into making his plea of guilt}' under circumstances that

would make it operate as a fraud upon his rights, if it were permitted

to stand ; and that, because the court denied this motion, he made and

prosecuted his appeal for a reversal of its judgment, in full view of the

rule, then in force, of the application of which he now complains,

which expressl}' declared what should be the effect of such a reversal.

The classification of ex i^ost facto laws first made b}' Mr. Justice
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Chase, in Colder v. Bull, 3 Dall. 386, 390, seems to have been p;en-

erally accepted. It is as follows: [See p. 1439, siip7'a.'\ Tins defini-

tion was the basis of the opinion of the court in Cunimings v. T/ie State

of Missoxiri, 4 Wall. 277, and Ex parte Garland^ Id. 333, and was ex-

pressly" relied on in the opinion of the dissenting judges, which says:
" This exposition of the nature of ex post facto laws has never been
denied, nor has any court or any commentator on the Constitution

added to the classes of laws here set forth, as coming within that

clause of the organic law."

Now, under which of these heads does the controverted rule of the

Missouri Constitution full? It cannot be contended that it is embraced
in either of the first three. If in an}", it must be covered by the fou rth.

But what rule of evidence, existing at the time of the commission of

the offence, is altered to the disadvantage of the prisoner ? The
answe r made is this : that, at that time, an accepted plea of gtiilty of

murder in the second degree was conclusive proo f that the prisoner was

not guilty of murder i n the first degree, and that it was abrogated, so

as to deprive the prisoner of the benefit of it. But while that rule w"as

in force, the prisoner had no such evidence of which he could avail

himself How, then, has he been deprived of any benefit from it?

He had not, during the period while the rule was in force, entered any

plea of guilty of murder in the second degree, and no such plea had

been admitted by the State. All that can be said is, that if, while the

rule was in force he had entered such a plea with the consent of t he

S tate, its legal effect would have been as claimed, and by its change he

has lost what advantage he would have had in such a contingen cy.

Bu t it does not follow that such a contingency would have happened.
It was not within the power of the i^risoner to bring it about, for it

I'equired the concurrence and consent of the State ; and it cannot be

assumed that, under such a rule and in such a case, that consent would

have been given. It is not enough to say that, under a ruling of the

court, a party might have lost the benefit of certain evidence , if such

evidence had existed . To predicate error in such a case, it must be

shown th at the party had evidence of which, in fact, he has been

illegally deprived. Such a case would Have been presented nere. it tlie

plea of guilty otHTiurder in the second degree had been entered and
accepted before the Constitution of 1875 took effect and while the old

rule was in force . Then the law would have taken eflfcct upon the

transaction between the prisoner and the prosecution, in the accep t-

ance of his plea ; the status of the prisoner would have been fixed and

declared ; he would have stood acquitted of record of the charge of

murder in the first degree ; and the new rule would have been an ex

post facto law if it had made him liable to conviction and punishment
for an offence of which by law he had been declared to be innocent.

But, in the circumstances of the present case, the evidence, of which

it is said the prisoner has been deprived , came into being after the law
had been changed. It was evidence created by the law itself, for it
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consists sirapl}' in a technical inference ; and the law in force when it

was created necessarily determines its quality and effect. That law did

not operate ni)on the ofFence to chan<re its character ; nor upon its pun-

ishment to aggravate it ; nor upon the evidence which, according to

the law in force at tlie time of its commissio n, was com|)etent to i)rove

or disprove it. It operated upon a transaction between the prisone r

and the prosecution, which might or might not have taken place ; which

could not take place without mutual consen t ; and when it did take

place, that consent must be supposed to have been given by both with

reference to the law as it then existed, aqd not with reference to a law

which had then been repealed .

It is the essential characteristic of an ex post facto law that it should

operate retrospectively, so as to change the law in respect to an act or

transaction already complete and past. Such is not the effect of the

rule of the Constitution of Missouri now in question. ... It cannot

affect the case of any individual, except upon his own request, for be

must take the first step in its application. When he pleads guilty of

murder in the second degree, he knows that its acceptance cannot

operate as an acquittal of the higher offence. When he asks to have

the conviction reversed, he understands that if bis application is granted,

the judgment must be set aside with the same effect as if it had never

been rendered. It does not touch the substance or merits of his defence,

and is in itself a sensible and just rule in criminal procedure.

And, " so far as mere modes of procedure are concerned," says

Judge Cooley, Const. Lim. 272, " a party has no more right in a crimi-

nal than in a civil action to insist that his dase shall be disposed of

under the law in force when the act to be investigated is charged to

have taken place. Remedies must always be under the control of the

legislature, and it would create endless confusion in legal proceedings

if every case was to be conducted only in accordance with the rules~of

practice, and heard only by the courts, in existence when its facts arose.

The legislature may abolish courts and create new ones, and it may

prescribe altogether different modes of procedure in its discretion
,

though it cannot lawfully, we think, in so doing, dispense with any of

those substantial protections with which the existing law surrounds the

person accused of crime . Statutes giving the government additional

challenges, and others which authorized the amendment of indict-

ments, have been sustained and applied to past transactions, as

doubtless would be any similar statute calculated merely to improve

the remedj", and in its operation working no injustice to the defendant

and depriving him of no substantial right." Accordingly it was held

by this court, in Gut v. 27ie State, 9 Wall. 35, in the language of Mr.

Justice Field, delivering its opinion, that "a law changing the place

of trial from one county to another county in the same district, or even

to a different district from that in which the offence was committed or

the indictment found, is not an ex post facto law, though passed subse-

quent to the commission of the offence or the finding of the indictment."
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And in the case oi Ex parte McCardle, 7 Wall. 50G, it was the unani-

mous decision of the court, that it was competent for Congress, in a

case affecting personal liberty, to deprive the complaining party of the

benedt of an appeal from the judgment of an inferior court, after his

appeal iuul taken effect and while it was pending. It would have been

equally competent for the Constitution of Missouri to have declared

that no appeal or writ of error should thereafter be allowed to reverse

the judgment of the court of original jurisdiction in any pending crim i-

nal cause, w hich certainly would be giving a different, because irreversi-

ble, effect to that judgment from what such judgments would have had

under th e law in force when the offence was committed . If it be true,

in the logic of the law, as it is in all its other applications, that the

greater includes the less, then ]t was competent for that Constitution to

provide that, as to all judgments in criminal cases thereafter rendered ,

which should be reversed for error, on the appeal of the defendant, the

effect of the reversal should be such as not to be a bar to a subsequen t

conviction for any crime described in the indictment ; for that wou ld

have been to say, not that there shall be no appeal at all, but that if an

appeal is taken its effect shall only be such as is prescribed in the law

allowing it . . . ,

The rule of law in Missouri, the benefit of which is claimed for the

prisoner in this proceeding, notwithstanding; its repeal by the Constitu-

tion of the State before it could have been applied in his case, was

established, not by statute, but by a series of judicial decisions of the

Supreme Court of the State . Those decisions might at any time have

been reversed by the same tribunal, and a new rule introduced, such as

tliat actually declared by the Constitutio n. In that event, could it be

said, with any plausibility, that the later decisions, reversing the- law
as previously understood, could not be applied to all subsequent pro-

ceedjngs in cases where, upon a plea of guilty of murder in the second

degree thereafter entered and accepted, an erroneous judgment thereon

had been reversed, notwithstanding, when ttie ottcnce was committed,

the prior decisions had been in force ? Would the new rule, as intro-

duce^and applied by the later judicial decisions, be in violation o f the

prohibition of the Constitution of the United States against ex post facto
laws? But the Constitution of Missouri has done no more than thi s.

The nature and operation of the rule are not affected b}- any peculi-

arity in the authority which establishes it. If it is not objectionable as

an ex post facto law, when introduced by judicial decision, it is because

it is not so in its nature ; and, i f not, it does not become so when
introduced by a legislative declaration. . . .

It is doubtless quite true that it is difficult to draw the line in par-

ticular cases beyond which legislative power over remedies and proce-

dure cannot pass without touching upon the substantial rights of the

parties affected, as it is impossible to fix that boundary by any general

words. The same difficult}' is encountered, as the same principle

applies, in determining, in civil cases, how far the legislature may
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modify the remedy without impairing or enlarging the obligation of con-

tracts. Every case must be decided upon its own circumstances, as

the question coutinuall}' arises and requires an answer. But it is a

fam iliar principle, that, before rights derived under public laws luive

become vested in particular individuals, the State, for its own conven-

ience and the public good, may amend or repeal the law without J ust

ca use of complain t. . . . The substance of the prisoner's defence, upon

the merits, has not been touched ; no vested right under the law had

wrought a result upon his legal condition before its repea l. J^le_[s,

therefore, in no position to invoke the constitutional prohibition, which

is, by the judgment of this court, now interposed between him and the

crime of which he has been convicted .

In our opinion, the judgment of the Supreme Court of Missouri

should be affirmed.^ ,...
,

'
?

V V t (^ '.,' \p-

1 111 Hopt V. Utah, 110 U. S. 574, at the time of a homicide, persons who had been a
adjudged felons, unless pardoned or judgment reversed, could not be witnesses. In rsi\(;-{y^ (K-

1882, after the homicide and before the trial, this law was repealed and upon tlie trial .

of the j)laintiff in error, an adjudged felon excluded by the former law was admitted Cl-Xv. ^^0\>. Aj?.

to te.stifj against the accused. In sustaining this, the court (Harlan, J), said \

(p. 588) : " But it is insisted that the Act of 1882, so construed, would, as to this case, >Va>s^ ^/'^2AA) -

be an ex post facto law, within the meaning of the Constitution of the United States,

in that it permitted the crime charged to be established by witnesses whom the law, at -<LL^t'A/VA

the time the homicide was committed, made incompetent to testify in any case ii.A-^.tA A.Xj_
whatever. \

" The provision of the Constitution which prohibits the States from passing ex post ff^ o^a^^ -^'^~

facto laws was examined in Krinq v. Missouri, 107 U. S. 221. The whole subject was
there fully and carefully considered. The court, in view of the adjudged cases, as U^-r^ i"^
well as upon principle, neia, inat a provision oi me constitution oi .Missouri denying n

to tlie prisoner, charged with murder in the first degree, the benefit of the law as it AJ^-^-"^

was at the commission of the offence — under which a conviction of murder in the ,^ i -j-tLi

second degree was an acquittal of murder in the first degree, even though such judg- Z"^^^^'
meut of conviction was subsequently reversed — was in conflict with tlie Constitution n ols^i/^

of the United States.
^.^A^^ oXU^

" That decision proceeded upon the ground that the State Constitution deprived the j* L tx^^^UL
accused of a substantial right which the law gave him when the offence was com- (j

mitted, and, therefore, in its application to that offence and its consequences, altered ^
fcAAj(.

the situation of the party to his disadvantage. By the law as established when the
f

offence was committed, Kring could not have been punished with death after his con- r^A.A.A^^^'*'^^'^^

viction of murder in the second degree, whereas by the abrogation of that law by the /\ -.

constitutional provision subsequently adopted, he could thereafter be tried and con- ' 1 VAAAa^^-*-'^'^

victed of murder in the first degree, and subjected to the punishment of dea'h. Thus M v 1

the judgment of conviction of murder in the second degree was deprived ot all force as jg/^i. \ X/

»

evidence to establish his absolute immunity thereafter from )>unishment for murder n n/tKO/^
ill the first degree. This was held to be the deprivation of a substantial right which ^''^^-^'^

Q
the accused had at the time the alleged offence was committed. »l _

" But there are no such features in the case before us. Statutes which simply tAAX lAA) •

enlarge the class of persons who may be competent to testify in criminal cases are not j t «a-
ex jiost facto in their application to prosecutions for crimes committed prior to their ^"^ ^^
passage ; for they do not attach criminality to any act previou.sly done, and which was _^-^/\
innocent when done ; nor agtrr.avate any crime theretofore committed ; nor provide a / '

greater punishment therefor than was prescribed at the time of its commission , nor do [/l/iAM (r-^^^^^

they alter the degree, or lessen the amount or measure, of the proof which was made Q
necessary to conviction when the crime was committed. ^fy i-'VlA^

" The crime for which the present defendant was indicted, the punishment prescribed ^
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therefor, and the quautity or the degree of proof necessary to establish his guilt, all

remained unaffected by the subsequeut statute. Any statutory alteration of the legal

rules of evidence which would authorize conviction upon less proof, in amount or

degree, than wivs required when the offeuce was committed, miglit, in respect of that

offence, be obnoxious to the constitutional inhibition upon ex jjosI J'uclo laws. But

alterations wliich do not increase the punishment, or change the ingredients of the

offeuce or the ultiuiate facts necessary to establish guilt, but— leaving untouched the

nature of the crime and the amount or degree of proof essential to conviction — only

remove existing restrictions upon the competency of certain classes of persons as wit-

nesses, relate to modes of procedure only, in which no one can be said to have a vested

riglit, and which the State, upon grounds of public policy, may regulate at pleasure.

Such regulations of the mode in which the facts constituting guilt may be placed

before the jury, can be made applicable to prosecutions or trials thereafter had, with-

out reference to the date of the commission of the offence charged."

In Medleti, Petitioner, 134 U. S. 160 (1890), Mr. Justice Miller delivered the

opinion of the court.

This is an application to this court by James J. Medley for a writ of habeas corpus,

the object of which is to relieve him from the imprisonment in which he is held by J

A. Lamping, warden of the State penitentiary of the State of Colorado.

The petitioner is held a prisoner under sentence of death pronounced by the Dis-

trict Court of the Second District of the State of Colorado for the county of Arapa-

hoe. The petition of the prisoner sets forth that an indictment for the murder of

Ellen Medley was found against him by the grand jury of Arapahoe County on tlie

5th day of June, 1889; that the indictment charges petitioner with this murder, which

took place on the 13th day of May of that year; that he was tried in said district

court on the 24th day of September thereafter and found guilty by the jury of murder

in the first degree ; that on the 29th day of November he w as sentenced to be remanded

to the custody of the sheriff of Arapahoe County, and within twenty four hours to be

taken by said sheriff and delivered to the warden of the State penitentiary, to be kept

in solitarv confinement until the fourth week of the month of December thereafter,

and that then, upon a day and hour to be designated by the warden, he should be

taken from said place of confinement to the place of execution, within the confines of

the penitentiary, and there be hanged by the neck until he was dead.

Copies of the indictment, of the verdict of the jury, and of the sentence of the

court are annexed to the petition as exhibits.

The petitioner then sets forth that he was sentenced under the statute of Colo-

rado, approved April 19th, 1889, and which went into effect July 19th, 1889, and re-

pealed all Acts and parts of former Acts inconsistent therewith, without any saving

clause, and that the crime on account of which the sentence was passed was charged

to be and was actually committed on the 13th day of May of the same year.

The petitioner enumerates some twenty variances between the statute in force at

the time the crime was committed and that under which he was sentenced to jjunish-

ment in the present case, all of which are claimed to be changes to his prejudice and

injury, and therefore ex pos^ /hc/o within the meaning of section 10, article 1 of the

Constitution of the United States, which declares that no State shall pass any bill of

attainder or er post facto law. . . . We think . . . that neither the repealing clause nor

any other part of this Act was in force prior to the 19th of July, 1889, and that the

crime, having been committed in May of that year was to be governed in all particulars,

of trial and punishment, by the law then in force, except so far as the legislature had

power to apply other principles to the trial and punishment of the crime. If these

were conducted and administered under the law of 1889, which became a law after

the commission of the offence, and its provisions so far as applied by the court to the

case of the prisoner, were such invasions of his rights as to properly be called ex post

facto laws, they were void.

It is unneces.sary to examine all the points in which, according to the argument for

plaintiff, the new statute was ex post facto ; therefore we shall notice only a few of
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those which appear to us most deserving of attention, and in doing this we shall com-

pare tlie new statute with the one which it superseded and repealed.

Tlie first of these, and perhaps the most important, is that which declares that the

warden shall keep such convict in solitary confinement until the infliction of the death

penalty. The former law, the Act of 1883, contained no sui^h provision. It declared

that every person convicted of murder in the first degree should suffer deatii, and

every person convicted of murder of the .second degree should suffer imprisonnieut in

the penitentiary for a term of not less than ten years, which might extend to life ; and

it declared that the manner of inflicting tlie punishment of death should be by liang-

ing the person convicted by the neck until death, at such time as the court should

direct, not less than fifteen nor more than twenty-five days from the time sentence

was pronounced, unless for good cause the court or governor might prolong tlie time.

The prisoner was to be kept in the county jail under the control of the sheriff of the

county, who was the officer charged with the execution of the sentence of the court.

Solitary confinement was neither authorized by the former statute, nor was its practice

in use in regard to prisoners awaiting the punishment of death.

This matter of solitary confinement is not, as seems to be supposed by counsel, and

as is suggested in an able opinion on this statute, furnished us by the brief of the coun-

sel for the State, by Judge Hayt (in the case of Henry Tyson), a mere unimportant

regulation as to the safekeeping of the prisoner, and is not relieved of its objection-

able features by the qualifying language, that no person shall be allowed access to

said convict except his attendants, counsel, physician, a spiritual adviser of his own
selection, and members of his family, and then only in accordance with prison

regulations.

Solitary confinement as a punishment for crime has a very interesting history of its

own, in almost all countries where imprisonment is one of the means of punishment.

In a very exhaustive article on this subject in the American Cyclopaedia, Volume
XIII., under the word " Prison" this history is given. In that article it is said tiiat

the first plan adopted when public attention was called to the evils of congregating

persons in masses without employment, was the solitary prison connected with the

Hospital San Michele at Rome, in 1703, but little known prior to the experiment in

Walnut Street Penitentiary, in Philadelphia, in 1787. The peculiarities of this system

were the complete isolation of the prisoner from all human society, and his confine-

ment in a cell of considerable size, so arranged that he had no direct intercourse with

or siglit of any human being, and no employment or instruction. Other prisons on
the same plan, which were less liberal in the size of their cells and the perfection of

their appliances, were erected in Massachusetts, New Jersey, Maryland and some of

the other States. But experience demonstrated that there were serious objections to

it. A considerable number of the prisoners fell, after even a short confinement, into

a semi-fatuous condition, from which it was next to impossible to arouse them, and
others became violently insane; others, still, committed suicide; while those who
stood the ordeal better were not generally reformed, and in most cases did not recover

sufficient mental activity to be of any subsequent service to the community. It be-

came evident that some changes must be made in the .system, and the separate system
was originated by the Philadelphia Society for Ameliorating the Miseries of Public

Prisons, founded in 1787.

The article then gives a great variety of instances in which the system is some-

what modified, and it is within the memory of many persons interested in prison

discipline that some thirty or forty years ago the whole subject attracted the gen-

eral public attention, and its main feature of solitary confinement was found to be

too severe.

It is to this mode of imprisonment that the phrase solitary confinement has been

applied in nearly all instances where it is used, and it means this exclusion from
human associations ; where it is intended to mitigate it by any statutory enactment or

by any regulations of persons having authority to do so. It is by express exceptions

and modifications of the original principle of " solitary confinement." The statute of

Colorado is undoubtedly framed on this idea. Instead of confinement in the ordinary
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(.•oniitv pritiou uf the place where he and his frieuds reside ; where they may, under the

coutrul of the sheriff, see liiiu and visit him ; wiiere the sheriff and his attendants

must see him; where his religious adviser and his legal counsel may often visit him

without any hindrance of law ou the subject, the convict is transferred to a place

where imprisonment always implies disgrace, and which, as this court has judicially

decided iu Ex parte Wilson, 114 U. S. 417; Mackhi \. United States, 117 U. S. 348;

Parkinson V. United States, 121 U. S. 2SI ; aud United States v. De Walt, 128 U. S.

393, is itself an infamous punishment, aud is there to be kept in " solitary confine-

ment," the primary meauing of which ])hrase we have already explained.

The qualifying phrase iu this statute is but a small mitigation of this solitary con-

finement, it expressly declares that uo one shall be allowed access to the convict except

certain persons, and these are not admissible unless their access to the prisoner is in

accordance with prison regulations, prescribed by the board of commissioners of the

penitentiary under section 2553 of the laws of Colorado iu force since 1877. This sec-

tion declares that " the board of commissioners of the penitentiary shall make such

rules aud regulations for the government, discipline, and police of the penitentiary, aud

for tlie punishment of prisoners confined, not inconsistent with law, as they deem expe-

dient." What these may be at any particular time is unknown. How far they may
permit access of counsel, physicians, the spiritual adviser, and the members of his

family, is a matter iu their discretion, which they exercise by general rules, which

may be altered at any time so as to exclude all these persons, and thus the prisoner be

left to the worst form of solitary confinement.

Even the statutory amelioration is a very limited one. By the words " his attend-

ants," in the statute, is evidently meant the officers of the prison aud subordinates,

who must necessarily furnish him with his food and his clothing, and make inspection

every day that he still exists. They may be forbidden by prison regulations, however,

from holding any conversation with him. The attendance of the counsel can only be

casual, aud a very few interviews, one or two, ])erhaps, are all that he would have

before his death, and that of the physician not at all, unless he was so sick as to

require it, and the spiritual adviser of his own selection, and the members of his fam-

ily, are all dependent for their opportunities of seeing the prisoner upon the regula-

tions of the prison. The solitary confinement, then, which is meant by the statute,

remains of the essential character of that mode of prison life as it originally was pre-

scribed and carried out, to mark them as examples of the just punishment of the

worst crimes of the human race.

The brief of counsel for the prisoner furnishes us with the statutory history of soli-

tary confinement in the English law. The Act 25 George II. c. 37, entitled " An
Act for the better preventing the horrid crime of'murder," is preceded by the following

preamble :
" Whereas, the horrid crime of murder has of late been more frequently

perpetrated than formerly ; and whereas it is thereby become necessary that some

further terror and peculiar mark of infamy be added to the punishment of death now

bv law upon such as shall be guilty of the said offence,"— then follow certain enact-

ments, the sixth section of which reads as follows :

" Be it further enacted. That from

.and after such conviction and judgment given thereupon, the jailer or keeper to whom
such criminal shall be delivered for safe custody shall confine such prisoner to some

cell separate and apart from the other prisoners, and that no person or persons whatso-

ever, except the jailer or keeper, or his servants, shall have access to any such pris-

oner, without license being first obtained."

This statute is very pertinent to the case before us, as showing, first, what was

understood by solitary confinement at that day, and, second, that it was considered as

an additional punishment of such a severe kind that it is spoken of in the preamble as

" a further terror and peculi.ar mark of infamy " to be added to the punishment of

death. In Great Britain, as in other coutitries, public sentiment revolted against this

severity, and by the statute of 6 and 7 William IV., c. 30, the additional punishment

of solitary confinement was repealed.

The term ex post facto law, as found in the provision of the Constitution of the

United States, to wit, that " no State shall pass any bill of attainder, ex postfacto law.



or law impairing the obligation of contracts," has been held to apply to criminal laws

alone, and has been often the subject of construction in this court. Without makinjr
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. . - . . " /) ^ ^
extracts from these decisions, it may be said that any law which was passed alter the M .^ ^ jrj^

commission of the offence for which the party is being tried is an ex /joi7yu(7(y law,
^^"^

when it inflicts a greater punishment than the law annexed to the crime at the time y(f~i\j>[ ^ /hf ~

it was committed, Calder v. Bull, 3 Dall 386, 390; Krimj v. Missouri, 107 U. S. 221

,

,

Fletcher v. Peck, 6 Crauch, 87 ; or which alters the situation of tlie accused to his dis- ^^XA.<^C/. pUi
advantage ; and that no one can be criminally punished in this country except accord- yfjT/i^ TttTVM
ing to a law prescribed for his government by the sovereign authority before the xva.- J''^ I

puted offence was committed, or by some law passed afterwards by wiiich tlie punish-'^ / ^l "^ D
ment is not increased. , /

It seems to us that the considerations which we have here suggested show that tlie <t>/v'^^
C^**^

solitary confinement to which the prisoner was subjected by the statute of Colorado

of 1889, and by the judgment of the court in pursuance of that statute, was an addi-

tional punishment of the most important and painful character, and is, therefore, for-

bidden by this provision of tlie Constitution of the United States.

Another provision of the statute, whicii is supposed to be liable to this objection, of

its ex post facto character, is found iu section three, in which the particular day and hour

of tlie execution of the sentence within the week specified by the warrant shall be

fixed by tlie warden, and he shall invite to be present certain persons named, to wit, a

chaplain, a physician, a surgeon, the spiritual adviser of the convict, and six reputable

citizens of the State of full age, and that the time fixed by said warden for such exe-

cution shall be by him kept secret, and in no manner divulged except privately to said

persons invited by him to be present as aforesaid, and such persons shall not divulge

such invitation to any person or persons whomsoever, nor in any manner disclose the
(^

time of such execution. And section six provides that any person who shall violate Q-f (X /7luAf~~

or omit to comply with the requirements of section three of the Act shall be punished y^ t- ' e

by fine or imprisonment. We understand the meaning of this section to be that-Q^-Cfl-*-*'-^'^

within the one week mentioned in the judgment of the court the warden is charged with ^f-i
the power of fixing the precise day and hour when the prisoner shall be executed;'/ /f^
that he is forbidden to communicate that time to the prisoner; that all persons whom £r -j~

bidden to communicate 0!^ ^^-^UAA
he is directed to invite to be present at the execution are forb

that time to him , and that, in fact, the prisoner is to be kept in utter ignorance of the

day and hour when his mortal life shall be terminated by hanging, until the moment
arrives when this act is to be done.

(Objections are made to this provision as being a departure from the law as it stood

before, and as being an additional punishment to the prisoner, and therefore ex post

facto. It is obvious that it confers upon the warden of the penitentiary a power which

had heretofore been solely confided to the court ; and is therefore a departure from

the law as it stood when the crime was committed.

Nor can we withhold our conviction of the proposition that when a prisoner sen-

tenced by a court to death is confined in the penitentiary awaiting the execution of
/~\ijyy{\

the sentence, one of the most horrible feelings to which he can be subjected during -y—

_

that time is the uncertainty during the whole of it, which may exist for the period of /-y^^i oA^^-^'^^

.

four weeks, as to the precise time when his execution shall take place. Notwithstand- c\/ ^ r\ti'lO
ing the argument that under all former systems of administering capital punishment "X-M M^ -CM^tA-f

the officer appointed to execute it had a right to select the time of the diuj when it
a r ^J A

u should be done, this new power of fixing any day and hour during a period of a week ^^'^^Zj ^P]

P for the execution is a new and important power conferred on that officer, and is a Je-^^^j^ C/ |~Cc(
* parture from the law as it existed at the time the offence was committed, and with its .

secrecy must be accompanied by an immense mental anxiety amounting to a great /^jjJiAA

increase of the offender's punishment. i i y
There are other provisions of the statute pointed out in the argument of counsel,

which are alleged to be subject to the same objection, but we think the two we have

mentioned are quite sufficient to show that the Constitution of the United States is

_ violated by this statute as applied to crimes committed before it came into force.

H; These considerations render it our duty to order the release of the prisoner from

^ VOL. II. — 93

axt/^
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^4^c
HARTUNG V. THE PEOPLE.

1860.New York Court of Appeals.

[22 N. Y. 95.]

Writ of error to the Supreme Court. Maiy Ilartung, the plaintiff

in error, was indicted and convicted in the Albany Oyer and Terminer,

for the murder of her husband by poisoning. lie died on the 21st of

April, 1858. Sentence having been pronounced, the record of the

t!ie custody of the warden of the penitentiary of Colorado, as he is now held by him

under the judgment and order of the court. . . .

Mr. Justice Brewer (with whom concurred Mr. Justice Bradley) disseiiting.

I dissent from the opinion and judgment as above declared. Tiie substantial pun-

ishment imposed by each statute is deatii by hanging. The differences between tlie

two, as to the manner in which this sentence of deatli shall be carried into execution,

are trifling. Wiiat are they ^ By the old law, execution must be within twenty-five days

from the day of sentence. By the new, within twenty-eight days. By the old, confine-

ment prior to execution was in the county jail. By the new, in the penitentiary. By
the old, tiie sheriff was the hangman. By the new, the warden. Under tlie old, no

one had a right of access to tlie condemned except his counsel, though tlie sheriff

mij^ht, in his discretion, permit any one to see liim. By the new, his attendants, coun-

sel, physician, spiritual adviser, and members of his family have a right of access, and

no one else is permitted to see him. Under the old, his confinement miglit be abso-

lutely solitary, at the discretion of the sheriff, with but a single interruption. Under

the new, access is given to him as a matter of right, to all who ouglit to be permitted

to see him. True, access is subject to prison regulations; so, in the jail, the single

authorized access of counsel was subject to jail regulations. It is not to be assumed

that either regulations would be unreasonable, or operate to prevent access at any

proper time. Surely, when all who ought to see the condemned have a right of access,

subject to the regulations of the prison, it seems a misnomer to call this " solitary con-

finement," in the harsh sense in which this phrase is sometimes used. All that is

meant is, that a condemned murderer shall not be permitted to hold anything like a

public reception; and that a gaping crowd shall be excluded from his presence.

Again, by the old law, the sheriff fixes the hour within a prescribed day. By the new,

the warden fixes the hour and day within a named week. And these are all the dif-

ferences whicli the court can find between the two statutes, worthy of mention.

Was there ever a case in which the maxim, " De miniviis non curat lex," had more

just and wholesome application ? Yet, on account of these differences, a convicted

murderer is to escape the death he deserves, and be turned loose on society.

I am autiiorized to say that Mr. Justice Bradley concurs in this dissent.

"It may be said, generally speaking, that an ex pnat facto law is one which imposes a

punisiiment for an act which was not punishable at the time it was committed
;
or an

additional punishment to that then prescribed; or changes the rules of evidence by

whicii less or different testimony is sufficient to convict than was then required; or, in

short, in relation to the offence or its consequences, alters the situation of a party to

his disadvantaofe ; Cnmmings \. Missouri, 4 Wall. 277; Kring v, Missouri, 107 U. S.

221 , Vmt the prescribing of different modes of procedure, and the abolition of courts

and creation of new ones, leaving untouched all the sul)stantial protections with which

the existing law surrounds the person accused of crime, are not considered within the

constitutional inliibition. Cooley, Const. Lim. (5th ed.) 329." Fuller, C. J., for the

court, in Duncan v. Missouri, 1.52 U. S. 377, 382-383. Compare In re Wright, 3

Wyoming, 478 (1891). —Ed. ^
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Oyev and Terminer, together with a bill of exceptions taken h\ the

prisoner, were brought by writ of error to the Supreme Court, and

the judgment against her having been affirmed, at general term in the

third district, a writ of error from this court was allowed.

The exceptions taken upon the trial were here all determined against

the prisoner. They are not of sufficient interest to require a report of

that portion of the opinion of the court relating to them.

The final judgment in the Supreme Court, against the plaintiff in

error, was rendered on the 9th day of January, 18G0. The day ap-

pointed for her execution had passed, and before a new day had been

appointed, the case was brought to this court. After the return to the

writ of error, which was made February 14, 1860, and previous to the

argument, viz., on the 14th of April, 1860, an Act passed the legisla-

ture (eh. 410 of 1860), "in relation to capital punishment." The
determination of the case turned upon the operation of that Act. Tlie

jutlgment was reversed, and the court not being able judicially to see

that upon a new trial the prisoner might not be convicted of man-

slaughter, in some inferior degree, a new trial was ordered.

William J. Hadley^ for the plaintiff in error. Samuel G. Courtney,

for The People, defendants in error.

By the Court, Denio, J. : . . . But a question of great importance

arises under the Act of April last, in relation to capital punishments.

(Ch. 410 of the Laws of 1860.) By the terms of t.iiat statute, all

those portions of the existing statutes which ijrovided for the punisb-

me

n

t of death on convictions for crime were repealed, without any

saving in respect to offences already committed. This repea l was

effected by amending the first section of the first chapter of the

fourth part of the Revised Statutes, which declared th at a ll persons

who should be convicted of treason, murder, or arson in the first

degree shoul_d__suffer deat h, so that it should read that„those con-

victed of such crimes should be punished as therein provided ; and

then there was no subsequent provision left for inflicting the punish-

ment of death in any case. Twelve sections of the same title are

repealed by their numbers. One of these— section 25— is that which

prescribes the manner of death in capital executions, namelN', by

hanging. The other repealed sections contain regulations respect-

ing executions in certain cases, which would be inapplicable to the

mode of punishment referred to in the new Act. There are no pro-

visions directed to be inserted as new sections, nor any other amend-

ments of existing sections of the Revised Statutes. As thus changed

by the law of 1860, the Revised Statutes would not provide for the

punishment of death in any case, though certain details respecting

executions which remain unrepealed would show that such a punish-

ment was considered as existing. The new statute sets out with a

declaration that no crime thereafter committed, except treason, and

murder in the first degree, shall be punished with death in the State

of New York. (§ 1.) The remaining parts of the Act define the
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criiiK! of murder anew, dividing it into first and second degrees. It is

clearly inferrible from the 1st section, and also from the 4th and 5th

sections, tliiit capital punishment was intended to be retained, under

certain niodilications, as tlie punislunent for murder in the first degree,

though it is not so enacted in terras. These sections are as follows :

" § 4. When an}" person shall be convicted of any crime punishable

with death, and sentenced to suffer such punishment, he shall, at the

same time, be sentenced to confinement at hard labor in the State

prison until sucli punishment of death shall be inflicted. The presiding

judge of the court at which such conviction shall have taken place shall

immediately thereupon transmit to the Governor of the State, by mail,

a statement of such conviction and sentence, with the notes of testi-

mony taken by such judge on the trial.

" § 5. No person so sentenced or imprisoned shall be executed in

pursuance of such sentence within one 3"ear from the day on which such

sentence of death shall be passed, noi until the whole record of the

proceedings shall be certified by the clerk of the court in which the

conviction was had, under the seal thereof, to the Governor of the State,

nor until a warrant shall be issued by the Governor, under the great

seal of the State, dii'ected to the sheriff of the count}- in which the

State prison ma}' be situated, commanding the said sentence of death

to be carried into execution."

In a subsequent section it is provided that the provisions of the Act
for the punishment of murder ni the fiist degree shall apply to the

crime of treason. (§ 9.) But there are no provisions in the Act
specially providing for the punishment of murder in the first degree,

nor any which do not, in terms, equally apply to the crime of treason.

I cannot attach any intelligible meaning to these several provisions

e.xcept by assuming that the person who drew the bill supposed that in

the 1st or the 4th and 5th sections he had declared murder in the

first degree i^unishable with death. But there was not, in either of

these sections, or elsewhere in the Act, any separate provision for the

punishment of that crime, or which declared that any crime should be

punished with death. It is true that, in the declaration of the 1st

sec tion , that no crime except treason and the first degree of murde

r

shou ld he punished with death, there is an im plication, in.jthe nature

ofji negative pregnant, that those crimes shall be so punished. So, in

th c 4 1 h_ section, where it is said that, upon a conviction for a crjm

e

pu n ishable with death and a sentence to such punishment, there shall

beadded a sentence to imprisonment, it is clearly enough implied that

there are crimes punished capital ly. So, likewise, when the 5th

section declares that no person so sentenced shall be executed w ithin

one year from the sentence, nor until the Governor shall have issued

his warrant, there is, of course, a very strong implication that he may
be so executed after the expiration of the year if such a warrant shall

be issued. It is very unusual to leave the meaning of the legislature

upon a subject so important to be deduced byJmplication. Still, the
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intention to preserve the punishment of death, when the Governor ^yi^t^^yCCf^t^^
sh all npprove of the sentence, in addition to imurisonnient for one year , / ^ ~h' ~

is so manifest, that^ in the further discussion of this case, I shall assume V^ '^ ^
that such is the eft'ect of the statute. ^o^t^^-inA, .

It is necessary now to notice a further provision in the Act especially d
. ^ . ^

applicable to the case of this convict, which is in the following words i^V^^*-^-^^'^-'^^'*^"

t^ A.1] persons now under sentence of death in this State, or convicted ,-£^^ -^rcluctd

of mnrd er and awaiting sentence, shall be punished as if convicted of. j'

murder in the first degree under this Act." (§ 10.) yLA^c^ ./Uy^^

Several interesting questions arise as to the application of this AoyuJUAM^
statute to the case before us : first, whether the prisoner can be exe- ^i JP ct4A<9
cuted under the provisions of the Revised Statutes which were in force ?^ '^^ ^y^J
when the crime was committed and when the trial and conviction took

place, but which have since been repealed ; second, if not, whether she Q,y{poU\X ^^^^

can be punished with death, with the addition of a preliminary impris- y I

onmen t as provided in the 4th section of the Act of 186 ; and, l^ /V^-^-^^^^

finally , whether we can give effect to our conclusions, if they are . /j^^p^te^
favorable to the prisoner, upon th is writ of error, in which we sit in ^ JslIJ^
review of a

j
udgment which was not erroneous at the time it was '^^ '^^v^

pronounced. —^Axi^^^''^'^^^'^
1. . • . But it scarcel}' required an examination of autliorities to . / .ijJJl

establish a principle so plain upon reason as that life cannot be taken ^-^^•^ ^
under color of law, after the only law by which it was authorized to be ,yyuytj lAA^^-*^

taken has been abrogated by the law-making power. But, if the TjJLq o<

doctrine was less clearly established b*y reason and authority, it would / . yi />>/
be the rule to be applied to this case upon the concession of the statute ^AlA-^-^^

of 1860 itself. In several of the cases which have been adjudged, and ^ AAJM^tl^^
to which reference has been made, the immunity extended to the

offender was the result of accident or inadvertence. It was apparent Z\'a/^ "^

that, if the thought had occurred to the law-makers, a saving clause as .^. '/-/^

to existing offences, and especialh' as to prosecutions and convictions CyPlMJn^*-^^'^

which had taken place, would have been added. Here, however, it is
fry-^^^X^if^.

entirely clear that it was intended by the law-makers that offenders in 'i _^
the situation of the plaintiff in error should not be punished under thg::9^ ^'^

.

law which was repealed ; for, by the 10th section, as we have seen, a ^^A^^^^-m^-^ -

special provision is made for such cases. Convicts for murder, sen-^ / ^{^_
teiic_ed under the former law, or awaiting sentence, were declared to yq^^^Oy^-^-^^

punishable, not under the law prevailing when the ofl'ence was com- -AjyiuAr,

nutted and when the conviction took place, but, ''as if convicted '^^ \n ~-j.

murder under this Act." /S^Xa

2. This leads me to the second question to be considered, namely, ^j:yU/=^^ir^ ^

wjiether it is competent for the legislature, after the conviction of^^^ y^^^^'
'^

person 'prosecuted for murder, to change the punishment which the law ^
'

had annexed to the offence for another and different punishment, as jj^ -^^

was attempted to be done in this cas e. It is highly probable tliat i t

was the intention of the legislature to extend favor, rather than in-

crfiased severity, towards thiTconvict and others in her situation ;
and
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it is quite likely that, had tbey. been consul ted, t.liry would liaY-e-4ii:e-

I'eired the ai)plieation of this law to their cases, rather than that which

existed when they committed the offences of which they were con -

victid. IJiit the case cannot be determined upon such considerations.

No one can be criminally punished in this country, except according

to a law prescribed for his government by the sovereign authority,

before the imputed offence was committed, and which existed as a law

at that time. It would be useless to speculate upon the question

Avhether this would be so upon the reason of the thing, and according

to the spirit of our legal institutions, because the rule exists in the

form of an express written precept, the binding force of which no one

disputes. No State shall pass any ex post facto law , is the mandate

of the Constitution of the United States. The present question is.

whij^hcr the ijrovision under immediate consideration is such a law
,

within the meaning of the Constitution. I am of opinion that it is .

The scope and apparent intention of the Act of 1860 is to reduce the

punishment for murder, in certain cases. At present, we have no

concern with the new arrangement, for in that respect the Act is

prospective. But the substituted punishment is made applicable to

oifences committed under the old law, where convictions have ahead}-

been had. Persons convicted of murder, as that offence was declared

by the Revised Statutes, wdiere the judgment has not been executed,

are to be punished as though convicted of murder in the first degree

under the Act of 1860 . To abolish the penalty whjch the law attached

to the crime when it was committed, and to declare it to be punishable

in another way, is, as it respects the new punishment, the essence of

an ex post facto law. Fletcher \. l^eck, 6 Cranch, 87-138. In this

case. Chief Justice Marshall defined an ex post facto law to be, one

which rendered an act punishable " in a manner in which it was not

punishable when it was committed." Chancellor Kent has expressed

his approval of that definition, which, he sa3-s, is distinguished for its

comprehensive brevity and precision. 4 Kent, 409. Judge Chase, in

Colder v. Bell, 3 Dall. 386, stated his apprehension of what was
meant in the Constitution by the term in question as follows : He said

such laws were, " first, any law which makes an act done before the

passing of the law, and which was innocent when done, criminal

;

second, any law which aggravates a crime, and makes it greater than

it w'as when committed ; third, any law which changes the punishment,

and inflicts a greater punishment than the law annexed to the crime

when committed ; fourth, any law which alters the legal rules of

evidence."

Neither of the cases in which these remarks were made, involved

any question as to the kind or degree of change in the punish-

ment of an offence already committed, which might be made with-

out a violation of the Constitution. A rule upon that subject is

now to be laid down for the first time. In my opinion, then, it

would be pej-Xettly^competent. for the legislature, by a general law,
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to remit any separable portion of tlie prescribed punishment. For

instance, if the punishment were fine and imi^risonmcnt, a law which

should dispense with either the fine or the imprisonment mijih t. I

think, be lawfully applied to existing offences ; and so, in my oi)inion ,

the term of imt)risonment might be reduced, or the number of stri[)es

diminished in cases punishable in that manner. Anything which, if

applied to an individual sentence, would fairly fall within the idea of a

remission of a part of the sentence, would not be liable to objection.

A

n

d any change which should be referrible to prison discipline, o r

penal administration, as its ])rimary object, might also be made to take

e ffect upon past as well as future offences, as changes in the manner or

kind of employment of convicts sentenced to hard labor, the system of

supervision, the means of restraint, or the like. Changes of this sort

might operate to increase or mitigate the severity of the punishment of

the convict, but would not raise any question under the constitutional

provision we are considerin g. The change wrought by the Act of

1860, in the punishment of existing offences of murder, does not fall

witiiin either of these exceptions. If it is to be construed to vest in

the Governor a discretion to determine whether the convict should be

executed, or remain a perpetual prisoner at hard labor, this would only

be equivalent to what he might do under the authority to commute a

sentence. But he can, under the Constitution, onl}' do this once for

all. If he refuses the pardon, the convict is executed according to

sentence. If he grants it, his jurisdiction of the case ends. The Ac t

in question places the convict at the mercy of the Governor in office at

tlle expiration of one year from the time of the conviction, and of a 1

1

his successors during the lifetime of the convict. He may be ordered

to execution at any time, upon any notice or without notice. Under

one of the repealed sections of the Revised Statutes, it was required

that a period should intervene between the sentence and the execution

of not less than four, nor more than eight weeks. (§ 12.) I f we stop

here, the change effected by the statute is between an execution w ith i

n

a limited time to be prescribed by the court, or a pardon ov cninmntn -

tion of the sentence during that period, on the one hand, and the

placing of the convict at the mercy of the executive magistrate for

the tim e , and his successors, to be executed at his pleasure at an y

time after one year, on the other. -(The sword is indefinitel}- suspended

over his head, read}' to fall at any time.^ It is not enough to say , if-v2^ ^^ "^^

r even that can be said, that most persons would probably prefer such a J~ I lohjuxA
I fate to the former capital sentence. ( It is enough to bring the law yo \) ^e

j

within the condemnation of the Constitution, that it ^^jj^ijggg.) th e /h^^^t-'U/^^''

punishment, after the commission of the offence, by subslituting for ^/^ 4 ^^-t-^T".

the prescribed penalty a different one . We have no means of saying ^
~tAji

whether one or the other would be the most severe in a given case. AtTmA
That would depend upon the disposition and temperament of the con- t^^^

vict. \The legislature cannot thus experiment upon the criminal law.^

The law, moreover, prescribes one year's imprisonment, at hard
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labor, in a State prison, in addilion to the punishment of death . In

oycrv case of tlie execution of a capita l
sonl,(MK;e, it must be preceded

by tiic year's uuprisonment at hard labor. 'FriiiL, Jlifi fionclnding part

of.the judt^ment cannot be executed unless the Governor concurs, by

o nUMin<j; the execution . But ns both pnrts may, in any given case, be

iiillictcd, and as the convict is consequen tly, under this law, exposed

to the double inlliction, it is, within both the definitions which have

been mentioned, an ex post facto law. It changes the punishment.

and inflicts a greater ]junishment than that which the law annexed to

the crime when conniiitted. It is enough, in my opinion, that it

changes it in any manner except b}- dispensing with divisible portions

of it; but, upon the other definition announced by Judge Chase,

where it is implied that the change must be from a less to a greater

punishment, this Act cannot be sustained.

The mode of execution, according to the Revised Statutes, was by
j

hanging (§ 25) ; but that section is repealed . How, then, is the con-

v ict to be executed ? This law does not i)rescribe the manner. The

common law cannot be resorted to, for that system, as applied to this

subject, was not in existence when this offence was committed, hav ing
been superseded by the Revised Statutes . The mode must, therefore,

rest in the discretion of the Governor or the sheriff, and, for augh t I

see, the method prevailing in France, or Russia, or Constantinople, or

that which the EngHsh law formerly applied to convictions for heresy

or petit treason, may be adopted.

The punishment of murder at the common law was b}' hanging the

oflic'nder by the neck until he should be dead. The statutory provision,

declaring that the punishment of death should be thus inflicted, was

consequently in affirmance of the }jTescviption of the common law.

W hen the legislature of 1860 repealed that section of the statute

without substituting anything as to the execution of a capital sentence

in its place, they necessarily determined that it should no longer be

obligatory for the court by its judgment, or the executive officers in

the performance of their duties, to resort to that method of inflicting
the punishment of death. It is not clear, whether under the late Act
the manner of the execution should be determined bj- the court, the

Governor, or the sheriff. The only thing relating to the subject

wh ich is certain is, that the execution is no longer required to be by

hanging. {'Y\\Q provision in the 5th section of the 1st article, forbidd ing
cruel and unusual punishments, would no doubt apply to the case p) but

then the duty of determining whether an}' given method of inflicting
death would be within the prohibitions, would be thrown upon the

court or the executive magistrate. I t is this sy.stem, thus uncertain

in its results in particular cases, and always depending upon official

d

i

scretion , that the legislature has substituted for the definite and
certain mode of executing the sentence which was prescribed by the

law which existed when the oflTcnce of this convict was committed.
With the expediency of the change considered as a rule to be applied
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to future cases, we have nothing to do, but we feel bound to say that

in its application to offences which had been committed before the Act

was passed, it was a violation of the constitutional provision under
consideration .

"We are therefore of opinion, that the 10th section of the law in

question, as applied to the present case, is an ex post facto law, and that

it is unconstitutional and void. . . . AH the other judges concurring,

Judgment reversed and new trial ordered.

SHEPHERD V. THE PEOPLE.

Nevt York Court of Appeals. 1862.

[25 N. Y. 406.]

James Shepherd was indicted in the New York General Sessions,

in October, 1857, for arson in the first degree, charged to have been

committed on the 9th da_y of June, 1857, and was tried before the

Recorder of the city of New York, in February, 1861. The jurj' found

him guilty of the offence. The counsel for the prisoner moved in

arrest of judgment, and for a new trial, substantiall}' on the following

grounds :

First: That when the offence charged was committed, the punish-

ment prescribed by the Revised Statutes for arson in the first degree

was death; but that the Act of April 14th, 1860, entitled, "An Act
in relation to capital punishment, and to provide for the more certain

punishment of the crime of murder," had changed the punishment for

arson in the first degree, prescribed by the Revised Statutes, to im-

prisonment in one of the State prisons, at hard labor, for life ; that

the prisoner could not be sentenced under the Act of 1860, because so

far as it applied or was intended to apply to crimes of arson in the

first degree committed before the passage of the Act, it was ex post

facto^ and unconstitutional.

Second: That the prisoner could not be sentenced under the Act of

1860, because the provisions of that Act, prescribing imprisonment for

life as the punishment for arson in the first degree, were prospective

merely, and were not intended to apply to a crime of arson in the first

degree, committed before the passage of the Act.

Third : That there was no punishment whatever prescribed b}' the

Act of 1860 for arson in the first degree, committed in June, 1857.

The motions in arrest of judgment, and for a new trial, were denied ;

and the prisoner thereupon was sentenced to be imprisoned at Sing

Sing, and be kept at hard labor, for the term of his natural life.

The case having been carried to the Supreme Court, by writ of error,

the judgment was affirmed, at general term in the first district; and

k
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was brought to this court by writ of error to the Supreme Court, which

writ of error brought up the record alone, without any bill of

exceptions.

John W. Ashmead, for the plaintiff in error. Nelson J. Water-

bury, for The People.

Slthekland, J. When the crime of which the prisoner was con-

victed was committed it was punishable with death. The prisoner was

sentenced to imprisonment in the State prison at Sing Sing for life.

The prisoner must have been sentenced on the theory that the pro-

visions of the Act of April 14, 1860, substituting imprisonment for

life, for death, as the punishment for arson in the first degree, were

intended to apply not only to an offence^ committed after that Act

took effect, but also to the offence of which the prisoner had been con-

victed, committed in 1857, before the passage of the Act. . . .

It is perfectly plain, that the legislature, by the Act of 1860, in-

tended to punish crimes of arson in the first degree, thereafter com-

mitted, with imprisonment in a State prison for life ; for section six of

the Act provides that punishment for murder in the second degree

;

and section nine declares, that the punishment for murder in the second

degree, " as herein provided, shall appl}' to all crimes now punishable

with death, except," &c. ; and arson in the first degree was then, bj-

the Revised Statutes, punisliable with death. The prisoner was sen-

tenced under the Act of 1860, and upon a construction of that Act,

that the provisions of the Act changing the punishment for arson in the

first degree from death to imprisonment for life, were intended to

apply to a crime of arson in the first degree, committed before the

passage of the Act, and when the provision of the Revised Statutes

punishing the crime with death was in full force. I doubt whether

such is the true and reasonable construction of the Act. What partic-

ularly distinguishes tlie question in this case from that in the case of

Hartnng v. The People, 22 N. Y. 95, is that, by the tenth section of

the Act, it is expressl}- declared that all persons then under sentence

of death, or convicted of murder and awaiting sentence, should be

punished as if convicted of murder in the first degree under the Act.

This section applied to Mrs. Hartung's case. She was under sentence

of death, for murder, when the Act of 1860 was passed. The question

was, whether she could be punished under the Act ; and it was held

that she could not ; that so far as the Act attempted to subject to the

new punishment of death and previous imprisonment at hard labor,

persons wlio liad been convicted of murder, it was ex post facto, and
void. The Act does not expressly declare that the provisions of the

act changing the punishment of arson in the first degree should applj'

to offences committed before the passage of the Act. . . .

The passage of the Act of April 17, 1861, reviving and undertaking

to reapply the punishment for murder and for arson in the first degree,

in force at the time the Act of April 14, 1860, was passed, to offences

committed previously to the day that Act took effect, certainly does not
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show that the Act of 1860 was not intended to have a retrospective

operation ; but the passage of the Act of April 17, 18G1, must certainly

be deemed a conclusive legislative construction of the Act of 1860, to

the effect that that Act presently abolished or repealed the provisions

of the Revised Statutes prescribing the punishment of murder and of

arson in the first degree, so that the prisoner (who was sentenced prior

to the passage of the Act of April 17, 1861) could not have been sen-

tenced to suffer death under the provisions of the Revised Statutes in

force when his crime was committed, whatever may be deemed to be

the force or effect of the Act of 1861. Nor does it follow that the pro- ,/

visions of the Act of 1860, changing the punishment of arson in the it'

first degree to imprisonment for life, should be construed as intended ' /"l

to have a retrospective operation, if that Act should be deemed to '^ '^ ^ j ^
have repealed the provisions of the Revised Statutes punishing that.y!^3,^,<^tx,{>^-

crime. If the legislature, by the Act of 1860, carelessly or uninten-/ /-

tionally repealed the law punishing the prisoner's crime, that is no"
^^^^'^^

.

reason why reasonable and well-settled principles of construction ^ /ikxjtA^

should be disregarded for the purpose of punishing it under that ^ /l^AjlLjt atil
Act. ^^I^-^'^-^

If the Act of 1860 presently repealed the provisions of the Revised ^ (Au.

Statutes prescribing the punishment of death for arson in the first
}-<y) ^-^.iaxji^U^

degree, and the provisions of the Act of 1860, changing that punish-
(J

'

ment to imprisonment for life, were intended to appl}' onlj' to offences

thereafter committed, the consequence was, that the prisoner's crime

was left without any law punishing it. (Dwarr. 676, 677 ; State v.

Daley, 29 Conn. 272, and cases cited by Judge Denio in the case of

Mrs. Hartung.) . . .

No doubt the Act of April 17, 1861, was passed upon the careless

assumption that this court, in Mrs. Hartung's case, had decided that

the Act of 1860 had repealed the provisions of the Revised Statutes

punishing treason, murder and arson, in the first degree, and that

offences committed previous to the passage of the Act of 1860 could

not be punished under it ; whereas I think that the only point that can

be said to have been decided in that case was, that, so far as that Act
attempted by the tenth section to subject to the new punishment of

death and previous imprisonment at hard labor, persons alread}' under

conviction for murder, it was ex 2^ost facto and void. The Act of

1861 having been passed upon an erroneous assumption, has increased

the doubts and complications resulting from the extraordinary Act of

1860, and one might be almost excused for thinking that both Acts

were mainly designed to punish judges who should unfortunately be

called upon to construe and apply them.

But the question presented by the record in this case is, not whether

the prisoner might have been sentenced under the provisions of the

Revised Statutes to suffer death, or whether, if the judgment should be

reversed, and the court can and should award a new trial, and he

should be tried and convicted again, he could be sentenced to suffer
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death under the Revised Statutes or the Act of 18G1, or both
;
but the

question presented by the record is, whether tlie sentence to imprison-

ment for life, which was pronounced upon him under the Act of 1860,

was legal. I think it was not, because, for reasons before stated, I

think the provisions of the Act, changing the punishment for arson in

the first degree to imprisonment for life, must be deemed to have been

intended to apply only to oflfences committed after the Act should take

effect.

If, however, the provisions of the Act, changing the punishment of

arson in the first degree, should be held to have been intended to apply

to offences committed before the passage of the Act, in my opinion so

far the Act should be held to be ex post facto and void.

I think this is shown conclusively by Judge Denio in his opinion in

the Hartung case ; but I will add that a law which increased the pun-

ishment with which an act was punishable when committed would be

plainly ex post facto, although it might be said, perhaps, that the new

law did not change the manner of the punishment; as, for instance,

if, when the act was committed, it was punishable with thirty days'

imprisonment and the new law declared that it should be punished

with forty days' imprisonment ; for as to the number of days' imprison-

ment by which the punishment was increased, the case would be pre-

cisely the same as if the act when committed had not been punishable

at all, and under the new law the criminal could not be sentenced to

any less number of days than were prescribed b}- it.

So also if an act, when committed, was punishable by thirty davs
^

imprisonment, a subsequent law changing the punishment of the act to

thirty stripes or to thirty dollars fine would be plainly ex post facto,

for when the act was committed it was not punishable in that manner
,

and in view of the constitutional prohibition of ex post facto laws, the

case would be precisely the same as if the act had not been punishable

at all when committed . If you do not hold a law punish ing an act in I

a different manner than it^'as punishable when committed to be ex post '

facto, irrespective of the question wlietLier the new punistiment is or is I

not more merciful or lenient^ you wiUlea^-e It to the discretion" of the

legiglature and of judges to say whether the new punishment is or is

not more merciful or lenient than the old; and such a construction o t

the constitutional prohibition would impair its value and certainty of

protection . A law, the effect of which is simply to reduce or diminish

the punishment with which an act was punishable when committed,

cannot be an ex post facto law, because it inflicts no new or additional

punishment.

In Fletcher v. Pech, 6 Cranch, Chief Justice Marshall defined an

ex post facto law to be one which makes an act punishable ^^ in a man -

ner iiuaiiich it was not punishable when committed ." Add to thisf"or

which increases the punishment with which the act was punishable

when committed,^^and I think the definition will be as complete , and
certain and safe, as can well be made.
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It is plain, then, that the moral or philosophical disquisition as to

whether imprisonment for life at hard labor is better or more desirable

or less severe than death, has really nothing to do with the question

whether the Act of 1860, assuming that it was intended to have a

retrospective operation, is, so far, ex post facto or not. Imprisonmen t

for life at hard labor is an entirely ditferent kind or manner of punish-

ment, from punishment by death. The Act of 1860 entirely ciianged

the punishment for arson in the first degree. It changed it from death

to imprisonment for life. The two punishments have no elements in

common. If it should be held that the Act of 1860 merely diminished

the punishment with which the prisoner's crime was punishable when
comjn itted , because imprisonment for life at hard labor is generally

considered a more lenient punishment than death, or one which the

criminal would prefer to suffer, then it could be held that a law chang-

ing the punishment of an act from imprisonment for a certain number

of days or months to a fine, or from a certain number of stripes to im-

prisonment for a certain number of days, was not ex post facto^ because

the court might think the new punishment more lenient than the old, or

that the criminal would prefer to suffer the new punishm ent. Indeed,

as I have before said, if you depart from the principle that a law is

ex post facto because it punishes the off'ence in a difl'erent manner, or

by a different kind of punishment, than it was punishable with when

committed, the question whether the law is ex post facto is left to

judicial discretion ; for a decision of the question must depend upon

the opinion of judges, as to whether the new punishment is more

severe than the old, or whether the new punishment would or would

not generally be preferred b\" criminals to the old. The construction

of constitutional limitations should be left as little as possible to either

legislative or judicial discretion.

M}' conclusion is, then, th at the provisions of the Act of I860,

changing the punishment of arson in tlie first degree, were intended to

apply only to offences thereafter committed ;
|

but if it should be held

otherwise , then that those provisions are ex post ftcto and void , so far

as they were intended to apply to a crime of arson in the first degree,

committed before the passage of the Ac t. In either view of the Act,

and upon either holding, the judgment of the court below must be

reversed. . . .

My conclusion is, if the judgment against the prisoner, James Shep-

herd, is reversed, he should be discharged.

Denio, Ch. J., Wright, Selden, and Allen, J.J., concurred, not now
passing on the construction of the Act of I860, but on the ground that,

if retrospective, it is unconstitutional ; Davies, Smith, and Gould, JJ.,

dissented from that portion of the opinion which denies the power of

the court to order a new trial, and requires the discharge of the

prisoner.

Judgment reversed and prisoner discharged.
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HARTUNG V. THE PEOPLE.

New York Court of Appeals. 1863.

[26 N. Y. 167.]

After the reversal of the conviction and judgment in this case, at

the September term in 1860 (22 N. Y. 95), the record having been

remitted to the Oyer and Terminer of Alban}' County, the District

Attorney again moved the trial of the case, when^ the defendant h^d

leave of that court to plead tlie former conviction and judgment iji

bar; and she accordingly put in three special pleas setting forth the

indictment, plea of not guilty, trial, verdict, and sentence. The first

plea averred that the former convictions were legal and valid and

had not been reversed on any legal error therein committed . The
second set out, in addition, the constitutional provision declaring that

no person should be subject^ to be twice put in jeopardy for the, same

offence, and the third set out, at large, the Act of 1860, respecting

capital punishment (ch. 410), and averred that it repealed all the pro-

visions of law for the punishment of murder which existed when the

alleged offence was committed. The District Attorney- put in replication

setting out the affirmance of the conviction on error brought to the

Supreme Court, and its reversal in the Court of Appeals and the award

of a new trial. The replication averred that the reversal was based

upon the reasons mentioned in the published opinion of the court,

namely, the effect of the Act of 1860 ; and they also set forth an Act

ofthe legislature, passed the 17th April, 1861, entitled an Act in

relation to cases of murder, &c. (ch. 303) , restoring, as was averred,

the provisions of law respecting murder, as they existed prior to the

enactment of the statute of 1860, and at the time when the alleged

offence mentioned in the indictment was committed. The prisoner

demurred to the replication, and the District Attorne}- joined in de-

murrer. Tlie^ Oyer and Terminer gave judgment upon the demurrer

in favor of the prisoner, and adjudged that she be discharged ; but

this judgment was reversed by the Supreme Court, on error brought

on behalf of The People, the court, however, giving leave to the

prisoner to withdraw the pleas in bar and to proceed to trial on the

issue of not guiltv . The present writ of error was brought by the

prisoner to review that judgment, and the case was argued here by

William. J'. Hadley^ for the plaintiff in error, and by Ira Shafer^ late

District Attorney, for The People.

Denio, Ch. J. When the case of the plaintiff in error came before

us on a former occasion, she had been convicted of murder, upon a

legal trial, and had been sentenced to be executed. This court then

reversed the judgment because the legislature had subsequent!}'

enacted a statute which forbade the execution of such sentence as that

li
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which had been pronounced against her, and had required that such

convict should be subjected to imprisonment at hard labor for one

year, and, as we construed the legislative intention, should thereafter

be executed if the Governor should issue his warrant for such execu-

tion. We considered this provision for imprisonment and death in the

same case to be an ex post facto law, and held it to be void, because

the^Constitution of the United States had prohibited the States from
enacting such laws. It was considered to be ex post facto, because it

attempted to change the punishment which the law had attached to

the offence of the prisoner when it was committed, not by remitting

some divisible portion of it, but by altering its kind and character

.

The principle of the judgment thus reversed has been since reaffirmed

and applied in the case of Shepherd v. The jPeople, 25 N. Y. 406.

Laying out of view for the moment the Act relating to murder, passed

in the year 1861, and considering this case as uninfluenced by this Act,

the inquiry is whether this convict can be again tried and convicted for

the same murder. The legislatu re, by declaring tliat persons under sen-

tence of death when the Act of 1860 was passed, instead of being ex-

ecuted according to their sentence, and according to the law as it had

existed up to that time, should be put to hard labor for a considerable

period, and afterwards hold their lives at the pleasure of the Executive,

and be executed when, in his discretion, he should think proper so to

order, did cfFectuallv repeal, as to that class of ofl'enders, the prior law

fbi- the punishment of murde r. As the punishment attempted to be

substituted for that provided by the antecedent law, which bad been

abolished, could not be applied on account of the constitutional prohibi-

tion, it followed inevitably that the interference of the legislature had

rendered it impossible that the prisoner should be punished unde r

either law . It was not a sufficient answer to the difficulty to say that

the members of the legislature did not probably intend to grant ira-

punitv to offenders in the situation of the prisoner . They did intend

to abrogate as to her and as to all persons in the same situation, the

former punishment, and that design they effectually carried ou t. They

i ntended also that such offenders should be punished in another way,

buijhis they could not effect on account of the constitutional inhibi-

tion. The reversal of the judgment against this prisoner, proceeding ,

as it did, upon the absence of any law for the punishment of her

offence, as effectually exempted her from being again tried and sen-

tenced for the murder charged in the indictment, as it shielded her

from the execution of the sentence already pronounced. If a new

verdict of guilty should be returned on a second trial, it would be im-

possible to render a judgment of death pursuant to the Revised Statutes,

because the legislature had forbidden her to be punished in that way.

It would be as true after such fresh trial and verdict, that she was

a person who had been under sentence of death when the Act of I860

was passed, as it was when we reversed the former judgment, and the

same reason which compelled us to reverse that judgment would pre-
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y{^^^. Att^^^ tlude the giving of a similar judgment upon the second verdict, and

/ A/)
woukl require the reversal of such second judgment il" one should be

'
"^^^^^^ rendered. It would be equally impossible to pronounce the compound

\/^ ci/o /*rUi ~ Ji'^lfe''"^'"t of imprisonment at hard labor and a subsequent execution
1 as mentioned in the Act of 1860, because the constitutional objection

to that law would apply to her case after a second trial and a new con-
viction, in the same manner as when judgment was rendered upon the
first conviction. It is, therefore, apparent to my mind that in revers-
iiig^the judgment which had been rendered against the prisoner, we neces-
sa rily determ ined that the legislature had so interfered with the arrai»ro.
ments for the punishment of the crime of murder that a oarticulai- ehi'ss'
of offenders, embracing the prisoner, could not be punished at all. It

y6Ut:t

I was the duty of the Court of Oyer and Terminer to give effect to that
judgment in its disposition of the prisoner's case, upon the record

yiipJ^^J^'^ being remitted to that court. The order which it made was in accord-

-7/ A Jd ^"^® ^^'^^ ^^® ^^^ ^^ ^^ ^^^ ^^''^ adjudged, unless the Act of 1861
affects the case, and we think it was the only order which it could
lawfully make. . . . [Here follows a discussion as to the construc-
tion of the statute of I860.]

We are of the opinion that the Act of 1861 does not affect the nnsp
o_f the plaintiff in error. IHt^ could apply to the persons m the situa-
tion in which she was when the Act of 1860 repealed the penalty to

Ma . tif'^'
^^^'^^^^ s^^ ^^s subject by the antecedent law, it must be by refnr-tipgthe repeahng clauses and reinstating such antecedent law and direc"

K
/^>'\r^f^'^^^ application to her case, and to the cases of all other persons

,
snnilarly situated. But while the repeal remained unaffected by any

-*=]JlAX^4^^<>^^subsequent law, the process against the plaintiff in error came before
this court in the regular course of justice, and the question was pre-
sented whether the conviction and judgment which had been pro-
nounced respecting her should be affirmed and executed, or should be
reversed and annulled as unwarranted by the then existing law ; and
the judgment was that it should be reversed and annulled.

° No ques-
tion can now be made as to the legal propriety of that determination.
It is res adjudicata between the people of the State and the plaintiff in
^^^^^'- Now acts done and closed pursuant to a law wiiich is subse-

quently repealed, must endure and stand and be good and effectual
notwithstanding such reponl. Dwarr. on Statutes, 534. This was
the case as to the alleged offence of the plaintiff in error. When the

/

process against her was presented for final adjudication in this court,^ ^ atnLit was found that there was no law authorizing tiie punishm'^^t of

f
t-

4/. 37

l/ %']
her imputed offence, a judgment was pronounced" in her favoFwhich
absolved her frmn being again legally questioned for that offencer~lt
w&s_.equivalent to nn n^gni ttal unon that charge, for in^^JThi iudo--
nicnLof a court of competen t jurisdiction that in the then state of the
'*-^^-^i^^-50il]!Ln2Lbe^sii^^ to punishment. The effect of the re-
pealmg Act of 1860 was to expunge the prior law from the stat.itTh^nk
as coini.letelv as thon^h it. l.gd never existpd Tf fh. u^;.i,t.,,. ^.,„
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competent to change this state of the law, b}' a repeal of the repealing

Act, and thus to blot out such first repealing Act so that it could not

thereafter be availed of, which it is not necessary to dc.n3-, still it could

not, in my judgment, destroy the effect of a judgment pronounced in

the mean time and while the first repealing Act was in force . Suppose

a person had been prosecuted after the passage of the Act of ISGO,

and before its repeal by the Act of 1861, for an alleged murder com-

mitted before the passage of such first mentioned Act, and had been

acquitted, not for want of proof of the corpus delicti, but upon the

grounds on which we proceeded when this case was before us for the

first time, namely, tiiat the Act of 18G0 had repealed the provisions

of the Revised Statutes for the punishment of murder. No one, .1

suppose, could maintain that such a person could be again prosecuted

for the same offence after the enactment of the statute of 1861. Such

prosecution, in my judgment, would be liable to be defeated by two

conclusive objections ; first, that the Act of 1861 as applied to such a

case would be an ex post facto law and unconstitutional. By the

repeal of the provisions of the Revised Statutes and the trial and ac-

q

u

ittal of the offender while such repealing law was in force, the A ct

of the prisoner, though not innocent in a moral sense, would be dis-

punishable . (^ A legislative Act restoring the repealed law would have

precisely the same effect as though the offence had not been punishable

originally, but had been made so for the first time by the restoring Act.

Such a law would be within the spirit of this constitutional prohibition

and would, in my opinion, be void. >Th€L other objection referred to

would arise under the constitutional injun ction that no person shall be

twice put in jeopardy for the same offence. . . . Enough appears in

the case as now presented to show that the award of a new trial was

improvidently entered, and the whole case being legitimately, before us

on this writ of error, we are bound to give effect to the law as it has

been pronounced, and we accordingly reverse the judgment of the

Supreme Court and afl^rm that of the Court of Oyer and Terminer,

and direct the prisoner to be discharged. . . .

All the judges concurring, Judgment ordered accordingly.

(A^\cV

RATZKY V. THE PEOPLE. /i.t-wv----^^'^ . ^.
New York Court of Appeals. 1864. ^^^ ^^^ y^'^;;^^^'-^^'^^

[29 A^. y. 124.1 ^ (CXrV'-V^-^-^'^''7''^'^^

Writ of error to the Supreme Court

:

^ -"^ "-^^

The plaintiff in error was indicted in the Kings County 03-er and ^oM tA^**^

Terminer, on the 10th day of November, 1862, for the felonious killing /\ji.\MJ^~
of one Sisgismund Fellner, on the 18th day of October, 1861. He

I
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was convicted of the crime of nuircler in the first degree, at a Court of

Oyer and Terminer held in that county in April, 18G3. The prisoner's

counsel moved in arrest of judgment: 1st. Upon the ground that the

indictment did not siilliciently describe and charge the crime of murder

in the first degree, as defined in the Act of April 14th, 18G0, relative to

capital punishment ; and 2d. That the Act does not prescribe any pun-

ishment for the crime of which the prisoner was found guilty, and con-

sequently the court had no power to impose any punishment. The

court overruled the motion, and on the third da}' of August, 18G3, the

prisoner was sentenced to be remanded to the common jail of Kings

County, and there detained until the 23d day of September, 1863, and

from there removed to the place of execution, and that there, between

the hour of twelve meridian and two in [the] afternoon, he be hung by

the neck until dead, and that the sheriff' cause such execution to be

done. The conviction was affirmed at the general term, and on the

19th of December, 1863, the plaintifl^ brought his writ of error to this

court.

S. H. Stuart^ for the plaintiff in error. S. D. Jlorris (District

Attorney), for The People.

Davies, J. The provisions and effect of the Act of April 14^ 1860,

have been much discussed in this court, and it may be regarded as

settled: 1. That offences committed prior to the passage of that Act,

the offender cannot be punished in conformity with it, as it substitutes

a different punishment for the crime of murder from that prescribed by

the laws of the State at the time the offence was committed. It fol-

lowed from this that no person could be punished for the crime of

murder in the first degree where the offence had been committed prior

to the Act of April, 1860, so long as the provisions of that Act con-

tinued in force. Hartnng v. Tlie People, 22 N. Y. 95. Same v.

Same, March T. 1863; Shepherd v. The People, 25 N. Y. 406.

2. That a law changing the punishment for offences committed before

its passage is ex ptost facto and void under the Constitution, unless the

change consists in the remission of some separable part of the punish-

ment before prescribed, or is referable to prison discipline, or penal

administration, as its primary object. 3. That the punishment of death

was retained by the Act of April 14th, 1860; that the time and man-

ner implicating the death penalty' had not been provided for h\ the

terms of that Act ; and that the provision of the Revised Statutes, fixing

such time and manner, having been expressl}' repealed, could not be

invoked to supply such omission. 4. That in reference to the crime

of murder in the first degree, committed after the passage of that Act,

and while it remained in force, the offender could be convicted and
punished pursuant to the provisions of that Act, and that the proper

sentence, upon the conviction for that crime, under that Act, was that

the prisoner should be sentenced to suffer the punishment of death,

and should at the same time be sentenced to confinement at hard labor,

in the State prison, until such punishment of death should be inflicted.
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Lowenherg v. The People, 27 N. Y. R. 336 ; Jeffords v. The Same,

January, 1864.

At tlie time, therefore, of the coinmission of the offence, for which

the pkxintiff, in error, has been convicted, the punishment prescribed b^'

law was that he should sutler deatii therefor, and that until such pun-

ishment of death should be inflicted, he should be confined at hard

labor in the State prison. If, therefore, the provisions of tlie Act of

1860 were in full force at the time of the trial, conviction, and sen-

tence of the prisoner, the sentence pronounced must be declared to be

illegal, as unauthorized by the terms of that Act. The legislature, by

the Act of April 12th, 1862, and which was in force as a law at the

time of the sentence, changed the punishment for the crime of murder

in the first degree by a revisal of the provisions of the Revised Stat-

utes, which directed the manner in wliicli persons sentenced to death

should be executed, and made it obligatory on the court to fix the day

of sentence not less than four weeks nor more than eight weeks from

the time such sentence was pronounced. B3' section second of the lat-

ter Act, it is declared that no offence committed previous to the time

when the Act should take effect, should be affected by that Act, except

that when any punishment should be mitigated by its provisions (that

is, by the provisions of the Act of April, 1862), such provisions should

control any judgment to be pronounced after that Act should take

effect, for any offences committed before that time. The learned jus-

tice, who tried the prisoner and pronounced the sentence of death upon

him, undoubtedly acted upon the idea that the provisions of this sec-

tion were applicable to the present case, and that the punishment for

the crime of murder in the first degree, had been mitigated b}' the law

of 1862, and that consequently the punishment prescribed bj' the

Revised Statutes was applicable. For by the Act of 1860, the prisoner

convicted of the crime of murder in the first degree was to be punished

witli death, and to be confined at hard labor in the State prison until

such punishment of death should be inflicted. As no person so sen-

tenced or imprisoned could be executed in pursuance of such sentence,

within one year from the da}' on which such sentence should be pro-

nounced, it followed that every person so sentenced to the punishment

of death had also to be punished by imprisonment in the State prison,

at hard labor, at least for the term of one year. It cannot be doubted

that these punishments were separable, and that it was competent for

the legislature, in relation to offences committed while tlie Act of

1860 was in force, to declare that either of them might be omitted.

Such omission resulted in a mitigation of the punishment.

But the main difliculty in the present case is, the punishment revised

and provided for by the Act of 1862, is different from that in 1860, in

other most important particulars. It is true that both Acts declare that

persons convicted of the crime of murder in the first degree, shall be

punished with death. But by the Act of 1860, such punishment could

not be inflicted within one year from the day on which such sentence



1492 KATZKY V. THE PEOPLE. [CHAP. VIII.

of death sliould be passed, nor until the Governor of the State should

issue his warrant under the great seal thereof, commanding such sen-

tence to be carried into execution. We see, therefore, the difference in

the punishment for the crime of murder, as prescribed in the Act of

18G0, and that prescribed by the Revised Statutes. This court had

occasion to consider this difference in tiie case of Hartung v. The Peo-

ple^ sajji-a, and deemed it radical. It was then said : . . . [Here fol-

lows the passage on p. 1479, supra, beginning "The change wrought,"

and ending at the words, "The law moreover."] These conclusions

were arrived at without an}' reference to the prescription of at least

one year imprisonment at hard labor in a State prison, in addition

to tlie punishment of death. We thus have one authoritative expo-

sition of the ditferent punishments for murder in tlie first degree as

prescribed by the Revised Statutes and in the law of 18G0, and that

the change of punishment in that prescribed in the latter Act, hy sub-

stituting for tlie penalt}' prescribed by the Revised Statutes, a different

one, renders the Act expost/arto and void. The Act of 18G0, sought

to inflict a dill'erent punislnnent for the crime of mur<ler in tlie first

degree than was prescribed for that offence bj- law at the time of its com-

mission. This rendered the Act void, irrespective of the consideration

of the additional punishment at hard labor in a State prison, for one

year or more. If, therefore, the punishment declared bj- the Act was

obnoxious, in that it changed tliat prescribed by the Revised Statutes,

which were in force at the time the ofTence was committed in the Har-
tung Case, it logicall}' follows that for the same reason the punishment

prescribed by the Revised Statutes, cannot be inflicted upon a criminal

whose offence was committed while the Act of 18G0 was in force, and

while that prescribed by the Revised Statutes was suspended, and

which offence must be i>unished, if at all, in the manner pointed out

in that Act. Whether it can be so punished or not, depends upon the

saving clause in the second section of the Act of April 12, 18G2, and

the Act of April 24, 1863.

Tlie second section of the Act of April, 1862, declares that no

offence committed previous to the time when that Act shall take effect

shall be affected by that Act, except that when any punishment shall

be mitigated b}- the provisions of that Act, such provision shall control

any judgment to be pronounced after the said Act shall take effect, for

any offences committed before that time. And section seven of that

Act declares that the following additional section shall be added to

title one, chapter one, of the fourth part of the Revised Statutes

:

" Every person who shall be convicted of murder in the second degree,

and of arson in the first degree as defined in that Act, shall be pun-

ished by imprisonment in a State prison for an}- term not less than ten

years." By the provisions of the Act of 1860, arson in the first degree

was punishable with death and imprisonment at hard labor in a State

prison until such punisliment of death should be inflicted ; and every

person convicted of murder in the second degree was to be sentenced
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to undergo imprisonment in one of the State prisons, and be kept in

confinement at hard labor during natural life. "VVe see, therefore, what
punishments were mitigated by the Act of 1862, and that in reference

to crimes of murder in the second degree, and arson committed before

that Act took effect, the}- were to be punished with the milder or miti-

gated punishments prescribed by that Act, instead of those prescribed

when the same were committed. All other ofTences committed previ-

ous to the time tliat Act took effect were to be unaffected by it. The
crime of murder in the first degree of which the prisoner has been con-

victed was, therefore, excepted from and unaffected by that Act, and

the prisoner upon his conviction should have been sentenced to the

punishment prescribed by the Act of 1860.

Great changes were introduced into the criminal code of this vState

in relation to the punishment of crimes by the revision of our statute

law in 1830. The repealing Act contained a saving clause like that

found in the Act of 1862, in these words : " That no offence committed

previous to the time when any statutory provisions shall be repealed

shall be affected by such repeal, except that where the punishment

shall be mitigated by the Revised Statutes such mitigated punishment

shall be applicable, though the offence was committed before that

time." In The -People v. Phelps, 5 Wend. 19, a question was made
as to the application of the Revised Statutes to that case. The offence

was committed before they took effect, and the indictment and trial

were subsequent. Chief Justice Savage, in delivering the opinion of

the court, observed that if this saving clause was applicable to the

case, there could be no doubt that the indictment was valid ; and that

those statutes did operate upon that case, he thought there could be no
question. He said :

" The character of the offence remains as it was
when committed, and the punishment cannot be enhanced by any Act
taking effect subsequently ; but the proceedings must be conducted

under the Revised Statutes. The prosecution was commenced and

carried on since the first of January, and during that period the Re-

vised Statutes and no other were in force. Offences committed under

the old statutes were liable to certain punishments, and no greater can

be inflicted ; but the prosecution must be conducted by virtue of the

statutes in force when the proceedings are had."

In view of these provisions of the statutes and these authorities, we
find that the punishment prescribed by the Act of 18G0 can onlj- be

inflicted for offences committed while that Act was in force, but that

all prosecutions for such offences commenced since the Act of 1862,

must be conducted b)' virtue of the statutes in force when the proceed-

ings are had. The saving clause in the Act of 1862 preserves intact

the punishment prescribed by the Act of 1860, for all offences com-

mitted after that Act went into effect, and before its repeal, except

when by the Act of 1862 the punishment had been mitigated, and in

such case the mitigated punishment is to be inflicted. But although

a part of the punishment on conviction for the crime of murder in the
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first degree, namely, that of imprisonment in the State prison until the

death penalty should be executed, was taken away by the Act of 1862,

and which might lawfully be done, as it was cleai'ly separable from the

other, and was an increase and in addition to the death penalty, yet we
see that the punishment of death, for the crime of murder in the first

degree, as contemplated by the Act of 18G0, is a very different punish-

ment from that inflicted for the same offence by the provisions of the

Revised Statutes which were brought into operation b\' the Act of

1862. But for the saving clause of the Act of 1862, the prisoner could

not legall}- be punished for the crime whereof he has been convicted.

The judgment in this case was pronounced on the assumption that the

prisoner was to be punished according to the Act of 1862. We think

this view of the law was erroneous, and consequentlj' the sentence and

judgment were erroneous, and must be reversed. It would follow

from these considerations and tlie authority of the case of The Peojde

V. /Shepherd, 25 N. Y. 406, that a wrong judgment having been pro-

nounced, although the trial and conviction were regular, this prisoner

could not be subjected to another trial, and would be entitled to his

discharge. That would unquestionably be so but for the Act of April

24, 1863. In the case of Loweriberg, supra, we held that the pro-

visions of that Act had no application to a case pending in this court

at the time it took effect as a law. In the present case that Act

became operative before the judgment and sentence were pronounced

and given, and before the writ of error was prosecuted to this court.

It was, therefore, in force when the writ of error in this case was prose-

cuted, and its provisions are applicable to the duty imposed upon this

tribunal, by virtue of that proceeding. This Act declares that the

Appellate Court shall have power upon any writ of error, when it shall

appear that the conviction has been legal and regular, to remit the

record to the court in which such conviction was had, to pass such sen-

tence thereon as the said Appellate Court shall direct. But for the

authority conferred upon this court by this statute, it would have had

no power, upon reversal of the judgment of the Supreme Court, either

to pronounce the appropriate judgment or remit the record to the Oyer

and Terminer to give such judgment. This is well settled by authority.

The King v. Bounce, 7 Adol. and Ellis, 58 ; Shejyherd v. Common-

wealth, 2 Met. 419 ; Christian v. Commonwealth, 5 lb. 5S0 ; The King

V. Ellis, 5 Barn, and Cress. 395; Phillips v. Barry, 1 Lord Raymond,

5; The People v. Taylor, 3 Denio, 91 ; CLeary v. The People, 4

Parker Crim. R. 187; Shepherd \. People, supra. But the power to

remit the record in the present case is ample, and it was intended by

the legislature to confer it under the circumstances now presented.

There is no question made as to the legality or regularity of the con-

viction of the prisoner, and we being of the opinion that the only error

committed was in not pronouncing the proper sentence and judgment

upon such conviction, it is made onr duty by this statute to remit the

record to the Kings .County 03'er and Terminer to pronounce upon the
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conviction the proper judgment. And the court does accordingly

direct that the record in this action be remitted to the Court of Oyer

and Terminer of Kings County, and that such court do sentence the

prisoner to suffer death for the crime whereof he stands convicted, and

that he be confined at hard hibor in the State prison at Sing-Sing until

such punishment of death shall be inflicted. . . .

Judgment reversed, and the record directed to be remitted to the

Court of Oyer and Terminer, with directions to sentence the prisoner

to suffer death for the crime whereof he stands convicted ; and that he

be confined at hard labor in the State prison until such punishment of

death shall be inflicted.

PEOPLE V. HAYES.

New York Court of Appeals. 1894.

J.^ [140 iV. y. 484]

i^ ))-' Appeal from judgment of the General Term of the Supreme Court

' S^ in the first judicial department, entered upon an order made June 30,

^ 1893, which affirmed a judgment of the Court of General Sessions of

/ the Peace in and for the city and county of New York entered upon a

verdict convicting the defendant of the crime of perjury.

The facts, so far as material, are stated in the opinion.

David a. Hill, for appellant. Henry B. B. Stapler, for respondent.

Peckham, J. . . . 2. It is also urged that the court had no power

to sentence the defendant, because the law which was in force at the

time of the sentence was, as to the defendant, an ex post facto law.

T

h

e perjury is alleged in the indictment to have been committed in

189 1, at which time the statute provided that any one convicted of

perjury, in any case other than upon the trial of an indictment for a

felony, should be punished for not less than two, nor more than ten

years . Before the trial the statute was amended (chap. 662, Laws of

1892) by leaving out the minimum limitation of the term of imprison-

ment, so that the punishment mig l it be imprisonment for a less, but

could not be for a greater term than under the statute thus amended.

A statute which permits the infliction of a lesser degree of the same
k

i

nd oX,pujnshmenT than was permissible when tlie offence was commit-

ted, cannot be termed or regarded as an ex post facto law. The leading

object iTi prohibiting the enactment of such a Taw in this country was

to create another barrier between the citizen and the exercise of arbi-

trary power by a legislative assembly. It was well understood by the

framers of our Federal Constitution that the executive was not the only

power in a government such as they were about to establish, which

would require constitutional limitations. The possible tvranny by a

majority of a representative assemblage was well understood and ap-
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nrociatedf and there were for that reason many provisions inserted in

tlic Constitution limiting the exercise of le^'-islutive power b,v the Fed-

eral and also by .State legislatures .

, 13[lls of attainder and ex post facto laws had at that time a quite

o^/>-2^a^'^ well-understood meaning. The former was a legislative judgment of

^tyx v/A-t^^^^^*^ conviction, an exercise of judicial power b}- Parliament without a hear-

-J /yjiJSJM^ iiig »ii»^l i'l disregard ot the first principles of natural justice. Such bills

7^ J, had been passed in ICngland, and the parties thereby- condemned had
XjuaJ' t-^i^^

1j(.(,„ p,,t to death. The ex post facto law was regarded as a law wh ich

(I/^Jm
,

provided for the infliction of punishment upon a person for an act

Ji A^ don e, which when it was committed was innocent. 1 Black. Com.
r^fTf^

^Q_ p^nlarging upon this definition as being of the same species
5^/rf>i/*^

. and coming within the same principle, a law which aggravated a crime

or made it greater than it was when committed, or one which changed

'JJ^\^ vx/
»^^ the punishment or inflicted a greater punishment than the law annexed

-tl ,l^v-'^^^3 ^" ^^^ crime when committed, or a law which changed the rules of evi-

1 / deuce and received less or different testimony than was required at the

C(. r^tp^^'^'^

t

ime of the commission of the crime, in order to convict the ofl'ende r,

^ was included in the definition of an ex post facto law . Caider v. I^ull,

"^^
' 3 Ball. U. is. R. 386, per Chase, J., at 390. In the case just cited Mr.

Justice Chase said that the restriction not to pass an}' ex post facto

law, was to secure the person of the subject from injur}- or punishment

/ jfy. {jaJak in consequence of such law ; that it was an additional bulwark in

^^^
L J favor of the personal securit}- of the subject, to protect his person from

CXaX punishment by legislative Acts having a retrospective operation. No \ ^^

IfJiJoeM^ Act that mollified the rigor of the criminal law was regarded as an ex ^
—^^aT

post facto law, but only a law that created or aggravated the crime, in- qV^ .,

Vu Ay^A><-^v^
- creased the punishment, or changed the rules of evidence in order to^ U

rt , secure conviction . The same view of the subject was taken b}- Denio, ^

.y]^^^^^* J., in llartung v. People, 22 N. Y. 95, at 105. See also Shepherd v.

i M i c
- People^ 25 Id. 40G. Nowhere is it suggested that legislative intci fer-

\K iA^^!5'\j" ence by way of mitigating the punishment of an offence could be regarded

-() SL \:^'^-^'-^~' as an ex post ficto law, if applicable to offences committed before i ts

'^^ ^ passage . There is no reason for any such holding . It was never

_ frj^i\j^j->sjy'jj\ s

u

pposed that constitutional obstacles would be necessary in order to

. prevent the improper exercise of legislative clemency . There was

(YsA^o-M M. ^^i/JT^ lit tle to fear from that quarter upon such a subject . Those who framed

^ , .(] the Constitution were not engaged in creating obstacles to be placed in

(Xji^Ar>i'^^^^^^ the path of those legislators who desired b}- legislative enactment to

> ;

J
,

exercise clemenc}- towards offenders, nor were they anxious lest those
V^ \}\U-^ V-

. ^yjiQ were Intrusted with power should be disinclined to exercise it with

^ sufficient sternness. Human expei'ience had furnished them with no
^_^V-CaM^^'<-<J^examples of danger from that direction, and their anxiety on that ac-

- Sj JL count cannot be discerned from a perusal of the Federal Constitution.
^"^

\
~ In many, if not in most cases the reasons for mitigating the severity of

J(aJLA^ CCa/^ the punishment for any particular kind of crime would apply with
||

equal force to those cases in which the crime had been committed be- n

\ijiW\-

'\am

^

equal force to those cases in which the crime had been committed be-

a:^
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fore, as well as to those in which the crime might be committed subse-

quent to the enactment of the law, and we are aware of no policy- -4 " ^ «

which prevents such a construction of the constitutional provision as ,^
would permit that kind of a retrospective Act. ( That it materially af-''^'^'^ ''^^ .

fects the punishment prescribed for a crime is not the true test of an -t4<Aj4/U ^K 'r

ex post facto law. In regard to punishment it must affect the offender
, (/ ff> •

*'

unfavorably before i t can be thus determined. It seems to us plain^ J^
iJMM^,

that there can be no reason for any other view. ^

I do not think that the mere fact of an alteration in the manner of

punishment, without reference to the question of mitigation, neces-

sarily renders an act obnoxious to the constitutional provision. I

know it is alluded to in the two cases in this State above cited, — that

of Hartung and of Shepherd. In those cases the alteration was not

merely in the manner. It was an alteration from capital punishme nt,

to be inflicted in a certain manner and within a certain time after se n-

tence was pronounced, to a ininishnient of a year's hard labor in State

pris

o

n and then a possibility of capital uunishment thereafier, at any

t

i

me d u ri ng tlie life of the criminal, at the pleasure of tlie Governor for

the time being, with imprisonment in the mean time at hard labor . As
Judge Denio said : "The sword is indefinitely suspended over his head, ^
ready to fall at an}- time." It was said also by the same learned judge ^>^<4

that it was not enough to say that most persons would probabl}' prefer -i

such a fate to the former capital sentence, because there were no means
of knowing whether the one or the other punishment would be the

most severe in a given case, as that would depend upon the disposition /CW'^-^^*'^

and temperament of the convict. ( I think that where a change is made /J^ "tCx^ryuL'

in the manner of the punishment, if the change be of that nature which ,
'

/,i;^,'

no sane man could by any possibility regard in any other light than

that of a mitigation of punishment, the Act would not be ex post facto 3'^-^^-*- ^-^ "^

where made a[)plicable to offences committed before its passage. ^ "ii/^ "^MJi^
The present case does not involve the question, and it is onlj- men- ^ AxLXaM^

tioned for the purpose of calling attention to it aj^one which has not yet ^ V)^

been squarely decided in this court . . . . jrvtvw ^wu. ^^^^

In Coimnonwealth v. Wi/mgn, 12 Cush. 2.37, the Massachusetts Court ,

"

/^JL,
held that the alteration of the punishment from that of death to im-

(^-^^^-^^ "V-J

prisonnient for life was not ex post facto when applied to offences com- JicuA^ cA^Taa^,

mitted prior to the passage ot the Act.^ AYe have seen that in our

' " Nor, although the Act imposing the particular punishment was passed after the

offence was committed, was it an ex post facto law, within the meaning of the maxim
which considers such laws unjust, or contrary to the prohiliition of the Constitution.

An ex post facto law is one which declares an act previously done, criminal ami pun-
ishable, and which was not so when the act was done, or which declares a much higher

punishment than existed at that time. But an Act plainly mitigating the punishment
of-Jtu offence is not ex post facto ; on the contrary, it is an Act of clemency. A law,

which changes the punishment from death to imprisonment for life, is a law mitigating

the punishment, and therefore not ex post facto. Commonwealth v. ifott, 21 Pick. 492
;

Calder v. Bull, 3 Dall. 386 ; 1 Kent Com. (7th ed.) 450; Story Const. § 1.339." —
Shaw, C. J., for the court, in Commonwealth v. Wymnn, 12 Cush. 237, 239 (IS.W).

—
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own State such an alteration, under the peculiarities of our statute, was

held to be an ex post faclo law. I have seen no case where such an

alteration as is disclosed by the Act under discussion has been held to be

an ex post facto law. In the Ilartang Case the power of the legislature

to remit any separable portion of the prescribed penalty was declared,

and the very case of the reduction in the term of imprisonment was

cited as an instance of legislative power. We are clear there is no con-

stitutional objection to the statute. . , .

Tlio judgment should be aftirmed. All concur, except Bartlett, J.,

not sitting. Judgment affirmed.

DASH V. VAN KLEECK.

New York Supreme Court of Judicature. 1811.

[7 Johns. 477]

This was an action of debt for an escape. The cause was tried at

the Albany Circuit, in April, 1810, before Mr. Justice Thompson.
The judge decided that the Act of the .oth April, 1810. conccrning

escapes , &c. (33d sess. c. 187), passed after issue joined ^ and before

the tri al, was no bar to the plaintiff's action ; and directed the jury to

find a verdict for the ulaintiff. The j ury found a verdict accordingly,
for 478 dollars and 32 cents.

A motion was made to set aside the verdict, and for a new trial,

which was argued at the last August term.

Rodman and Van Vechten, for the defendant. Henry., contra.

The judges being divided, now delivered their opinions seriatim.

Yates, J. . . . The next question is, whether the alleged escape is

cured by the statute of 1810. . . .

The third section of this statute enacts, that nothing contained in

the Act, entitled, an Act relative to jails, or in the Act rendering

bonds taken for the jail liberties assignable, and for other purposes,

sha ll be so construed as to prevent any sheriff, in case of escapes, from
availing himself, as at common law, of a defence arising from a recap -

tion on fresli pursuit, and a returning of the prisoner within the custody
o f sucl i officer before an action shall be commenced for the escape

.

It appears by tills section, that such a construction shall be given to

those statutes as not to prevent any sheriff from setting up the defence
he had at common law ; evidently embracing all such cases as have
arisen since tlie statutes mentioned in this Act were passed, and such
as might thereafter be presented to the courts; otherwise it was not
necessary to state the true interpretation of those statutes ; the defence
might have been secured to the officer without it.

If those statutes had explicitly avowed the intention of the legislature,

and the doctrine of escape now urged had been known and allowed to
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have been plainly established by them, legislative interposition in this

way would be inconsistent and improper ; but tlie principle had never

been recognized b}' our courts until the decision of TiUma7i\. Lansliuj,

which took place in February Term, 1809 ; and at the ensuing session

of the legislature, tliis law, explaining the true construction of the former

statutes, was passed, securing to the sheriff the benefit of the defence,

as stated in the above section.

I think this case is clearly distinguishable fi'om a known vested right,

to which the doctrine cited from 4 Bac. would apply ; that no statute

ought to have a retrospect beyond the time of its commencement ; bu t

[when] w:e are convinced tliat it was the received opinion, after the pass -

ing of the statutes relative to jails and jail liberties, the sheriffs might

avail themselves of this defence, and that those laws are not so positiv e

as to supersede the necessity, or preclude the right of legislative expla-

nation . Though the maxim of comrnxnis errorfacitjus does not strictly

apply ;
yet I am of opinion, under the circumstances of the case, the

declaratory Act must control this decision, and that the construction

of the legislature must prevail.

There is nothing in the State Constitution to prevent legislative

interference ; and being in the nature of a tort, and not a contract, this

question cannot be affected by the Constitution of the United States,

which, in the 10th section declares that no State shall pass an ex post

facto law, or law impairing the obligation of contracts.

If by an ex post facto law is intended all retrospective statutes, as

well in relation to civil as criminal matters, then this court ought to

pronounce the law in question nugator}', as being against the prohibi-

tion in the Constitution of the United States ; but I do not think that

the definition of an ex j)Ost facto law can be extended beyond criminal

matters ; such laws are only intended, as subject the citizen to punish -

ment for an act done before the existence of the law, and declared

criminal by such subsequent statute ; or, according to Justice Black -

stone, in his Commentaries, when, after an action (indifferent in itself)

is committed, the legislature for the first time declares it to have been a

crime, and inflicts a punishment on the person who has committed it .

It will not be pretended that the operation of tliis law could in any

wa}' impair the obligation of contracts. Hence it is manifest that the

Constitution of the United States does not reach this case.

I am, accordinglv, of opinion, that the legislature were possessed o f

competent authority to pass this declaratory Act ; and that the defend-

ant is entitled to his defence, as at common law, according to the

construction given to the former statutes by this last law, and th at,

cons^equently , the verdict must be set aside, and a new trial granted .

Kent, Ch. J. . . . 2. The next question is, whether the Act of the

5th of April last created any new plea in bar of the action.

The words of the Act are, that nothing contained in the Act entitled,

an Act relative to jails, passed March 30, 1801, or in the Act entitled,

an Act rendering bonds taken for the jail liberties assignable, and for
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lO^J\M^ ^^other purposes, passed March 28, 1809, shall be so construed as to

/^ /0-4 ^^ prevent any sheritf, coroner, or other officer, in cases of escapes, from
^^^

. availing himself, as at common law, of a defence arising from a rccap-

r\Ay^^"^^^^^ lion on fresh pursuit, and a returning of the prisoner within the custody'

|--/>^ of such officer, before an action shall be commenced for the escape.

pdAAAn^J^^ ^g this Act was ijassed, not only after the escape in question, but

vcVrC ^*-<-^ after suit brought, it cannot ai)plv to and govern this case, but in one

Jt i^o of two ways. It must be considered either as creating a new rule for

\M^-^^*^\y*^ the government of the past case, or as declaring the interpretation of

(Xy-jj-^ . the former statutes for the direction of the courts. I think it can bel

(\ . shown, that upon principles of law and the Constitution, the Act can-

1

J-L'^. oL^^ not be adjudged to operate in either of those points of view; and 11

(/>J •- should be u nwilling to consider any Act as so intended, unless that

HA-'^ /intention was made manifest by express words, because it would be a

-iXM.^ -^

'

"^'

i

olation of fundamental |)rinciples, which is never to be presumed

.

/ .yL This Act, according to a very natural and reasonable construction, js

^^ -y
^

^ prospective, and applies only to escapes happening after the passing of

-ry^f2JUCM-^ it^ If it meant that the provision in the Act giving the plea should

hi- P^ S''^ ^PPb' to past escapes, why did it limit suits for such escapes to six

^^ "^J months, and for future escapes to one year? The verj' great redaction

r-rj r of the time of limitation in tlie first case, must have been made on the
^\A^^

ground of the supposed hardship of the then existing law. Tliere would
'^\y^^^^*AM~if^ have been no reason for varying the period of limitation, if the same

^ !i^J\\
- beneficial plea was intended to appl}- to both cases. The language of

D , - the section in question is strictly and grammatically applicable onh- to

/^i-^^^^*-^'-*^^^'^ actions to be commenced, — " before an action shall be commenced for

l~\ 5L.<nn^- the escape." I am persuaded that the Act was understood in the coun-

M /) . cil of revision to read prospectively, or it would not have passed without

^^ U^WO^ further consideration. This construction is agreeable to those settled

j« -ft / rules which the wisdom of the common law has established for the in-

TjAt (VvU^^A^ terpretation of statutes, as it is not inconvenient, nor against reason,

^^^ott/ and injures no person. A statute is never to be construed against tlie

V^- Ca/U. plain and obvious dictates of reason. The common law, says Lord Coke
'^^ (8 Co. 118 a), adjudgeth a statute so far void ; and upon this principle

ifl -^J (CA/^wA the Supreme Court of South Carolina proceeded, when it held (1 Bay,

\ y/ 93), that the courts were bound to give such a construction to a statute

OAi K^ruA.'VVv
^^ ^^^ consistent with justice, though contrary to the letter of it. Tlie

'
/I

' very essence of a new law is a rule for future cases. The constr
I

ver}' essence of a new law is a rule lor luture cases. Ihe construction

V '-' here contended for on the part of the defendant would make the

statute operate unjustly*. It wonld make it defeat a suit already com-

(t(Ky=*-Si. ^ menced, upon a right already vested. This would be punishing an

ji,^^-_ innocent party with costs, as well as divesting him of a right previously
'^-'^^'^^^^

acquired under the existing law. Nothing could be more alarming than

,r\^X_^(fVV. such a subversion of principle. A statute ought never to receive such

a construction, if it be susceptible of any other, and the statute before

ns can have a reasonable object and full operation without it. In the

case of Beadleston v. Sprague (6 Johns. Rep. 101), this court unhesi-
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tatingly acknowledged the principle that a statute is not to be construed

so as to work a destruction of a right previously attached. We are to

presume, out of respect to the lawgiver, that the statute was not meant
to operate retrospectively ; and if we call to our attentio n the general

sense of mankind on the subject of retrospective laws, it will aftoid u s

the best reason to conclude that the legislature did not intend in th is

case to set so pernicious a preceden t. How can we possil)ly suppose,

that in so unimportant a case, when there were no strong [jassions to

agitate, and no great interest to impel, that the legislatuie coolly-

meant the prostration of a principle which has become venerable for

the antiquity and the universality of its sanction, and is acknowledged

as an element of jurisprudence?

A review of the cases on this subject may be interesting and

instructive.

It is a principle in the English common law, as ancient as the law

itself, that a statute, even of its omnipotent Parliament, is not to have a

retrospective effect. Nova constitutio futurisformam imponere debet,

et non prcete7ntis. (Bracton, lib. 4 fol. 228 ; 2 Inst. 292.) This was the

doctrine as laid down b}* Bracton and Coke ; and in Gilmore v. Shuter

(2 Mod. 310; 2 Lev. 227; 2 Jones, 108), it received a solemn recog-

nition in the Court of K. B. In that case a suit was brought after the

24th of June, 1677, upon a parol promise made before that date, but

to be performed after that date, and the question was, whether it was

void by the statute of frauds and perjuries, which enacted that " from

and after the 24th of June, 1677, no action should be brought to charge

any person upon an}' agreement made in consideration of marriage, &c.

unless such agreement be in writing," &c. It was admitted that the

promise declared on was of the same kind with those mentioned in the

statute, but the court agreed unanimously that the statute was to be

read b}- a transposition of the words, for that it was not to be presumed

that the Act had a retrospect to take away an action to which the plain-

tiff was then entitled, and that the other construction would make the

Act repugnant to common justice. When we consider that this decision

was pronounced as early as the reign of Charles II., we are forcibly'-

impressed with the spirit of equity, and the independence of the English

courts. So, again, in the modern case of Couch v. Jeferifs (4 Burr,

2460), which was a qui tarn suit for a penalty, the question was,

whether a statute passed after the commencement of the suit, .allowing

delinquents, bj' such a day, to pay a sta?n[) (hity, and rid themselves of

the penalt}', should affect the case of a suit already commenced, and the

Court of K. B. unanimously determined that it could not. " It can never

be the true construction of this Act,"sa^d Lord Mansfield, "to t.ike

awa}' this vested right, and punish the innocent pursuei- of it with

costs."

The maxim in Bracton was probably taken from the civil law. for we

find in that system the same princii)le, that the lawgiver cannf>t nite r

his mind to the prejudice of a vested right. JVewn potent mulare on-

k
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siliuin suum in alter ius injuriam. (Dig. 50, 17, 75.) This maxim of

Papiiiiaii is general in its terms ; but Dr. Taylor (Elements of the Civil

Law, IGH), api)lies it directly to a restriction \\\)OU the lawgiver; and a

declaration in the Code leaves no d^ubt as to the sense of the civil law.

Letjcs et constUutionts futuris certain est dare forniam ner/otiis, non

ad facia pncterita revocari, nisi iiomi/iatim, et de praderito tempore,

et adliuc pendentibus neyotiis cautuin sit. (Cod. 1, 14, 7.) This pas-

sage, according to the best interpretation of the civilians, relates not

niereh' to future suits, but to future as contradistinguished from past

contracts and vested rights. (Perezii Pnielec. h. t. ) It is, indeed,

admitted that the prince may enact a retrospective law, provided it be

done expressly ; for the will of the prince, under the despotism of the

Roman emperors, was paramount to every obligation. Great latitude

was anciently allowed to legislative expositions of statutes ; for the

separation of the judicial from the legislative power was not then

distinctly known or prescribed. The prince was in the habit of inter-

preting his own laws for particular occasions. This was called the

interlocutio 2>rincipis ; and this, according to Huber's definition, was,

(juundo pri/icipes inter jyartes loquuntur, etjus dicunt. (Prgelec. Juris.

Rom. vol. ii. 545.) No correct civilian, and especially no proud ad-

mirer of the ancient republic (if an}" such then existed), could have

reflected on this interference with private rights and pending suits, with-

out disgust and indignation ; and we are rather surprised to find that

under the violent and irregular genius of the Roman government, the

principle before us should have been acknowledged and obeyed to the

extent in which we find it. The fact shows that it must be founded iu

the clearest justice.

Our case is happily very different from that of the subjects of Jus-

tinian. With us the power of the lawgiver is limited and defined ; the

judicial is regarded as a distinct independent power : private rights

have been better understood and more exalted in public estimation, as

well as secured by provisions dictated by the spirit of freedom, and

unknown to the civil law. Our constitutions do not admit the power

assumed by the Rojnan prince ; and the piinciple we are considering is

now to be regarded as sacred. It is not pretended that we have any

express constitutional provision on the subject ; nor have we any for

numerous other rights dear alike to freedom and to justice. An ex post

facto law, in tlic strict technical sense of the term, is usually understood

to apply to criminal cases, and this is its meaning when used in the

Constitution of tlie L'nitcd States ; yet laws imi)airing previously ac-

Qui red civil rii^hts arc enuallv within the reason of tliat |:)rohibitio n, and

equally to bo condemn ed. We have seen that the cases in the English

and in tlie civil law apply to such rights ; and we shall find upon fur-

tiier examination, that there is no distinction in princiijle, nor any re-

cogn ized in practice between a law punishing a person criminally, for a

past innocent act, or {)iinishing him civilly by divesting him of a law-

fully acquired riglit. The distinction consists onl}' in tlie degree of the
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oppression, and history teaches us that • the government which can

deliberately violate the one right soon ceases to regard the other .

There has not been, perhaps, a distinguished jurist or elementary

writer within the last two centuries who has had occasion to take notice

of retrospective laws, either civil or criminal, but has mentioned them

with caution, distrust, or disapprobation. Numerous authorities might be

cited, but 1 will select only two, and those no ordinary names. Lord

Bacon gives more toleration to retrospective, and particularly to declar-

atory laws, than can now be admitted under our more precise and accu-

rate distribution and limitation of the powers of government; yet he

was, at the same time, dulj' sensible of their danger and injustice. He
confines them to special cases, limits them with solicitude, and speaks of

them in general with reproach. Leges quae retrospiciunt raro, et

magna cum cautione sunt adhihendw ; neque enini placet Janus in

Legibus. Cavendum tamen est, ne conoellautur res judicata'. Leges

declaratorias 7ie ordinato, nisi in casibus, ubi leyes cum justitia retro-

spicere posslnt. (De Aug. Sclent. Lib. 8, c. 3 ; Aphor. 47-51). Puf-

fendorf lays down, without an}' qualification, a general and pointed

condemnation of all such laws; he sa3-s, " a law can be repealed b}'

the lawgiver, but the rights which have been acquired under it, while It

was In force, do not thereby cease. It would be an act of absolute

Injustice to abolish with a law all the effects which It had produced.

S

u

ppose. for example, that there exists a law that the father of a fami l}^

may dispose of his property by will, the legislature may without doubt

restrain this unlimited right of disposing by will , but It would be unjus t

to take away the property acquired by will during the existence of the

former law." (Droit de la Nat. L. 1, c. 6, s. 6.)

The Constitution of New Hampshire, established in 1792, has an

article in its bill of rights, that " retrospective laws are highly injurious,

oppressive, and unjust ; and that no such laws should be made, either

for the decision of civil causes, or the punishment of offences." It was
also an article in the Constitution, established for the French Republic,

In the 3'ear 1795, that no law, criminal or civil, could have a retroactive

effect: " Aucune lol, nl criminelle, nl civile, ne pent avoir d'etfet

retroactif" Even French despotism, atrocious as it is In practice,

yields, In Its laws, to the authority' of such a principle ; for the same
limitation Is laid down as a fundamental truth in the code now In force

under the sanction of the French empire. (Code civil des Franqals,

No. 2.) And as often as tlie question has been brought before the

courts of justice in tliis country, they have uniformly said, that the

objection to retrospective laws applies as well to those whlcii affect civil

rlglits, as to those which relate to crimes.

In the case of Osborne v. Huger (1 Bay's Rep. 179), which came

before the Supreme Court of South Carohna In 1791, the question arose

upon a statute relative to the duty of sherlflTs as to civil process ; the

court rejected the construction of a retrospective operation of the stat-

ute, according to Its literal meaning ; and Judge Burke, in particular.
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said that he should not be for construing a law so as to divest a right

;

and that a reUospeclive hiw in that sense wouUl be against the Consti-

tution of the State. The judges of the Supreme Court of the United

States, in the case of Calder v. Bull (3 Dallas, 386), speak in strong

terms of disapprobation of all such laws ; and in Ogden v. JBlackledge

(2 Cranch, 272), they considered the point too plain for argument,

that a statute could not retrospect, so as to take away a vested civil

light.

This train of authority declaratory of the common sense and reason

of the most civilized States, ancient and modern, on the point before

us, is sutKcient, as I apprehend, to put it at rest ; and to cause not only

the judicial, but even the legislative authority to bow with reverence to

such a sanction.

It is equally inadmissible to consider the Act as declaring how. the

former statutes were to be construed, as to cases already existing. If

tliis interpretation was to be considered as giving the former Acts a new

meaning, it then becomes a new rule, and is to have the same effect, as

any other newly created statute. But if it be considered as an exposi-

tion of the former Acts for the information and government of the courts

in the decision of causes before them, it would then be taking cognizance

of a judicial question. This could not possibly have been the meaning

of the Act, for the power that makes is not the power to construe a law.

It is a well-settled axiom that the union of these two powers is tyrann}'.

Theorists and practical statesmen concur in this opinion. Our govern-

ment, like all the other free governments upon this continent, and like

the only free government, at present, remaining in Europe, consists of

departments, and contains a marked separation of the legislative and

judicial powers. The constitutions of several of the United States, and

among others, those of Massachusetts and Virginia, have an express

provision, that the legislative and judicial powers shall be preserved

separate and distinct, so that one department shall not exercise the

functions belonging to the other. Most of the models of a free and

limited Constitution which were produced in Europe, under the impulse

of the late revolution, and which had any pretensions to skill or wisdom,

and particularly the new constitutions of Poland and France in 1791,

and of France in 1795, contained the same provision, in language more

or less explicit. And if it be not found in our own Constitution, in terms,

it exists there in substance ; in the organization and distribution of the

powers of the departments, and in the declaration that the " supreme

legislative power" shall be vested in the senate and assembl}-. No
maxim has been more universall3' received and cherished as a vital

principle of freedom. And without having recourse to the authorit}- of

elementary writers, or to the popular conventions of Europe, we have a

most commanding authority, in the sense of the American people, that

the right to interpret laws does, and ought to belong exclusively to the

courts of justice.

For these reasons, I consider that the case before the court ought
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to be decided precisely as if the Act of the oth of last April had not

been passed. . . .

Van Ness, J., declared himself to bg of the same opinion.

Motion denitcl.^

[The opinions of Spencer, J., concurring in result with Yates, J.,

and of Thompson, J., coucuniug in result with Kent, C. J., are

omitted]. t] J^^

MECHANICS, ETC. SAVINGS BANK, etc. v. ALLEN et al.

Connecticut Supreme Court of Errors. 1859.

[28 Conn. 97.]

Bill for a foreclosure . The plaintiffs were a corporation organized

under the Act authorizing the establishment of savings banks and

building association s. The mortgage had been made by the defendant

Allen, who was at that time a member of the corporation (the other

defendant being a second mortgagee), to secure a loan of §1,000, made
to him by the plaintiffs on the 16th of February, .1853. For this loan

a note had been given b}' him at the time, payable on demand, with

interest, and a bonus of three-fourths of one per cent, per month in

addition to the interest. By the statute above mentioned such corpora-

tions were authorized to take a bonus in addition to the interest upon
loans made to their own members

; but it was held by the Supreme

Court of Errors, in the year 1855, in the case of Mutual Savings Bank
V. Wilcox, 24 Conn. 147, that_the bonus intended by the statute was
a si ngle sum to be paid at the time of the loan, and not a monthly per-

centage as in the present case, and that accordingly the loan in that

cas^e was usurious, and subject, under the statute with regard to usur}-,

to a deduction from the principal of all the interest and bonus paid.

The savings and building associations throughout the State, having

generally, under the construction which they put upon the law, made
loans upon monthly bonuses, an Act was passed b^- the next General

Assembly, in May, 1856, known as the " healing Act," which provided

that such loans, theretofore made, should not be held, by reason of the

taking of a montlily bonus, "usurious, illegal, or in any respect void,"

but that, if otherwise legal, they were thereb}- " confirmed and de-

1 See also Com. v. ffomer, 15.3 Maiss. 34.3 ; Callahan v. Callahan, 36 So. Ca. 4.54;

Lowe V. Harris, 112 No. Ca. 472. Compare Cooley Const. Lim , 6th ert. IIO-ILT, as

to declaratory statutes :
" But in any case the sulistance of the legislative action slioiild

be regarded rather than the form ; and if it appears to be the intention to establish

by declaratory statute a rule of conduct for the future, the courts should accept and
act^upon it, without too nicely inquiring whether the mode by which the new rule

is established is or is not the best, most decorous, and suitable that could liave been

adopted ." lb. 113.— Ed.

VOL. II. — 95
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dared to be valid, as to the piineipal, interest and bonus ." It was

claimed on the part of the defendants that tiiis Act was unconstitu-

tional and invalid, and that the loan secured by the mortgage was to

be legarded as usurious, and that all payments of interest and bonus

that had been made upon it were to be applied, under the statute with

regard to usury, in reduction of the principal. It was agreed that the

sum due upon the mortgage note, if such application was made, was

$54,3, and if not made, and the plaintiffs were entitled to recover the

whole amount of principal, interest and bonus, that the sum due was

$1,083.10.

Upon these facts the case was reserved by the Superior Court for the

advice of this court.

lilackman and Ives, for the plaintiffs, Hooker and Harrison^ for

the defendants.

McCuuDY, J. The restricting of the price to be paid for the use of

money is everywhere a statutor}- regulation. In the absence of unfair-

ness or oppression there is no more inherent wrong in receiving ten

dollars for the loan of one hundred dollars for a year than in taking

the same sum for the use of any other article.

By the law of 1850, the lender and borrower in certain cases were

allowed, in addition to the regular rate of interest, to agree upon a

bonus to be paid for the money loaned. A ccording to an understand-

ing of this statute which prevailed throughout the State, it was geue r-

al ly arranged tliat this bonus should take the form of a monthly pe r-

centage, instead of a gross sum in advance. That construction was

held in the case of Mutual Savings Bank., etc. v. Wilcox, 24 Conn.

147, to be erroneou s ; whereupon the law of 1856 was enacted. It is

admitted that this statute ajjplies directl v , in its meaning and its term s

,

to the case before the court, and the only defence is that the law

itself is void. Tliere is nothing in the contract in question which this

court can say is unfair or unjust. The difficulty in enforcing its execu-

tion which was created by the doubtful phraseolog}- of one statute, was

removed b}- the positive provisions of the other, and the parties were

thus left to their original agreement, unembarrassed hy the mistakes of

form.

It is not easy to see how the objection of the respondents can be

sustained , except by taking the broad ground that a retroactive law

is of course and under all circumstances to be treated as a nullity —
a position which we cannot believe any court in this country at the

present time would be likely to assume ; fo r healing enactments are

found absolutely necessary, continually, and under all governmen ts

,

to remedy the evils arising from human imperfections .

This subject was thoroughly investigated in the case of Goshen v.

Stonivgton, 4 Conn. 209, and the questions now raised were elabo-

rately discussed and were supposed to be settled. The retroactive law

objected to in that case was far more extensive in its effects than the

statute of 185G. It made husbands and wives of persons who, except
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for its provisions, were single. It made cliildron legitimate wlio wore L
otherwise bastards. It altered settlements, and conferred new rights, ' O'T^^^-^"^^ j,

and imposed new duties and restrictions upon towns and indivithials. .X^ ^^
—r-U€-c^^

It changed lines of descent and deranged rules of propert}-. Thcv^ jttAy^'^

.

principle adopted was, in substance, that when a statute is expressly Q^ n /j aJ.^J

retroac tive, and the object and effect of it is to correct an innocent ifUjf '^^/

'

mistal^e, remedy a mischief, execute the intention of [):ii-tie8, and pro- Ca i7AA.j<y\y\Pf^
mote justice, then, ])oth as a matter of right and oF public puHcv affect- ^
inir the peace and welfare of the community, the law should be "^ jZi^^CMT'^^^

Tliat decision has been followed in tliis State in the cases of Bridge- '/ / /— /^
2wrt V. HuhheU, 5 Conn. 237 ; Mather v. Chapman, 6 Id. 55 ; Beach Jjlj^t^^'^^^^*'^

V, Walker, Id. 190 ; Norton v. Pettiboue, 7 Id. 319 ; Booth v. Booth, '

Id. 350 ; and Savings Bank v. Bates, 8 Id. 505. The last case is -» (j cc^ o^. ^^
nearly identical with the present. ^
The case of Goshen v. Stonington has become a leading one n/i -^ .-^ ^

throughout the country, and its reasonings and results have been ^ Py^ }y-ir:x(M'^

generally approved, although it must be admitted there are numerous [.[ /.

dicta and some decisions which seem to militate against them. We /O^fi^^^^^^^^'^

deem it unnecessary to review the cases elsewhere, as the decisions ^jj^^ ^,^^,^j;tX

in this State are so numerous, uniform, manifestly just, and entirely / /- ^^
satisfactory. We advise judgment for the plaintiffs for the full amount ^

of their claim. (Z^irf-^^^^^ •

In this opinion the other judges concurred. , .

Judgment for plaintiffs for full amount} JM/^rV /^/V

1 " But it is said that this is a retrospective Act, which gives validity to a A'oid transac- JP^^^ftlAA/^ ^
tion. Admitting that it does so, still, it does not follow tliat it may not be within the /
scope of the legislative autliority, in a government like tliat of Khode Island, if it JcJL-\ ^-'U^

does not divest the settled rights of property. A sale had already been made by the ^ i

executrix under a void authority, but in entire good faith (for it is not attempted to (4^^ '
^^^

be impeached for fraud), and tlie proceeds, constituting a fund for the payment of Cj ^ fJlJ/JM
creditors, were ready to be distributed as soon as the sale was made effectual to pass lAA< ^*^ i/*^^^^

the title. It is but common justice to presume that the legislature was satisfied that 'Li), a yi. Out^^
the sale was bona Jide, and for the full value of the estate. No creditors have ever f i !
attempted to disturb it. The sale, then, was ratified by the legislature, not to destroy '-•\jiA(^V-^'^

^Y^
existing riglits, but to effectuate them and in a manner beneficial to the parties. We '' v

cannot say that this is an excess of legislative power, unless we are prepared to say -+-/ g A aA^otA^-
that, in a State not having a written constitution [see supra, p. 78, n. 1.— Ed.], Acts ^^"^y

of legislation having a retrospective operation are void as to all persons not assenting

thereto, even tliough they may be for beneficial purposes, and to enforce e.xisting riplits.

We tiiink tliat this cannot be assumed as a general principle by courts of justice.

The present case is not so strong in its circumstances as that of Crtldcr v. Bull, 3 Dall.

Rep 386, or Rice v. Parkman, 16 Mass, Rep. 326, in both of which the resolves of the

legislature were held to be constitutional."— Story, J., for the court, in Wilkinson

V. Lehind, 2 Pet. 627, 661.

Compare Daniel, J., for the court, in Baltimore Sf Susquehanna Railroad Company
V. Nesbit, 10 How. 395, 401. —Ed.
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WOART V. WINNICK.

New Hampshire Superior Court of Judicature. 1826.

[3 N. U. 473.] 1

[On demurrer to the defendant's plea of the Statute of Limitations.]

Moody and Crosby^ for the phiintiff. Lyford^ for the defendant.

RicHAKusox, C. J., delivered the opinion of the court.

The statute of June 30, 1825, entitled " an Act for the limitation of

actions and preventing vexatious suits," is, by its express terms,

applicable only to actions commenced after its enactment ; and the

last section of that Act repeals all the statutes, which were previously in

force, for the limitation of personal actions. If, therefore, the repeal-

ing clause of that statute can take effect with respect to actions which

were pending on the- 30th June, 1825, there is now no statute of limi-

tations which can be held to be a bar to such actions.

IJut it is contended on the part of the defendant that the repealing

clause of that statute is, so far as regards actions then pending, repug-

nant to the Constitution of this State, and therefore wholl}' inopera-

tive ; and the question, which this case presents for our decision, is

whether that clause in the statute is in that respect warranted by the

Constitution.

The clause in the Constitution upon which the defendant relies, is

the 23d article in the bill of rights, i " Retrospective laws are highl}-

injurious, oppressive, and unjust. No such laws, therefore, should be

made, either for the decision of civil causes, or the punishment of

offences." ) We shall, therefore, proceed to examine that article, and
endeavor to ascertain its meaning, and to see in what cases and to

what extent it is to be considered as a limitation of the power of the

legislature.

It is evident from this article in the bill of rights, that there are

different kinds of retrospective laws ; for two species are here enumer-

ated— retrospective laws for the decision of civil causes, and retro-

spective laws for the punishment of offences. We shall, in the first

place, advert to retrospective laws for the punishment of offences, or to

ex post facto laws, as they are usually called ; because their nature seems
to be better defined and settled in the books, than that of any other

species of retrospective laws ; and the general principles, which have
been settled in relation to that kind, ma}' throw some light upon the

nature of retrospective laws for the decision of civil causes, and aid us

in determining, whether the repealing clause in the statute, which we
are now examining, is a retrospective law for the decision of civil

causes, within the meaning of that article in the bill of rights. . . .

1 The statcmeut of the case is omitted. i,'
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It therefore seems that a retrospective law for the punishment of an

offence, within tiie meaning of our bill of rights, must be a law made
to punish an act previously'' done, or to increase the punislmient of such

act, or in some way to change the rules of law in relation to its punish-

ment, to the prejudice of him who committed it. In other words, it

must be a law establishing a new rule for the punishment of an act

alread}' done.

The only object of this clause in the bill of rights was to protect

individuals against unjust and oppressive punishment, Tlierefore,

while it withholds the power to make retrospective laws for the punish-

ment of offences, it leaves to the legislature the power to make such

laws, at its discretion, for the mitigation of punishment.

A ver^' different language is used in the other clause of this article in

the bill of rights. No retrospective law should be made for the decision

of civil causes. Here the object of the clause is to protect both parties

from anj* interference of the legislature whatever, in any cause, b}' a

retrospective law.

A law for the decision of a cause is a law prescribing the rules by
which it is to be decided; — a law enacting the general principles by
which the decision is to be governed. And a retrospective law for the

decision of civil causes is a law prescribing the rules by which existing

causes are to be decided, upon facts existing previous to the making

of the law. Indeed, instead of being rules for the decision of future

causes, as all laws are in their very essence, retrospective laws for the

decision of civil causes are, in their nature, judicial determinations of

the rules by which existing causes shall be settled upon existing facts.

They may relate to the grounds of the action, or the grounds of tlie

defence, both of which seem to be equally protected b}' the Constitu-

tion. And as, on the one hand, it is not within the constitutional

competency of the legislature to annul b}' statute an}' legal ground on

which a pending action is founded, or to create any new bar b}' which

such an action may be defeated; so, on the other hand, it is believed

that no new ground for the support of an existing action can be created

b}' statute, nor any legal bar to such an action be thus taken away.

A statute attempting any of these things, seems to us to be a retro-

spective law for the decision of civil causes within the prohibition of

this article in the bill of rights. It is the province of the legislature

to provide rules for the decision of future causes. It is the province

of courts to determine b}- what rules existing causes are to be decided.

There are several adjudged cases which seem to us clearly to show

that this is the true meaning of the clause in the bill of rights which

we have now under consideration. . . . [Here follows an account of

the case of Dash v. Vcdi KleecJc, supra, p. 1498.]

In the case of the Society v. Wheeler et al., 2 Gallison, 105, a writ of

entiy was brought in the Circuit Court of the United States in the year

1807, to recover a tract of land in Westmoreland, in this State. The
tenants alleged that they had been in possession of the land under
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^ ut-u
^ . > -

j^ supposed legal title, more than six years before the commencement
^tOxUAx of the action, aiul had made improvements; and they claimed to bo

/J^^t-^tro-f allowed for the increased value of the land, a sum equal to such in-

n ' creased value. The jury found the value of the improvement, but the

f;^ oAHni'U^ demandants moved for judgment, notwithstanding the verdict with

^ /f /J
respect to the improvements, on the ground that the statute of June

// /^i/^>A^-^^ jtj^ l«0o, was, in respect to that case, a retrospective law prohibited

(t>
'
f b}' the Constitution, the possession of six 3'ears not having elapsed

'^""^
after the making of the statute, and before the commencement of the

^(j.^:^'^ A^ action. Story, J., held that, " upon principle, every statute which takes

A away or impairs vested rights, acquired under existing laws, or creates

;^ <^'V^ -'vM a new obligation, imposes a new dut\-, or attaches a new disability, in

,
(J

respect to transactions or considerations already past, must be deemed
XXm,/^^***^- retrospective," and that the statute of June 19, 1805, would, if applied

C^t\jb^ yf to that case, be a retrospective law for the decision of a civil cause,

v- "within the prohibition in our Constitution. He therefore held that the

/y [' , j^ • Irtnc^ > g^,^(-^,^_g (.Quld apply only to cases where there had been possession for .

six years after the passage of the statute.

In Ilolden v. James, 11 Mass. Rep. 396, it was decided in the

Supreme Court of Massachusetts that the legislature could not suspend

the operation of a statute of limitations in favor of one individual only.

In delivering the opinion of the court, Jackson, J., said, "• it would not

be an exercise of greater power to enact that Mr. James, the defendant

in this suit, should not be held to answer to any suit commenced against

him, as administrator, after the expiration of two years from the time

of his accepting that trust, than it would be to enact, that he should be

held to answer to any such suit commenced within six 3'ears. It could

not in either case be properl}' considered a suspending of the law which

limits such actions to four years, but it would be enacting a uavi and

different rule for the government of one particular case."

The case of Walter v. Bacon, 8 Mass. Rep. 468, was debt upon a

bond, with a condition that Bacon should continue a true prisoner in

the jail at Cambridge. Soon after the bond was made. Bacon went

into a private house within the limits of the pi-ison to wdiich he had been

committed, and so, according to the decision of the Supreme Court in the

case of Baxter v. Taher, 4 Mass. Rep. 361, committed an escape ; and

a suit was accordingly brought against him on the bond. After all this

the legislature passed an Act declaring that no person, having given

bond to continue a true prisoner, should be considered as having com-

mitted an escape in consequence of having entered upon any private

estate ; and the question was, whether that Act could apply to that

case? It was decided that the Act might be so applied without any

violation of .the Constitution of that State. But it appears bj' the

remarks of Sewall, J., in Patterson v. Philbrick, 9 Mass. Rep. 153,

that some of the judges did not concur in the decision ; and it is very

much to be regretted that the opinions of the learned and able judges

who considered the case, do not more full}' appear in the report. The
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decision seems to be in direct opposition to tlie principles laid down

by Kent, C. J., in Dash v. Van Kleeck, and approved bj' Stor}-, J.,

in Society v. Wheeler^ 2 Gallison, 139. But whether snch a law

was repugnant to the Constitution of Massachusetts or not, it is un-

necessary to inquire in this case. It is believed tliat such a law so

applied, would, without doubt, be considered in this State as a retro-

spective law for the decision of civil causes, and repugnant to our

Constitution.

In the case of 3Ierrill v. SJierburne, 1 N. H. Rep. 199, a statute,

purporting to grant a new trial in a civil cause, after a final judgment

had been rendered, was held to be a retrospective law, witliin the mean-

ing of this clause in the bill of rights, and wholly inoperative.

But it has been decided in this coui t that an action brought upon

a statute to recover a penalt}', might be defeated by a repeal of the

statute after the action was commenced. -Lewis v. Foster^ 1 N II.

Rep. 61. In that case, however, no objection was taken b\' counsel to

the validity of the repealing statute ; nor was its validit}' examined

b}' the court.^ It will, tlierefore, remain to be decided hereafter,

whether such an action can be so defeated consistently' with this clause in

the bill of rights. For an action of debt to recover a penalty is a civil

cause. 1 Gallison, 179 ; 2 Bos. «& Puller, 532, note. And he, who first

commences an action for a penalt}', has a vested right. 6 John. 101.

The Act which repeals the law on which the action is founded, estab-

lishes a new rule for the decision of an existing cause ; and it will

deserve great consideration, whether, with respect to such causes, it

must not be adjudged repugnant to the Constitution, and void. But

the point 3'et remains undecided.

We have adverted to these various cases in order to illustrate the

general nature of retrospective laws. There is no safer method to

ascertain the correctness of a particular principle, tlian a close exam-

ination of it in its application to various particular cases. The more

widely this can be done, the move accurately ma}' its soundness be

tested. No general principle can be safely established by an examina-

tion of its operation in one instance only. Tlie most attentive exam -

ination we have been able to give to the clause in the Constituti onj

which we are now considering, has satisfied us that it was intended to

prohibit the making of any law, prescribing new rules for the decision

of existing causes, so as to change the ground of the action, or tiie

nature of the defence . We tliink that snch was^the intentio n, because

i t is fit and proper tliat the prohibition should go to that extent . Retro-

spective laws of that kind deserve to be denounced, as they are dc-

nounced in ou r Constitu tion, as highly injurious, oppressive, and unju st.

They have been denou nced by the most sound and i ntolligent jmi s t

s

and statesmen in everyjge. We think that such was tlie intention,

1 But the point appears clearly to have been maile hv Smith, C. J., in the minutes

of his opinion in the case of Lewis v. Foster, as preserved in an interesting volume of

early New Hamp,=hire decisions. Smith's Report's, 420 (1815).— Ed.
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because the establishment of new nilcs for t lio docision of cxislintr cases

is ill its naUiie an exercise of iudicial power — a power whicli the

thirty-seventh article of the bill of rights declares ought to be kept

separate from, and indei)endent of, the legislative power ; and because

the union of the legislative and judicial power in the same branch of

the government is, in its very essence, tyranny. We think that such

was the intention, because it is most manifestly injurious, oppressive
,

and uni uit7~that after an individual has, upon the faith of exisliug

laws, brought his action, or prepared his defence, the legislatu re

should step in , and, without any examination of the circumstai^ces

of the cause, arbitrarily repeal the law upon which the action or the

defence had been rested . Such an exercise of power is, in our oi)inion,

wholly irreconcilable with the spirit of our institutions, and with the

great principles of freedom upon which they are founded.

We will now consider how this doctrine of retrospective laws applies

to the case now before us. Woart brought his action against Winnick

on the 12th April, 1825, upon a note made in the year 1817 . By the

law, as it stood when the action was brought, Winnick had a right to

insist upon the lapse of six years after the promise, and before the

commencement Of the action, as a legal defence to the action. But, i f

the last section of the statute of June 30th, 1825, repeals the statute

on which that defence rested, he has now no defence in that respec t.

That to give the statute that construction and operation, in relation to

this cause, wojiild be to make it a law prescribing a new rule for the

flecision of an existing cause, is much too clear to need elucidation.

By the rule of law in force when this action was commenced, this de-

fendant is entitled, upon these pleadings, to judgment . If that rule of

lajv is.novv repealed, and no longer the rule, the plaintiff is, upon the

same pleadings, entitled to judgm en t.

And we are of opinion that the statute of June 30th, 1825, does no t,

so far as respects actions then pending, repeal the statutes of limita-

tions which had been previously in force. We think, in the first place,

that the legislature had no constitutional authority so to repeal them .

And, in the next place, we are satisfied that it was not the intention of

the legislature to repeal those statutes with respectfto existing actions .

We do not believe that this was the intention of any individual in

either branch. We draw this conclusion from the circumstance that

the statute of June 30th, 1825, adopts not only the principles, but the

language of the former statutes of limitation, and makes no change in

the rule of law. The object seems to have been merely to bring into

one, what was before contained in two statutes, with the addition of

one or two new rules of law in relation to actions against executors

and administrators. We think that the intention of the legislature

was that the rules of law contained in the repealed Acts should rema in

unaltered, and be ai^plied to all cases, as well those that were pendin g,

IS those that were to be afterwards commenced. Upon any other view

of the statutes, it would be very questionable whether the statute of
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June 30tli, 1825, could be now applied, consistentU' with the Constitu-

tion, to any action since commenced, the cause of which existed wlien

that Act was passed. But by considering that Act as merely re-enacting

an existing rule, all objection vanishes. It is probable that the sixth

section of that statute can be applied only to those who may become

executors or administrators after the passage of the statute.

This construction of the repealing clause in the statute is, we conced e,

contrary to the letter. But it is required by the Constitutio n. It is in

accordance with what we believe to have been the intention of the

legislature. It is justified by the soundest rules of construction , and

is warranted by many authorities entitled to the highest respect. Med-

ford V. Learned, 16 Mass. Rep. 215 ; Williams v. Pritchard, 4 D. &
E. 2 ; 7 John. 477 ; Couts v. Jeffries, 4 Burr, 2460 ; Whitman v.

Hapgood, 10 Mass. Rep. 437; 2 Gall. 105; 2 Shower, 17; 2 Mod.

310 ; 2 Lev. 227 ; 2 Jones 108 ; 1 Vent. 330 ; 8 Mass. Rep. 423.

We are therefore of opinion that there must be

Judgment for the defendant. i

In Clark v. Clark, 10 N. H. 380 ri839), on a libel for divorce for

desertion from Feb. 28, 1836, grounded on a statute of July 6, 1839 ,

allowing a divorce for three years' desertion ,
Parker, C. J., for tiie

court, said: — "The 23d article of the Bill of Rights denounces

retrospective laws as 'highly injurious, oppressive, and unjust,' and

declares that ' no such laws should be made, either for the decision of

civil causes, or the punishment of offences.'

" In Woart v. Winnick, 3 N. H. Rep. 481, this court held, that this

clause, so far as it applied to civil causes, ' was intended to prohibit

the making of any law prescribing new rules for the decision of exist-

ing causes, so as to change the ground of the action, or the nature of

the defence.' That was sufKcient for the case then under considera-

tion, which was in fact pending when the law then in question was

passed. But the considerations there suggested evidentl3' point to a

broader application of it than one which would make it operative

merely upon actions, or causes, pending in court at the time of the

passage of the Act.{^ A law may he retrospective in its operation, if it

affect an existing cause of action, or an existing right of defence, by

taking away or abrogating a perfect existing right, although no suit or

legal proceeding then exists . Of course it is not intended to deny the

right of the legislature to vary the mode of enforcing a remedy; or to

provide for the more effectual security of existing rights ; or to pass

laws which change existing rules, under which rights would be acquired

(by the lapse of a certain period of time, part of which has already

passed .) The statute of limitations may be changed by an extension of

thejime^r by an entire repeal, and atl'ect existing causes of action

,

which by the existing law would soon be bari;ed. In such cases tllg

right of action is perfect, and no right of defence has accrued from
the time already elapsed . But if a right has become vested, and per-
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feet, a law which afterwards .inniils or t nk-os it awav. is retrospective.

Thus a law which should provide that proniissory notes made payable

on deroand shoidd be payal>lc at the expiration of a year, and that no

suit should be inaintaiiicd upon them until the expiration of that time.

if applied to existing contracts of that character, would be a retrospec-

tive law for the decision of a civil cause, not only in relation to actions

then pending upon such contracts, but also as to all notes of that

description then in existence . And so of any other law which impairs

vested rights acquired by existing laws. 3IerrUl v. /S/terbtirne, 1

N. II. Rep. 213. To subject a party to the payment of damages, or to

other loss or detriment, upon considerations entirely past, is within the

principle. Thus a statute of this State, passed in 1805, made pro-

vision, that where there had been peaceable possession and actual

improvement of land by virtue of a supposed legal title, under a bond

Jide purchase, for more than six years before the commencement of an

action for the recovery of it, the tenant should be entitled to the in-

creased value of the premises by virtue of buildings and improvements,

if tlie demandant recovered. In an action brought in 1807, it was held

that the Act, applied to a possession existing, and to improvements

made, prior to its passage, was a retrospective law, within the clause

of the Constitution already cited. Society v. Wheder, 2 Gall. R. 105.

'< A statute which attempts to confer authority upon the court to grant

a divorce, for matters already past, and which, at the time when they

occu rred , furnished no ground for a dissolution of the marriage, or for

other legal proceedings, is, in our view, clearly a retrospective law, and

w ell entitled to the epithets applied to such laws in the Constitution .

On the supposition that the past matter, which is thus made the ground

of a divorce, was of a character inconsistent with the perfect obligations

of the marriage covenant, and such, therefore, as could not be justified,

or even excused, in a court of morals ; still, if it was not such as sub-

jected the party, when it took place, to any penalty or punishment ; or

entitled the other party to any remedy ; and, especially, if it was not

such as then furnished any ground upon which a dissolution of those

obligations could be sought or predicated ; it must, by a law making it

a ground for a divorce, have a different character and operation

bestowed upon it. Its legal character would thereby be changed, and

its effect enlarged. That which, if not of itself innocent, was not,

when it occurred, such a breach of marital obligations as to warrant an

interference with them, would be made operative, not only to release

one party from the further obligations of what is generally admitted to

be a contract, but would be made the means of depriving the other

party of the benefit of those obligations, and of rights of property

derived from them. It would suliject that party to loss and detriment

for past acts, altogether by the retrospective operation of the law

which authorized and gave effect to the divorce. Such a law cannot

enforce the obligations of the marriage, nor is it a provision relating to

the remed}" merely ; for whatever breach may have occurred, the obli-
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gation of the contract still remains, and requires a prospective perform-

ance of marital duties. But the princii)le upon which the law must be

founded, would, if admitted, dissolve all marriages at the will of the

legislative power.
" Desertion for three years, by the husband, couijled with neglect tg

make suitable provision for the support and maintenance of the wi fe

,

where it was in his power so to do, has, for a long period, furnished a

snffifient cniise for a dissolution of the marriage, in this State. Bu t,

nnder that statute, if the husband had not pecuniary ability, there was

no cause for a divorce. The present Act makes desertion alone, by

either party, for the term of three years, if without sufficient cause and

aga inst the consent of the other, a substantive ground of divorce . It i s.

therefore, a new cause ; and that part of the Act which attempts to

make such desertion, then past, sufficient, must, if enforced, impair

vested rights , provided there are any vested rights in the existence of a

marriage. We shall not add to the length of this opinion, b}' attempt-

ing to show that such rights exist.

" But in order to bring a law within the constitutional provision we are

considering, it must be a law for the decision of a civil cause, or for the

punishment of an off'ence.

" All retrospective laws are not within the prohibition, notwithstand-

ing the general terms of the first part of the article . They may be

made for the mitigation of punishment . 3 N. H. Rep. 476.

" That a retrospective law for a divorce operates oppressively and

11 njustly, however, tends to show that it is within the condemnation of

the Constitution. . . .

" Considering a petition for a divorce as a civil and pi-ivate prosecu-

tion, so much of the statute as purports to authorize a divorce on

account of desertion which had occurred prior to its passage, must be

held to be a retrospective law for the decision of a civil cause, and as

such within the constitutional prohibition .

'
' That part of the Act which provides for divorces on account of

desertion and refusal to cohabit for three years after its passage, is

not objectionable, notwithstanding it may operate upon existing

marriages . Regulations intended to enforce the obligations of the

contract in future, impair no vested rights . The contract of marriage,

it is well understood, is subject to them, and all persons may avoid

their operation by an adherence to the duties imposed by the contract

itself.

'
' And we have no doubt that the legislature may so amend the Act

that a continuance of a prior desertion, for a period after the passage

of the new statute long enough to give a reasonable time for a return

,

and a resumption of marital duties, shall be a good cause for a dissolu-

tion of the marriage.^ JLibel dismissed."

1 " The broadest construction of the constitutional rules which forbid retrospective

legislation, would require that all statutes affecting in any way a civil cause, must he

so entirely prospective, that no new rule could be applied in the decision of a cause
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,t exist when the right of action accrne-i. Bat a construction so broad aa

z he rf^aaonablj held, since the effect would be that no change could be

m^.:- :ri tne carta or course of justice which would affect the actions or causes of

atti'ia then existinff.

..
'J

-M havp Frvf-rvwhere recognized a distinction between statutes

jfff.^. -f. aff'ictii.'.f r.:-mf.! iVs only-. Thft n;j;htfl ut' pitriit^c 1 Jiiim''t be

_. _ ;...-tr..;n

:

bat no partv hag a vested right to anv particular reuiedv.

C. J-, 6 Pick. 508. This di.-itinction is discussed bv Story, -J., Story Const.

and the ca.*e3 decided in the U. S. courts, there collected. The result of the

nnmeroua 'le':L'ion.^ to be found there, and in the Reports of the several J^tates i^

wlii. h changes or modifies rbp remedy of a party for the rprovpry of his

limits or restrict-; the process bv which ic is Co be enforced, or char.ges

t,„. , .,:,, ,, \,y wv-ich ,> la f.. K^ v,t.-.r.i ,,r rpflnrfts or f^ J-.Tr-Pi jhp rimp wjrhin >y|iirh

t he action rnn.tt l-.e prosecuted, is n^t withia the :

:

-
:. of the Constitntion as a

retnr'pective law, so long as ic leaves to the piir:
,
izj^^-a'Av. a snitable remedy to

enforce his ri^hc.-. hefure a criounal properly constitnted. and wich proper process to

afforfl him redress. But if a law, though in form applying to the remedy onlv, prac-
|

^^

ticalK- deprives either partv of any vested right, either of action or defence, ic is nn-

conatitntional and void.

" Courts may be changed ; one may be abolished and another substituted ; or the

jurisdictioD may Ije transferred. Wales t. Belcher, 3 Pick. 508; Commonwealth v.

Phillip-i, 11 Pick. 28; Commonwecdlh v. Hampden, 6 Pick. .501.

" The process may be changed, as by abolishing arrests for debt. Stocking v. Hunt,

.3 Denio, 274 ; Hope v. Johnson, 2 Yerg. 125 ; Grai/ v. Monroe, 1 ifcLean, 528 ; Wood-

fin V. Hooper, 4 Humph. 13; Fisher v. Lackefi, 5 Blackf. 373; Reed v. Bank, 10 Shep.

318; Bank v. LangwoHh, 1 McLean, 35; Bank v. Freest, 6 Shep. 109.

"New parties may be authorized to maintain suits, as executors, heirs, assignees,

&c. Wdhur V. Gilman, 21 Pick. 250; Harlan v. Sigler, 1 Mor. 39; Crawford v. Bank,

7 How. U. S. 279 ; HoUjoke v. Hosklns, 9 Pick. 259.

"The action may be changed ; aa by substituting case for debt or trespass; or pro-

ceedings at law for those in equity, or vice versa. Paschall v. Whitsett, 11 Ala. 472

;

Thaijer v. Seaveii, 2 Fairf. 284 ; Bartlelt v. Lang, 2 Ala. 401 ; Woods v. Bruce, 5 How.

Mi.ss. 285. New rules of evidence or practice may be established. Kendall v. Kings-

ton, 5 Masa. 524; Knight v. Dorr, 9 Pick. 48; Bnllard v. Rldgely, 1 Mor. 27; Ingra-

homy. Doftley, 1 Mor. 28; Lane, apt., 3 Met. 213; Mc William v. Sprague, 4 How.

Mi3.s. 647; Fates v. Wadsworth, 10 Shep. 553.

" New final process may be established or substituted. Bemisv. Clark, 11 Pick. 452.

New modes of executing such process, or of pre.scrving their lien, new exemptions of

property and new modes of relief from imprisonment, may be provided; Sommers v.

Johnson, 4 Ver. 269; Tnrplei/ v. f/amer, 9 S. & M. 310; Neicron v. Tihbats, 2 Eng.

160 ; lirrmKon v. Newlninj, 2 Dong. 38 ; Rockwell v. Hvhhell, 2 Doug. 197 ; Read v. Ful-

ham, 2 Pick. 1.58.

" And of none of these things has a party any right to complain, as violations of the

Con.Htitution, ho long as the laws leave to him a competent court, bound to administer

justice to him according to the rights'the law gave him when his right of action or

defence became vested, with means and powers to accomplish its duties, and suitable

process of which the party may avail himself.

"
\\. may he doomed settled, that a har. under the statut e of limitations, once estab-

l ialicd U a vested right, of which a party cannot he fleprivcd by legislation. B'lggs v.

IfiMrird, 10 Ver. 86; 3 N. H. TJep. 481 ; and that a .statute which should attempt to

establish a new limitation, so that a right of action tlien vested and perfect will he

t/ibf.n nwny '.^t p rice. SO that no action can be afterwarrls maintained upon it, is retro-

spective and void as to all rights of action so affected. Brnre v. Sr/nn/ler, 4 Gilm.

221 ; j\fiil/hi/ V. Cooper, 1 Mor. 5'.)
; 4 N. H. Rep. 16 ; 2 Gall. 139; 4 N. H. Rep. 287

;

10 N. H. Rep. 380.

"And this ruin, we think, must be equally applied to all those cases where, though
tlie statute does not in terms interpose an in.stantancous bar, yet the time of limitation
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KENT V. GRAY.

Supreme Judicial Court of New Hampshire. 1873.

[53 X H. 576
J

Df.bt, by "Richard P. Kent, George A. Cossitt, and George O.

Rogers, the health officers of the town of Lancaster, who sue tliis

action as well for the count}- of Coos as for themselves," against

Hosea Gray, for penalties under Gen. Stats., ch. 101, sec. 8. At the

July term, 1872, it was decided, on demurrer, that sec. 1 of ch. 248,

Gen. Stats., authorized the action to be brought b}- one person only,

and that it could not be maintained by three plaintiffs. The action

was brought before 1872. Chapter 39 of the Laws of 1872 provides,

— "• In all civil proceedings, when two or more are joined as plaintiffs,

tlie writ or other process may be amended by striking out the name of

any plaintiff" before the evidence is closed, or the case is submitted; "

and '• this Act shall take effect upon its passage and apply to existing

suits." At the November term. 1872, the plaintiffs moved to amend
the writ by striking out the names of two of the plaintiffs ; and the

motion was reserved.

Ha;/ & Dreio. and Crmrford. for the plaintiffs. Burns & Heyicood,

Fletcher & He.yv:ood^ and G. A. Bingham, for the defendant.

Doe, J. Can the Act of 1872 be constitutionally applied to penal

suits existing at the time of its passage?

In Rich V. Flanders, 39 N. H. 304, it was held b}- a majoiity of

the court that the legislature could, by a general Act, remove the com-
mon-law disabilitj- of parties to testify in pending as well as future

suits. The objection to retrospective laws is declared, in article 23 of

the Bill of Rights, to be, that they '• are highly injurious, oppressive,

is made so short that practically the party is deprived of the right to which he is by
law eutitled.

" What limitation is thus short in practice must, of course, be determined upon the

circumstances of each case. In all such cases it must be understood that no legisla-

ture could have intended to violate the Constitution, or to tread under foot the great

principles of justice. And such a proviso, limiting the construction of the statute,

must be implied as will prevent injustice, and give to all parties a reasonable opportu-

nity for the prosecution of their rights. Brings v. Hubfxird, 19 Ver. 86; JJash v. Van
Kleevk, 7 Johns 477.

" Subject to these qualifications, the statutes of limitation may be changed at the

pleasure of the legislative power, either by enlarging or restricting tlie period within

which suits may be brought ; and it is wholly immaterial whether the time of limita-

tion lia.s already expired in part or not, provided a sufficient time remains before any

claim in question becomes barred, to enable the claimant by the use of reasonable dili-

gence to save his claim by a suit. Smith v. ^fo>r^sotl, 22 Pick. 4-30 ; Cnll v. Haqijer, 8

Mass. 423 ; Pearce v. Patton, 7 B. Mon. 162 ; BenI v. yaann, 2 Shep. 344.
' As there can be no doubt that this statute allowed ample time to the plaintiff to

bring his action, the objection he takes to the second plea cannot prevail, and tliere

must be judgment on the demurrer for the defendants."— Bell, J ., for the court, in

Willard \. Harvey, 24 N. H 344. 352.— Ed.
*
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ami unjust." The ohjeetion is substantial, not formal, — reasonable,

not technical ; unil the reason of the objectiou, like the reason of all

law, is to be coubiUered in interpretation and administration. The

reason of tlie constitutional prohibition of retrospective legislation is,

the material and substantial injury, oppression, and injustice caused by

its practical operation.

Taking the pruliil)ition in the reasonable and equitable sense, explicitly

announced in the Bill of Rights as a prohibition of the injustice of

retrospectively converting rigiit into wrong or wrong into right, and

applying it in that sense to the case of Rich v. Inlanders, it might be

argued that, in allowing both parties to testify, there was no such trans-

mutation, but merely a grant of equal rights to both parties by an im-

partial enlargement of the bounds of competent evidence on each side

of the issue, not changing the issue, or the right to be established, or

the wrong to be redressed, or the form or substance of the remedy

;

that, giving both parties the additional means of showing the truth,

and pioviug and disproving the right asserted or the wrong complained

of, and demonstrating what was right and what was wrong, was neither

an injury, nor oppression, nor injustice, in a moral or legal sense, and,

therefore, not within the constitutional prohibition ; that allowing the

parties to testify did not alter the character or effect of competent evi-

dence, but only increased its quantity ; that neither party had a vested

right in the exclusion of evidence and the suppression of the truth, on

the trial of an unaltered issue, upon the determination of which de-

pended the vindication of an unaltered right by an unaltered remed}',

or the discharge of the defendant from an unaltered claim, on unaltered

grounds, in an unaltered process ; that there could be no right upon

which the additional testimony of the parties would have an injurious,

oppressive, or unjust effect, in the sense of the words as used in the

Bill of Rights ; that the objection to such an impartial increase of the

bulk of competent evidence, leaving the general character and weight

of evidence unchanged, stands upon two presumptions not recognized

by law, — 1. That the parties will testif3- falsely ; 2. That the tribunal

trying the facts will be incompetent to perform its duty, — or, that the

more light a competent tribunal has, the more unable it will be to see

the truth ; that the constitutional prohibition is to be construed b}- the

principles of natural justice on which it professes to rest, and which it

professes to guarantee and enforce ; that no principle of justice is vio-

lated by removing from both parties a disability to tell their own stories
;

that the Act allowing parties to testify was an enabling and not a dis-

abling Act ; that it merely enabled each party to put himself and the

other party on the stand, and throw more light on their unaltered con-

troversy ; that it would be a very different thing if the legislature should

undertake to give artificial weight to a certain class of evidence in a

pending suit, as by declaring certain proof to he prima facie evidence
{Chappell V. Purday, 12 M. & W. 303, 306, where Lord Abinger
thought the legislature did not intend, by an ex post facto law, to give
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one party to a suit ahead}- commenced so great an advantage over bis

adversary) ; that it would also be a very different thing if the legialuture

should undertake, by a disabling Act, to render a competent witness

incompetent in a pending suit; that it might be injurious, oppressive,

and unjust, bj' a retrospective statute, to deprive a party to a pending

suit of the means of showing the truth ; that to destroy the competency

of a witness might unjustly defeat the part}- having the burden of proof,

— might unjustly defeat either part}',— by depriving him of evidence

of the truth on which he relied and had a right to rely ; that, although

the court could decide the constitutional question only upon general

principles of justice, and not b}^ examining all the evidence in each

case, and ascertaining whether the exclusion of a certain witness

would unjusth' affect the verdict and the right in controversy, it could

not be presumed that the exclusion would have no unjust effect; that,

although the court could not decide the constitutional question by

investigating the proceedings in each case, and ascertaining whether,

as a matter of fact, either party had been properly induced to prose-

cute or defend the suit b}' his reliance upon the testimony of a particu-

lar witness, it could not be presumed that the prosecution or defence

had not been properly caused by a reliance upon all the testimony that

was competent when the suit was commenced ; that it would appar-

ently be unjust to deprive either party of evidence of the truth, by the

competency of which he had been induced to incur expense in the

prosecution or defence, although the removal of an unjust disability of

a witness would not be unjust ; that neither party can justly rely upon
the inability of his adversaiy to prove, by his own testimony, the truth

of a controverted fact ; that the onl}- escape from the conclusion reached

in liich V. Flanders is by way of the possibility of the tribunal being

deceived by the testimon}- of the parties, and of injustice being done in

consequence of the inability of the tribunal to discern the truth ; and
that such a possibility is no more ground for holding the application of
the enablin.j; Act to pending suits to be unconstitutional, than it would
be for holding every change of the tribunal inapplicable to pending
suits, by reason of the possibility that the new tribunal might not
ascertain the truth which, perhaps, the old tribunal would have
ascertained.

An argument of that kind might be made, in support of the doctrine
of Rich V. Flanders, on very narrow ground. We are not to be under-
stood as saying that it is only on such a ground that the doctrine of
that case can be supported ; but it is suggested that, if such a ground
can be maintained, it would be sufficient for that case.

In the present case, at the time of the passage of the Act of 1872,
there were three plaintiffs , and they, jointly constituting the party
plaintiff, had no right of action against the defendant, and he was
under no liability to them. This state of things the legislature under-
took to change, by allowing two of the plaintiffs to withdraw,— a pro«

'

ceeding which, if successfully followed, would, so far as these parties
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are concerned, change no cause of action into a good cause of action,

and operate as a substantial creation of a new suit that could be main-

tained, in place of an old one that could not. This is going far beyond

un[iarli:illv giving both parties additional means of proof. We see

nothing in tlie doctrine of Rich v. Flanders that sustains legislation of

ihis character.

There is much authority for holding, in general terms, that a right to

have one's controversies determined by existing rules of evidence is

not a vested right ; that rules of evidence pertain to the remedies

which tlie State provides for its citizens ; that, like other rules affecting

tlie remedy, they must at all times be subject to modification b}' the

legislature ; that changes affecting the remedy may lawfully be made

applicable to existing causes of action ; that the changes are not retro-

spective, because the}' are to be applied in future trials, and are not to

affect previous trials. Cooley, Const. Lim. 367. But general state-

ments of this kind are to be taken with the broad qualification that the

changes must not infringe the general principles of justice. Retro-

spective laws are unconstitutional and void, because thej' are injurious,

oppressive, and unjust. That is the plain and simple rule laid down
in the Bill of Rights. And any generalization founded on the distinc-

tion between right and remedy, is attended with some danger, because

of the difficulty of drawing that distinction so accuratelj' as not to

impair the force of the constitutional prohibition. Undoubtedh', a

remedy may be changed, in some sense, and to some extent, without

affecting a right, — that is, there may be a change in the remedy that

is not injurious, oppressive, and unjust : but it is equall}' clear that a

remedy ma}' be so changed as to affect a right injui-iousl}', oppressively,

and unjustly, within the meaning of the prohibition.

A statute is not necessarily just and valid because it affects the

remedy. The question is, not whether it affects the remed}', but

whether it affects the remed}' in a certain sense, and the remedy onh'.

This point is forcibly illustrated in the dissenting opinion of Bell, C. J.,

in Rich v. Flanders, 39 N. H. 347, 348. If a statute, in terms made
applicable to pending suits, should provide that no deed should be

received in evidence unless the attesting witnesses were fift}' jears of

age at the time of the trial, and if the retrospective character of such a

statute were the only objection to its validit}', it would not be made
valid by the fact that it affected the remedy. It could not be applied

to pending suits, or to deeds dul}- executed before its passage, because

it would unjustly affect rights as well as remedies. Legal evidence of

title could not be justly destroyed, however strongly the statute might
profess to be exclusivel}' aimed at the remedy. The principles of jus-

tice, declared by the prohibition of retrospective laws, are not evaded
bv words, names, and pretences And when we have merely ascer-

tained that a statute affefts the remed}' in some sense or other, we
have made very little progress in the inquiry whether it affects a right,

that is, whether it is unjust on general principles. If a certain change
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can be made in the remedy, it is because it can be justly made : if

a change cannot be made in the right, it is because it cannot be justly

made.

A statute abolishing the action of assumpsit, and substituting for it

the action of debt, might be applied, without injustice, to existing

causes of action not in suit; but it could not be constitutional!}' applied

to oppress a plaintiff in a i)ending suit in assumpsit. Having incurred

expense in bringing a proper suit, and pursuing a remedy provided by

law, it would be unjust to turn him out of court, render a judgment
against him for the defendant's costs, and leave him to another remedy,

in the pursuit of which he might again be defeated in the same manner
b}' another statute. In one sense, such legislation would affect the

remedy only ; but, in the constitutional sense, it would be retrospective,

injurious, oppressive, and unjust, and, therefore, unconstitutional

;

and it is not apparent how the constitutional sense, in such a case,

would be elucidated by a distinction between a right and a remedy.

The injustice would be manifest ; and the test given b}' the bill of

rights is, not the distinction between right and remedy, but the distinc-

tion between right and wrong. On other subjects, the ground of judi-

cial decision is not ordinaril}- understood to be so broad as the general

principles of justice ; but, on this subject of retrospective legislation,

those principles are the constitutional ground amplj- supported by the

authorities. Coole\-, Const. Lim. 369-383. It is said that a defendant

has no vested right in a defence based upon an in formality- not affect-

ing his substantial equities, and that formal defects and irregularities

may be cured b}- retrospective legislation. . Coole}' Const. Lim. 370,

383. That is merel}' saying that the whole subject stands on the

ground of substantial equity. What are formal and what are substati-

tial defects, in particular cases, may not be an easier pi-oblem than the

application of the general equitable principle. In whatever form the

question is put, it is not eas}' to la}^ down a universal rule (any nar-

rower than the general principle), by which such an answer can be

readil}' obtained, in every case, as the principle requires. It is natural

that courts, pressed b}' the difficulty- and inconvenience of deciding

causes on so broad a principle, and accustomed to the guidance of more
limited rules and specific precedents, should seek some path more
restricted, sharply defined, and easily followed, than the unbounded
expanse of justice. But it may be doubted whether some of the at-

tempts made to lay out such a path have not tended to disseminate

contracted and obscure views of the principle on which the constitu-

tional prohibition is based, and to embarrass its operation.

Without undertaking to establish a rule for the disposition of other

cases of a different kind, we think the application of the Act of 1872

to this case would be an inroad upon the conservative constitutional

ideas that have prevailed in this State. In Woart v. W'mnick, 3 N. H.

473, 481, 482, it was held that the legislature cannot prescribe new
rules for the decision of existing causes, so as to change the ground of

VOL. II. — 96
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the action or the nature of the defence ; that it is most manifestly

injurious, oppressive, and unjust, that, after an individual has, upon the

faith of existing laws, brought his action, or prepared his defence, the

legislature should step in, and, without any examination of the circum-

stances of the cause, arbitrarily repeal the law ui)on which the action

or the defence had been rested ; that such an exercise of power is

wholly irreconcilable with the spirit of our institutions, and with the

orcat principles of freedom upon which they are founded; and that a

repeal of a statute of limitations could not be applied to a pending

suit to take away a defence that had accrued at the time of the repeal.

Suppose the general statement, that the nature of the defence cannot

be changed, is to be understood with the qualification that the defence

is based upon substantial equity, and not upon a mere informality :

the defence here is, that the suit is brought by several persons on a

joint cause of action which does not exist ; that the cause of action,

created b}' the statute, is vested by the statute in the one person who
first brings a suit for the penalt}' ; that, as the right of action vests in

that one person, it has not vested in these three plaintiffs, Kent, Cos-

sitt, and Rogers, either jointly or severally ; that it has not vested in

Kent alone, nor in Cossitt alone, nor in Rogers alone, because neither

of them alone brought the suit, and there is no fact or fiction, recognized

b}' law, that can, in this suit, confer on either one of them a right of

action which is not yet his, and which the law confers onl}- on the one

person who brings the suit ; that the defendant is not now liable to the

plaintiffs, or cither of them ; and that, to allow two of them to with-

draw, and the other one to prosecute the suit, would render the defend-

ant liable to a person to whom he is not now liable,— would impose

upon him a liability that has no existence in law or in fact. Is this a

defence of substance and equity, or of form and technicality? The
defence of the statute of limitations is, in some cases, inequitable in

point of fact; but it was held, in Woart v. WinnicJc^ that, as a matter

of law, it is a defence which it is inequitable to take away by retro-

active legislation. Looking at the origin, nature, and object of the

cause of action in a penal suit of this kind, and the method in which it

accrues to one [)erson, we are unable to say that the defence in this case

is not an equitable one within the meaning and protection of the Bill of

Rights. And, giving effect to the prohibition in the sense of it as

expounded by the letter and spirit of our numerous decisions, and the

general understanding of the legal profession, we are of oi)inion that

the Act of 1872 cannot be applied to this suit, and that the amendment
desired by the plamtitfs cannot be made. Motion denied.
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HART V. HENDERSON.

Supreme Court of Michigan. 18G8.

[17 Mich. 218.]i

'/.

[Ejectment. Trial without jury, and judgment for the plaintiff.
'^^'"^-^^

The case comes up on a detailed finding of facts and of conclusions of '^^'-^^"^ '^ ^^**

law by the court below.] /C^vo^*^
Darf and Wiley, for plaintifl* in error. Huntingtoji and Jioot, for / /A

defendant in error. '^

CooLEY, C. J. Henderson, as it appears from the record, brought 1 ^^^^^ '^^ '

ejectment against Hart for a lot of land in the city of Lansing, claim- ^U^^^^^^^

ing to recover under a tax sale made for delinquent taxes of 1803. ^ -f h ^
The taxes for which this sale was made amounted to $22.19, of which '-^

three items, amounting to $7.57, were conceded by the parties on the prmxxeLtA

trial to have l)een illegally assessed, and the circuit judge so found. ' f" . TA/fuA^
Whether the other taxes were legal or not is not found. The tax deed '

was clearly void, and being so, it would not, under the statute, be evi-

dence of the correctness of any of the taxes, and Henderson, under

the common-law rule, would be compelled to sliow their validity by

affirmative evidence.

Under these circumstances, the circuit judge felt bound, under " An
Act to provide for the recovery of taxes paid on real estate by persons

claiming title thereto in certain cases," approved March 20, 1865 w^-^x-^ n^

(Laws, 1865, p. 575), to render judgment against Hart for the full 4- ^^.-^ vaav^

amount of the taxes for which his land had been sold, including the ^ ,

costs of advertisement and sale, and twenty-five per centum interest ^Cvvu/'-'^
^^t<

thereon ; at the same time that he rendered judgment in Hart's favor ^^j^^^^^j^j-^Ji^

on the main issue in the ejectment suit. And the only question be- .

fore us is as to the correctness of this pecuniaiy judgment. \^'~^ '*'^A

Tiie first section of the Act referred to is as follows :
'^ [It is given c '^<-^o>-^>-*-^ t/^

in a note below.]

iTV^

-r

1 The statement of facts is omitted.— Ed.
2 Section 1. The People of the State of Michigan enact, That in all suits and .

controversies involving the title to laud claimed by either party, under a conveyance <CxfVv>-t^M V
executed by the Auditor Geueral for non-payment of tlie taxes assessed thereon , if ^ "(i
such deed shall prove to be invalid for any cause, other than such as are enumerated 'Xy^'i -*-^ X^v,

O/i.^^
in_section three of this Act, the lien thereon for State, county, and townsli!;) taxes, or / .«

for either of them, or for any portion of either of them, which niav have been righ t- 'fp'*^~J^

fully assessed, shall not be discharged thereby , but shall remain in full force, and shall ^ -v-ax-O/ix/t
be transferred by said deed to, and vested in the grantee therein nained, his heirs and

assigns ; and the owner of such lands shall not thereby be acquitted from the payment /3,XvCrn.k<*- t'^^

of the taxes for which the same was solil, Init the party in such action or controversy, / .

holding and claiming title under such Auditor General's deed, shall be entitled to jud g- -iyi. W*^'^*-'^'^

ment or decree in the same action, against the adverse party, for the sum i)aid upon <• « ^y_,)A<Ai <''-'

such sale for the purchase of said land, and for the sum of all taxes ])aid u|)on sudi ^^^
/^

lands subsequent to such sale, by such purcha.ser. his heirs and assigns, with interest L . f^ i^vo-
on each of said sums from the time of payment, at the rate of twenty-five per cent, pcf-^^

i. x/5_ 'vn./va
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S Tlie true construction of this section is matter of some doubt. It is not

very clear wbetbcr its purpose is to give a remeds' only for those taxes

which are " rightfully assessed,*' or for the whole sum paid upon the

sale, whether the land was properly chargeable with them or not. The

latter construction would clearly make the Act unconstitutional. While

it is unc}ue.stionalily within the power of the legislature to cure irrciru-

lari tics in the uroceediu'js for the assessment and collection of any taxes

^''l which are authorized by law, and to perpetuate their lien upon the land

•
'^

'Jj^_ until paid, it is not within its province to declare that a demand which
^'^'^'^

/» • is asserted against a citizen, without authority of law, shall constitute

. X*>^t^ '^'^
a lii-n upon his |)ro|)crty , and that he shall he precluded from asserting

.> ^-yru< his ri^^lits in the courts in regard to the ])roperty, except subject to a

'

/ jA/ /*/ j
ud;JCuicnt for the unlawful demand. Cur.'ilive st.itntps mny cover .iny

/ ^
.f

nifre irii.LMilai-itv in the course of proceeding for tlic enforceiiieut of a

^-a/O^^^f l .iwfiil (l(ii/:i|i(l ; bnt they can never cure a want of jurisdiction, cither

_ jL. i n i:i\- proceedings or those of any other descriptio n. Nothino; is a

«-^ ^w^

'

tax simply because of being called so ; but any proceedings by which a

^' yj/ man's property is to he taken fronTliim on a chiiin whicii has no other
'.

. basis than the naked declaration of the legislature that it shall con sti-

^yikM^*^^ tute a demand against him, i s unconstitutional and void, as not bcTng

ajCx ^.IX'U'^*^
" ^t;cording to the law of the land," but, on the other hand, wholly

^^^ ' unwarranted by legal principles. In this case, the circuit judge was to

l^a^^O <? render judgment upon his finding of facts. That finding did not show
Ci i^^ that any of the taxes were legal, but it did show affirmatively that

r n more than a third of them were illegal. Under these circumstance s.

^fcj<j<d3there was nothing to show that Hart's land was legally chargeable with

/
L anything, and no judgment should therefore have been rendered against

(q lywvi 'O-Ot j^ 'Pl,g judgment in favor of Henderson must, therefore, be reversed,
'' with costs of this court.

I
/

^ . The other justices concurred.^

fl r. annum, and all legal costs, and such costs of suit as the court maj' award, which judg-
tvUA/f ^X~ ment or decree may be enforced as in other cases, and shall remain a lien on .'iuch

k^nLj^jin I i/r
'*"'' ""^'^ P^''' ' ^.QiLthe land, or so much thereof as shall be necessary, may l)e sold

'^^^T for the payment thereof, with costs, if sold within such reasonable time as the court

r ^ " .\nv statute nntbnrizmg^ the sale of a man's property for taxes wiiich had not

j(f^/Jt tW'V heen levied, or where the T)ruDerty was exempt from taxation, or where the property.

, had not been a.ssesscd, or where the taxes had been duly paid, would unquestionably

A/X Aa^ /l-*^ - be a taking in excess and outside of the taxing power, and such taking would not be
with ' due process of law.' So any statute which should attempt to cure such sub -

-/_<<</ ^c'*^ stantial defects, or should attempt to del)ar the owner from proving, in defence or

4"
I'XA.

^"^sction of liis right, that a pretended tax sale was wanting in any of these essential
' T'i'^-'^'''^-*'*^ ^ prcrcipii.sitcs. would violate the constitutional prohibition and could not be enforced .

_^ " But outside of these fundamental and (|uasi-jurisdictional rer|uiremeiits, and with
reference to the time and manner in wliich the tax proceedings shall be conducted, the
legislative discretion is supreme and cannot be judicially controlled. As the legis-

latiH-e may, in advance, prescribe and direct the time and manner in which these shall

bc^done
.

it mav likewise provide ' hat failure to comjdv with such directions shall not
defeat tiie sale, and m av constitutionally provide that the tax deed shall be conclusive
evidence that .such directions were complied with, as to time, manner, and every other

&.xA, 'W*-
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In The People v. The Sujieruisors of Imjliain County^ 20 Micbl '^
.

'"j

95, 103 (1870), Christiancy, J., for the court, said: ^' The legisla- \ju<J\r^v^AK/^-

ture, then, having complete power to discontiiuie this road wilhoiil the _.#

intervention of any other officers or board, nii<;ht, if they saw tit to ^^ a/tc^WTr^

delegate it to such officers or board, have prescribed in advance such >ca^« H. vt*JL

terms, conditions, or special proceedings as they chose to prescribe ; / - . .

or they might have conferred the full power upon such board or officers
^^^^^-^^^J"'*^^^^'^^

without any restrictions or condition s. In short, i t would have been /tcfl-.^JtA *-\j^

clearly competent to have authorized the Board of Supervisors in .^ , * /

advance in this very instance, tp have discontinued this road by t lic y

very proceeding which the board in fact adopted . And if thev voxMJJ^_^ ^AH
, they can equally ratify and legalize r ^ fhave authorized this in advance, they can equally ratify and leganze p

"[ '

the act when done, and that without any reference to the question, ^ic4.A ^p*-^f

whether the board had jurisdiction at the time of doing the act. 'i/ttx. •
p^f^^^

"It is upon this principle alone, that various taxes for township .^^ ''-H iruoj^
bounties to soldiers could be sustained, based upon votes of the ''^

inhabitants or the action of township officers wholly unauthorized by ~fiuji. /i^
law at the time of such votes or action ; as in the case of Crittenden v.

Robertson, 13 Mich. 58 ; 3Illler v. Grandy, Id. 540 ; People v. Super- ^^'^Ary^^X

visor of Blackman, 14 Mich. 336 ; People v. Supervisor of Onondaga, p^jy l\MM
16 Id. 254. But in the case of all these taxes the legislature, as in the

u^ xaX'
present case , might itself have authorized in advance the proceedings ^'^'^^

v7 •

subsequent!}' ratiHed, or might themselves have done the act in qu es- ''J^M J^^ iM^
tion, without any such proceeding. ^ There are cases in which the act

t a dlbJLA
in question is, in its nature, such as cannot be done directly b\' the

^"^

legislature itself, but is required to be done, or considered and deter- -^ cL^Jt ^^-^^'^^^ '

mined upon, by some tribunal or officer, in which it has been properl}'

enough held that such tribunal or officer must have acquired the juris- ^-f"^^ '-

diction to act, before it would be competent for the legislature b}' a
^i^^^,,^ /nM^'

retroactive statute to cure any defects or irregularities in their (\ r_

action. Jl<.xAX -^

" But these are cases in which the legislature could not themselves *

have done the act in question, or could not in advance have given the ^^^ \j^
Jurisdiction to do the act, in the manner in which it has been done, "tz^w /,tAx.~

If any cases have gone beyond this in requiring jurisdiction for such < -_

a purpose, I see no sound principle upon which the}' can rest. See ttxA, ^^^
Cooley Const. Limitations, 381 to 383, and Id. 371.

/r-oTi^'^ ^'^
" I think, therefore, the Act of March 10, 1869, legalizing the action ^

. . ,' ' 2 Z S 2 / »__

of the board in discontinuing the part of the road here in question ^u^^UA.^^^^

must have the same complete effect in this case as if it had been pre- C
^^^vr^^ ajt

viously passed , and authorized in advance the very course of action

matter originally within the legislative discretion . Broadly stated, the doctrine is

thatjhe legislature may make the tax deed conclusive"Tvi(letice of coniplianco witli

eyer^jequirement which the legislature might, originally, in the exorcise of its discrc - f£^ Ci.^
tioD. have dispensed with." — Fexner, J., for ttie court, in In re Dourihis, 41 La Ann.

[ ^ ^
'

765,767. Compare Willis v. Hodson, 29 Atl. Rep. 604 (Md. 1894) ; Willinvis v. Mil- ./l^ Ci^^*^^^
waukee Assoc, 79 Wis. 524 ; Mitchell v. Clark, 1 10 U. S. 633, 640. — Ed. \^

/O^K.

u.

. {\,r^^ xu ]^ .v..:^^—- '-^^ -^- «—<^-^-



1526 FORSTER V. FORSTER. [CHAP. VIII.

mloptocl by the board ; and tliat it renders the action legal and

valid .

<< I think also that this Act is in principle cqiii vnlcnt in its operation to

an Act o f the Ic-Lnshitnrc directly discontinn ing the road by their own

authority, wiiieh they had a clear riyfht to do .

" The circMinstancc that the Act was passed after the institution of

tliis suit, and while it was pending, though it may show an exercise o f

the le<;islativc power not oenerally to be commended, has not been

recognized by the authorities as sufficient to invalidate the Act. See

the work of my brother Cooley on Const. Limitations (p. 381), where

the authorities are collected." ^

nt^ j^^USx '^tc^^^
FORSTER v. FORSTER.

,
Supreme Judicial Court of Massachusetts. 1880.

[129 Mass. 559.]

// J .i^_ Gray, C. J. By the Gen. Sts. c. 12, §§ 28-30, the collector, before

^\ ^\ sellincf real estate for taxes, is required to publish and post a notice of

<^«-^ /m (x^tx. the tim e and place of sale, containing, among other things, a substan-

>.^^Cc tially accurate description of the several rights, lots, or divisions of the

1J -<h . _ estate to be sold . By § 33, if the taxes are not paid, he is required ,

^^^ at the time and place appointed for the sale, to sell by public auction
^^^^^_}''^ so much of the real estate, or the rents and profits of the whole estate

ci_x^cAAytc^ for such term of time, as shall be sufficient to discharge the taxes and

Aiyx</u^f^ "cccssary intervening charges : he is allowed at his option to sell the

^ / _ whole or any part of the land ; and is directed, after satisfying the

^\ /" . taxes and charges, to pay the residue of the proceeds of the sale , if

-aA /"^ft^ ^ any, to the owner of the land.

Cj-^'U t-f ^" ^^^^ ^- ^ValU 124 Mass. 65, decided on February 8, 1878, it was

adjudged hy this court that the collector had no authority to sell an

J'^ undivided interest in the land , so as to constitute the purchaser tenant

J^c AHnc('< ^^ in common witli the owner

;

and that, when the only previous notice

y^j^ 9^icti^y\ was that the land, or such undivided part thereof as might be neces-

-. Vf sarj', would he sold, any sale, although of the entire parcel of land ,
'

. was void .

~^^^-*^
,

.'• On May 0. 1878, the legislature passed a statute, to take immediate
ij^aAA^ effect, in these words

:

" Xo sale heretofore made of real estate taken

Xa^A.^ . for taxes shall be held invalid by reason of the notice of sale having

•ff \ i
contained the words ' or such undivided portions thereof as may be

" ^^^If^^^eccssary,' or the words ^ or such undivided portions of them as ma}'

»
^ ^

» See People v. Supervisors, 26 Mich. 22 (1872),— Coolet, J., for the court: "The
(fjiAjLJ^uX,.'^''^ whole may be summed up in a single sentence : that the legislature cannot make val id,

I, . Jctrospectivclv. what they could not originally have autliorixed." — Ed.

^^aS^k -\ji^ Crw-^^C^ • <^L^^^ "Ua-^ AA^H^-^
C-AJ^vvv
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be necessary ; ' provided, however, tliat this Act shall not apply to any j ^j^
case wherein proceedings at law or in equity have been connnc-n ced

JL o^

involving the validity of such sale, nor to any real estate which has ^ ^

.

been alienated since the eiohth day of February of the current year and 'I''- -"^ U/a^

before the passaoe of this Act." St. of 1878, c. 229. n^uyJt tfi^
The princiijal question presented and argued in each of these six J j^ ^^^^^Ji.

cases is whethe r this statute is constitutional, as applied to sales, no "^^'^

suit involving the validity of which had been commenced before its .< .-i.
,

Alt^t^T

passage, and where the real estate sold had not been alienated between ,V ^^^V^t^^a^
February 8. 1878. and the passage of the Act. ,", , 'U'i^~

After mature advisement, and careful examination of the numerous ^"^^ ^^ f

cases cited at the bar, and giving due weight to the strong presunip- - ^oA^ tv

tion in favor of the validity of every Act of the legislative department, ^„^,^ ^«xa^
all the judges feel themselves compelled by their judicial duty to de- ^(j
Clare tliat the statute in question exceeds the constitutional authority tCiuAOi^

.

of the legislature in two important respects. LA/[}-^JUe^^f^

First . The statute assumes to take away private property, without/ //_

due process of law, and without compensation. Wliile it is doubtless oA ^^-^

the duty of the citizen to pay all taxes legally assessed upon him for ^,^^ JioU<M^

the support of the government, yet the validity of proceedings taking /> /^Ji^
his land against his will in discharge of his tax depends upon no con - u<i^-^

siflprnfinns of equity, but upon_a strict compliance, on the part of the ^LrV'i^^t*^^^^^
municipal officers, with the regulations previously prescribed by statute

'^jAnh^^^^']
for the double purpose of securing the payment of tlie tax and of pro - ^

tecting the citizen against unnecessary sacrifice of his i^roi^erty . Wil- t^ \/~CL^tiUA^

Hams v. Peyton^ 4 Wheat. 77. The statutes under which the sales
/r/'/^,^,^^^ S«^

in question were made, were framed to carry out this purpose by an- \^
>

thorizing the collector to sell the whole land, or, if it was capable oi ^^^y- ^ "''^^

division, any part of it ; but giving him no power to sell an undivided
/ > /

interest therein. The notices given did not conform to those statutes,

because they left it in doubt whether the collector intended to sell the i/ia/o. Ar<^-^^

whole of the land, as he lawfully might, or to sell an undivided part ^ c ' gX^
thereof, which he had no right to do . When such a notice is the on ly

'*^^^^''~*^^

notice given , it cannot be presumed that the land brought an adequate fl*.^..^.K^^
'*^

price at the sale ; for persons who might be ready to purchase tlic ^ '^ /I J(xAr

whole land might well be unwilling to purchase an undivided share '^ ' »

which would make them tenants in common with a stranger, and migh t -f^rCki/yt
^^

foi' that cause not attend the sale ; and by reason of their absence, ^^^^ <>• ^ if
and for want of their bids, the price obtained might be the less, f' ^ Q

u

even if the collector should finally determine, at the moment of the ^^ [lM .

sale, to put up and sell the whole lot. i '/jA tl<^
Second . The statute is an attemj)t_to exercise judicial power by the '^

^_^
legislature. T t does not clianae the law for the future, nor establish a ^/mM '^^
uniform rule for the past. Whilp it. nnrloit-ikos to confirm past sales,

^^^^^^^,jc^f^iM
-

made upon an illegal and insufficient notice, i f no litigation has arisen

concerning their validity , and the land has not been alienated sin ce -'t^"Cufi\'^

the decision of this court in Wall v. WalU it leaves s.ales already in

J^ju^ r^a^\ Mx^^-^ aJ^ m^ \^- ^f^ TU4r^

I
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liiigation, or of lands which have been alienated since that decision, in

thJ'bauic fonilition in wliicli tiicv were before the statute was enacted.

Its |)ii r
|

>(.it is to let the law, as declared by the decision of this court ,

auu!x^t< >-ltIJ_JMimLSiiks>
and to all past sales coming within the two

excepted classes ; but, as to all other sales already made, to reverse

a_^,j^iuA^ tl >.- r.d.. «,f law so declared, and to overrule that decision. It W effect

Yr^ A....\..v.< tliMt tl..> t.itU; to h.nd sliall dei HMIVI WVQU Ww qilfStiollff. whclhcT

\A,fvtt^*^M- -V ii suit, to recover it has or has not been already commenced ; whether

'V- to ll»e pf-n'X' "ho owned it at the time of the sale for taxes.lehing on
/^i/C-v-A/

flip i.Mins of tlie statutes under whi(;h the sale was m.ade. as showing

yXC, c^^'f V i/lr
jii^j^ IjIj, jij^ig ^Yas unaflected thereby, or on the decision of this court as

/<^ establishing that title, has kept his land, or has parted with i t ; and
^x-*C ^K-*-'

^.ji^.j^l,^,,. iijg g,..j,itee succeeded to his title before or since that decision.

'Vv vt -V<-A-*^ To iUustrate : ill offnl sales for taxes hav6 been made of two lots of

jJLA'*-'^^'-^^ Kami ; the owner of one of them has brought an action to recover it

^^^^^^^.,..^,dilbcio\e the passage of the statute ; the owner of the other has not
;
the

fi rst recovers his land, th e second loses it . Again : the owner of the

lot had alienated it before the decision in W(dl v. WaU, or has

kept it himsel f; the owner of the other lot has alienated it since that

decision ; in the first lot, the title of the ow-ner or of his grantee is de-

feated ; in the second, the title of the grantee is good.

AVe find it impossible to reconcile this statute with the fundamental

pnnci!)les, declared in the Constitution of the Commonwealth, that

every subject has the riglit to be protected in the enjoyment of his

property according to standing laws ; that his property shall not be

appropriated, even to public uses, without paying him a reasonable

compensation therefor ; that he shall not be deprived of his property

or estate, but by the judgment of bis peers or the law of the land
;
and

*YA
^^^/"tjLv^^ tha t the legislative department shall never exercise the judicial power.

n:
tUit^*-

Declaration of Rights, arts. 10, 12, 30. . . .

Tiie other cases in which retrospective statutes have been sustained

in this court and in the Supreme Court of the United States (without

considering whether all of the latter which arose in other States could

have been decided in the same way under the Constitution of this Com-

mon weal tli) are distinguishable from the cases at bar, and may be clas -

sified as follows

:

1st. Cases of statutes confirming sales of land under order of court

for an adequate consideration, where there was a want of jin-isdiction in

tiie court, or the deed was irregularly made to another person than the

actu al bidder, or the sale was after the time limited in the license

,

or the confirming statute was passed upon the petition of all parties

having the legal titl e. Wilkinson v. Leland, 2 Pet. 627, 661, and

10 Pet. 294 ; Kearney v. Taylor, 15 How. 494 ; Cooper v. Robinson,

2 Cush. 184, 190; Sohier v. 3Iassachusetts General Hospital, 3

Cush. 483.

2d. Cases of statutes confirming conveyances by an executor or

\jijM Xy4v^>*- trustee under a will, where the only objection was to the manner of his

y&^l tvA^

-.-t>u^

Ur-
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previous appointment and giving bond , which might perhaps not be ^.i-fo-^^^"'^ •

open to be contested in a collateral proceeding, even if no sucli statute If^y^jJt ~tt'U(

had been passed. Weed v. Donovan, 114 Mass. 181; Bradstrcet v. yfx/Jr/^'^
Butterfield^ ante, 339 ; Hassett v. Crafts, ante, 513. Such statutes /

'

^li somewhat analogous to statutes confirming deeds acknowledged (^^'^^^

before a person acting as a magistrate, whose commission as such had '^Jl.'A ^^fg/\/L are somewhat analogous to statutes confirming deeds acknowledged vy/^-^-^

Mfi^ before a person acting as a magistrate, whose commission as such had '^^^ ^^n"^^^
expired, which could not have been questioned collaterally, he ])eing C,-{/x(^a^ •

^f.

luA- an officer de facto. Brown v. Limt, ?>1 Maine, 423 ; Denny y . Mat- ^^ P^^

.Vm/^A, 99 U. S. 20, 24. ^/ ^ .^..^A^
I / «oon, 2 Allen, 384; Sheehan's Vase, 122 Mass. 445, 447; Ilussey v.

''^'- " "^ • ^Z)

'St^ Smith. 99 IT. S- 20. 24. . / ^ cu^^^-^d

^^ 3cK, Cases of statutes curing defects in the execution of private

deeds and instrum ents, so as to give them effect according to the in- ^^^Q^^
^' tention of the parties and the equities of the case . Randall x. Krelger, ^tl<i '(L^Ax^-

JCS\M 23 Wall. 137; Wildes \. Vanvoorhis, 15 Gra}', 139; Denny v. Mat- ^J) ^^ {rC

'i toon, 2 Allen, 377, 378, 383.
'

^^^"t LxfA-
4th. Cases of statutes confirming votes of towns for municipa l or Ay^^^-^'^J^

public purposes, which are within the i^aramount control of the legisla- - xM ^'^-^^ ^
/"r ^ turCi Thomson v. Lee County, 3 Wall. 327; Beloit v. Morgan, 7 ^^j, jhuX^i^
*

Wall. 619; New Orleans v. Clark, 95 U. S. 644; Guilford y. Sujyer- ^^
visors of Chenango, 3 Kernan, 143 ; Allen v. Archer, 49 Maine, 346 ;

"lAJ^^^-

Freeland V. Hastings, 10 Allen, 570.
/^j-c-Jir '^'^^'^

5th . Cases of statutes confirming informal or irregular assessments ^ J j
of taxes, so that they might l)e collected in the future, but not un<]er- ''f^'^-^'f^

taking to give force to illegal seizures or sales of property alreadv ^ nc^^^ /tXv

made . Mattingly v. District of Columbia, 97 U. S. 687 ; Grim v. An^,fsAjfA
Weissenberg School District, 57 Penn. St. 433 ; Hart v. Henderson, (/_

17 Mich. 218. itj^ ^^^^

6lh. Cases in which the only point before the court was whether the ay^ £ciUA-
statute in question contravened the Constitution of the United- States , p
as being an ex post facto law, or a law impairing the obligation of

^^^

contracts . Colder v. Hxdl, 3 Dall. 386 ; Satterlee v. Matthewson, 2 M<,
Pet. 380 ; Watson v. Mercer, 8 Pet. 88 ; Charles River Bridge \. (L . /

Warren Bridge, 11 Pet. 420; Baltimore & Susquehanna Railroad \- (AyiM^^^^y^
Neshit, 10 How. 395; Carpenter v. Pennsylvania, 17 How. 456; Qjrft-4S^^-
Florentine v. Barton, 2 Wall. 210.

^ P
^

The other cases in the courts of various States, cited in argument, JljiGi.^L/L^^
'^

afford no precedent for the action of the legislature in the statute be- /J- \. _
fore us, depend much upon the constitutions and usages of the- several -^t^-^'^^- ^
States, and cannot be examined in detail without extending this opinion-J- . a a/xt-
to too great a length.

^ ,

The result is, that in Forster v. Forster the bill in equity by the owner ^iX*^ Am^
of the landj to remove a cloud upon the title l>y reason of a sale for ^ ^'

W

taxes under a defective notice, is maintained. Davis v. Boston, ante, -^'-^'-^ ' ^

[129 Mass.] 377. Decree for the plaintiff. jUf^^t\ ''-I

Ix IVew Orleans v. Clark . 95 U. S. 644, 650 (1877), Mr. Justicr
,
^lfJlM^'j^^~

Field, for the court, said :
" This was an action upon several coupons
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•
Xcv<A^*-e^^^_

interest annexed to bonds issued by the late city of Carrollton, in

<JL '^vo - Louisiana, to the Jeflferson City Gas-Light Company, a corporation

J.
f /^y. created under the laws of that State, for laying gas-pipes through certain

-Ln'^
1/ streets of the city, and introducing gas for tlie use of its citizens. The

IjuXjC^ ^ l)onds were indorsed by the president of the compan y. %Yith its guar-

i liM.4 nnty, fnr tlie |)ayment of their
ij
iiiicipal and interest. His authority

/ /> to make tins guaranty, so far as it relates to the interest, was denied
^ ^. by the conipany ; but the Circuit Court held that the admissions and

t,4x,^v<.
g*^.i^j^.,^^.e i,j (^iie case showed 0. prima facie case of liability.

r - -]- "The bonds were issued pursuant to an ordinance of the city, which

' / provided fur the payment of the interest thereon, but made no provision

'Yyi'U^'^ '%
fo,. the payment of the principal ; and for this omission, and because

//. ^iAiA-^ ^<^ llipy we re issued in aid of a private corporation, th eir validity was

li
' 'questioned by the city of New Orleans, upon which the liabilities of

'Hu. ,iAy(rrn Carrollton were cast upon its annexation to that city
;
and as it was

'

A ttu contended in answer to this position that the legislature had subse-

^y uA^'
qucntly, in the Act of annexation, legalized the issue, the power of the

^
jn^i^u. tA/t^tc lotTJslature to do this was denied, but the Circuit Court held that the

/^jLt''uA.A.^
h'g'slature possessed the power ; and the city of New Orleans was

^^^''•^•^^^^ adjudged bound to pay the bonds.

^ irL i^'^^'-^'^ "The record shows that the bonds were issued after the work had

If A (rtCt^ been done for which the contract was made and the gas had been

XlviUr*^^^^' introduced into the city, and that they were transferred to the plaintiff

7*^ V ,j> for n v.abifible consideration. . . .

{4a^ u^Ca:^ .t An Act of the Legislature of Louisiana, passed in March, 1855,

7^ ^^ . had declared that the constituted authorities of incorporated towns and

(7 cities in the State should not thereafter ^ have power to contract any

.t4.cA/>X^ debt or pecuniary liability, without fully providing in the ordinance

AuA- -Ce^ creating the debt the means of paying the principal and interest of the

'Z ^v] debt or contract.' This enactment imposed a restriction upon the

% ([/liMr creation of liabilities by municipal bodies, which could not be disre-

'

Jijij<^>^ garded. It was intended to keep their expenditures within the ir

d Lt^ ' """^^"^ ' ^"^ i ts efficacy in that respect would be entirely dissipated, if

"^ rZi - flebts contracted in violation of it were held legally binding upon the

\./jlC^ (u-l^ municipalities .

r/ XuJticA.
" Assuming, then, that the bonds were invalid for the omission

^^ stated, they still represented an equitable claim against the city. They

[KjfU^^'^ were issued for work done in its interest, of a nature which the city

f-fj. required for the convenience of its citizens, and which its charter

^ "^ authorized. Tt was, therefore, competent for the legislature to inter-

j(yU*
^J^-^

fej-e and impose the payment of the claim upon the city. The books

ytuJnli^^^^^ are full of cases where claims, just in themselves, but which, from

/ ^ ^.fyyi4/^
some irregularity or omission in the proceedings b}' which tliey were

V) V created, could not be enforced in tlie courts of law, have been thu s

y(/i4_,AjU<j>(^^^i recognized and their payment secured . The power of the legislature

to require the payment of a claim for which an equivalent has been
'^ ^ "y received, and from the payment of which the city can only escape onl;Ccc-

'jTu^^^ ^v ^ h'H- "^ "^^ V^. ^^ "^
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technical grounds, would seem to be clear. Instances will readily occur I)
, Q \ry

to ever}' one, where great wrong and injustice would be done if provi- tx^

sion could not be made for claims of this character. For example. (IjifC^ ^x^hX

services of the highest importance and benefit to a city may be reu- / iji ^
dered I'n r^pfPT]ding it, perhaps, .against illegal nnd extortionate de- '^Tl^
mands ; or moneys may be advanced in unexpected emergencies to •

(^^ ^^aJlirA
me et, possibly, the interest on its securities when its means have been

suddenly cut off, without the previous lc<rislutive or municipal sanction A^-'^^ '^
/?

required to give the parties rendering tlie services or advanciiiL^ the
^J^^a^ (7i~-^-

monevs a lesfal claim against the city. Tticrc would be a great defect T ^

in the power of the legislature if it could not in such cases require pay- -^-Iaa^aX^^

ment for the services, or a reimbursement of the moneys, and the 4L-lj^^\fi(AAX'\

raising of the necessary means by taxation for that puriwse. A very
^

' /

difiPerent question would be presented, if the attempt were made to ^^^j-tx^^a^*^^

apply the means raised to the payment of claims for which no consid- jJ
^fj^

eration had been received by the cit}-. fr-f^ ^'-^ "

" Tlie Actof 1874 . which annexed CarroUton to New Orleans, provided

that all property, rights, and interests of every kind of the former city

should be vested in the latter, and that the debts and liabilities of o ~S^
^ryjujb^.

CarroUton, ^ including the funding and improvement bonds, and the \^

bonds issued to the Jefferson City Gas-Light Company, and known sls ^^^^J^J^a^Jx

gas bonds. ' should be assumed and paid by the city of New Orleans

;

and that city was in terms declared liable therefor. Independently of "^ ^X^-^-^-^j

this legislation, the liabilities of CarroUton would have devolved with
^^^;^;(;^ faaj^

its property upon New Orleans on the annexation to that city, so far, .

at least, that they could be enforced against the inhabitants and prop- VO
^f>

'^^

erty brought by the annexation within its jurisdiction. Broughton ^'- -^. "

ojj^
Fensacola, 93 U. S. 266. Equitable claims which had existed against

^^'^

the dissolved city would continue as before, and be equally subject tovurvi/i

,

legislative recognition and enforcement, or their payment might ^^̂ i. jQ^ Jit

-

required, as in this case, by the Act of annexation . The power oC*^ ^ |-

taxation which the legislature of a State possesses may be exercised to /2a^ ia/ '^

any extent upon property within its jurisdiction, except as specially i^j^,^^..^^^

restrained by its own or the Federal Constitution ; and its power of jf^^^-^^ i ^

appropriation of the moneys raised is equally unlimited. It may ap - ytXA/L-00|p^

propriate them for any purpose which it may regard as calculated to Cxa^^
promote the public good. O f the expediency of the taxation or the ^^ /?

wisdom of the approiH-iation it is the sole judge. Tlio power which it iXaM^^
may thus exercise over the revenues of the State it may exercise over ^/^^^^^^^^^vi •

^^^O-^-A

the revenues of a city, for any purpose connected with its present or "^^^"^j^
.

past condition, except as such revenues ma}', by the law creating them , jU C^-^'^^
'

be devoted to special uses ; and, in imposing a tax, it may prescribe (J - ,^

the municipal purpose to which the moneys raised shall be applied . A '--^^^ k.^^^ "

city is only a political subdivision of the State, made for the convenient
'^^jx-U .

administration of the government. • It is an instru mentality, witli pow-

ers more or less enlarged, according to tlic requirements of the public. <! .ci^ >r.-<^^

and which may be increased or repealed at the will of the legislature. \ ^^ v frt-r^^
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In (lircetinff, therefore, a i)articnlar tax by such corporation, and Uir

a ppio|)riatic)ii of the proceeds to sonic special municipal purpose, the

Ic^nslaturo only exercises a power through its subordinate agent which

it could exercise directly ; and it does this only in another way when it

il irccts such corporation to assinnc and pav a ])articular claim not

Ictrallv binding for want of some formality in its creation, but for which

the corporation has received an equivale nt. The People ex rel. Bland-

ing V. Burr, 13 Cal. 343 ; Toicn of Guilford v. Supervisors of Chenango

County, 18 Barb. (N. Y.) 615 ; s. c. 13 N. Y. 143.

" The Constitution of Louisiana of 1868, which provides that no retro-

active law shall be passed, does not forbid such legislation. A law

reiiuiring a mu nicipal corporation to pay a demand which is withou t

legal obli iiation, but which is equitable and just in itself, being founded

11pon a valuable consideration received by the corporation, is not a

retroactive law, — no more so than an appropriation Act i)roviding for

the payment of a pre-existing claim . The constitutional inhibition

does not apply to legislation recognizing or affirming the binding: obli-

gation of the State, or of any of its subordinate agencies, with res|)ect

to past transactions. It is designed to prevent retrospective legislation

injuriously affecting individuals , and thus protect vested rights from

invasion. Judgment affirmed^ ^

xmri In Tabor v. Ward, 83 N. C. 291, 293 (1880), in an action on a

a^<^9(A->rNv (A^ ^bond given in 1866, the plaintiff was excluded as a witness, on the

/ li ground that, although competent under the laws of the State as the y
*^ 'U-VNvA H

t;xisted when this bond was given, he was made incompetent by a

l;^ \Xf(i/v statute of 1879. On exceptions, the ruling was affirmed. Ashe, J.,

\: J for the court, said : " The mischief in the law intended to be remedied
Jl/\ CjxjJjA

,^y ^jj^ ^^^ Qf Igyg ^j^g^ |.|jj^^ i,^ actions upon judgments and sealed

^/^<^^-VAAtutA4 notes, where payment was pleaded, the plaintiff, after the Act of 1866

jj and section 343 of the Code, might be a witness for himself or might
'^

I
. use the defendant as a witness to rebut the presumption of payment

'

'
^^i'^ ^-^^

arising from the lapse of time. The Act of 1879 was passed to remedy

lL J that defect in the law. There can be no doubt about the intention of

I

ebt'tWN'^^
^j^^ legislature, and it is the duty of the court to so construe the Act as

I
0-« (^fvu)t^- to effectuate that intention. . . .

-b V-vc?^^^ " ^"* '^ ^^ insisted on the part of the plaintiff, that if this construc-

^ tion be given to the Act of 1879, then it would be obnoxious to the

\^ {jrwA objection of being retrospective, and that retrospective laws are not

\j^x/^c7uMt\j<. countenanced by the Constitution of this State. ^£ j)Ost facto laws

f] (I are forbidden by section twentj'-three, article one, of the State Constitu-

j
G< KpJM. i.AM/ tion^ but they refer exclusively to crimes. There is no provision in the

\0 Constitution of this State nor in the Constitution of the United States

;
'

^
which prohil)its the passage of retroactive laws, as distinguished from

-RCvjtA <^*>'^-^ those that are ex post facto, unless they are such as impair the obliga-

j
'^"-^-^•^^^''H/p^ -

1 ^^p^ gQ fj^i^ ^ ^ Y., 102 N. Y. 48 ; O'Hara v. The State, 112 N. Y. 146. — Ed,

4fiAcAr. rH ILC ^ tL^ Ia^^ vxjv^^r;^ -xr^lj^ ^i^ ^^^ • .vx^^--M
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tion of contracts or disturb vested rights. Retroactive laws arc not C-tM^'^

onh' not forbidden by the State Constitution, but they have been sus- \\_ccAfi, A-<->C?

tajned by numerous decisions in our own State. See iState v. JJond, i

4 Jones, 9 ; State v. JSell, Phil. 7G ; St(xte v. J^ool, 5 Ired. 105, and - n '

Hmtony. Ilinton, Phil. 410, where it was express!}- held 'that retro- y^^^^r^

active legislation is not unconstitutional, and that retroactive legislation ^JI^AQa^-^^
is competent to affect remedies not rights.' ^ '

" It is well settled b}' a long current of judicial decisions, State and ^^ ,

Federal, that the legislature of a State may at any time modify tlie /to<?H ^
remedy, even take away a common law remedy altogetlier, wiihuut y^^e^^^^M^.

substituting any in its place, if another efficient remedy remains, witli- -. XtcKti
out impairing the obligation of the contract. And whatever belongs

to the remedy may be altered, provided the alteration does not im[)air -"^^"^^ t^cuu,

the obligation of the contract. Cooley, Const. Lim. 350. Laws "pP^^ /\uX
which change the rules of evidence relate to the remed\' only. They - ^

are_at all times subject to modification and control by the legislatu re y
and changes thus made may be made applicable to existing causes of lr~cL^ '^^'-^ >

action. Howard v. 3Ioot, 64 N. Y. Rep. 262 ; Cooley, 353. They are ^ /^^f
incident to the remedy, and if the remedy may be abolished or modified , illjcMiy^^^
a fortiori may the rules of evidence be changed or abrogated. iT

"Retrospective laws would certainly be in violation of the spirit of ^^^^^ ^za^^

the Constitution, if they destroyed or impaired vested rights. But i^Jj^cuJ^

there is no vested right involved in our case to be affected by the retro- JiLi^^^^jd
spective operation of the Act of 1879. We have seen that rules of evi- '^^ "^

dence are incidents to the remed}', and one can have no vested right in £X/<^ /i^X^

a rule o'f evidence when he could have no such right in the remedy ,

and it is held in Bishop's Cr. Law, § 214, Com. v. Com'rs, 6 Pick. 501,

and Washington Toll Bridge Co. v. Com'rs, 81 N. C. 491, that there

is no such thing as a vested right in an}- particular remedy. There is

no error and the judgment is affirmed." ^

^^^ ~~
1 Spa P!rh v Plr,»r7^r, R^ N. H. 304: Soutkwick V. Soutliwick, 49 N. Y. 510, 517,

Hopt V. Utah, supra, p. 1469, n. — Ed.

NOTE.

The subjects of this chapter are further illustrated, incidentally, in

the next one.
^

.
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CHAPTER IX.

STATE LAWS IMPAIKmG THE OBLIGATION OF CONTRACTS.J

<^Lu^^^^ ^^^-^ rail'way company v. rock.

(^-tluc'v. TC'Mf^'^^^^^^ Supreme Court of the United States. 1866.

tc ^VMXr< Xi€.\X£v^-^ [4 Wall. 1/7.]

Ctru^^Z^ ^"^^This was a motion by Mr. Templiu to dismiss a writ of error to the

i ^Xflyu/K Supreme Court of Iowa, issued under the twenty-fifth section of the

^
. i Judiciary Act, which gives authority to the Supreme Court of

Irv-LiA.
^
U

the U niteTT States to review final judgments in the highest court

X>^'UiMA tLa of a State *^ where is drawn in question the validity of a statute of or

- an authority exercised under any State, on the ground of their being

yuv. C« .
hrruA repugnant to the Constitution of the United States, and the decision

(I . -f^-t .
is in favor of such validity ; or where is drawn in question the con -

OAX^A^
struction of any clause of the Constitution, &c., of the United- States ,

[Ox^ and the decision is against the title, right, &c., specially set up or_ (

.^J claimed under such clause."
(^^^^ The case was thus :

Q^»r\\^SX^AM^'i<. T?of.k, nn hphnlf of himself and the other resident tax-pavers of Iowa

7 t^' County, filed his bill in the proper State court against the Missouri and
"y^

/ . Mississippi Railroad Compan y, plaintiff in error, and Wallace , county
-A/.^Aa^'*^

j^tige of the said county. He prayed that certain bonds, purporting to

\a^ U be the bonds of the County of Iowa, which he alleged to be then in tlie

V"^ t/tuL'^^ .
possession of the plaintiff in error, should be declared void, and that

. (j plaintiff should be enjoined from negotiating them ; and that the

fZuX cmi-
' c ' , ^ From Madison's Debates in the Federal Convention, 5 Ell. Deb. 546 [Sept. 14].

Z"^*'^*^"'*'^
" Mr. Gerry entered into observations inculcating the importance of public faith,

U^jci, ^^^ ^"'^ the propriety of the restraint put on the States from impairing the obligation of

r '1. jU /-^ contracts ; alleging the Congress ought to be laid under the like prohibitions. He
^"^'^''^^^^^ijr' ^ made a motion to that effect. He was not seconded."

-A^ (^/^ In Mitchell V. Clark, 110 U. S. 633, 643, Miller, J., for the court, said ;
" It is no

^^^^i answer to this to say that [the Act of Congress] interferes with the validity of con-

tLix Ac*^'*--*^^ " tracts, for no provision of the Constitution prohibits Congress from doing this, as it

(] does the States.
"

'^yiAjAAAA, >/ For the way in which the ( lause of the United States Constitution relating to this

jj _i_ J. subject (Art. I. s. 10, supra, 408) came to be adopted, see the passages from 5 Elliott's

MM /MAA ' Debates, supra, p. 1433. All that relatesto this matter, in the Debates, is there given.

- -(^tjL —Ed. - _
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M'C_

county judge should be enjoined from levyino; or collecting any tax to -lA/^'H '^^^AX

pay said bonds or the interest on tbem. y^^uJu-o-^v^*^
The bill of complainant asked for relief on two grounds : 1. That the ^ t n

county judoe disregarded the requirements of a certain statute set forth
^^'"'^^

in the bill, in the submission to the vote of the people of the f|uestiou »/\-<-<.<:'r
"*

of issuing the bond s. 2. That the county judge and the Railroad Com- AjejAxif
pam^ to whom they were first issued, were guilty of fraud in the issue / t-i ^"f-

of the bonds.
-f.MOc^C^.

Thfi ennrt decreed as praved bv Roctk. and the Railroad Company T^ (Lff\jUtf,

appealed to the Supreme Court of Iowa , which affirmed tliat deciee. Jl
More than two years after this affirmance, the Chief Justice of that

^^-^(^^^^
J^'

court certified that , upon the hearing in that case, there was drawn in -{/u^cK it\^

question ; 1. The validity of the Constitution of the State of Iowa as /,«w V^ Iz-y-t/^

being repugnant to the Constitution of the United States. 2. That /

clause of the Constitution of the United States which provides that no (M. [AM ^l^^'^^^^

State shall pass any law impairing the obligation of contracts. 3. Tljat ^ L\iiA^A
clause of the Constitution of the United States which i)rovides tliat

said Constitution shall be the supreme law of the land. And it was a>C*^ l.cX(..C*^**

further certified, that the decision was against the right claimed under U^ri/ix^
the Constitution of the United States and the several clauses thereof. L^jn/yix
The ground of the motion made to dismiss was, that it nowliere ^^A-^^^dtAuAA.

appeared by the record that the question of the repugnancy of the - yr>c( o( ^
laws and Constitution of Iowa to the Constitution and laws of the - ,

United States was passed upon ; and that the certificate of the judge A>*Ar*^-^^^c^

would not of itself conclude the court on that matter. rif ajuU^-V^^
Messrs. Grant and Cook against the motion. '^

Mr. Justice Miller delivered the opinion of the court. ^ ^^''^^ ^^

^

After a very careful examination of the record of the case, we are yXj^^^A. '^

unable to discover that either the validity of the Constitution of the ^n
State of Iowa, or the clauses of the Constitution oF tlie United States -CXAAa^

n/isuMA
mentioned in the certificate, are involved in that record, or were CM. '^ /(

decided by the court. ^It is probable that counse l, in the argument of , / j ^Ji^K

the case in the Supreme Court of Iowa, insisted that these matters .

were involved, aijiL that the Chief Justice felt bound to certify, wlien f2Kj^A^'^^^^^^^

requested , that they were drawn in question .> But if the record does ro _^^ ^^
not show that they were necessarily drawn in question, this court can-

^ J^ j
not take jurisdiction to reverse the decision of the highest court of a <:::r?^-r^^ ct.^*-

State, upon the ground that counsel brought them in question in y^^c^jU «-

argument. "

.

In Lawter v. Walker.^ 14 How. 149, a case was brought here on a (^tiy^^*^j^

certificate from the State court. It was dismissed for want of jurisdic- ^7/ Qg^u.
tion. The court said :

" The twenty-fifth section of the Judiciary Act -^ ^^
requires something more definite than such a certificate to give to this

74,/^^, ^vi -

court jurisdiction. The conflict of the State law with the Constitution ;_,^\^ tL^
of the United States, and a decision bv a State court in favor of its '

- -•
-t\A

validitv. must appear on the face of the record before it can i^c re-ex- Mma<^4>-^

amined in this court. It must appear in the pleadings of the suit, or -'

Ck «MM^- '^J);^ '\^^^xk \j^~Mj^ Or-^/^ (r«- /^-fvv>ot A(^^xj-o\~^^

tkt (iej5,t/L<^^rw oJ? "tiuj. C:£)zdLx ^tATsAAi .noAA^ .^u^aX
ixJLKr
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iVuin the eviclcia-o in the coui-se of the triiil, in the instructions asked

fur, or IVoui cxc>.-|)Uons taken to the riiUnir of tlie court. It must be

th at such a (uiestion was necessarily involved in the decision, and that

the Stale court wouUl not" have uiven judiruieiit wilhont decidinji it ."

To the same ellect is the case of M'dls v. Brown, 16 Pet. 525.

The bill of complainant claims relief on two grounds:

1. That the county judge disregarded the requirements of the statute,

'

/»
/' ^/: //' i» the sul)mission to the vote of the people of the question of issuing

(^J(yU^^V^\
ti,e bonds.

2. That the county judge and the Railroad Company, to whom

they were first issued, were guiltv of fraud in the issue of the bonds .

The court may have held the bonds void on the latter ground, and

may have based its decree on that allegation . If so, there can be no

pretence that such a ground involves any question of the Constitution

y of the U nited States or of the State of Iowa .

In the argument of counsel before us, no attempt is made to show-

tha t any jjrovision of the Constitution of tlie State of Iowa conflicts in

any way with the Constitution of the United States. The whole case
,

iu the language of the brief, is put upon the ground that the '-'- Suprem e

Court of Iowa has made a decision in this case which impairs the

obligation of _c<:>ntj'acts ;
" and the argument goes upon tUe lunc'ia -

mental error that this"court can, as an appellate tribunal, reverse the

decision of a State court , because that court may hold a contract to be

v/)id which this court might hold to be valid. If this were the law
,

pvpi-y ense of ft contract held by the State court not to be binding, for

any cause whatever, can be bi-ought to this court for review, and we

should thus become the court of linai resoit in all cases of contrac t,

w liere t.he decisions of State courts were against the validity of the

contracts set up in those courts.

This, obviously, was not the purpose of the Judiciary Act. It mustt

he the Constitution, or some law of the State, which impairs the obliga-

tion of the contract , or which is otherwise in conflict with the Constitu-

tion of the United States : and the decision of the State court must

^oaA til

tyU/p( /^^ ' sustain the law or Constitution of the State in the matter in which the

conflict is supposed to exist , or the case for this court docs not arise .

No such thing appears in the case before us . which is the case of a

citizen of Iowa, suing a corporation of Iowa, in the Iowa courts, their

rights being determined either upon a construction of local law in no

way in conflict with the Federal Constitution, or else upon a simple

question of fraud.

The writ of error must be Dismissed}

1 Anrl so Knox v. Exchanrje Bank, 12 Wall. .370 ; Lehigh

U. S. 388 ; St. Paul ^-c, Ry. v. Todd Co., 142 U. S. 282.

Water Co. v. Easton, 121

Compare DeJmas v. Ins.

Co. 14 Wall. 661.

In N. 0. Wafenrnrl-s Co. v. Ln. Snfjar JRef. Co., 12.5 U. S. 18, Gray, J., for

the court, said :
" In order to come within the provi.sion of the Cori.^titution of the

United States which declares that no State shall pass any law impairing tlie obligation
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of contracts, not only must tlie obli^j-atiuu of a coutract have been impaired, luit it

must have beeu innxiired by a law of the Stale . T he i)roliibitiou is aiiiuil at llie

legislative power of tlie State, and not at the decisions of its courts, or the ails of

administrative or executive boards or officers , or the doini^s of coriioralioiis \jr

individuals. i

^ ~^Thi7cburt. therefore, has no jurisdiction to review a judj^nncut of tlie lii^iiest court

of a State, on the ground that the obliuatiou of a contract has been imijaired, uiilci-s

some legislative act of the State has been ujjheld by the judgment .son^lit to be

reviewed. The general rule, as applied to this class of ca.ses, has been clearly slated iu

two opinions of this court, delivered by Mr. Justice Miller. . . . [Here follow pas- , j Oi-
sages from R. R. Co. v. Rock, 4 Wall. 177, and Knox v. Exch. Bk. 12 Wall. 379.] // /{iW^ti fo^'

" As later decisions have shown, it is not strictly and literally true, that a law of a

State iu order to come within the constitutional prohibition, must be either iu the

form of a statute enacted by the legislature in the ordinary course of legislation, or iu

the form of a constitution established by the people of the State as their fundamental ^
law. In Williams v. Bniffij, 96 U. S. 176, 183, it was said by Mr. Justice Field, deliver. Z^f/uJr^diA -

ing judgment, ' Any enactment, from whatever source originating, to which a State . ^^ y

gives the force of law, is a statute of the State, within the meaning of the clause cited -oXL /Sa^^
relat.iug to the jurisdiction of this court' (Eev. Stat. § 709); and it was tlierefore

Jt/yjiilrl A.

held that a statute of the so-called Confederate States, if enforced by one of the States '^^^^'^^

as its law, was within the prohibition of the Constitution. touA/ rf CM*^
" So a by-law or ordinance of a niuui cipal corporation mav be such an exercise of / /« l^^

legislative power delegatedl7vl;he legislature to the corporation as a pohtical sulidi- /3a 4/^ kTCUX

vision of the State, having all the force of law within the limits of the municipal ity, W^ Au/jiAlAM^
that it may properly be considered as a law, within the meaning of this article o7"the

1 \

Constitution of the United State s. For mstance. the power of determining wliat ])cr- (j^ ^ [ \ MX,
sons and property shall be taxed belongs exclusively to the legislative branch of the

. ^j/ ^ ' j

government, and, whether exercised by the legislature itself, or delegated by it to a VMJ( Aii ^^
municipal corporation, is strictly a legislative power . United States v. New Odeuus, ^ d/0 J[;tvc\*
98 U. S. 381, 392; Meriwether v. Garrett, 102 U. S. 472. . . . "^Zj

"But the ordinance now in question involved no exercise of legislative power. The
Q^ Sou>Xf ^Cw<t

legislature, iu the charter granted to the plaintiff, provided that nothing tlierein should
n_ ^ ^

' be so construed as to prevent the city council from granting to any person or per- -O^^UUM,

sons, contiguous to the river, the privilege of laying pipes to the river, exclusively for

his or their own use.' The legislature itself thus defined the class of persons to whom,

and the object for which, the permission might be granted. All that was left to the

city council was the duty of determining what persons came within the definition, and

how and where they might be permitted to lay pipes, for the purpose of securing their

several rights to draw water from the river, without uureasonable interfering with the

convenient use by the public of the lands and highways of the city. Tliii_ai]£_iili^s

established by the legislature, and its execution only committed to the municipal

authorities . The power conferred upon the city conncil was not legislative, but

administrative, and might equally well have been vested by law in the mavor alon e, or

in any other officer of the city. Railroad Co. v. Ellerman, 105 U. S. 166, 172 ;
Dnij v.

Green, 4 Cush. 433. 438. ( The permission granted bv the citv conncil to the defemlant

company, though put in the form of an ordinance, was in effect but a license, and not

.g by-lawof the city, still less a law of the Stated If that licen.'^e was within the auth or-

ity vested in the city council by the law of Louisiana, it was v.alid ; if it transcended

that authority, it was illegal and void. B

u

t the question whether it was lawful or

unlawful depended wholly on the law of the State, and not at all on any provision o f

the Con.stitution or laws of the United States. ...
" The result of the authorities, applying to cases of contracts the settled rules, that in

order to give this court jurisdiction of a writ of error to a State court, a Federal ques-

tion must have been, expres.sly or in effect, decided by that court, and, therefore, that

\ when the rpcord shows that a Federal question an,l another .|i]estioii were presented to

\ th.at court andjtg_jj£cision turned on the other oue.<tion onlv. this court has no jnxjs -

be summed up as follows : WiltULJl"' Stnte court qvyi'ly.^ ayainst ;\
n;^t

II. — 97
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Supreme Court of the United States. 1893.

^
,

1 iT ^ . ^^USTIS V. BOLLES.

^^^
. ^, ^ I

[150 U.S. 361.]^

' Mr. Conrad Reno (with whom was Mr. William A. Madeod on
.TOJa^koA-j^^j^g

brief), for plaintiffs in error.

\\/cu-^ xXoA.-^^ -Mr. Edwin B. Hale (with whom was Mr. James B. Richardson

-jlJ '^t^j*.'^ on the brief), for defendants in error.

/ -' ^ Mr. Justice Shiras, after stating the case as above reported, deliv-
'^^^^

ered the opinion of the court.

It is settled law that, to give this court jurisdiction of a writ of error

to a State court, it must appear affirmatively, not only that a Federal

question was presented for dpftision by thf; Statfi CiOUlt, bllt that Jt.S

decision was ppopssm-y to tbo. rlpteiminntion of the cause, and that it

was actually decided adversely to the party claiming a riglit under the

Efidpral laws or Constitnt.inn, or tliat t.hP, .ill(ip:m(^llt fiS l(;H(h;r(;d cioilld

not have been given without decidino; it . Murdoch v. Memphis., 20

Wall. 590 ; Cook County v. Calumet & Chicago Canal Co., 138 U. S.

635.
'^""

' '
. I t is likewise settled law that, w^here the record discloses that if a

-\fjjX ^ 'V^ question has been raised and decided adversely to a i)arty claiming the

SiKt)(X ^ benefit of a provision of the Constitution or laws of the United States,

^^^
, another question, not Federal, has been also raised and decided again st

-^^ru Lvw/^ M\('\\ party, anri the decision of the latter question is sufficient, notwith -

£^ ..^ standing the Federal question, to sustain the judgment, this court wTll

. . , not review the judgment.
TOaa.-^'ua.

Jjj Elinger v. Missouri, 13 Wall. 257, 263, this court, through Mr.

-VjLuL (vO-^^^ "Justice Bradley, said: "The rules which govern the action of this

'J court in cases of this sort are well settled. W^here it a])pears by the

record that the judgment of the State court might have been based

'J

claimefl under a contract, and there was no law subsequent to the contract

clearlTI'ias 110 iurisiliction . ,^^Vhea J;lia.£.:i^^'-"cp -TrTfl thp. c.onstrurtiiwil ul aZE

undispnt^ed
,

and tlip }>ta'te court upholds^a^ j'ubstMiuent law, on t]ie urniUKl tl

n
this conrt

j:
(t. X^.-

)iitrnct are 7
^

hat it didi'^-

not imi.air ^!1P nldirrntion of t.TiP. ndndt.teil ((iiiri'act it is fi|ii;il|.v y\v\\x iJinli tilliiS cniirt

has iiirisdictiiin. AVhcn the State court Imlds tliat there. was a cnntraet conferring

c.ertaiii ricrh ts, and that a snhsequent law did not j^iipair tiKise ri^Mits. tins court lias

jnrisiUct.ion to consider the true constnutinii of the supuosed contract, and, it it is~f

opinion that it did not confer the rightsaffirined h\ the State court, and tberetorelFs

AKkSjUtAAjX. (L.
obligation was not impairedbv the suiiseduent law, may on that ground affirm the

' . ,
1

1 3ud,o-ment. 4So, when the State court upholds the sniisequent law, on the ground that

fiXJJX *-iAA^ i^^the contract did not confer the right claimed, this court may inquire whether the

fSjjJfjjijUAjjl^ fj^ I

supposed contract did give the right, because, if it did, the subsequent law cannot be
/wwvj

V . upheld. But when the State court gives no effect to the subsequent law, but decides,

AA.XA AA/M^ " on grounds independent of that law, that the right claimed was not conferred by the

1 "Iwvfl contract, the case stands just as if the subsequent law had not been passed, and this
^'^^"^^^^^^ court has no jurisdiction."

—

Ed.

n^'j[/,jj\\/UV\S-A^^" ^ The statement of facts is omitted.— Ed.
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pjt.hfir upon a law which would raise a question of repugnancy to the _.A^ Aa^V^^
(;on«;f,if.iit,ionj laws, or treaties of the United States, or upon some other -(Li
independent gronndT and it appears that the court did, in fact, base its U) i^-v-J^-tyt ^
judgment on such independent ground and not on the law raising the ^j i»X<.Wi fe
Federal question, this court will not take jurisdiction of the case, even

though it might think the position of the State court an unsound one. (/^ ttUy:^

But where it does not appear on which of the two grounds the judgment y 4 f^^^ 7y

was based, then, if the independent ground on which it might have been

based was a goodfand valid one, sufficient of itselt to sustain tlic juelg- iU*'i^ t
ment. this court will not assume jurisdiction of the case ; out it such y^y{j'a.-^' Z'mA^c-

independent ground was not a good and valid one, it will be presumed /
'tt't^t/

that the State court based its judgment on the law raising the Federal ' {j^^^^

question, and tliis court will then take jurisdiction." "^ /a/^^^^'
In Johnson v. Risk, 137 U. S. 300, the record showed that, in the

f /J «

Supreme Court of Tennessee, two grounds of defence had been urged, '^IjJlJi UA<^
one of which involved the construction of the provisions of the FederaF //-

nyxJi.

Bankrupt Act of March 2, 1867, and the other the bar of the Statute CU"^ "^
of Limitations of the State of Tennessee ; and this court held that ^^J^y,u^j^Kj~i A

I "where, in an action pending in a State court, two grounds of defence , . -tj^l

are interposed, each broad enough ta_defeat a recovery, and only one AA^^^

of them involves a Federal question, and judgment passes for the de-
~^ji^ ^IgAcJl 'tox^-

fendant , the record must show, in order to justify a writ of error from ^
.

Im

this cour t, that the judgment was rested upon the disposition of the - iMM ^^'^^'^Hw/i.

Federal question ;^and if tliis does not affirmativel}' appear, the writ of /"
Iva.

error will be dismissed, unless the defence which does not involve a
"y^^^'^^^^^^

^

Federal question is so palpably unfounded that it cannot be presumed yuyli^yC^ M/^
to have been entertained b}' the State court." ^ j )ji rlcfl/\.~

Different phases of the question were presented, and the same con- "^ ^
elusion was reached in Mnrray v. Charleston, 96 U. S. 432, 441 ; Jen- ,yi,iJi\Jt Tl*J

kins V. Loewenthal, 110 U. S. 222 ; Male v. Akers, 132 U. S. 554. / n J

In this state of the law we are met, at the threshold in the jjresent /lA.^JiA'^ H ^'^

case, with the question whether the record discloses that the Supreme .
/' / * jJ

Judicial Court of Massachusetts decided adversely to the plaintiffs in ^ «/MXa^,

error any claim arising under the Constitution or laws of the United

States, or whether the judgment of that court was placed on another

ground, not involving Federal law, and sufficient of itself to sustain the ocATt 4aV1

The defendants in the trial court depended on a discharge obtained ^
by them under regular proceedings, under the insolvency statutes of

1. jJ .. toU)
Massachusetts. This defence the plaintiffs met by alleging that the

^^-^^^'^

statutes, under which the defendants had procured their discharge , had {)/up^A^(^ ^
been enacted after the promissory note sued on had been executed and

(jj^fojujt^ a>'U

delivered, and that, to give effect to a discharge obtained under such ^^^LjsfA
subsequent laws, would impair the obligation of a contract, within tlie a^Ua^^^

meaning of the Constitution of the United States . Upon such a state j^^jj^ ^JW^^
of facts, it is plain that a Federal question, decisive of the case, was

n j^^^^j^f^Jl to
presented, and that if the judgment of the Supreme .Tndicial Court of ^

^ ^Am r, w4m ^-^^Y^ ,

tl^ tL ^A^ x^/u,^t^
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Massaehusctis gditulized that qiiosliun adversely to the plaintiffs, it

would be the duly of this court to consider the soundness of such a

judjliuent.

The record, however, further discloses that William T. F^ustU, repre-

sented in this court by his executors, had accepted and receipted for

the money which had been awarded him, as his portion, under the

insolvency proceedings, and that the court below, conceding that his

i-ause of af;tion could not be taken away from him, without his consen t,

by i)roccedings under statutes of insolvency passed subsequently to the

vi'^WuiT nf his rjo lil s. lield that tlie action of Kustis. in so nf^neptino- nnd

receipting for his dividend in the insolvency proceedings, w^as a waiver

of iiis ri^ht to object to the validity of the insolvency statutes, and that ,

accordingly, the defendants were entitled to the judgment .

The view of the court was that, when the composition was confirmed,

Eustis was put to his election whether he would avail himself of the

composition off'er, or would reject it and rel}' upon his right to enforce

his debt against his debtors notwithstanding their discharge.

In its discussion of this question the court below cited and claimed

to follow the decision of this court in the case of Clay v. /Smith, 3

Pet. 411, where it was held that the plaintiff, bj' proving his debt and

taking a dividend under the bankrupt laws of Louisiana, waived his

riglit to object that the law did not constitutional!}- applj- to his debt,

he being a creditor residing in another State. But in deciding that it

was competent for Eustis to waive his legal rights, and that accepting

h is dividend under the insolvency proceedings was such a waiver, the

court below did not decide a Federal question. Whether that view of

the case was sound or not, it is not for us to inquire. It was broad

enough, in itself, to sup|)Qrt the final judgment, without reference to the

Federal question.

The case of Beaupre v. JVoyes, 138 U. S. 397, 401, seems to cover

the present one. There the plaintiff in error complained that an

assignment of propert}', not accompanied b}- deliver}- and an actual

change of possession, was, as to him, fraudulent; and as his conten-

tion to that effect was denied to him, he claimed he was denied a right

arising under an authority exercised under the United States. But this

court said: "Whether the State court so interpreted the territorial

statute as to deny such right to the plaintiffs in error, we need not

inquire, for it proceeded, in part, upon another and distinct ground,

not involving any Federal question, and sufficient, in itself, to maintain

the judgment, without reference to that question. That ground is that

there was evidence tending to show that the defendants acquiesced in

and assented to all that was done, and waived any irregularity in the

mode in which the assignee conducted the business ; and that the ques-

tion, whether the defendants so acquiesced and assented with knowl-
edge of all the facts, and thereby waived their riglit to treat the

assignment as fraudulent, was properly submitted to the jury. The
State court evidently intended to hold that, even if the assignment was
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originally fraudulent, as against the creditors, b}' reason of Young,"

the assignor, remaining in apparent possession, " it was competent for

the plaintiffs in error to waive the fraud and treat the assignnuMit as

valid. . . . That view does not involve a Federal question. Whether

sound or not, we do not inquire. It is broad enough, in itself, to sup-

port the final judgment, without reference to the Federal question."

Having reached tlie conclusion that we are not called ui)on to deter^-

mine any Federal question, nor to consider whether the State court wa s

right or wrong in its decision of the other question in the case, it only

remains to inquire whether that conclusion requires us to afHrm the

judgment of the court below, or to dismiss the writ of error . An
examination of our records will show that, in similar cases, this cou rt

has sometimes affirmed the judgment of the court below, and sometimes

has dismissed the writ of error. This discrepancy ma}- have originated

in a difference of views as to the precise scope of the questions pre-

sented. However that may be, we think that, when we find it unneces-

sary to decide any Federal question, and when the State court has

based its decision on a local or State question, our logical course is to

dismiss the writ of error. This was the judgment pronounced in

Klinger v. llissoia-i, 13 Wall. 257 ; JV. 0. Waterworks v. Louisiana

Sugar Co.^ 125 U. S. 18; Kreigher v. Shelby Railroad^ 125 U. S.

39 ; De Saussure v. Gaillarcl, 127 U. S. 216 ; Hale v. Akers, 132 U. S.

554 ; Hopkins v. IIcLure, 133 U. S. 380 ; Johnson v. Risk, 137 U. S.

300, 307 ; and in numerous other cases which it is unnecessarj* to

cite.

Accordingly', our judgment is that, in the present case, the writ of

error must be Dismissed.

6(>^^—- Ji^ai'u^vl- C^
to

Ihf ]{. /I. prr ^-tr^'^

^<U

GELPCKE V. DUBUQUE.

Supreme Court of the United States. 1863. o r^^j.'ta,,^^^ ^^^^l^^a^P

[1 ^Tv;/L 175 ]
1

^^.J:^^^ iTK-h^^'

[The action in this case was brought in the District Court of the ^ Jjdjf/^ .

Un ited States for Iowa , which appears to have been sitting as a circuit (T

court under a statute of March 3, 1819 (9 Stat, at Large, 410, 412, (jJtJU>rdM^
s. 6). The plaintiffs sought to recover the amount of certain unpaid / / / -— /

coupons on bonds of the defendant.] 7^ iM^ x^U^Mj—

Mr. S. V. White and 3Ir. Allison, for the bonddiolders. Mr. Bissell, L^^j;^^^

Mr. Justice Swatne delivered the opinion of the court. J2u4MyJ
for the city of Dubuque.

The whole case resolves itself into a question of the power of the -iJ
(^J)//J4.

city to issue bonds for the purpose stated. - /! • •

1 The statement of facts is omitted. — Ed. '
\ f -a^

"\^ ^A^i-uoL /;1a>c>cX^ Am^(7U. cx/:^'t£^<nUL ^aX ol^^aIaXmt-^ .
^^^1^
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'

f td^ ^-^^"^ - 'I'li*^ Act incorporating tlic city, approved February 24, 1847, provides

I ^4. ,
as follows : [See the note below ^].

•^>' C'^i' An Act api)rovea January 28th, 1857, contains these provisions:

(XIX S^"^ [i>t'i'' the note below -'].

IJ ^ B v these enactments, if they arc valid, ample authority was given to

yiX^ n/tA^^''- th e "city to issue the bonds in question . Tlie city actcd UpQU tliJS

J <,-^"^*^f authority . The (lualiiications coui)led with the grant of power con-
^'^^^

'^^/rr t^^'"^il i'^ the 27th section of the Act of Incorporation are not now in

^ C/U^^^^^'^ question. If they were, the result would be the same. When a ggr-

•^ril^^^ P.P''-'^t'<J" ^^'•^s power^ under any circumstances, to issue negotiable secu-

^^ Q
K

'•>^^'<"s, the honii Me holder has a right to presume they were issued under

i^irr C^^'^iha circumstances which aive the requisite authority, and they are no

,. . more liable to be impeached for any infirmity in the hands of such a

J^l jL('\ ^"^^ holder than any other commercial paper . If there were any irregularity

Jy. ' 0(1/^ in taking the votes of the electors or otherwise in issuing the bonds, it

/^ 'm\Aa
^^ >"6'iiedicd by the curative provisions of the Act of January 28, 1857.

p^ pAHP/iM^
"Where there is no defect of constitutional power, such legislation , in

J(fiju:>X4^^ cases like this, is valid . This question, with reference to a statute

/ f containing similar provisions, came under the consideration of the

yt.iyOLi^< ^^'
Supreme Court of Iowa, in Mc3Iillen v. Boyles, 6 Iowa, 305; and

f4^ Cfiitl'^ again in 3IcM'dlenet al. v. The County Judge and Treasurer of Lee

^jjfj^ County, Id. 391. The validity of the Act was sustained. "Without
A^OyO ^ ^ these rulings we should entertain no doubt upon the subject. Wilkin-

yu^^\[vlc^ -^ son V. Leland, 2 Peters, 627 ; Satterlee v. 31atthewson, 2 Id. 380

;

Z^CfUA^ Baltimore d S. R. Co. v. Neshit et al, 10 Howard, 395; Whitewater

. ^r^ ^ Valley Canal Co. v. Vullette, 21 Id. 425.

^C/*-^
'^^

It is claimed '-' that the Legislature of Iowa had no authority under

ju/ £ijG^^ the Constitution to authorize municipal corporations to purchase stock

•

ff ^" in railroad companies, or to issue bonds in payment of such stock ."

a/' CJhl/lt
^ " ^^^'^- -"• 'T^''^*' whenever, in the opinion of the city council, it is expedient to

^
/ borrow money for any public purpose, the question sliairbe'sutrmitted to the citizens

t4jj^ C/U/k^^ Dubuque, the nature and object of the loan shall be stated, and a day fixed for the

' electors of said city to express their wishes, the like notice shall be given as in cases of

jij/V\ju\'}viA^ election, and the joaii shall not be made unless two-thirds of all tlie votes polled at

' snob election shall be given in the affirmative."

J A T/y y-ii--^^
" ^"^ ^° ^^^ approved .January 8th. 1 8.51 . the Act of Incorporation was ' so amended

'^
t p as to empower the city council to levy annually a special tax to pay interest on such

J^ tMLJ^^^"^^
loans as are authorized by the 27th section of said Act.' "

A . (I 1^
^ " That the city of Dubuque is herebv authorized and empowered to aid in the

-/^ /J^tiAl construction of the Dubuque Western and the Dubuque, St. Peter's & St. Paul R ail-

VI . road Con\panies, by issuing $2.50,000 of city bonds to each, in pursuance of a vote of

ayi t^*JM. iyh~ the citizens of said city, taken in the month of December, a. d. 18.56. Said bonds shall

/ / J inj
^^ legal and valid, and the city council is authori/.ed and required to lew a special tax

-A^ytUMC^^ ^
^y to_rne_et the urincipal and interest of said bonds, in case i t shall become necessary from

/ 1 I ^ the failure of funds from other sources."

4/t^" "The proclamation, the vote, and bonds issued or to be issued, are hereby declared

u /yP valid, and the said railroad companies are hereby authorized to expend the money
/ypijM^^^ Q arising from the sale of said bonds, without the limits of the city and county of Du-

I J Ct.c^X^"'^*"^' '" *'^^ construction of either of s.aid roads, and neither tlie city of Dubuque,

l^/X jfxVT^'

•

nor any of tlie citizens, shall ever be allowed to plead that said bonds are invalid."
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A.4riAy^

In this connection our attention lias been called to the following pro-

visions of the Constitution of the State : [See the note below ^].

Under these provisions it is insisted, —
1. Tha t the general grant of power to the legislature did not warran t

it in conferring upon municipal corporation s the power which was cxc r-

cised b}' the city of Dubuque in this case.

2. That the seventh article of the Constitution prohibits the conferring
of such power under the circumstances stated in the answer ,

— debts

oX counties and cities being, within the meaning of the Constitution

,

3. Tliat the eighth article forbids the conferring of such power upon

mun

i

cipal corporations by special laws-

All these objections have been fully considered and repeatedly over-

ruled by the Supreme Court of Iowa : Dubuque County v. llie Du-
buque & Pacific R. JR. Co., 4 Greene, 1 ; The State v. Missel, 4 Id.

328 ; Cla^yp v. Cedar Co., 5 Iowa, 15 ; Ring v. County of tTohnson,

6 Id. 265 ; 3Ic3IiUen v. Boyles, 6 Id. 304 ; McMillen v. The County

Judge of Lee Co., 6 Id. 393; Games v. Robb, 8 Id. 193; State v.

The Board of Equalization of the County of Johnson, 10 Id. 157.

The earliest of these cases was decided in 1853, the latest in 1859 . The

bonds were issued and put upon the market between the pedods named.

These adjudications cover the entire ground of this controversy . They

exhaust the argument upon the subject. We could add notliing to

what the}' contain. "\Ve shall be governed by them, unless there be

something which takes the case out of the established rule of this court

upon that subjec t.

It is urged that all these decisions have been overruled by the Su -

preme Court of the State, in the later case of the State of Iowa, ex

relatione v. The County of Wapello, 13 Iowa, 390, and it is insisted

that in cases involving the construction of a State law or constitution ,

this court is bound to follow the latest adjudication of the highest court

of the State . Leffingwell v. Warren, 2 Black, 599, is relied upon as

authority for the proposition. In that case this court said it would follow

" the latest settled adjudications." Whether the judgment in question

can, under the circumstances, be deemed to come within that category", '^u.M. ^ ^^^

1 "Art. 1, § 6. All laws of a general nature shall have a uniform operation."

"Art. 3, § 1. The legislative authority of the State shall be vested in a Senate

and House of Representatives, which shall be designated as the General Asseml)ly of

the State of Iowa," &c.

"Art. 7. The General Assembly shall not in any manner create any debt or debts,

liability or liabilities, which shall, singly or in the aggregate, exceed the sum of one

hundred thousand dollars, except," &c. The exceptions stated do not relate to this

case.

"Art. 8, § 2. Corporations shall not be created in this State |n- special laws, ex-

cept for political or municipal purposes, but the General Assembly shall provide by

general laws for the organization of all otiier corporations, except corporations with

banking privileges, the creation of which is prohibited. The stock-holders shall bo

subject to such liabilities and restrictions as shall be provided by law. The State shall

not, directly or indirectly, become a stock-holder in any corporation."

<S^ ^,'1- IQ 1 ^^ th -t/i-^ ~ -v-^-f^^^^^^ ^^'^

JiJLXJ^A^^Ay^.J^ vJUj^-^kx. ta^^AJ-^ . ^ -^

L^'.^ jL^L^:^ .^c^...^^-^—^H'^^'^'^

linrk ^^

cJ: tJW^^

tiu-iA^ -c^x I\ZM -T-^"^

-ti

y^
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u

it is not now necessary to determine. It cannot be exj[iecled that tins

court will follow cveQ- su cli oscillation, from whatever cause arising ,

that may uossiltlv occur . The earlier decisions, we think, arc sustained

by reason and aiitliority . They are in harmony with the adjudications

of sixteen Stales of the Union. Many of the cases in the other States

are marked by the profoundest legal ability.

The late case in Iowa, and two other cases of a kindred character in

"another State, also overruling earlier adjudications, stand out, as far

as we are advised, in unenviable solitude and notoriety. However we

may regard the hite case in Iowa as aflfecting the future, it can have no

effect upon the past. '^ The sound and true rule is, that if the con -

tract , when made, was valid by the laws of the State as then expounded

b\ ail 'Tcpartmcnts of the government, and ariministcred ni its courts of

jiistice, its validity and obligation "caniTprXe impaired by any subse-

quent action of leuislation , or decision of its courts altering the con-

struction of the law! The Oldo Life & Trust Co. v. JJebolt, 16

Howard, 432.

S. The same principle applies where there is a change of judicial de-

cision as to the constitutional power of the legislature to enact the law .

To this rule, thus enlarged, we adliere. ^ is the law of this court. It

rests upon the plainest principles of justice. To hold otherwise would

_, ,^^^_L /y-c^M^^ he ns unjust as to hold that rights acquired under a statute may be los t

x/a-

f

<

%U<Jt,

by its repeal. Tlie rule embraces this cas e.

Bonds and coupons, like these, bj' universal commercial usage and

consent, have all the qualities of commercial paper. If the plaintitTs

recover in this case, they will be entitled to the amount specified in the

coupons, with interest and exchange as claimed. White v. Tlie V. ct

M. R. R. Co.^ 21 Howard, 575; Commissioners of the County of

Knox V. Aspifiwall et aL, 21 Id. 539.

We are not unmindful of the importance of uniformity in the de-

cisions of this court, and those of the highest local courts, giving con-

structions to the laws and constitutions of their own States. It is the

settled rule of this court in such cases to follow the decisions of the

State courts. But there have been heretofore, in the judicial history of

this court, as doubtless there will be hereafter, man}- exce^jtional cases.

Wc^shall never immolate truth, justice, and the law, because a State

tribunal has erected tlic altar and decreed the sacrifice .

The judgment below is reversed, and the cause remanded for further

proceedings in conformity to this opinion.

Judgment and mandate accordingly.'^

' In a like case, Toivnship v. Talrott, 19 Wall. 066, 678 (1873). Swayne, J., for the

court. .sai<l :
" The National Con.stitution forhids the States to pass laws impairing

the obligation of contracts. In cases properly brought before us that end can be ac-

complished unwarrantably no more by judicial decisions than by legislation. Were we
to yield in cases like this to the authority of the decisions of the courts of the respec -

ti\:e. States, wo should abdicate the performance of one of the most important duties

w ith which this tribunal is charged, and di.sappoint the wise and salutary policy of th

e
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[Mr. Justice Miller gave a dissenting opinion, in the course of

which he said:] ''The general principle is not controverted by the

majority, that to the highest courts of the State belongs the right to

construe its statutes and its Constitution, except where they ina}- con-

flict with the Constitution of the United States, or some statute or

treaty made under it. Nor is it denied that when such a construction

has been given by the State court, this court is bound to follow it.

The cases on this subject are numerous, and the principle is as well

settled, and is as necessary to the harmonious working of our complex

system of government as the correlative proposition that to this court

belongs the right to expound conclusively, for all other courts, the Con-

stitution and laws of the P'ederal Government. See Shelby v. Guy^

framers of tlie Constitution in providiug for tlie creation of au iiulcpciiJeut Federal

iudiciary. The exercise of our appellate jurisdictiuu would be bat a solemn niockerv."

In Doug'ass v. Co. of Pike, 101 U. S. 677, 687 (1879), Waite, C. J., for the court,

said :
" We recognize fully, not only the right of a State court, but its duty to change

its decisions whenever, in its judgment, the necessity arises. It may do this for now

reasons, or because of a change of opinion in respect to old ones ; and ordinarily we

will follow them, except so far as they affect rights vested before the change was

made. The rules which properly govern courts in respect to their past adjudications,

are well expressed in Boijd v. Alabama, 94 U". S. 645, where we spoke through Mr.

Justice Field. If the Township Aid Act had not been repealed by the new Constitu-

tion of 187.5 (art. 9, sect. 6), which took away from all municipalities the power of

subscribing to the stock of railroads, the new decisions would be binding in respect to

all issues of bonds after they were made ; but we cannot give them a retroactive effect

without impairing the obligation of contracts long before entered into . > This we feel

ourselves prohibited by the Constitution of the United States from doing. We alway s

regret to find ourselves in conflict with the courts of the States in matters affecting

local law, but when necessary we cannot refrain from acting on our own judgment

without abrogating oxir constitutional jurisdiction."

For valuable comments on the doctrine of this class of cases, sometimes misstated by x^

judges, and often misunderstood by others, see Burgess v. Sellgman. 107 U. S. 20. 32 /tUCUK.

(1882). While giving at p. 34 a list of "the principal cases," Bradley, J., for the

court, said :

" As this matter has received our special consideration, we have endeavored

thus briefly to state our views with distinctness, in order to obviate any misapprehen-

sions that may arise from language and expressions used in previous decisions."

In Pleasant Township v. .€tna Life Ins. Co., 138 U. S. 67, 71 (1890), Brew^er, J.,

for the court, said ;
" We would not weaken in the least the anthority of the case of

Douglass v. Count;/ of Pike, supra. There comes, incidentally, into this case that

which is abundant justification of the rule there announced. The citv of Cincinnati,

under the authority of the Act of 1869. issued manv millions of bonds. These bonds

are current in the market, indorsed by the legislative Act authori/.ing the citv to issu e

them, l)y the vote o f the people of the city in faror of their issue, and liy the judici al

declaration of the highest court of the State that the Act of the Legi.^laturc was co n-

stitutional and valid. With such triple authentication, and relying upon the ca.so of

Dour/lass V. Count ij of Pike, supra, well may the bond-holders expect of this court a

judgment against the city, even if there siiould l)e a sub.sequent decision of the

Supreme Court of Ohio against the constitutionality of such Act, and although the

personal opinions of the members of this court should be in harmony with that adjudi

cation. In other words, whatever may be thonp;lU of the constitutionality of a statut e

if it were a new question , there may, by concurrence of legislative, iudii'ial-^and pojm

lar action, become impressed upon bonds issued thcnMUKb'r an uninjpeachaljlc valHlity

But this is not such a case."
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11 Wlieaton, 3G1 ; McCluny v. Silliman, 3 Peters, 277; Vcvi Rens-

selaer V. Kearney, 11 Howard, 297 ; Webster v. Cooper, 14 Id. 504 ;

Eimendorf v. Taylor, 10 ^Vhcaton, 152 ; 2'he Bank v. Dudley, 2

Pelers, 41)2.

"But while admitting the general principle thus laid down, the court

says it is inap[)licable to the present case, because there have been con -

rticling decisions on this very point by the Supreme Court of Iowa, and

that as the V>onds issued while the decisions of that court holding such

instruments to be constitutional were unreyersed, that this construction

of the Constitution must now ooyern this court instead of the later one .

The moral force of this i)ro|)osition is unquestionably very great. And
I think, taken in connection with some fancied duly of this court to en-

force contracts, over and beyond that appertaining to other courts, has

given the majority a leaning toward;^ the adoption of a rule which, in

mj' opinion, cannot be sustained either on principle or authorit}-.

" Thp nnly sppfinl ch.ir(ye which this court has over contracts, be-

yond any other court, is to declare judicially whether the statute of a

State impairs their obligation . No such question arises here, for the

pia iji^ti ff claims under and by virtue of the statute which is here the sub -

iect of discussion. Neither is there any question of the obligation of

contracts, or the right to enforce them. The question goes behind th at.

"We are called upon, not to construe a contract, nor to determine how

oac sh.ill be enforced, but to decide whether there ever was a contract

made in the case. To assume that there was a contract, which con -

tract is about to be violated by the decisions of the State Court of

Towa, is to beg tlie very question in dispute. I n decidino; this question

the court is called n|)on, as the court in Iowa was, to construe the Con-
stitution of the St.'ite . It is a grave error to suppose that this court

must, or should, determine this upon an}- principle which would not be

equally binding on the courts of Iowa, or that the decision should de-

pend upon the fact that certain parties had purchased bonds which

were supposed to be valid contracts, when the}' I'eall}' were not.

" The Supreme Court of Iowa is not the first or the only court which

has changed its rulings on questions as imi)ortant as the one now pre -

sented . I u nderstand the doctrine to be in such cases, not that th e

1 aw_ is changed, but that it was always the same as expounded by the

1 ate r decision, and that the former decision was not, and never had

been, the l.iw. and is overruled for that very reason. The decision of

this court contravenes this principle , n nd holds that the decision of th e

cou r t makes the law , and in fact, that the same statute or constitution

means one thing in 1853, and another thing in 18.59 . For it is im-

pliedl}' conceded, that if these bonds had been issued since the more
recent decision of the Iowa court, this court would not hold them
valid. " 1

1 In Biiiz V. Mu^rrilinr, 8 Wall. 57.'), 5S7 (IS60), a similar ca.'?e, Mr. Ji'Stice

^fiM-KR, in a dissenting opinion, .said :
" These frequent di.ssents in this class of sub-

jects are as distasteful to me as they can be to any one else. But when I am com-
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pelled, as I was last spring, by the decisions of this court, to enter an order to commit

to jail at one time over a hundred of the best citizens of Iowa, for obeying, as they

thouo-ht their oath of office required them to do, an injunction issued by a competent

court of their own State, founded, as these gentlemen conscientiously believed, on the

true interpretation of their own statute, an injunttion which, in my own private judg-

ment, thev were legally bound to obey, I must be excused if, when sitting here, I give

expression to convictions which my duty compels me to disregard in tiie Circuit

Court." ,

From The Case of Gelpcke v. Dubuque, 4 Harv. Law Eev. 311 (1891).— "The co^irt. ^ y /•^MtA</H4
speaking through Mr. Justice Swayne, wliile plainly indicating its approval of the older ' ^ '^

[State] decisions, and its disapproval of the last one, and while stating its own view y y Jf_^^ /c-3^
that the new opinion had not settled the law, nevertheless declined to go into the /

question of whether the earlier decisions were right, or to examine the que.stion at all, -^-j^ 3^^-tA. -

or to follow any rule which required them, in such a case as the present, to adhere to . r\

the decision of the State courts ; and they proceeded to lay down the important prin - -{y^riAA I .

ciple that where the law of the State was settled, at the time the ]>onds were issiieil, in / ' ^^^^^^
favor of the legal validity of the bonds, thev could not afterwards be held invalid, even

^^X^oe^^t-'^A^

by a court which should be of opinion that tlie former construction of the Constitution fi^^^:{x^< 9
^^

was wrong. This proposition, first estal dished in the present case, has since, against - -• •

much opposition and criticism, been steadily followed in the Supreme Court. Intleed,

within a few years after the decision of the present case, which was at the December j

term, 18G.3, the. Supreme Court declared that the question was no longer open to con- ^
troversy before them. . . . (X/^^^ ^*-^

" Is this proposition, then, in the case of Gelpcke v. Dubuque, a sound one and / W
rightly applied ? In order to determine that question we must first take several mat- '^^

ters clearly into account. G-j^sA
"There is a well-known difference in the w.ays in which cases may be brought into T^JJ '. /

the United States courts, (a) 1liey may come there because the case involves a ques- /^OyU^^^*^
turn under the Constitution, treaties, or Laws of the United States . In such cases the n ^ ,u/

United States Supreme Court is the ultimate tribunal of a])peal, whether the case has pu/lA ^-^
__

come up from a State court or from an inferior court of the United States. It lias no ^^^^^Stn ioAl^
duty of following the laws of the States, for it is now ailministering the law of its own ^^jj'-*^^ (

J^
government. If , in snch a case, there be a question of impairing the obligation of a .

'1. ritAa^i ^'
contract, and the State court has held that there is no contract to be impaired, the k ^^

Supreme Court may re-examine that question with entire freedom, although it invol ve -, J. 4ijjJt~~

the construction of the Constitution or statutes of the State ; it is not in any way C «• ^
bound to follow the decision of the State court. Such an unfettered power is neces-

J,(j-iiyi4 IM
sary in order to the full exercise of the jurisdiction of the Supreme Court. In the O
case of the Ohio Compani/ v. Deholt, 16 How , at p. 4.32, on error to the Snpreme Court ^a^\^^
of Ohio, Chief Justice Taney, speaking, probably, for a majority of the court, re-

^ h.
marked ; ' The duty imposed upon this court to enforce contracts . . . would be vain ^J/J/[/C4^^iA . h^

and nugatory if we were bound to follow those changes in judicial decisions which the ^ ^ ^
lapse of time and the change in judicial officers will often produce. The writ of error 'LcMj^I'^ C-tA,

to a State court would be no protection to a contract if we were bound to fnllpw the
^ /{A4.vui\

judgment which the State court had given, and which the writ of error lirings ui> for .CVdAj^*-

revision here.' {h) But there is another ground for cominy into tlie courts of the United -^^^^/^^j^o
St..ates. A case may come there, as this one did, not 1)ecause of any question arising i

under the Constitution or laws of the United States, but simply because the plaintiff ,.^^^/ -< "^-^^

and defendant are citizens of different States or countries . In such a case the court /» j ^ ^
is administering the law of the State. < In this sort of case7thc general rule is, tlja^ ^^ l^/SAtt^

since the court is applying- the Law of the State^ it will follow, in determming wliat^ 9

that law is and in con.struing it. the decisions of its bighcsLLoilIt- If the question h.a.'^ ^:^^ -T-lftW

not ever come up in the State court, or if tliere be no settled rule tliere, the I'nited . *^ yc^^

States court must, of course, decide for itself. T^ ut. even after .such an indepondent ^-qMau^^^'^I-

decision has been made, if the highest court of the State should arrive at a different ^ /^
: : : „ .. , ^. . . .11 • 1 _i c :*„ ^...r. TM.<>i-;riiia (j©. c*,^ x^,,^.,**^-*^

.^XTxt^CVvs.

conclusion, the United States court will, in general, change from its own previous de- <^^ '^^ X
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cisiou, .i.t^l will aclouf tl^i^t, "f ^''" ^t:ile courts. Green v. iVea/'* iessec, G Pet. 291 ;

Carroll County 6ai>irvisors v. U,ul,:d StaUs, 18 WaU. 71. Notlnug could more i^laiiily

mark tlio secoudary character of the jurisdiction of United States courts in this re-iuu

of it.

" Hut tiiere are various (lualifications of these doctrines. The most conspicuous of

them is the principle of Swijt v. Tyson, 16 Pet. 1 (1842), in which the novel and much-

contested doctrine was laid" down, that upon questions of wliat is called general coin-

nicrcial law, the courts of the United States did not undertake to follow the State

courts.' ] his declaration was not reiiuircd for the decision of that case, but it has

been followed, and is au estalilished rule of the United States jurisprudence. Its

sounilness in point of principle is, possibly, open to question
;
at any rate, it is under-

going much criticism at the present day. The same principle is laid down as regards

tlie construction of ordinary language [Lane v. Vick, 3 How. 4G4, 476); but in that

case there was a strong dissenting opinion of McKiuley, J., concurred in by Taney,

C. J. A"-ain, when the United States court has already decided a question, and a

later decision of the State differs from this, the United States court may at least wait

awhile before changing its own decisiou. Shelby v. Guy, 11 Wheat. 361. And,

finally, it u:ls lim;; a.ro iniimatcd that a United States court would not follow the State

ilpi-isidns wliere these were rcyarded us biased, and unjust to citizens of other Stat es.

it will easilv ap])car that in some sense and to some exteut there should be a recog-

nition of such a principle as the one just named ; all State courts mu.st keep within the

limj of reii.son in order to make it just that the United States courts should follow

them. Vi't, notwithstanding all tliese qualifications, it is still true, and is recognized

as the sound general ])rinci]ile in the class of cases now under discussion, that the

ronrts of the U'nited States will follow the decisions of the State courts in ascertaining

and construiiiir their own law. The declarations to this effect are many and emphatic.

Elmeiulorf v. Taylor, 10 Wheat. 152, 159, 160; Webster v. Cooper, 14 How. 488, 502-

505 ; Nesmith v. Sheldon, 7 How. 812 ; Williamson v. Berry, 8 How. 495, 558 ; Lcffing-

well V. Warren, 2 Black, 599.

" It is with one of the qualifications of this rule that we are concerned in this case,

namelv, the one arising out of the danger to citizens of other States from local preju-

dice. 1 li:i ve s.aid that some i)0wer of varying from the decisions of the States inn.st

necessarily exist, as regards this sort of case : that, at least, the local courts must keep

wifhin the limits of reason . Shall the range of the United States court, in differing

from the local tribunals, go farther than that, and how much farther ?

" In Row'in V. Runnels, 5 How. 139 (a case coming up from the Circuit Court of the

United States for Mi.ssissippi), Chief Justice Taney remarks :
' We ought not to give

to them [the decisions of State courts] a retroactive effect, and allow them to render in-

valid contracts entered into Avith citizens of other States, which, in the judgment of

this court, were lawfully made. For if such a rule were adopted, ... it is evident

that the provision in the Constitution of the United States which secures to the citi-

zens of another State the right to sue in the courts of the United States, might

become utterly useless and nugatory.' This is the assertion of a right, which is,

indeed, an obvious one, to depart from the State court's construction of the local law,

in .so far as is necessary to prevent the annulling of that protection for citizens

of otlier States which the Constitution was intended to secure. For, although the

courts of the United States in this sort of case have to apply the State law% it is to be

remarked that they are courts of the United States, and not courts of the State. Why
is it that a United States court is given this duty of administering the law of anotlier

l urisdictinn 1 Why did the States allow it ? Why was it important that the United

Statrs shiiiilil have it ? It was because, in controversies between its own citizens

an il tliose of ti^l^er States or countries, it might be expected that the courts of any

1 Not at all a doctrine that they will not conform to the sfntufes of the Stat' s.

Wntnon V. Tarplcy, 18 Howard, 517, seems to be clearly bad. Observe how consider-

able a modification it is, of the doctrine often attributed to the Federal courts, that

they recognize the right of the State to end all controversy by legislation. See Lake
Shore, i)c. liy. Co. v. Prentice, 147 U. S. 101, 106.
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given State would not be free from liias. Accordingly we read, in No. 80 of the

Federalist, the very stril^iiig statement of Hamilton as regards the danger tliat

niio'iit come from unjust decisions of ti»e several States as against foreigners and citi-

zeus of other States, and the importance of that jurisdiction of the Federal courts

which we are now considering ;

—
" The responsibility for an injury, he says, ought ever to be accompanied with tlie

facultv of preventing it. As the denial or pervei-sion of justice by the sentences of

courts, as well as in any other manner, is with reason classed among the just causes of

war, it will follow that the Federal judiciary ought to have cognizance of all causes in

wliich the citizens of otlier countries are concerned. . . .

'

I'lie power of ctetennining
causes l^etween two States, between one State and the citizens of anotiior, ami bi'tweeu

the citizens of different .States, is perhaps not less essential to tiie |jeace of the Uniuu than

that which has been just examined . History gives us a horrid picture of the dissen-

sions and private wars which distracted and desolated Germany prior to the insti-

tution of the Imperial Ch.amber by Maximi lian, towards the close of the fifteenth

centurv; and informs us, at the same time, of the vast intlueuce of tiiat institution in

appeasing the disorders and establishing the tranquillity of the empire. This was a

court invested with authority to decide finally all differences among tiie memi)e i-s of

the Germanic body. . . . It may be esteemed the basis of the Union that ' the citizens

of each State shall be entitled to all the privileges and immunities of citizens of the

several States.' And if it be a just principle that everv government ought to possess

th e mp.ins of p.vftcuting its own provisions by its own autliuritv, it will I'dUuw that in

order to the inviolable maintenance of tliat equality of privileges and immunities to

which the cirizens of the Union will be entitled, the mitional judiciarv ought to pre-

si de in all cases in which one State or its citizens are opposed to another State or its

citizens. To secure the full effect of so fundamental a provision against all evasion

and subterfuge, it is necessary that its construction should be comuiicted to that tribu-

nal which, having no local attachments, will be likely to be impartial between the dif-

ferent States and their citizens, and which, owing its official existence to tlie Union,

will never be likely to feel any bias inauspicious to the principles on which it is

founded.
" To ccmf. bncV^ now, to the question how far the United States courts mav go in

rernsing to fuiinw thA decisions of the State courts. Shall thfiy W, liii i it^'d i i i vni ly V)

th e prevention of results which would be absurd and irrational, or mav thev properly

go farther ' As I have already s.aid, in this class of cases, as in all others, whenever

a question develops which involves the law of the United States, the United States

r.>nrt must, as touching that, act independently, although its ground of jurisiiiction

over the ca.se was originally merely the citizenship of the parties . But su ijpose no

question of that kind to arise. That is the fact in the present case : this case, if orig i-

nally broug-ht in a State court, could not have been carried up to the Supreme Cou rt

of the United States, because it does not involve any question of a 'law' impairing
the obligation of contracts . Railroad Cnmpnni/ v. McCliire, 10 Wall. .511.C,The

lower United States courts, as we have seen, deal with such cases, because they have

concurrent jurisdiction with the State courts on the ground of the citizenship of the

parties ; and, having regard to the reason that thev are given this concurrent jurisdic -

tion namely, the danger of injury to citizens of other States or cmmtries. by reason of

the bias of the State courts, i t may be Laid down that wherever State courts are likely
'

to he under a local bias, adverse to the citizens of other States or conntries. the United

States courts mttst hold tliemselves at lil)ertv to depart froni the il.MJsiiii is of tlie lociU

courtsjn construing and applying the local law and the lueal Cimstitntion. to look

into the "fiuestion for themselves, and to adopt their own rid^[^s of administrjUion .
This

appears to be only a just a.ssertTon of the~iio«''eVrhtended to he given to these courts l)y

the Constitution of the United States, in dealing with the class of cases now under con-

sideration. To this effect is the reasoning of .Mr. Justice Bradley, speaking for the

court, in Biircjess v. Sellgman, 107 U. S. 20 (1882).

" Assuming this to be so, we have thus far only determined that the United St.ates

courts will look into such questions for them.selvcs. The statement of Chief Ju.stico

Sc^ I 6T''^- ^' 6 30' ^ ^^
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'I'aiiey iu the case of Roimn v. Runnels, above quoted, did not go beyoud this. But iu

t!ie ease o f (;,li)cke v- Duhumie. t}.p Snpn-mo Ponrf. tl;itlv refused to look into the

merits of the uuestiou at all ; ^ml, in (](icliuiug to follow the later decision of the Iowa

court, a rule was laid down which established the validity of the bonds, irresijective of

any opinion whctiicr , as an ori'-.inal question , they were lawfully and constitutionally

i.-,sued or not. The Supreme Court, quoting substantially an obiter remark of Taney,

C. J., in Ohio Co. v. Dcbolt, 16 How., at p. 432, put forward this proposition: 'Tiie

somi il and true rule is that if the contract when made was valid by the laws of the

State as then expounded by all departments of the government, and administered iu

its courts of justice, its validity cannot be impaired by any sul)sequcnt action of legis-

huiou or decision of its courts altering the construction of tiie law.' 1 Wal l. 206.

" Has the United States court any ri^ht to say this, — to announce that it will not

look into the question, whether the bonds were originally authorized by the State Con-

stitution or not 1 A ny right to say that although, in this court's judgment, it may be

ti^, as an original question, that they were issued iu violation of the State Consti tu-

tio n, the court will still hold them to be valid 1

" With a certain qualification, I think that 't has. The laving down of some rule of

nd miMJ.st.ratioii is legitimate , for the court, as we see, has the right to look into the

1

1

iKisi.ipn for itself

:

and all courts, in regulating the exercise of their functions, lay down

,

from time to time, rules of presumption and rules of adniiuistration. It is a usual,

legitimate, necessary jjractice. It is. to be sure, judicial legislation ; but it is impos -

si ble to exercise the judicial function without such incidental legislation. If this rule

iu Gelpcke v . iJubwiue be understood, as it was probably meant, a^ bein^ subject to a

certain qualification, it appears to me good. It will not do, of course, to allow the

United States courts, through the medium of auy principle of presumption or judicial

administration, or anything else, to sanction a violation of the State Constitution or

the State laws. There might be a case wherein xhc violation of the Constitution

was gross and palpable, and such that those who took part in it, whether in making
contracts or doing anything else, must be held to have known what they were doing ;

and in such a case no court would be justified in laying down a rule that would in-otec

t

t.bf^sc parties. But courts often have to recognize, especially iu the region of const i-

tutional law, that there is more thau one reasonable and allowable interpretation of a

thing. It is familiar that they will not set aside the interpretation put upuu the Con-

stitni.ion by a co-ordinate legislature, in enacting a law, unless the mistake l)e very

p lain indeed .— so plain (in the ordinary phrase used in such cases) as to be bevond

reasonable doub t. If the rule be understood in this sense only, that aij^'__ con tract 1

which was held good at the time of making it by the highest court of the State, and

wiiirh came witliin a perini.ssilili; iiitiTiiretation of the State Constitution and la\v%_uill I

be sustained in tin; I nitcd States coart.s, 1 tliink tliat it is a sound one, and siiould be

u])]icld. It is a rule wliich the State court should accept ; and if the adoptiou of it by

the United States court lead to resistance on the part of the State authorities, that is

a result which must be submitted to and dealt with as may be possible. Such tempo-

rary consetjuences were probably anticipated when the Constitution was formed. But
it may be confidently expected tiiat so just a rule will ultimately commend itself to all

(courts. I It will be observed that the rule is one regulating the administration of a

particular jurisdiction of the United States courts . Tt. dnps nnt, nfippssa.rily follow that

this same rule should be applied in any other class of cases .

" Since the rule must be attended with the (pialification above named, the question

next arises whether the doctrine which was laid down in the earlier decisions in Iowa
gives a construction to the Constitution of that State which is a rational, a permissible

one. I have no doubt that it does. \ Indeed, it appears to me that the Supreme Court
of the United States is right in saying that this view was the just and sound interpre-

tation of that Constitution, y And it may now be added also that thq Supreme Court of

1 It is adopted in Hnslcett v. Mnxey et nl., 134 Ind. 182 (1892), and Farrier v. N.
Eng. Morig. Sec. Co., 88 Ala. 275, and 92 lb. 176 ; s. c. Wambaugh's Study of Cases,

308
;
affirmed in Jones v. Iron Co., 95 Ala. 551, 563 (1891) ; Vt. ^- Can. R. R. Co. v.

17. Cult. /.'. R. Co , 63 Vt. 1 (1890) ; Harris v. Jex, 55 N. Y. 421 (1874) ; s. C. infra.
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WALES V. STETSON. <^ /^^.^^Jt^i^jr^ '=J^^^

Supreme Judicial Court of Massachusetts. 1806.
'" Q

[2 Mass. 143.] i "^^^MA. ^ ^

An action of trespass for passing a turnpike gate without payment ^-'^^^i

of toll, and for cutting down the gate. The defence was that the plain- ^^A-^^-oXoinA^ .

lifts were unlawfully obstructing an existing highwa}-. The case was /)
^

submitted on agreed facts. ^V-^ e^^^-^iJL.

The Attorney-General (Sullloan), for the plaintiff; e/. Richardson, ^i^fyt^t^x A^t^W

for the defendant. a
tt~f>}rV><~

The opinion of the court was delivered by Parsons, C. J. After J^-^^'l "^^

considering the several points made in this cause by the counsel, we are tJi qW cudt^
satisfied that the question submitted must be decided according to the /;/

legal construction of the Act incorporating the proprietors of this turn- '^yi^^

pike. We are not prepared to den3' a right in the General Court to (^^.f/^CjU ^^J^ C'*^'^-'^

discontinue, by statute, a public highwa}'. It is an easement common 'aL>/x_~

to all the citizens who are represented in the legislature. The author- ' C

izing of the erection of bridges over navigable waters is, in fact, an/Q^,5Z..i^^^'^^^ ^ -

exercise of a similar right. ^We are also satisfied that the rights legally

Iowa, within seven or eight years after the decision of the Supreme Court of the

United States in the present case, came back again to the doctrine of the earlier

cases, and that this is now the fixed law of the State . Stewart v. Supercisors, 30 Iowa,

193. It is enough, however, to say that the view was one which might reasonably g
be held.

\ " It will be observed that the decision of this case does not at all turn upon the

clause of the Constitution of the United States relating to impairing the obligation o f

contracts : and it should be added tliat it does not in any degree turn upon a theory

that the United States courts have any special rights conferred upon them by tlic fact

that the case relates to a coutract.\ These courts are not the special protectors (^f con-

tracts, excepting under the clause in the Constitution o f the United States forbidding

State legislation which impairs their obligation. The true ground is that the courts

of the United States are charged with a special duty, in litigation between citi/cns

of different States : that the nature of this special duty requires these courts sonu- tinies

to exercise a perfectly independent judgment in construing and applying the laws

and cimstitutions of the States ; and that the rule of administration applicable to the

exercise of this function, laid down by the Supreme Court of the United States in

Gelpcke V. Dubuque, is a just and wholesome one ."

As regards the very interesting topic involved in the case of Gelpcle v. Dubuque,

see Holland's Jurisp. (6th ed.) 61, Bigelow's note in 1 Story's Eq. Jur. (13th ed.) ."SaS,

Wambaugh's Study of Cases, 78 and 315 n. ; and the various articles called out by

the case, such as those by Hon. Henry Reed, in 9 Am. Law Rev. 381, by Hon. J. B.

Heiskell, in 22 Am. Law Rev. 190, by Mr. Conrad Reno, in 23 Am. Law Rev. 190,

and by Mr. Wm. H. Rand, .Jr., in 8 Harv. Law Rev. 328. See al.«o the careful dis-

cussions by Mr. W. M. Meigs, in 29 Cent. Law Journal, 46.5, 48.5, and by Mr. (ioorge

W. Pepper, in his little treatise entitled " Border Land of Federal and State Dec is-

ions " (Philadelphia, T. & J. W. Johnson & Co., 1889). For some of these citations I

am indebted to my colleague, Professor Wambaugh.— Ed.

1 The statement of facts is shortened. — Ed.
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vested in this, or in any corporation, cannot be controlled or destroyed

by any subsequent statute, unless a power for that purpose be reserved

to the legishilure in the Act of incorporation.^ ^ . . But before we con-

strue the statute as giving an authority to obstruct a former higliway

by erecting a gate thereon, it should appear that such construction is

necessary to give a reasonable effect to the statute. In this case

no such necessity appears ; but from the case as stated, it appears that

the corporation miglit have exercised their right to erect a gate, and to

receive the toll, as empowered by the statute, without impeding the

travel on the old highway. . . . Let the plaintiff be called.

[The case o^ Fletcher \. Feck, 6 Cranch, 87 (1810), which is given

supra, p. 114, should here be examined.] ^
.SlLx W«. .^ j Va'Tb'i-

' In the Massachusetts "Act [of March 3, 1809] for defining the General Powers

and Duties of Manufacturing Companies" (St. 1808, c. 65, § 7), it Avas provided that

" The Legislature may from time to time, upon due notice to any corporation, make
further provisions and regulations for the management of the business of the corjiora-

tion ami for the government thereof, or wholly to repeal any Act or part thereof,

establishing any corporation, as shall be deemed expedient." — En.
- The opinion of Johnso.n, J., in Fletcher v. Peck, which was omitted liefore, pro-

ceeded as follows :
" In this case I entertain, on two points, an opinion different from

that which ha.s been delivered by the court. I do not hesitate to declare that a State

does not possess tlie power of revoking its own grants. But I do it on a general prin-

ciple, on the reason and nature of things : a principle which will impose laws even on

the Deity. A contrary opinion can only be maintained upon the ground that no exist-

ing legislature can abridge the powers of those which will succeed it. To a certain

extent this is certainly correct ; but the distinction lies between power and interest,

the right of jurisdiction and the riglit of soil.

" The right of jurisdiction is essentially connected to, or rather identified with, the

national sovereignty. To part with it is to commit a species of political suicide. In

fact, a power to produce its own annihilation is an absurdity in terms. It is a power as

utterly incommunical)le to a political as to a natural person. But it is not so with the

interests or property of a nation. Its possessions nationally are in nowise necessary

to its political existence ; they are entirely accidental, and may be parted Avith in

every respect similarly to those of the individuals who compose the community.
When the legislature have once conveyed their interest or property in any subject to

the individual, they have lost all control over it ; have nothing to act upon; it has

passed from them ; is vested in the individual ; becomes intimately blended with Iiis

existence, as essentially so as the blood that circulates through his system. The gov-

ernment may indeed demand of him the one or the other, not because they are not his,

but because whatever is liis is his country's.
" As to tlie idea, that the grants of a legislature may be void because tlie legi.slatnre

are corrupt, it appears to me to be subject to insuperable difficulties. The acts of the

supreme power of a country mu.st be considered pure for the same reason that all

sovereign acts must be considered just ; because there is no power that can declare

them otherwise. The absurdity in this case wouM have been strikingly perceived,

could the party who passed the Act of Cession have got again into power, and declared
themselves pure, and the intermediate legi.slatnre corrupt.

"The security of a people ag.ainst the misconduct of their rulers must lie in the
frequent recurrence to first principles, and the imposition of adequate constitutional

restrictions. Nor would it be difficult, with the same view, for laws to be framed
which would bring the conduct of individuals under the review of adequate tribunals,

and make them suffer under the consequences of their own immoral conduct.
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" I have thrown out tliese ideas that I may have it distinctly understood tliat mv
opinion on this point is not founded on the provision in the Constitution of tiie United
States, relative to laws impairing the obligation of contracts. It is much to be
regretted that words of less ecjuivocal signification had not been adopted in that

article of the Constitution. There is reason to believe, from the letters of Publius,

which are well known to be entitled to the highest respect, that the object of the con-

vention was to afford a general protection to individual rights against the Acts of the

State legislatures. Whether the words, 'Acts imj)airiug the obligation of contracts,'

can be construed to have the same force as must have been given to the words ' obliga-

tion and effect of contracts,' is the difficulty in my mind.

"There can be no solid objection to adopting the technical definition of the word
' contract,' given by Blackstone. The etymology, the classical signification, and the
civil-law idea of the word, will all support it. But the difficulty arises on the word
'obligation,' which certainly imports an existing moral or physical necessity. Xow a
grant or conveyance by no means necessarily implies the continuance of au obligation

beyond the moment of executing it. It is most generally but the consummation of a
contract, is functus officio the moment it is executed, and continues afterwards to be

nothing more than the evidence that a certain act was done.
" I enter with great hesitation upon this question, because it involves a subject of

the greatest delicacy and much difficulty. The States and the United States are con-

tinually legislating on the subject of contracts, prescribing the mode of authentication,

the time within which suits shall be prosecuted for them, in many cases affecting

existing contracts by the laws which they pass, and declaring them to cease or lose

their effect for want of compliance, in the parties, with such statutory provisions.

All these Acts appear to be within tlie most correct limits of legislative powers, and
most beneficially exercised, and certainly could not have been intended to be affected

by this constitutional provision
;
yet where to draw the line, or how to define or limit

the words, ' obligation of contracts,' will be found a subject of extreme difficulty.

" To give it the general effect of a restriction of the State powers in favor of private

rights, is certainly going very far beyond the obvious and necessary import of the

words, and would operate to restrict the States in tiie exercise of tiiat right which
every community must exercise, of possessing itself of the property of the individual,

when necessary for public uses ; a right which a magnanimous and just government
will never exercise without amply indemnifying the individual, an(l which perhaps
amounts to nothing more than a power to oblige him to sell and convey, when the
public necessities require it.

"The other point on which I dissent from the opinion of the court is relative to

the judgment which ought to be given on the first count. . . .

"To me it appears that the interest of Georgia in that land amounted to nothing
more than a mere possil)ility, and that her conveyance thereof could operate legally

only as a covenant to convey or to stand seised to a use." . . .

In Green v. B/ddle, 8 Wheat. 1, 91 (182.3), Washixotox, J., for the court, said

"The principles laid down in tliat case [Fletcher v. Peck] are, that the Constitution of

the United States embraces all contracts, executed or executory, whether between
individuals or between a State and individuals; and that a State has no more power
to impair an obligation into which she her.self has entered, than she can the contracts

of individuals. Kentucky, therefore, being a party to the compact [of 1789. between
Virginia and Kentucky] which guaranteed to claimants of land lying in that State,

under titles derived from Virginia, their rights as they existed nmlcr the laws of Vir-

ginia, was incompetent to violate that contract by passing any law which rondorod
those rights less valid and secure." Compare Wharton v. Wise, 153 U. S. 155 (1894),

and Gov. ij- Cine. Bridge Co. v. AT/y., 154 U. S. 204, 223 (1894).

1/2^ \y^ In Charles River Bridqe v. Warren Bridge, 11 Pet. 420, 572 (1837). McLean-, J.,

/uaI'OL
^"^^^ •

" ^^'^li^t was the evil against which the Constitution intended to provide, by

, , declaring that no State shall pass any law impairing the obligation of contracts ?

tM^ What is a contract, and what is the obligation of a contract ?
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" A contract is defined to be an a<ireemeut bet\veea two or more persons to do or

not to do a i.articuhir thing. Tlie obli^rati..n o f a contract is found in the terms of the

agreeineut. sanctioned by ntoraljituLIeaal jjrindj)les.

" The evil which tliis inhibition on the States was intended to prevent, is found in

the history of our Kevuhition. liv reueated Acts of legislation in the different State s,

(luriiicr that eventful period, the obligation of contracts was impaired. The time and

mothTof payment were altered by law ; and so far was this interference of legisla-

tion carried , that confidence between man and man was wellnigli destroyed . Those

proceedings grew out of the paper system of that day ; and the injuries which they

inrticted, were deeplv felt in the country at the time the Constitution was adopted.

The provision was "designed to prevent the States from following the precedent of

le"-islatiou, so demoralizing in its effects, and so destructive to the commercial pros-

perity of a country. If it had not been otherwise laid down in the case of Fletcher v.

Ptrk. 6 C'rauch, 123, I should have doubted whether the inhibition did not apply

exclusively to executory contracts. This doubt would have arisen as well from the

consideration of the mischief against which this provision was intended to guard, as

from the language of the provision itself.

" An executed contract is the evidence of a thing done ; and it would seem, does

not i7ecessarily impose any duty or obligation on either party to do any act or thing .

If a State convey land which it had previously granted, the second grant is void ; not,

it would seem to me, because the second grant impairs the obligation of the first, for

in fact it does not impair it : but because, having no interest in the thing granted,

the State could convey none. The second grant would be void in this country, on the

same ground that it would be void in England, if made by the king. This is a prin-

ciple of the common law ; and is as immutable as the basis of justice. It derives no

strength from the above provision of the Constitution ; nor does it seem to me to come

within the .scope of that provision.

" When -we speak of .the obligation of a contract, the mind seems necessarily to

refer to an executory contract ; to a contract, under which something remains to be

done, and there is an obligation onx)ne or both of the parties to do it. No law- of a

State shall impair this obligation, by altering it in any material part. This prohibition

does not applv to the remedy, but to the terms used by the parties to the agreemen t,

(J
I and which fix their respective rights and obligations . The obligation

,
and the mode

•tfWt* of enforcing the obligation, are distinct things. The former consists in the acts of the

4 parties , and is ascertained by the binding words of the contract . The other emanates

from the law-making power, which may be exercised at the discretion of the legisla-

ture, within the prescribed limits of the Con.stitution. A modification of the remed y

for a breach of the contract, does not, in the sense of the Const itution, impair its ob li-

gation.^ The thing to be done, and the time of performance, remain on the face of the

contract in all their binding force upon the parties; and these are shielded by the

Constitution, from legislative interference." \

In Church v. Kelset/, 121 U. S. 282 (1886), it was insisted by counsel that "as the

Constitution of a State is the ' fundamental contract made between the collective bod}'

of citizens of the State and each inriivifiual citizen,' a State statute which violatos a

State Constitution is a ' law impairing the o))ligation of contracts ' within the mean-

ing of that term as used in Art. I. § 10, clause 1, of the Constitution of the United

States." But it was held (Waite, C. J.) that " A State constitution is n ot a contract

within the meaning of that clause of the Constitution of the United States which

prohibits the States from pa.ssing laws impairing the obligation of contracts.
"

In Garrison v. Citi/ nf New York; 21 Wall. 196, 20.3 (1874), the court (Field, J),
said :

" There is, therefore, no ca.se presented in which it can be justly contended that

a contract has been impaired. It m.ay be doubted whether a judgment not founded
upon an agreement, expre.ss or implied, is a contract within tlie meaning of the con-

stitutional prohibition. It is sometimes called by text-writers a contract of record,

because it establishes a legal obligation to pay the amount recovered, and, by fiction
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of law, where there is a legal obligation to pay, a promise to pay is imjjlied. It is

upon this principle, says Chitty, that an action in form ex contractu will lie on a judg-

ment of a court of record. But it is not perceived how this fiction can convert the

result of a proceeding, not founded upon an agreement express or implied, but upon a

transaction wanting the assent of the parties, into a contract within the meaning of

the clause of the federal Constitution which forbids any legislation impairing its

obligation. The purpose of the constitutional prohibition was the maintenance of

good faith in the stipulations of parties against any State interference. If no assent

be given to a transaction, no faich is pledged in respect to it, and there would seem iu

such case to be no room for the operation of the prohibition." So held also in La. v.

^laijor, etc. of N. 0., 109 U. S. 285 (1883), in the case of a judgment, iu an action of

tort for damages caused by a mob.

Compare Crenshaw v. U. S., 134 U. S. 99.

In Morley v. Lake Shore ^ Mich. So. R,j. Co., 146 U. S. 162, 167 (1892), Siiiuas, J.,

for the court, said :
" Before we state the conclusions reached by this court, the conten-

tion on behalf of the plaintiff in error may be briefly stated, as follows :
—

" The judgment was based on a contract, which, as soon as it became a cause of

action by the failure of the defendant to comply with its terms, began, under the then

existing law of the State, to draw interest at the rate of seven per cent per annum,

and, when merged into judgment, was entitled to draw interest at that rate until paid
;

that such judgment was itself a contract in the constitutional sense ; and that the

interest accruing and to accrue was as much a part of the contract as the principal

itself, and equally within the protection of the Constitution.

" Interest on a principal sum may be stipulated for in tiie contract itseK, either to

run from the date of the contract until it matures, or until payment is made ; and its

payment in such a case is as much a part of the obligation of contract as the principal,

and equally within the protection of the Constitution. But if the contract itself does

not provide for interest, then, of course, interest does not accrue during the running

of the contract, and whetlier, after maturity and a failure to pay, interest shall accrue,

depends wholly on the law of the State, as declared by its statutes. If the State

declares that, in case of the breach of a contract, interest shall accrue, such interest is

in the nature of damages, and, as between the parties to the contract, such interest will

continue to run until payment, or until the owner of the cause of action elects to

merge it into judgment.
" After the cause of action, whether a tort or a broken contract, not itself prescrib-

ing interest till jjayment, shall have been merged into a judgment, whether interest

shall accrue upon the judgment is a matter not of contract between the parties, but of

legislative discretion, which is free, so far as the Constitution of the United States is

concerned, to proviile for interest as a penalty or liquidated damages for the non-pay-

ment of the judgment, or not to do so. When such provision is made by statute, the

owner of the judgment is, of course, entitled to the interest so prescribed until pay-

ment is received, or until the State shall, in the exercise of its discretion, declare that

such interest shall be changed or cease to accrue. Should the statutory damages for

non-payment of a judgment be determined by a State, either in whole or in part, the

owner of a judgment will be entitled to receive and have a vested right in the damages

which shall have accrued up to the date of the legislative chance; but after tliat time

his rights as to interest as damages are, as when he first obtained his judgment, just

what the legislature chooses to declare. He has no contract whatever on the subject

with the defendant in the judgment, and his right is to receive, and the defendant's

obligation is to pay, as damages, just what the State chooses to ])rescribe.

" It is contended on behalf of the plaintiff in error, as stated above, that the judg-

ment is itself a contract, and includes within the scope of its obligation tlie duty to

pay interest thereon. As we have seen, it is doubtless the duty of the defendant to

pay the interest that shall accrue on the judgment, if such interest be prescribed by

statute, but such duty is created by the statute, and not by the agreement of the

parties, and the judgment is not itself a contract within the meaning of the coustitu-
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BEERS V. THE STATE OF ARKANSAS.

PLATENIUS V. SAME. GAUNE v. SAME.

SUPKEMli COUKT OF TlIK UNITED StATES. 1857.

[20 How. 527.]

These three cases depended upon the same principle. . . . The

case is staled in the opinion of the court.

It was argued by Mr. Pike, for the [jhiintiff in error, and b}' J//*.

IleinjJSteud, lor tlie defendant.

Mk. Chief Justice Taney delivered the opinion of the court.

This was an action of covenant, brought in the Circuit Court for

Pulaski County, in the State of Arkansas, to recover the interest due

tioii.-U jirovisiou iuvoked by tlie plaiutiff iu error. The most important elements of a

coutract are wanting. Tliere is no cujgreijat to mentium. The defendant has not volun-

tarily assented or promised to pay. 'A judgment is. iu no sense, a contract or agree-

ment between the parties.' [Vt/man v. Mitcliell, 1 Cowen, 316, 321. In McConn v.

New York Central, ^c. Railroad, 50 N. Y. 176, 180, it was said that 'a statute liability

wants all the elements of a contract, consideration and mutuality, as well as the assent

of the party . Even a judgment founded upon a contract is no contract.' In Bidleson

V. Whylel, 3 Burrow, 1545, it was iield by Lord Mansfield, after great deliberation, and

after consultation witli all the judges, that ' a judgment is no contract, nor can be / J^
considered in the light of a contrac t : ior judicium redditiir in invitmn.' To a, scire

facias on a judgment, entered in 13 Car. II., the defendant for plea alleged that the / f
contract upon whicli recovery was had was usurious, to which plea the plaintiff ^
demurred, saying that judgments cannot be void upon such a ground, since by the ^ '^'

judgment the original contract which is supposed to be usurious is determined, and Qjr^
cited the case of MIddlelon v. Hall (Gouldsb. 128; S. c. sub nom. Middleton v. /////,

Cro. Kliz. 588). And according to this tlie plea was ruled bad, and judgment given
/i/i/f^

for the plaintiff. Rowe \. BpJlaReijs,\ Siderfin, 182. ' To a sc»e/ac/as on a judgment

by confession, the defendant pleaded that the warrant of attorney was given on an ^^
usurious contract. And upon demurrer it was held that this was not within the stat-

ute 12 Anne [of usury], or to be got at this w.ay, for this is no contract or assurance, &^}/t^
judgment being reddllnm in invititm.' Bush and Others v. Gower, 2 Strange, 1043. In

Louisiana v. Neiv Orleans, 109 U. S. 285, 288, in which it was contended on Ijehalf of an

owner of a judgment that it was a contract, and within the protection of the Federal

Constitution as such, it was said that ' the term " contract " is used in the Constitu-

tion in its ordinary sense, as signifying the agreement of two or more minds, for con-

siderations proceeding from one to the other, to do, or not to do, certain acts. Mutual

a.«sent to its terms is of its very essence.' Where the transaction is not based upon
any assent of parties it cannot be said that any faith is pledged with respect to it, and
no ca.«e arises for the operation of the constitutional prohibition. Garrison v. CIti/ of

New York, 21 Wall. 196, 203. It is true that in Louisiana v. New Orleans, and in Gar-

rison V. Clin of New York, the causes of action merged in the judgments were not

contract obligations; but in both those cases, as in this, the court was dealing with the

contention tliat the judgments themselves were contracts propria vigore. . . .

"The further contention of the plaintiff in error, that he has been deprived of his

property without due process of law, can be more readily disposed of. . . . [Here f(jllows

the passage given supra, p. 683.]
" The result of these views is, that we find no error in the record, and that the

judgment of the New York Court of Appeals is accordingly Affirmed."
[The dissenting opinion of Harlax, J., for himself and Justices Field and

Brewer, is omitted]— Ed.
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on sundry bonds issued b}' the State, and which the State had failed to

pay according to its contract.

The Constitution of the State provides, that •' the General Assembly
shall direct by law in what courts and in what manner suits may be

commenced against the State." And in pursuance of this provision,

a law was accordingly i)assed ; and it is admitted that the present

suit was brought in the proper court, and in the manner authorized by
that law.

The suit was instituted in the Circuit Court on the 21st of Novem-
ber, 1854. And after it was brought, and while it was pending in the

Circuit Court, the legislature passed an Act, which was approved on
the 7th of December, 1854, which provided, '"that in every case in

which suits or any proceedings had been instituted to enforce the col-

lection of any bond or bonds issued by the State, or the interest thereon,

before an}- judgment or decree should be rendered, the bonds should

be produced and filed in the office of the clerk, and not withdrawn

until final determination of the suit or proceedings, and full payment
of the bonds and all interest thereon ; and might then be withdrawn,

cancelled, and filed with the State treasurer, by order of the court, but

not otherwise." And the Act further provided, that in every case in

which any such suit or proceeding iiad been or might be instituted, the

court should, at the first term after the commencement of the suit or

proceeding, whether at law or in equity, or whether by original or cross

bill, require the original bond or bonds to be produced and filed ; and
if that were not done, and the bonds filed and left to remain filed,

the court should, on the same day, dismiss the suit, proceeding, or

cross bill.

Afterwards, on the 25th of June, 1855, the State appeared to the

suit, b}' its attorney, and, without pleading to or answering the declara-

tion of the plaintiff", moved the court to require him to file immediately

in open court the bonds on which the suit was brought, according to

the Act of Assembly above mentioned ; and if the same were not filed,

that the suit be dismissed.

Upon this motion, after argument by counsel, the court passed an

order directing the plaintiff to produce and file in court, fortliwith, the

bonds mentioned and described in the declaration. But he refused to

file them, and thereupon the court adjudged that the suit be dismissed,

with costs. This judgment was afterwards affirmed in the Supreme
Court of the State, and this writ of error is brought upon the last-

mentioned judgment.

The error assigned here is, that the Act of December 7, 1854,

impaired the obligations of the contracts between the State and the

plaintiff in error, evidenced b}- and contained in each of the said bonds,

and the indorsement thereon, and was therefore null and void, under

the Constitution of the United States. The objection taken to the

validity of the Act of Assemljly cannot be maintained. It is an Act

to regulate the proceedings and limit the jurisdiction of its own courts

in suits where the State is a party defendant, and nothing more.
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It is an established principle of jurisprudence in all civilized nations

that the sovereign cannot be sued in its own courts, or in any other,

without its consent and permission ; but it may, if it thinks proper,

waive this privilege, and permit itself to be made a defendant in a suit

bv individuals, or by another State. And as this permission is alto-

gether voluntary on the part of the sovereignty, it follows that it may
prescribe the terms and conditions on which it consents to be sued, and

the manner in which the suit shall be conducted, and may withdraw its

consent whenever it may suppose that justice to the [)ublic requires it.

Arkansas, by its Constitution, so far waived the privilege of sover-

eignty as to authorize suits to be instituted against it in its own courts,

and delegated to its General Assembl3' the power of directing in what

courts, and in what manner, the suit might be commenced. And if the

law of 1854 had been passed before the suit was instituted, we do not

nnderstand that any objection w'ould have been made to it. The objec-

tion is, that it was passed after this suit was instituted, and contained

regulations with which the plaintiff could not conveniently compl}'.

But the prior law was not a contract. It was an ordinary act of

legislation, prescribing the conditions upon which the State consented

to waive the privilege of sovereigntv. It contained no stipulation that

these regulations should not be modified afterwards, if, upon experience,

it was found that further provisions were necessar}- to protect the public

interest ; and no such contract can be implied from the law, nor can

this court inquire whether the law operated hardly or unjustly- upon the

parties whose suits were then pending. That was a question for the

consideration of the legislature. They might have repealed the prior

law altogether, and put an end to the jurisdiction of their courts in

suits against the State, if they had thought pioper to do so, or prescribe

new conditions upon which the suits might still be allowed to proceed.

In exercising this latter power, the State violated no contract with the

parties ; it merely regulated the proceedings in its own courts, and

limited the jurisdiction it had before conferred in suits when the State

consented to be a party defendant.

Xor has tlie State court, in the judgment brought here for review,

decided anything but a question of jurisdiction. . . . The writ of

error must therefore be dismissed, for want of jurisdiction in this

court.^

1 In 7?. /?. Co. V. Tfinn., 101 U. S. 337, Waite, C. J., for the court, said :
" The ques-

tion we have to flecide is not whetlier the State is liahle for the debts of the liank to the

railroad company, hut whether it can he sued in its own courts to enforce that lialjilit}'.

The principle is elementary that a State cannot he sued in its own courts without its

conse nt. This is a privilege of sovereignty. It is conceded that when tliis suit was
hegiin the State had withdrawn its consent to he sued, and the only question now to he

determined is whether tliat withdrawal impaired the obligation of the contract whicli

the railroail company seeks to enforce. If it did, it was inoperative, so far as this suit

is concerned , and the original consent remains in full force, for all the purposes of the

particular contract or liability here involved.
" The remedy, which is protected by the contract clause of the Constitution, is some-
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In Louisiana v. Jumel, 107 U. S. 711 (1882), in a suit by holders

of bonds of the State of Louisiana, against certain officers of the State,

on a writ of error to the Circuit Court of the United States for tlie

Eastern District of Louisiana, Waite, C. J., for tlie court, said :
'' We

have no doubt it was the intention of tlie State of Louisiana to enter

into a formal contract with each and ever}- holder of bonds so issued

under the Act of 1874, to levy and collect an annual tax of five and

one-half mills on the dollar of the assessed value of all the real and

personal property' in the State, and to appl}- the revenue derived there-

from to the payment of the principal and interest of the bonds, and to

no other purpose. By the obligation so entered into it was also agreed

that the tax levied by the Act and confirmed b}' the Constitution should

be a continuing annual tax until the bonds, principal and interest, were

paid in full ; that the appropriation of the revenue derived therefrom

should be a continuing annual appropriation, and that no further

authority than that contained in the Act should be required to enable

the taxing officers to lev}' and collect the tax, or the disbursing officers

to pay out the money as collected in discharge of the obligation of the

bonds. Whatever ma}' be ordinarily the effect of a promise or a pledge

of faith by a State, the language emplo\'ed in this instance shows

unmistakably a design to make these promises and these pledges so

far contracts that their obligation would be protected bj' the Constitu-

tion of the United States against impairment.

thing more than the privilege of having a claim adjudicated. Mere judicial iuquirv

into the rights of parties is not enough. There must l)e the power to enforce the

results of such an inquiry before there can be said to be a remedy which the Constitu-

tion deems part of a contract. Inquiry is one thing; remedy another. Adjudication

is of no value as a remedy unless enforcement follows. It is of no practical importance

that a right has been established if the right is no more available afterwards than

before. The Constitution preserves only such remedies as are required to enforce a

contract.

"Here the State has consented to be .sued only for the purposes of adjudication.

The power of the courts ended when the judgment was rendered. In effect, all that

has been done is to give persons holding claims against the State the privilege of

having them audited by the courts instead of some appropriate accounting officer. »

When a judgment has been rendered, the liability of the State has been judicially

ascertained, but there the power of the court ends. The State is at liberty to deter-

mine for itself whether to pay the judgment or not. The obligations of the contract

have been finally determined, but the claimant has still only the faith and credit of the

State to rely on for their fulfilment. The courts are powerless. Everything after tlic

judgment depends on the will of the State. It is needless to say that there is no

remedy to enforce a contract if performance is left to the will of him on wliom the

obligation to perform rests. A remedy is only wanted after entreaty is ended. Con-

sequently, that is not a remedy in the legal sense of the term, which can only be

carried into effect by entreaty.
" It is clear, therefore, that the right to sue, which the State of Tennessee once

gave its creditors, was not, in legal effect, a judicial remedy for the enforcement of

its contracts, and that the obligations of its contracts were not impaired, within the

meaning of the prohibitory clause of the Constitution of the United States, by taking

away what was thus given."

Compare Baltzer v. State, 104 N. C. 265 (1889); Carr v. State, 26 N. E. Rep. 778,

779 (Ind., 1891).— Ed.
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'• It is equally UKinifest that tlie object of the State in adopting the

' Debt Ordinanee ' in 187'J was to stop the fiiitlier levy of the promised

tax, and to prevent the disbursing otlicers from using the revenue from

previous levies to pay the interest falling due in January, 1880, as well

as the principal and interest maturing thereafter.

"The bonds and cou|)ons which the parties to these suits hold have

not been reduced to judgment, and there is no way in which the State,

in its capacity as an organized political community, can be brought

before any court of the State, or of the United States, to answer a suit

in the name of these holders to obtain such a judgment. It was

expressly decided by the Supreme Court of the State in /State, ex rel.

Hart V. Burke, 33 La. An. 498, that such a suit could not be brought

in the State courts, and under the PLleventh Amendment of the Consti-

tution no State can be sued in the courts of the United States by a

citizen of another State. Neither was there when the bonds were

issued, nor is there now, any statute or judicial decision giving the

bond-holders a remedy in the State courts or elsewhere, either by man-

damus or injunction, against the State in its political capacity, to com-

pel it to do what it has agreed should be done, but which it refuses

to do.

"These, then, are suits by creditors at large, of the class provided

for in the Act of 1874, to compel, by judicial process, the officers

of the State to enforce the provisions of the Act, when the State,

by an amendment to its Constitution, has undertaken to prohibit them

from doing so, and when the court, if it requires an officer to pro-

ceed, cannot protect him with a judgment to which the State is a party.

The persons sued are the executive officers of the State, and they are

proceeded against in their official capacity-. The money in the treasury

is the property of the State, and not in any legal sense the property

of the bond or coupon holders. If it be lost or destroyed, the loss

will fall alone on the State or its agents, and the bond-holders will be

entitled to payment in full from other sources. True, the money was

raised to pay this particular class of debts, and the agreement was that

it should not be used for any other purpose ; but, notwithstanding this,

the State has undertaken to appropriate it to defray the expenses of

the government. In this way the State has violated its contract, and,

if it could be sued, might perhaps be made to set aside its wrongful

appropriation of the mone}* already in hand, and raise more b}' taxa-

tion, if necessar}'.

" That the Constitution of 1879 on its face takes awa}' the power of

the executive officers to comply with tlie terms of the Act of 1874 can-

not be denied. As against everything but the outstanding bonds and

coupons, this Constitution is the fundamental law of the State, and it

is only invalid so far as it impairs the obligation of the contract on the

faith of which the bonds and coupons were taken b}- their respective

holders. The question, then, is whether the contract can be enforced,

notwithstanding the Constitution, by coercing the agents and officers
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of the State, whose authorit}- has been withdrawn in violation of the

contract, witliout the State itself in its political capacity being a party

to the proceedings.

" The relief asked will require the officers against whom the process

is issued to act contrar}- to the positive orders of the supreme political

power of the State, whose creatures they are, and to which they are

ultimately responsible in law for what they do. The}' must use the

public mone}' in the treasur}- and under their official control in one

way, when the supreme power has directed them to use it in another,

and they must raise more money by taxation when the same power has

declared that it- shall not be done. . . .

"The remedy sought, in order to be complete, would require the

court to assume all the executive authorit}' of the State, so far as it

related to the enforcement of this law, and to supervise the conduct of

all persons charged with any official dut}' in respect to the lev}', collec-

tion, and disbursement of the tax in question until the bonds, principal

and interest, were paid in full, and that, too, in a proceeding in which

the State, as a State, was not and could not be made a part}'. It needs

no argument to show that the political power cannot be thus ousted of

its jurisdiction and the judiciary set in its place. "When a State sub-

mits itself, without reservation, to the jurisdiction of a court in a par-

ticular case, that jurisdiction may be used to give full effect to what
the State has b}^ its Act of submission allowed to be done ; and if the

law permits coercion of the public officers to enforce any judgment that

may be rendered, then such coercion may be employed for that pur-

pose. But this is very far from authorizing the courts, when a State

cannot be sued, to set up its jurisdiction over the officers in charge of

the public moneys, so as to control them as against the political power
in their administration of the finances of the State. In our opinion, to

grant the relief asked for in either of these cases would be to exercise

such a power. Judgment affirmed."

[Justices Field and Harlan gave dissenting opinions.]

ail tl<^— ^THE STATE OF NEW JERSEY v. WILSON. , , ,

Supreme Court of the United States. 1812.
^'^^'^^ A

[7 Cranck,\Gi] '^'^^
'

(T -

This case was submitted to this court, upon a statement of facts, aA- t><nA,^AiA*'

without argument. j ' -ul jh tf*.*!^

March 3d. All the judges being present, " '^^^^'^ ~^
^

,

Marshall, C. J., delivered the opinion of the court as follows : — '3.(nyCVtA<\VA-*^AA^

This is a writ of error to a judgment rendered in th e court of last J ^ (

resort in the State of New Jersey , by which the plaintiffs allege they Qw^^^ (^^
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^

"are deprivotl of a riuht secured to tlicm by the Constitution of th

e

United StHtos . The ease nppeais to he this :
—

The reniiiaiit of the tribe of Dehwvare Indians, Drevioiis to the 20tl i

February, 1 7 ">H . had claims to a considerable portion of laniis in New
IiTscx , to extingnish whicli became an object with the government and

prppiiet.ors nndcr the conveyance from King Charles 11. to tlic Duke

of York. For this purpose a convention was held in Febniary, 175 8.

-fTj,^ a between the Indians and commissioners appointed by the government
^^^^^^^"-^

of New Jersey ; at which the Indians agreed to si)ecify particniarly the

{%t'^^^9^*-^y'^ 'lands which they claimed, release their claim to all others, and to ap-

•y/ J^ (/Ju/>^ point certain chiefs to treat with connnissioners on the part of the gov

^

^.

ernment for the final extinguishment of their whole claim .

^ On the 0th of Augnst, 1758, tjie Indian dei:)nties met the commission-

ers and delivered to them a i)ro|josition reduced to writing, the basis o f

which was, that the government should t)nrchase a tract of land on

which they might reside , in consideration of which they would re -

1case their claim to all other lands in New Jersey south of the rive

r

V -
jic/) 1. l^''^''tan. This proposition appears to have been assented to by the com-

Aa/(M (I'^y^
niissioners ; and the legislatui-e, on the 12th of August, 1758. passed a n

9^ IAX i*^-^'^ Act to give effect to this agreem ent.

This Act, among other provisions, authorizes the purchase of lands

for the Indians, restrains them from granting leases or making sales,

and enacts '^that the lands to be purchased for the Indians aforesaid

/,/t . shall not hereafter be subject to any tax,
j

any law, usage, or custom to

(^-^^MAA^ the contrary thereof, in any wMse notwithstanding."

f/j \niM^^^'^^r I n virtue of this Act, the convention with the Indians was executed .

-f/ 1c U^' ^^^"'^'^ ^"^''^ purchased and conveyed to trustees for tluir use, and the

H ^^. / Ind ians released their claim to the south part of New Jersey .

liX^^T " The Indians continued in peaceable possession of the lands thus con -

veyed to them until some time in tliC year 180 1 1 when, having become

d e sj rous of migrating from the State of New Jersey, and of joining
thei r brethren at Stockbridge, in the State ^f New York , they applied

for, and obtained an Act of the Legislature of New Jersey authorizing

- c^

a sale of their land in that State.

ZJfT^o<A U

This Act contains no expression in any manner respecting the privi-

lege of exemption from taxation which was annexed to those lands by

the Act under which they were purchased and settled on the Indians.

In 180.3, the commissioners under the last-recited Act sold and con-

veyed the lands to the plaintiffs, George Painter and oth ers. ]^^

I n October. 1804. the legislature passed an Act repealing that sfc- (^

tion of the Act of August, 1758, which exempts the lands therein "^

mentioned from taxes . Th e lands were then assessed, and the taxes ^
demanded. Th e plaintiffs, thinking themselves injured by this assess- -^|^

men t, brougiit the case before the courts in the manner prescribed by

"1/ !r)/\AAffX''
^^- laws of New Jersey, and in the highest court of the State, th e

(r^^
(l I

validity of the repealing Act was affirmed and the land declared liable

-^^ t{ Byf-i^^'^P

'

to taxation. The cause is brought into this court by writ of error, and

-i/UvN V^'^F^^^ To^ ^CtMTvA "CvLCNA.^ Af^ ^^ .AHA^xlJlA' <y^ tiu CnJ^v,<^AJ».<^>-^V

aaXA ^L. o^^^4.^ ^-\jL/xtJbi iv oultiiL Aijfe/ c^tL q9/vxA-
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the question here to be decided is, does the Act of 1804 violate the ^ ijti^
Constitution of the United States ? ^f i-i-*^y

^ The Constitution of the United States declares that no State shall ^jr-^-nu t^~
" pass an}' bill of attainder, ex post facto law, or law impairing the /->^ Ayi-

lircd obligation of contracts."
'^

i^ j

In the case of Fletcher v. Feclc, it was decided in this court on ^ ^^^^^}^~^j

^A solemn argument and much deliberation, that this urovi.siun of the Con - yU-^^^*^ ^^
Ifv^xxa

s<'i <-"<''t'^" extends to contracts to which a State is a inirty, as well as to /9 /s /^yf(P^^
'

1/ nnntmfi.t; between individuals . The question then is narrowed to the • . ''

j

t*A^ inquiry whether in the case stated a contract existed, and whether tha t ' IP'^^-^^^^ ,

: JJ^ contract is violated by the Act of 1804. <sJc^ 'AJic^X <

' ^"^ Every requisite to the formation of a contract is founil in the p ro- p ^
/ia^^

<y/i(~ cecdings between the then colony of New Jersey and the Indians. The 'V^^^^^^'^'''^^^^

I subject was a purchase on the Dart of the government of extensive <L v c>cA-'cJi[^^^^^"^'"^

, claims of the Indians, the extinguishment of which would quiet the title -. .XtcK
t''*^ to a large portion of the province. A proijosition to this effect i s made

, / (1

^/j^^/the terms stipulated , the consideration agreed upon, wliich is a tract of n^/\ -ifc)6^A-<^A.aA-

/ ^
land with the privilege of exemption from taxation ; and then in con - W Aj^vU

^^^'^ slderation of tlie arrangement previously made, one of which this A ct '^'^^
j 4v

^ of Assembly is stated to be , the Indians execute their deed of cession. /\/^.A^/P'^^
^'^' This is certainly a contract clothed in forms of unusual solemn itv. f»r\a^jyljlSL'^-

The privilege, though for the benefit of the Indian s, is annexed, by the /j f 'tjlu'^^
terms w ]ii(;h create it, to the land itself, not to their persons. iLisJoi'^^^/^TT -^
their advantage that it should be annexed to the land, because, in the jl/l/(/My^ -^

even t of a sale, on which alone the question could become material , the -^
/]j(j3JIm{

val ue would be enhanced by it . / _y. v

sjUln It is not doubted but that the State of New Jersey might have in- 'P^
J

. rt sisted on a surrender of this privilege as the sole condition on whicii Iti^i/U ^^^
^^ a sale of the property should be allowed. But this condition has not an/a^ ^ /J^'^

been insisted on. Th e land has been sold, with the assent of the State, // _ //Im
w ith all its privileges and immunities. The purchaser succeeds, with -j^l -6 ^ ^ «^

the assent of the State, to all the rights of the Indian s. He stands , c*^cKy\/'i

with respect to this land, in their ])lace and claims the benefit of their A ^ aZ/P^*'^^
contract. This contract is certainly impaired by a law which wou ld "

{)

annul this essential part of it. [The formal Judgment of the Court is

omitted.] ^

,

1 In Com. V. Bird, 12 Mass. 442 (181.5), the defendant having servod in tlio militia , t IX aK *^^^^

was exempted from further militia duty by virtue of a statute in cxistPiico wlion lie
J

ni{iJ.^^*"*1^
entered the service, and of a later statute . These statutes were reiioalod. and ilm do- t-^ ' _ /

-|-jb.
fendant was required to serve . The cou rt (.T.\ckson-, ,T.), in liolding tlio reneal vali d, (X.A^'eV^*^'^ '^

said :

" The only question, therefore, is. whetlier the legislature liad ])o\vpr. under tliese

circumstances, to revoke the exemption forniorlv enjoyed liy Bird, ami to rp(
|

iiiro liim

to do duty amont>- the conditional e\cmi)ts. We are not prepared to say that aiiv one

set of lep-islators can control tlicir successors to tliis extent in a case of siicli vit:d im -

portance to the Commonwealth. There may undoubtedly be cases in which it nii-ht

be deemed a breach of the public faith to revoke such exemptions ; and it is not to be

supposed that the legi.slature would do it in any c.nse without very powerful motives.

But we are not authorized to weigh those motives, or to suffer them to have any influ-

ence on our decision, when the law is clearly and unequivocnlly expressed.ence on our aecision, wnen tne law is cieariy anu unequivocniiv px[in'sseu. <\'
( i

•

wwv^ S fi. aJ^-i W-^^-^ ^c__^ ^a-^
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THE TRUSTEES OF DARTMOUTH COLLEGE v. WOODWARD.

Supreme Court of the United States. 1819.

[4 Wheat. 518.] i

Webster and Ho2)Jcinson, for the plaintiffs in error. Holmes and the

Attorney- General^ contra.

Marshall, C. J. Th is is an action of trover, brought by the Trus-

tees of Dartmouth College against William H. AVoodvvard. in the State

Court of New Hampshire, for the book of records, corporate seal, and

other corporate proi:)ertv, to which the plaintiffs allege themselves to be

entitled.

A J A special verdict, after setting out the rights of the parties, finds for

fU^ocjA'^^^^ ^'^^ defendant, if certain Acts of the Legislature of New Hampshire,

/ h 1 iA Passed on tiie 27th of June and on the 18th of December, 1816, be
"^

valid, and binding on the trustees without their assent, and not rcpug-

riiu.ii^'^ nant to the Constitution of the United States; otherwise, it finds for

t ^v - the plaintiffs.

'^
,

The vSuperior Court of Judicature of New Hampshire rendered a

./jzlu/^ -^-"^
.

judgment upon this verdict for the defendant, which judgment has

^r^ n'iw^ been brought before this court b}' writ of error. The single question

c r no^' to be considered is, do the Acts to which the verdict refers violate

(P^^^ C.iX<<^ the Constitution of the United States?

iX C^'i/'^^^^ This court can be insensible neither to the magnitude nor delicac}' of

/ y <'L'
^'^'"^ question. The validity of a legislative Act is to be examined ; and

/jyC4A^(r^ [^ the opinion of the highest law tribunal of a State is to be revised, — an

n JjjiA^^ opinion which carries with it intrinsic evidence of the diligence, of the
'^'^''^

/• ability, and the integrity' with which it was formed. On more than one

^Za^^ '^^"^ occasion this court has expressed the cautious circumspection with which

/l/jj^yiuX'i^^^^'^
it approaches the considerntion of such questions ; and has declared that,

/)
in no doubtful case, would it pronounce a legislative Act to be contrary-

iA- ^ '^^ to the Constitution. But the American people have said, in the Consti-

/ • / -ii^u^
tution of the United States, that " no State shall pass any bill of attain-

lA^^'y*'^ J ^
(lev, ex post facto law, or law Impairing the obligation of contracts." In

(IUaXm iCX^^^ the same instrument they have also said, " that the judicial power shall

t /,• '/ / A
^^tend to all cases in law and equity arising under the Constitution."

/'^^''(^^ On the judges of this court, then, is imposed the high and solemn duty

^tuM( ^^^ ' ^^ protecting, from even legislative violation, those contracts which the

^ C Constitution of our country has placed beyond legislative control ; and,

^ "
"^c c.innot in this case a'low the exemption claimed hv the respondent, withou t

J J Jj-UiK^ deciding tiiat the lo frislaturc cannot, under any circumstapees. reqnire the services of
^ ' -^ an individual who has once been exempte(L . . . This wonld hf> cnrrying thnso ey -

/yv\. <*-^ "^^ ^'^ ptions to an extent that never could have been contemplated, either hy the legis-

lature who granted them or by the citizen who performed the conditions prescribed by
thejaw. We can therefore see no sufficient cause to quash these proceedings."— Ed.

^/ ft \ 4. U. ^ '^^^ statement of facts is omitted.— Ed.1^1 ft \ -fi. U, i he statement of facts is omitted.— Ed. /f ^
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however irksome the task may be, this is a duty from which we dare / oJyyiuj>t-
not shrinlf.

^ v^t '^

The title of the pUiintiffs originates in a charter dated tlie 13th day of ^-C-^^W x>a-

December, in the year 1769, incorporating twelve persons therein men-
y.^^^^cAX'^-^

^

tioned, by the name of " The Trustees of Dartmouth College," granting r
f-

to them and their successors tlie usual corporate privileges and powers, 'r^'^' ^

and authorizing the trustees, who are to govern the college, to fill up g / o-fxtXcv^
all vacancies which may be created in tlieir own body. ^

The defendant claims under three Acts of the Legislature of New '^ O^f-^'^

Hampshire, tlie most material of which was passed on the 27th of June, f^Mvji^jJ^^
1816, and is entitled " An Act to amend the charter and enlarge and
improve the corporation of Dartmouth College." Among otlier alter- ^ ^^-t^-vt

ations in the charter, this Act increases the number of trustees to 't/ '
.

twentj'-one, gives the appointment of the additional members to the
^

_i.. ^
executive of the State, and creates a board of overseers, with power to '^A^'^^ \J\MA^

inspect and control the most important acts of the trustees. This board -Xt4. CKAX. Xo
consists of twenty-five persons. The President of the Senate, the . V / ~ H{
Speaker of the House of Representatives of New Hampshire, and the ^ (0^^^^
Governor and Lieutenant-Governor of Vermont, for the tiuje being, are JLt fLj^ 'y^\f-

to be members ex officio. The board is to be completed by the Gov- (i

ernor and Council of New Hampshire, who are also empowered to fill <^^'<^^ L^xaa^-^*^

all vacancies which may occur. Tiie Acts of the 18th and 26th of De-
^ r J X

cember arc supplemental to that of the 27th of June, and are principally ^J ^ ArV^

intended to carry that Act into effect.
fj' fr,/r/i/utOt/^

The majority of the trustees of the college have refused to accept '

this amended charter, and have brought this suit for the corporate 2. h'^'^ /^"C
property, which is in possession of a person holding by virtue of the .. 4j.j •

Acts which have been stated. ''-^ (^/uJ*^^
j

It can require no argument to prove that the circumstances of this i/^yyptl^H^
case constitute a contract. An application is made to the Crown for a y t~i/-c
charter to incorporate a religious and literary institution. In the aj^pli- •^W'^^

cation it is stated that large contributions have been made for the (JL^^i-r*''^'^^'

object, which will be conferred on the corporation as soon as it shall be J M ^^'=i

created. The charter is granted, and on its faith the property is con- AM ''^
'

veyed. Surely in this transaction every ingredient of a complete and '>^^/T/t/cc^^ -

legitimate contract is to be found. ^
The points for consideration are, 1. Is this contract protected by the (jO\rt'V>^^-^^

Constitution of the United States? 2. Is it impaired by the Acts under \K'.'<.o^^^~^

which the defendant holds ? i

1. On the first point it has been argued that the word "contract," in io.-ri//t^ ^
its broadest sense, would compreliend the political relations between the / , / /

government and its citizens, would extend to offices held within a f'iX/X(vjfl&^'^^^^

State for State purposes, and to many of those laws concerning civil
tuu<^

institutions, which must change with circumstances, and be modified by 1 ./

ordinary" legislation; which deeply concern the public, and which, to jr-^Jti.-^ %
preserve good government, the public judgment must control. That ^
even marriage is a contract, and its obligations are affected by the laws x/^yU.'^i'^^'^-^^
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/l^fU-^

re^specliug divorces. That the clause in the Constitution, if construed

iu its greatest latitude, would prohibit these laws. Taken in its broad,

unliuiited sense, the clause would be an unprolitable and vexatious in-

terlerence with the internal concerns of a State, would unnecessarily

and unwisely embarrass its legislation, and render imnuitable those

civil institutions which are established for purposes of internal govern-

ment, and which, to subserve those purposes, ought to vary with vary-

in"' ciicuuistances. That as the framers of the Constitution could never

have intended to insert in that instrument a provision so uunecessar}
,

con-

st be
C'^ yL so mischievous, and so repugnant to its general spirit, the term "

l^</lA^^t^.
^^.^^.^^y) must be understood in a more limited sense. That it mus

yWiM'tvt^
tfti

i

understood as intended to guard against a power of at least doubtful

utility, the abuse of which had been extensivel}' felt, and to restrain

the legislature in future from violating the right to property. That an-

terior to the formation of the Constitution, a course of legislation had

prevailed in man}', if not in all, of the States, which weakened the con-

fidence of man in man, and embarrassed all transactions between indi-

viduals, b}- dispensing with a faitliful performance of engagements.

To correct this mischief, b}' restraining the power which produced it,

the State legislatures were forbidden " to pass any law impairing the

obligation of contracts," that is, of contracts respecting property, under

which some individual could claim a right to something beneficial to

himself; and that since the clause in the Constitution must in con-

struction receive some limitation, it may be confined, and ought to be

confined, to cases of this description ; to cases within the mischief it was

intended to remedy.

The general correctness of these observations cannot be controverted.

That the framers of the Constitution did not intend to restrain the

States in the regulation of their civil institutions, adopted for internal

government, and that the instrument they have given us is not to be so

construed, may be admitted. The provision of the Constitution never

has been understood to embrace other contracts than those which re-

spect property or some object of value, and confer rights which may be

asserted in a court of justice. It has never been understood to restrict

the general right of the legislature to legislate on the subject of divorces.^

Those Acts enable some tribunal, not to impair a marriage contract,

but to liberate one of the parties because it has been broken by the

other. When an}' State legislature shall pass an Act annulling all

marriage contracts, or allowing either party to annul it without the

consent of the other, it will be time enough to inquire whether such an

Act be constitutional.

The parties in this case differ less on general principles, less on tiie

true construction of the Constitution in the absti-act, than on the appli-

cation of those principles to this case, and on the true construction of

the charter of 1769. This is the point on which the cause essentially

:>

/^7^<Ji i^^-tU^ ^mM

1 And so Hunt v. Hunt, 131 U. S. [Appendix], clxv. (1879) Ed.

<aK
/^dx

X)u//> . \iAjL ff^d^fv\A aaJaJ ^ ^^-<r^ yyu.fi-<^ -^I^ZAj^JLAJ^y- ~l/i<^

tUL-^T^^^ C4mA^ yu^^rx^ -1^ ^aA;tc^t^ M^^"^"^"^"^
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depends. If the Act of Incorporation be a grant of political power, if ^ nAM^Lt^
it create a civil institution to be employed in the administration of the

government, or if the funds of the college be public property, or if the J^C^^ ^*'^ '

State of New Hampshire, as a government, be alone interested in its -/Aa.'fxJUw
transactions, the subject is one in which the legislature of the State 4 ^ 'ji

may act according to its own judgment, unrestrained by any limitation ^^^^
of its power imposed by the Constitution of the United States. ^A^ Vr .

But if this be a private eleemosynary institution, endowed with a _^ f)
capacity to take propert}' for objects unconnected with government, cr^'^'^''^''^

j^

whose funds are bestowed b}' individuals on the faith of the charter ; if .C^-Oi ^2'^

the donors have stipulated for the future disposition and management ni^/lJUtA.
of those funds in the manner prescribed by themselves; there may be -// yi^^cti^

more difficult}- in the case, although neither the persons who have made 'J
these stipulations, nor those for whose benefit they were made, should (/\aA ,

be parties to the cause. Those who are no longer interested in the /I JL 'ttuAA.

property may yet retain such an interest in the preservation of their / J^^y^

own arrangements as to have a right to insist that those arrangements AA/^'^ fK J

shall be held sacred. Or, if they have themselves disappeared, it be- tL^ 4-^^*^^^

comes a subject of serious and anxious inquiry whether those whom / f7/*tl^
they have legally empowered to represent them forever may not assert -iR'^'^^ .

all the rights which the}' possessed while in being ; whether, if they be '4/1J 'C^l^t/K^'

without personal representatives who may feel injured by a violation of (j /yj —fJ *?

the compact, the trustees be not so completely their representatives in ^ ' *^ '
•*

the eye of the law as to stand in their place, not only as respects the o

government of the college, but also as respects the maintenance of the ^ f"^
college charter. ^.M/iAA-if^^

It becomes then the dutv of the court most seriouslv to examine this ^ (^'i^

.

charter, and to ascertaui its true character. „ .^

From the instrument itself it appears that about the year 1754 the <^-/'^^-

Rev. Eleazer Wheelock established at his own expense, and on his own - ^T^fX<r

estate, a charit}^ school for the instruction of Indians in the Cliristian / t^y/\Ljti\

religion. The success of this institution inspired him with the design / < ,

of soliciting contributions in England for carrying on and extending his ayo P'^-^^
undertaking. In this pious work he employed the Rev. Nathaniel /I ''Ji- Ji

,

Whitaker, who, by virtue of a power of attorne}' from Dr. Wheelock, /) / .

appointed the Earl of Dartmouth and others trustees of the mone}' '^y^

which had been and should be contributed ; which appointment Dr. ^j .^ ^LCa.-^

AVheelock confirmed by a deed of trust autliorizing the trustees to fix

on a site for the college. They determined to establish the scliool on' '^-'^
» r -dJ

Connecticut River, in the western part of New Hampshire ; that situ- M^/m U^*^
ation being supposed favorable for carrying on the original design ^
among the Indians, and also for promoting learning among tlie English, C^V^'^

and the i)roprietors in the neighborhood having made large ofTcis of land JJ ^^
on condition that the college should there be placed. Dr. Wiieelock y r
then applied to the Crown for an Act of Incorporation, and represented tU^^^^
the expediency of appointing those whom he had, by his last will, _^ V^ w
named as trustees in America to be members of the i)roposctl cor[)ora- ^'

^ ^
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tion. ''In consideration of the premises," ''for the education and

instruction of the youth of the Indian tribes," &c., " and also of Eng-

^-^ hsh youth and any others," the charter was granted, and the trustees

s^^^Lx ^ of Dartmouth College were by that name created a body corporate,

with power, for the use of the said college, to acquire real and personal

property-, and to pay the president, tutors, and other officers of tiic col-

lege such salaries as they shall allow.

The charter proceeds to appoint Eleazer Wheelock, " the founder of

said college," president thereof, with power b}' his last will to appoint

a successor, who is to continue in oflBce until disapproved by the trus-

tees. In case of vacancy, the trustees maj" appoint a president, and in

J case of the ceasing of a president, the senior professor or tutor, being

^yJ,ilA£A''C'\. one of the trustees, shall exercise the office until an appointment shall

^/ , be made. The trustees have power to appoint and displace professors,

/[/f. ^^ tutors, and other officers, and to supply any vacancies which may be

l^ created in their own body by death, resignation, removal, or disability ;

and also to make orders, ordinances, and laws for the government of

the college, the same not being repugnant to the laws of Great Britain

or of New Hampshire, and not excluding an}' person on account of his

speculative sentiments in religion, or his being of a religious profession

different from that of the trustees.

This charter was accepted, and the property, both real and personal,

which had been contributed for the benefit of the college, was convejed

^^/hf to and vested in the corporate body.
^'''''*^^^ From this brief review of the most essential parts of the charter, it

^%- dJt fU-^^^ is apparent that the funds of the college consisted entirely of private

donations. It is, perhaps, not ver}' important who were the donors.

The probability is that the Earl of Dartmouth and the other trustees in

England were, in fact, the largest contributors. Yet the legal conclu-

sion from the facts recited in the charter would probabh- be, that Dr.

Wheelock was the founder of the college.

The origin of the institution was, undoubtedly, the Indian charit}'

school established b}- Dr. Wheelock at his own expense. It was at his

instance, and to enlarge this school, that contributions were solicited in

j>j) -, England. The person soliciting these contributions was his agent ; and
(fii_<A /t'' the trustees, who received the money, were appointed by and act under

his authorit}'. It is not too much to say that the funds were obtained

by him in trust, to be applied by him to the purposes of his enlarged

school. The charter of incorporation was granted at his instance.

The persons named by him in his last will as the trustees of his charil}'

school compose a part of the corporation, and he is declared to be the

foimder of the college and its president for life. Were the inquiry ma-
terial, we should feel some hesitation in saying that Dr. Wheelock was
not, in law, to be considered as the founder (1 Bl. Com. 481) of this

institution, and as possessing all the rights appertaining to that char-

actor. But be this as it may, Dartmoutli College is really endowed by
private individuals, who have bestowed their funds for the pronagation

Co

jUxik

ft ma^v<

iL^
<^ 'VtA

/O^. ^^^xi.^ AA^fVJ^^ ^^^/W^^^
CiA^A/^.
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of the Christian religion among the Indians, and fur the promotion of

piety and learning generally. From these funds the salaries of the lV ff^^t^^.

tutors are drawn, and these salaries lessen the expense of education to ^ /

the students. It is then an eleemosynary (1 Bl. Com. 471) and, as far / r/bin ^^'*^

as respects its funds, a private corporation. /
^

Do its objects stamp on it a diflferent character? Are the trustees T'^ a'^^^-^-a

and professors public officers, invested with any portion of political 'T-^-yvt A<j?.

power, partaking in any degree in the administration of civil govern- L. ^^^
mcnt, and performing duties which flow from the sovereign authority ? /
That education is an object of national concern and a proper subject V '^'^-'^^^'^^

.

of legislation, all admit. That there ma}' be an institution founded by ^ cx^<.^Jli-l^\^

government and placed entirely under its immediate control, the oflicers -i/' - -/
of which would be public officers, amenable exclusively to government, (ji^^^

none will den}-. But is Dartmouth College such an institution? Is .{j^jS-ca Qax^^^
education altogether in the hands of government? Does ever}- teacher _ ylc^^'*^"
of youth become a public officer, and do donations for tlie purpose of . _t , (J

education necessarih' become public property, so far that the will of the ^^CA^"^^*^^

legislature, not the will of the donor, becomes the law of the donation? jW -f

These questions are of serious moment to societ}', and deserve to bQ^/Y '^^

well considered. p/ ^^y^<rf •

Dr. "NVheelock, as the keeper of his charity school, instructing the ''^
C-

Indians in the art of reading and in our lioly religion, sustaining them ^ ^^j^^ ^-f -

at his own expense and on the voluntary contributions of the charitable, ^^

could scarcely be considered as a public officer, exercising any portion ,tw«t'C ^s^"^^^
"

of those duties which belong to government ; nor could the legislature ' Ly^

have supposed that his private funds, or those given by others, were" U-'Y^

subject to legislative management because they were applied to the pur- '. /.4~ [^

poses of education. When, afterwards, his school was enlarged, and the -^ y^
liberal contributions made in England and in America enabled him to yj/Vv-^^J a^iAi'^

extend his cares to the education of the youth of his own countr}-, no"^ ^ /// . u'
• change was wrought in his own character or in the nature of his duties, y/ ^^/ti/i.M/'RJ-

Had he employed assistant tutors with the funds contributed by others,
^'

or had the trustees in England established a school with Dr. Wheelock/ *^^

at its head, and paid salaries to him and his assistants, they would still ^ noJiyUs-
have been private tutors ; and the fact that they were employed in the C^'^ ^ \

education of youth could not iiave converted them into public officers o^<^Z5^
concerned in the administration of public duties, or have given the //^/V
legislature a right to interfere in the management of the fund. The T*^*^'^^ ^
trustees, in whose care that fund was placed by the contributors, would /{^cc^A^ HL
have been permitted to execute tiieir trust uncontrolled by legislative ^n "

autliority. TUCm'^^^
Wlience, then, can be derived the idea that Dartmouth College has

become a public institution, and its trustees public officers, exercising

powers conferred by the public for public objects? Not from the source

whence its funds were drawn, for its foundation is purely private and

eleemosynary, — not from tlie application of those funds ; for money

may be given for education, and the persons receiving it do not, by
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being employed in the ednculion of youth, become members of the civil

government. Is it from the Act of Incorporation? Let this subject be

/f^ ^

'

considered.

(jJ^yyH . A corporation is an artificial being, invisible, intangible, and existing

only in contemplation of law. Being the mere creature of law, it pos-

sesses only those properties which the charter of its creation confers

upon it, either exi)ressly or as incidental to its very existence. These

are such as are supposed best calculated to effect the object for whicli

it was created. Among the most important are iuuiiortality, and, if the

QfUy<it' Zo'OyQi expression may be allowed, individuality
;
properties, by which a per-

petual succession of many persons are considered as the same, and maj'

act as a single individual. Thtw enai)le a corporation to manage its

own aflairs, and to hold property without the perplexing intricacies,

the hazardous and endless necessity, of perpetual conveyances for the

purpose of transmitting it from hand to hand. It is chiefly for the pur-

pose of clothing bodies of men in succession with these qualities and

capacities that corporations were invented and are in use. By these

means, a perpetual succession of individuals are capable of acting for

the promotion of the particular object, like one immortal being. But
this being does not share in the civil government of the country , unless

that be the purpose for which it was created. . Its immortality no more

i-^^MU [/tu confers on it political power or a political character than immortalit}'
'

, would confer such power or character on a natural person. It is no

more a State instrument than a natural person exercising the same

_ji ^ powers would be. If, then, a natural person, emplo3-ed by individuals
<K (yic^ CAjy,

jj^ ^jjg education of youth, or for the government of a seminary in which

3-outh is educated, would not become a public officer, or be considered

as a member of the civil government, how is it that this artificial being,

created by law for the purpose of being emplo^'ed by the same indi-

viduals for the same purposes, should become a part of the civil gov-

ernment of the country? Is it because its existence, its capacities, its

powers, are given by law? Because the government has given it the

power to take and to hold property in a particular form and for par-

lu ĵ>Q

^. ticular purposes, has the government a consequent ]ight substantiallj-

to change that form, or to vary the purposes to which the property is

to be applied? This principle has never been asserted or recognized,

and is supported by no authority. Can it derive aid from reason?

Tiie objects for which a corporation is created are universally such

as the government wishes to promote. They are deemed beneficial to

tlic country; and this benefit constitutes the consideration, and, in

most cases, the sole consideration of tiie grant. In most eleemosynary
institutions, the object would be difficult, perhaps unattainable, witliout

the aid of a charter of incorporation. Charitable or public-spirited in-

dividuals, desirous of making permanent api)roprlations for charitable

or other useful purposes, find it impossible to effect their design
securely and certainly without an incorporating Act. They apply to

the government, state their beneficent object, and offer to advance the
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money necessary for its accomplishment, provided the goveriiiueiit will

confer on the instrument which is to execute their designs the capacity

to execute them. The proposition is considered and approved. Tlie

benefit to the public is considered as an ample compensation for the

faculty it confers, and the corporation is created. It' the advantages

to the public constitute a full compensation for the faculty it gives,

there can be no reason for exacting a further compensation, by claim-

ing a right to exercise over this artificial being a power which clianges

its nature, and touches the fund for the security and a[)pUcation of

which it was created. There can be no reason for implying in a char-

ter, given for a valuable consideration, a power which is not only not

expressed, but is in direct contradiction to its express stipulations.

From the fact, then, that a charter of incorporation has been granted,

notliing can be inferred which changes the character of the institution,

or transfers to tlie government an\' new power over it. 'J'he character

of civil institutions does not grow out of tlieir incorporation, but out of

the manner in which they are formed, and the objects for which they

are created. The right to change them is not founded on their being

incorporated, but on their being the instruments of government, cre-

ated for its purposes. The same institutions, created for the same

objects, tiiough not incorporated, would be public institutions, and, of

course, be controllable b\- the legislature. The incorporating Act

neither gives nor prevents this control. Neither, in reason, can the

incorporating Act change the character of a private eleemosynary

institution.

We are next led to the inquiry, for whose benefit the property given

to Dartmouth College was secured? The coimsel for the defendant

have insisted that the beneficial interest is in the people of New Hamp-
shire. The charter, after reciting the preliminar}- measures which had

been taken, and the application for an Act of Incorporation, proceeds

thus: "Know ye, therefore, that we, considering the premises, and

being willing to encourage the laudable and charitable design of spread-

ing Christian knowledge among the savages of our American wilder-

ness, and also that the best means of education be established, in our

province of New Hampshire, for the benefit of said province, do, of our

special grace," etc. Do these expressions bestow on New Hampshire

any exclusive right to the property of the college, any exclusive inter-

est in the labors of the professors? Or do they merely indicate a will-

ingness that New Hampshire should enjoy those advantages which

result to all from the establishment of a seminary of learning in the

neighborhood? On this point we think it impossible to entertain a

serious doubt. The words themselves, unexplained by the context, in-

dicate that the "benefit intended for the province" is that which is

derived from " establishing the best means of education therein ;
" that

is, from establishing in the province Dartmouth College as constituted

by the charter. But if these words, considered alone, could admit of

doubt, that doubt is completely removed by an inspection of the entire

instrument.
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Tlie piirliculur interests of New Ihimpshire never entered into the

mi lid of the donors, never constituted a motive for tlieir donation.

Tije propagation of the Christian religion among the savages, and the

dissL'iuination of useful knowledge among the youth of the country,

were the avowed and the sole objects of their contributions. In these

New Hampshire would participate ; but nothing i)aiticular or exclusive

was intended for her. Even the site of the college was selected, not

for the sake of New Ilampshiie, but because it was " most subservient

to the great ends in view," and because liberal donations of land were

offered by the proprietors on condition that the institution should be

there established. The real advantages from the location of the college

are, perhaps, not less considerable to those on the west than to those

on the east side of Connecticut River. The clause which constitutes

the incorporation, and expresses the objects for which it was made, de-

clares those objects to be the instruction of the Indians, " and also of

English youth and any others." So that the objects of the contributors

and the incorporating Act were the same, — the promotion of Chris-

tianity and of education generally, not the interests of New Hampshire

particularly.

From this review of the charter, it appears that Dartmouth College is

an eleemosynary institution, incorporated for the purpose of perpetu-

ating the application of the bount}' of the donors to the specified

objects of that bounty ; that its trustees or governors were originally

named by the founder, and invested with the power of perpetuating

themselves ; that they are not public oftlcers, nor is it a civil institution,

participating in the administration of government ; but a charity school,

or a seminar}' of education, incorporated for the preservation of its

property, and the perpetual application of that property to the objects

of its creation.

Yet a question remains to be considered of more real difficult}', on

which more doubt has been entertained than on all that have been dis-

cussed. The founders of the college, at least those whose contributions

were in money, have parted with the property bestowed upon it, and

their representatives have no interest in that property. The donors of

land are equally without interest so long as the corporation shall exist.

Could they be found, they are unaffected by any alteration in its Con-

stitution, and probabl}' regardless of its form or even of its existence.

The students are fluctuating, and no individual among our youth has a

vested interest in the institution which can be asserted in a court of

justice. Neither the founders of the college, nor the youth for whose
benefit it was founded, complain of the alteration made in its charter, or

think themselves injured by it. The trustees alone complain, and the

trustees have no beneficial interest to be protected. Can this be such

a contract as the Constitution intended to withdraw from the power of

State legislation? Contracts, the parties to which have a vested bene-

ficial interest, and those only, it has been said, are the objects about
which the Constitution is solicitous, and to which its protection is

extended.
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The court has bestowed on this argument the most deliberate consid-

eration, and the result will be stated. Dr. Wheelock, acting for liim-

self and for those who, at his solicitation, had made contril)utions to

his school, applied for tliis charter, as the instrument wliicli siiould en-

able him and them to perpetuate their beneficent intention. It was

granted. An artificial, immortal being was created by the Crown, capa-

ble of receiving and distributing forever, according to the will of the

donors, the donations which should be made to it. On tliis being, tlie

contributions which had been collected were immediately bestowed.

These gifts were made, not indeed to make a profit for the donors or

their posterity, but for something, in their opinion, of inestimable value
;

for something which the}' deemed a full equivalent for the money with

which it was purchased. Tiie consideration for which they stipulated,

is the perpetual application of the fund to its object, in the mode pre-

scribed b}' themselves. Their descendants ma}' take no interest in the

preservation of this consideration. But in this respect their descend-

ants are not their representatives. They are represented by the cor-

poration. The corporation is the assignee of their rights, stands in

their place, and distributes their bounty, as they would themselves

have distributed it had they been immortal. So with respect to the

students who are to derive learning from this source. The corporation

is a trustee for them also. Their potential rights, which, taken dis-

tributively, are imperceptible, amount collectively to a most important

interest. These are, in the aggregate, to be exercised, asserted, and

protected by the corporation. They were as completely out of the

donors, at the instant of their being vested in the corporation, and as

incapable of being asserted by the students, as at present.

According to the theor}' of the British Constitution, their Parliament

is omnipotent. To annul corporate rights might give a shock to

public opinion, which that government has chosen to avoid ; but its

power is not questioned. Had Parliament, immediatel}' after the

emanation of this charter and the execution of those conveyances which

followed it, annulled the instrument, so that the living donors would

have witnessed the disappointment of their hopes, the perfid}' of tlie

transaction would have been universally acknowledged. Yet then, as now,

the donors would have had no interest in the propert}' ; then, as now,

those who might be students would have had no rights to be violated
;

then, as now, it might be said that the trustees, in whom the rights of

all were combined, possessed no private, individual, beneficial interest

in the property confided to their protection. Yet the contract would at

that time have been deemed sacred by all. What has since occurred

to strip it of its inviolability? Circumstances have not changed it.

In reason, in justice, and in law, it is now what it was in 1709.

/ This IS plainly a contract to which the donors, the trustees, and the

Crown (to whose rights and obligations New Hampshire succeeds) were

the original parties. It is a contract made on a valuable consideration.

It is a contract for the security and disposition of property. It is a
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contract on the faith of which real and personal estate has been con-

veyed to the corporation. It is then ii contract within the letter of the

Constitution, anil witliin its spirit also, unless the fact that tlie i)rop-

ertv is in\'esled by the donors in trustees for the promotion of religion

and education, for the benefit of peisons who are perpetuall\' changing,

though the objects remain the same, shall create a particular exception,

taking this case out of the prohibition contained in the Constitution.

It is more than possible that the preservation of rights of this de-

scri[)tion was not particularly in the view of the framers of the Consti-

tution when the clause under consideration was introduced into that

instrument. It is probable that interferences of more frequent recur-

rence, to which the temptation was stronger and of which the mischief

was more extensive, constituted the great motive for imposing this

restriction on the State legislatures. But although a particular and a

rare case may not in itself be of sufficient magnitude to induce a rule,

yet it must be governed b^' the rule, when established, unless some

l)lain and strong reason for excluding it can be given. It is not enough

to sa}- that tiiis particular case was not in the mind of the convention

when the article was framed, nor of the American people when it was

adopted. It is necessar}- to go farther, and to sa}' that, had this par-

ticular case been suggested, the language would have been so varied

as to exclude it, or it would have been made a special exception. The
case, being within the words of the rule, must be within its operation

lii\ewise, imless there be something in the literal construction so ob-

viously' absurd, or mischievous, or repugnant to the general spirit of

the instrument as to justifj' those who expound the Constitution in

making it an exception.

On what safe and intelligible ground can this exception stand?

Tiicre is no expression in the Constitution, no sentiment delivered by

its contemporaneous expounders, which would justif}' us in making

it. In the absence of all authority' of this kind, is there, in the

nature and reason of the case itself, that which would sustain a con-

struction of the Constitution not warranted by its words? Are con-

tracts of this description of a character to excite so little interest that

we must exclude them from the provisions of the Constitution, as being

unworthy of the attention of those who framed the instrument? Or
does public policj" so imperiousU' demand their remaining exposed to

legislative alteration as to compel us, or ratlicr permit us to sa3-, that

these words, which were introduced to give stability to contracts, and
which in their plain import comprehend this contract, must yet be so

construed as to exclude it?

Almost all eleemosynary corporations, those which are created for

the promotion of religion, of charity, or of education, are of the same
charaeter. The law of this case is tlie law of all. In every literary or

charital)le institution, unless the objects of the bounty be themselves

incorporated, the whole legal interest is in trustees, and can be asserted

only by them. The donors, or claimants of the bounty, if they can ap-
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pear in court at all, can appear only to com|)lain of the trustee s. In

all other situations, they are identified with, and personated by, the

trustees, and their rights are to be defended and maintained by them.

Religion, chaiity, and education are, in the law of P^ngland, legatees or

donees, capable of receiving bequests or donations in this form. They
appear in court, and claim or defend by the corporation. Are they of so

little estimation in the United States that contracts for their benefit

must be excluded from the protection of words whicii in tlieir natural

import include them? Or do such contracts so necessarily require new
modelling by the authority of the legislature tliat the ordinary rules of

construction must be disregarded in order to leave them exposed to

legislative alteration ?

AH feel that these objects are not deemed unimportant in the United

States. The interest whicli this case has excited i^roves that the}- are

not. The fi'umers of the Constitution did not deem them unworth}- of

its care and protection. Tliey have, tliougii in a different mode, mani-

fested their respect for science b}- reserving to the government of the

Union the power "to promote the progress of science and useful arts,

b\' securing for limited times, to authors and inventors, the exclusive

right to their respective writings and discoveries." Tliey have so far

withdrawn science anil the useful arts from the action of the State

governments. Wliy, then, should the}' be supposed so regardless of

contracts made for the advancement of literature as to intend to ex-

clude them from provisions made for the security of ordinary contracts

between man and man ? No reason for making this supposition is

perceived.

If the insignificance of the object does not require that we should

exclude contracts respecting it from tlie protection of the Constitution ;

neither, as we conceive, is tlie policy of leaving them subject to legis-

lative alteration so apparent as to require a forced construction of that

instrument in order to effect it. These eleemosynary institutions do

not fill the place which would otherwise be occupied by government, but

tliat which would otherwise remain vacant. They are complete acqui-

sitions . to literature. They are donations to education ; donations

which any government must be disposed rather to encourage tlian to

discountenance. It requires no very critical examination of the human
mind to enable us to determine that one great inducement to these

gifts is the conviction felt by the giver that the disposition he makes

of them is immutable. It is probable that no man ever was, and that

no man ever will be, the founder of a college, believing at the time that

an Act of Incorporation constitutes no security for the institution ; be-

lieving that it is immediately to be deemed a public institution, whose

funds are to be governed and applied, not by the will of the donor, but

by the will of the legislature. All such gifts are made in the pleasing,

perhaps delusive, hope that the charity will flow forever in the diannel

which the givers have marked out for it. If every man finds in his

own bosom strong evidence of thvi universality of this sentiment, tliere



1576 DARTMOUTH COLLEGE V. WOODWARD. [CHAP. IX.

can be but little reason to imagine that the framers of our Constitution

were strangers to it ; and that, feeling the necessity and policy of giving

permanence and security to contracts, of withdrawing them from the

influence of legislative bodies, whose fluctuating polic^^ and repeated

interferences i)ioduced the most perplexing and injurious embarrass-

ments, they still deemed it necessary to leave these contracts subject to

those interferences. The motives fur such an exception must be very

powerful to justify the construction which makes it.

The motives suggested at the bar grow out of the original appoint-

ment of the trustees, which is sui)posed to have been in a spirit hostile to

the genius of our government, and the presumption that, if allowed to

continue themselves, they now are, and must remain forever, what they

originally were. Hence is inferred the necessity of applying to this

cori)oration, and to other similar corporations, the correcting and im-

proving hand of the legislature.

It has been urged repeatedly-, and certainly with a degree of earnest-

ness which attracted attention, that the trustees, deriving their power

from a regal source, must necessarily partake of the spirit of their

origin ; and that their first principles, unimproved by that resplendent

light which has been shed around them, must continue to govern the

college, and to guide the students. Before we inquire into the influence

which this argument ought to have on the constitutional question, it

may not be amiss to examine the fact on which it rests. The first

trustees were undoubtedly named in the charter \ty the Crown, but at

whose suggestion were they named ? By whom were they selected ? The

charter informs us. Dr. Wheclock had represented, " that, for many
weighty reasons, it would be expedient that the gentlemen whom he had

already nominated in his last will to be trustees in America, should be of

the corporation now proposed." When, afterwards, the trustees are named
in the charter, can it be doubted that the persons mentioned by Dr.

Whcelock in his will were appointed? Some were probably added by

the Crown, with the approbation of Dr. Wheelock. Among these is

the Doctor himself. If an}' others were appointed at the instance of the

Crown, the}- are the Governor, three members of the Council, and the

Speaker of the House of Representatives of the Colony of New Hamp-
shire. The stations filled by these persons ought to rescue them from

an}' other imputation than too great a dependence on the Crown. If in

the revolution that followed, they acted under the influence of this sen-

timent, they must have ceased to be trustees ; if they took part with

their countrymen, the imputation which suspicion might excite would

no longer attach to them. The original trustees, then, or most of

them, were named by Dr. Wheelock, and those who were added to his

nomination, most probably with his approbation, were among the most
eminent and respectable individuals in New Hampshire.

The only evidence which we possess of the character of Dr. Wheelock
is furnished by this charter. The judicious means employed for the

accomplishment of his object, and the success which attended his en-
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deavors, would lead to the opinion that he united a sound understand-

ing to that humanit}- and benevolence which suggested his undertaking.

It surely cannot be assumed that his trustees were selected without

judgment. With as little probability can it be assumed that, while the

light of science and of liberal principles pervades the whole community,

these originally benighted trustees remain in utter darkness, incapable

of participating in the general improvement; that, while the liuman

race is rapidly advancing, they are stationary. Reasoning o priori,

we should believe that learned and intelligent men, selected by its

patrons for the government of a literary institution, would select

learned and intelligent men for their successors, men as well fitted Cor

the government of a college as those who might be chosen by other

means. Should this reasoning ever prove erroneous in a particular

case, public opinion, as has been stated at the bar, would correct the

institution. The mere possibility of the contrary would not justif}' a

construction of the Constitution which should exclude these contracts

from the protection of a provision whose terms comprehend them.

The opinion of the court, after mature deliberation, is, that this is a

contract, the obligation of which cannot be impaired without violating

the Constitution of the United States. This opinion appears to us to

be equally supported by reason and by the former decisions of this

court.

2. We next proceed to the inquir}- whether its obligation has been

impaired by those Acts of the Legislature of New Hampshire to which

the special verdict refers.

From the review of this charter which has been taken it appears that

the whole power of governing the college, of appointing and removing

tutors, of fixing tlieir salaries, of directing the course of study to be

pursued b\' the students, and of filling up vacancies created in their

own body, was vested in the trustees. On the part of the Crown it was

expressl}' stipulated that this corporation, thus constituted, should con-

tinue forever ; and that the number of trustees should forever consist

of twelve, and no more. By this contract the Crown was bound, and

could have made no violent alteration in its essential terms without

impairing its obligation.

By the Revolution the duties as well as the powers of govern-

ment devolved on the people of New Hampshire. It is admitted that

among the latter was comprehended the transcendent power of Par-

liament, as well as that of the executive department. It is too clear

to require the support of argument that all contracts and rights respect-

ing property remained unchanged by the Revolution. The obligations,

then, which were created by the charter to Dartmouth College were the

same in the new that they had been in the old government. The power

of the government was also the same. A repeal of this charter at any

time prior to the adoption of the present Constitution of the United

States would have been an extraordinary nnd unprecedented act of

power, but one which could have been contested only by the rcstric-
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tions upon the legislature to be found in the Constitution of the State,

lint the Constitution of the United States has imposed this additional

limitation, that the legislature of a State sliall pass no Act " impairing

the obligation of contracts,"

It has been already stated that the Act " to amend the charter and

enlarge and improve the corporation of Dartmouth College " increases

the number of trustees to twenty-one, gives tlie appointment of the ad-

ditional members to the executive of the State, and creates a board of

overseers, to consist of twenty-five persons, of whom twenty-one are

also appointed by the executive of New Hampshire, who have power to

inspect and control the most important acts of tlie trustees.

On the effect of tliis law two opinions cannot be entertained. Be-

tween acting directly and acting through the agencj- of trustees and

overseers no essential difference is perceived. The whole power of

governing the college is transferred from trustees appointed according

to the will of the founder, expressed in the charter, to the executive of

New Hampshire. The management and application of the funds of this

eleemosynary institution, which are placed b3' the donors in the hands

of trustees named in the charter, and empowered to perpetuate them-

selves, are placed b}' this Act under the control of the government of

the State. The will of the State is substituted for the will of the

donors in every essential operation of the college. This is not an im-

material change. The founders of the college contracted, not merely

for the perpetual application of the funds which they gave to the

objects for which those funds were given, the}' contracted also to secure

that application by the Constitution of the corporation. The\' con-

tracted for a system which should, as far as human foresight can pro-

vide, retain forever the government of the literar}' institution the}' had

formed, in the hands of persons approved by themselves. This system

is totally changed. The charter of 17G9 exists no longer. It is re-

organized, and reorganized'in such a manner as to convert a literary

institution, moulded according to the will of its founders and placed

under the control of private literary men, into a machine entirely sub-

servient to the will of government. This may be for the advantage

of this college in particular, and may be for the advantage of literature

in general; but it is not according to the will of the donors, and is sub-

A-ersive of that contract on the faith of which their property was given.

In the view which has been taken of this interesting case, the court

has confined itself to the rights possessed by the trustees, as the as-

signees and representatives of tlie donors and founders, for the benefit

of religion and literature. Yet it is not clear that the trustees ought to

be considered as destitute of such beneficial interest in themselves as

the law may respect. In addition to their being the legal owners of the

property, and to their having a freehold right in the powers confided to

them, the cliarter itself countenances the idea that trustees may also

he tutors with salaries. The first president was one of the original

trustees ; and the charter provides, that in case of vacancy in that
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office, " the senior professor or tutor, being one of the trustees, shull

exercise the office of president until the trustees shall make choice of,

and appoint a president." According to the tenor of the charter, then,

the trustees might, without impropriety, appoint a president and other

professors from their own body. This is a power not entirely uncon-

nected with an interest. Even if the proposition of the counsel for the

defendant were sustained, if it were admitted that those contracts only

are protected by the Constitution, a beneficial interest in which is

vested iii the party who appears in court to assert that interest ; yet it

is by no means clear that the trustees of Dartmouth College have no

beneficial interest in themselves.

But the court has deemed it unnecessary to investigate this particular

point, being of opinion, on general principles, that in these private

eleemosynary institutions the body corporate, as possessing the whole

legal and equitable interest, and completely representing the donors for

the purpose of executing the trust, has rights which are protected by

the Constitution.

It results from this opinion, that the Acts of the Legislature of New

Hampshire, which are stated in the special verdict found in this cause,

are repugnant to the Constitution of the United States, and that the

judgment on this special verdict ought to have been for the plaintiffs.

The judgment of the State court must, therefore, be reversed.

[The concurring opinions of Washington, J., and Story, J., are

omitted.] Johnson, J., concurred, for the reasons stated by the Chief

Justice ; Livingston, J., concurred for the reasons stated by the Chief

Justice and Washington and Story, JJ. ; Duvall, J., dissented.^

1 For the history of this case, see Farrar's Report of it, in both stages, (Portsmouth,

N. II., 1819,) and the vahiable, but ill-digested book, Shirley on The Dartmouth Coller/e • ,

Causes (St. Louis : G L .Jones & Co., 1879). In 65 N. H. 473, there is " what is intendedL'-**^J

to be an exact reprint of the case and arguments as printed in 1819 in Farrar's Report

and 1 N. H. 111." For this reference I am indebted to my colleague, Hon. Jeremiah

Smith. For a learned criticism and exposition of the case, see an article by the Hon.

Charles Doe, the present Chief Justice of New Hampshire, in 6 Harv. Law Rev.

161, 21.3, entitled, "A New View of the Dartmouth College Case." See also articles

in 8 Am. Law Rev. 189 and 28 lb. 376, 440.

" I have seen the rule which denies to the several States the power to make any

laws impairing the obligation of contracts criticised as if it were a mere politico-

economical flouri.sh ; but in point of fact tliere is no more important provision in the

whole Constitution . Its principle was much extended by a decision of the Supreme

Court, which ought now to interest a large number of Eng-lishmeii. since it is the

basis of the credit of many of the great American railway incorporations. Rut it is

this prohibition which has in reality secured full play to the economical forces by

which the achievement of cultivating the soil of the North American Continent has

been performed ; it is the bulwark of American individualism a'^ainst democratic im-

patience and socialistic fantasy . We may u.^eful ly bear in mind that until this pro-

hibition, as interpreted hy the Federal courts, is got rid of. certain communistic

schemes of American origin, which are said to have become attractive to the Fnglish

laboring classes because they are supposed to proceed from the bosom of a d emocratic

community, have about as much prospect of obtaining practical renlixation in th e

Ujiited States as the vision of a Cloud-cuckoo-borough to be built by tiie binls between

earth and sky ."— Maine, Popular Government (Kssay IV.), 247.

" It is under the protection of the decision in the Dartmouth College Case that the



1580 CAUY LIBRARY V. BLISS. [chap. IX.

t

J^U(^^ y

In Cary Library v. i>Vt.s6-, 151 Mass. 3G4, 375 (1890),— the facts

are briefly stated suprii, p. 1043, — Knowlton, J., for the court, said :

"It is quite c]ear tlia t, upon grounds of mere exijedieucy, and in the

absence of an emergency re(|uirin<r it, the court could not decree such

a rlia ii^-^e in the administration of the trust as is couteuiijhited by tli is

statute ; and it becomes necessary to inquire whetlier the i)rincii)les of

law wl iich hinit the autliority of tlie court in a case of this kind are

equally ap
|

)licable to the action of the legislature under our Constitution.

" 'V\\ ^\ acceptance by the town of Maria Gary's proposition contained in

her letter created a contract, which was executed on her part by tlic pay-

Af/, i^^^^i ment of the money and which continued binding on the town and the

-^ jM^j-^- trustees as to their conduct in reference to the charity. Prior to the

>t/L/^ ^M decision in Dartmouth College v. Woodward, 4 Wheat. 518, it was un-

^^^X^Cf « f^'^ certain what construction would be giyen by the Supreme Court of the

^

. I,

XjiHA-AX.
-tc

most enormous and threatening po\Yers in our country have been created ; some of the

great and wealthy corporations actually having greater influence iu the country at

large, and upon the legislation of the country, than the States to which thev owe tiieir

corporate existence. Every privilege granted or right conferred— no matter by what

means or on what pretence — bei ng made inyiolable by the Constitution, the gove rn-

ment is frequently found stripped of its autiiority in very important particulars, by

unwise, careless, or corrupt legislation : and a clause of the Federal Constitution,

whose purpose was to preclude the repudiation of debts and just contracts, protects

and perpetuates the evil."

—

Cooley, Const. Lim. (6 ed.) 335 n.

" The doctrine that a charter confers a contractual right which cannot be violated

consistently with the Constitution of the United States, does not necessarily extend to

every stipulation which it contains, and the recent course of decision tends to confine

it within narrower bounds. It is essential to the obligation of a contract to give or

surrender, tliat the subject matter should be susceptible of alienation and that there

should be power to convey ; and if the question were open in this country, it might be

contended that these requisites are wanting when the legislature is the grantor, and

the thing disposed of a right or privilege which concerns the State and should be ex-

ercised for the general good. Sui'b n grant is a law as well as a contract, and there-

fore subject to modification or repeal ; and viewed merely as a contract, relates to

matters which are public and cannot be vested absolutely in an individual . Tlie line

m ight perhaps have been drawn between the privileges which could be bestowed by
the Crown, and the privileges wliicii could not be conferred without an Act of Parli si-

men t,

^

and the former viewed as property and irrevocable, conformably to the analogy
of the English law. Charters like that of Dartmouth College, and indeed all others -

would have been secure under such a rule as regards the inviolability of the corpora-

tion, together with everything which it held or acquired that was susceptible of own er-

3hip. Hiif, whilp the State miirht have conferred an cxem])tion from taxation or the

rj^ht of eminent domain consi.stentlv with thia view, or provided that there should be

C

but one railroad or .slauyhter-housc in .an extensive district, the grant would not have

operated as a contract, or been bevond the reach of repeal.

"iLjia?, notwithstanding, held to follow from the Dartmouth College Case, that

the grant of an exclusive right to build a bridge, construct a railway, or supply a c ity

with p^a.s or water, is an intes^ral part of the contract, which the legislature can no

more revoke than thev can declare that the grantees shall no longer act as a body

corporate. . . . Th e State was .stripped under this interpretation of prerogatiyes that

arccommonly regarded as inseparable from sovereignty, and might have stood, like

Lear, destitute before her offsTiring, had not the police power been dexterously declare

d

paramount, and used as a means of rescinding improvident grants." — 1 Hare, Am.
Const. Law, 606, 607.— Ed.
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United States to the word 'contracts' in Section 10 of Article I.

of tlie Constitution of the United States, which provides that no State r -s _^ ,

shall pass any 'law impairing the obligation of contracts.'^ It was JAlI^^^^^f^

settled by that case that the word is to be interpreted broadly and s'fi^&4-*«x*<i"

liberal ]}', so as to include all obligations which should he enforced and /^^ ^~qf^ -CU

held sacred growing out of agreements, express or implied, for w hich y. r o frrjjLjiSt!

there is a valuable consideration. > There can be no doubt that the . ^ t P 'd
money of TMnria Gary was paid under a contract, within the meaning ''{^''^'^^^ryy

of that word in this clause of the Constitution. The principles h}- £.^rwc^«-^*^^** •

which the courts of England and of this country have been controlled, f) oxjSjty^ ^
in the decisions to which we have referred, are those rules of com- r, .

mon right which protect men in their transactions with one another. S-^'^- ^
Among them is that fundamental one which is embodied in this pro- .jui^^;*''^^''^*^^

vision of the Constitution. I f it applies to a change in the adminis - f>~^Jn\OLA^ ^
tration of a charitable trust such as has been attempted in the present

'

case, it controls the action of the legislature as effectually as that of A-<.*-*-^y^^^-''-^'̂

^

the courts . A. oaJUa''^^^^*^^-

" We think it does apply. The town implied ly agreed wjth Maria Cary 0\f/ij/i4^
to conform to the terms of her letter. The trustees also agreed that, ^"^ i f (j*^

so long as they continued to be members of the board, they would exe - CiA^j'^'^^^-^

ent.e Mieir t.rnst. flccordincr to her stipulations . She indicated a general _-^^^^ ^ />^i^.

purpose to devote her money to this charity, even if it should become ;? //i
" 4_ n

in)possibIe to administer it in the manner proposed, and she impliedly ^ ^oaM^^^*^^^

agreed that the court might make any reasonable modification of her QlfCi^^iL C a>^A.

scheme which might at any time become necessary . Th e town m ight (j

become a city, and the board of selectmen or the school commi ttee

m

i

ght be abolished by law, or many other things might occur wlii c

h

would render it impossible or impracticable litera l ly to follow her direc- _
tions . She impliedly agreed that in such a case the court or the legis-

lature might modify her method to adapt it to changed conditions.

Biij;_abe did not agree that any material change might be made unless

there slionld be an exigency for it. Aa ^ylaJU
/ " It does not aj^pear to be necessar}^ to depart from tli e plan of admin-" ^ ' p

istration adoptedjbj' tlie original dono r. 7 The re seems to be no i)ractical fjuccc^ TClM

~

difficulty in conforming literally to the scheme at first pro|)osed. Under . /
yl^-t/a.

these circumstances, none of the parties can be relieved from the obllga-
-''^^^^

tions of their contract without the consent of all the others . The statute nAJu^Jy^^ '^^^H
makes no provision for obtaining the consent of any party except the ^
town. Resides Maria Cary, many others have made gifts for the library

,

'^ '^^

of whi f'h some were given in terms to the trustees of the Cai-y Libi-n 1-3-

,

aome to Cary T.ibrary, and some to the town . It is to be presumed tha t

these persons knew on what trusts the library was estai)lished and was

to be managed, and that they made th eir gifts to be held under the

same t.i-n«its ' In connection with each of the gifts, the donor, the town,

and the trustees impliedly became parties to the same contract in regard

to the management of the library as that made with Mrs. Cary. JLidt< ;/

V. Hojjkins Academy, 14 Pick. 240, 262 ; Edxcards v. Jagers, 19 Ind.
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407, 115. So far as aupcars, George "W. Robinson is the only dono r

who has consented lo a change of the contract. If it be assiuucd thaj,

Alice B. C'ary, the residuary le<yatec of JVlaria Cai-y, has assented by
petitioniii«;_liai_the passage of the statute and becoming one of the

corporators and a trustee, her assent is not equivalent to tlie assent of

the original donor . Two of the gifts of Maria Gary were made in her

lifetime, and the contract was fully executed on her part. Her residuary

legatee does not legally represent her desire to secure a permanent bene -

fi t to the inhabitants of Lexington. Her representatiye succeeds only

to her rights of pro|jerty. . . .

" We are of opinion that the statute which we are considering imi)ai rs

the obligation ot Uie contract und er wliieli this charily is aduiinistcred.

The principles ^nTiicIi lie at the foundation of the Dartmouth College

Case, and of other similar decisions, are decisive of the question be fore

Ui Ijouisville v. University of Louisville^ 15 B, Mon. (K}'.) C42
;

Dartmouth College v. Woodward, 4 Wheat. 518 ; Allen v. McKeen,
\ Sumner, 276 ; New Gloucester School Fund v. Bradbury, 2 Fairf.

118; Regents of University of Maryland v. Williams, 9 Gill & J.

365, 408 ; Norris v. Ahingdon Academy, 7 Gill & J. 7 ; Brown v.

Hummel, 6 Penn. St. 86, 96. The law laid down in these cases, that

a^charter establishing an eleemosynary corporation is a contract whic 1

1

cannot be changed by the legislature without the consent of the parties

to it, is a mere extension of the doctrine which gives a similar effect to

the writte n statement of a scheme that is made the foundation of dona-

ti.ODS to unincorporated trustees of a public charit}-."

A^^
--Um) ^T^^^v^^*'-v-^ 'v^—'STURGES v. CROWNINSHIELD.

Supreme Court of the United States. 1819.

-4lX>a. JjUxCk^f^^ AA^i^dci^
[4 Wheat. U7; A Curtis's Decisions, 3&2.]^

jSLa.^ yjAjuxy^^- This was an action of assumpsit, brought in the Circuit Court of

^ ^ Massachusetts, against the defendant, as the maker of two promissory
_.V«A^^ ^^

n otes, both dated at New York, on the 22d of March, 1811, for the

ihi ^Ar^

,

•''^"^ ^^ $771.86 each, and payable to the plaintiff, one on the 1st of

/ August, and the other on the 15th of August, 1811. The defendant

(j^yu>^ ^^ZA/tAAA.\- pleaded his discharge under " An Act for the benefit of insolvent debt-

or/ ors and their creditors," passed by the Legislature of New York, the 3d^ day of April, 1811. After stating the provisions of the said Act, the

/'^w;s>l-/- j;^<Xi-f'Gfendants plea averred his comi)liance with them, and that he was dis-

C charged, and a certificate given to him the fifteenth day of February,

Q ,1 ^ The case is taken from Curtis's Decisions. — Ed.

1. V -1
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V

1812. To this plea there was a general demurrer, and joinder. At i
• "/^

the October term of the Circuit Court, 1817, the cause came on to be r
^

argued and heard on the said dem,urrer, and the following questions
^^-'^"^'^

arose, to wit:

—

J-J-- y/ i

1. Whether, since the adoption of the Constitution of the United-^/^'^^^^^^'^^y

States , any State has authority to pass a bankrujjt law , or whether the ^.^^ ti>U
power is exclusively vested in the Congress of the United States? J^ • >

2. Whether the Act of New York, passed the third day of April, /P'^^*-^-^^
^

1811, and stated in the plea in this case, is a bankrupt Act, within the yx/'^A/J^'^'*-^^

meaning of the Constitution of the United States? (\ouUj-
3. Whether the Act aforesaid is an Act or law impajring the obliga-

A/i/yi.-^

tion of contracts , within the meaning of the Constitution of the United ^^^^'^"^
tf f~n

States? -Ji!^ ^^4^
4. Whether the plea is a good and sufficient bar of the plaintiff's y/ oj/ydi^f

action?
^^^

And after hearing counsel upon the questions, the judges of the ///x^'^ '*^

Circuit Court were opposed in opinion thereupon ; and upon motion of JitjLjMMM-
the plaintiff's counsel, the questions were certified to the Supreme "^y/^

i

Court, for their final decision. /aJjo^^'^
Daggett and Ilopkinson, for the plaintiff. Hunter and D. B. Ogden, -j^ JLhOt'

contra. t

Marshall, C. J., delivered the opinion of the court.
/j^<in'i/tA

This case is adjourned from the court of the United States, for the J^tiof irr~

first circuit and the district of Massachusetts, on several points on f frA idu
which the judges of that court were divided, which are stated in the '^T ^ j

record, for the opinion of this court. The first is :
—

aXa^'^^^^*^'^^
Whether, since the adoption of the Constitution of the United States, a

any State has authorit}' to pass a bankrupt law, or whether the power -^

is exclusively vested in the Congress of the United States? ... ^. ^^AA'-
AVithout entering further into the delicate inquirj- respecting the pre-

cise limitations which the several grants of power to Congress, con- jtM vU'CC^-'^
""

tained in the Constitution, ma}' impose on the State legislatures, than_"k {^tC4,
is necessary for the decision of the question before the court, it is suffi- Jlr y /Lti\
cient to sa}', that, until the power to pass uniform laws on the subject ^ .

of bankruptcies be exercised by Congress , the States are not forbidden /p^t/utM ^*-^
to pass a bankrupt law , provided it contain no principle which violates ^0 ^

the 10th section of the first article of the Constitution of the United ^.^^-'^^ ^
States. -^^(^ ryi^y^

This opinion renders it totally' unnecessary to consider the question .

whether the law of New York is, or is not, a bankrupt law. 6'*'^^^

We proceed to the great question on which the cause must depend, j^ }-aA-'<r4^-

Does the law of New York, which is pleaded in th is case, impair the u
Jfj

oblig.ation of contracts, within the meaning of the Constitution of the (T/ f^ h4wA

United States ? This Act liberates the person of the debtor, and dis- ^ /

charges him from all liability for any debt previously contracted , on his JIam "U//^^*^

surrendering his property in the manner it prescribes. In discussing jf
Y, 'f it

the question whether a State is prohibited from passing such a law as ^'^
ff^
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this, our first inquiry is into the meaning of words in common use.

/i- What is the obligation of a contract? and what will impair it?

,/ y It would seem dilticult to substitute words which are more intelli-

^u*^^ ,rible, or less liable to misconstruction, than those which are to be

1 explained. A contract is an agreement in which a party undertakes

/jyV^-^^* ^ to do, or not to do, a particular thing. The law, binds him to perform

-^tj^j^Aj^^ his undertaking, and this is, of course, the obligation of his contract .

^/Ca-a--*-*-*^
llTHie'case at bar, the defendant has given nis promissory note to pay

U/^aX '^2-^ the plaintiff a sum of money on or before a certain day. The contract

i '{a ^>i"<^l '^ Iji'ii to P'\^' t-hat sum on that day ;
and this is its obligation. Any

^^i-^Un- law^whjch releases a part of this obligation, must, in the literal sense

MDiy<^ ^^'^ ~of the word, impair it. Much more must a law impair it which make s'

i t totally iiivalid, and iiiliicly discharges it.

The words of the Constitution, then, are express, and incapable of

being misunderstood. They admit of no variety of construction, and

are acknowledged to apply to that species of contract, an engagement

between man and man, for the payment of mone3', which has been

entered into by these parties. Yet the opinion that this law is not

within the prohibition of the Constitution, has been entertained by

those who are entitled to great respect, and has been supported by

arguments which deserve to be seriousl}' considered.

J t has been contended, that as a contract can only hind a man to pay

to the full extent of his property, it is an implied condition that be may

be discharged on surrendering the whole of it.

Bu t it is not true that the parties have in vi.ew onl}- the property hi

possession when the contract is formed, or that its obligation does not

extend to future acquisitions. Industry, talents , and integrity, con -

stitute a fund which is as confidently trusted as property itsel f. Fu-

ture acquisitions are , therefore , liable for contracts ; and to release

them from this liability impairs their obligation .

It has been argued, that the States are not prohibited from passing

bankrupt laws, and that the essential principle of such laws is to dis-

charge the bankrupt from all past obligations ; that the States have

been in the constant practice of passing insolvent laws, such as that of

New York, and if the framcrs of the Constitution had intended to de-

prive them of this power, insolvent laws would have been mentioned

in the prohibition ; that the prevailing evil of the times, which pro-

duced this clause in the Constitution, was the practice of emitting

paper money, of making [n-operty which was useless to the creditor a

discharge of his debt, and of changing the time of paj'ment by author-

izing distant instalments. Laws of this description, not insolvent laws,

constituted, it is said, the mischief to be remedied ; and laws of

this description, not insolvent laws, are within the true spirit of the

prohibition.

The Constitution does not grant to the States the power of passing
bankrupt laws, or any other power ; but finds them in possession of it ,

and may either prohibit its future exercise entirely, or restrain it so



CHAP. IX.] STURGES V. CROWNINSHIELD. 1585

far as national polic\' may require . It lias so far restrained it as to i2ro-

hibit tlie passages of any law impairing tlie obligation of contracts.

Althongh, then, the States may , until that power shall be exercised by

Congress, pass laws concerning bankrupts, yet they can not constilu-

tionally introduce into such laws a clause which discliarges the obliga-

tions the bankru|)t has entered into . It is not admitted that, without

this principle, an Act cannot be a bankrupt law ; and if it were, that

admission would not change the Constitution, nor exempt such Acts

from its prohibitions.

Tlie argument drawn from the omission in the Constitution to pro-

hibit the States from passing insolvent laws, admits of several satisfac-

toiy answers. It was not necessar}', nor would it have been safe, had

it even been the intention of the fraraers of the Constitution to prohibit

the passage of all insolvent laws, to enumerate particular subjects to

wliich the principle they intended to establish should apply. The prin-

cipje was the iiiviolal)ility of contracts . This principle was to be i)ro -

tected in whatsoever form it might be assailed . To what purpose

enumerate the particular modes of violation which should be forbid-

den, when it was intended to forbid all ? Had an enumeration of all

the laws which might violate contracts been attempted, the provision

must have been less complete, and involved in more perplexity than it

now is. The plain and simple declaration, that no State shall pass any

law impairing the obligation of contracts, includes insolvent laws and

all other laws, so far as the}' infringe the principle the convention

intended to hold sacred, and no further.

But a still more satisfactory answer to this argument is, that the

convention did not intend to prohibit^ the passage of all insolvent law s.

To punish honest insolvency by imprisonment for life, and to make this

a constitutional principle, would be an excess of inhumanity which will

not readily be imputed to the illustrious patriots who framed our Con-

stitution, nor to the people who adopted it.^ The distinction between

the obligation of a contract, and the remedy given by the Icuislatu're'to

enforce that obligation, has been taken at the bar, and exists in the

nature of things. Without impairing the obligation of the contract
,

the remedy may certainly be modified as the wisdom of the nation

shall direct . Confinement of the debtor may be a punishment for not

performing his contract, or may be allowed as a means of inducing him

to perform it. But the State may refuse to inflict this iiunisliment, or

may withhold this means, and leave the contract in full force. Iin|)ris-

onment is no part of the contract, and simplj' to release the prisoiier

does not impair its obUgatio n. . .~T

The argument which has been pressed most earnestl}' at*the bar, is.

Ithat although all legislative Acts which discharge tiie oBigation of a

contract without performance, are within the veiy words of' the Consti-

tution, yet an insolvent Act, containing this principle, is not within its

spirit, because such Acts have been passed by colonial and State legis-

latures from the first settlement of the country, and because we know
VOL. IT. — 100
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from the history of the times, that the mind of the convention was

directed to other laws, wliicli were fraudulent in their character, which

enabled the debtor to escape from his obligation, and yet hold his prop-

erty ; not to this, which is beneficial in its operation.

iiefore discussing this argument, it may not be improper to premise

that, although the si)irit of an instrument, especially of a Constitution,

is to be respected not less than its letter, yet the spirit is to be collected

chiedy from its words. It would be dangerous in the extreme to infer

from extrinsic circumstances, that a case for which the words of an

instrument expressly provide, shall be exempted from its operation.

Where words conflict with each other , where the different clauses of an

instrument bear upon each othe r, and would be inconsistent unless the

natural and common im|)ort of words be varied, construction becomes

necessary , and a departure from the obvious meaning of w^ords is jus ti-

K, j^ ^ ^ 'a fial>lc . '^But if, in any case, the plain meaning of a provision, not con-"

^5 '^'^^^^^^''^ tradicted by an}' other provision in the same instrument, is to be
~

' "> '^ disregarded, because we believe the framers of that instrument could

not intend what they say, it must be one in which the absurdity and

injustice of applying the provision to the case, would be so monstrous

that all mankind would, without hesitation, unite in rejecting the

application^^ This is certainly not such a case. It is said the colonial

and State legislatures have been in the habit of passing law^s of this

description for more than a centur}- ; that the}' have never been the

subject of complaint, and, consequently, could not be within the view

of the general convention.

The fact is too broadly stated. The insolvent laws of many , indeed,

of by far the greater number of the States, do not contain this prin-

cipl e. They discharge the person of the debtor, but leave his obliga-

tion to pay in full force. To this the Constitution is not opposed.

But, were it even true that this principle had been introduced gen-

erally into those laws, it would not justify our varying the construction

of the section. Every State in the Union, both while a colony and

after becoming independent, had been in the practice of issuing paper

money
; yet this practice is, in terms, prohibited. If the long exercise

of the power to emit bills of credit did not restrain the convention fiom

prohibiting its future exercise, neither can it be said that the long exer-

cise of the power to impair the obligation of contracts, should prevent

a similar prohibition. It is not admitted that the prohibition is more
express in the one case than in the other. It does not, indeed, extend

to insolvent laws by name, because it is not a law by name, but a

principle which is to be forbidden ; and this principle is described in as

appropriate terms as our language affords.

Neither, as we conceive, will any admissible rule of construction

justify us in limiting the prohibition nnder consideration, to the particu-

lar laws which have been described at the bar, and which furnished such
cause for general alarm. What were those laws?
We are told they were such as gi-ew out of the general distress
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followino: the war in wliich our independence was established. To
relieve this distress paper money was issued ; worthless lands, and
other property of no use to the creditor, were made a tender in payment

of debts ; and the time of payment, stipulated in the contract, was

extended by law . These were the |)eculiar evils of the day. Sp nuich

mischief was don e, and so much more was apprehended, that general

distrust prevailed , and all confidence between man and man was
destroyed. To laws of this description therefore, it is said, the pro-

hibition to pass laws impairing the obligation of contracts ought to be

confined.

Let this argument be tried by the words of the section under

consideration. Was this general prohibition intended to prevent paper

money? We are not allowed to sa}^ so, because it is expressly pro-

vided, that no State shall "emit bills of credit;" neither could these

words be intended to restrain the States from enabling debtors to

discharge their debts by the tender of propert}' of no real value to

the creditor, because for that subject also particular provision is made.

Nothing but gold and silver coin can be made a tender in payment of

debts.

It remains to inquire, whether the prohibition under consideration

could be intended for the single case of a law directing that judgments

should be carried into execution b}- instalments ?

This question will scarcely admit of discussion. If this was the only

remaining mischief against which the Constitution intended to provide,

it would undoubtedl}' have been, like paper money and tender laws,

expressly forbidden. At any rate, terms more directly ap[)Ucable to

the subject, more appropriately^ expressing the intention of the conven-

tion, would have been used. It seems scarcely possible to suppose that

the framers of the Constitution, if intending to prohibit only laws au-

thorizing the payment of debts by instalment, would have expressed

that intention by saying, " no State shall pass an}' law impairing the

obligation of contracts." No men would so express such an intention.

No men would use terms embracing a whole class of laws, for the pur-

pose of designating a single individual of that class. No court can lie

justified in restricting such comprehensive words to a particular mis-

chief to which no allusion is made.

The fair, and we think, the necessary construction of the sentence ,

requires, that we should give these words their full and obvious mean-

ing. / A general dissatisfaction with that lax system of legislation which

followed the war of our Revolution, undoubtedly directed the mind of

the convention to this subject.^ It is probable that laws sucii as those

wliich have been stated in argument, produced the loudest complaints,

were most immediately felt. The attention of the convention, there-

fore, was particularly directed to paper money, and to Ads whicii

enabled the debtor to discharge his debt otherwise tlian was stipulated

in the contract. Had nothing more been intended, nothing more would

have been expressed. But, in the opinion of the convention, much
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more remained to be done. The same mischief might be effected by

other means. To restore public confidence completel}', it was neces-

sary not onl}' to prohibit tlie use of particular means b}' which it might

be effected, but to prohibit the use of any means by which the same

mischief niiglit be produced. The convention ai)pears to have intended

to establish a great principle, that contracts should be inviolable . The
Constitution, therefore, declares, that no State shall pass '^any law

impairing the obligation of contracts.
"

If, as we think, it must be admitted that this intention might actuate

the convention ; that it is not only consistent with, but is apparentl}'

manifested by, all that part of the section which respects this subject;

that the words used are well adapted to the expression of it ; that

violence would be done to their plain meaning by understanding them

in a more limited sense ; those rules of construction, which have been

consecrated by jthe wisdom of ages, compel us to sa}-, that these

words prohibit the passage of any law discharging a contract without

performance.

B}' way of analogy, the statutes of limitations, and against usury,

have been referred to in argument ; and it has been supposed that the

construction of the Constitution, wliich this opinion maintains, would

appl}' to them also, and must therefore be too extensive to be correct.

We do not think so. Statutes of limitations relate to the remedies

M'hich are furnished in the courts. They rather establish, that certain

circumstances shall amount to evidence that a contract has been per-

formed, than dispense with its performance. ( If, in a State where six

years may be pleaded in bar to an action of assumpsit, a law should

pass declaring that contracts already in existence, not barred by the

statute, should be construed to be within it, there could be little doubt

of its unconstitutionalit3\ >

So with respect to the 'laws against usur}'. If the law be, that no

. person shall take more than six per centum per annum for the use of

mone}', and that, if more be reserved, the contract shall be void, a con-

tract made thereafter reserving seven per cent, would have no obliga-

;
tion in its commencement ; but if a law should declare that contracts

' alread}' entered into, and reserving the legal interest, should be usurious

;* and void, either in the whole or in part, it would impair the obligation

of the contract, and would be clearly unconstitutional.

This opinion is confined to the case actually under consideration. It

is confined to a case ni which a creditor sues in a court, the proceedings

of whichjhe_legislature , whose Act is pleaded , had not a right to con-

trol, and to a case where_ the cred itor Jiad^ not proceeded to execution

against the body of his debtor, within the State whose law attempts to

absolve a confined insolvent debtor from his obligation. When such

a case arises it will be considered.

It is the opinion of the court, that the Act of the State of New York ,

which is pleaded by the defendant in this cause, so far as it attempts

to discharge this defendant from the debt in the declaration mentioned,





I
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is contrary to the Constitution of the United States, and that the plea

is no bar to the action.

^M'/Mdi
1 See Johnson, J., iu Ogden v. Saunders, infra, p. 1590. '

'
aijAjJ^

In M'Millan v. M'Neill, 4 Wheat. 209 (1819), the case which immediately follows / /M// '/i^yVJ-
Sturges v. Crown in shield, the report is as follows: "Error to the District Court of 'T^'^ '^' '

Louisiana. This was a suit brouglit by M'Xeill, the plaintiff below, against M'Millan
,^^^,g_^ o^a^^

t1ie defendant below , to recover a sum of money paid for the defendant's use, under
C P m /A

the following circumstances: M'Millan. residing in (Charleston, South Carol ina^li:2,us- -'WZ/Sl^ (Xpy^p^^

acting business there as a partner of the house of trade of Sloane & M'Millan, of Ux- , \ Q^r^ ^
erpool, on the 8th of October and 9th of November, 1811. imported foreign merchandise. %hiCAA / 6 ^ .

on which he gave bonds at the custom-house ,
with M'Neill and one Walton, as sureties. L iC^^ '//cla^

These bonds were payable the 8th of April , and 9th of May, 1812, and were paid, after '///- //4^^^'^

suit and judgment, by M'Neill, on the 23d of August and 23d of Septem ber, 18 13.
rrA- I

Some time afterwards, M'Millan removed to New Orleans; where, on the 23d oi y^j^^-^^^^^y^^
/;

\

Augu-st, 1815, the district court of the first district of the State of Louisiana, having .^;^^^^,::^.t^(^'«^^

previously taken into consideration his petition, under a law of the State of Louisiana,
.

-^fLoAAyh -

passed in 1808, praying for the benefit of the cessio honorurn, and a full and entire re-/OM. If-^^*'^

lease and discharge, as well in his person as property, from all debts, dues, claims, andy2,^^x4^^^

obligations, then existing, due, or owing by him, the said M'Millan, and it having j J
appeared fully and satisfactorily, that the requisite proportion of his creditors, as well-^-^-^/^^

in number as amount, had accepted the cession of his goods, and had granted a full ^':faA<
/'^-^'^^

and entire discharge, as well with respect to his person as to his future effects, it was

then anil there ordered, adjudged, and decreed, by the said court, that the proceedings

lie homologated and confirmed, and that the said M'Millan be acquitted, released, and

discharged, as well his person as his future effects, from the payment of any and all

dehtSf dues, and demands, of whatever nature, due and owing by^ him, previous to the day

of the date of the commencement of said proceedings, to w it, previous to the 12tli day j ^^tdAM
of August, 1815. Thp bnnse of trade of Sloane and M'Millan^ of Liverpool, liayhig /\A/^i^ ^ -yv-f^

failed, a commission of bankruptcy issued against both the partners in England, on the ,
o'/oAi

28th of September, 1812; and on the 28th of November, 1812. they both obtained cer-
'^'^^

tifieates of discliarge, signed by the commissioners, and sanctioned by the requisite ^^ (f^/M^t^

proportion of creditors in number and value , and confirmed by the Lord Chancellor of > AjAcVr^
Great Britain, according to the bankrupt laws of England. On the 1st of July, 1817, jrH^ /laacA\

the present suit was instituted by M'Neill, describing himself as a citizen of South ^^la. '^^J .

Carolina, against M'Millan, described as a citizen of Louisiana , in the District Court -; , ^iJt^

of the Vnited States for the district of Louisiana (having circuit court powers) tQ /i^-^y^^^

rpcover the sum of 700 dollars, which M'Neill had paid under the judgments on the ^^id^tj^^A '£>^4X

.

custom-house bonds, in South Carolina . To this .suit M' Millan pleaded in bar his cer-
^

\\a.

tificates. under the Louisiana and English bankrupt laws ; to which plea the plaintiff ^h^ f/U(M^
j

below demurred, the defendant joined in demurrer, and the court gave judgment for
'h'/DfAy^Q ^

the plaintiff ; from which judgment the cause was brought by writ of error, to this <^ clM^'ip^^^^ ^'

court. hujersoU, C. J., for the plaintiff in error, no counsel appearing for the defend- /i C (TAjJIC\a.c>^
ant in error. Marshall, C. J., delivered the opinion of the court, that this case was >MJ •

not distinguishable, in principle, from the preceding case of Sturocs v. Crmvn/ns/u pld. /VM '

That the circumstance of the State law, under which the debt was attempted to be hM.^*-^^ ^

discharged, having ])cen passed^bcforc^the delit wns contracted, made no difference in ^//i^iOA^ t"^

the application of the princip le. Ancf that, as to the certified under the En^sh ,
nJ A Q ^

bankrupt laws, it had frequently been determined, and was well settled, thaLa di.s- /^ Jin n
charge under a foreign law was no bar to an action on a contract made in this - ^^

_

jt-nr

country. Judgment affirmed."
^^"^ J ' J

For an explanation of this case, see Ogden v. Saunders, infra, p. 1601 n. jf "J
D .

In Farmers' and Mech. Bank of Pa. v. Smith , 6 Wheat. 131 (1821), on error to the //^^ AiC

Supreme Court of Pennsylvania, in an action of assumpsit, the defendant plc.ided a*-- ;

discharge under an insolvency law of that State passed after the contract was made
; J^i^^yCAAHA^

and also that both parties were always citizens of Pennsylvan ia. The plaintiff de (J

IfdjuA^ \f ^A^rvi^^^^^^^tJJil- jL^-tL^ /litM i<^^^
'^'^Ti

iJUi^ (lAj[^i^>i<-A^}-i(rv\ 9~^ fcfc^ /(p/lwv
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(Xa^^
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M-AHi.

^ J-
' OGDEN V. SAUNTERS. '^ ^ /e;fc^>e^^~^ '

Supreme Court of the United States. 1827. /^\^y^^ (^i^oyi.'-

[12 Wheat. 213. 7 Curtis's Decisions, 132.] i

O^LXT^-^ iZ"

. Error to the District Court of the United States for Louisiana. f

vi<-'W^'4M XThis was an action of assumps it., brought in the court below, by the

defendant in error. Saunders, a citizen of Kentucky, against tlie phiin - oj^ ^t

t iff in error, Ogden. a citizen of Louisiana. 'V\\o pinintiff l)o1ow '/-

declared upon certain bills of exchange, drawn on the 30th of Sep--^"^

tember, 18QG, by one Jordan, at Lexington, in the State of Kentuck}-,

pon the defeudant below, Ogden, i n tlie city of New York (the

^ V^(H^ defendant tlien being a citizen and resident of the State of New York),

(t-:'^

/tM,

him at the city of New York, and protested for non-

payment.

The defendant below pleaded several pleas, among whicli was a cer-

// ^Tsl^dui.
tificate of discharge under the Act of the Legislature of the State of New

t'^ / York, of April 3, 1801, for the relief of insolvent debtors, commonly

d,4^l'^. called the Three Fourths Act.

The jury found the facts in the form of a special verdict, on which ^i

the court rendered a judgment for the plaintiff below , and the cause was K

,

brought by writ of error before this cou rt. The question which arose

under this plea as to the validity of the law of New York as being

repugnant to the Constitution of the United States, was argued at Feb-

ruary Term, 1824, by CVay, D. B. Ogden, and Haines, for the plaintiff

in error, and l\y Webster and Wheato7i, for the defendant in error, and

the cause was continued for advisement until the present term. It was

again argued at the present term (in connection with several other

causes standing on the calendar, and involving the general question of

the validity of the State bankrupt, or insolvent laws), by Webster and

t

#

'Mn/i

!

u
Wieaton. against the validity, and by the Attorney- General, E. Living-

ston,, D. B. Ogden, Jones, and Sampson for the validity.

The learned judges delivered their opinions as follows :
—

Washixgton, J. The first and most important point to be decided

in this cause turns essentially upon the q uestion, whether the obliga-

tion of a contract is impaired by a State bankrupt or insolvent law,

which discharges the person and the future acquisitions of the debtor

X

murred. Juflccment below for the defenrlant. Hophinson, for the plaintiff ;
Sergeant,

for the defendant. Marshall, C. J., delivered the opinion of the court, that this case

was not distingiii.shable from its former decisions on the same subject, except by the

circumstances that the defendant, in the nreseut case, was a citizen of the same State

with the plaintiffs at the time the contract was made in that State, and remained such

at the time the suit was commenced in its courts . But that these facts made no

_ WAA^A^^-^-^d ifference in the cases. The Constitution of the United States was made for the

^-
. whole people of the Union, and is eqaally binding upon all the courts and all the

OOC'^^^^-^.AA^
citizens.— Ed."

\/ijt\sj^ M \)*aJ^
^ "^^^ ^^^® '^^ taken from Curtis's Decisions — Ed. • i

TJk^ rita^ o-yt^ TUff.^0^^^ ^ "J^ (^^, ^.wW^ fV
^

>t/V«i_
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from his liability under a contract entered into in that State after the i^"^^ aJcA^

passage of the Act. -jlu .Xj-^JLx/^

This question has never before been distinct!}- presented to the con- '^.

sideration of this court, and decided, although it has been supposed by -^^Y-^-^'^^^-*-''*^

the judges of a higlily respectable State court that it was decided in

the case of JfJIillan v. JPNea l, 4 W. 209. That was the case of a

dpbt, contracted bv two citizens of South Carolina, in that State, tlie

discharge of which had a view to no other State. The debtor after- /^;^tiAx,)[AXA^

wards removed to the territory of Louisiana, where he was regularly ^. LjtlchA
discharged, as an insolvent, from all his debts, under an Act of the ^^^~^^
Legislature of that State passed prior to the time w^hen tlie debt in ^/IAA^M, TM^TU,

question w-as contracted. To an action brought by the creditor in the ^ C^r^A^UA^L.

District Court of Louisiana, the defendant plead in bar his discharge, \\ / ^' « '

under the law of that territory, and it was contended by the counsel fur -2y ^jHl'^

the debtor in this court , that the law under which the debtor was d is- -^nsM-c/^^

charged, having passed before the contract was made, it could not be y / ^^
said to impair its obligation . The cause was argued on one side only, "/U-'y^

and it would seem from the report of the case, that no written opinion yJij^^s^^^^J^vtoAl

was prepared by the court. The Chief Justice stated that tlie circum- ^ a

stance of the State law under which the debt was attempted to be X^^^^*^^ '^
discharged having been passed before the debt was contracted, mad e O-Aaj^ CM*-'^

no dift'erence in the application of the principle wbich had been asserted // y v
_

b y the court in the case of Sturges v. Croioninshield, 4 \V. 122. The -AAM^

correctness of this position is believed to be incontrovertible. The priii- Q^\(i/lf^^^
ciple alluded to was, that a State bankrupt law which impairs the obli- ^ ^^(hlj^

gation of a contract, is unconstitutional in its application to such ^^^ »

contract. In that case, it is true, the contract preceded in order of hcvC^^V^ \

time the Act of Assembly, under which the debtor was discharged , -+/ ^-(pOv"

although it was not thought necessary to notice tliat circumstance in n >

the opinion which was pronounced. The principle, howeve r, remai ned, c3>^^

i n . the opinion of tlie court delivered in JSPMiUan v. M ' A'ea^, unaf- £^<XXm^^X

fected by the circumstance that the law of Louisiana preceded a con- {L-^uS^^^^
~

tract made in another State ; since that law, having no extra-territorial , (; ,,

force, never did at any time govern or affect the obligation of such -TXv^^y^ *f

contract . It could not, therefore, be correctly said to be prior to the K/^^^.
contract, in reference to its obligation ; since if, upon* legal principles, / (/ ^.^^^^
it could affect the contract, that could not liappen until the debtor IM '^
became a citizen of Louisiana, and that was subsequent to the contract. ^ \a^^-^

But I hold the principle to be well established, that a discharge unde r ^.^^/joJ^U^
the bankrupt laws of one government docs not affect contracts made o r -^ ' n - ^
to ]-)e execntp.d under anothe r, w-hether the law be prior or subseqnent-^ i-ih^'^^

in the date to that of the contract

;

and this I take to be the only point ' (^A

re ally decided in the case allnded to . Whether the Chief Justice was ri ^^^Tl^^^'

correctly understood by the reporter, when he is supposed to have said, n ^^^^

"that this case was not distinguishal)le in principle from the preceding/*^ T / /-
case of Sturges v. Croioni))shield" it is not material at this lime to in-

/^^^^Ax^^
quire, because I understand the meaning of these expressions to go no '

.
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^ O ' L further than to intimate that there was no distinction between the cases

J^^ k/\A^ as to the constitutional objection, since it professed to discharge a debt

/
^'

contracted in anotlier State, which, at the time it was contracted, was

/^J-^^-^y^'^^''^ not within its oi)eiation, nor subject to be discharged by it. The.jCase

l4r [XyO^ now to be decided, is that of a debt contracted in the State of New York,

iM^^ bj a citizen of that State, from which he was discharged, so far as he

^.yij^
^^vc^ -

t'on stitntionallv could be, under a bankrupt law of that State, in force

{) K' ^ UiFi time when the debt was contracted. It is a case, therefore,

'i/L.iM '^^ that bears no resemblance to tlie one just noticed.

f
— _ I come now to the consideration of the question, which, for the first

/<y<-^^^-^^^^ time, has been directly brought before this court for judgment. . . .

XJnA^ ^O^U^- Wliat is it. HiPn, wliifh r-nn^titntps the oblip.ntlon Of ft contract ?

The answer is given by the Chief Justice, in the case of Sturges v.

l^UOA^'^ Croivnimhield, to which I readily assent now, as I did then : it is the

^ . . . law which binds the parties to perform their agreeme nt. The law, then,

JijyyO^^^^^^ whicl^ has tliis bindin g nblio-ntion, must, crovorn and control the con-

tract in every shape in which it is intended to bear upon it, whether it

yo c<y^^nA^
2 affect its validity, construction, or discharge

.

iL ]~j~x, ^n But the question, which law is refeired to in the above definition,

IM^''^ ^^ still remains to be solved It cannot, for a moment, be conceded that

/y'lyC^
/7/i^ ' the mere moral law is intended, since the obligation which that imposes

) ^ - . « is altogether of the imperfect kind which the parties to it are free to

^hJcuA M^ obe v or not, as they please . It cannot be supposed that it was with

hL ^ j^ this law the grave authors of this instrument were dealing.

ffc* CMA/^ The universal law of all civilized nations, which declares that men

A i.Ay^<y^ shall perform that to which they have agreed, has been supposecl by

the counsel who have argued this cause for the defendant in error, to be

/(^{/U,. CClM. th e InAv wliich is alluded to : and I have no objection to acknowledging

/ iJtU- - ^^^ obligation, whilst I must deny that it is that which exclusively gov-

^r^ "^-^^ erns the contract. It is upon this law that the obligation which nations

\A/£tA^.^~ acknowledge to perform their compacts with each other is founded, and

, ^ I I, therefore, feel no objection to answer the question asked by the same
-^ijLoM^

counsel— Wha t law it is which constitutes the obligation of the com -

^ pact between Virginia and Kentuck y— by admitting, that it is this

i_ <A/C< -^^'f^ common law of nations which requires tliem to perform it. I admi t

ill J further that it is this law which creates the obliga tion of a contract

r^^~^ lA<i^
,-pnrlp

11
pop n desert spot, where no municiual law exists ,_and_( which

// ^^^x^ ir^ was another case put by the same counsel) which contract, bv the tacit^ '
'^

assent of all nations, their tribunals are authorized to enforce.

0^ \:)aAA ^ But can it be seriously insisted that tliis, any more than the moral

(j

- law upon which it is founded, was exclusively in the contemplation of

e-n^- those who framed this Constitution? What is the language of this

,

u
universal law? It is simply that all men are bound to perform their

(XJi^M^'^lr' contracts. The injunction is as absolute as the contracts to which it

. ^ ^
. applies . It admits of no qualification and no restraint, either as to its

.Cam SCc*.^^^ ^/^ validity, construction, or discharge, further than may be necessary to

_L ^ Lj^-x^ develop the intention of the parties to the contract. And if it be true
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that this is exclusively the law, to which the Constitution refers us, it is ^Xu^P
very apparent that the sphere of State legislation upon subiccts con- -^'1
nected with the contracts of individuals , would be abridged beyond ^-^^^

. ^
what it can for a moment be believed the sovereign States of this {VC^^^*-^^>tA>^

Union would have consented to : for it will be found, upon examination, -^ J^tjuy^^ *^
that there are few laws which concern the general police of a State, or (/ j_ ,

the government of its citizens, in their intercourse with each othe r or^^LAa l^-^tA^

-

with strangers, which may not in some way or other affect the contracts f^y^ /^-^'^

[which they have entered into, or may thereafter form . For what are /

laws of evidence, or which concern remedies — frauds and perjuries— C c*-^*-^ LA*^

laws of registration, and those which affect landlord and tenant, sales <^*tx.£,<i^^ti-</<cA

at auction , acts of limitation, and those which limit the fees of profes- / taJ^'^t^^
sional men, and the charges of tavern-keepers, and a multitude of others .

which crowd the codes of every State, but laws which may affect the /u.^ ^'^ tAA^rr

validity, construction, or duration, or discharge of contracts? Whilst I O^^^fi^c^ ^,/aXC
admit, then, that this common law of nations, which has been men- ^J
tioned, may form in part the obligation of a contract, I must unhesitat - /m •• ^^
inglj: insist that this law is to be taken in strict subordination to the -pjP ) ^"i/_
municipal laws of the land where the contract is made, or is to be exe- (/^ //^
cuted. The former can be satisfied b}' nothing short of performance ; J-v^/xj. cri

the latter may affect and control the validit}', construction, evidence, f j • y.

remedy, performance, and discharge of the contract. The former is the /pAM/^^^
common law of all civilized nations, and of each of them ; the latter is ^ *

7JljA^M'\~
the peculiar law of each, and is paramount to the former whenever they^ , q
come in collision with each other. -^iiru^ XP-^-^^

It is, then, the municipal law of the State, whether that be written or ^. ^H^vUL
unw ritten, which is emphatically the law of the contract made within *"

n J
the State, and must govern it throughout, wherever its performance is ^x.-uVi^-^^^^^

sought to be enforced .

q
It forms, in my humble opinion, a part of the contract, and travels jH^XAC \K/oy^-'

with it wherever the parties to it may be found. It is so regarded by 4--hIi; -

all the civilized nations of the world, and is enforced by the tribunals
'^^

of those nations according to its own forms, unless the parties to i t )r::^tA^<~^^ '^

have otherwise agreed, as where the contract is to be executed in, or '

Ajl<\.

refers to the laws of, some other country than that in which it i s .

formed, or where it is of an immoral character, or contravenes the 'tL '\a^ "^ '^
~

pohcy of the nation to whose tribunals the appeal is made ; in whici i

latter cases, the remedy which the comity of nations affords for enforc- ">^^ ^ '=^V*.AX/i.
-

ing the obligation of contracts wherever formed, is denied . Free from 4. -

c^'^
these objections, this law, which accompanies the contract as forming a

paLt of it, is regarded and enforced everywhere, whether it affect the -^lx.-u>^v^ 'A

validity, construction, or discharge of the contract. It is upon this JLffyxtX
principle of universal law, that the discharge of the contract, or of one '^ ^/h-

of the parties to it, by the bankrupt laws of the country where it was ^{j{X/l^^ -^
"^

made, operates as a discharge everywhere. ij n A//r'_

If. then, it be true that the law of the country where the contract is OvC <

made or to be executed, forms a part of that contract and of its obliga- CLp/u/x H^
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Q,^A~' lion, it would seem to be somewhat of a solecism to say that it does, at

^ J the same time, impair that obligation.

>tA/^a-^ IjCA/^ 1^,,^ ^t^ jg contended that if the municipal law of the State where the

^ pli^ contract is so made form a part of it, so does that clause of the Consti-

/ tution which prohibits the States from passing laws to impair the

!!LCLy^/^^<-<^r^ obligation of contracts ; and, consequently, that the law is rendered

J JtZx /S<i^ i"^P^>"^^^"*'G ^^3' force of its controlling associate. All this I admit, pro-

'^T / vided it be first proved that the law so incorporated with and forming a

// "T ci^tUi'^^-'^ P'""^ ^^ ^^® contract, does, in effect, impair its obligation; and before

this can be proved, it must be affirmed and satisfactorily made out, that

if, by the terms of the contract, it is agreed that, on the happening of

a certain event, as, upon the future insolvency of one of the parties,

hpjS^'V^ ^"*^^ '''^ surrender of all his property for the benefit of his creditors, the

/
/]

contract shall be considered as performed and at an end, this stipulation

VdoaJ^'^Vs would impair the obligation of the contract. If this proposition can be

|y\
' K successfully affirmed, I can only say, that the soundness of it is beyond

(yl V '^

'

the reach of my mind to understand.

/J ^\A<\ Again, it is insisted that if the law of the contract forms a part of i t,

(l^ the law itself cannot be repealed without impairing the obligation of the

(X^,u^e/{^tjUlW contract. This proposition I must be permitted to deny. It may be

^T^ repealed at any time, at the will of the legislature, and then it ceases to

form an}- part of those contracts which may afterwards be entered into.

The repeal is no more void than a new law would be which operates

Crt^ct^ upon contracts to affect their validity, construction, or duration. Both

. are valid (if the view which I take of this case be correct), as they may
cr^ V-l»^ % affect contracts afterwards formed ; but neither are so, if they bear upon

>/; /! existing contracts ; and, in the former case, in which the repeal contains

CAPvcotX Ky-*^.y^Q enactment, the Constitution would forbid the application of the re-

pealing law to past contracts, and to those only.

To illustrate this argument, let us take four laws, which, either by

new enactments, or by the repeal of former laws, may aff'ect contracts

as to their validity, construction, evidence, or remedy.

Laws against usury are of the first descri|)tion.

A law which converts a penalty, stipulated for by the parties, as the

only atonement for a breach of the contract, into a mere agreement for

a just compensation, to be measured by the legal rate of interest, is of

the second.

The Statute of Frauds, and the Statute of Limitations, may be cited

as examples of the last two .

The validity of these laws can never be questioned by those who

accompany me in the view which I take of the question under considera -

tion, unless they operate, by their express provisions, upon contracts

previously entered into ; and even then they are void only so far as

they do so operate ; because, in that case, and in that case only, do

they impair the obligation of those contracts. But if they equally

impair the obligation of contracts subsequently made, which they must

do, if this be the operation of a bankrupt law upon such contracts, it

XJi'
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would seem to follow that all such laws, whetlier in the form of new

enactments, or of repealing laws, producing the same legal conse-

quences, are made void In* the Constitution ; and yet the counsel fur

the defendants in error have not ventured to maintain so alarming a

proposition.

If it be conceded that those laws are not repugnant to the Constitu-

tion, so far as the}' apply to subsequent contracts, I am yet to be in-

structed how to distinguish between those laws, and the one now under

consideration. How has this been attempted b}' the learned counsel

who have argued this cause upon the ground of such a distinction?

They have insisted that the effect of the law first supposed, is to

annihilate the contract in its birth, or rather to prevent it from having a

legal existence, and consequently, that there is no obligation to be im-

paired. But this is clearly not so, since it may legitimately avoid all

contracts afterwards entered into, which reserve to the lender a higher

rate of interest than this law permits.

The validity of the second law is admitted, and 3'et this can only be

in its application to subsequent contracts ; for it has not, and I think it

cannot, for a moment, be maintained, that a law wliich, in express

terms, varies the construction of an existing contract, or which, repeal-

ing a former law, is made to produce the same effect, does not impair

the obligation of that contract.

The Statute of Frauds, and the Statute of Limitations, which have

been put as examples of the third and fourth classes of laws, are also

admitted to be valid, because they merely concern the modes of proceed-

i nsf in the trial of causes . The former, supplying a rule of evidence,

and the latter, forming a part of the remedy given by the legislature to

enforce the obligation, and likewise providing a rule of evidence

.

All this I admit. But how does it happen that these laws, like those

which affect the validity and construction of contracts, are valid as to

subsequent, and yet void as to prior and subsisting contracts ? For we

are informed by the learned judge who delivered the opinion of this

court, in the case of Sturges v. Croioninshield^ 4 W. 122, that, '' if, in

a State where six years may be pleaded in bar to an action of assumpsit,

a law should pass declaring that contracts already in existence, no t

barred by the statute, should be construed within it, there could be li ttle

doubt of its unconstitutionality."

It i s thus most apparent that, whichever way we turn, wliother to

laws affecting the validity, construction, or discharges of contracts, or

the evidence or remedy to be employed in enforcing them, we arc mot I )y

this overruling and admitted distinction, between those which operate

retrospectively, and those which operate prospectively . In all of them

th e law is pronounced to be void in the first class of cases, and not so

in the second.

Let us stop, then, to make a more critical examination of the Act of

Limitations, which, although it concerns the remedy, or, if it must be

conceded, the evidence, is yet void or otherwise, as it is made to apply
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retroactively, or prospectively, and see if it can, upon any intelligible

principle, be distiiiguislied from a bankrii[)t law, when applied in the

same manner. AVhat is the effect of the former? The answer is, to

discharge the debtor and all his future acquisitions from his contract

;

because he is permitted to plead it in bar of any remedy which can be

instituted against him, and consequently in bar or destruction of the

obligation which his contract imposed upon him. What is the effect of

a discharge under a bankrupt law? I can answer this question in no

other terms than those which are given to the former question. If there

be a difference, it is one which, in the eye of justice, at least, is more

favorable to the validity of the latter than of the former ; for in the one,

the debtor surrenders everything which he possesses towards the dis-

charge of his obligation, and in the other, he surrenders nothing, and

sullenly shelters himself behind a legal objection with which the law has

provided him, for the purpose of protecting his person, and his present

as well as his future acquisitions, against the performance of his

contract.

. It is said that the former does not discharge him absolutely from
his contract, because it leaves a shadow sufficientlv substantial to raise

a consideration for a new promise to pay . And is not this equally the

case with a certificated bankrupt, who afterwards promises to pay a

debt from which his certificate had discharged him? In the former

case, i t is said the defendant must plead the statute in order to bar the

remedy and to exempt him from his obligation . And so, I answer, he

mu st plead his discbarge under the bankrupt law, and his conformity to

it, i n order to bar the remedy of his creditor, and to secure to himself a

like exemption . I have, in short, sought in vain for some other

grounds on which to distinguish the two laws from each other than

those which were suggested at the bar. I can imagine no other, and I

con fidently believe that none exist which will bear the test of a critical

examination.

To the decision of this court, made in the case of Sturges v. Croion-

inshield, and to the reasoning of the learned judge who delivered that

opinion, I entirely submit ; although I did not then, nor can I now bring

my mind to concur in that part of it which admits the constitutional

power of the State legislatures to pass bankrupt laws, b}- which I

understand those laws which discharge the person and the future

acquisitions of the bankrupt from his debts. I have always thought

that the power to pass such a law was exclusivel}- vested by the Con-

stitution in the Legislature of the United States. But it becomes me
to believe that this opinion was and is incorrect, since it stands

condemned by the decision of a majority of this court, solemnl3-

pronounced.

Aftei^ making this acknowledgment, I refer again to the above

decision with some degree of confidence in support of the opinion, to

which I am now inclined to come, that a bankrupt law which operates

prospectively, or in so far as it does so operate, does not violate the
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Constitution of the United States . It is tliere stated " that, until the

po vver to pass uniform laws on tlie subject of banlcruptcies be exercised

by Congress, the States are not forbidden to pass a bankrupt hiw, pro-

V

i

ded it contain no principle which violates the 10th section of the 1st

article of the Constitution of the United States ." The question in that

case was, whether the law of New York, passed on the 3d of Ai)ril,

1811, which liberates not only the person of the debtor, but discharges

him from all liability for any debt contracted previous as well as sub-

sequent to his discharge, on his surrendering his property for tlie use of

his creditors, was a valid law under the Constitution, in its application to

a debt contracted prior to its passage. The court decided tliat it was not,

upon the single ground that it impaired the obligation of that contract.

And if it be true that the States cannot pass a similar law to operate

upon contracts subsequently entered into, it follows inevitably, either

that they cannot pass such laws at all, contrary to the express declara-

tion of the court, as before quoted, or that such laws do not impair the

obligation of contracts subsequently entered into ; in fine, it is a self-

evident proposition that every contract that can be formed, must eilh ei'

precede or follow any law by which it may be affected .

I have, throughout the preceding part of this opinion, considered the

municipal law of the country where the contract is made as incorporated

with the contract, whether it affects its validity, construction, or dis-

charge. But I think it quite immaterial to stickle for this position, if

it be conceded to me, what can scarcely be denied, that this municipal

law constitutes the law of the contract so formed, and must govern it

throughout. I hold the legal consequences to be the same in whichever

view the law, as it affects the contract, is considered.

I come now to a more particular examination and construction of the

section under which this question arises ; and I am free to acknowledge

tliat the collocation of the subjects for which it provides, has made an

irresistible impression upon my mind, much stronger, I am persuaded,

than I can find language to communicate to the minds of others.

It declares that "no State shall coin money, emit bills of credit,

make anything but gold and silver coin a tender in payment of

debts." These prohibitions, associated with the powers granted to

Congress "to coin monc}', and to regulate the value thereof, and

of foreign coin," most obviously constitute members of the same

family, being upon the same subject and governed by the same policy.

This policy was to provide a fixed and uniform standard of value

throughout the United States, by which the commercial and other deal-

ings between the citizens thereof, or between them and foreigners, as

well as the moneyed transactions of the government, should be regu-

lated. For it might well be asked, why vest in Congress the power to

establish a uniform standard of value by the means pointed out, if the

States might use the same means, and thus defeat the uniformity of

the standard, and, consequently, the standard itself? And why estal)lish

a standard at all, for the government of the various contracts which
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might be entered into, if those contracts might afterwards be discharged

by a different standard, or by that which is not money, under the

authority of State tender laws? It is obvious, therefore, that these

Ijroliibitions, in the 10th section, are entirely homogeneous, and are

essential to tlie establishment of a uniform standard of value, in the

formation and discharge of contracts. It is for this reason, independent

of the general phraseology which is employed, that the proliibition iu

regard to State tender laws will admit of no construction which would

confine it to State laws which have a retrospective operation.

The next class of prohibitions contained in this section consists of

bills of attainder, ex j^ost facto laws, and laws impairing the obligation

of contracts.

Here, too, we observe, as I think, members of .the same family

brought together in the most intimate connection with each other. The
States are forbidden to pass any bill of attainder or ex post facto law,

by which a man shall be punished crimlnall\' or penalh", by loss of life,

of his libert3% propert}', or reputation, for an act which, at the time of

its commission, violated no existing kiw of the land. Why did the

authors of the Constitution turn their attention to this subject, which,

at the first blush, would appear to be peculiarl}' fit to be left to the dis-

cretion of those who have the police and good government of the State

under their management and control? The onl}' answer to be given is,

because laws of this character are oppressive, unjust, and tyrannical

;

and, as such, are condemned by the universal sentence of civilized man.

The injustice and tyranny which characterizes ex post facto laws, con-

sists altogether in their retrospective operation, which applies with equal

force, although not exclusivel}', to bills of attainder.

But if it was deemed wise and proper to prohibit State legislation as

to retrospective laws, which concern, almost excliisivel}', the citizens

and inhabitants of the particular State in which this legislation takes

place, how much more did it concern the private and political interests

of the citizens of all the States, in their commercial and ordinary in-

tercourse with each other, that the same prohibition should be extended

civilly to the contracts which the}' might enter into?

If it were proper to prohibit a State legislature to pass a retrospective

law, which should take from the pocket of one of its own citizen s a

single dollar as a punishment for an act which was innocent at the time

it was committed ; how much more proper was it to prohibit laws of the

same chaiacter precisely, which m ight deprive the citizen s of other

tStates, and foreigners as well as citizens of the same State , of thou

-

sands, to w-hich, by their contracts, they were justly entitled, and which

they might possibly have realized but for such State interference?

How natu ral, then, was it, under the influence of these considerations,

to interdict similar legislation in regard to contracts, by providing that

no State should pass laws impairing the obligation of past contracts?

It is true that the first two of these prohibitions apply to laws of a

criminal, and the last to laws of a civil character : but if I am correct
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in my view of the spirit and motives of tliese pi'obibitions, the}- agree in

the principle which suggested them. They are founded upon the same
reason, and the application of it is at least as strong to the last as it is

to the first two prohibitions.

But these reasons are altogether inapplicable to laws of a prospective

character. There is nothing: unjust or tyrannical in punishing offcMices

prohibited by law, and committed in violation of that law. No r can it

be unjust or oppressive, to declare by law that contracts siibsogiic ufly

entered into, may be discharged in a way different from tlnit which th e

parties have provided, but which they know, or may know, are liable

,

under certain circumstances, to be discharged in a manner contrary to

the provisions of their contrac t.

Thinking, as I have always done, that the power to pass bankrupt

laws was intended by the authors of the Constitution to be exclusive in

Congress, or, at least, that they expected the power vested in that body

would be exercised, so as etfectually to prevent its exercise b}- the

States, it is the more probable that, in reference to all other interfer-

ences of the State legislatures upon the subject of contracts, retrospec-

tive laws were alone in the contemplation of the convention. . . .

But wh}-, it has been asked, forbid the States to pass laws making

anything but gold and silver coin a tender in payment of debts con-

tracted subsequent as well as prior to the law which authorizes it ; and

yet confine the prohibition to pass laws impairing the obligation of

contracts to past contracts, or, in other words, to future bankrupt

laws, when the consequence resulting from each is the same, the latter

being considered b}' the counsel as being, in truth, nothing less than

tender laws in disguise.

An answer to this question has, in part, been anticipated by some of

the preceding observations. The power to pass bankrupt laws having
been vested in Congress, either as an exclusive power, or under the

belief that it would certainly be exercised, it is highly probable that

State^ legislation upon that subject was not within the contemulation of

the convention ; or, if it was, it is quite unlikely that the exercise of

the power, by the State legislatures, would have been prohibited by the

use of terms which, I have endeavored to show, are inapplicable to laws

intended to operate prospectively . For had the prohibition been to

pass laws impairing contracts, i nstead of the obligation of contracts, I

admit that it would have borne the construction which is contended for,

since it is clear that the agreement of the parties in the first ca se

would be imi)aired as much by a prior as it would be by a snbsequen t

bankrupt law. It has, besides, been attempted to be shown that the

limited restriction upon State legislation, imposed by the former pro-

hibition, might be submitted to by the States, whilst the extensive

operation of the latter would have hazarded, to say the least of it, the

adoption of the Constitution by the State conventions.

But an answer, still more satisfactory to my mind, is this : tender

laws, of the description stated in this section, are always unjust ; and ,
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where there is an existipg bankrupt law at the time the contract is

made, they can seldom be useful to the honest debtor . They violate

the agreement of the parties to it, without the semblance of an apology

for the measure, since they operate to discharge the debtor from his

undertakingVupon terms variant from those by which he bound himself,

to the in jury of the creditor, and unsupported, in many cases, by th e

plea of necessity . They extend relief to the opulent debtor, who does

not stand in need of it ; as well as to the one who is, by misfortunes,

often unavoidable, reduced to poverty, and disabled from complying

with his engagements. In relation to subsequent contracts, they are

unjust when extended to the former class of debtors, and useless to the

second, since they may be relieved by conforming to the requisitions of

the State bankrupt law, where there is one. Being discharged by this

law from all his antecedent debts, and having his future acquisitions

secured to him, an opportunity is afforded him to become once more a

useful member of society.

If this view of the subject be correct, it will be difficult to prove that

a prospective bankrupt law resembles, in any of its features, a law which

should make anything but gold and silver coin a tender in pa3-ment of

debts.

I shall now conclude this opinion b}' repeating the acknowledgment

which candor compelled me to make in its commencement, that the

question which I have been examining is involved in difficulty and

doubt. But if I could rest my opinion in favor of the constitutionality

of the law on which tlie question arises, on no other ground than this

doubt so felt and acknowledged, that alone would, in ray estimation, be

a satisfactory vindication of it. It is but a decent respect due to the

wisdom, the integrity, and the patriotism of the legislative bodv by

which any law is passed, to presume in favor of its validity, until its

violation of the Constitution is proved be3'ond all reasonable dou bt.

This has always been the language of this court, when that subject has

called for its decision ; and I know that it expresses the honest sen-

timents of each and every member of this bench. I am perfectly satis-

fied that it is entertained by those of them from whom it is the misfortune

of the majority of the court to differ on the present occasion, and that

the}- feel no reasonable doubt of the correctness of the conclusion to

which their best judgment has conducted them.

My opinion is, that the judgment of the court below ought to be

reversed, and judgment given for the plaintiff in error. . . . [The con-

curring opinions of Justices Johnson, Thompson, and Trimble, and

the dissenting opinion of Marshall, C. J., for himself and Justices

DuvALL and Story, are omitted. Passages from some of these are

given in a note.] ^

' .TonvsoN, .T. . . . "We are not in possession of the grounds of the decision helow

;

and it has been argued here, as having been given upon the general nullity of the dis-

charge, on the ground of its unconstitutionality. But it is obvious that it might also

have proceeded upon the ground of its nullity as to citizens of other States, wlio have
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Judo"ment having been entered in favor of the validity of a certificate

of discharge under the State laws in those cases, argued in connection

with Ogden v. Saunders, where the contract was made between citizens

never, bv any act of their own, submitted themselves to ihQ'lex fori of the State tiiat

gives the discharge— considering tlie right giveu by the Constitution to go into the

courts of the United States upon any contracts, whatever be tlieir lex loci, as modifying

and limitino- the general power which States are acknowledged to possess over contracts

formed under control of their peculiar laws.

This question, however, has not been argued, and must not now be considered as

disposed of by this decision.

The abstract question of the general power of the States to pass laws for the relief

of insolvent debtors will be alone considered. And here, in order to a.scertain with

precision what we are to decide, it is first proper to consider what this court has

already decided on this subject. And this brings under review the two ca,ses of

Sturges v. Crowninshield, and M'Millan v. M'Neal, adjudged in the year 1819, and

contained in the 4th vol. of Wheaton's Reports, 122 and 209. If the marginal note to

the report, or summary of the effect of the case of M'Millan v. M'Neal, presented a

correct view of the report of tliat decision, it is obvious that there would remain very

little, if anything, for this court to decide. But by comparing the note of the reporter

with the facts of the case, it will be found that there is a generality of expression

admitted into the former, which the case itself does not justify. The principle recog-

nized and affirmed in M'Millan v. M'Neal is one of universal law, and so obvious and

incontestable that it need be only understood to be assented to. It is nothing more

than this, " that insolvent laws have no e.xtra-territorial operation upon the contracts

of other States ; that the principle is applicable as well to_tlie discharges given under

the laws of the States, as of foreign countries ; and that thejjiterior or posterior char -

acter of the law under which the discharge is given, withTTeference to the date of the

contract,, makes no discrimination in the application of that principle."

The report of the case of Sturges v. Crowninshield needs also some explanation.

The court was, in that case, greatly divided in their views of the doctrine, and the

judgment partakes as much of a compromise as of a legal adjudication. The minority

thought it better to yield something than risk the whole. And, although their course

of reasoning led them to the general maintenance of tlie State power over the subject,

controlled and limited alone by the oath administered to all tiieir public functionaries

to maintain the Constitution of the United States, yet, as denying the power to act

upon anterior contracts could do no harm, but, in fact, imposed a restriction conceived

iu the true spirit of the Constitution, they were satisfied to acquiesce in it, provi<Ied the

decision were so guarded as to secure the power over po.sterior contracts, as well from

the positive terms of the adjudication, as from inferences deducible from the reasoning

of the court.

The case of Sturges v. Crowninshield, then, must, in its authority, be limited to the

terms of the certificate, and that certificate affirms two propositions.

\ 1. That a State has authority to pass a bankrupt law, provided such law does not

impair the obligation of contracts within the meaning of the Constitution, and pro-

vided there be no Act of Congress in force to establish an uniform system of bankruptcy,

conflicting with such law.

2. That a law of this description, acting upon prior contracts, is a law impairing the

obligation of contracts within the meaning of the Constitution.

Whatever inferences or whatever doctrines the opinion of the court in that case may

seem to support, tlie concluding words of that opinion were intended to control and to

confine the authority of the adjudication to the limits of the certificate. . . .

" Lex non cogit ad impossibilia," is a maxim applied by law to the contracts of par-

ties in a hundred ways. And where is the objection, in a moral or political view, to

applying it to the exercise of the power to relieve insolvents ? It is in analogy with

this maxim that the power to relieve them is exercised ; and if it never was imagined

that, in other cases, this maxim violated the obligation of contracts, I see no rca.son

VOL. II. — 101
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of the State undei- whose law the discharge was obtained, and in whose

courts the certificate was pleaded, the cause was further argued by the

wliv the fair, onliiiarv, and reasouaUe exercise of it, in this iustauce, should be sub-

jectL'd to that iin[)Utatioii.

If it be objec-tcd to these views of the subject that tiiey are as applicable to contracts

prior to the law as to those posterior to it, aud, therefore, inconsistent with the decision

in the case of Slurt/es v. Crowninshield, my reply is, that I think, this no objection to

its correctness. I entertained tiiis opinion then, and have seen no reason to doubt it

since. But, if applicable to the case of prior debts, mullo fortiori, will it be so to those

contracted subsequent to such a law ; the posterior date of the contract removes all

doui)t of its being in the fair and unexceptionable administration of justice that tlie

discharge is awarded. . . .

The right, then, of the creditor to the aid of the public arm for the recovery of

contracts, is not aljsolute and unlimited, but may be modified by the necessities

or policy of societies. And this, togetlier with the contract itself, must be taken

by tlie individual, subject to such restrictions and conditions as are imposed by

the laws of the country. The right to pass bankrupt laws is asserted by every civ-

ilized nation in the world. And in no writer, I will venture to say, has it ever been

suggested, tliat the power of annulling such contracts, universally exercised under

their bankrupt or insolvent systems, involves a violation of the obligation of contracts.

In international law, the subject is perfectly understood, and the right generally acqui-

esced in ; aud yet the denial of justice is, by the same code, an acknowledged cause

of war. . . .

Thimble, J. ... I conclude that, so far as relates to private contracts between individ-

ual and individual, it is the civil obligation of contracts ; that obligation which is recog-

nized by and results from the law of the State in wliich the contract is made, which is

within the meaning of the Constitution. If so, it fuUows that the States have, since

the adoption of the Constitution, the authority to prescribe and declare, by their laws,

pros])ectively, what sliall be the obligation of all contracts made within them. Such a

power seems to be almost indispensable to the very existence of the States, and is

necessary to the safety and welfare of the people. The whole frame aud theory of

the Constitution seems to favor tliis construction. . . .

Marshall, C. J., dissenting. . . . All admit that the Constitution refers to and pre-

serves the legal, not the moral obligation of a contract. Obligations purely moral are

to be enforced by the operation of internal and invisible agents, not by the agency of

human laws. The restraints imposed on States by the Constitution are intended for

those objects which would, if not restrained, be the subject of State legislation. What,

then, was the original legal obligation of the contract now under the consideration of

the court ?

The plaintiff insists that the law enters into the contract so comjdetely as to become

a constituent part of it. That it is to be construed as if it contained an express stipu-

lation to be discharged, should the debtor become insolvent, by the surrender of all his

property for the benefit of his creditors, in pursuance of the Act of the Legislature.

This is, unquestionably, pressing the argument very far; aud the establishment of ^

the principle leads inevitably to consequences which would affect society deeply and U,

seriously. ... V
This idea admits of being pressed still further. If one law enters into all subsequent ^vf

^^

contracts, so does every other law which relates to the subject. /(^A legislative act, tiien,
, f^f^

declaring that all contracts should be subject to legislative control, and should be dis-

charged as the legislature miglit prescribe, would become a component part of every

contract, and be one of its conditions."^ Thus, one of the most important features in

the Constitution of the United States, one which the state of the times most urgently

required, one on which the good and the wise reposed confidently for securing the

prosperity and harmony of our citizens, would lie prostrate, and be construed into an jJ
inanimate, inoperative, unmeaning clause. ... ^ ,\

We perceive, then, no reason for the opinion that the proliibition "to pa.ss anv law '.(N
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same cou nsel, upon the points reserved, as to the effect of such a dis-

charge in respect to a contract made with a citizen of another iSlutc.

and where the certificate was pleaded in the courts of another State , or

of the United States.

Johnson, J. I am instructed by the majority of the court finallv to

dispose of this cause. Tlie present maiority is not the same which
determined the general question on the constitutionality of State in-

solvent laws , w ith reference to the violation of tiie obligation of con-

tracts. I now stand united with the minorit}- on the former question,

and, therefore, feel it due to myself and the community to maintain my
consistenc}'.

The question now to be considered is, whether a discharge of a debtor

under a State insolvent law, would be valid against a creditor or citizen

of another State, who has never voluntarily subjected himself to the

State laws, otlierwise than by the origin of his contract.

As between its own citizens, whatever be the origin of the contract,

there is now no question to be made on the effect of such a discharge
;

inipah-ing the obligation of contracts," is incompatible with the fair exercise of that

discretion, which the State legislatures possess in common with all governments, to

regulate the remedies afforded by their own courts. We think that obligation and
remedy are distinguishable from each other. That the first is created by the act of

the parties, the last is afforded by government. The words of the restriction we have

been considering, countenance, we think, this idea. No State shall " pass any law

impairing the obligation of contracts." These words seem to us to import that the

obligation is intrinsic, that it is created by the contract itself, not that it is dependent

on the laws made to enforce it. When we advert to the course of reading generally

pursued by American statesmen in early life, we must suppose that the framers of our

Constitution were intimately acquainted with the writings of those wise and learned

men whose treatises on the laws of nature and nations have guided public opinion on
the subjects of obligation and contract. If we turn to those treatises, we find them to

concur in the declaration that contracts possess an original intrinsic obligation, derived

from the acts of free agents, and not given by government.^ We must suppose that

the framers of our Constitution took the same view of the subject, and the language
they have used confirms this opinion.

The propositions we have endeavored to maintain, of the truth of which we are our-

selves convinced, are these :
—

That the words of the clause in the Constitution, which we are considering, taken

in their natural and obvious sense, admit of a prospective as well as of a retrospective

operation.

/^ That an Act of the Legislature does not enter into the contract, and become one of

I the conditions stipulated by the parties ; nor does it act e.\ternally on the agreement,

\ unless it have the full force of law.

That contracts derive their obligation from the act of the parties, not from the grant

of government ; and that the right of government to regulate the manner in which

they shall be formed, or to proliibit such as may be against the policy of the State, is

entirely consistent with their inviolability after they have been formed.

That the obligation of a contract is not identified with the means which government

may furnish to enforce it
;' and that a prohibition to pass any law impairing it, does

not imply a prohibition to vary the remedy, nor does a power to vary the remedy imply

a power to impair the obligation derived from the act of the parties.

1 See, e. g., Grotius, De Jure Belli et Paris, II., 14, 6,— the section immediately

preceding what is quoted supra, p. 982 n.— Ed.
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nor is it to be questioned, that a discharge not valid under the Consti-

tution in the courts of the United States, is equally invalid in the State

courts. The question to be considered goes to the invalidity of the

dischartj:e altogether, and, therefore, steers clear of that provision in the

Constitution which purports to give validity in every State to the record s,

judicia l proceedings, and so forth, of each State.

The question now to be considered, was anticipated in the case of

Starges v. Croivninshield, 4 W. 122, when the court, in the close of

the opinion delivered, declared that it means to confine its views

to the case then under consideration, and not to commit itself as to

tiiose in which the interests and rights of a citizen of another State are

im})licated.

The Question is one i^artly international, partlj' constitutional. M}'^

opinion on the subject is briefly this : that the provision in tiic Consti-

t u t i

o

n which gives the power to the general government to establish

tribu nals of its own in every State, i n order that the citizens of other

States or sovereignties might therein prosecute their rights under the

j u risdiction of the United States, had for its object an harmonious dis-

tribution of justice throughout the Union ; to confine the States, in the

exe rcise of their judicial sovereignty, to cases between their own
citizens ; to prevent, in fact, the exercise of that very power over the

rights of citizens of other States, wiiich the origin of the contract migh

t

be supposed to give to each State ; and thus, to obviate that conflictus

lequm, which has employed the pens of Huberus and various othe rs,

and which any one who studies the sul^ject will plainly perceive it is

in finitely more easy to prevent than to adjust.

These conflicts of power and right necessarily arise only after con-

tracts are entered into. Contracts, then, become the appropriate sub-

jects of judicial cognizance ; and if the just claims which they give rise

to, are violated by arbitrary laws, or if the course of distributive justice

be turned aside, or obstructed by legislative interference, it becomes a

subject of jealousy, irritation, and national complaint or retaliation.

It is not unimportant to observe, that the Constitution was adopted

at the very period when the courts of Great Britain were engaged in

adjusting the conflicts of right which arose upon their own bankrupt

law, among the subjects of that Crown in the several dominions of

Scotland, Ireland, and the West Indies. The first case we have on the

effect of foreign discharges, that of Ballantine v. Golding, 1 Cooke's

Bank. Law, 487, occurred in 1783, and the law could hardly be held

settled before the case of Hunter v. Potts, 4 Term Rep. 182, which

was decided in 1791.

Any one who wall take the trouble to investigate the subject, will, I

think, be satisfied, that although the British courts profess to decide

upon a principle of universal law, when adjudicating upon the effect of

a foreign discharge, neither the passage in Vattel, to which they con-

stantly refer, nor the practice and doctrines of other nations, will

sustain them in the principle to the extent in which they assert it. It
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was all-important to a great commercial nation, the creditors of all the

rest of the woi'ld, to maintain the doctrine as one of universal ol)li<>-a-

tion, that the assignment of the bankrupt's effects, und(M- a law of the

country of the contract, should carr\' the interest in his debts, wherever

his debtor may reside ; and that no foreign discharge of his debtor

should operate against debts contracted with the bankrupt in his own
country. But I think it perfectly clear that, in the United States, a

d i ffer

e

nt doctrine has been established ; and, since the power to dis-

charge the bankrupt is asserted on the same principle with the i)ower

to assign his debts , that the departure from it in the one instance

carries with it a negation of the principle altogether.

It is vain to deny that it is now the established doctrine in Englan d,

that the discharge of a bankruijt shall be ei^ectual against contracts of

the State that give the discharge , whatsoever be the allegiance or

country of the creditor. But I think it equally clear, that this is a rule

peculiar to her jurisprudence, and that reciprocity is the general rule o f

other countries ; that the effect given to such discharge is so nnich a

matter of comity, that the States of the European continent, in all

cases, reserve the right of deciding whether reciprocity will not operate

i nj uriously upon their own citizens.

Huberus, in his third axiom on this subject, puts the effect of such

laws upon the ground of courtes}-, and recognizes the reservation that

I have mentioned ; other writers do the same.

I will now examine the American decision on this subject; and, first,

in direct hostility with the received doctrines of the British courts, it

has been solemnly adjudged in this court, and, I believe, in every State

court of the Union, that, notwithstanding the laws of bankruptcy in

England, a creditor of the bankrupt ma}' levy an attachment on a debt

due the bankrupt in this country, and appropriate the proceeds to his

own debt. . . . [Here follows a statement and discussion of the cases

of Harrison v. Henry, 5 Cranch, 289 ; Baker v. Wheaton, 5 Mass.

509 ; Watson v. Bourne, 10 Mass. 337 ; Assignees of Topham v.

Chapman, 1 Const. Rep. (So. Ca.) 283, and Phillips v. Hunter, 1 H.

Bl. 402.]

I think it, then, fully established, that in the United States a creditor

of the foreign bankrupt may attach the debt due the foreign bankrupt,

and apply the money to the satisfaction of his peculiar debt, to the
|

prejudice of the rights of the assignees or other creditors.

I do not here speak of assignees, or rights created, under the bank-

rupt's own deed ; those stand on a different ground, and do not affect

this question. I confine myself to assignments, or transfers, resting on

the operation of the laws of the country, independent of the bankrupt's

deed ; to the rights and liabilities of debtor, creditor, bankrupt, and

assignees, as created b}' law.

What is the actual bearing of this right to attach, so generally recog-

nized by our decisions?

It imports a general abandonment of the British principles; for,
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according to their laws, the assignee alone has the power to release the

debtor. But tlic right to attach necessarily iiTi|>lies the right to release

the debtor,'aiKl tliat right is here asserted under the laws ot a State

wiiich is not the State oif the contrac t.

So, also, the creditor of the bankrupt is, by the laws of his country,

enti tled to no more than a ratable participation in the bankrui)t's

efforts. But the right to attacli imports a right to exclusive satisfac-

tionTTf the effects so attached should prove adequate to make satis-

faction.

T lie right to attach also imports the right to sue the bankrupt ; an

d

who would impute to the bankrupt law of another country, the powe r

to, restrain the citizens of these States in the exercise of their right

to go into the tribunals of their own country for the recovery of debts,

wherever they may have originated? Yet, un iversally, after the law
takes the l)ankru|)t into its own hands, his creditors are prohibited

from suin g.

Thus much for the law of this case in an international view. I will

consider it with reference to the provisions of the Constitution.

I have said above, that I had no doubt the erection of a distinct

tribunal for the resort of citizens of other States, was introduced ex

industria, into the Constitution, to prevent, among other evils, the

assertion of a power over the rights of the citizens of other States,

upon the metaphysical ideas of the British courts on the subject of

jurisdiction over contracts. And there was good reason for it ; for,

upon tliat principle it is, that a power is asserted over the rights of

creditors which involves a mere mockery of justice.

Thus, in the case of Burrows v. Jamineau (reported in 2 Strange,

and better reported in Moseley, 1, and some other books), the creditor,

residing in England, was cited, probablj-, by a placard on a door-post

in Leghorn, to appear there to answer to his debtor ; and his debt

passed upon by the court, perhaps, without his having ever heard of

the institution of legal process to destroy it.

The Scotch, if I remember correctly, attach the summons on the flag-

staff, or in the market-place, at the shore of Leith ; and the civil law

process by proclamation, or viis et modis, is not much better, as the

means of subjecting the rights of foreign creditors to their tribunals.

All this mockery of justice, and the iealousies, recriminations, and

perilaps retaliations which might grow ou t of it are avoided, if the

power of the States over contracts, after they become the subject ex -

clusively of judicial cognizance, is limited to the controversies of their

own citizens.

And it does appear to me almost incontrovertible, that the States

cannot proceed one step further without exercising a power incompat-

ible w ith the acknowledged powers of other States, or of the United

States, and with the rights of the citizens of other States.

Every bankrupt or insolvent system in the world must partake of

the character of a judicial investigation. Parties whose rights are to
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be affected, are entitled to a hearing. Hence every system, in coinmon

with the particular system now before us, professes to sinninon I lie

cred itors before some tribunal, to show cause against grantinii; a d i
s-

charge to the ])ankrupt.

But on what principle can a citizen of another State be forced into

the courts of a State for this investigation? T lie .judgment to be passed

is to prostrate his rights ; and on the subject of these riglits the Con-

stitution exempts him from the Jurisdiction of the State tribunals , with-

out regard to the place where the contract may origina te. In the only

tribunal to which he owes allegiance, the State insolvent or bankru pt

laws cannot be carried into effect ; they have a law of their own on the

subject (2 Stats, at Large, 4) ; and a certificate of discharge under an y

other law would not be acknowledged as valid even in the courts of the

S tate in which the court of tlie United States that grants it is held

.

Where is the reciprocity? Where the reason upon which the State

courts can thus exercise a power over the suitors of that court, when

that court possesses no such power over the suitors of the State courts?

In fact, the Constitution takes awa^- the only ground upon which th is

eminent dominion over particular contracts can be claimed, which is

that of sovereignty. For the constitutional suitors in the courts of the

United States are not only exempted from the necessity of resorting to

the State tribunals, but actually cannot be forced into them . If, then,

the law of the English courts had ever been practically adopted in this

country in the State tril)unals, the Constitution has produced such a

radical modification of State power over even their own contracts, in

the hands of individuals not subject to their jurisdiction, as to furnish

ground for excepting the rights of such individuals from the power

which the States unquestionably possess over their own contracts, and

their own citizens.

Follow out the contrary doctrine in its consequences, and see the

absurdity it will produce.

The Constitution has constituted courts professedly independent of

State power in their judicial course ; and yet the judgments of th ose

courts are to be vacated, and their prisoners set at large, under the

power of the State courts, or of the State law^s, without the possibi 1 i t}-

of protecting themselves from its exercise .

I cannot acquiesce in an incompatibility so obvious.

No one has ever imagined that a prisoner in confinement, under

process from the courts of the United States, could avail himself of the

insolvent laws of the State in which the court sits. And the reason i s,

that those laws are municipal and peculiar, and appertaining exclusively

to the exercise of State power in that sphere in which it is sovereign ,

tliat is, between its own citizens, between suitors subjected to State

power exclusively, in their controversies lietween themselves .

In the courts of the United States, no higher power is asserted than

that of discharging the individual in confinement under its own process.

This affects not to interfere with the rights of creditors in the State
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courts, against the same individual. Perfect reciprocity- would seem to

indicate that no greater power sliould be exercised under State author-

ity over the rights of suitors who belong to the United States jurisdic-

tion. Even although the principle asserted in the British courts, of

supreme and exclusive power over their own contracts, had obtained in

the courts of the United States, I must think that power has undergone

a radical modification by the judicial powers granted to the United

States.

I , therefore, consider the discharge, under a State law, as incompetent

to discharge a debt due a citizen of another State ; and it follows tha t

the plea of a discharge here set up, is insufficient to bar the rights of

the plaintiff.

It l)econies necessary, therefore, to consider the other errors assigned

in behalf of the defendant ; and, first, as to the plea of the Act of

Limitations.

Tiie statute pleaded here is not the Act of Louisiana, but that of New
York ; and the question is not raised bj' the facts or averments, whether

he could avail himself of that law if the full time had run out before his

departure from New York, as was supposed in argument. The plea is

obviously founded on tlie idea that the statute of the State of the con-

tract was generall}- pleadable in an}' other State, a doctrine that will

not bear argument.

The remaining error assigned has regard to the sum for which the

judgment is entered, it being for a greater amount than the nominal

amount of the bills of exchange' on which the suit was brought, and

which are found by the verdict.

There has been a defect of explanation on this subject ; but from the

best information afforded us, we consider the amount for which judg-

ment is entered, as made up of principal, interest, and damages, and

the latter as being legally incident to the finding of the bills of exchange,

and their non-payment, and assessed by the court under a local practice

consonant with that b}- which the amount of written contracts is deter-

mined, by reference to the prothonotary, in many other of our courts.

We, therefore, see no error in it. The judgment below will, therefore,

be affirmed.

And the purport of this adjudication, as I understand it, is, that as

between citizens of the same State, a discbarge of a bankrupt b}- the

laws of that State is valid as it affects posterior contracts ; that as

against creditors, citizens of other States, it is invalid as to all con-

tracts.

Tiie propositions which I have endeavored to maintain in the opinion

which I have delivered are these :
—

1. That the power given to the United States to pass bankrupt laws
is not exclusive.

2. That the fair and ordinar}- exercise of that power b}' the States

does- not -neeessnrHT-rnTolvTr arvi-olation of the obligation of contracts,

7nW<o/c?'<iOri of posterior contracts. ".".l._"
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3. But when, in the exercise of that power, the States pass be} ond

their own limits, and the rights of their own citizens, and act upon the

rights of citizens of other btates, there arises a conflict of sovereign

power, and a collision with the judicial powers granted to the United

States, which renders the exercise of sucli a power incompatible with

the rights of other States, and with the Constitution of the United

States.

Mr. Justice Washington, Mr. Justice Thompson, and Mu. Justice

Trimble dissented.

Mr. Chief Justice Marshall, Mr. Justice Duvall, and Mr.

Justice Story assented to the judgment, which was entered for the

defendant in error. Judgment affirmed.^

1 See Pomeroy, Const. Law (Bennett's ed.), §§ .592-.594.

In Boifle V. Zucharie . 6 Pet. .348 (18-32), " iu answer to an inquiry by Mr. Wirt,

Marshall, C. J., said ;
" The judges who were in the minority of the court upon the

general question as to the constitutionality of State insolvent laws, concurred in the

opinion of Mr. Justice Johnson in the case of Ooclen v. Saunders, 12 Wheat. 21.3.

That opinion is therefore to be deemed the opinion of the other judges who assented

to that judgment. Whatever principles are established in that opinion are to be con -

si dered no longer open for controversy, but the settled law of the court." And in s. c.

6 Pet. 635, 643 (1832), Story, J., for the court, after saying the same thing, added:

" It is proper to make this remark, in order to remove an erroneous impression of the

bar, tliat it was his single opinion, and not of the three other judges, whu concurred in

the iuilgment. So far, then, as decisions upon the subject of State insolvent laws have

been made by this court, they are to be deemed final and conclusive."

In Donnelly v. Corhett, 7 N. Y. 500, 504 (1852), Gardiner, J., for the court, said:

" It has been said,, in reference to contracts between citizens of the same States, that

hanlrnpt laws in force at the time of the agreement, became a part of the contrac t —
and that the same rule should apply to laws at the place of performance in cases like

the present . Th is argument has never been deemed satisfactory. For if exi.^tin^

insolvent laws constitute an element of the agreement, why should not the riglit to

enact them, in the discretion of the legislature, especially when given by a written

constitution, be recognized in the same manner. There is no more difficulty in find-

ing a place for such an acknowledgment, or indeed for a State constitution, in the

undertaking of a debtor, than for a State bankrupt law. In either case, upon the

hypothesis under consideration, the creditor is bound in virtue of his own assent. He
may therefore as well be concluded by a recognition of a right to legislate pro.spec-

tively upon this subject, as by a recognition of a law in force at the time of the con-

tract. Every in.solvent law, consequently, enacted in pursuance of such a constitution,

in the ordinary course of legislation would be valid, whether pa.gsed previous or

subsequent to the creation of the debt . The United States Court however have uni-

formly held otherwise as to all laws discharging the debtor, passed subsequent to the

contract (6 Peters, 348; 12 Wheaton, 213).
" Again, if the insolvent law of South Carolina constituted a part of the under-

taking of the defendant, so for the same reason did the Constitution of the United

States. The substance of the contract between the parties would then be. that the

maker should pay the money specified in the note unless discharged by some law of

the place, by performance not in conflict with the supreme law of the land. This

would lead us through a circle back to the question, whether annulling the contract

without satisfaction and against the will of the creditor, impaired its obligation.

" The notion, however, that insolvent laws constitute a part of the agreement of

parties, under any circumstances, has been considered as fallacious by jmlgcs of the

court, in which the doctrine was first broached (5 Howard, 311). [This case, Cook v.
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In Canada Southern Rj/. Co. v. Gebhard et al , 109 U. S.527 (1883),

various holders of mortgage bonds uf tho v.<iilwav company brouolit

Moffiitt. held tliat one State cannot discharge its people from contracts with citizc i i

s

of auotiier State, drawn and dated in the former State, but delivered and to be per-

formed iu the latterl- The permission by these laws accorded to a debtor to absolve

himself is au act of sovereignty, induced by considerations of public expediency. It

is the exercise of a power not derived from or dependent upon contract, but beyond

and iu hostility to it.

•' The piibli<- frnn.1 nr fliP Pvigpiicies of a Statf- may require the, takinp^ of private

piT.pf.rty nitllO"'^ 'bp ^"«f"t "f tl'p nwiipr, i.r tbp (lis(li:ir<rt> of a debt without the con -

sent of the creditor : but the idea tli.it the justification iu cither case rests on contract .

or depends upon the assent of the holder, has scarcely the merit of plausibility ."

In Baldwin v. Hale, 1 Wall. 223 (186.3), it was held that a State where a contrac t

is made and to be performed cannot discharge the maker as against the claim of one

who was and is a citizen of anojhcr State .

Iu />»»// V. Bennett . 128 U. S. 489 (1888), Miller, J., for the conrt, said :
" This is

a writ of error to tiie Supreme Court of the State ofi(Minnesota\

" The principal point raised by the .assifmments of error is. that an Act of the Legis-

lature of that State , ajiproved March 7, 1881, c. 148, Laws of 1881, p. 193, is repngiian t

to tiie ( 'onstitution of the United States so far as it affects citizens of States other than

Minnesota. That statute provides that whenever the property of a debtor is seized by

an attachment or execution against him he may make an assignment of all his prop-

erty and estate, not exempt by law, for the equal benefit of all his creditors Avho sliall

file releases of >4ieir debts and claims, and his property shall be equitably distriljuted

among such creditors. . . .

" The question of the invalidity of this Minnesota statnte, as it relates to the rights

of creditors, is an interesting one. The argument in favor of tliat proposition is two-

fold . First, that it impairs the obligation of contracts ; and, second , that such a statute

can have no extra-territorial operation, and cannot, therefore, be binding on creditors

living in a different State from that of the debtor and of the situs of his property .

" With regard to the first of these it may be conceded that, so far as an attempt

mio;ht be made to apply this statute to contracts in existence before it was enacted, it

would be liable to the objection raised, aud therefore in such a case of no effect. But

the doctrine has been long settled that statutes limiting the right of the creditor to

enforce his claims against the property of the debtor, which are in existence at the time

the contracts are made, are not void, but are within the legislative power of the States

where the property and the debtor are to be found. The courts of the country abound

in decisions of this class, exempting property from execution and attachment, no limit

having been fixed to the amount— providing for a valuation at which alone, or gen-

erally two-thirds of which, the property can 1)6 brought to a forced sale to discharge

the debt— granting stays of execution after judgment, and in numerous ways holding

that, as to contracts made after the passage of such laws, the legislative enactments

regulating the rights of the creditors in the enforcement of their claims are valid.

These statutes, exempting the homestead of the debtor, perhaps with many acres of

land adjoining it, the books and library of the professional man, the horse and buggy

and surgical implements of the physician, or the household furniture, horses, cows, and

other articles belonging to the debtor, have all been held to be valid, without reference

to the residence of the creditor, as applied to contracts made after their passage.

" The principle is well stated in the case of Edwards v. Kearzey, 96 U. S. 595, C03,

in the following language :
—

" ' The inhibition of the Constitution is wholly prospective. The States may legis-

late as to contracts thereafter made, as they may see fit. It is only those in existence

.when the hostile law is passed that are protected from its effect.' . . .

" No reason has been suggested why the legislature could not exempt all interests

in landed estate from execution and sale under judgments against the owner, and per-
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aftlions to recover on them . The company pleaclcd in drfmcc a

" scheme of arrangement," among its creditors, entered into iintk-r an

haps all his personal property. However this may be, it is very certain that the estal)-

lished construction of the Constitution of the United States against impairing tlie

obligation of contracts re(juires that statutes of this class siiall bo construed to be parts

of all contracts made when they are in existence, and therefore cannot be held to

impair their obligation. . . .

" But it is said that this statute of Minnesota is void under the principles laid

down by this court in the cases of Stn7-ffes v. Croicninshield, 4 Wheat. 122; Oyden v.

Saunders, 12 Wheat. 213; Baldwin v. Hale, I Wall. 223, and Gihnan \. Lockwood,

4 Wall. 409. The proposition lying at the foundation of all these deci.sious i.", that a

statute of a State, being without force in any other State, cannot discharge a dclitor

from a debt held by a citizen of such other Stat e. One of the best statements of the

doctrine is found in the following language used in the latest case on the subject, tliat

of Gllman v. Lockwood, supra.
" ' State legislatures may pass insolvent laws, provided there be no Act of Congress

establishing a uniform system of bankruptcy conflicting with their provisions, and pro-

vided that the law itself be so framed that it does not impair the obligation of con-

tracts. Certificates of discharge, however, granted under such a law, cannot he

pleaded in bar of an action brought bv a citizen of another State in the courts of the

United States, or of any other State than that where the discharge was obtained ,

unless it appear that the plaintiff proved his de1)t against the defendant's estate in

insolvency, or in some manner became a paTtv to the proceedings. Insolvent laws uf

one State cannot discharge the contracts of citizens of other States : berausr sucli laws

have no extra-territorial operation, and consequently the tribunal sitting under tlicni.

unless in cases where a citizen of such other State voluntarily becomes a party to the

proceeding, has no jurisdiction of the cause.'

"This is conceived to be a clear and accurate presentation of the doctrine of the

preceding cases, and it will be seen that the substance of the restrictive principle

goes no farther than to prohibit, or to make invalid, the discharge of a debt held by a

citizen of another State than that where the court is sitting, who does not appear and

take part, or is not otherwise l)rought within the jurisdiction of the court granting the

discharge. In other words, whatever tlie court before whom such proceedings are had

may do with regard to the disposition of the property of the debtor, it has no power

to release him from the obligation of a contract which he owes to a resident ot anotlier

State, who is not personally subjected to the iuri.sdiction ot the court . Anv one who

wTTTtaKe'the trouble to examine aii these cases will perceive that the objection to the

extra-territorial operation of a State insolvent law is, that it cannot, like the bankrupt

law passed by Congress under its constitutional grant of power, release all debtors

from the obligation of the debt. The authority to deal with tlie property of the debtor

within the State, so far as it does not impair the obligation of contracts, is conceded
,

but the power to release him, which is one of the usual elements of all bankrupt laws,

does not belong to the legislature where the creditor is not within the control of the

court. The Minnesota statute makes no provision for anv such release The creditor

who became such after the statute was passed cannot complain tliat the ol)ligation of

his contract is impaired, because the law was a part of the contract at the time he

made it, nor can he say that his contract is destroyed and the debtor discharged from

it, which is of the essence of a bankrupt law, because no such decree can be made by

the court, neither does the law have any such effect, though the obligation of the

debtor to pay may l)e cancelled or discharged by the voluntary act of tlie creditor who

makes such release for a consideration which to him seems to be sufficient."

In Stoddard et al. v. Harrington, 100 Mass 87, 89 (1868), Hoar, J., for the court,

said : " The suggestion that the power of a State over the contracts of its citizens is

limited by the power to make them parties to the proceedings in insolvency, does not

seem to us well founded, because we think that the effect of the insolvent law qualifies
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Act of the Canadian Purliaiae nt. The Circuit Court of the United

States for the Southern District of New York, held that the arrange-

inent was not a bar to the actions. Judgme nts wevp given for tha

plaintiffs. On error, Waite, C. J., for the court, said: " Two ques-

tions are presented for our consideration: 1. Whether the * Arrange-

ment Act ' is valid in Canada, and had the effect of binding non-

the contract from its inception ; and the qnestion of the sufficiency of the notice to

creditors to make them so far jjarties as to be bound by these proceedings docs not

seem to be one over which the courts of the United States have any peculiar juris-

diction."

^ _, I
/I In Pkanix National Bank v. BatcheUer, 151 Mass, 589 (1890), Holmes, J., for the

CC/M-»-*^<-*^^^ court, said ;
" This is an artioii hy a l^hode Island national bank, upon a promissory note

D J • / ^f payalile in Massachusetts, and made here by the defendants, citizens of this State.

^i^AS/X'C^*^^ 'j'he defence is a discharge in insolvency in this State. It is admitted that the plain-

Jj f ^ tiff did nut prove its claim upon the note, and the only question is whether, under these

circumstances, tiie discluirge is a bar. It was argued for the defendants, tliat the

decisions of the Supreme Court of the United States that discharges in such cases are

not generally valid against citizens of other Slates do not go upon any constitutional

ground, but upon mistaken views of what is called private international law, and there-

fore are not binding upon us; and we were asked to reconsider Kelley v. Dniry, 9 Al-

len, 27, in which this court yielded its earlier expressed opinion, and followed tlie

precedent of Baldwin v. Hale, 1 Wall. 223. .. .

" The often repeated view of the Supreme Court of the United States is, that dis -

charges like the present are void for want of iarisdiction. and that statutes purporting

to authorize them are beyond tiie power of the States to pass . Baldtvin v. Hale, 1

Wall. 223, 233 ; Baldwin v. Bank of Newburi/, 1 Wall. 234 ; Oilman v. Lnckwood, 4

Wall. 409; Dennij v. Bennett, 128 U S. 489, 497 ; Cole v. Cunningham, 133 U. S 107,

115 Whether tiiat court would regard a decision to the contrary by a State court as

subject to review by them upon constitutional grounds, does not appear very clearly

from any language of theirs which has been called to our attention, unless it be the

following, repeated in Baldwin v. Hale, 1 Wall. 223, 231, from Ogden v. Saunders, 12

Wheat 213, 369 : 'But when, in the exercise of that power, the States pass beyond

their own limits, and the rights of their own citizens, and act upon the rights of citi-

zens of other States, there arises a conflict of sovereign power, and a collision with

the judicial powers granted to the United States, which renders the exercise of such a

power incompatible with the rights of other States and with the Constitution of the

United States.' . . .

" This language certainly gives the impression that our decision would be regarded

as subject to review, possibly on the ground of an implied restriction on the power to

pass insolvent laws reserved to the States (Denni/ v. Bennett, 128 U. S, 489, 498) ;
pos-

sibly on the ground that the discliarge would impair the obligation of contracts with

persons not within the jurisdiction {Cook v Moffat, 5 How. 295, 308); possibly by

rea.son of the Fourteenth Amendment (Pennot/er v. Neff, 95 U. S. 714); possibly on

some vaguer ground. We fe(d the force of the reasoning quoted from Stoddard v.

Harrimjion, 100 Mass. 87, 89, but that case did not profess to weaken the authority of

Kellei/ V. Drury, and, moreover, the question which we are now considering is not what

would be our own opinion, but what seems to be the opinion of the Supreme Court of

the United States.

"The decision in Kelley v. Drnn/ did not go upon any nice inquiry whether it was

subject to review, but upon the ground that this court ileferred to the decision of the

Supreme Court of the United St:ites. that discharges like the present were not liinding
ontsiile tlie iurisiliction. and that, this being so. a discrimination should not be made
in favor of our citizens in procccnings in the State court in distinction from proceed-

ings in the courts of the United States "— Ed.

"tue
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^
^'^

assentinof bond-holders within the Dominion by the terms of the scheiue ; ^ / t? J
and,_2i_ W hether, if it did have that effect in Canada, the conrts of the ^'h'^^^
TTnited States should give it the same effect as against citi/ms of the -

^ i^liJ^uf

United States whose rights accrued before its passage. 1. There is no . / ;. . ,

constitutional prohibition in Canada against tlie passage of laws impair-

ing the obligation of contracts, and the Parliament of the Dominion •'^ .x^/l^-*^,/'

had, in 1878, exclusive legislative authorit}- over the corporaliijn and ijaA~
**

tli e general subjects of bankruptcy- and insolvency in that juiisdic- L
tion. . . .

^y\^-^
^j

" In Gilfillan v. Union Canal Company [109 U. S. 401], it was said ^ \j[:Ajut!^^iA

that holders of bonds and other obligations issued by large corporations ^ ttAt A
for sale in market and secured by mortgages to trustees, or otherwise, . I

have, by fair implication, certain contract relations with each other, -^-a^^ a^<a.\.*^1^

In England, we infer from what was said by Lord Cairns in Cambrian ^^)u,^ cSL-c^^^
Raihoaijs Companifs Scheme [L. R. 3 Ch. 294], they are considered as in ^ / ^
a sense part proprietors of the existing capital of the company, and dealt ^ '^

13 »

with b}" Parliament and the courts accordingly. They are not there, any. ,<^<tAA. \]<vJL-

more than here, corporators, and thus necessarily, in the absence of 1^

fraud or undue influence, bound by the will of the majoiity as to mdX-^^Ji^^ 1
^^

ters within the scope of the corporate powers, but they are interested ^.a^,^ t^^-

in the administration of a trust which has been created for their com- 'j

mon benefit. Ordinarily their ultimate security depends in a large /^vu^^T"^^
degree on the success of the work in which the corporation is engaged, . . cv*a\

and it is not uncommon for differences of opinion to exist as to what , ^
ought to be done for the promotion of tlieir mutual interests. In the AjTiaaa^

absence of statutory authority or some provision in the instrument /yj,^r-^^-<x/^'^'^^

which establishes the trust, nothing can be done b}' a majority, how-
i^r(rv\/<

ever large, which will bind a minorit}' without their consent. Hence i^
~ ^^

seems to be eminently proper that where the legislative power exists, \kJ(M^^^^
some statutory provision should be made for binding the minority in a ijLj,^ \akk.

reasonal)le wa^" by the will of the majority
;
and unless, as is the case "

in the States of the United States, the passage of laws impairing t he
^|j jvvn-vo-'^'^'

obligation of contracts is forbidden , we see no good reason why such /

provision may not be made in respect to existing as well as prospective '^) c21 ^*

obligations. The nature of securities of this class is sucli that the _j/' ^(X/c>^''^

right of legislative supervision for the good of all, unless restrained ''^

by some constitutional prohibition, seems almost necessarily to form jif^Lxi-V '^^^

one of their ingredients, and when insolvenc}^ is threatened, and the m - * *

interests of the public, as well as creditors, are impeiilled by the .^^
^
aa-*'^'^'^

financial embarrassments of the corporation, a reasonable ' scheme of , -^
/ia/x. 'Z

arrangement' may, in our opinion, as well be legalized as an ordinary CXA^^^-v*^ \^

'composition in bankruptcy.' In fact, such ' Arrangement Acts
'

are .i^ '^K-'^-

a species of Bankrupt Acts. Their object is to enable corporations
yCwH'^

created for the good of the public to relieve themselves from financiaUi i^*M U^

f

embarrassments by appropriating their proDcrty to the scttlenu-nt and _^ /.^^
adjustment of their affairs , so that they may accomplish tlie pnr|)oses v^ ^ j

for which they were incorporated . The necessity for sucli legislation

£W\Vi^A^T^ Kjvt^ cLcJU AAA*l^ a\<'^;vv^ <^i' ^^^ .J^

'^^Jtc^^'-ti^rk.rvu^ o^^ -^^ i ^ -^"^
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is clearly shown in the preamble to the Grand Trunk Arrangement

'/\/\j(A< - Act, 1862, passed by the Parliament of the Province of Canada on the

,
/ .1 UtU of June, 18G2, before the establishment of the Dominion govern-

lA^li/i. ^<-^^^ ment, and which is in these words: —
. ^ I

t
/>

'"'
' Whereas the interest ou all the bonds of the Grand Trunk Rail-

f^ QAyfl'^ way Company of Canada is in arrear, as well as the rent of the rail-

y ^^ .Jjj4*4 ^^'ay« leased to it, and the company has also become indebted, both in

'^rUAn Canada and in England, on simple contract, to various persons and

,0\
jyfJytAAx^

corporations, and several of the creditors have obtained judgment

'''^^Y against it, and much litigation is now pending ; and whereas the keep-

/
(J -/JJup '"= open of the railway traffic, which is of the utmost importance to

'^^^
/) the interests of the province, is thereby imperilled, and the terms of a

Xjo^ i'<-4^\'^ compromise have been provisionally settled between the different classes

jl fv L ^^ creditors and the company, but in order to facilitate and give effect

iaM y ' to such compromise the interference of the legislature of the province is

.necessary.'

" The confirmation and legalization of ' a scheme of arrangemen t

'

-i / (7 under such circumstances is no more than is done in bankruptcy when
V »

fp^*'^ a ' composition' agreement with the bankrupt debtor, if assented to by

iJiaJlnlJ^ ^hc required majority of creditors, is made binding on the non-assc nt-

ji
'• ing minority. In no just sense do such governmental regulation s

JjltAX, Aji^- deprive a person of his proj^erty without due process of law\ They
I ' -I sim|>lv require each individual to so conduct himself for the general

^^^^/7 ^ g"0<^ ^^ "^^ unnecessarily to injure another, jjankrupt laws have been

^lnJuM ^'^ force in England for more than three centuries, and they had their
xAn/\^

oi jcrin in the Roman law. The Constitution expressly empowers the

Congress of the United States to establish such laws. Every member

of a political community must necessarily part with some of the rights

7^ vy //. wh ich, as an individual, not affected by his relation to others, he might
^ have retained . Such concessions make up the consideration he gives

/rf\/ljp(A. U/t^lX for the obligation of the body i)olitic to protect him in life, liberty, and

])roperty . Bankrupt laws, w hatever ma^' be . the foim thej* assuuK?,
•-^ are of that character.

' ' 2. That the laws of a country have no extra-territorial force is an

axiom of international jurisprudence, but things done in one country
under tlie authority of law may be of binding effect in another country .

. The obligor of the bonds and coupons here sued on was a corporation

/hjC^X^y'^ created for a public purpose ; that is to say, to build, maintain, and
' work a railway in Canada. It had its corporate home in Canada, and

.J/^/t^yfJ^ was subject to the exclusive legislative authority of the Dominion
Parliament. It had no power to borrow money or incur debts except

^ttca'{/yi4jX4A- f<>i' completing, maintaining, and working its railway. The bonds

(J .
taken by the defendants in error showed on their face that they were

AA/Xi^ 'Z-i-A part of- a series amounting in the aggregate to a very large sum of
/ -— H : as ~

'' 2
JJ

"^fj AC
"^*^"^y' ^"^ that they were secured by a trust mortgage on the railwa\-

14/K 'yiuAA^y^ of the company, its lands, tolls, revenues, &c. In this way the defend-
(J\ (K \rx».AAM - ants in error, when they bought their bonds, were, in legal effect , .

^^1(f-^



CHAP. IX.] CANADA SOUTHERN RY. CO. V. GEBIIARD ET AL. IGl")

infofmed that tlioy were entering into contract relitlions not only with

a foreign corporation created for a public ijiirpose, and carryin<j: on its

business within a foreign jurisdictio n, but with the holders of other

bonds of the same series , who were relying equally with tlieniselves for

their ultimate security on a mortgage of properly devoted to a pu blic

use, situated entirely within the territory of a foreign governmen t.

" A corporation ' must dwell in tiie place of its creation, and cannot

migrate to anotlier sovereignty' {Bank of Augusta v. Earle, 13 Pet.

588), though it maj' do business in all places where its charter allows

and the local laws do not forbid. Railroad v. Koontz^ 104 U. S. 12.

Kut wherever it goes for business it carries its charter, as that is the law

o f its existence {Relf v. Eundel^ 103 U. S. 226), and the charter is tlie

same abroad that it is at home. W hatever disabilities are placed upon

the corporation at home it retains abroad, and whatever legislative con-

trol it is subjected to at home must be recognized and submitted to by

those who deal with it elsewhere . A corporation of one country may
be excluded from business in another country (Paul v. Virginia,

8 Wall. 168), b ut, if admitted, it must, in the absence of legislation

eq uivalent to making it a corporation of the latter country, be taken ,

both by the government and those who deal with it, as a creature of

the law of its own country, and subject to all the legislative control and

direction that may be properly exercised over it at the place of its

V^credtion. Such being the law, it follows that every person who deals

) with a foreign corporation impliedly subjects himself to such laws of

tlie foreign government, affecting the powers and obligations of the

corporation with which he voluntarily contracts, as the known and

established policy of that government authorizes. To all intents and

purposes, he submits his contract with the corporation to such a policy

of the foreign government, and whatever is done by that government

in furtherance of that policy which binds those in like situation wit ii

himself, who are subjects of the government, in respect to the oi)eration

and effect of their contracts with the corporation , will necessarily bind

him. He is conclusively presumed to have contracted with a_vicw

to such laws" of that government, because the corporation must of

n"ecessitv be controlled b"y~tlu;m, and it has no power to contract with

a vjpw to any other laws with which thev are "j^lLJ'.'H';'!
harnion y.

It~7oilows, therefore, that anvthing done at the legfal home of the cor-

poration, under the authority of such laws, which discharges it from

liability there, discliarges it everywhere.

"No better illustration of the propriety of this rule can be found

than in the facts of the present case. This corporation was created in

r,fln flda. to hnild and work- n rnJlwPJ '" ^^^»^' Dominion. Its principal

business was to be done in Canada, and the bulk of its corporate prop-

erty was permanently fixed there. A ll its powers to contract were

derived from the Canadian government, and all the contracts it could

make were such as related directly or indirectly to its business in

Canada. That business affected the public interests, and the keeping
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o f the railway open for trnffic w.ns of Mm ntinosf. importance to the

people of llie Dominio n. The corporation had become financiallY

embarrassed, and was, and had been for a long time, unable to meet

its engagements in the ordinary way as they matured. There was an

urgent necessity that something be done for the settlement of its affai rs.

In this the public, the creditors and shareholders, were all hiterested .

A large majority of the creditors and shareholders had agreed on a

plan of adjustment, which would enable the company to go on with its

business, and thus accommodate the public, and to protect the creditors

to the fu l l extent of the ayailable value of its corporate prope rty. The
Dominion Parliament had the legislatiye power to legalize the plan of

ad

j

ustment as it had been agreed on by the majority of those interested
,

and to bind the resident minority creditors by its terms. This power

was known and recognized throughout the Dominion when the corpora-

tion was created, and when all its bonds were executed and put on the

market and sold. It is in accordance with and part of the policy of the

P^nglish and Canadian governments in dealing with embarrassed and

i nsolvent railway companies and in providing for their reorganization

in the interest of all concerned. It takes the place in England and

Canada of foreclosure sales in the United States, which in general

accomplish substantially the same result with more expense and greater

delay ; for it rarely happens in the United States that foreclosures of

railway mortgages are anything else than the machinery by which

arrangements between the creditors and other parties in interest are

carried into effect, and a reorganization of the affairs of the corpora-

tion under a new name brought abo ut. It is in entire harmony with

the spirit of bankrupt laws, the binding force of which, upon those

who are subject to the jurisdiction, is recognized by all civilized nations.

It is not in conflict with the Constitution of the United States, which,

although prohibiting States from passing laws impairing tlie obligation

o f contrnrit.s, nljows Congress '• to establish . . . uniform laws on the

subject of bankruptcy tfu-oughout the United State s.' Unless all par-

ties in interest, wherever they reside, can be bound by the arrangement

which it is sought to have legalized, the scheme may fail. All home
creditors can be bound. What is needed is to bind those who are

abroad . Under these circumstances the true spirit of international

comity requires that schemes of this character, legalized at home,

should ])e recognized in other countries. The fact that the bond s

made in Canada were payable in New York is unimportant, except in

determining by what law the parties intended their contract should be

governed ; and every citizen of a country, other than that in which the

corporation is located, may protect himself against all unjust legislation

of the foreign government by refusing to deal with its corporation s.

"On the whole, we are satisfied that the scheme of arrangement
bound the defendants in error, and that these actions cannot be main-
tained."

[Harlax, J., gave a dissenting opinion, at the end of which be said :]
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" As I do not think that a foreign railway corporation is entitled, iii)on

principles of international comity, to have the beneOt, in our courts —
to the prejudice of our own people and in violation of their contract rvi^k>7yv>jdji\A
and property rights— of a foreign statute which could not be sustained ' '

had it been enacted by Congress or by any one of the United States, ^^ a.aA-^Q^(K

with reference to the negotiable securities of an American railway cor- £ sKt
poration ; and, as I do not agree that an American court should accord /'v. /s-^^n

to a foreign railway corporation the privilege of repudiatint; its con- (f
tract obligations to American citizens, when it must deny any such c\\ (p^^"^

privilege, under like circumstances, to our own railway corporations , -sjxj^ JtouAra.

I d issent from the opinion and Judgment of the court."

Mr. Justice Field, not being present at the argument of this case,

took no part in the decision.

SATTERLEE v. MATTHEWSON. aaA^ o^^ ^^^^a

Supreme Court of the United States. 1829. (^t^^

[2 Pet. 380; 8 Curtis's Decisions, U7.]^
c\ XLx.^-

^

The case is stated in the opinion of the court. ^^
Price and Sergeant^ for the plaintiff. Sutherland and Peters^ fl co^^^ ^^

contra. l) Jiix\~
Washington, J., delivered the opinion of the court. ^CV-i^v^ ^

This is a writ of error to the Supreme Court of Pennsylvania. An i^^^vc/'^ ^
ejectment was commenced by the defendant in error, in tlie Court of

/} -jh' a
Common Pleas, against Elisha Satterlee, to recover the land in contro---^^-^ ^.

versy, and, upon the motion of the plaintiff in error, he was admitted ^-{a^H 'Vi^tM

as her landlord, a defendant to the suit. The plaintiff, at the trial, set ^^^"^ '

up a title under a warrant dated the 10th of January, 1812, founded ^/) _/. ^
upon an improvement in the 3ear 1785, which it was admitted was (i-^xAt^

under a Connecticut title, and a patent bearing date the 19th of Jcjxa.a/' M^"^^^^^

February, 1813. ^^
The defendant claimed title under a patent issued to Wharton, in /\ .

the year 1781, and a conveyance by him to John F. Satterlee, in April, c'xx-^d^'^ ^

1812. It was contended on the part of the plaintiff, that admitting -H^ /il/(i^^^
the defendant's title to be the oldest and best, yet he was stopped from ^ -^j n \-r4-

setting it up in that suit, as it appeared in evidence that he had come C^^y^^^^
into possession as tenant to the plaintiff sometime in the year 1790. .-i^^^ yc-vXtAA*

The Court of Common Pleas decided in favor of the plaintiff upon the ^^^ TixKoJ
ground just stated, and judgment was accoi'dingly rendered for her. ^

Upon a writ of error to the Supreme Court of that State, tliat court 7i<^ ^\-
decided, in June, 1825, 13 Serg. «fe Rawle, 133, that by the settled

1 The case is taken from Curtis's Decisions. —Ed. J^yL^Ar^^'CJ-'^ ^^ /
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law of Pennsylvania, the relation of landlord and tenant could not

subsist under a Connecticut title ; upon which ground the judgment was

reversed, and a venire facias de novo was awarded.-

On the 8th of April, 1826, and before the second trial of this cause

took place, the legislature of that State passed a law in substance as

follows, viz. : " that the relation of landlord and tenant shall exist,

and be held as fully and effectually between Connecticut settlers and

Pennsylvania claimants, as between other citizens of this Common-

wealth, on the trial of any cause now pending, or hereafter to be

brought within this Commonwealth, any law or usage to the contrary

notwithstanding."

Upon the re-trial of this cause in the inferior court, in May, 182G,

evitlence was given conducing to prove that the land in dispute w;is

purchased of Wharton by Elisha Satterlee, the father of John F. Satter-

lee, and that by his direction the conveyance was made to the son.

It further appeared in evidence, that the son brought an ejectment

against his father, in the year 1813, and by some contrivance between

those parties, alleged by the plaintiff below to be merely colorable and

fraudulent, for the purpose of depriving her of her possession, obtained

a judgment and execution thereon, under which the possession was

delivered to the plaintiff in that suit, who immediately' afterwards

leased the premises to the father for two lives, at a rent of one dollar

per annum. The fairness of the transactions was made a question on

the trial, and it was asserted by the plaintiff that, notwithstanding

the eviction of Elisha Satterlee under the above proceedings, he still

continued to be her tenant.

The judge, after noticing in his charge the decision of the Supreme

Court in 1825, and the Act of Assembly before recited, stated to the

jury the general principle of law, which prevents a tenant from con-

troverting the title of bis landlord by showing it to be defective, the

exception to that principle where the landlord claims under a Con-

necticut title, as laid down by the above decision, and the effect of the

Act of Assembly upon that decision, which Act he pronounced to be

binding on the court. He therefore concluded, and so charged the

jury, that if they should be satisfied from the evidence, that the trans-

actions between the two Satterlees before mentioned were bond Jide,

and that John F. Satterlee was the actual purchaser of the land, then

the defendants might set up the eviction as a bar to the plaintiff's

recovery as landlord. But that, if the jury should be satisfied that

those transactions were collusive, and that Elisha Satterlee was in fact

the real purchaser, and the name of his son inserted in the deed for the

fraudulent purpose of destroying the right of the plaintiff as landlord ;

then the mcreh' claiming under a Connecticut title would not depiive

her of her right to recover in that suit.

To this charge, of which the substance only has been stated, an
exception was taken, and the whole of it is spread upon the record.

The jury found a verdict for the plaintiff; and judgment being ren-
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cleied fur her, the cause was again taken to the Supreme Court bv a
writ of error.

The only question which occurs in tliis cause, whicii it is competent
to this court to decide is, whether the statute of Pennsylvania which
has been mentioned, of the 8th of April, 182G, is or is not objection-

able, on the ground of its repugnancy to the Constitution of the United
States? . . . We come now to the main question in this cause. Is the

Act which is objected to, repugnant to any provision of the Constitution

of the United States? It is alleged to be so by the counsel for the

plaintiff in error, for a variety of reasons ; and particularly because it

impairs the obligation of the contract between the State of Pennsyl-

vania and the plaintiff, who claims title under her giant to Wharton, as

well as of the contract between Satterlee and Matthewson ; because it

creates a contract between parties where none previously existed, by

rendering that a binding contract which the law of the land had declared

to be invalid ; and because it operates to divest and destroy the vested

rights of the plaintiff. Another objection relied upon is, that in passing

the Act in question the legislature exercised those functions which

belong exclusivel}' to the judicial branch of the government.

Let these objections be considered. The grant to Wharton bestowed

upon him a fee-simple estate in the land granted, together with all the

rights, privileges, and advantages which, by the laws of Pennsylvania,

that instrument might legall}-. pass. Were any of those rights, which

it is admitted vested in his vendee or alienee, disturbed or impaired by

the Act under consideration? It does not appear from the record, or

even from the reasoning of tlie judges of either court, that they were

in any instance denied, or even drawn into question. Before Satterlee

became entitled to an}- part of the land in dispute under Wharton, he

had voluntarily entered into a contract with Matthewson, by wiiich he

became her tenant, under a stipulation that either of the parties might

put an end to the tenancy- at the termination of any one year. Under
this new contract, which, if it was ever valid, was still subsisting and
in full force at the time when Satterlee acquired the title of Wharton,

he exposed himself to the operation of a certain principle of the

common law, which estopped him from controverting the title of his

landlord, by setting up a better title to the land in himself, or one

outstanding in some third person.

It is true that the Supreme (^ourt of the State decided, in the year

1825, that this contract, being entered into with a person claiming

under a Connecticut title, was void ; so that the principle of law which

has been mentioned did not appl}' to it. But the legislature afterwards

declared, by the Act under examination, that contracts of that nature

were valid, and that the relation of landlord and tenant should exist

and be held effectual as well in contracts of that description as in those

between other citizens of the State.

Now, this law may be censured, as it has been, as an unwise and

unjust exercise of legislative power ; as retrospective in its operation
;
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as the exercise by the legislature of a judicial function ; and as creating

a contract between parties where none previously existed. All this

may be admitted ; but the question which we are now considering is,

does it impair tlie obligation of the contract between the State and

Wharton or his alienee? Both the decision of the Supreme Court in

1825, and this Act, operate, not upon that contract, but upon the

subsequent contract between Satterlee and Matthewson. No question

arose or was decided to disparage the title of Wharton, or of Satterlee,

as his vendee. So far from it, that the judge stated in his charge to

the jury that if the transactions between John F. Satterlee and Elisha

Satterlee were fair, then the elder title of the defendant must prevail,

and he would be entitled to a verdict.

We are, then, to inquire whether the obligation of the contract

between Satterlee and Matthewson was impaired by this statute? The

objections urged at the bar, and the arguments in support of them,

apply to that contract if to either. It is that contract which the Act

declared to be valid, in opposition to the decision of the Supreme Court

;

and admitting the correctness of that decision, it is not eas}' to perceive

bow a law which gives validity to a void contract can be said to impair

the obligation of that contract. Should a statute declare, contrary to

the general principles of law, that contracts founded upon an illegal or

immoral consideration, whether in existence at the time of passing the

statute, or which might hereafter be entered into, should nevertheless

be valid and binding upon the parties, all woidd admit the retrospective

character of such an enactment, and that the effect of it was to create

a contract between parties where none had previousl}- existed. But it

surely cannot be contended that to create a contract, and to destroy or

impair one, mean the same thing.

If the effect of the statute in question be not to impair the obligation

of either of those contracts, and none other appear upon this record, is

there any other part of the Constitution of the United States to which

it is repugnant? It is said to be retrospective. Be it so; but retro-

spective laws, which do not impair the obligation of contracts, or partake

of the character of ex post facto laws, are not condemned or forbidden

by any part of that instrument.

All the other objections which have been made to this statute admit

of the same answer. There is nothing in the Constitution of the United

States which forbids the legislature of a State to exercise judicial

functions. The case of Ogden v. BlacMedge, 2 C. 272, came into this

court from the Circuit Court of the United States, and not from the

Supreme Court of North Carolina ; and the question, whether the Act

of 1799, which partook of a judicial character, was repugnant to the

Constitution of the United States, did not arise, and consequentl}' was

not decided. It may safely be affirmed that no case has ever been

decided in this court, upon a writ of error to a State court, which

afiords the slightest countenance to this objection.

The objection, however, which was most pressed upon the court, and
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relied upon by the counsel for the plaintiff in error, was, that tiie effect

of this Act was to divest rigiits which were vested by law in Satterlee.

There is certainly no part of the Constitution of the United .States

which applies to a State law of this description ; nor are we aware
of any decision of this or of any circuit court which has condemned
such a law upon this ground, provided its effect be not to impair tlie

obligation of a contract ; and it has been shown that tlie Act in ques-

tion has no such effect upon either of the contracts, which have been
before mentioned.

In the case of Fletcher v. Peck, 6 C. 87, it was stated by the Chiuf

Justice that it might well be doubted whether the nature of society and
of government do not prescribe some limits to the legislative power

;

and he asks, " if any be prescribed, where are they to be found, if the

property of an individual, fairly and honestly acquired, may be seized

without compensation ? " It is nowhere intimated in that opinion, that

a State statute which divests a vested right, is repugnant to the Con-
stitution of the United States ; and the case in which that opinion was
pronounced was removed into this court b}' writ of error, not from the

Supreme Court of a State, but from a circuit court. The strong ex-

pressions of the court upon this point in the cases of Vanhorne's Lessee

V. Dorrance, 2 D. 304 ; and The Society for the Fropagation of the

Gospel V. Wheeler, 2 Gall. 105, were founded expressly on the consti-

tutions of the respective States in which those cases were tried.

We do not mean in an}' respect to impugn the correctness of the

sentiments expressed in those cases, or to question the correctness of

a circuit court, sitting to administer the laws of a State, in giving to

the Constitution of that State a paramount authorit}' over a legislative

Act passed in violation of it. We intend to decide no more than that

the statute olyected to in this case is not repugnant to the Constitu-

tion of the United States, and that, unless it be so, this court has no

authority, under the 25th section of the Judiciary Act, to re-examine

and to reverse the judgment of the Supreme Court of Pennsylvania in

the present case. That judgment, therefore, must be affirmed, with costs.

Johnson, J. I assent to the decision entered in this cause, but feel

it my duty to record my disapprobation of the ground on which it is

placed. Could I have brought myself to entertain the same view of

the decision of the Supreme Court of Pennsylvania with that which

my brethren have expressed, I should have felt it a solemn duty to

reverse the decision of that court, as violating the Constitution of the

United States in a most vital part.

What boots it, that I am protected by that Constitution from having

the obligation of my contracts violated, if the legislative power can

create a contract for me, or render binding upon me a contract which

was null and void in its creation ? To give efficacy to a void contract is

not, it is true, violating a contract, but it is doing infinitely worse ; it

is advancing to the very extreme of that class of arbitrary and despotic

Acts which bear upon individual rights and liabilities, and against the
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whole of wliicl) the Constitution most clearly intended to interpose a

protection commensurate with the evil. And it is ver}- clear to my
mind, that the cause here did not call for the decision now rendered.

There is another, and a safe and obvious ground upon which the

decision of the PennsNlvania court may be sustained.

The faUacy of the argument of the plaintiff in error consists in this,

that he would give to tlie decision of a court, on a point arising in the

progress of his cause, the binding effect of a statute or a judgment

;

that he would in fact restrict the same court from revising and

overruling a decision which it has once rendered, and from entering a

different judgment from that which would have been rendered in the

same court, had the first decision been adhered to. It is impossible,

in examining the cause, not to perceive that the statute complained

of was no more than declarative of the law on a point on which the

decisions of the State courts had fluctuated, and which never was
finally settled until the decision took place on wliich this writ of error

is sued out.

The decision on which he relies, to maintain the invalidity of the

Connecticut lease, was rendered on a motion for a new trial ; all the

right it conferred was, to have that new trial ; and it even appears that,

before that new trial took place, the same court had decided a cause,

which in effect overruled the decision on which he now rests ; so that,

when this Act was passed, he could not even lay claim to that imper-

fect state of right which uniform decisions are supposed to confer.

The latest decision, in fact, which ought to be the precedent, if any,

was against his right.

It is perfectly clear, when we examine the reasoning of the judges

on rendering the judgment now under review, that the}' consider the

law as unsettled, or rather as settled against the plaintiff here at the

time the Act was passed ; and if so, what right of his has been violated?

The Act does no more than what the courts of justice had done, and

would do, without the aid of the law
;
pronounce the decision on which

he relies as erroneous in principle, and not binding in precedent.

The decision of the State court is supported under this view of the

subject, without resorting to the portentous doctrine (for I must call

it portentous), that a State may declare a void deed to be a valid

deed, as affecting individual litigants on a point of right, without

violating the Constitution of the United States. If so, why not create

a deed or destroy the operation of a limitation Act, after it has vested

a title.

Tiie whole of this diflflcult}' arises out of that unhappy idea, that the

phrase, ex post facto, in the Constitution of the United States was
confined to criminal cases exclusively ; a decision which leaves a large

class of arbitrary legislative Acts without the prohibitions of the Con-

stitution. It was in anticipation of the consequences, that I took occa-

sion, in the investigations on the bankrupt question, to make a remark
on the meaning of that phrase in the Constitution. My subsequent
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investigations have confirmed me in the opinion then delivered, and

the present case illustrates its correctness ; I will subjoin a note ^ to

this opinion devoted to the examination of that question.

^(7 / / tU^'J'^/c^'U

PROVIDENCE BANK v. BILLTNGsYet al. -Lnr^CL^i h wJ^^^

Supreme Court of the United States. \ 1830. "
^ AAAru^MoM Ifr

Whipple, for the plaintiffs in error ; Hazzard and Jones, for ttie ' _ -^.(^

defendants. /~^

Mr. Chikf Justice Marshall delivered the opinion of the court. ifjlm^'^'^^^^
This is a writ of error to a judgment rendered in the highest court for ^ f

the State of Rhode Island, in an action of trespass brought by the plain- / 3^?^M/^.

tiff in error against the defendant. ,^^ ] ^P^-^
In November, 1791. the Legislature of Rhode Island granted a char- -

ter of incor|)oration to certain individuals, who had associated themselves C\A^ uXA

together for the purpose of forming a banking company. They are in- L^^yyoxA /-in-

corporated by the name of the " President. Directors, and Company o f^ • a/tL/i

the Providence Bank ;
" and have the ordinary powers which are sup-'^'^^'?

posed to be necessary for the usual objects of such associations. /r,^^ ^- •

In 1822 the Legislature of Rhode Island passed '' an Act imposing a '/ ^Jaa i^d^
duty on licensed persons and others, and bodies corporate within the J/

State ; " in w hich, among other things, it is enacted that there shall be /?m ^ATt^^^^^

paid, for the use of the State, by each and everv bank within the State, . aj
except the Bank of the United States, the sum of fifty cents on each "^ '

^^

and every thousand dollars of the capital stock actually paid in ." This ^JlxA/jj^aA^
tax was afterwards augmented to one dollar and twenty-five cents. ^ ^ ^
The Providence Bank , having determined to resist the payment of y?^i</x<^ *

this tax, brought an action of trespass against the oflficers by whonT^) ^ &'

a warrant of distress was issued against and served upon the proi)erty 'p -^ .^2/
o f the bank, in pursuance of the law. The defendants justify the i^V\ \vyJi\s. l A^VlP. '^^

se t out in the declaration under the Act of assembly imposing the tax ; P u '(/ii^yLo^jii.

to which plea the plaintiffs demu r, and assign for cause of demin-rcr that ^^ ' . /

the Act is repugnant to the Constitution of the United States, iiiasniuch aauT ^^
as it impairs the obligation of the contract created by their charter of

///^/,j^a Zt/o

incorporation. Judgment was given by the Court of Common Pleas in '^^yf'^

favor of the defendants ; which judgment was, on appeal, confirmed ^^^^^.^j^x/K aj

by the Supreme Judicial Court of the State : that judgment has been

brought before this court by a writ of error.
^k.^c>JVUaaA

It has been settled that a contract entered into between a State and (J dt/xMWL.
an individual, is as fully protected by the tenth section of the first arti-

(^ ^ ^ .

1 For this note, see the end of 2 P. [681. See suj^ra, p. 1434. — Ed.] ^ (j
2 The statement of facts is omitted.— Ed.

-^^1^ ^vt'iM^-iLi Cud. l/'-^- M^^-^^i^A crvx ^-^riA^^ ^*^ ^^
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cle of the Constitution, as a contract between two individuals ; and it is

not denied that a charter incori)orating a bank is a contrac t. Is this

contract impaired by taxing the banks of the State ?

This question is to be answered b\- the charter itse lf.

It contains no stipulation Dromising exemption from taxation. The

State, then, has made no express contract which has been impaired by

the Act of which the plaintiffs compla in. No words have been found in

the cliarter, which, in themselves, would justify the opinion that the

power of taxation was in the view of either of the parties : and that an

exemption of it was intended, though not expressed. The plaintiffs

find great difficulty in showing that the charter contains a promise,

either express or implied, not to tax the bank. The elaborate and

ingenious argument which has been urged amounts, in substance, to

this. The cliarter authorizes the bank to em|)loy its capital in banking
t.i-nn>;nf.Mons, for the benefit of the stockholders . It binds the State to

permit these transactions for this objec t. Any law arresting directly

I
,— ,^ the operations of the bank would violate this obligation, and would

(ir^JUj.^^\Mv^ come within the prohibition of the Constitution . But, as that cannot

be done circuitously which may not be done directly, the cha rter

restrains the State from passing any Act which may indirectly destroy
^'̂ v>-^

the profits of the bank. A power to tax the bank may unquestionab ly

be carried to such an excess as to take all its profits, and still more

than its profits for the use of the State; and consequently destroy the

institution . Now, whatever may be the rule of expediency, the constitu -

"^ional ity of a measure depends, not on the degree of its exercise, bu t on

its principle . A power, therefore, which may in effect destroy the char-

te r, is inconsistent with it

;

and is impliedly renounced by granting it -

Su ch a power cannot be exercised without impairing the obligation of

the contract. When pushed to its extreme point, or exercised in mod-

eration, it is the same power, and is hostile to the

tthe charter.

rights

Hie

granted by

bank. TheThis is substantially the argument for

plaintiffs cite and rely on several sentiments expressed, on various

occasions by this court, in support of these positions.

The claim of the Providence Bank is certainly of the" first impression.

The power of taxing moneyed corporations has been frequently exer-

cised ; and has never before, so far as is known, been resisted. Its

novelty, however, furnishes no conclusive argument against it.

That the taxing power is of vital importance ; that it is essential to

the existence of government, — are truths which it cannot be necessary

to reaffirm. They are acknowledged and asserted by all. It would seem

that tlie relinquishment of such a power is never to be assumed. We
will not say that a State may not relinquish it ; that a consideration

sufficiently valuable to induce a partial release of it may not exist : but

as the whole community is interested in retaining it undiminished, tha t

commu nity has a right to insist that its abandonment ought not to be

presumed, in a case in which the deliberate purpose of the State to

,
^ abandon it does not apijear .

(Pr
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The plaintiflfs would give to this charter the same constrnction as if

it contained a clause exempting the bank from taxation on its stock in

trade. But can it be supposed that such a clause would not enlarge its

privileges ? Thev contend that it must be implied: because the power
to_tax may be so wielded as to defeat the |)urpose for wliich the charter

was granted. And may not this be said with eciual truth of other Ic^as-

lative powers ? Does it not also apply with equal force to every incor-

porated company ? A company may be incoruorated for the purpose of

trading in goods as well as trading in money . If the policy of the State

should lead to the imposition of a tax on unincoruorated coinuan ies,

could those which might be incorporated claim an exein|)tiun, in virtue

of a charter which does not indicate such an intention ? The time

may come when a duty may be imposed on manufactures. Would
an incorporated company be exempted from this duty, as the me re

consequence of its charte r

?

The great object of an incorporation is to bestow the character and
properties of individuality on a collective and changing body of men.

This capacity is always given to such a body. Any privileges which

may exempt it from the burdens common to individuals, do not How
necessarily from the charter, but must be expressed in it. or they do

not exist.

If the power of taxation is inconsistent with the charter, because it

may be so exercised as to destro}' the object for which the charter is

given ; it is equally inconsistent with every other charter, because it is

equally capable of working the destruction of the objects for which ever}-

other charter is given. If the grant of a power to trade in money to a

gi

v

en amount, implies an exemption of the stock in trade from taxation
,

beca use the tax may absorb all the profits ; then the grant of any other

thi ng implies the same exemption ; fpr that thing may be taxed to an

extent which will render it totally unprofitable to the grantee . Land,]

for example, has, in many, perhaps in all the States, been granted by

government since the adoption of the Constitution. Tliis grant is a

contract, the object of which is that the profits issuing from it shall

enure to the benefit of the grantee. Yet the power of taxation ma}' be

carried so far as to absorb these profits. Does this impair the obliga-

tion of the contract? The idea is rejected by all; and the proposition

appears so extravagant, that it is difficult to admit an}- resemblance in

the cases. And yet if the proposition for wliich the plaintiffs contend

be true, it carries us to this point. That i)roposition is, that a power

which is in itself capable of being exerted to the total destruction o f

the grant, is inconsistent with the grant ; and is, therefore, impliedly

relinquished by the grantor, though the language of the instrume nt

contains no allusion to the subject. If this be an abstract truth, it

may be supposed universa l. But it is not universal ; and therefore its

truth cannot be admitted, in these broad terms, in any case. We must

look for the exemption in the language of the instrument

;

and if we do

not find it there, it would be going very far to insert it by construction.
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The power of legislation, and consequently of taxation, operates on

all the persons and property belon<jin<; to the body politic . This is an

original principle, wliicii has its foundation in society itself. It is

gnuited by all, for the benefit of all. It resides in government as a

part of itself, and need not be reseryed when property of any descrip-

tion, or the right to use it in any manner, is granted to individuals or

corporate bodies. However absolute the right of an Individual may be .

it is still in the nature of that righ t, that it must bear a portion of the

public burdens ; and that portion must be determined l)y the legislature.

This vital power may be abused ; but the Constitution of the United

States was not intended to furnish the corrective for every abuse of

power which may be committed by the State governments. The interest,

wisdom, and justice of the representative body, and its relations with

its constituents, furnish the only security, where there is no express

contract, against unjust and excessive taxation ; as well as against un-

wise legislation generally. This princii^le was laid down in the case of

jyrCnllough V. The Stxte of Maryland, and in Oshorn et al. v. T/ie

Bank of the United States. Both those cases, we think, proceeded

on the admission that an incorporated bank, nnless its charter shall

express the exemption, is no more exempted from taxation, than a n

u

n

incorporated company would be, carrying on the same busines s.

The case o{ FletcJier v. PecJc has been cited; but in that case the

Legislature of Georgia passed an Act to annul its grant. The case of

the State of Netu Jersey v. Wilson has been also mentioned ; but in that

case the stipulation exempting the land from taxation, was made in

express words.

The reasoning of the court in the case of 31' Cnllough v. The State

of Maryland has been applied to this case ; but the court itself

appears to have provided against this application. Its opinion in

that case, as well as in Oshorn et al. v. The B<inJc of the United States,

was founded, expressly, on the supremacy of the laws of Congress, and

the necessary consequence of that supremacy to exempt its instruments

employed in the execution of its powers, from the operation of any

interfering power whatever. In reasoning on the argument that the

power of taxation was not confined to the people and property of a

State, but might be exercised on ever}- object brought within its juris-

diction, this court admitted the truth of the proposition; and added,

that "tiie power was an incident of sovereignty, and was co-extensive

with that to which it was an incident. A ll powers, the court said, over

which the sovereign power of a State extends, are subjects of taxation.

The sovereignty of a State extends to everything which exists by i ts

own authority, or is introduced ])y its permission ; but does it extend

to those means which are employed by Congress to carry into execut io

n

powers conferred on that body by the people of the United States ? We
think not.

So in the case of Oshorn v. The Bank of the United States, the court

said, "the argument" in favor of the right of the State to tax the
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bank, " supposes the corporation to have been originated for the man-

agement of an individual concern, to be fonnded upon contract between

individuals, having private trade and private profit for its great end

and principal object.

''If these premises were true, the conclusion drawn from them would

be inevitable. This mere private corporation, engaged in its own
business, would certainly be subject to tiie taxing power of the Stale

as any individual would be."

The court was certainly not discussing the question whether a tax

imposed by a State on a bank cliartered by itself, impaired the obliga-

tion of its contract ; and these opinions are not conclusive as they

would be had thej' been delivered in such a case : but they show tliat

tlie question was not considered as doubtful, and that inferences drawn

from general expressions pointed to a different subject cannot be cor-

rectly drawn.

We have reflected seriously on this case, and are of opinion that tl le

Act of the Legislature of Rhode Island, passed in 1822, imposing a duty

on licensed persons and others, and bodies corporate witliin tlie S tate,

doej^ not impair the obligation of the contract created l)v the charter

granted to the plaintiffs in error. I t is, therefore, the opinion of t liis

co urt, that tiiere is no error in the judgment of the supreme judicial

court for the State of Rhode Island, affirming the judgmen t of th e

circuit court in this case ; and liie same is affirmed ; and the cause is

remanded to the said Supreme Judicial Court, that its judgment may be

finally entered.^

1 See West Riv. Br. Co. v. Dix, 6 How. 507 ; s. c. supra, p. 976 ; Portland Bk. \.

Apthorp, 12 Mass. 252 (1815) ; s.c. supra, p. 1416 ; B. §• L. R. R. Co. v. S. ^' L R. R.

Co., 2 Gray, 1 ; s. c. supra, p. 977.

In Memphis Gas Light Co. v. Taring Dist., 109 U. S. 398 (188.3), Miller, J., for th"

court, said :
" The question presented is whether the statute of the State ntidor which

the_ de

f

endant assessed a license tax of $250 a,°;ainst plaintiff in error is void, hccanse

it violates the contract found in the charter of the company . . . . [The question was

found to turn on certain clauses in the charter of another company, in Nashville
]

"The section of the charter on which plaintiff's counsel mainly rely as showing a

contract is the fifth section, which reads as follows :
—

" ' Sec. 5. The said company shall have the privilege of erecting, estahlishiny. and

constructing gas works, and manufacturing and vending gas in the city of Nashvi lle,

by means of public works, for a term of fifty years from and after the date of this A ct.

A reasonable price per thousand feet for gas shall he charged in the case of privato indi-

viduals, to he regulated by the prices in other southwestern cities; and for public lights,

such sum as may be agreed upon by the company and the pulilic authorities of Nashville

Provided, Said company shall never charge more than one cent for every cubic foot of

gas used, as may be indicated by the gas meter, or computed by the ordinary rules in

such cases ; nor shall they ever charge the corporation of the city of Nashville more

per cubic foot than they shall be getting at the same time from the majority of the

inhabitants of the city using such gas.'

" The argument of counsel is that if no express contract against taxation can be

found here it must be implied, because to permit the State to tax this conipnny liy a

license tax for the privilege granted by its charter is to destroy that privilege. But

the answer is that the company took their charter subject to the same right of taxation
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SuPKEME Court of the United States. 1837.

J^^Xy^U^^
[n Peters, 420.]^

"'^
"fl/'^^^^^ Dutton Q.xiA TPe6.sier for the plaintiffs. Greenleaf and Davis, conti'a.

(yt~vUx
'^f^'^

Taney, C. J. The questions involved in this case are of the grav-

/}V ybj / est character, and the court have given to them the most anxious and

U deliberate consideration. The value of the right claimed b}- the plain-

'tvi^Uyi Vpl-^'^ tiffs is large in amount; and many persons ma}- no doubt be serioush'

affected in their pecuniar}' interests by any decision which the court

may pronounce ; and the questions which have been raised as to the

power of the several States, in relation to the corporations they have

chartered, are pregnant with important consequences ; not only to the

individuals who are concerned in the corporate franchises, but to the

communities in which they exist. The court are full}' sensible that it

is their dut}', in exercising the high powers conferred on them by the

Constitution of the United States, to deal with these great and exten-

-jiLn/i'

'dU^iu-n

A^-*-

sive interests with the utmost caution
;
guarding, as far as they have

in the State that applies to all other privileges and to all other property. If they

wished or intended to have an exemption of any kind from taxation, or felt that it was

necessary to the profitable working of their business, they should have required a pro-

vision to that effect in their cliarter.

" The Constitution of the United States does not profess in all cases to protec t

pronertv from unjust or oppressive taxation by the States. That is left to the State

constitutions and State laws. In the case of the Erie Railroad Co. v. Pennsylvania,

21 Wall. 492, it was said .—
" ' This court has in the most emphatic terms and on every occasion declared that

the langnnge in which the surrender (of the right of taxation) is made must be clear

and unmistakable . The covenant or enactment must distinctly ex])ress tnat tnere sITall

belib other or further taxation . A State cannot strip herself of this most essen tial

, . L rjt PQ'"'^^ hvdoulitful words . It cannot by ambiguous languai^e bo dejiriveii ot tins liig li-

^=^ «»-*^ AAJVvfiAA
^^^ attril)UtR of sovereifrnty. The principle nas been aistTuctly laiU down in eacli of

" '^

the cases referred to. It has never been departed from.' "— Ed.

1 The statement of facts is omitted.

The case of the Charles Eiver Bridge is first reported in 6 Pick. 376 (1829). That

corporation applied, in 1828, for an injunction, on the ground of waste and nuisance,

\S /o
\Ar(AA

*° prevent l)uilding the Warren Bridge, and allowing passengers to go over it.

JLu. ^--O VViAA
^^^ plaintiffs' contention was that the contract of the charter was impaired, and that

their property was taken without compensation. A preliminary injunction was re-

fused. Tlie pleadings were then completed, and the evidence put in
;
and in 7 Pick.

.344 (18.30), (the bridge, meantime, being finished and in use), the court (3 to 1)

held for the defendant, that there was no taking of property without compensation,

-n ^,^xr<ajill< '^^ *° impairing the obligation of the contract, the court was equally divided (2 to 2).

\n This was, in effect, a decision for the defendant, on the last-named point also. The
case was promf)tly carried to Washington, in 1830, where, after many delays, it came

up for final argument in January, 1837. Meantime, Mr. .Justice Johnson had died,

Mr. .Tnsti^e Duval! had resigned, and, in 1835, Chief .Justice Marshall died. These

judges were succeeded by Justices Wayne and Barbour, and Chief Justice Taney.— Td.

k ^
t^



CHAP. IX.] CHARLES RIVER BRIDGE t;. WARREN BRIDGE. 1629 <:^ .tA./^^^

the power to do so, the rights of property, and at the same time care- // /^^
fully abstaining from any encroachnient ou the rights reserved to the -e-Uny^ ^

It appears, from the record, that in the year 1650, the Legislature of / •

Massachusetts granted to the President of Harvard College ''the lib- rCyAx^^"
erty and power" to dispose of the ferry from Charlestown to Boston, y/^/j,/ <^^.-
by lease or otherwise, in the behalf and for the behoof of the college

; J 1^ j

and that, under that grant, the college continued to hold and keep the '^'^ T*^'
*^ '^

ferry by its lessees or agents, and to receive the profits of it, until 1785. pTu^^^ '^

In the last-mentioned year, a petition was presented to the legislature, jLudac VvJm
by Thomas Russell and others, stating the inconvenience of the trans- ff .

portation by ferries, over Charles River, and the public advantages that "^ UiUr jU}-^*^

would result from a bridge ; and praying to be incorporated for the ^^i^A^tAjAjt

purpose of erecting a bridge in the place where the ferry between Hos- /} jjL

ton and Charlestown was then kept. Pursuant to this petition, the vl^ - fO
legislature, on the 9th of March, 1785, passed an Act incorporating Oi<tt'l'^^

a compan}', by the name of "The Proprietors of the Charles River -O^'^^^ '^— '*"

Bridge," for the purposes mentioned in the petition. Under this /1 // .^

,

charter the company were empowered to erect a bridge, in ''the place 'tou.^'^
where the ferry was then kept;" certain tolls were granted, and the ^ixf^^ll ^'^-^

charter was limited to forty years, from the first opening of the bridge , J^J/J ir^

for passengers ; and from the time the toll commenced, until the expira- t^^^^^^-^^^

tion of this term, the compau}' were to pay two hundred pounds, annu- 7^ Co^**-**^"
all}', to Harvard College ; and at the expiration of the forty years the jo(£

bridge was to be the property of the Commonwealth ;
" saving (as the ^ -a

law expresses it), to the said college or universit}', a reasonable annual <^'^ -^

compensation, for the annual income of the ferry, which they might / > /io(jLA.«L I

have received had not the said bridge been erected." - / . >

The bridge was accordingly built, and was opened for passengers on -n-^ AAM^^ .

the 17th of June, 1786. In 1792, the charter was extended to seventy '-ff u ..

years, from the opening of the bridge ; and at the expiration of tiiat ^ ^ ' /i

time it was to belong to the Commonwealth. The corporation have Jlfix^^ K^
regularh' paid to the college the annual sum of two hundred pounds, ./'/ /

and have performed all of the duties imposed on them by the terms of / «2/H^'^

their charter. -e/vnx ^
In 1828, the Legislature of Massachusetts incorporate<l a companj' / /r 'j-,jt

by the name of "The Proprietors of the Warren Bridge," for the pur- "4^^ -v*-''^^

pose of erecting another bridge over Charles River. This bridge is ^ / fjUx.

onl\' sixteen rods, at its commencement, on the Charlestown side, from r,

the commencement of the bridge of the plaintiffs ; and tiiey are about h~ttAM^ "^

fiftj' rods apart at their termination on the Boston side. Tiie travel- jJ t/icu^-^^
lers who pass over either bridge, proceed from Charlestown square, ^'^

' -/ ^
which receives the travel of many gieat public roads leading from the cjl la^uA^ '^

country; and the passengers and travellers who go to and from Boston// /^ ^Cj

used to pass over the Charles River Bridge, from and through this /iv C^*^^-

square, before the erection of the Warren Bridge. -f{ ' /3 U^^
The Warren Bridge, by the terms of its charter, was to be siirren- ' ' Q
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dered to the State, as soon as the expenses of the proprietors in build-

ing and supporting it should be reimbursed ; but this period was not,

in any event, to exeeed six years from the time the eompany com-

nienced receiving toll.

When the original l)ill in this case was filed, the Warren Bridge had

-Ua (XcWl^

- C^Ovw^ .

n^)t_been built. ; and the bill was filed after the passage of the law , in

Oa-ccIa. /i<>gp/^order^to obtain an injunction to prevent its erection, and for general

V relief. 'Phe bill, among other thinj;s, charged, as a ground for relief,

that the Act for the erection of the Warrcn_Bridge iinjiaired the obliga-

tion of the contract between the Commonwealthjuid the pro|n ietors of

the Charles River Bridge ; and was therefore repugnant to the Consti-

Afterwards, a supplemental bill was filed,

LCK-^j-t

tution of the United States

stating that the bridge had then been so far completed, that it had

been opened for travel, and that divers persons had passed over, and

thus avoided the payment of the toll, which would otherwise have been

received b}' the plaintiffs. The answer to the supplemental bill ad-

mitted that the bridge had been so far completed that foot passengers

could pass ; but denied that an}' persons but the workmen and the

superintendents had passed over with their consent. In this state of

the pleadings, the cause came on for hearing in the Supreme Judicial

Court for the county of Suffolk, in the Commonwealth of Massachu-

setts, at November term, 1829 ; and the court decided that the Act in-

corporating the Warren Bridge did not impair the obligation of the

yvr.^^ XA/-«. contract with the proprietors of the Charles River Bridge, and dis-

U^^^j^jjjj^ rr missed the complainants' bill : and the case is brought here by writ of

11 error from that decision. It is, however, proper to state, that it is

^^^Wr<>^"^ undei'stood that the State coui't was equally divided upon the question
;

rf CtfY^ and that the decree dismissing the bill upon the ground above stated,

A was pronounced b}" a majority ofthe court, for the purpose of enabling

X^Koyr^if^ tvMMthe complaimTnts to bring the question for decision before this^court.

-^ • 111 the argumentTiere, it was admitted, that since the filing of the

supplemental bill, a sufficient amount of toll had been received by the

l)roprietors of the Warren Bridge to reimburse all their expenses, and

I
. _^ that the bridge is now the property of the State, and has been made a

put C>u.<AAtA.
^j.gg bridge ; and that the value of the franchise granted to the pro-

prietors of the Charles River Bridge has by this means been entirelj'

destroyed.

If the complainants deemed these facts material, the}' ought to have

been brought before the State court, by a supplemental bill ; and this

court, in pronouncing its judgment, cannot regularly notice then).

But in the view which the court take of this subject, these additional

circumstances would not in anj' degree influence their decision. And
as the}' are conceded to be true, and the case has been argued on that

A^jrA t^ ground, and the controvers}' has been for a long time depending, and
all parties desire a final end of it; and as it is of importance to them,

that the principles on which this court decide should not be misunder-

'-ii
Vt^ia^^a

stood, — the case will be treated in the opinion now delivered, as if

<^ (I these admitted facts were regularly before us.

til.

Jt.<rVAArt*A .

^_«.>^^ /Va^A

^La./v><->>-^ Ow-^^y^
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cUccA oa.^-

A good deal of evidence has been offered to show the nature and ifH^\vU^(sf
extent of the feny right granted to the college ; and also to show the ^/ ^uJd
rights claimed by the proprietors of the bridge at different times, by

^
/

virtue of their charter ; and the opinions entertained by committees of ^t^^^^
the legislature, and others, upon that subject. But as these circum- -IruJl^i

stances do not affect the judgment of this court, it is unnecessary to crJiv\Aa ruifiji
recapitulate them. g
The plaintiffs in error insist, mainly, upon two grounds: 1st. That <n( '^^.

by virtue of the grant of 1650, Harvard College was entitled, in per- ^- - aa.^
petuity, to the right of keeping a ferry between Chailestown and Bos- n

'

ton ; that this right was exclusive ; and that tlie legislature had not the K>'UiAre-uX<.tf\

power to establish another ferry on the same line of travel, because it Y^-„-y^y^. *Aaaa
would infringe the rights of the college; and that these rigiits, upon ^ '.

the erection of the bridge in the place of the ferr}-, under the charter of vo^^^oj m^^
1785, were transferred to, and became vested in " the proprietors of the

Charles River Bridge ;
" and that under, and b}' virtue of this transfer

of the ferry right, the rights of the bridge company were as exclusive ~^aX^ o-u

in that line of travel, as the rights of the ferry. 2d. That inde-_j_ i -C/nr^

pendently of the ferry right, the Acts of the Legislature of Massachu- ^

setts of 1785 and 1792, by their true construction, necessarily im[)lied >-e.o>u_A-cA:;

that the legislature would not authorize another bridge, and especially n i Ljj^
a free one, by the side of this, and placed in the same line of travel, Hs |*^^^

whereby the franchise granted to the " proprietors of the Charles River - j " -*-

Bridge " should be rendered of no value ; and the plaintiffs in error ^^ '
"''^ ^'^^^

contend, that the grant of the ferry to the college, and of the charter

to the proprietors of the bridge, are both contracts on the part of the

State ; and that the law authorizing the erection of the Warren Bridge

in 1828 impairs the obligation of one or both of these contracts.

It is very clear, that in the form in which this case comes before us,—
being a writ of error to a State court, — the plaintiffs, in claiming under

either of these rights, must place themselves on the ground of contract,

and cannot support themselves upon the principle that the law divests

vested rights. It is well settled by the decisions of this court, that a

State law may be retrospective in its character, and may divest vested

rights, and yet not violate the Constitution of the United States, unless

it also impairs the obligation of a contract. In 2 Peters, 413, Satter-

lee V. Mathewson^ this court, in speaking of the State law then before )r^ ik.<j\a!a^^

them, and interpreting the article in the Constitution of the United » 11^"^
States which forbids the States to pass laws impairing the ol)ligation "^ w
of contracts, uses the following language: "It (the State law) is said j/ A^vcvr ^

to be retrospective ; be it so. But retrospective laws which do not ^
impair the obligation of contracts, or partake of the character of ^^(^l?*

post facto laws, are not condemned or forbidden by any part of that

instrument" (the Constitution of the United States). And in another

^ passage in the same case, the court say: "The objection, however.

B most pressed upon the court, and relied upon by the counsel for the

P plaintiff in error, was, that the effect of this Act was to divest rights
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Q J I
which were vested by law in Satterlee. There is ccrtainlj' no part of

J(/\jKiA \j-<J^-^<-^
^YiQ Constitution of the United States which appUes to a State law

(r\A Xi\JL
of this description ; nor are we aware of any decision of tliis, or of an}'

circuit court, which has condemned such a law upon this ground, pro-

-^^XSy^^^^CA^ vided its effect be not to impair the obligation of a contract." The

_^ same principles were reaffirmed in this court, in the»late case of Watson
•\P^ cc i-t

^^^^^^ Others v. Mercer, decided in 1834, 8 Pet. 110: " As to the first point

i ,\A/^d. /W-at^- (sa}- the court), it is clear that this court has no right to pronounce an

, Act of the State legislature void, as contrary to the Constitution of the

/IH^^*-^^^^' United States, from the mere fact that it divests antecedent vested

JluAjij^
I'ights of property. The Constitution of the United States does not

yj"^"^
prohibit the States from passing retrospective laws, generally ; but only

[yWojv^'M'i ^xpost facto laws."

After these solemn decisions of this court, it is apparent that the

^fiZ^"-^^^ plaintiffs in error cannot sustain themselves here, either upon tlie ferry

f ^
-/Irt^v^ ^"'S^^*'

<^^' ^''^ eharter to the bridge
;
upon the ground that vested rights

^•^^ of property have been divested by the legislature. And whether tliey

J^y^^cvc uc'<^ claim under the ferry right, or the charter to the bridge, they must
^L

I

show that the title which thej' claim, was acquired by contract, and
^iA^^J^M^, that the terms of that contract have been violated by the charter to the

I) Warren Bridge. In other words, they must show that the State had

^ cZ^-.^'^^i-^ /iKxa^xentered into a contract with them, or those under whom the}' claim,

. -^ / ^. not to establish a free bridge at the place where the Warren Bridge
(^ {AX^]^^AtuX

jg ei.ecte(^. Such, and such only, are the principles upon which the

yv> ^i!X9( <f^
plaintiffs in error can claim relief in this case.

'
\) The nature and extent of the ferry right granted to Harvard College,

AAA.^'-^-^c in 1650, must depend upon the laws of Massachusetts; and tiie char-

>»
'J

acter and extent of this right has been elaborately discussed at the bar.
^'^^^'^^ Mq J5i,t jn the view which the court take of the case before them, it is not

^ffZiAxXxjjLA
necessary to express an}' opinion on these questions. For assuming
that the grant to Harvard College, and the charter to the bridge com-

y(^Ox<J>-*^^ pany, were both contracts, and that the ferry right was as extensive

/ ' and exclusive as the plaintiffs contend for; still they cannot enlarge

^^t^ the privileges granted to the bridge', unless it can be shoM-n, that the

<vA_<3oojt' rights of Harvard College in this ferry have, by assignment, or in

A some other way, been transferred to the proprietors of the Charles

^ <i>->v-^->-A River Bridge, and still remain in existence, vested in them, to the

. ^ same extent with that in which they were held and enjoyed by the

VX^j^ 4a.'«a< college before the bridge was built. . . . [This is denied by the

ijJiA tiU court.]

It is however said, that the payment of the two hun(h-ed pounds

\\J^vAA/a_^ a year to the college, as provided for in the law, gives to the pioprie-

r\ " i -
^^^^ ^^ ^^^^ bridge an equitable claim to be treated as the assignees

\ V^ '^ of their interest; and by substitution, upon chancery principles, to be

(^ [if V^ clothed with all their rights.

A
,

The answer to this argument is obvious. This annual sum was

'iU AX/^ intended to be paid out of the proceeds of the tolls which the company

Liy^^M<hA/ K^^"^ O^^cxAA /^ x^ojMa. -\^ .^v/^cU^ /.^.^.JW/v/yrv-^-^-^
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were authorized to collect. The amount of the tolls, it must be pre-

sumed, was graduated with a view to this encuuihrance, as well as to

ever}' other expenditure to which the company nn'ght be subjected,

under tlie provisions of their charter. The tolls were to be collected

from the public, and it was intended that the expense of the annuitv to

Harvard College should be borne by the public ; and it is manifest that

it was so borne, from the amount which it is admitted they received,

until the Warren Bridge was erected. Tlieir agreement, therefore, to

pay that sum can give them no equitable right to be regarded as the

assignees of the college, and certainly can furnish no foundation for

presuming a conveyance ; and as the proprietors of the bridge are

neither the legal nor equitable assignees of the college, it is not easv to

perceive how the ferry franchise can be invoked in aid of their claims,

if it were even still a subsisting privilege ; and had not been resumed

by the State, for the purpose of building a bridge in its place.

Neither can the extent of the pre-existing ferry right, wliatever it

may have been, have any influence upon the construction of the writ-

ten charter foi- the bridge. It docs not, by any means, follow, that

because the legislative power in Massachusetts, in 1650, may have

granted to a justly favored seminary of learning the exclusive right of

ferry between Boston and Charlestown, they would, in 1785, give the

same extensive privilege to another corporation, who were about to

erect a bridge in the same place. The fact that such a right was

granted to the college cannot, I)y any sound rule of construction, be

used to extend the privileges of the bridge company beyond wliat the

words of the charter naturally and legallj' import. Increased popula-

tion, longer experienced in legislation, the different character of the

corporation which owned the ferry from that which owned the bridge,

might well have induced a change in the policy of the State in this

respect ; and as the franchise of the ferr}', and that of the bridge, are

different in their nature, and were each established by separate grants,

which have no words to connect the privileges of the one with the

privileges of the other, there is no rule of legal interpretation which

would authorize the court to associate these grants together, and to

infer that any privilege was intended to be given to tlie bridge com-

pan}-, mereh' because it had been conferred on the ferry. The charter

to the bridge is a written instrument which must speak for itself, and

be interpreted by its own terms.

This brings us to the Act of the Legislature of Massachusetts, of

1785, by which the plaintifl's were incorporated by the name of "The
Proprietors of the Charles River Bridge ;" and it is here, and in the

law of 1792, prolonging their charter, that we must look for the extent

and nature of the franchise conferred upon the plaintiffs.

Much has been said in the argument of the principles of construc-

tion by which this law is to be expounded, and what undertakings, on

the part of the State, may be implied. The court think there can be

no serious difficulty on that head. It is the grant of certain franchises

VOL. II. — 103
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b}- the public to a private corporation, and in a matter where the pub-

lic interest is concerned. The iiile of construction in such cases is

well settled, both in England and by the decisions of our own tribunals.

In 2 Bain. & Adol. 793, in the case of the Proprietors of the Stour-

bridge Canal against Wheely and others, the court say, "the canal

having been made under an Act of Parliament, the rights of the plain-

tiffs are derived entirely from that Act. This, like man}- other cases,

is a bargain between a company of adventurers and the public, the

terms of which are expressed in the statute ; and the rule of construc-

tion, in all such cases, is now fully established to be this; that any

ambiguity in the terms of the contract must operate against the ad-

venturers, and in favor of the public, and the plaintiffs can claim

nothing that is not clearly given them by the Act." And the doctrine

thus laid down is abundant!}' sustained by the authorities referred to in

this decision. The case itself was as strong a one as could well be

imagined for giving to the canal company, by implication, a right

to the tolls they demanded. Their canal had been used by the defend-

ants, to a very considerable extent, in transporting large quantities of

coal. The rights of all persons to navigate the canal were expressly

secured by the Act of Parliament ; so that the compan}- could not pre-

vent them from using it, and the toll demanded was admitted to be

reasonable. Yet, as they only used one of the levels of the canal, and

did not pass through the locks ; and the statute, in gi^'ing the right

to exact toll, had given it for articles which passed " through an}- one

or more of the locks," and had said nothing as to toll for navigat-

ing one of the levels; the court held that the right to demand toll, in

the latter case, could not be implied, and that the compan}' were not

entitled to recover it. This was a fair case for an equitable construc-

tion of the Act of incorporation, and for an implied grant ; if such

a rule of construction could ever be permitted in a law of that descrip-

tion. For the canal had been made at the expense of the company
;

the defendants had availed themselves of the fruits of their labors, and

used the canal freely and extensively for their own profit. Still the

right to exact toll could not be implied, because such a privilege was
not found in the charter.

Borrowing, as we have done, our S3'stem of jurisprudence from the

English law ; and having adopted, in eveiy other case, civil and crim-

inal, its rules for the construction of statutes ; is there anything in our

local situation, or in the nature of our political institutions, which

should lead us to depart from the principle where corporations are con-

cerned? Are we to apply to Acts of incorporation a rule of construc-

tion differing from that of the English law, and, by implication, make
the terms of a charter in one of the States, more unfavorable to the

public, than upon an Act of Parliament, framed in the same words,

would be sanctioned in an English court? Can anj- good reason be

assigned for exce()ting this particular class of cases from the operation

of the general principle, and for introducing a new and adverse rule
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of constructiuu in favor of corporations, while we adopt and adliero to

the rules of construction known to the English common law, in every

other case, without exception? We think not; and it would i)resL'nt a
singular spectacle, if, while the courts in England are restraining,

within the strictest limits, the spirit of monopoly, and exclusive privi-

leges in nature of monopolies, and conlining corporations to the privi-

leges plainly given to them in their charter, the courts of this country

should be found enlarging these privileges by im[)lication ; and con-

struing a statute more unfavorably to the public, and to the rights of

the community, than would be done in a like case in an English court

of justice.

But we are not now left to determine, for the first time, the rules by

which public grants are to be construed in this country. The subject

has already been considered in this court ; and the rule of construction,

above stated, fully established. . . . [Here follows a reference to U. /S.

V. Arredondo^ 6 Pet. 738 ; Jackson v. Larnphire^ 3 Pet. 2'6^d ; Beaty v.

Lessee of ICnowles, 4 Pet. 168, and Prov. Bank v. Billings, 4 Pet.

514. After quoting from this last-named case, the opinion proceeds as

follows :]

The case now before the court is, in principle, precisely tiie same.

It is a charter from a State. The Act of incorporation is silent in

relation to the contested power. The argument in favor of the pro-

prietors of the Charles River Bridge is the same, almost in words,

with that used by the Providence Bank ; that is, that the power claimed

by the State, if it exists, ma}' be so used as to destroy the value of the

franchise they have granted to the corporation. The argument must

receive the same answer ; and the fact that the power has been already

exercised so as to destroy the value of the franchise, cannot in any

degree affect the principle. The existence of the power does not, and

cannot, depend upon the circumstance of its having been exercised

or not.

It ma}', perhaps, be said, that in the case of the Providence Bank,

this court were speaking of the taxing power; which is of vital im-

portance to the very existence of every government. But the object

and etid of all government is to promote the happiness and prosperity

of the community by which it is established ; and it can never be

assumed, that the government intended to diminish its power of accom-

plishing the end for which it was created. And in a country like ours,

free, active, and enterprising, continually advancing in numbers and

wealth, new channels of communication are daily found necessary,

both for travel and trade ; and are essential to the comfort, conveni-

ence, and prosperity of the people. A State ought never to be pre-

sumed to surrender this power, because, like the taxing power, the

whole community have an interest in preserving it undiminished. And
when a corporation alleges, that a State has surrendered, for seventy

years, its power of improvement and public accommodation, in a groat

and important line of travel, along which a vast number of its citizens
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must dail}- pass, the community have a right to insist, in the language

of this court above quoted, "• that its abandonment ought not to be

presumed in a case in which the deliberate purpose of the State to

abandon it does not appear." The continued existence of a govern-

ment would be of no great value, if by implications and presumptions

it was disarmed of the powers necessarj- to accomplish the ends of its

creation ; and the functions it was designed to perform, transferred to

the hands of privileged corporations. The rule of construction an-

nounced by the court was not conlined to the taxing power ; nor

is it so limited in the opinion delivered. On the contrary, it was dis-

tinctly placed on the ground that the interests of the community were

concerned in preserving, undiminished, the power then in question

;

and whenever any power of the State is said to be surrendered or

diminished, wliether it be the taxing power or any other affecting the

public interest, the same principle applies, and the rule of construction

must be the same. No one will question that the interests of the great

body of the people of the State would, in this instance, be affected by

the surrender of this great line of travel to a single corporation, with

the rigiit to exact toll, and exclude competition for seventy years.

While the rights of private property are sacredlv guarded, we must not

forget that the community also have rights, and that the happiness and
well-being of every citizen depends on their faithful preservation.

Adopting the rule of construction above stated as the settled one,

we proceed to apply it to the charter of 1785 to the proprietors of the

Charles River Bridge. This Act of incorporation is in the usual form,

and the privileges such as are commonl}' given to corporations of that

kind. It confers on them the ordinary faculties of a corporation, for

the purpose of building the bridge ; and establishes certain rates of toll,

which the company are authorized to take. This is the whole grant.

Tljere is no exclusive privilege given to them over the waters of

Charles River above or below their bridge. No right to erect another

bridge themselves, nor to prevent other persons from erecting one.

No engagement from the State that another shall not be erected ; and

no undertaking not to sanction competition, nor to make improve-

ments that ma}' diminish the amount of its income. Upon all these

subjects the charter is silent; and nothing is said in it about a line

of travel, so much insisted on in the argument, in which the}' are

to have exclusive privileges. No words are used from which an inten-

tion to grant any of these rights can be inferred. If the plaintiff is

entitled to them, it must be implied, simply from the nature of the

grant, and cannot be inferred from the words b}- which the grant is

made.

The relative position of the Warren Bridge has alread}' been de-

scribed. It does not interrupt the passage over the Charles River

Bridge, nor make the wa}' to it or from it less convenient. None of the

faculties or franchises granted to that corporation have been revoked

by the legislature ; and its right to take the tolls granted by the charter
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remains unaltered. In short, all the franchises and rights of property

enumerated in the charter, and there mentioned to have been granted to it

remain unimpaired. But its income is destroyed by the Warn.'n I'nidgc
;

which, being free, draws off the passengers and proi)erty wliicli would

have gone over it, and renders their franchise of no value. This is the

gist of the complaint. For it is not pretended tliat the erection of tiie

Warren Bridge would have done them any injury, or in any degree

affected their right of propert}-, if it had not diminished the amount of

their tolls. In order then to entitle themselves to relief, it is necessary

to show that the legislature contracted not to do the act of which they

complain ; and that the}' impaired or, in other words, violated that

contract by the erection of the Warren Bridge.

The inquiry then is, does the charter contain such' a contract on the

part of the State ? Is there anj' such stipulation to be found in that

instrument? It must be admitted on all hands, that there is none,

—

no words that even relate to another bridge, or to the diminution

of their tolls, or to the line of travel. If a contract on that subject

can be gathered from the charter, it must be by implication, and can-

not be found in the words used. Can such an agreement be implied?

Tlie rule of construction before stated is an answer to the question.

In charters of this description, no rights are taken from the public, or

given to the corporation, be3'ond those which the words of the charter,

by their natural and proper construction, purport to convey. There

are no words which import such a contract as the plaintiffs in error

contend for, and none can be implied ; and the same answer must

be given to them that was given by this court to the Providence Bank.

The whole community are interested in this inquiry, and they have

a right to require that the power of promoting their comfort and con-

venience, and of advancing the public prosperit}', b}- providing safe,

convenient, and cheap ways for the transportation of produce and the

purposes of travel, shall not be construed to have been surrendered or

diminished b}- the State, unless it shall appear by plain words that it

was intended to be done.

But the case before the court is even still stronger against any such

implied contract as the plaintiffs in error contend for. The Charles

River Bridge was completed in 1786. The time limited for the dura-

tion of the corporation by their original charter expired in 1826.

When, therefore, the law passed authorizing the erection of the War-

ren Bridge, the proprietors of Charles River Bridge held their corpo-

rate existence under the law of 1792, which extended their charter

for thirty years ; and the rights, privileges, and franchises of the

company must depend upon the construction of the last-mentioned

law, taken in connection with the Act of 1785.

The Act of 1792, which extends the charter of this bridge, incor-

porates another company to build a bridge over Charles River ; furnish-

ing another communication with Boston, and distant only between one

and two miles from the old bridge.
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The first six sections of this Act incorporate tlie proprietors of the

West Boston Bridge, and define the privileges, and describe the duties,

of tliat corporation. In tlie seventh section there is the following

recital: ''And whereas the erection of Charles River Bridge was a

work of hazaid and public utility, and another bridge in the place ot

West Boston Bridge may diminish the emoluments of Charles River

Bridge ; therefore, for the encouragement of enterprise," they proceed

to extend the charter of the Charles River Bridge, and to continue

it for the term of seventy years from the day the bridge was completed ;

suliject to the conditions prescribed in the original Act, and to be

entitled to the same tolls. It appears, then, that by the same Act that

extended this charter, thp legislature established another bridge,

which they knew would lessen its profits ; and this, too, before the

expiration of the first charter, and onl^- seven years after it was

granted; thereby showing that the State did not suppose that, by the

terms it had used in the first law, it had deprived itself of the power of

making such public improvements as might impair the profits of the

Charles River Bridge ; and from the language used in tlie clauses

of the law by which the charter is extended, it would seem, that the

legislature were especiallv careful to exclude any inference that the

extension was made ui)on the ground of compromise with the bridge

company, or as a compensation for rights impaired.

On the contrary, words are cautiously employed to exclude that con-

clusion ; and the extension is declared to be granted as a reward

for the hazard they had run, and " for the encouragement of enter-

prise." The extension was given because the company had under-

taken and executed a work of doubtful success ; and the improvements

which the legislature then contemplated, might diminish the emolu-

ments they had expected to receive from it. It results from this state-

ment, that the legislature, in the very law extending the charter, asserts

its rights to authorize improvements over Charles River which would

take off a portion of the travel from this bridge and diminish its profits
;

and the bridge compan\' accept the renewal thus given, and thus care-

fully connected with this assertion of the right on the part of the

State. Can they, when holding their corporate existence under this

law, and deriving their franchises altogether from it, add to the

privileges expressed in their charter an implied agreement, which is in

direct conflict with a portion of the law from which they derive their

corporate existence? Can the legislature be presumed to have taken

upon themselves an implied obligation, contrary to its own acts and

declarations contained in the same law? It would be difficult to find a

case justifying such an implication, even between individuals ; still less

will it be found where sovereign rights are concerned, and where the

interests of a whole community would be deeply affected by such an

implication. It would, indeed, be a strong exertion of judicial power,

acting upon its own views of what justice required, and the parties

ought to have done ; to raise, by a sort of judicial coercion, an implied
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contract, and infer it from the nature of the very instrument in whidi
the legislature appear to have taken pains to use words which disavow
and repudiate any intention, on the part of the State, to nuil<e such
a contract.

Indeed, the practice and usage of almost every State in the Union,
old enough to have commenced the work of internal improvement, is

o[)posed to the doctrine contended for on the part of the plaintiffs in

ei-ror. Turnpike roads have been made in succession, on the same line

of travel ; the later ones interfering materially with the profits of the

first. These corporations have, in some instances, been utterlv ruined

by the introduction of newer and better modes of transportation and
travelling. In some cases, railroads have rendered the turnpike roads

on the same line of travel so entirely useless, that the franchise of the

turnpike corporation is not worth preserving. Yet in none of these

cases have the corporations supposed that their privileges were invaded,

or any contract violated on the part of the State. Amid the multitude

of cases which have occurred, and have been daily occurring for the last

fortv or fifL}- years, this is the first instance in which such an implied

contract has been contended for, and this court called upon to infer it

from an ordinar}' Act of incorporation, containing nothing more than

the usual stipulations and provisions to be found in every such law.

The absence of any such controvers}', when there must have been

so many occasions to give rise to it, proves that neither States, nor

individuals, nor corporations, ever imagined that such a contract could

be implied from such charters. It shows that the men who voted for

these laws never imagined that they were forming such a contract;

and if we maintain that they have made it, we must create it by a legal

fiction, in opposition to the truth of the fact, and the obvious intention

of the party. We cannot deal thus with the rights reserved to the

States, and b}' legal intendments and mere technical reasoning take

awa}' from them au}' portion of that power over their own internnl

police and improvement which is so necessary to their well-being and

prosperity.

And what would be the fruits of this doctrine of implied contracts

on the part of the States, and of property in a line of travel by a cor-

poration, if it should now be sanctioned b}- this court? To what re-

sults would it lead us? If it is to be found in the charter to this

bridge, the same process of reasoning must discover it, in the various

Acts which have been passed, within the last forty years, for turnpike

companies. And what is to be the extent of the privileges of exclusion

on the different sides of the road? The counsel who have so ably

argued this case have not attempted to define it by any certain bound-

aries. IIow far must the new improvement be distant from the old

one? How near may you approach without invading its rights in the

privileged line? If this court should establish the principles now

contended for, what is to become of the numerous railroads estab-

lished on the same line of travel with turnpike companies ; and which
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have rendered tlie franchises of the tnrnpike corporations of no value?

Let it once be understood that such charters cany with them these

implied contracts, and give this unknown and undefined property- in a

line of travelling, and yuu will soon find tlie old turni)ike corporations

awakening from their sleep and calling upon this court to put down the

improvements wliich have taken their place. The millions of property

which have been invested in railroads and canals upon lines of travel

which had been before occupied by turnpike corporations will be put in

jeopard}'. We shall be thrown back to the improvements of the last

century, and obliged to stand still until the claims of the old turn-

pike corporations shall be satisfied, and they shall consent to permit

these States to avail themselves of the lights of modern science, and to

partake of the benefit of those improvements which are now adding

to the wealth and prosperity, and the convenience and comfort, of

ever}- other part of the civilized world. Nor is this all. This court

will find itself compelled to fix, by some arbitrary rule, the width of

this new kind of property in a line of travel ; for if such a right of prop-

erty exists, we have no lights to guide us in marking out its extent,

unless, indeed, we resort to the old feudal grants, and to the exclusive

rights of ferries, b}- prescription, between towns, and are prepared to

decide that when a turnpike road from one town to another had been

made, no railroad or canal, between these two points, could afterwards

be established. Tbis court are not prepared to sanction principles

which must lead to such results.

Many other questions of the deepest importance have been raised

and elaborately discussed in the argument. It is not necessary, for

the decision of this case, to express our opinion upon them ; and the

court deem it proper to avoid volunteering an opinion on any question

involving the construction of the Constitution, where the case itself

does not bring the question directly before them, and make it their

duty to decide upon it.

Some questions, also, of a purely technical charac ter have been made

and argued as to the form of proceeding and the right to relief But

enough appears on the record to bring out the great question in con-

test ; and it is the interest of all parties concerned that the real contro-

versy should be settled without further delay ; and as the opinion

of the court is pronounced on the main question in dispute here, and

disposes of the whole case, it is altogether unnecessary to enter upon

the examination of the forms of proceeding in which the parties have

brouglit it before the court.

The judgment of the Supreme Judicial Court of the Commonwealth

of Massachusetts, dismissing the i)laintifl!'s' bill, must, therefore, be

aflSrmed, with costs.^

[The dissenting opinion of Story, J., in which Thompson, J., con-

- And so Turnpike Co. v. The Stale, 3 Wall. 210. Compare bi re Brooklyn, 38

N. E. liep. 983 (N. Y., 1894).— Ed.



CHAP. IX.] CHARLES RIVER BRIDGE V. WARREN BRIDGE. 1641

cnrred, and the opinion of McLean, J., who concurred wilh the major-

ity in the result, but only on the ground of want of juri.sdiction in lliis

court, — the case appearing to be one of taking property without coni-

l)ensation, and not of impairing the obligation of a contract, — are

omitted.] ^

1 Th is is the first considerable opinion of Chief Justice Tane v. who took his place

on the bench at this term of court (January Term, 1837) ; only tlire(; short ojiinioiis

by liim liad preceded this one . Greenleaf. counsel for the defemlant.s. was at this

ti mf' thp rollp.ntriie of Judgfe Sturv. as professor at tlie Harvard Law Scliool, and
suffprfd some repi-oach. in a community which was liighly excited over the con -

trovRTsy, on account of the part tliat he took in the case. This led to liis placinc;

in the library of that school a book containing his minutes of the arguments and

other interesting matter relating to the case. There is found here a newspaper re-

port of a legal opinion given in September, 1833, to the Trenton and New Brunswick

Turnpike Company, by Taney, then Attorney-General of the United States, ludding

that a statute of New Jersey of 1832 was invalid, which provided that no railroad

company should be incorporated within certain specified limits, during the life of the

charter of the Camden & Amboy Railroad Company. It is treated as being an un-

constitutional restraint upon the legislative power. The Turnpike Co. was contem

plating the use of rails on its road. In another opinion, preserved in the same volume,

given to tlie same company by Chancellor Kent, in which Daniel Webster concurs, the

writer places his objection on the ground that the turnpike charter is a contract, and

is violated by that of the railroad company ; and he adds :
" I have read tlie opinion

of Mr Taney, which has been shown to me with the papers, and in which he holds the

legislative disability created by the above Act to be void and not binding upon any

future legislature. I wish to waive, at present, any discussion or o])inion upon that

point, as not being necessary in the view which I take of the case. I certainly tliink

the legislative stipulation ought to be sternly construed, as one that may be exceed

ingly inconvenient to the public welfare
"

In The Wn,h!nr,ton and Ealt. Tnrnpikp. Co. v, Thf rialt. A- Oluo Ti R. Co , \0 Gill

& Johns. 392 (1839), the plaintiffs, maintaining a turnpike, between Washington and

Baltimore, under a charter from the State of Maryland, given in 1812, brought an ac-

tion of trespass against the defendants for building and maintaininp- a milrnml hptwcpn

the same cities, near the turnpike, under cliarters of Marvland, given in 1827. 1S3 1

,

1 832. and 1833 . It was insisted that tliese last Acts violated the contract of the plain-

tifis' charter, and deprived them of their property without compensation. But the

county court gave indgment for the defendants, and the Maryland Court of Appeals

affirmed it. without giving any reported opinion .

And so, obiter, White River Tpk. Co. v. Vt. Central E. R. Co., 590, 594 (1849).

It appears to have been the Bridge Case which gave rise to the general pro-

vision in the Massachusetts laws discussed in Greenirnorl v. Frei(]ht Co., 105 U. S.

13 ; s. c, mfra, p. 1710. (For the more special statute of 1809, see supra, p. 1552 n.)

The opinions in 7 Pick. 344, were given January 12, 1830. By Mass. Stat. 1830, c 81

(March 11, 1831), it was provided, '/That all Acts of incorporation which shall be

passed after the passage of this Act shall at all times hereafter be lial)le to be

amended, altered, or repealed at the pleasure of the legislature, and in the same man-

ner as if an express provision to that effect were therein contained, — unless there

shall have been inserted in such Act of incorporation an express limit as to the dura-

tion of the same.'"^ To-d.ay this provision stands (Pub. St. c. 105, s. 3) in the form that

" Kvery Act of incorporation passed after the eleventh jav of March , in ihC-jear

eighteen hundred and thirtv-one^shall be subject to amendment, altcration,^r rc^fa'.

at the pleasure of the CeneraTCourt. " See In the Matter of Brooklyn, 143 N. Y. 596

(1894). — Ed.
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cpc-^-^ c<_^ytie.- Supreme Judicial Court of Massachusetts. 1839.

W<JU^ ^ cUct^ [23 P^cL 334.] 1

^ ^^^-ly C. G. Loving, W. II. Gardiner, Choate, and B. Sumner., for tlie

^^'^'^^^^^^^^^
defendants ; B. Rand and ^. Basket Derby, for the plaintiff.

jtCtrvA^'^^^ '^fv Morton, J., delivered the opinion of the court. This is a bill in

<^ equ ity by one of the creditors of tlie Chelsea Bank against a part of

the stock-holders, to recover of them individually the amount of two

bank notes of $1,000 each . To this bill some of the defendants have

filed pleas, and others have demurred. . . .

Ti)is bank was incorporated April 16, 1836, to continue till October 1,

1851, and has not expired by its own limitation. St. 1836, c. 274. On

-y^a^ /y^ax.UtXthe^9th of April, IH.'^T, tliP Ipgrj slature passed an Act repealing its

Jl charter. St. 1837, c. 225. This, if it has the force and operation of

A^^^-^W-*^ "">
a law, terminated the corporate existence of the bank long before the

I / ^ expiration of the term for which it was granted . But the validity of
"tTtu /\S/WukA

^j^jg ^^^ jg disputed. Its constitutionality is denied ; and this raises

)riJiri\;<A. (^ \M the first and most important question which we are called upon to

Y -t ^ decide.

&^'] . ^ That a charter of incorporation is a contract between the govern-

ment and the corporators, is a proposition which seems to be fully su p-

ported by the highest Judicial authorities . 2 Kent's Comm. (3d ed.)

272, 306; Dartmouth College \. Woodward,^ Wheat. 518; Charles

River Bridge v. Warren Bridge, 7 Pick. 344. That it is exempt from

the ordinary action of legislative power, beyond the reservations, ex-

press or implied, contained in it, is equally well supported. In other

words, the government can rightfully do nothing inconsistent with the

fair meaning of the contract which it has made. If thercfoif^ tH legis-

lature grant a charter for a definite period, they cannot at their will

and pleasure revoke it. This comes witliin the prohibition of the 10th

section of the 1st article of the Constitution of the United States. But

SU^ ^ yuLi^-it 's "o^ necessary further to discuss these general principles, which

[ are not in controversy between the counsel, and which will furnish

very little aid in the decision of the question under consideration.

^-V 'V^wAX That depends upon the proper construction of the several statutes to

*J . , A which I am about to refer.

The Chelsea Bank charter expressly entitled it " to all the powers and

4 f 4,
^ privileges," and subjected it "to all the duties, liabilities and require-

)jU oVi^AAlA. ments contained in the 36th chapter of the Revised Statutes." . . .

The 2d section of the 36tli chapter expressly provides, that each

bank shall be entitled to all the powers and privileges, and be subject

to all the liabilities contained in the 44th chapter. As all the revised

J

tfV UiuA cb.~

^ The statement of facts is omitted — Ed.
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statutes were enacted at the same time and came into existence b}- the / y '

i>.

same legislative fiat, b}' a well-lcnown rule of construction they must Cm^ .

all be considered together and construed as one Act. And wlien the /yi'^^'^
Chelsea Bank charter is expressly made subject to the provisions of /^-CjJx^eJii^
the 36th cliapter, which refers to the 44th, it must be taken to be sub- /

ject to the same rules of construction which govern in all other cases. ^''^ ^ n

Nothing can be plainer than the intention of the legislature to place ^.7 [X^^°)-
all tiie banks upon an equal footing. ^ i ^
The last section of the 13th titl e, upon the subject of corporations, is ^~^ <^>^^ (p^

general and manifestly applies to and governs all the preceding regula-

tions upon the subject, as much as if it had been repeated at the end

of each chapter. No one doubts that it applies to banks. It provides, ^/ o.x-«-^(H^ >

that all Acts of incorporation passed after a certain time, " shall, at a ll i ' -

times, be subject to amendment, alteration or repeal, at the pleasure of

• -

the legislature ; provided that no Act of incorporation shall be repealed , lL-^ ^iuJx.

unless for some violation of its charter or other default, when such ^ ^ji^clj-a.^^

charter shall contain an express provision limiting the duration of the - QxAjLyi -

same." This section constitutes a part and must govern the construe -
-^-^-^ \)^

tion of the contract with the Chelsea Bank, as much as if it had been -ulWv
recited verbatim in its charte r. Upon the import of this language must r»4- S^x-^a

depend the repealing Act. Whatever may be its meaning, the corpora- ^^
tors have directly agreed to it by accepting their charter, of which this I/V*^

^
was a constituent part. ^-^i .^'^

('"

"We think there can be no doubt of the right of the legislature to'^ /^ ujv^
make such a contract . Their power to make an unlimited charte r, I J^ /#

without some such reservation , express or implied, so as to bind their 1 "U ^^^^ «A^

own and their successors' constituents forever, we apprehend, would be :'^iXjutA^ ^

more liable to be questioned . How far they miglit part with any por- I j

tion of sovereign power, irrevocably, beyond the recovery of the people^

themselves, we have no occasion to inquire.

The making of grants of real and personal estate , of franchises and

other rights and privileges, whether strictly speaking it may be deemed

legislation or not, is undoubtedly within the competence of our leg is-

lative body . The power has always been exercised by them, and

u ndoubtedlv is more safe in their hands and falls more appropriatel y

within their province than any other department of the government.

I f they have a right to make grants, they of necessity must proscribe

the terms upon which they shall be made . I f they may limit tlie ir

duration, they may also impose other restrictions. Tiiev may doter-

m ine how much or how little, how large or how sm all, an estate or

franchise, they will gran t. They may grant absolutely or on condition
;

so they may grant during pleasure, or until a certain event happen s.

And if a grant be accepted on the terras prescribed, it becomes a com-

pact ; and the grantees can have no reason to complain of tlie execu-

tion of their own contract. And Chancellor Kent, tliough with some

appearance of reluctance (2 Kent's Coram. 306). says, " if a charter

be granted and accepted, with that reservalion, there seeras to be no
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ground to question the validity and ofllcienc}' of the reservation."

Angell & Ames on Corp. 504.

The case of M^Laren v. Pennington^ 1 Paige, 107, is a strong case

to this point. The Legislature of New Jersey granted a bank charter,

for which they received a bonus of $25,000. In the Act of incorpora-

tion, they reserved the power to alter, amend or repeal it. The bank

went into operation, paid its bonus, and in less than one year, a shelter

time than the Chelsea Bank continued, the legislature deemed it

necessary to interfere and actually repealed the charter. This, upon

full consideration, was adjudged to be a valid repeal. It was con-

tended that the reservation was repugnant to the grant, and therefore

void. But this ground was distinctly overiiiled by the chancellor; who

said, this reservation " is not a condition repugnant to the grant ; it

is only a limitation of the grant."

Had the proviso to this section been omitted, this charter might

have been amended, altered or repealed, " at the pleasure of the legisr

lature ;
" but the defendants' counsel ai-gue that the i)roviso not only

restricts the power to repeal, but entirely takes it away, because the

i

n

quiry whether the bank has violated its charter or committed an y

default, is a judicial act, and tlicrefore cannot constitutionally be per-

formed by the legislature . The effect of this argument is to raise banks

above the control of the legislature, and place them and all corpora-

tions with limited charters , upon a different basis from other corpora-

tions . . . .

Tlie true question is whether tlie legislature can in any case repeal

an Act of incorporation granted for a term of years. Any charter may

be forfeited by a violation or for other sufficient cause ; and on a proper

process a judgment of forfeiture might be decreed. But this would be

a judicial act and might be done without the concurrence, and against

the will of the legislature. It is entirely independent of and uncon-

nected with the power to repeal.

But the legislature clearly intended to reserve the power to discon -

tinue corporations, not only for violations of their charters, but alsp

for other defaults ; which must mean, jf anything, some acts short of

violations, but which were inconsistent with, if not subversive of the

ends for which the corporation was established.

They reserve the power to repeal at pleasure, provided that on cer-

tain charters, they will not exercise it, unless the corporations have

comrnitted some default. If a default has been committed, then, by the

express terms of the compact, they have a right to exercise tlie power.

('They have exercised it, and therefore by the courtesy and confidence

,

which is due from one department of the government to another, we

nro bound to presume that the contingency, upon which the right to exer -

cise it depended, has happened. > Nor is the objection that the legisla-

ture had no power to inquire into the existence of the continge n C3-,

valid. If any man or body of men is invested with power to do a

certain act upon the occurrence of a certain event, when the event
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happens they have a right to perforin the act, and the most that can be

urged against it is, that if it be exercised before the event ha[jpens, it

is void. And this is true by whomsoever the fiict is to be ascfiluined.

But we do not believe that the inquiry into the allUirs or (U'l'auUs of a

corporation, witli a view to continue or discontinue it, is a judicial act.

No issue is formed. No decree or judgment i.s passed. Au roirfiiure

.is adjudged. No fine or punisliment is imposed . But an in(|uir\ is had

in such form as is deemed most wise and expedient, with a view to

ascertain facts upon which to exert legislative power: or to li-arn

whether a contingency has happened upon which legislative aL-tit>n is

required . . . •

It is indispensable that this inquiry should, in the first instance, be

made by the leoislature. No other body can do it for thrm." TTIc-}-

have restricted themselves from exercising the power of repenl, until a

certain event hap|)en s. This they must necessarily ascertain l)efore

they can properly exercise the power. Their decision must, prima

facie, be presumed to be righ t. Whether it be conclusive or not, is a

question which it is not necessary now to determi n e

.

From a careful examination of the whole subject, my own opinion is,

that th e true construction of the 23d section is this.' The legislature

reserve to themselves the right to amend, alter and repeal, at their pleas-

ure, all Acts of incorporation, passed after 1831, provided that tiiey

w ill not repeal any such Act, granted for a term of vears, without ascer-

taining to their satisfaction that the corporation has violated its charter

or committed some other default. This restriction is imposed upon the

legislative will, and the corporators confide in the wisdom and jusfice

of the legislature not to exercise the power unless the facts cl e a rly

authorize and require them to do it . This is not an unreasonable con-

fitlence. It is to be recollected, that this restriction applies only to a

total repeal , and not to an alteration or amendment, which thev may
exercise at pleasure in limited as well as unlimited coriiorations . Now
if corporators are willing to accept charters with an unli.nited power to

amend or alter, why should they hesitate to accept them with this

guarded and restricted power to repeal ?

In whatever light, therefore, I view the subject, I am satisfied that

the legislature had the power to repeal the Chelsea Bank charter, and

that their Act of April 19, 1837, was valid and effectual to repeal the

Act by which the bank was established.^ . . .
"—^^ 7"^

In Bronson v. Kinzie et a l. 1 How. 311 ^1843), the case came up '_j^^ ^ ^U
on a division of opinion in the Circuit Court of the Fnitod Slate s. IT^ ^^
for the District of Illinoi s. Bronson, on March 27, 1811, filed a bill to U jmx^^^

foreclose a mortgage with power of sale , given him by Kiu/cie on July 13, ^ ypi^erU^^i''

1838, to secure the payment of his bond of the same date. On Feb- . . M^^X
ruary 19, 1841, by a legislative Act of Illinois it was provided that Ut^^ jf^

1 For the language of Parsons, C J., for the court, in Wales v. Stetson, 2 Mass. <V|y 'i*^

^ M3, 146 (1806),sees»(/7m, p. 15.51.— Ed. '
-/Aa^ flA/tAAyf^

Xk^ rvi^^ta c^yv^ m^'d^ JU^^"^ tUiAA Xc^p< .virtuu -a^^

I



A^^tflAAAA^A Jt\^dx-Uv^ ryi^u^fM A^lA^^^^^^^ .ia^M^^J^ / 6' <2^ ^

j^ r>MuMl^-^& -^^ Ia^«-^<.^-^-^ bronson v. kinzie. [chap. IX.

>(jU (/^ytAJi mortgagors mit^lit redeem their land, vvben sold, vvitbin twelve inontlis

M V\ g^iAufter the sale, and if they did not, iiidgment creditors might do it

ftn^'Ot H-o<
within fifteen months after the sale. On February 27, 1841, by another

CU..^ cc^ tux

Hr-

legislative Act of Illinoi s , it was provided that when execution should

h o. levied on any property , the property sbonld be valued under oath, by
three householders, and tluit at the sale it should not be struck oft' upon

any bid of less than two thirds of such api)raisal. In June, 1841, the

Circuit Court of the United States adopted rules which enforced these

enactments. On the plaintift^'s motion for a decree of strict foreclosure

or a sale to the highest bidder without regai'd to the above-named

statutes of Illinois, the judges below diff'ered as to whether these stat-

utes should be enforced.

The Supreme Court (Taney, C. J.), now said: "As concerns the

obligations of the contract upon which this controversy has arisen,

they depend upon the laws of Illinois as they stood at the time the

mortgage deed was executed . The money due was indeed to be paid

in New York. But the mortgage given to secure the debt was made in

^ , Illinois for real property situated in that State, and the rights which

the mortgagee acquired in the premises depended upon the laws of tha t

State . In other words, the existing laws of Illinois created and defined

the legal and equitable obligations of the mortgage contract.

" If the laws of the State passed afterwards had done nothing more

than change the remedy upon contracts of this description, they would

be liable to no constitutional objection. For, undoubtedly, a State may

regulate at pleasure the modes of proceeding in its courts in relation to

past contracts as well as future. It may, for examp le, sliorten the

period of time within which claims shall be barred by the Statute of

It may, if it thinks proper, direct that the necessaryl-tr-y<_,cJ6av.tu'>-^imitations

U i

m

plements of agriculture, or the tools of the mechanic, or articles of

necessity in household furniture, shall, like wealing apparel, not be

liable to execution on judgments. Regulations of this description have

always been considered, in every civilized community, as properly

belonging to the remedy, to be exercised or not by every sovereignty,

according to its own views of policy and humanity. It must reside in

every State to enable it to secure its citizens from unjust and har-

assing litigation, and to protect them in those pursuits which are

nece.ssary to the existence and well-being of every community. And,

altliough a new remedy may be deemed less convenient than the old

one, and may in some degree render the recover}- of debts more tard}'

and difificult, yet it will not follow that the law is unconstitutional.

Whatever belongs merely to the rcmedv may be altered according to

the will of the State, provided the alteration does not impair the obliga

-

tion of the contract. But if that effect is produced, it is immaterial

wh ether it is done by acting on the remedy or directly on the contrac t

itself. In cither case it is prohibited by the Constitution.

"This subject came before the Supreme Court in the case of Green

V. Biddle, decided in 1823, and reported in 8 Wheat. 1. It appears

^^ jLa.^ ^ SXiU. cdt-tU txX.^ \L^ <^Ar^^^c^
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Ito
have Vjeen twice elaborately argued by counsel on both sides, aiul ijL.f\/j2uJU .

deliberately considered by the court. On the part of the demandant
in that case, it was insisted that the laws of Kentucky passed in 171>7

and 1812, concerning occupying claimants of land, impaired the obliga-

tion of the compact made with Virginia in 1789. On the other hand, it

was contended that these laws only regulated the remedy, and did not

operate on the right to the lands. In deciding the point, the court sav,

' It is no answer that the Acts of Kentucky now in question are regula-

tions of the remedy, and not of the right to the lands. ^If these Acts -\J^ ^y/>^j^^
~

so change the nature and extent of existing remedies as materially to _ ^^ oj^j^
impair the rights and interests of the owner, they are just as much a ^ Tj

violation of the compact as if they directly overturned his rights and -^ -^jtuu K^^A^
interests.'/ And in the opinion delivered by the court after the second

(J

argument, the same rule is reiterated in language equally strong. (See ^'uA^^^'rv

pages 75,^ 76, and 84.) This judgment of the court is entitled to the ^^^^ slcl^^^'
more weight, because the opinion is stated in the report of the case

f- k
to have been unanimous; and Judge Washington, who was the only"'^^'^^

^^^

member of the court absent at the first argument, delivered the opinion ^^^^ t^loL

of the second.
a,^,,,,,oc>u:UL^

" We concur entirely in the correctness of the rule above stated. \J^ j

It is difficult, perhaps, to draw a line that would be apijlicable in al l y^jJl^. tyuu^X^*^

cases between legitimate alterations of the remedy and provisions v I

wh ich, in the form of remedy, impair the right . But it is manifest timt ^^^^^
^^

the obligation of the contract , and the rights of a party under it, may, yL^ji^A ^'-'^^
~

in effect, be destroyed by denying a remedy altogether ; or may be .4(1 j t

seriously impaired by burdening the proceedings with new conditions - "tlXM

and restrictions, so as to make the remedy hardly worth pursui ng. j^^^,_^Kkj\ V*^
And no one, we presume, would say that there is any substantial d if-

ference between a retrospective law declaring a particular contract o r • •

class of contracts to be abrogated and void , and one which took awa y ^^^.

all remedy to enforce them, or encumbered it with conditions that ren - ^j^,^ .

dered it useless or impracticable to pursue it. Blackstone, in his Com- /, rjbtA

mentaries on the Laws of England, 1 vol. 55, after having treated of the ^^"-^^^

declaratory and directory parts of the law, defines the remedial in W\q ^g^^^ \MiM-

following words : — JtrjuAt^" ' The remedial part of the law is so necessary a consequence of tii e a^^ r^
former two, that laws must be very vague and imperfect witl)out it.

<ijs\K,~

. lI

1 " Nothinjy . in short, can be more clear, upon principles of law and reason, than yLu-^
that a law which denies to the owner of land a renieJv to recover the possession of 'f \ (

when withheld by any person, however innocently he may have obtained it. < ir t>» [X^<Ar\X Lt vA •

recover the profits received from it by the occnpant : or which clogs his rccoviTV o f .

such possession and profits, by conditions and restrictions tending to diminish the
-fjl^ MAJr^^V^

value and amount of the thing recovered, impairs his right to. and interest in, tlic
_ (j

property. If there be no remedy to recover the possession, the law necessarily pre-
^^^^ o\j(M/\X '(

sumes a want of rip-ht to it. If the remedy afforded be fpialificd and rc'^tniined by Q *

conditions of any kind, the right of the owner may indeed subsist , and be acknnwl- j,jj\jiu^ \AtX

edged, but it is impaired, and rendered insecure, according to the nature and extent

of such restrictions " 8 Wheat. 75. .
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For, in vain would rights be declared, in vain directed to be observed,

if there were no method of recovering and asserting those rights when
Ayy^^ wrongfully withheld or invaded. This is what we mean properly when

/ ^^we speak of the i)rotection of the law. When, for inbtanee, the decla-

^ r! ih( ratory i)art of the law has said that the field or inlieritauce whic-h

n . belonged to Titius's father is vested by his death in Titius ; and the

OUfT^ -"vVA^ directory part has forbidden any one to enter on another's property

(7 ^'j
I

without the leave of the owner

;

i f Gaius, after tiiis, will presume to

Ay\\ '^'/r'^^take possession of the land, the remedial part of the law will then inte r-

, -y-,^ -k: pose its oflice, will make Gaius restore the possession to Titiug, and
y^^^

^ also pa.y him damages for the invasion.
'

A/jti t^OCAAA tk We have quoted the entire paragraph, because it shows, in a few

t plain words, and illustrates by a familiar example, the connection of

/lA^''^''*^^ I the remed}- with the riglii. It is the part of the municipal law which

iV 1^ protects the riglit, and the obligation by which it enforces and main-
^^ / A tains it. It is this protection which the clause in the Constitution^now

t^ytM/'i^'l'^''^^^ in question mainly intended to secure. And it would be unjust to the

f J '/ memory of the distinguished men who framed it, to suppose that it was
V <^^

\[) designed to protect a mere barren and abstract right, without any i)rac-

^yL /t^*^'^ tical operation upon the business of life. It was undoubtedlj- adopted

/ ' as a part of the Constitution for a great and useful purpose. It was to

y^yiAA/r^ <tx/L
niaintain the integrity of contracts, and to secure their faithful exec u-

j/ '
() P, h^yJixow throughout this Union , by placing them under the protection of

liM. ^^'^^ ^ the Constitution of the United States . And it would but ill become

g this court, under any circumstances, to depart from the plain meaning
u of the words used, and to sanction a distinction between the right and

>(j i^j^yl/te-C^ the remedy , which would render this provision illusive and nu<ratorv ;

mere words of form, affording no protection, and producing no practical

Ifc, ,\<2.woa£^ result.
^^^ a u \Ve proceed to apply these principles to the case before us. Accord-

/Q^ (O-M-UV^nng to the long-settled rules of law and equity in all of the States whose

A ' jiuisprudence has been modelled upon the i)rinciples of the common
yioM ux) /^'<^

j^^^ the legal title to the premises in question vested in the complai n-

^-|J//^(^a,/^-<. ant, upon the failure of the mortgagor to comply with the conditions

. contained in the proviso ; and at law, he had a right to sue for and

A/^ \n«-^« recover the land itself. But, in equity, this legal title is regarded as a

Am/:^ tru st estate, to secure the payment of the monej" ; and, therefore, when
the debt is discharged, there is a resulting trust for the mortgagor.

^n Canard \ . The Atlantic Insurance (7o???/)r/??y, 1 Peters, 441. It is upon

th is construction of the contract, that courts of equity lend their aid

ft- ^M^ 'i^
^ ^ither to the mortgagor or mortgagee, i n order to enforce their respe c-

^^
(f

tive rights . The court will, upon the application of the mortgagor,

y^Q, cxi/XJl di rect the reconveyance of the property to him, u|)on the i)aynient of

^^ j— Jj the money ; a nd, upon the application of the mortgagee, it will order

P*^ a sale of the property to discharge the debt. But, as courts of equi ty

T^^i/vvi/ follow the law, they acknowledge the legal title of the mortgagee, and
_i_ ' never deprive him of his right at law until his debt is t)aid ; and he is

^J/Ja.^
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entitled to the aid of the court to extinguish the cquituble tillo of tl\c

mortaagor, in order that he may obtain the benefit of his seeniity. For

th is purpose, it is his absolute and undoubted rigiit, under an ordinary

mortgage deed, if the money is not inud at the ap|)ointed day, to go

into the Court of Chancery, and obtain its order for the sale of the

whole mortgaged property (if the whole is necessary), free and dis -

charged from the equitable interest of the moitgagor . This is his riglit,

b}' the law of the contract ; and it is the duty of the court to maintain

and enforce it, without any unreasonable delay.

" W hen this contract was made, no statute had been passed by the

State changing the rules of law or equity in relation to a contract of

this kind . None such, at least, has been brought to the notice of the

court ; and it must, therefore, be governed, and the rights of the par-

ties under it measured, b}' the rules above stated. They were the laws

o f Illinois at the time ; and, therefore, entered into the contract, and

formed a tjart of i t, without any express sli|)uhUion to that effect i n

the deed . Thus, for example, there is no covenant in the instrume nt

gi ving the mortgagor the right to redeem, by paying the money after

the day limited in the deed, and before he was foreclosed by the decree

o f the Court of Chancery. Yet no one doulits his right or his remedy ;

for, by the laws of the State then in force, this right and this remedy

were a part of the law of the contract, without any express agreement

by the parties. So, also, the rights of the mortgagee, as known to the

1a vvs, required no express stipulation to define or secure them . They

were annexed to the contract at the time it was made, and foi'med a

part of it ; and any subsequent law, impairing the rights thus acquired,

impairs the obligations which the contract imposed

.

''• This brings us to examine the statutes of Illinois which have given

rise to this controversy. As concerns the law of February 19, 1841 ,

i t ajjpears to the court not to act merely on the remedy, but directly

upon the contract itsel f, and to engraft upon it new conditions inju iious

and unjust to the mortgagee . It declares that, although the mortgaged

p remises should be sold under the decree of the Court of Chancery, ye t

that~the equitable estate of the mortgagor_shall_not be extinguished,

but shall continue for twelve months after the sale ; and it moreover

gives a new and like estate, which before had no existence, to the judg-

ment creditor, to continue for fifteen months" If such riahts ma"v be

added to the original contract by subsequent legislation, it would be

di tflcult to say at what point tliey must stop . An equitable interest

in the premises may, in like manner, be conferred upon others ;
and

the right to redeem may be so prolonged as to deprive the mortgagee

of the benefit of his security , by rendering the proi^erty unsalal»le fo r

anything like its value. This law gives to the mortgn iror. and to the

judgment creditor, an equitable estate in the premises, which neither

of them would have been entitled to unde r the original contract; and

these new interests are directly and materinllv in conll iet with those

which the mortgagee acquired when the mortgage was made. Any

VOL. II. — 104
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such modification of a contract by subsequent legislation, against the

, consent of one of the parties, unquestionably impairs its obligations,

and is prohibited by the Constitution.

"The second point certified arises under the law of February 27,

^841. The observations already made in relation to the other Act

apply with equal force to this. I t is true that this law apparently acts

upon the remedy, and not directly upon the contract. Yet its effect is

to deprive the i)arty of his pre-existing right to foreclose the mortgage

by a sale of the premises, and to impose upon him conditions which

would frequently render any sale altogether impossib le. And this law

is still more objectionable, because it is not a general one, and presciib-

ing the mode of selling mortgaged premises in all cases, but is confined

to judgments rendered, and contracts made, prior to the 1st of May

,

1841 . The Act was passed on the 27th of.February in that year; and

it operates mainly on past contracts, and not on futu re. If the con -

tracts intended to be affected by it had been specifically enumerated i n

the law, and these conditions applied to them, while other contracts

of , the same description were to be enforced in the ordinary course of

legal proceedings, no one would doubt that such a law was unconsti tu

-

tional. He re a particular class of contracts is selected, and cncumT)c"red

wi th these new conditions ; and it can make no difference, in princip le,

whether they are described by the names of the parties, or by the time

at which they were made.

" In the case before us, the conflict of these laws with the obligations

oX the contract is made the more evident by an express covenant co n-

tained in the instrument itself, whereby the mortgagee, in default of

payment, was authorized to enter on the premises, and sell them at

public auction ; and to retain, out of the money thus raised, the amount

due, and to pay the overplus, if any, to the mortgagor . It is impossible

to read this covenant, and compare it with the laws now under con-

sideration, without seeing that both of these acts materially interfere

with the express agreement of the parties contained in this covenan t

.

Yet, the riglit here secured to the mortgagee is substantially nothing

more than the right to sell, free and discharged of the equitable interest

of Kinzie and wife, in order to obtain his money. Now, at the time

tliis deed was executed, the right to sell, free and discharged of the

equitable estate of the mortgagor, was a part of every ordinary con-

tract of mortgage in the State, without the aid of this express covenant

;

and the only difference between the right annexed by law and that

given by the covenant consists in this: that in the former case, the

right of sale must be exercised under the direction of the Court of

Chancery, upon such terms as it shall prescribe, and the sale made by

an agent of the court ; in the latter, the sale is to be made by the party

himself. But, even under this covenant, the sale made by the party is

so far subject to the supervision of the court, that it will be set aside,

and a new one ordered, if reasonable notice is not given, or the pro-

ceedings be regarded, in any respect, as contrary to equity and justice.
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There is, therefore, in truth but little material dilTercnce betwceu the

rights of the mortgagee with or without this covenant. The distincliun

consists rather in the form of the remedy, than in the substantial right;

and as it is evident that the laws in question invade the right secured

b^' this covenant, there can be no sound reason for a different conclu-

sion, where similar lights are incorporated by law ^.nto the contract,

and form a part of it at the time it is made.
" Mortgages made since the passage of these laws must undoubtedly

be
.
governed by them ; for every State has the ijower to prescribe the

1eoa l and equitable obligations of a contract to be made and executed

w ithin its jurisdiction . It may exempt any property it thinks pio[)er

from sale, for the payment of a debt ; and may iui|jose such conditio ns

and restrictions upon the creditor as its judgment and policy may dic-

tate. And all future contracts would be subject to such provisions;

and they would be obligatory upon the parties in the courts of the

United States, as well as in those of the State. We speak, of course,

of contracts made and to be executed in the State. It is a case of that

description that is now before us ; and we do not think it proper to go

beyond it.

"Upon the questions presented by the Circuit Court, we therefore

answer :
—

" 1. That the decree should direct the premises to be sold at public

auction to the highest bidde r, w ithout regard to the law of February 19,

1841, which gives the right of redemption to the mortgagor for twelve

months, and to the judgment creditor for fifteen.

" 2. That the decree should direct the sale of the mortgaged prem -.

ises, without being first valued by three householders, and withou

t

requiring two-thirds of the amount of the said valua'ion to be bid

according to the law of February 27, 1841.

" The decision of these two questions disposes of the third. And we

shall direct these answers to be certified to the Circuit Court." ^

McLean, J., gave an opinion concurring in the result on the ground

that the statute, under the rules of the court, did not apply to this

case ; but denying the main positions of the court. '^

1 Present Mr. Chief Justice Taxey, and Justices Thompson, McLean, Bald-

win, Wayne, Catron, and Daniel.
2 111 McCracken v. Haiiward. 2 How. 608 (1844), on a division of opinion hctween

the judges of the same court on the .'<anie question, arising under the .«anie statute of

Feliruary 27, 1841, a like decision was given. Baldwin. J., for the court, said: "In

placina: the oVdigation of contracts under the protection of the ron.stitntioii. its framers

looked to the essentials of the contract more than to tlie forms and mmles of imn-cpd-

ing by which it was to be carried into execution ; annulling nil State legislation wliich

impaired the oVdigation, it was left to the States to prescrilie and shape tlie remedy to

enforce it. ( The oljli gation of a contract consists in its binding force on tlic |)artv wlio

makes it. \ Tins depen(ls~on the laws in existence when it is made; tlicse .irc iieccs-

sarily referred to in all contracts, and forming a part of them as the measure of t lic

obligation to perform them bv the one partv. ami the right ac(] uircd bv the other.

There can be no other standard by which to ascertain the extent of cither, tli.in tliat

which the terms of the contract indicate, according to their .settled legal meaning;

b
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wlion it becomes consummated, the law defines the duty and the right, eonipels one

partv to perform tlie thing contracted for, and gives tiie oilier a right to enforce the

performance by the remedies then iu force. If any subsequent law affect to dindnish

tiie duty, or to impair the right, it necessarily beai's on the oliligatidn of the contrac t,

in favor of one i)artv, to tlie injury of the other
; hence any law, wliicli iu its o])era-

tion amounts to a denial or obstructitm of the riglits accruing by a contract, thoug li

professing to act only on the remedy , is directly obnoxi(jus to the yroliibition o f the

Constitution.

" I'liis principle is so clearly stated and fully settled in the case of Bronson v.

Kin:ie, decided at tlie last term, I How. 311, that nothing remains to be added to the

reasoning of the court, or requires a reference to any other authority, than what is

therein referred to ; it is, however, not to be understood that by that, or any former

decision of this court, all State legislation on existing contracts is repugnant to the

Constitution.
" ' I t is within the undoubted power of State legislatures to pass recording acts, by

which the, elder grantee shall be postponed to a younger , i|^ the prior deed is not

recorded within the limited time
; and tlie power is the same whether tlie deeil is dated

before or after the passage of the recording act. Though the effect of such a law is to

render the prior deed fraudulent and void as against a subsequent purchaser, it is not

a law impairing the oliligation of contracts: such, too, is the power to pass acts, of

limitation, and their effect. Reasons of sound policy have led to the general adojition

of laws of both descriptions, and their validity cannot be questioned. The time and

manner of their operation, the exceptions to tliem, and the acts from which the time

1iinited shall begin to run, will grenerally depend on the sound discretion of the legis-

lature, according to the nature of the titles, the situation of the country, and the

emergency whicli leads to their enactment . Cases may occur where the provisions

of a law may be so unreasonalde as to amount to the denial of a right, and call for the

interposition of the court.' 3 Peters, 290.

" The obligation of the contract between the parties, in this case, was to perform

the promises and undertakings contained therein ; the right of the plaintiff was to

damages for the breach thereof, to bring suit and obtain a judgment, to take out and

prosecute an execution against the defendant till the judgment was satisfied, pursuant

to the exi.stiiig laws of Illinois . These laws giving these rights were as perfectly bind-

ing on the defendant, and as much a part of the contract, as if they had been set forth

in its stipulations in the very words of the law relating to judgments and executions.

If the defendant had made such an agreement as to authorize a sale of his property,

which should be levied on by the sheriff, for such price as should be bid for it at a fa i

r

public sale on reasonable notice, it would have conferred a right on the plaintiff, which

the Constitution made inviolable ; and_it can make no difference whether such right

is conferred by the terms or la^v of the contrac t. Any subsequent law which denies,

obstructs, or impairs this right, by superadding a condition that there shall be no sale

for any sum less than the value of the property levied on, to be ascertained by ajjpraise-

ment, or any other mode of valuation than a public sale, affects the obligation of the

contract, as much in the one case as the other, for it can be enforced only by a sale of

the defendant's property, and the prevention of such sale is the denial of a right.

The same power in a State legislature may be carried to any extent, if it exists at all

;

it may prohibit a sale for less than the whole appraised value, or for three-fourths, or

nine-tenths, as well as for two-thirds, for if the power can be exercised to any extent,

its exercise must be a matter of uncontrollable discretion, in passing laws relating to

the remedy which are regardless of the effect on the right of the plaintiff. This was

the ruling principle of the case of Br-nnson v. Kinzie." . . .

And so, as regards "Stay laws," Edicards v. Kearzey, 96 U. S. 595 (1877). Com-

pare Tuttle V. Black, 38 Pac. Rep. 108 (Cal. 1894).

" ' The principle,' said the court (Matthews, J.), in Pritchard v. Norton, 106 U. S.

124,132 (1882), 'that what is apparently mere matter of remedy in some circum-

stances, in others, where it touches the substance of the controversy, becomes matter
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of right, is familiar in our constitutional jurisprudence in tlie application of tliat ]iro-

vision of tlie Coustitution which prohibits the jassing by a State any law iniijaiiing

the obligation of contracts. For it has beeu uniformly held that any law wliicii in its

operation amounts to a denial or obstruction of the rights accruiii;;- by a cuimac t,

t.liou trb professing to act only on the remedy, is directly obnoxious to the iirobibiiiou
of tlie Constitution." McCracken v. Ilai/ward, 2 How. 608, 612; Cooley, Const. Lim.

28.5."

"
' The obligation of a contract ' is, therefore, the collectiye legal riglits and duties

w 1lifh the existing law applicable to the contract raises or creates out uf or fmni li i

e

stimulations of the jiarties

;

rights which it devohes upon one party, and corresponding

duties which it lavs upon the other.

" I have been thus particular in attempting to analyze and define the term ' obliga-

tion of a contract,' because some of our most eminent jurists have been greatly troulded

by the phrase. I shall not refer to cases in which judges have examined the imjiort

of the words ; their number is legion ; their conflict is irreconcilable ; a citation of

them would unnecessarily consume time and space. A brief account of one leading

case in the Supreme Court of the United States will sufficiently indicate tiie difficulty

and the opposition of views. In Ogden v. Saunders (1827), tiie effect of a discharge

under a State insolvent law was considered. In a former case, St urges v. Crown i n-

shield, the same court had held that such a statute, so far as it applied to pre-existing

rnntractSr was void. Now, the indebtedness affected by the discharge had accrued

subsequently to the passage of the State law. It was urged on behalf of the creditor

that the State legislation still impaired the obligation of a contract. On the other

hand it was claimed that, the insolvent law having beeu in existence at the time when

the contract was made, its provisions were to be taken as a part of the agreement; or,

to express the thought better, that the obligation of the contract was only such a com-

pulsive or binding efficacy as the whole existing municipal law applicable thereto gave

to the stipulations ; in other words, that the obligation flowing from the e.xisting law,

upon the occasion of the contract, was not absolute upon the delitor, requiring him to

pay at all events, but was only qualified, requiring him to pay unless the contingencies

should happen by which he might be discharged. The majority of the court adopted

this view. Three judges, however, Chief Justice Marshall, and Justices Stouv

and DuvALL, were of the opinion that the obligation inheres in the very stipulations

of the contract, andThat, no reference having been made in express terms by the par-

ties to the existing iusolvent law, as limiting the extent of the debtor's liability, he

could not take advantage of that statute. The majority of the court were plainly

right ; and they established a principle of interpretation which has been generally

assented to by the national and State tribunals. . . . Two persons enter into a con -

tract ; the law by its command obliges one of these parties to do the certain thing

agreed upon ; the law also savs to this party. If you do not perform the thing com
manded. vou shall be subjected to a certain kind of punishmen t This latter is the

sanction, and this sanction or remedy as much forms a part of the oliligation of the

contract as does the very thing agreed to be done. ; In other words, the ))arlies. by

entering into a contract, create an occasion by which the commands of the law come

into play; these commands give one party a right as against the other to have acer-

tain thing done, and subject the other to the duty of doing that thing But this is \

not all. The very same contract gives to the first ])arty the right against the other

to say. If you do not perform exactly what you agreed to do, y()u shall do sotncthing

else by way of penalty or satisfaction ; and a corresponding alternative ilutv rests

upon this other party to do the thing which is required by way of penalty or sntisfac-

t.inn . In other words, the right to the remedy is included in the notion ()f the obliga-

tion of a contract. Were it otherwise, the obligation would be binding only upon

those parties who should voluntarily submit to it. and the law, as a coninnlsivc and

restraining force, would become a mere nullity." Pomeroy's Const. Law (Henuett's

ed.), §§ 592-597.— Ed.
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^^.O- ^2jM^ • U^^^ /von HOFFMAN v. QUINCY.

c\,^.j^cy>^XA~^!*-^^^^ S<jpREME Court of the United States. 1866.

tiuv^ UXA^ iouU<r^ [4 Wall 535.] i

I
[EuROR to the Circuit Court of the United States for the Southern

,A^A^^ -Krinrc-K-
j)ig^,.j^.t of jlli,joig^ Petition for a writ of mandamns, demurrer to the

/j^_^^jtXMm.-k- defendant's answer, and iudgment for defen dant."] JJessrs. JMrKimion

^ ^ and Merrick, for the rehitor, phiintiff in error. Messrs. Gushing and

7<-^^ Ua« Eicing^ Jr.^ contra, for tlie city of Quinc}-, defendant in error.

'^^ ^ Mr. Justice Swayne delivered the opinion of the court, and after
J2j2.aa^ui^

stating tlie case, proceeded thus :
—

(k r^,^^-^Ji^>(^'^^

'

'^^^^ demui-rcr admits what is set forth in the answer. On the other

'/^
I hand, the answer, according to the law of pleading, admits what is

"^'LX^.^ /04^^^' alleged in the petition and not denied.

'/LoJ ^A^ ^ ^^^^ t^^^" ^ P'^^"^ '^^ ^^^^ ^^^^ before us, that when the bonds were

Ht issued and negotiated there were statutes of Illinois in force wh|ch

i^ authorized the levying of a sufficient special tax to pay the coupons in

1^ question as they became due . Such statutes are so inconsistent with

^{TU/f^^-^P^^^ the provisions of the Act of 1863, relied npon by the city, and cover

^-j_^^ -Xm^^ the same ground, i n such a manner that the Act of 1868 unquestion-

/ <^ fl hlj- TPppnls them, if that Act be valid for the purposes it was intended
^^'"^^

to accomplish.

^;>O.A.^ The validity of the bonds and coupons is not denied. No question

/O H '^XA.
^^ made as to the judgment. The case turns upon the validity of the

^ '^
jj statute restricting the ]X)wer of taxation left to the city within the nar-

CLy€^ APr^'^'roMV limits w-hich it prescribes .

/ -\X<^nA The answer says expressly that fifty cents on the hundred dollars'

'^ A worth of property, which is all the statute allows to be levied to meet the

/.*«->^-v^. T'toc debts and current expenses of the city, will not be sufficient for those pur-

/ poses. The expenses will, of course, be first defrayed out of the fund .

'^^^^'^'-'^^^^^^^ What the deficiency will be as to the debts, or whether anything ap-

iJ^Ld/vvvu/tw '^
plicable to them will remain, is not stated. So far, it appears that

\jA^ ZuM^^ nothing has been paid upon these liabilities. And it was not claimed

i . at the argument that the result under the statute would be different in

-jix{ A^'U^M^ tlie future. . . .

^jn t A statute of frauds embracing a pre-existing parol contract not be-
Cx>Cf-'Uy<5\

fore required to be in writing would affect its validity . A statu te

XK- /<>'-*^^>^" declaring that the word "ton" should thereafter be held, in prior as

/
ji^/jijtjj^ well as subsequent contracts, to mean half or double the weiglit before

T)"^ prescribed, would affect its construction. A statute providing that a

)\ji(i,'\^ previous contract of indcbtment may be extinguished by a process of

. bankruptcy would involve its discharge , and a statute forbidding th e

pxje. t^^pjLMk sitle of any of the debtor's property, under a judgment upon such a con -

c ji Ao,~ tract, would relate to the remedy .

^
. -_^ f r ^1 The statement of facts is omitted.

—

Ed. t-i
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It cannot be doubted, either upon principle or authority, tha t each of ^^'Uu*"*^^^

su ch laws passed by a State would impair tlie ohli$j:;ition oC the eonlract .

and the last-mentioned not less than the first . Nothini;- can l)e UKM'e • ^
ni nfPi-inl to the obligation than tlie means of enforceuieut . \VitlK>iit ^-^^VU • <^

the remedy the contract may, indeed, iu tlie sense; of the law, be said h>ajOtL.tA.
^

not to exist, and its obli<ration to fall witliin the class of those moral ^ / •

and social duties which depend for tlieir fulfilment wholly ui)on tlie will of '^^^"^^^1
«, » ,

the indjyidual. The ideas of validity and remedy ai-c iiiscpaiublf. :ind -^^"^

both are parts of the obligation, which is uuaiaiiteed l)v the C'cjiistitu - _ a cjtt.v\\

tion against invasion ! The obliuation of a contract ^' is tiie hiw wiiich 6
binds the i^iarties to perform tlieir agreemen t." Siur(/es v. Croicnhi-

shield, 12 Wheaton, 2.37. The urohibition has no reference to the

degree of impairment. The largest and least are alike forbidden . In

Green v. Biddle, 8 Id. 84, it was said :
" The objection to a law on the

o-round of its impairing the obligation of a contract can never depend

upon the extent of the change whicli the law effects in it.^ Any devi -

ation from its terms by postponing or accelerating the period of pe r-

formance which it prescribes, i mposing conditions not ex|)ressed in t l i

e

contract, or dispensing with those which are, however minute or ap-

parently immaterial in their effect upon the contract of the parti es,

impairs its obligation. > Upon this principle it is that if a creditor agree

with his debtor to postpone the day of i^ayment, or in any other way to

change the terms of the contract, without the consent of the surety, the

latter is discharged, although the change was for his advantage."
'•' One of the tests that a contract has been impaired is that its value

has, b}' legislation, been diminished . It is not, by the Constitution, to

be impaired at all. This is not a question of degree or cause, but of

encroaching, in any respect, on its obligation ,
— dispensing with any

part of its force." Planters' Bank v. Sharp et al., 6 Howard, 327.

This has reference to legislation which affects the contract direct!}',

and not incidental!}^ or only b}' consequence.

The right to imprison for debt is not a part of the contract. It is

regarded as penal rather than remedial. The States may abolish i t

whenever they think proper. Beers v. Haughton, 9 Peters, 3o9 ; Og-

den X. Saunders, 12 Wheaton, 230; Mason v. Ilaile, 12 Id. 373;

Sturges v. Croivriinshield, 4 Id. 200. They may also exempt from sale
,

under execution, the necessary implements of agriculture, the tools of

a mechanic, and articles of necessity in household furniture. It i s

said: ''• Regulations of this description have always been considered i n

every civilized community as properly belonging to the remedy, to be

exercised by every sovereignty according to its own views of policy and

humanity ."

I t is competent for the States to change the form of the remedy, or

to modify it otherwise, as the}' may see fit, provided no sul>stantial

right secured by the contract is thereby impaired . Xn fil tempt has

bean made to fix definitely the line between alterations of the remedy ,

which are to be deemed legitimate, and those which, under the form o f
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modifying the remedy, impair substantial rig hts. Every case must be

determined upon its own circumstances. Whenever the result last

mentioned is produced , the Act is within the |)rohibition of the Const i-

tu tion, and to that extent void. Branson v. Klnzie, 1 Howard, 311
;

\\ -j /}
"

o4 McCnicken v. Jlayioard, 2 Id. G08.

JJ X^^'^f^-**-^^'-^ If these doctrines were res inteyrm the consistenc}' and soundness of

=t>. r^sjijL.^J'^'^ the reasoning which maintains a distinction between the contract and

the remedy— or, to speak more accuratel}', between the remedy and the

other parts of the contract— might perhaps well be doubted. 1 Kent's

Commentaries, 45G ; Sedgwick on Stat, and Cons. Law, 652 ; Mr. Justice

Washington's dissenting opinion in 3Iason v. Ilaile^ 12 Wheaton, 379.

But they rest in this court upon a foundation of authorit}' too firm to

be shaken ; and they are supported by such an array of judicial names

that it is hard for the mind not to feel constrained to believe tlie}' are

correct. The doctrine upon the subject established b}- the latest ad-

judications of this court render the distinction one rather of form than

substance.

When the bonds in question were issued, there were laws in force

which authorized and required the collection of taxes sufficient in

amount to meet the interest, as it accrued from time to time, u|)on th

e

entire debt. Bu t for the Act of the 14th of February, 1863, there

would be no difficulty in enforcing them . The amount permitted to be

collected by that Act will be insufficient ; and it is not certain that any -

thing will be yielded ai)plicable to that object. To the extent of the

deficiency the obligation of the contract will be impaired, and if there

be nothing applicable, it may be regarded as annulled. A riaht with-

out a remedy is as if it were not. For every beneficial purpose it may
be said not to exis t.

It is well settled that a State may disable itself by contract from ex-

ercising its taxing power in particular cases. New Jersey v. Wilson^

7 Cranch, 166 ; Dodge v. Woolsei/, 18 Howard, 331 ; Piqua Branch v.

Knoop^ 16 Id. 331. It is equally clear that where a State has author-

ized a municipal corporation to contract and to exercise the power of

local taxation to the extent necessary to meet its engagements, the

power thus given cannot be withdrawn until the contract is satisfied.

The State and the corporation, in such cases, are equally bound. The
power given becomes a trust which the donor cannot annul, and which

the donee is bound to execute ; and neither the State nor the corpora-i

tion can any more impair the obligation of the contract in this way than

in any other. People v. Bell, 10 California, 570 ; Dominic v. Sayre, 3|

Sandford, 555.

The laws requiring taxes to the requisite amount to be collected, in

force when the bonds were issued, ai-e still in force for all the purposes

of tills case. The Act of 1863 is. so far as it afl'ects these bonds, a

nullity . It is the duty of the city to impose and collect the taxes in all

respects as if tliat Act had not been passed. A different result would

1eave nothing of the contract but an abstract riglit, of no practical
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value, and render the protection of the ConstiUition a sbadow and a

delusion.

The Circuit Court erred in overruling tlie application for a mandamus.
The judgment of that court is reversed, and the cause will be remanded,
with instructions to proceed In conformity loith this ojxinion.^

HEINE V. THE LEVEE COMMISSIONERS.

Supreme Court of the United States. 1873.

[19 Wall. 655.]

Appeal from the Circuit Court for the District of Louisiana.

This was a suit in Chancery brought bj- Heine and others, holders of

bonds issued b}' what is called the board of levee commissioners of the

levee district for the parishes of Carroll and Madison of the State of

Louisiana. The board thus described was made a quasi corporation

b}' the Legislature of Louisiana, with authority to issue the bonds and

provide for the payment of interest and principal b}' taxes levied upon

the real and personal property- within the district. The bill alleged a fail-

ure to lev}- these taxes and to pa}' the interest on any part of said bonds,

that the persons duly appointed levee commissioners had pretended to

resign their office for the purpose of evading this duty, and that the

complainants had applied in vain to the judge of the District Court,

who was b}' statute authorized to lev}- a tax on the alluvial lands to pay

the bonds if the levee commissioners failed to do so. The prayer for

relief was that the levee commissioners be required to assess and collect

the tax necessary to pay the bonds and interest, and if, after reasonable

time, they failed to do so, that the district judge be ordered to do tlie

same ; and for such other and further relief as the nature of the case

required.

No judgment at law had been recovered on the bonds or any of

them, nor any attempt to collect the money due by suit in the common-

law court.

A demurrer to the bill was sustained in the Circuit Court, and the

plaintiffs appealed from the decree of dismissal rendered on tiiat de-

murrer.

Mr. Thomas Allen Clarke, for the appellants ; Messrs. S. E. Walker,

W. Timstall, and J". E. Leo7iard, contra.

Mr. Justice Miller delivered the opinion of the court.

The question presented by the present case is not a new one in this

court. It has been decided in numerous cases, founded on the refusal

to pay corporation bonds, that the appropriate proceeding was to sue at

law and by a judgment of the court establish the validity of the claim

and the amount due, and by the return of an ordinary execution asccr-

1 Compare Gunn v. Barry, 15 Wall. 610. — Kd.
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tain that no property- of the corporation could be found liable to such

execution and sufficient to satisfy tlie judgment. Then, if the corpora-

tion had authorit}- to lev}' and collect taxes for the payment of that

debt, a mandamus would issue to compel them to raise by taxation the

amount necessary to satisfy the debt. Vo>i Hojfman v. Cit)/ of Quincy,

4 Wallace, 535 ; Supervisors v. United States, lb. 435 ; Riggs v. John-
son County, 6 Id. 1G6 ; City of Galena v. Amy, 5 Id. 705, and many
other cases in this court, and especially the case of Walkley v. City of
Muscatine., 6 Id. 481.

Unless, then, there is some difficulty or obstruction in the way of this

common-law remedy, Chancery can have no jurisdiction.

It is said that by reason of the resignation of the levee commissioners

no suit can be sustained against them so as to procure a judgment on

which the mandamus ma}' ultimately issue.

But the present suit is brought against these very men in their official

character, and no difference can be seen in their capacity to be sued in

a court of law and a court of equity. The same service of process is

required in each. The same officers serve the process, and the juris-

diction of the court over the person is governed by precisely the same
principles in each case. The Court of Chancery possesses no extraordi-

nary powers to compel persons to submit to its jurisdiction and litigate

before it, not possessed by a common-law court, when the latter is

competent to give relief.

This proposition was directly in issue and distinctly settled in the

case of Jiees v. City of Watertov.-n, at the present terra. [1 9 Wall.] p. 107.

In that case the plaintiff had obtained judgment, issued execution,

which was returned nidla bona, and had then procured a writ of man-
damus, ordering the aldermen of the city to levy the tax. The alder-

men resigned before the writ could be served, with intent to evade

its effect. After other aldermen were elected, a new writ was served

on them, and they in turn resigned, after an order to show cause why
they should not be punished for a contempt in failing to obey the writ

of mandamus. Notwithstanding all this, we held that Chancery had no

jurisdiction, by a direct proceeding, to levy the tax or to seize the prop-

erty of the citizens and sell it for the satisfaction of the judgment. . . .

The court is asked if it should fail to find any principle peculiar to

courts of equit}' on which the bill can be sustained, to treat it as a peti-

tion for the writ o^ mandamus.
This would ignore the well-established principle of the Federal courts

that the line between the equitable and common-law jurisdiction must

be maintained, and that a suit must be of the one character or the other,

and be prosecuted by pleadings and processes belonging to each class of

jurisdiction.

3Tandamus is essentially and exclusively a common-law remedy, and

is unknown to tlie equity practice. But if this were otherwise it is the

well-settled doctrine of this court that the circuit courts cannot use the

writ o^ mandamus as an original and independent remedy, but are limited
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to its use as a process in tlie enforcement of rights when juristlictiou has

been already acquired for other purposes. In fact, in the class of cases

in which it is here sought it is a writ in execution of the judgment of

the court already rendered, and can only be used because it is an appro-

priate process for that purpose. Mclntire v. Wood, 7 Cranch, 504
;

McClung v. Silliman, G Wheaton, 601 ; Keyidall v. United States, 12

Peters, 526 ; Biggs v. Johnson County, 6 Wallace, 197 ; The Secretary

V. McGarrahan, 9 Id. 311 ; £ath County v. Amy, 13 Id. 2-4:t.

The Circuit Court cannot, therefore, issue the writ if the bill could

be treated merely as a petition on the common-law side of the court,

praying for that remedy.

There does not appear to be an}- authority founded on the recognized

principles of a court of equity on which this bill can be sustained. If

sustained at all it must be on the very broad ground that because the

plaintiff finds himself unable to collect his debt by proceedings at law,

it is the duty of a court of equity to devise some mode by which it can be

done. It is, however, the experience of every daj' and of all men, that

debts are created which are never paid, though the creditor has ex-

hausted all the resources of the law. It is a misfortune which in the

imperfection of human nature often admits of no redress. The holder

of a corporation bond must in common with other men submit to this

calamity , when tlie law affords no relief.

The power we are here asked to exercise is the very delicate one of

taxation. This power belongs in this countr}' to the legislative sover-

eignt}-, State or national. In the case before us the national sovereignty

has nothing to do with it. The power must be derived from the legis-

lature of the State. So far as the present case is concerned, the State

has delegated the power to the levee commissioners. If that body has

ceased to exist, the remedy is in the legislature either to assess tlie tax

by special statute or to vest the power in some other tribunal. It cer-

tainly is not vested, as in the exercise of an original jurisdiction, in any

Federal court. It is unreasonable to suppose that the legislature would

ever select a Federal court for that purpose. It is not only not one of

the inherent powers of the court to levy and collect taxes, but it is an

invasion by the judiciary of the Federal government of the legislative

functions of the State government. It is a most extraordinary request,

and a compliance with it would involve consequences no less out of the

wa}' of judicial procedure, the end of which no wisdom can foresee.

In the case of WalMey v. City of Muscatine and liees v. City of

Watertown, already cited, we have distinctly refused to enter upon this

course, and we see no reason in the present case to depart from the

well-considered judgment of the court in those cases, especially the

latter. Decree affirmed.'^

Dissenting, Mr. Justice Clifford and Mr. Justice Swayne.

Mr. Justice Bradley did not sit.

1 See also Meriwether v. Garrdt, 102 U. S. 472. — Ed.
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Xcy/^,^,^^-LaJf\ZtMy^- SEIBERT v. LE^YIS.

CyvcA^ctci /wT^^^^-t^^f Supreme Court of the United States. 1887.

C A* / i,,n : [122 U. S. 284.]!

J ~K -^ ^ ^''* ^" '^^ ^'^^'^*^9^^^j f^i" pl^^intitf in error
;

J//-. J. B. Henderson
^' and Mr. flames 31. Lewis, for defendant in error.

,^ XmX^j ]\Xk. Justice Mattheavs, after stating the case as above reported,

\/Ju . t^-^A delivered the opinion of the court.

Ir^t^. ^' ^^ ^® conceded that the relator's judgment, which he is now seeking

j-L,^^ to collect, was founded upon municipal obligations of Cape Girardeau
^y^"^

I County, issued under the authority of an Act to facilitate the construc-

riA^~^ ^ ' tiou of railroads in the State of Missouri, which took effect March 23,

^iiAi/i(L{ <^- 1^*^^- Missouri Laws of 1868, p. 92. The second section of that Act

is as follows :
—

^^ " Sec. 2. In order to meet the payments on account of the subscrip-

^(/^^.^^'xtCc^ tion to the stock, according to its terms, or to pay the interest and

fa-AiA^ vLi

^

principal ou any bond which may be issued on account of such sub-

scription, the county court shall, from time to time, levv and cause to be

(^ijiJiL c^\\^ ' collected, in the same manner as county taxes, a special tax, which

+r shall be levied on all the real estate lying within the township making

the subscription, in accordance with the valuation then last made by
XCvv^ cnTit-i'i

lljg county assessor for county purposes."

It will be observed that the tax authorized by this section of the

statute of 1868, under which the bonds were issued, is to be levied on

the real estate within the township only, and not upon the personal

property, including statements of merchants and manufacturers doing

business in the township. But this levy upon personal property and

merchants' licenses, in addition to real estate, is authorized by an

amendment passed March 10, 1871. 1 Wagner's Statutes, 1872, 313,

§ 52. . . .

That the relator was entitled to a tax levied in pursuance of this

amended section, his judgment having been obtained while it was in

force, was adjudged in his favor by the Circuit Court when he obtained

his peremptory mandamus against the judges of the county court, re-

quiring them to levy the tax, the collection of which he is now seeking

to enforce by the present proceeding. The question was also directly

adjudged in his favor by this court in the case of Cape Girardeau

County Court v. HiU, 118 U. S. 68. In that case it was said :
" The

township having legally incurred an obligation to pay the bonds in

question, it was competent for the legislature at any time to make pro-

vision for its being met by taxation upon any kind of propert}' within

the township that was subject to taxation for public purposes."

1 The statement of facts is omitted. — Ed.
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Having obtained his judgment while that Act remained in force, and
having obtained by the judgment of the Circuit Court an actual levy of

a tax according to its provisions, his right thereto became thereby

vested so as not to be affected by a subsequent repeal of the statute.

But on March 8, 1879, the General Assembly of the .State of iMissouri

passed an Act, found in §§ 6798, 6799, and 6800 of the Revised Stat-

utes of Missouri of 1879. . . .

By these provisions, it appears that the State tax and the tax neces-

sary to pay the funded or bonded debt of the State, the tax for the

current countv expenditures, and for schools, are to be assessed, levied,

and collected in the several counties of the State as a matter of positive

duty by the county courts of the several counties, according to their

previous practice, without the intervention of any other authority. All

other taxes, which include the tax sought to be collected in this proceed-

ing, can be assessed, levied, and collected only under the limitations and

conditions therein prescribed ; that is to say, the county court being first

satisfied that there exists a necessit}' for the assessment, levy, and col-

lection of such other tax, shall request the prosecuting attorne}- for the

county to present a petition to the Circuit Court of the county, or to the

judge thereof in vacation, setting forth the facts, and specifying the rea-

sons why such other tax or taxes should be assessed, levied, and collected.

In pursuance of that request the prosecuting attorne}' is required to pre-

sent such a petition, and the Circuit Court, or judge thereof, to whom
such petition is presented, shall make an order directed to the county

court of such county, commanding such court to have assessed, levied,

and collected such tax, " upon being satisfied of the necessit}' for such

other tax or taxes, and that the assessment, levv, and collection thereof

will not be in conflict with the Constitution and laws of this State."

Section 6800 provides, that any county court judge, or other county

oflficer, who shall assess, lev}', or collect, or attempt so to do, or cause

to be assessed, levied, or collected, an}' tax, without being first ordered

so to do by the Circuit Court of the county, in the express manner pro-

vided and directed in the preceding section shall be guilty of a misde-

meanor, to be punished on conviction by a fine of not less than S.")00

and a forfeiture of his office; and it is therein declared that ''the

method herein provided for the assessment, levy, and collection of any

tax or taxes not enumerated and specified in § 6798, shall be the only

method known to the law whereby such tax or taxes may be assessed

or collected, or ordered to be assessed, levied, or collected."

It is because of these provisions of the law that the respondent herein,

as he sets out in his return, has been restrained by an injunction from

the Circuit Court of Cape Girardeau County from further proceeding in

the collection of the tax heretofore levied by the county court liy virtue

of a writ o^ mandamus from the Circuit Court of the United States.

The question presented for our determination is, whether, by virtue of

this statute of the State, he is justified in his disobedience to the judg-

ment and mandate of the Circuit Court of the United States. It is well

it

i
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settled b}' the decisions of tliis court that " the remedy subsisting in a

State, when and where the contract is made and is to be performed, is

a part of its obligation, and any subsequent law of the State which so

affects that remedy as substantially to impair and lessen the value of

the contract is forbidden by the Constitution, and is therefore void."

Edwards v. Kearzey, 96 U. S. 595, 607.

It had been previously said upon a review of the decisions of the

court, in Vo7i Hojfmaa v. Citu of Qaincy, 4 Wall. 535, 553: "It is

competent for the States to change tlie form of the remed}', or to modify

it otherwise as they ma}- see fit, provided no substantial right secured

by the contract is thereby impaired. No attempt has been made to fix

definitely the line between alterations of the remedy which are to l)e

deemed legitimate and those which, under the form of modifying the

remed}', impair substantial rights. Every case must be determined

upon its own circumstances. Whenever the result last mentioned is

produced, the Act is within the prohibition of the Constitution, and

to that extent void." . . . [Here follow passages from the opinions

in Von Hoffman v. Quincy, 4 Wall. 535, Bronson v. Kinzie, 1 How.

311, and Louisiana v. i\^. 0., 102 U. S. 203.]

In various forms, but with the same meaning, this rule has been often

repeated in subsequent decisions by this court. It is, therefore, not

denied in argument in the present case that § 2 of the Act of March 23,

1868, under which the municipal obligations of the relator which had

passed into judgment were issued, constitutes a part of the contract to

the benefit of which he is entitled. That section, it will be remembered,

provides that to pay the interest and principal on any bond which may
be issued under the authority thereof, "the county court shall from

time to time lev}' and cause to be collected, in the same manner as

county taxes, a special tax," &c.

The precise question, therefore, for present adjudication is, whether

the provisions for levying and collecting such a tax, contained in tlie

sections of the Revised Statutes above quoted, are, in view of the doc-

trine of this court on that subject, a legal equivalent for the provision

contained in the Act of March 23, 1868. . . .

But the contract which the relator is entitled to insist upon under the

Act of March 23, 1868, is, that he shall have a special tax for the pay-

ment of the principal and interest due him, to be levied from time to time

" in the same manner as county taxes." It may be admitted that the legis-

lature, from time to time, notwithstanding this provision, might b}- sub-

sequent legislation change the mode and the means for the assessment,

levy, and collection of county taxes, as in its judgment the public in-

terests should require. Any such changes, made in view of public inter-

ests, not substantially to the prejudice of public creditors, might be

considered, in respect to tliem, as the legal equivalent for the particular

mode in force in 1868, and a fair and reasonable substitute therefor.

Ordinarily, it would be true that such altered provisions would not ])e

injurious to any private rights, for the creditor would at all times have
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the guarantee of as prompt and speedy a collection of a tax in satisfac-

tion his claim as is secured by law for the collection of the revenues of

the county, most important for the support of its government.

It may, therefore, be considered as a most material and important

part of the contract contained in the second section of the Act of

March 23, 1868, not, perhaps, that the creditor shall always have a

rio"ht to have taxes for his benefit collected in the same manner in which

county taxes were collectible at that date, but that he shall at least

alwa^'s have the right to a special tax to be levied and collected iu the

same manner as county taxes at the same time may be levied and col-

lected. In other words, the essential part and value of the contract is,

that he shall always have a special tax to be collected in a manner as

prompt and efficacious as that which shall at the time, when he applies

for it, be provided by law for the collection of the general revenue of

the county. His contract is not only that he shall have as good a

remedy as that provided by the terms of the contract when made, but

that his remedy shall be by means of a tax, in reference to which the

levy and collection shall be as efficacious as the State provides for the

benefit of its counties, without any discrimination against him.

It is in this vital point that the obligation of the contract with the

relator has been impaired by the section of the law under which the

respondent seeks to justify his disobedience of the mandate of the Circuit

Court. Those sections provide one mode for the collection of county

taxes by the direct action of the count}' court ; they provide another

mode for the collection of the special tax for the payment of obligations

such as those held by the relator and merged in his judgment. They
expressly declare that he shall not be entitled to a tax collected in

the same manner as count}- taxes, but add limitations and conditions

which, whatever may have been the legislative motive, compared with

the original remedy provided by the law for the satisfaction of his con-

tract, cannot fail seriously to embarrass, hinder, and delay him in the

collection of his debt, and which make an express and injurious dis-

crimination against him.

We are referred by counsel for the plaintiff in error to the case of

Hawley v. Fairbanks, 108 U. S. 543, as an authority in support of

his contention. In that case, however, a peremptory mandamus was

awarded to compel the lev}' and collection of a tax for the payment of a

judgment of the Circuit Court of the United States, notwithstanding an

injunction to the contrary issued out of the State court. And it was

there held that the judgment of the Circuit Court of the United States

against the municipality was a sufficient warrant and authority to the

county clerk to make the assessment of a tax for its payment, notwith-

standing the omission of the preliminary certificates of tlie town clerk

and the allowance by the board of auditors of the town, which in otiioi'

eases the law made necessary to the orderly levy and collection of

the tax.

We have also been furnished witli the opinion of the Supreme Court
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of the State of Missouri, in the case of State ex rel. Cramer v. Judges oj

the County Court of Cape Girardeau County^ 8 Western I\L'[)orter, G26,

delivered March 21, 1887 [s. c. 91 Mo. 4o2], affirmii)g the judgiiient of

the Circuit Court of Cape Girardeau County, perpetuating the injiuiction

set up in the return of the respondent in, this case as an answer to the

alternative mandatnus. . . .

For the reasons which we have pointed out, we are unable to concur

in the judgment of the Supreme Court of Missouri, and are constrained

to hold that the sections of the Revised Statutes in question impair the

obligation of the contract with the relator under the Act of March 23,

1868, and as to him are, therefore, null and void by force of the Consti-

tution of the United States ; and that the Uiws of Missouri, for the collec-

tion of the tax uecessarj- to pay his judgment, in force at the time when
it was rendered, continue to be and are still in force for that purpose.

They are the laws of the State which are applicable to his case. When
he seeks and obtains the writ of mandamus from the Circuit Court of

the United States, for the purpose of levying a tax for the payment of

the judgment which it has rendered in his favor, he asks and obtains

only the enforcement of the laws of Missouri under which his rights

became vested, and which are preserved for his benefit b}' the Consti-

tution of the United States. The question, therefore, is not whether a

tax shall be levied in Missouri without the authorit}- of its law, but

which of several of its laws are in force and govern the case. Our
conclusion is, that the statutor}- provisions relied upon by the respondent

in his i-eturn to the alternative writ of mandamus do not apply, and do
not, therefore, afford the justification which he pleads.

Thejudgment of the Circxdt Court is accordingly affirmed.^

'^jf/.fThx/' !>•" McGahey v. Virginia, 135 U. S. G62 (1890), a group oT^^ases

was considered, which grew out of certain legislation of Virginia as to

C(A/jiAy^\. coupons on its bonds. Mk. Justice Bradley, on behalf of the court,

t~~-f- jtfy.
prefaced a detailed consideration of the cases, bj' a general review of

' ' the previous action of the court in this matter. He said :
—

'ha/^^^ -vM These cases, like the Virginia Coupon Gases, decided in April,

' ^ 1885, and reported in 114 U. S. 269, and like Barry v. Edmunds and

\Jl\. 'f other cases argued at the same time, decided in February, 1886, and

. ^.^2y^^<^a reported in 116 U. S. 550, etc., arise upon certain tax-receivable

, coupons attached to bonds of the State of Virginia issued in reduction

"tto. (U/K H-. and liquidation of the State debt under the Acts of March 30, 1871,

J I and March 28, 1879. The present appeals are a continuation of the

y^ CfU/pM^ controversy- arising upon said coupons as receivable and tendered in

/; r /j payment of taxes and other State dues.

\^ The origin of these bonds and coupons has been fully explained in

'yiJi^dCW^^ former cases ; but the proper disposition of the cases now to be consid-

-j—-f-r- 2^ Pi'ed will be greatly facilitated by presenting a connected resume of the

(cXXc^tia y'Uv/utx^ 1 See 2 Hare, Am. Const. Law, 709-711, 1071, 1072.— Ed.

\/i> n^a^ "Xv>^ C^^'^vv^j-sM/vv/^
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legislative Acts relating to, and affecting the said securities, and ul" llie

decisions heretofore made in reference to said Acts.

The State debt of Virginia amounted, prior to the late Civil War, to

more than thirty millions of dollars. After the war it became a matter

of great importance to arrange this debt in such manner as to bring

it within the conti'ol and means of the State. West Virginia had re-

centl}^ been separated from the parent State, and had participated iu

the advantages of the mone}' raised b}' the issue of the State securities.

It was supposed b}- those who were best qualified to know the facts

that at least one-third of the State resources was lost by this excision

of territor}-, and the Legislature of Virginia deemed it nothing more
than equitable that the new State should bear one-third of the State

debt. A proposition was thei-efore made to the bond-holders of the

State to receive two-thirds of the amount due them in new bonds pay-

able thirty-four years after date, with coupons attached thereto receiv-

able, after becoming due, in payment of taxes and other claims and

demands due to the State. This scheme was formulated by the Act of

March 30, 1871, entitled " An Act to provide for the funding and pay-

ment of the public debt," and was acquiesced in by the public creditors,

or the great majority of them, who accepted and received the bonds

provided for in the Act, which were looked upon as a favorite securit}'

in consequence of the value attached to the coupons as legal tender in-

struments in the payment of taxes and public dues. The Act, amongst
other things, provided as follows :

—
" Section 2. The owners of an}' of the bonds, stocks, or interest

certificates heretofore issued by this State which are recognized bj' its

Constitution and laws as legal " [except certain specific securities

named] " may fund two-thirds of the amount of the same, together

with two-thirds of the interest due or to become due thereon to the first

day of July, 1871, in six per centum coupon or registered bonds of this

State, ... to become due and payable in thirty-four years after date,

but redeemable . . . after ten years, the interest to be payable semi-

annually on the first da^'S of January' and Jul}' in each year. The
bonds sliall be made payable to order or bearer, and the coupons to

bearer, and registered bonds payable to order may be exchanged for

bonds payable to bearer, and registered bonds may be exchanged for

coupon bonds, or vice versa, at the option of the holder. The coupons

shall be payable semi-annually, and be receivable at and after maturity

for all taxes, debts, dues, and demands due the State, which shall be

expressed on their face. . .
."

Provision was made in the third section of the Act for the issue of

certificates for one-third part of the debt which was not funded in said

bonds, the payment of which certificates it was declared would be pro-

vided for in accordance with such settlement as should thereafter be

had between the States of Vii'ginia and West Virginia in regard to the

public debt of the State existing at the time of its dismemberment.

By the fourth section, the treasurer was authorized and directed to

VOL. II. — 105
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cause to be prepared, engraved, or lithographed, registered bonds and

bonds witli coupons, and certificates of the character mentioned in the

second and third sections, and, when prepared, to commence the issu-

ance of the same. It wa[s further enacted tliat the bonds and certifi-

cates should be sigiied b}' the treasurer and countersigned by the

auditor; that the coupons should be signed by the treasurer, or that a

facsimile of his signature should be stamped or engraved thereon.

The bonds were to be issued in series, and those of each series to be

numbered from one upwards, as issued, and the coupons, in addition to

the number of the bond to which they were attached, were to be num-
bered from one to sixty-seven. Tiie surrendered bonds were to be

cancelled and deposited in the office of the State treasurer.

Bj" section 5, certain assets belonging to the State, when realized or

converted into money, were to be paid into the treasurv to the credit

of a sinlving fund created for the purchase and redemption of the bonds

issued under the Act, and, after 1880, inclusive, a tax of two cents on

a hundred dollars of the assessed valuation of all property in the State

was to be applied in like manner. The treasurer, the auditor of pub-

lic accounts, and second auditor were appointed commissioners of the

sinking fund.

It has always been contended on the part of the bond-holders that

this statute created a contract between them and the State, firm and

inviolable, which the legislature had no constitutional right to violate

or impair ; and such was, for several years, the uniform holding of the

Supreme Court of Appeals of Virginia. See Antoni v. WrigJit, 22

Grattan, 833, November Term, 1872 ; Wise v. Rogers, 24 Grattan,

169 ; Clarke v. Tyler, 30 Grattan, 134. A different view, however,

has since been taken by the Court of Appeals, which now holds that

the Act of 1871 was unconstitutional from its inception, being repug-

nant to certain provisions of the Constitution of the State adopted in

1869. An elaborate argument to this effect is contained in the opinion

of the court i-endered in one of the cases now before us, Vashon v.

Greenhow, decided January 14, 1886. In ordinary cases the decision

of the highest court of a State with regard to the validity of one of its

statutes would be binding upon this court; but where the question

raised is whether a contract has or has not been made, the obligation

of which is alleged to have been impaired by legislative action, it is the

prerogative of this court, under the Constitution of the United States

and tlie Acts of Congress relating to writs of error to the judgments of

State courts, to inquire, and judge for itself, with regard to the making

of such contract, whatever may be the views or decisions of the State

courts in relation thereto.

The decisions of this court, therefore, in reference to the question

whetlier a valid contract was made by the statute in question be-

tween the State of Virginia and the holders of the bonds authorized

by said Act, are to be considered as binding upon us, although a con-

trary view ma}' have been taken by the courts of Virginia ; and in view
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of this principle of constitutional law, and of the decisions made by this

court, we have no hesitation in saying that the Act of 1871 was a valid

Act, and that it did and does constitute a contract between the Stale

and the holders of the bonds issued under it, and that the holders of

the coupons of said bonds, whether still attached thereto or sc])arated

therefrom, are entitled, by a solemn engagement of the State, to use

them in payment of State taxes and public dues. This was determined
in Hartman v. Greenhow, 102 U. S. 672, decided in January, 1881

;

m Antoni v. Greenhow, 107 U. S. 769, decided in March, 1883; in

the Virgitiia Coupon Cases, 114 U. S. 269, decided in April, 1885;
and in all the cases on the subject that have come before this court for

adjudication. This question, therefore, ma}- be considered as foreclosed

and no longer open for consideration. It ma}' be laid down as un-

doubted law that the lawful owner of an}- such coupons has the right to

tender the same after maturity- in absolute payment of all taxes, debts,

dues, and demands due from him to the State. The only question of

difficulty which can arise in any case is as to the mode of relief which

the owner of such coupons is entitled to in case they are refused when
properly tendered in making his payment, or, as to the cases which ma}'

be excepted from the operation of his riglit. . . .

In the session of the General Assembh* of Virginia of 188G, several

additional Acts were passed, all having for object the imposition of

further obstructions and impediments in the waj- of using the tax-pay-

ing coupons. An enumeration of these Acts, with a general indication

of their purport, is all that is necessary to state. Bj- the Act of Jan-

uar}' 21, 1886, it was declared that expert evidence shall not be re-

ceived of the genuineness of any paper or instrument made by machinery,

or in any other manner than b}' the actual or personal handwriting of

the part}' to be charged, or his agent. By the Act of January 26,

1886, it was declared that in the trial of an}' issue involving the genu-

ineness of a coupon purporting to have been cut from any bond

authorized by law to be issued by the State, or by any city, county, or

corporation, the defendant may demand the production of the bond,

and thereupon it shall be the duty of the plaintiff to produce such bond,

with proof that the coupon was actually cut therefrom. On the same

day another Act was passed declaring that any person who shall solicit

or induce any suit or action to be brought against the State of Vir-

ginia, or any citizen thereof, by verbal representations, or by writing

or printing, shall be deemed guilty of the offence of champerty, and

subject to fine and imprisonment. By the Act of March 1, 1886, it was

declared that any person licensed to practise law in Virginia who shall

solicit or induce any suit or action to be brought against the State, or

any citizen thereof, by verbal representations, or by writing or print-

ing, shall be deemed guilty of barratry, and if found guilty, it is made

the duty of the court to revoke his license and disbar him forever from

practising law in the Commonwealth. By an Act of March 4, 1886, it

was declared that all license fees required for the transaction of any
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business in the State shall be paid in (^oin, legal-tender notes, or national

bank bills ; and if coupons shall be tendered in payment thereof, they

shall be received by the officer for identification by the proceedings

prescribed in the Act of 1882 ; but no license shall issue to the appli-

cant, nor shall he have the right to conduct business or pursue his pro-

fession until said coupons have been verified in the manner prescribed

by said Act; and by another Act, passed February 27, 188G, it was

declared that after the 1st day of July, 1888, no petition shall be filed

or otlier proceeding instituted to try the question whether an}' paper

purporting to be a coupon detached from any bond of the State is genu-

ine and legally receivable for taxes and other State dues, except within

one year from said 1st day of July, 1888, if such coupon first became

receivable prior to that time ; and within one year from the time the

coupon becomes receivable if it becomes receivable after that date.

This law became incorporated in the Code of 1887 as section 415..

Finally, as, according to the decisions of this court in 1885 and 1886,

the collecting officers were liable to action for proceeding against the

property of the tax-payers who had tendered coupons in payment of

their taxes, on the 12th of May, 1887, an Act was passed authorizing

suits to be brought against such tax-payers for taxes due from them,

which suits were to be in the name of the Commonwealth, and to be

commenced by a notice served on the part}* liable for the tax, or on the

agent of such party who may have tendered the coupons. If the

defendant relies upon the tender of coupons as payment he shall

plead the same specifically in writing, and file the coupons tendered

with the clerk, and the burden of proving the tender and genuineness

of the coupons shall be on the defendant. If established, the judgment

shall be for the defendant on the plea of tender. If the defendant fail

in his defence, there shall be judgment for the Commonwealth for the

taxes due and interest and costs, and execution shall issue thereon as

in other cases ; and if judgment be against the defendant, a fee of ten

dollars is allowed to the attorney for the Commonwealth as part of the

costs in the case ; but the Commonwealth is not to be liable for any

fees or costs. The Act is set forth in full in the case la re Ayers, 123

U. S. 451. . . .

Without committing ourselves to all that has been said, or even all

that may have been adjudged, in the preceding cases that have come

before the court on the subject, we think it clear that the following

propositions iiave been established :
—

First, that the provisions of the Act of 1871 constitute a contract

between the State of Virginia and the lawful holders of the bonds and

coupons issued under and in pursuance of said statute.

Second, that the various Acts of the Assembly of Virginia passed

for the purpose of restraining the use of said coupons for the payment

of taxes and other dues to the State, and imposing impediments and

obstructions to that use, and to the proceedings instituted for estal)lish-

ing their genuineness, do in many respects materially impair the obli-
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gation of that contract, and cannot be held to be valid or binding in so

far as tbej have that effect.

Third, that no proceedings can be instituted I)}- any holder of said

bonds or coupons against the Conimonwealtli of Virginia, either directl}-

b3' suit against the Commonwealth by name, or indirectly against her

executive officers to control them in the exercise of their official func-

tions as agents of the State.

Fourth, that any lawful holder of the tax-receivable coupons of the

State issued under the Act of 1871 or the subsequent Act of 1879, who
tenders such coupons in pa3'ment of taxes, debts, dues, and demands
due from him to the State, and continues to hold himself ready to ten-

der the same in payment thereof, is entitled to be free from molestation

in person or goods on account of such taxes, debts, dues, or demands,

and ma}' vindicate such right in all lawful modes of redress, — by suit

to recover his property, by suit against the officer to recover damages
for taking it, by injunction to prevent such taking where it would be

attended with irremediable injury, or !)}• a defence to a suit brought

against him for his taxes or the other claims standing against him.

No conclusion short of this can be legitimately drawn from the series

of decisions which we have above reviewed, without wholl}' overruling

that rendered in the Coupon Cases [114 U. S. 269], and disregarding

many of the rulings in other cases, which we should be very reluctant

to do. To the extent here announced we feel bound to yield to the

authority of the prior decisions of this court, whatever ma}' have been

the former views of any member of the court.

There may be exceptional cases of taxes, debts, dues, and demands
due to the State which cannot be brought within the operation of the

riglits secured to the holdeis of the bonds and coupons issued under the

Acts of 1871 and 1879. When such cases occur they will have to be

disposed of according to their own circumstances and conditions.

It was earnestly contended in the dissenting opinion in the Coupon
Cases, that the defence of a tender of coupons set up b}' a tax-payer

when prosecuted for the payment of his taxes, was in the nature of a

set-off and could not be enforced against a State an}' more than a suit

could be prosecuted against it ; in other words, that a set-off is in

reality a cross-suit, and as such subject to the prohibition of the

JLleventh Amendment. But the majority of the court held, and per-

haps with better reason, that where a set-off or counter-claim is made

by virtue of an agreement or contract between the parties, it no longer

has the character of a mere set-off, but becomes attached to the pri-

mary claim as pro tanto a defeasance thereof. At all events, such was

the decision of the court, and it is not our purpose to question the

authority of that decision so far as it may apply to the cases now before

us. . . .

The question is presented to us whether the Acts of Assembly of

the State of Virginia which required the production of the bond in

order to establish the genuineness of the coupons and prohibiting ex-
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pert testimony to prove the said coupons, are or are not repugnant to

tiie Constitution of tlie United States. On tliis subject we think there

can be httle doubt. It is well settled b}' the adjudications of this court,

that the obligation of a contract is impaired, in the sense of the Con-

stitution, by any Act which prevents its enforcement, or which materi-

ally abridges the remedy for enforcing it which existed at the time it

was contracted, and does not supply an alternative reraed}' equally

adequate and efficacious. Jironson v. Kinzie, 1 How. 311 ; Woodrujf
V. Trapnalli 10 How. 190 ; Furman v. JVichol, 8 Wall. 44 ; Walker v.

Whitehead, 16 Wall. 314 ; Vo7i Hoffman v. Quincy., 4 Wall. 535
;

Tennessee v. Sneed, 9G U. S. 69 ; Men^jhis v. United States, 97 U. S.

293 ; Memphis v. Brown, 97 U. S. 300 ; Howard v. Bmjhee, 24 How.
461.

We have no hesitation in saying that the dut}' imposed upon the

tax-payer of producing the bond from which the coupons tendered by

him were cut, at the time of offering the same in evidence in court, was

an unreasonable condition, in man}' cases impossible to be performed.

If enforced, it would have the effect of rendering valueless all coupons

which have been separated from the bonds to which they were attached,

and have been sold in the open market. It would deprive them of

their negotiable character. It would make them fixed appendages to

the bond itself. It would be directl}' contrary to the meaning and in-

tent of the Act of 1871 and the corresponding Act of 1879. It would

be so onerous and impracticable as not only to affect, but virtually de-

stroy, the value of the instruments in the hands of the holder who had

purchased them. We think that the requirement was unconstitutional.

We also think that the prohibition of expert testimony in establish-

ing the genuineness of coupons was in like manner unconstitutional.

In the case of coupons made by impressions from metallic plates (as

these were), no other mode of proving their genuineness is practicable
;

and that mode of proof is as satisfactory as the proof of handwriting by

a witness acquainted with the writing of the party whose signature it

purports to be. One who is expert in the inspection and examination

of bank notes, engraved bonds, and other instruments of that charac-

ter, is able to detect almost at a glance whether an instrument is

genuine or spurious, provided he has an acquaintance with the class of

instruments to which his attention is directed. It is the kind of evi-

dence resorted to in proving the genuineness of bank notes ; it is the

kind of evidence naturally resorted to to prove the genuineness of

coupons and other instruments of that character. To prohibit it is to

take from the holder of such instruments the only feasible means he has

in his power to establish their validit}'. . . .

The passage of a new Statute of Limitations, giving a shorter time

for the 1)ringing of actions than existed before, even as applied to ac-

tions wliich had accrued, does not nccessarih' affect the remed}' to

such an extent as to impair the obligation of the contract within the

meaning of the Constitution, provided a reasonable time is given for
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the bringing of such actions. Tliis subject has been considered in a

number of cases by this court, particularly in Terry v. Aiiderwn, 95

U. S. 628, 632, and Koshl-onong v. JBurton, 104 U. S. 6G8, G7o, where
the prior cases are referred to. In Terry v. Anderson, Chief Justice

Waits, speaking for the court, said: "This court has often decided

that statutes of limitation affecting existing rights are not unconsti-

tutional, if a reasonable time is given for the commencement of an ac-

tion before the bar takes effect. Hawkins v. Barney^ [> Pet. 407
;

Jackso?i V. Jyaniphire, 3 Pet. 280 ; Sohn v. Waterson, 17 Wall. 596
;

Christinas v. JRvssell, 5 Wall. 290 ; Sturges v. Crotoiinshield, 4

Wheat. 122. It is difficult to see wh}-, if the legislature may prescribe

a limitation where none existed before, it may not change one which

has already been established. The parties to a contract have no more
a vested interest in a particular limitation which has been fixed than

the}' have in an unrestricted right to sue. ... In all such cases the

question is one of reasonableness, and we have, therefore, only to con-

sider whether the time allowed in this statute is, under all the circum-

stances, reasonable. Of that the legislature is primarily' the judge
;

and we cannot overrule the decision of that department of the govern-

ment unless a palpable error has been committed."

The court in that case held that the period of nine months and seven-

teen (laj's given to sue upon a cause of action which had already been

running nearly four years, v.'as not unconstitutional. The liability in

question was that of a stock-holder under an Act of Incorporation for

the ultimate redemption of the bills of a bank which had become in-

solvent by the disaster of the Civil War. The Legislature of Georgia,

on the 16th of March, 1869, passed a statute requiring all actions

against stock-liolders in such cases to be brought by or before the 1st

of Januar}', 1870.

In the case of KosJiJconong v. Burton, the suit was brought upon

bonds of the town of Koshkonong issued January 1, 1857, with inter-

est coupons attached. The coupons matured at different dates from

1858 to 1877. The action was brought on the 12th of May, 1880, and the

question was whether the action as to the coupons maturing more than

six years before the commencement of the suit was barred by the Stat-

ute of Limitations of Wisconsin. In March. 1872, an Act was passed

to limit the time for the commencement of actions against towns,

counties, cities, and villages, on demands payable to bearer. It pro-

vided that no action brought to recover mone}' on any bond, coupon,

interest warrant, agreement, or promise in writing made by any town,

county, city, or village, or upon an}' instalment of the principal or in-

terest thereof, shall be maintained unless the action be commenced within

six years from the time when such mone}' has or shall become due, wlien

the same-has been made payable to bearer, or to some person or bearer,

or to the order of some person, or to some person or his order ; pro-

vided, that any such action ma}- be brought within one year after this

Act shall take effect. This court, sp-^nking by Mr. Justice Harlan, said :
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" It was undoiibtedl}' within the constitutional power of the legislature

to require, as to existing causes of action, that suits for their enforce-

ment should be barred unless brought within a period less tlian that pre-

scribed at the time the contract was made or the liability- incurred from

which the cause of action arose. The exertion of this power is, of

course, subject to the fundamental condition that a reasonable time, tak-

ing all the circumstances into consideration, be given 1)3' the new law for

the commencement of an action before the bar takes effect. Whether the

first proviso in the Act of 1872, as to some causes of action, especially in

its application to citizens of other States holding negotiable municipal

securities, is, or not, in violation of that condition, is a question of too

much practical importance and delicacy to justify us in considering it

unless its determination be essential to the disposition of the case in

hand ; and we think it is not." The case was decided without deter-

mining the question referred to.

A question of the same nature frequently arises upon statutes which

require the registry- of conveyances and other instruments witliin a lim-

ited period prescribed, and making them void, either absolutely or in

their operation as against third persons, if not recorded within such

time. Such laws, as applied to conveyances and other instruments in

existence at the time of their passage, are, of course, retrospective in

their character, and may operate very oppressively if a reasonable time

be not given for the registry required. This subject was discussed in

the case of Vance v. Vance, 108 U. S. 514, Mr. Justice Miller deliver-

ing the opinion of the court, where the prior cases were adverted to and

commented upon. The same rule applies in those cases as in reference

to statutes of limitation, namely, that the time given for the Act to be

done must be a reasonable time, otherwise it would be unconstitutional

and void.

It is evident from this statement of the question that no one rule as

to the length of time which will be deemed reasonable can be laid down

for the government of all cases alike. Different circumstances will

often require a different rule. What would be reasonable in one class

of cases would be entirely unreasonable in another.

It is necessary, therefore, to look at the nature and circumstances

of the case before us, and of the class of cases to which it belongs.

The primary obligation of the State with regard to the coupons attached

to the bonds issued under the Act of 1871 was to pay them when they

became due ; but if they were not paid at maturity the alternative

right was given to the holder of them to use them in the payment of taxes,

debts, dues, and demands due to the State. The very nature of the

case shows that such an application of the coupons could not be made

immediately, or in any very short period of time. If all the bonds

were of the denomination of one thousand dollars each, it would re-

quire twenty thousand of them to make up the funded debt of twenty

millions of dollars. These twenty thousand bonds would be likely to

be scattered and dispersed through many States and countries, and it
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would be impracticable for the holders of them to use the coupons

which the State should fail to pa}- in cash, in the alternative manner

stipulated for in the contract, unless the}' had a reaso;iable time to dis-

pose of them to tax-payers. No limitation of time was fixed by the Act

within which the coupons should be presented or tendered in payment

of taxes or other demands. The presumption would naturally be that

they could be used within an indefinite period, like bank bills. Under

this condition of things, a statute of limitations giving to the holders

thereof but a single year for tlie presentation in payment of taxes of

the coupons then in their possession, perhaps never severed from the

bonds to which they were attached, and comprising all the coupons

which had been originally attached thereto, seems, even at first blush,

to be unreasonable and oppressive. Probably not one-tenth, if even so

large a proportion, of the bond-holders were tax-payers of the State of

Virginia. The only way in which they could, within the year pre-

scribed, utilize their coupons, the accumulation perhaps of years, would

be to sell and dispose of them to the tax-payers. How this could be

done, especially in view of the onerous laws which were passed with re-

gard to the sale of coupons in the State, it is difficult to see. Under

all the circumstances of the case, and the peculiar condition of the

securities in question, we are compelled to say that in our opinion the

law is an unreasonable law, and that it does materially impair the obli-

gation of the contract.^

THE PIQUA BRANCH
OHIO

OF THE STATE
V. KNOOP.

BANK

1853.

I

Supreme Court of the United States

[15 Hoiv. 369]

Stcmherry 2iX\^ Vinton, for the plaintiff ; Spalding and Pugh, contra.

McLean, J., delivered the opinion of the court.

This is a writ of error to the Supreme Court of the State of Ohio.

The proceeding was instituted to reverse a decree of that cou rt.

pntpvpH in hphnlf of .Tnnob Knoop, treasurer, against the Piqua I>ranch '

I X
of the Sfqtp Rqnk of Ohio, for n t.n.Y of twelve hundred and sixtv-six ^ -^j;^;^^

dollnrs nnd sivty-three cents, assessed against the said branch bank for

the rear 18.51

The assumption that a State, in exempting certain property

taxation, relinquishes a part of its sovereign power, is unfounded

.

The taxing power may select its objects of taxation ; and this is gen-

erally regulated by the amount necessary to answer the purposes of the

A^, ^^tA'o

1 Compare Antoni

876 (1894).— Ed.

V. Greenhow, 107 U. S. 769; Parsons v. Slaughter, 63 Fed. Rep

ri^rvvt^

fiom L'

lA/Oy 'VA.V^-v<—
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^^^^-^ ^ State. Now the exemption of property from taxation is a question

'^Jtz- /j ^ of policy and not of power. A sound currency sliould be a desirable

t object to cver\' government ; and this in our country is secured gen-

- ^J±Aa- X'^'^'-^^ e rally througli tiie instrumentality of a well-regulated system of bank-
^

. ing. To establish such institutions as shall meet the public wants and

^1 To ^ secure the public confidence, inducements must be held out to cnpitnl-

, --£-
I y{/t^ ists to invest their funds. They must know the rate of interest to be

^"^^^
""- charged by the bank, the time the charter shall run, the liabilities of the

r;r. ^.[^
'i I

compan y, the rate of taxation, and other privileges necessary to a suc-

y- lAjJi cessful banking operation .

C^^^^'"^^
'

These privileges are proffered b}- the State, accepted liy the stock-

QvAjAt/yX/^' holders, and in consideration funds are invested in the bank. Hpr^

/? ^ is a contract by the State and the bank, a contract founded upon con-

'/lyifVt ^^\r\
^^^ siderations of policy required by the general interests of the community ,

/_ i_ ^^ a contract protected by the laws of England and America, and by all

^yyi^
' civilizexl S tates where the common or the civil law is established. I n

7T<1 ilA^^ Fletcher v. Peck, 6 Cranch, 135, Chief Justice Marshall says, "The

"f" AJ ' ^ principle asserted is, that one legislature is competent to repeal an}-

CX"'^ Act which a former legislature was competent to pass, and that one

n,ly{^^^^/^'^' legislature cannot abridge the powers of a succeeding legislature.

•iP l-^ The correctness of this principle," he says, " so far as respects general
'

I legislation, can never be controverted. P.ut if an not, bp donp nndpi- a

/{Y-^j-^Jiif"^^''^ law, a succeeding legislature cannot undo it. ^ When, then, a law is in

^
its nature a contract, a repeal of the law cannot divest those rights y and

'KuT'^ n the act of annulling them, if legitimate, is rendered so by a power ap-

plicable to the case pf every individual in the community." . . .

f'^ol U/^ ~ There is no constitutional objection to the exercise of the power to

make a binding contract by a State. Tt necessarily exists in its sov-

1 ji^^O'OxA^ ^ ereignty, and it has been so held by all the courts in this country. A

-f d^il/l
f^enial of this is a denial of State sovereignty. It takes from the State

^' / a power essential to the discharge of its functions as sovereign. If it

Uo^ifH, ^^ do not possess this attribute, it could not communicate it to others,

y ^ l£u^ There is no power possessed by it more essential than this. Througli

in^^^^ '^
the instrumentality of contracts, the machinery of the government is

/{jy^Oy^ ,attX ~ carried on. Money is borrowed, and obligations given for payment.

xcJXd -'^^^ Contracts are made with individuals, who give bonds to the State. So

^'^^
^ in the granting of charters. If there be any force in the argument, it

^p^ QyC{_aAMA- applies to contracts made with individuals, the same as with corpora-

/ ^ tions. But it is said the State cannot barter away any part of its sov-

A^'^^^^'y^ ereignt}'. No one ever contended that it could.

iAe k6^ '^^'^ ~ A State, in granting privileges to a bank, with a view of affording a

/jfj
sound currency, or of advancing any policy connected with the public

lyWM. H^ ^^^
interest, exercises its sovereignty, and for a public purpose, of which

^ ^ - it is the exclusive judge. Under such circumstances, a contract mad e

(UJl/\ 'Jiy^ j.^^ a specific tax, as in the case before us. is binding. This fnx ron-

'(j/U^ AA^^ tinucs, although all other banks should be exempted from taxation.

'
r-^ r\t^ Having the power to make the contract, and rights becoming vested
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under it, it can no more be disregarded nor set aside by a subsequent \\^ ^^

legislature, than a grant for land . This Act, so far from ijartiuj: wi th cA-t^^A^ L
any portion of tlie sovereignty, is an exercise of it . Can any one deny /^<xa^ X^ A.
this power to the legislature ? Has it not a right to select the objects .^ ^
of taxation and determine the amou nt? To deny either of these, is to '^^ ^

take away State sovereignt}'. lA (Kt ^^^ I.

It must be admitted that the State has the sovereign power to do ^ cvi^ ^

this, and it would have the sovereign power to impair or aunul a con-^ '^-xx.aUjl'X

tract so made, had not the Constitution of the United States inliil)ited i .-

the exercise of such a power. The vague and undefined and iudetinable i<^ ^jA^^'Ll

notion, that every exemption from taxation or a specific tax, which c^iCoa. \juu^_y-

w^-
•withdraws certain objects from the general tax law, affects the sov-^

/

ereignty of the State, is indefensible. ^< -

There has been rarely, if ever, it is believed, a tax law passed by l-^^T ^^^^*^^

an}' State in the Union, w^hich did not contain some exemptions from -< C<J^^*-*^

general taxation. The Act of Ohio of the 2oth of March, 1851, in the .L^jU^XJ^^^i.

fiftj'-eighth section, declared that " the provisions of that Act shall not Ij^^
extend to an}' joint-stock company which now is, or may hereafter be -L' -xj\y\J^V'^
organized, whose charter or Act of incorporation shall have guaranteed , . j

to such company an exemption from taxation, or has prescribed any j-y^^*^'^''^-^^

other as the exclusive mode of taxing the same." Here is a recogni- ii^,-^^_^ Z^^
tion of the principle now repudiated. In the same Act, there are

eighteen exemptions from taxation. ^^ y^^
The Federal government enters into an arrangement with a foreign - X^^^H 1^'>^

^

State for reciprocal duties on imported merchandise, from the one ^ / .

countr}' to the other. Does this affect the sovereign power of either
'

State? The sovereign power in each was exercised in making the 'X«, ^--jji^

compact, and this was done for the mutual advantage of both conn- • ^
tries. Whether this be done by treaty, or by law, is immaterial. The tX^^^ ^'^

compact is made, and it is binding on both countries. J^i ^l.v--^

The argument is, and must be, that a sovereign State may make a , _.

binding contract with one of its citizens, and, in the exercise of its >-'*f-^2A>.v'^\'

sovereignty, repudiate it, , ^ ,^ X*^*-0^~
The Constitution of the Union, when first adopted, made States sub- I ^

ject to the Federal judicial power. Could a State, while this power- -rtKx^v '»-~^-

continued, being sued for a debt contracted in its sovereign capacity, iQ_a,j^_^/V\ o^
have repudiated it in the same capacity? In this respect the Constitu- i

tion was very properly changed, as no State should be suliject to the Wa.•^^ V/'^^ \

judicial power generally. . . . jL-^oJr^-
The rule observed by this court to follow the construction of the f

statute of the State by its Supreme Court is strongly urged . This is - k^^-^'-^-V •

^'^•

done when we are required to administer the laws of the State . The
y^^^^_^{ \j\

established construction of a st.atu fp of the Stnto i^ rpcoivod ns .a .^^ ^^
part of the statute. R ut we are called in the case before us not to

VvvtA/* '

^

carry into effect a law of the State, but to test the vnliditv of siu-li a x.^^ A. Mj^ *

law by the Constitution of the Union. We are exercising nn n|ipoll;ite_ /^^^
jurisdiction. The decision of the Supreme Court o f tlie State is \i
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Y , before us for revision, and if Ibeir construction of the contract in qii cs-

"ff Ax^' tion impairs its obligation , we are required to reverse their judgment .

t/iAi,

^J ^ To follow tlie construction of a State court in such a case, would

AAjU'li U be to surrender one of the most important provisions in the Federa l-e-

n-'CCyCiX

4<r

Constitution.

There is no jurisdiction which we are called to exercise of higher

importance, nor one of deeper interest to the people of the States. It

is, in the emphatic language of Chief Justice Marshall, a bill of rights

to the people of the States, incorporated into the fundamental law of

the Union. And whilst we have all the respect for the learning and

abilitv which the opinions of the judges of the Supreme Court of the

State command, we are called upon to exercise our own judgments in

the case. . . .

Having considered this case in its legal aspects, as presented in the

arguments of counsel, and in the views of the Supreme Court of the

State, and especially as regards the rights of the bank under the charter,

wo ni-P limiioht, to the conclusion, that in the acceptance of the charter.

on its terms, and the payment of the cai)ital stock, under an agreeme nt

to pay sis per cent semi-annually on the dividends made, deducting

expenses and ascertained losses, in lieu of all taxes, a contract was

made binding on the State and on the bank ; and that the tax law of

1851, under which a higher tax has been assessed on the bank than

was stipulated in its charter, impairs the obligation of the contract,

which is prohibited b}' the Constitution of the United States, and, con-

sequently, that the Act of 1851, as regards the tax thus imposed, is

void . The judgment of the Supreme Court of Ohio, in giving effect to

^;;,^,^,^A.c^that law, is, therefore, reversed.

(j
Mr. Justice Catron, Mr. Justice Daniel, and Mr. Justice Camp-

cXa.^*-^"^^--^ bell dissented.

Taney, C. J., gave a separate opinion.^

1 Affirmed in Jefferson Bank v. Skelli/, 1 Black, 437, 447 (1861) Compare Gordon

V. Appeal Tax Court, 3 IIow. 133 (1844). In Home of the Friendless v. /?o».se, J_JVall

430 438 (1869), Davis, J., for the court, said :
" The validity of this contract is que s-

tioned at the bar on the ground that the legislature had no authority to grant away

the power of taxation . The answer to this position is, that the nuestion is no longer

open for argument here, for it is settled by the repeated adiudications of this court
,

that a State may by contract based on a consideration, exempt the property of an \
individual or corporation from taxation, either for a specified period, or permanentl y.

And it is equally well settled thnt the exemption is presumed to be on sufficient con -
]

sideration, and binds the State if the charter containing it is accepted J
" It is proper to say that the present Constitution of Missouri prohibits the legisla-

ture from entering into a contract which exempts the property of an individual or

corporation from taxation, but when the charter in question was passed there was no

constitutional restraint on the action of the legislature m this regard.

In this case and the next. The Washington fJnirersiti/ v. Rouse ,
lb. 439, 441, Chase ,

C. .J., and Field and Mili-kr. ,TJ., dissented . Miller. .T., for the three justices,

said: "It is the settled doctrine of this court, that it will, in every case affecting per-

sonal rights, where, by the course of judicial proceedings, the matter is properly

presented, decide whether a State law impairs the obligation of contracts ; and if it

does will declare such law ineffectual for that purpose. And it is also settled, beyond

^
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controversy, that the State Iegi.slatures may, by tlie enactment of statutes, make con-

tractsjyhidi they cannot impair by any subsequent statutes .

" It may be conceded that such contracts are so far protected by the provisions of

the Federal Constitution that even a chanoe iu the fundamental law ul" ibc St;ac, by
t.hp! ailnption of a new constitution, cannot impair thcni. thou^^h exitross privisions

to Mint pffftct are incorporated in the new constitution . We are al.so free to admit
that one of the most beneficial provisions of the Federal Constitution, intended to

secure private rights, is the one which protects contracts from the invasion of State

legislation. And that the manner in wliich this court has sustained the contracts of

individuals has done much to restraiu the State legislatures, when urged by tlie

pressure of popular discontent under the sufferings of great financial disturbances,

from unwise, as well as unjust legislation. In this class of cases, when tlie validity

of the contract is clear, and the infringement of it by the legislature of a State is also

clear, the duty of this court is equally plain.

" But we must be permitted to say, that in deciding the first of these propositions,

namely, the validity of the contract, this court has, in our judgment, been, at times,

quick to discover a contract that it might be protected, and slow to perceive that wliat

are claimed to be contracts were not so, by reason of the want of autiionty iu tliose

who profess to bind others. This has been especially apparent iu regard to contracts

made by legislatures of States, and by those municipal bodies to wiiom, in a limited

measure, some part of the legislative function lias beeu confided.

" In all such cases, where the validity of the contract is denied, the question of tiie

power of the legislative body to make it necessarily arises, for such l)odies are iiut tiie

agents and representatives of the greater political body — the people, who are lienefited

or injured by such contracts, and who must pay, when anything is to be paid, in such

cases. That ^vpry cnntr.act fairly made ought to be performed is a proiiosition which

lips at f.hp. hn>;is of judicial education, and is one of the strong desires of cvci'v well-

organized judicial mind . That, under the influence of this feeling, this court may
have failed in some instances to examine, with a judgment fully open to tlie (piestion,

into the power of such agents, is to be regretted, but the error must be attributed to

one of those failings which lean to virtue's side. Iu our judgment, the decisions of this

court, relied upon here as conclusive of these cases, belong to the class of errors we
have described.

" We do not believe that any legislative body, sitting under a State Constitution of

the usual character, h.as a right to sell, to give, or to bargain awav forever the taxing

power of the State. Th is is a power which, in modern political societies, is absol utely

necessary to the continued existence of every such society . While under such forms

of government, the ancient chiefs or heads of the government might carry it on b}'

revenues owned by them personally, and by the exaction of personal service from their

subjects, no civilized goverumeut has ever existed that did not depend upon taxation

in _

s

ome form for the continuance of that existence. To hold, then, that any one of

the annual legislatures can, by contract, deprive the State forever of the power of taxa-

(
tion, is to hold that they can destroy the government which they are apiinmifd to

ser

V

e. and that their action in that regard is strictly lawfu l

.

" It cannot be maintained, that this power to bargain a%vay, for an unlimited tim e,

the righ t of ta.xation, if it exist at all, is limited, in reference to the subjects of tax a-

tio.n. In all the discussion of this question, in this court and elsewiiere, no such limita-

tion has been claimed. IF the legislature can exempt in perpetuity, one
I''''''''

of

land, it can exempt all laiid! If it can exempt all land, it can exein]it all <"Tfipr

property. It can, as well, exempt persons as corporations. A nd no hindr;ui(c can be

seen, in the principle adopted by the court, to rich corporations, as railroads and

express companies, or rich men, making contracts with the legislatures, as tliey best

may, and with such appliances as it is known they do use, for perpetual exemption

from all the burdens of supporting the government.
" The result of such a principle, under the growing tendency to special and part ial

legislation, would be . to exempt the rich from taxation, and ca.st all t iie burden of the
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^j^y^^y^ju^y^joK ff\^ VICKSBURG, etc. RAILROAD COMPANY v. DENNIS.

"tTtoj ('V'^W'"^ Supreme Court of the United States. 188G.

ti. R.lR, [116^7.5.665.]

\Ji C tJ^ •

Th e original suit was brought by the sheriff, and ex ojficlo collector

ov-^ ^^-^^\
of taxes, of the parish of Madison in tiie State of Louisiana, to recove r

(ULray\ £A£- the amount of taxes assessed, under general laws of the State, in 1877

, and 1878 to the Vicksburg, Shrevcport & Texas Railroad Compan}'

^^jjA yUAvALL
and in 1 880 to the Vicksburg, Shrevcport & Pacific Railroad Com|)any,

.

^ ^,-yW.e>L^^ npAp tliirt.y-fnnv injles of railroad, with fixtures and apiJurtenauccs , in

\_ A tl
,

iat jmrish . The Vicksburg, Shrevcport & Texas Railioad Company
n^<iXl>^^^ was i ncorporated on April 28. 1853. by a statute of Louisiana, to con-

yX -. v^^ §" struct and maintain a railroad from a point in the parish of Madison on
'"^

the Mississippi River opposite Vicksburg, westward by way of Monroe

p/ 4^L. . /j^''^ ' and Shreveport, to the line of the State of Texas .

' _^ r Section 2 of that statute was as follows :
" The capital stock of said

^\jxAi<^ (A^U company shall be exen^pt from taxation, and its road, fixtures, work-

'
i <t*C^* shops, warehouses, vehicles of transportation and other appurtenances,

yUs. <-A/|^'
shal l be exempt from taxation for ten years after the completion of said

Q,^^ j^ viw^fi - road within the limits of this State."

, i^ I^ J The eastern part of the railroad, from Vicksburg to Monroe, about

^^H^'^^f' seventy-five miles, was completed before January 1, 1861; and the

t4> <^ , />C^ western part, from Shreveport to the Texas line, about twenty-five

, . miles, was completed before January 1, 1862 ; leaving the central part,

,(^ ^^yu^Jh^ from Monroe to Shreveport, about one hundred miles, uncompleted.

1 _i The fuither construction of the road was prevented and suspended
V^-arn<A Ia^^- during the civil war, and much of the track, bridges, stations, aud

-¥- ' %iJrr workshops was destroyed by the hostile armies.
^TlA^tTK -^

g^^^^ ^^^^^. j^jjg return of peace, a holder of four out of a large num-

-hbu^ ^AJilL.^Ci ber of bonds secured by a mortgage executed by the corporation on

^_7Sjj September 1, 1857, of its railroad, property and franchises, com-

A^M^ ^^ menced a suit in a court of the State of Louisiana, and obtained a

/Ljfe^iuM decree for the sale of the whole mortgaged property, and it was sold

^^^^^"^^f^ under that decree.

CM /O-a^u*
support of government, and the payment of its debts, on those who are too poor or too

A J Ji 'lAA/t^*^ honest to purchase such immnnity .

/ ^^^^~'^^ u
^yjjj^ j^g full respect for the authority of former decisions, as belongs, from teach-

,

i4 LlaamP^ i"g and habit, to judges trained in the common-law system of jurisprudence, we thinjc \x
t^ ''^^^

that there may be questions touching the powers of legislative bodies, which can nevcr^.

'

hJ ijLji^ Tie finally closed by the decisions of a court, and that the one we have here considered
^- , -,

^r\ is of this character. We are strengthened, in this view of the subiect. bv the.iai±llat y<\y

I f- Xc
''

'^
^®-'^'^® °^ dissents, from this doctrine, bv some of our predecessors, shows that it has n\

/^^^^-^^^^ never received the full a.ssent of this court; and referring to those dissents for more ^
^p elaborate defence of our views, we content our.selves witli thus renewing the protest (>i

^iu- CA!\/jS\hJ^- against a doctrine which we think must finally be abandoned.

'

Compare Thorpe v. R. S,^ B. R. R. Co., supra, pp. 706, 707. See Prof. J. F. Colby's

! -iijC(!\A (^^ Exemption from Taxation by Legislative Contract, 13 Am. Law Rev. 26 (1878). —Ed.
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Upon a suit afterwards brought by a very large uuinber of the how^-fj-^'^'^''^^^^^

holders, in behalf of all, in the Circuit Court of the United States, that '/s r^-t^/<^6Q.

sale was, by a decree of this court at October term, 1874, annulled as' <
fraudulent and illegal, and the railroad, property and franchises or-

-^-v^--

dered to be sold for the benefit of the bond-holders and other creditors"^^'^^'-'^-^^^^*-^-'^^"'^

of the corporation. Jackson v. Ludding^ 21 Wall. G16. <^-fJ lJt~^ '^

On December 1, 1879, they were sold pursuant to this decree, and v

purchased by u committee of the bond-holders, who on the next day '^ '^fc-.^iy

organized, tlienisulv es with their associates into a coruoration under the -f^/t-s (>o.

General Statute o f Louisiana of March 8, 1877, by the name of the - ^ t J
Vicksburg. Shrevepor.t & P.aoifin Railroad Companyj and now claimed .y<-*~^^-^^^^^

to be entitled under this statute to all the rights, powers, privile<rcs "-^*-^^? -^

and immunities of the Vicksburg. Shreveport & Texas Railroad Com- je_ y.iU-AjL^ -

pan y, including its exemption from taxation. i • f^n*^
In 1881 and 1882 the new corporation made contracts for the^cwn- l •

pletion of the railroad between Monroe and Shreveport, and began to tT^*-^

complete it; but it has not yet been completed . 7>^ AaT^'^^
The Supreme Court of Louisiana held, that the provision of the

^

Stfltnte of 18a3. exempting the railroad, fixtures and a[)purtenances ^<^^^ /lAJTur

" from taxation for ten years after the completion of said road," dicl ^{-t^xl<?^'*-^^

not relieve the old corporation from taxation before the road was com - , . ,

pletcd ; and therefore gave judgment for the plaintiff ,(.without deter- ^^ -v^M

mining whether the new corporation had succeeded to the rights of the {juj^ /C^TUA "

old one in this respect. /34 La. Ann. 954. 'Jp 4~t

A writ of error was sued out by the defendant, and allowed by the~r^

Chief Justice of that court. . . . Jifr. Edgar M. Johnson, for plaintiff^Q.^^/fcyLZAA-'^j?.

in error ; Mr. George Uoadly and 3Ir. Edward Colston were with ^ 'O ^
him on the brief. Mr. Thomas 0. Beiiton, for defendant in error; ^^' \5

Mr. John S. Young was with him on the brief. J^tlA t^'^
_ Mr. Justice Gray delivered the opinion of the court. After stating . /

the facts as above reported, he continued :
— /Ajl A.^^^^Y~

I

I n determining whether a statute of a State impairs the obligation of
-f-

•

'li^^vA,^^

' a contract, this court doubtless must decide for itself the existence and i'

^^
1 e ffect of the original contract (although in the form of a statute) _as_"txy <xAL^r^\

^( well as whether its obligation has been impaired. Louisville & Nash- j ^;^

I

ville Railroad v. Palmes, 109 U. S. 244, 256, 257, and cases cited ; IT _^^» ^^^- ' Wright v. Nagle, 101 U. S. 791, 794. But the construction given by Y^^'
\ the Supreme Court of Louisiana to the contract relied on in the present

J^'^ rxAA-'t

case accords not only with its own decision in the earlier case of Bu toit . . y/
Rouge Railroad v. Kirkland, 33 La. Ann. 622, bu t with the princi|)les yXX.UX^^rt ^^

often affirmed by this court.
/v/<Y t^iH^'

In the leading case of Providence Bank v. Billings, 4 Pet. 514, ^'
Chief Justice Marshall, speaking of a partial release of the power /jV^f'f TA^^-

of taxation by a State in a charter to a corporation, said :
" That the -jh^^L (yi-

taxing power is of vital importance ; that it is essential to the existence-*^

of government; are truths which it cannot be necessary to reaffirm." ^/^ //W

"As the whole community is interested in retaining it undiminished ; I .

JU-O.CA ^^^^ -'i-<r^LUe4 . di ^^ ^^ '^'j' vvU^
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(y! ttu ^A'^tl that community has. a right to insist that its abandonment ought not to

^ ,

be presumed, in a case in which the deliberate purpose of the State to

y ticc^ ^^^^ abandon it does not appear." " We must look for the exemption in

/f ,
the language of the instrument ; and if we do not find it there, it would

-pCuy^ (Zayx-e.
^^ going very far to insert it by construction." 4 Pet. 561-5G3.

x/ ^. ^ In Philadelphia & Wilmington Railroad \ . 3I(iryland, 10 How. 376,

^ J
'

Chief Justice Taney said :
" Tliis court on several occasions has held,

^JyCad ''^^^ that the taxing power of a State is never presumed to be relinquished,

- rXtilA unless the intention to relinquish is declared in clear and unambiguous

jXy„^.U*< ^^^-"^ " In the subsequent decisions, the same rule has been strictly upheld

- A-/i _ and constantly reaffirmed, in every variety of expression. It has been

^lAAy<-^^^ said that ^* neither the right of taxation, nor any other power of sov-

~oJ(r^
'^^^^'^^ ereignty, will be held by this court to have been surrendered, unless

/ . _such surrender is expressed in terms too plain to be mistaken ;
" th at

/QaAA/^'^^'^ exemption from taxation *' should never be assumed unless the lan-

-//dk, tMi. guage used is too clear to admit of doubt ;
" that " nothing can be

taken against the State by presumijtion or inference
;

the surrender,

iji/iiM/'^ when claimed, must be shown by clear, unambiguous language, which

I . y ^/) will admit of no reasonable construction consistent with the reservation
y^irwrL mAmM^

^ the power; if a doubt arise as to the intent of the legislatureTThat

i-fj^ ^^ doubt must be solved'in favor of the btate ;

"
tuai a ^taie " cannot l)y

liU/Ur^ ambiguous language be deprived of this lughest attribute of sover-

X/C/-*'^ eigntv :
" that any contract of exemption '' is to be rigidly scrutinized,

i "/>/'
o

and never permitted to extend , either in scope or duration, beyond
ArUA^^^^^^^% ^ what the terms of the concession clearly require ;

" and that such ex-

/jijl . jC pmptinns nre ypgnrfled ^'as in derogation of the sovereign authority and

^lA/P^^^ t^ (jf common right, and therefore not to be extended beyond the exact

I *Jr\JA ^"^ express requirement of the grants, construed striclissimi juris."

r^'^^r^ Jefferson Branch Bank v. Skelhj, 1 Black, 436, 446 ;
Gilman v. She-

\jr^j^/^JO\Judt- ^oygan, 2 Black, 510, 513; Belaioare Railroad Tax, 18 Wall. 206,

, 22*5, 226 ; Jloge v. Railroad Co., 99 U. S. 348, 355 ; Southwestern

^A^A Kf^ Railroad v. Wright, 116 U. S. 231, 236; Erie Railway v. Pennsyl-

i ^ ^ vayiia, 21 Wall. 492, 499 ; Memphis Gaslight Co. v. Shelby Taxing
OAjC\MA^

Z>i.s<nc!!, 109 U. S. 398, 401 ; Tucker v. Ferguson, 22 Wall. 527, 575 ;

XLiAik'^^ ^^^^ m"sco?ism Railway v. Supervisors, 93 U. S. 595, 597 ;
Memphis

^^^^ & Little Rock Railroad v. Railroad Commissioners, 112 U. S. 609,

iU. (b^' 617, 618.

^\
I

It is argued in support of this writ of error, that as the exemption

'VVAAtfyU^ VC from taxation of the capital stock was unqualified and perpetual, and

{a/^L d began at the very moment of the creation of the corporation, the
l<X/yLJ\

further exemption of the railroad and its appurtenances, conferred

i^JHAaa^'^ WM.
jj^ ^j^g gjj^j^g section, was intended to begin at the same moment,

y
'

. although limited in duration to ten years after the completion of the

P^^"^^*^ road ; and that the legislature, while exempting the railroad from taxa-

(rL/Uxx)t^-' t'on for ten years after its completion, could not have intended to sub-

b ject it to taxation before its completion and while its earnings were

/^^Au^'^ Aam little or nothing.

(^ X^avit^W^-ctMr^ MA^^d^^^C^^ -^prr\^'ljMjL^ <^ ^ ^^^
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On the other hand, it is argued that the consideration of the exenip- fu >-[ ^^'-'^^-

tion from taxation, as of all the franchises and privileges granted by ^^ , . y 4^
the State to the corporation, was the undertaking of the cori)urati(jii to J
prosecute to completion within a reasonable time the work of buiUliug 'A/ ' '

the whole railroad from the Mississippi to the Texas line ; that one 2^ ^ '

reason for defining the exemption of the railroad and its appurtenances /T

from taxation as ''for tea years after the completion of said road," ^4? J? y-''***^'

without including any time before its completion, was to secure a

prompt execution of the work, and to prevent the corporation from '
*^ ^

defeating the principal object of the grant, and prolonging its own ira- [ a^fAAur\\ I

munit}' from taxation, by postponing or omitting the completion of a ^
.vv-^t""^

portion of the road ; and that the State had never allowed a similar ^.

exemption to take place, except after a railroad had been entirely H -^UfS^^ "^

finished ; and this argument is supported by the opinions of the _ l\x.A^ '<^i_

Supreme Court of Louisiana in State v. Morgan, 28 La. Ann. 482, 4"J1, ^"^^^^ ^jjji^

and in the case at bar, 34 La. Ann. 954, 958. -

Each of these arguments rests too much on inference amLeonjacture ^/V~ a/W*<-'»^^

to afford a safe grouncl_of decision, where the words of the^statute ere-
^{ix/iijyy Rj^^

ating the exemption are plain, definite and unambiguous. ^ , ,

In their liatural and their legal meaning, the words " for ten years -y^^^-^^^'^-*-^^^

after the comuletion of said road " as distinctly exclude the time |)re- - x/^i k, »Ji/»-<

.

ceding the completion of the road, as the time succeeding the ten years _> r
"^

after its completion . I f the legislature had intended to limit the end o '^^^ ^ ^^^
only, and not the beginning, of the exemption, its purpose could have, / —^
been easily expressed by saying ^^ until" instead of "for," so as to ^^^

read " until ten years after the completion ," leaving the exemption V^><^<^

to begin immediately upon the granting of the charter.

To hold that the words of exemption actually used by the legislature

include the time before the completion of the road would be to insert

b}: construction what is not to be found in the language of the contract ; ^ .

to presume an intention, which the legislature lias not manifested in '^'^ ^

'

clear and unmistakable terms, to surrender the taxing power ; and to t<.
'

^

go against the uniform current of the decisions of this court upon the

subject, as shown by the cases above referred to.

The omission of the taxing officers of the State in previous years to

assess this propert}- cannot control the dut}^ imposed bj- law upon their

successors, or the power of the legislature, or the legal construction of

the statute under which the exemption is claimed.

In the case of Morgan v. Louisiana, 93 U. S. 217, affirming the ^

decision in 28 La. Ann. 482, neither this court nor the Supreme Court

of Louisiana expressed any opinion upon the question now before us,^ -

because both courts held that, the sale of the railroad in that rase liav-

ing taken place before the passage of the statute of 1877, whatever

rights were conferred by a similar clause of exemption had not passed ^^-"^

to the purchasers. Jndrjment affirmed .

Mr. Justice Field, with whom concurred the Chief Justice, Mk.

Justice Miller, and Mr. Justice Bradley, dissenting.

VOL. II. — 106
.

*/?'-. Ci ~frr^ a iTiL.

/
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I am obliged to dissent from tlie judgment in this case. I agree

witLi tlie majority of the court in all tliat is said in the o|)inion as to

the construction of statu tes, which are alleged to exempt from the tax -

ing povvei- of the State property within its jurisdiction. Where tiiere is

a reasonable doubt as to their constructio n, whether or not they create

the exemption, it should be solvccl in favor ot the State . But here it

does not seem to me there can be any such doubt . The statute in

question declares that the capital stock of the conii)any " shall be ex-

empt from taxation, and its roads, fixtures, workshops, warehouses,

vehicles of transportation, and other appurtenances, shall be exempt
from taxation, for ten years after the completion of said road within

the State." This exemution was desi^xned to aid the road, and was
,

thereforc. much more needed during its construction than when com -

pieted . It seems like a perversion of the purpose of the statute to

1 lold that it intended to impede by its burden the progress of the

desired work, and relieve it of the burden only when finished . The
enterprise is to be nursed, according to the maioi'ity of the court, not

in its infancy, but when successfully carried out and needs no supi)ort.

I am authorized to say that the Chief Justice, Mr. Justice Miller,

and Mr. Justice Bradley concur with me in this dissent.^

1 Compare Morgan v. La. . 93 U. S. 217, 224 (1876). " Immunity of particular prop-

erty from fnAntinn is a privilege which may sometimes be transferred under tliat

designation, as held in IlKiiiplirey v. Pegves, 16 Wall. 244. All that we now decide

is. that/sii~i immunity is not itself a franchise of a railroad corporation which passes

as such without other descrintion. to a purchaser of its urouertv."V Field. J., for the

court. •r
In Plcard v. East Tenn Sec. R. R. Co., 130 U. S. 637 (1888), on an appeal from the

.Circuit Court of the United States for the Middle District of Tennessee, Field, J.,

ytdJ^ yuA ^ for the court, said: "This is a suit to enjoin the collection of certain taxes for the

' • ' - years 1883 and 1884 . assessed by the Board of Railroad Tax Assessors of Tennessee

against the property of the complainant, the East Tennessee, Virginia & Georj^ia Rail-

road Company- The property formerly belonged to the Cincinnati, Cuml)erlaud Gap
& Charleston Railroad Company ; and the claim asserted by the bill is, that the prop-

erty, whilst held bv that company, was exempt from taxation, and that sucli exem p-

tion has accompanied it in its transfer to the complainant. That comjjany was

incorporated by an Act of the Legislature of Tennessee, passed November 18, 1853.

Among other things the Act provided that whenever the company should have com-

pleted its road from Cumberland Gap to the East Tennessee & Virginia Ixailroad, or

to the soutliern boundary line of the State, it should ' have all the rights and privi-

leges ' conferred by its charter for a period of ninety-nine years. Statutes of Tenn.

1853-.54, c. 301, § 6. It also declared that the company should be vested, except as

^ - otherwise provided by its charter, with ' all the rights, powers, and privileges, and

IMi, AAAA/U^U^^^^ - subject to all the restrictions and liabilities, of the Nashville & Louisville Railroad

*

"t I<nrir\M
Company.' [The charter of this last-named corporation, and of another one whose

X/lAj A^YV
rights were alleged to have passed to the ))l?iintiffs, gave exemption from taxation

i^ --&-
' -runder certain conditions ; but the court now holds that the.se exemptions had never

'^tM^'^^,''^ taken effect.]

i '^ Ci lytAx^Mr " ^^s*""i'"ff' however, that we are mistaken in the construction given as to the effect

-^^y^^^^^^ V Qf (.]^g provisions in the charters of the two companies, the Nashville & Louisville Rail-

road Comj)any and the P^ast Tennes.'see & Virginia Railroad Company, and that the

references to those companies are to be construed as embodying all 'the rights,

9^^{JUtA.AAJ-irU- f^M3 ^^X.cXa.Axt<
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powers and privileges' which it was intended the Naslnille & Louisville Railroad "-^^ ^
^

Company should possess if the Act creating its charter had heeu re enacted ii\- Ken- . f~ fi
tuckv, and which it was intended the East Tennessee «& Virginia Railroad Company ^

should possess after tiie completion of its road, our conclusion upon the ([ucstiDns in- Jtr\^(4- {Ajl

volved would not be affected. It is conceded that the property o f tlie (>)nipany |i;L<snd l

upon sales and conveyances made unde r a decree rendered in a suit against tiic_coni- tp JAj'Jt

panv, commenced by tlie State of Tennessee, to parties who ha\e since conveyed the 7 -/,,,,
same to the complainant. That suit was brought to enforce a statutory lien reserved '

Ix^T •

by the State as security for the loan of her bonds issued to the company, and the sale Vp ,' > x- •<

made under the decree, and confirmed, was of the ' property and franchises ' of the '
/

railroad company. ' "^

" Ry this sale and the conveyance which followed, immunity from taxation did not ) *^r
^

pass. Such immunity is not in itself transferable. It has been held, and the doctrine

hasTeen so often repeated that it is no longer an open (lueslion, that the IcLMslaturo of „ i
/j ^J^^^l^

a State may exempt the property of particular persons or corporations from taxatio n, lX\*
either for a limited period or perpetually ; but to justify the coiulusion tlial smli e x- ^ V' ^
emption is granted, it mu.^t appear by languaire so clear and unmistakable a.s to leave ']] i LA/Ji

no doubt of the purpose of the le2:islature . The power of taxation is one of tlie lii^^ h-

est attributes of sovereignty, and tlie stispensiou of its exercise as to any persons or

property is not a matter to be presumed or inferred. It must be dechired or it will
.

/
ft ^,

li nt i.A (ippmar! f.^ovUi: If the legislature can lav aside a power devolved upon it for /•^<- ^-^
,

the good of the whole people of the State, ft)r tlie benefit of a private ])arty, it nmst ^^ ^
^
yi,A^llu. I

speak in such unmistakable terms that they will not admit of any reasonable construe- j.
tion consistent with the reservation of the power. The Ddawuie Railroad Tax, 18^^^' "?V A^~
Wall. 206, 22.5.

^ (! At tLt
" Yielding to the doctrine that immunity from taxation may he granted, that point ""C*^^^-*-

being already adjudged, it must be considered as a personal privilege not exten>liiig be- • ia^xaAA^ *

vend the immediate grantee, unless otherwise so declared in express term s. The same .y*^"'^^^*'^^

considerations which call for clear and unambiguous language to justify the conclusion.-, j^. U-^jriV\

that immunity from taxation has been granted in any instance must require si milar t ^ r

distinctness of expression before the immunity will be extended to others than the ^"X-vJ^tx-i^-'V

original grantee. I t will not pass merely by a conveyance of the property and fraa-

rhisp.s of a railroad company, although such company mav hold its property exempt

from taxation. As we said in ]\forgan v. Louisiana, 93 U. S. 217, 22-3:
' The fran-

chisps of a railroad corporation are rights or privileges which are essential to the

operations of the corporation, and without which its road and works would i)e of little,, f^p ^ ; j.

value : such as the franchise to run cars, to take tolls , to apiiropriate earth and gravel ^
,

for the be;] of its road, or water for its engine s, and the like. Thev are positive -f , ^

rights or ])rivileges. without the possession of which the road of the company cou ld '- -
-

not he successfully worked. Immunity from taxation is not one of them. '1 he

former may be conveyed to a purchaser of the road as part of the property of the

compan y ; the latter is personal, and incapable of transfer witliout express statutory

direction.' It is true there are some cases where the term ' privileges ' has been held to

include immunity from taxation, but that has generally been where other provisions of

the Act have given such meaning to it. /The later, and, we think, the better opinion

is, that uiilt-ss utli er i>rovisious remove nil donbt of the intention of the legi.'^lature to

iiK-liiai- tlif^nimmiuty iirtli.; tirni ' I'livilegei? it will not be so construed.^ It can

have its full force % confining it to otner grants fo the corporation. . . •

,
-j,

/

The decree below must therefore be reversed and the cause remanded, with direc- ^

t^d
tions to dismiss the bill, and it is so ordered."

In Yazoo, <$-c. R. R. Co. v. Thomas, 132 U. S. 174, 18.5 (1889). in citing and fol-

lowing the case in the text. Fuller, C. J., for the court, remarked :

" The court [in
.^^^^^^

that case] took occasion to reiterate the well-settled rule that exemptions from taxa- ^

tion are regarded as in derogation of the sovereign authority and of common right
, ^

_

and t.hprpforp
,

not (o be extended hevond the exact and express requirements of the

language used, construed strlctlssimi juris." And so Wilm. ^- IFeW. R. R ,
14fi I S.

279, 294 (1892). Compare Keolcuk tf- Wash. R. R. Co. v. il/o., 152 U. S. 301, 311

(1894), State v. C B.
<J-

A'. R. R. Co., 89 Mo. .523.— Ed.

i(K^^

K'^'
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MOBILE AND OHIO RAILROAD COMPANY v. TENNESSEE.

/O.-U-^'^^^^'^'^ ^ Supreme Court of the United States. 1894.

^ ;iy^MMyf^^'^ ' [153 U. S. 48G.]

The case is stated in the opinion.

3Ir. E. J. Phelps and Mr. F. W. Whitridge (with whom was 3Ii: K L.

Russell on the brief), for plaintiff in error; Mr. G. W. Pickle^ Attor-

ney-General of Tennessee, 31r. M. 31. Neil, and 3Ir. J. 31. Troutt,

for defendants in error ; 3Ir. F. W. 3Ioore, 3Ir. John E. Wells, 3Ir.

S. A. Chaminon, Mr. J. R. Deason, Mr. E. L. Bullock, Mr. A. W.

Storall, and Mr. James M. Head were with them on their briefs.

Mr. Justice Jackson delivered the opinion of the court.

-J J ' • / jj^ The Federal question presented by the wM'it of error in this case is

'/w /y^*^ whether State statutes, subjecting the property of a railroad corporation

4v

ex-JL(xcC d^''^''^ to taxation, impair the obligation of the contract contained in an

n • emption clause of the compan3's charter?

^v^^^ '

It arises in this wa}- : The State of Tennessee and certain counties

therein in February, 1891, filed their bill against the Molnle and Ohio

Railroad Company (hereafter styled the railroad company), and its

mortgagee, the Farmers' Loan and Trust Company, to enforce the

rf C^.vUTua^ - collection of State and county taxes, assessed upon the property, road-

_J?» ^ bed, and fixtures of the railroad company for the years 1885 to 1889
X^Ax-o^-

jj^pj^^gj^.g
rpj-jg

clefence specially interposed, and which raises the

^, \/ju,'^{j^^ Federal question in the case, was that the revenue statutes of the State,

21 . ^
enacted subsequent to the granting of the charter, and under which the

]Jj<i wvAA»^v^t^ taxes sought to be collected were levied, impaired the obligation of the

rlxoAAA/^ contract contained in the railroad company's charter, and were there-

"^ fore unconstitutional and void.

The railroad company was chartered by an Act of the Legislature of

the State of Tennessee, approved January 28, 1848. The State in

granting the charter reserved no right to amend or repeal the same ; nor

was there any provision either in the Constitution or the general laws of

the State— in existence at the time— which reserved to the State the

right to alter, modify, or repeal the charter. By section 11 of the Act

of incorporation it was provided : " That the capital stock of said com-

pany shall be forever exempt from taxation, and the road, with all

its fixtures and appurtenances, including workshops, warehouses, and

vehicles of transportation, shall be exempt from taxation for the period

of twenty-five years from the completion of the road, and no tax shall

ever be laid on said road or its fixtures which will reduce the dividends

below eight per cent."

Various grounds were alleged in the bill on which the effect of sec-

tion 11 was sought to be avoided, or to show that the railroad company

/-ucvvjs-*- "^ had waived or forfeited the benefits of the exemption contained in the

r. last clause thereof These allegations need not, however, be noticed,

r
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as they were found and adjudged by the Supreme Court of Tennessee
against the complainants, and in favor of the railroad company. Tlie

pleadings admitted and the proofs established that since the completion

of the road to its original northern terminus on the Mississippi River, in

April, 1861, the railroad company had neither earned nor declared any
dividend, either on its whole line or upon any portion of its road lying

in the State of Tennessee, It is also shown that its earnings for the

years 1885 to 1889, inclusive, were insulticient to pay any dividend to

its stock-holders.

The period of twent3"-five ^-ears from the completion of the road,

referred to in the section, having expired on April 22, 188G, the

Supreme Court of the State disallowed the taxes assessed and claimed

for the 3'ears 1885 and 1886, on the ground that they were covered by

the twenty-five j'ear exemption, but adjudged and decreed that the

railroad company was liable to the respective complainants for the taxes

of 1887, 1888, and 1889. . . .

It is contended b}' counsel for defendants in error that this court is

without jurisdiction to review the judgment of the Supreme Court of

Tennessee, because it was based, or proceeded, upon the ground that

there was no contract in existence between the railroad company and

the State to be impaired, and that the supposed contract was in viola-

tion of the State Constitution of 1834, and hence not within the power
of the legislature to make. In support of this proposition there are

cited. Railroad Company v. McClure, 10 Wall. 511, 515; Boyd v.

Alabama, 94 U. S. 645 ; Yazoo and Miss. Valley Railroad v. Thomas,
132 U. S. 174; and N'eio Orleans v. New Orleans Water Works Co.,

142 U. S. 79.

These decisions need not be specialh' reviewed, for they clearh' do

not apply to the case under consideration. It is well settled that the

decision of a State court holding that, as a matter of construction, a

particular charter, or a charter provision does not constitute a contract,

is not binding on this court. The question of the existence or non-

existence of a contract in cases like the present is one which this court

will determine for itself, the established rule being that where the judg-

ment of the highest court of a State, b}' its terms or necessar}' operation,

gives effect to some provisions of the State law which is claimed b}'

the unsuccessful party to impair the contract set out and relied on,

this court has jurisdiction to determine the question whether such a

contract exists as claimed, and whether the State law complained of

impairs its obligation. A brief reference to some of the authorities is

sufficient to show this : . . .

In New Orleans Water Co. v. Louisiana Sugar Co., 125 U. S. 18. 38,

it was said by Mr. Justice Gray, speaking for the court: (1) "When
the State court decides against a right claimed under a contract, and

there was no law subsequent to the contract, this court clearly has no

jurisdiction." (2) " When the existence and construction of a contract

are undisputed, and the State court upholds a subsequent law on the
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ground that it did not impair the obligation of the admitted contract,

it is equally clear that this court has jurisdiction." (3) " When the State

court holds that there was a contract conferring certain rights, and that

a subsequent law did not impair those rights, this court has jurisdiction

to consider the true construction of the supposed contract, and, if it

is of opinion that it did not confer the riglit affirmed by the State court,

and therefore its obligation was not impaired by the subsequent law,

may, on that ground, affirm the judgment." (4) " So, when the State

court upholds the subsequent law on the ground that the contract did

not confer tlie right claimed, this court may inquire whether the supi)osed

contract did give the right, because, if it did, the subsequent law cannot

be upheld." . . .

Also, in Huntington v. Attrill, 146 U. S. 657, 684, the court said:

"The case in this regard is analogous to one arising under the clause

of the Constitution which forbids a State to pass any law impairing the

obligations of contracts, in which, if the highest court of the State decide

nothing but the original construction and obligation of a contract, this

court has no jurisdiction to review the decision ; but if the State court

gives effect to a subsequent law which is impugned as impairing the

obligations of a contract, this court has power, in order to determine

whether an}- contract has been impaired, to decide for itself what the

true construction of the contract is." . . . [Here a considerable number

of other cases are cited to the same point.]

The grounds upon which the Supreme Court of the State held that

the contract, claimed by the railroad company under the eleventh sec-

tion of its charter, was invalid, in no wa\' affects the jurisdiction of this

court. The legal existence of the contract itself, and its proper con-

struction, is necessaril}' involved in the question of the alleged impair-

ment of the obligation thereof.

It appears from the decree of the Supreme Court of the State that

the exemption clause relied on by the plaintiffs in error was held to be

invalid on two grounds : First, that it was in conflict with section 28, arti-

cle 2, of the State Constitution of 1834 ; and, second, it was invalid and

unenforceable for vagueness and uncertainty, because it did not appear

from the clause, or otherwise in the charter, upon what the dividends

were to be declared, inasmuch as there was no amount or limit of capital

stock fixed in the charter, and no means provided for either fixing the

same or for ascertaining the dividends thereon.

This last ground on which the court rested its judgment is manifest!}*

unsound, for the clause in question, that " no tax shall ever be laid on

said road or its fixtures which will reduce the dividends below eight per

cent," is clearly not so incapable of any reasonable construction as to

be void. On the contrary, its terms are plain and unambiguous. The
onl}* matter involving construction or interpretation is the meaning to

be atta(!hed to the term " dividend." It admits of no question that

the word "dividend" mentioned therein has reference to dividends on

the capital stock of the compan}' held and owned by its share-holders.
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The term " dividend" in its teclinical as well as in its ordinary accepta-

tion means tbat portion of its profits vvhicii the corporation, by its direc-

tory, sets apart for ratable division among its share-holders. Lockhart
V. Van Alstijne, 31 Michigan, 7G ; Boone on Corporations, s. 125. . .

It must be assumed that the Legislature of Tennessee used the term
"dividends," in the exemption clause under consideration, in the gen-

eral sense indicated, and had reference to that portion of the net earn-

ings of the company which legitimately constituted profits and could be

rightfnll}' apportioned or distributed among share-holders. There is no
difficulty in ascertaining the amount of such profits in any year, and the

stock actually issued being fixed, it is hard to understand iiow it could

be held that the exemption clause was void and unenforceable for want
of certainty. The law regards that as certain which is capable of being

ascertained and definitely fixed. The State cannot complain that no

method has been provided for ascertaining the amount of profits applica-

ble to the payment of the designated dividends. That is a matter purely

of administration, which does not touch in anj- way the validity of the

contract embodied in the exemption clause. . . .

It being settled that there was no requirement of the Constitution that

all property should be taxetl, and that the Legislature of Tennessee,

under the Constitution of 1834, had the power to grant exemption from

taxation in charters of incorporations, and that such charters, after

acceptance, became binding and irrevocable contracts, the real contro-

versy in the present case, while extremely important in its consequences

to both the State and tlie railroad compan}-, lies within a verj' narrow

compass, and turns upon the proper construction of the last clause of

section 1 1 of the charter, which provides that " no tax shall ever be laid

on said road or its fixtures which will reduce the dividends below eight

per cent."

Docs this clause constitute an immunity, fixed, special, conditional,

or contingent, from taxation ?

It is undoubtedl}- a part of the contract of exemption from taxation

contained in the eleventh section of the charter, and as such the corpo-

ration is entitled to the benefit thereof. The meaning and intent of the

provision was clearly a stipulation on the part of the legislature to foirgo

the exertion of its taxing power to the extent of allowing the corporation

to pa}^ its share-holders eight per cent dividends from the net earnings

of the compan}'. The manifest object of the clause was to invite and

encourage the investment of private capital in the enterprise of build-

ing the road. B}- the previous clauses of the section the capital stock was

exempt from taxation forever, and the road, with all its fixtures and

franchises, was exempt for the period of twcntj'-five j'ears from its com-

pletion. These exemptions were primarily for the benefit of the corpo-

ration. The shares of stock were subject to taxation against the owners

or holders thereof, and this last clause was clearly intended for tlioir

benefit to the extent of securing, as far as an immunity from taxation

would do so, any reduction of dividends on their stock below eight per

cent per annum.
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The constitutional power to grant exemption, wlioUj' or partiall}-, and

for fixed or indefinite periods, necessarily includes the power to exempt
upon conditions or contingencies which are to happen in the future.

To hold that an exemption is good for a term of years, and is not

good if made to depend upon a plain contingency b}- which it may take

eflfect in some 3ears and not in others, is, as counsel for the plaintiffs in

error justly insist, a distinction neither sound in principle nor supported

by authorit}'.

The intent and purpose of the clause in question are clear, not only

from its language, but from the history and circumstances preceding

and surrounding the grant of tlie charter. The State Constitution of

1834 declared that a well-regulated system of internal improvement
should be encouraged. The incorporating Act recited that " it is deemed
a matter of vital importance to this State that a direct communication

b}- railroad to the Gulf of Mexico be establislied." Tlie State was
practically without railroad facilities and needed a line of transportation

extending through the interior of its western division, and connecting

it with the Gulf of Mexico on the south and the Mississippi River and

its tributaries on the north. Its special interest in the road in question

was manifested b}- the third section of the charter, which "required

the company to open books for the subscription of shares in the capital

stock of the company in the State of Tennessee, so as to afford citizens

of the State an opportunity to take stock to the amount of one-fourth

of the capital of the compan}- ;
" and to induce its own citizens, as well

as outside capitalists, to invest and risk their money in the enterprise,

more or less hazardous, was the manifest object of the exemption con-

tained in section 11 of the railroad company's charter, the latter clause

of which was especiall}' designed to secure or to give an assurance of a

reasonable return to the parties taking the stock of the company by

postponing the taxing power of the State to the payment of the

designated dividends. . . .

In dealing with an exemption from taxation, like that under consid-

eration, good faith is required on the part of both parties to the contract.

While the State ma^- not impair or restrict its operation, neither may
the railroad company enlarge it at will and without limitation. It is

not shown that the railroad company has made an}- improper or fictitious

increase, either of its capital stock or of its bonded indebtedness. On
the contrar}', the proof establishes that the par value of the 53,206

shares of capital stock outstanding was realized therefor, dollar for

dollar, and this amount of capital stock, together with the existing

bonded indebtedness of the compan}-, represents the cost of construct-

ing and equipping the railroad. The legislature, in granting the ex-

emption in question, doubtless had in contemplation the cost of the

enterprise, and ma}- have intended the immunitj' from taxation to be

estimated on that basis, as in the Mississippi charter.

But however this ma}- be, in sustaining the validity of the exemption

in the present case we do not mean to be understood as holding that
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the railroad company has the right in its discretion, hereafter, to issue

additional capital stock, or to increase its bonded indebtedness, even for

legitimate purposes, and have the same taken into consideration upon
the question of its liability for taxation under the eight per cent divi-

dend clause of the charter.

Our conclusion upon the whole case, which has received careful con-

sideration, is that the decree of the Supreme Court of the State dcchirino-

the exemption clause of the company's charter voitl, and holding the

statutes of the State, under which the taxes sought to be collected were

levied, to be valid and constitutional, was erroneous.

Judgmetit reversed and cause remanded to the Supreme Court of the

State of Tennessee for further proceedings not inconsistent vnth

this ojnnion.

Mr. Chief Justice Fuller, with whom concurred Mr. Justice Gray,
Mr. Justice Brewer, and Mr. Justice Shiras, dissenting.

In my opinion, the judgment of the Supreme Court of Tennessee

should be affirmed. It is well settled that the taxing power of a State

cannot properly be held to have been relinquished in any instance,

unless the deliberate purpose of the State to that effect clearly appears.

Exemption therefrom is in derogation of the sovereign authority and

of common right, and, therefore, not to be extended beyond the exact

and express requirements of the grant, construed striclissimi Juris.

An exemption is claimed in this case under the eleventh section of the

company's charter from the State of Tennessee. . . . The reasonable

meaning of this section seems to me plainly to be that the cai)ital stock

is exempted forever, and the road, its fixtures, etc., for twentv-five years

from the completion of the road, after which the exemption has spent its

force, and the road, fixtures, etc., become taxable, but the taxation must

be so laid as not to reduce the dividends below eight per cent. The
closing words prescribe a rule of taxation, and do not operate to con-

tinue an exemption which has expired by the express terms of the

grant. What is forbidden is the laying of a tax in such manner as

will produce a particular result. If this be not clear, as I think it is,

yet an}' other construction is certainly not so, and doubt is fatal to the

claim.

If the exemption exists as insisted, then the capital stock is free from

taxation forever, and the road and its property is likewise free until,

after deducting from its earnings all expenses, fixed charges (which

include interest on all its bonded debt), and eight per cent upon its

capital stock, there remains a surplus sufficient to pay all the taxes on

its property according to the current rate. By the company's Alal)ama

charter it was provided that the capital stock should not exceed ten

millions ; the Mississippi Act set forth that Act in full ; the Tennessee

Act provided that the citizens of that State might subscribe to the

amount of one-fourth of the capital. So far as the eleventh section

is concerned, the amount of capital stock at any particular time, or

what the taxes on the company's property in any particular year might
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be, is left undefined. The view contended for practicall}^ leaves it to

the company to say when it may he taxed and when not ; and while

a State must be held to the bargains it makes, however improvident, it

ought not to be held to have made such a contract as it is argued this is,

unless its terras are so plain as not to be open to eonstiuction.

The difference between this provision and that in the company's char-

ter in Mississippi, referring to the same subject, is significant. The
latter reads: "That whenever any portion of said railroad shall be

completed through this State, and is paying an interest of eight per cent

per annum on its cost, and not before, such portion may be taxed the

same percentage, and no more, upon the capital exi^ended in the con-

struction tliereof, as lands in this State shall be taxed." Tliat difference

explains why the Supreme Courts of Mississippi and Tennessee arrived

at different conclusions.

In a certain line of cases, absolute exemptions from taxation have
been recognized as secured in consideration of (;ertain amounts to be

paid, sometimes called taxes, although really merely the consideration

paid as under contract; but the principle of commutation has no appli-

cation here.

I concur with the Supreme Court of Tennessee in regarding the last

part of the eleventh section as prescribing a special and discriminative

rule of taxation ; and as that court held it void as such, because in

conflict with the equality and uniformity clause of the Constitution of

1834, that conclusion should be accepted.

I am constrained, therefore, to dissent from the opinion and judgment
just announced, and am authorized to say that Mr. Justice Gray, Mr.
Justice Brewer, and Mr. Justice Shiras concur in this dissent.

1^0^ V^^t^^^tX^^/ TOMLINSON v. JESSUP.

,
(I 1

i_ ,n /Supreme Court of the United States. 1872.

^^^ ^ ^
[15 WaU. 454.]

"^^"^^^^
' Appeal from the Circuit Court for the District of South Carolina ; the

/oA.<Jr^iLaaxx>Ct-case being this : Jessup. of New Yoi'k. an owner of n number of shares

r V - . in the Northeastern Railroad Company, a corporation created in 1851
~^^\ Y ^ by the State of South Carolina , filed a bill in the court below again st

(Maj^xxA 't'^ Tomlinson and others, officers of the State of South Carolina, to enjoin

- -j- them from levying a tax on the property of the road. The question

r-;^^t.^Sy^^ ^vas whether the property was liable to taxation under the legislation

. u-l!r^^ ^^^ State. . . . The court below granted an injunction; at first
"'^^^'^^^"^^^''"^

temporary', and then final ; and from the final injunction the officers

oJJ^j^^^JoJhK irr of the State appealed.

^ ^ y^ J/e.s.sr.s. Z>. T. Corbin and D. H. Chnmherlaiji, for the appellants

;

/U/i-sx.^
^ T, G, Barker, contra.

, ^ -, . \4-~ f^L,
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-

Mr. Justice Field delivered the opinion of the court.

The Constitntion of South Carolina, adopted in 1868, declares tha t ^^v Wt«^
the propeity of corporations then existing or tliercafter created, shall he ^^^ , «^ i "^

subject to taxation , except in certain cases, not material to the present

inquiry. The subsequent legislation of the State carried out this re- jtsLci.^'^<<

quirenient and provided for the taxation of the property of railroa<l ^£;( lh<A

companies; and the question presented is, whether the Act of Decern- u,,<s^^, ^f
ber, 1855, to amend the charter of the Northeastern Kaihoad Conipaiiy, tf*" x ll

exempted the property of that company from such taxation . The <Lr>. j^-*^ t*u.vA

company was incorporated in 1851, and at that time a general law of jg^x-^i^tx^ <^

the State was in existence, passed in 1841, which enacted that the n^-fJUji/^L&A,'
charter of every cor|)oration subsequently granted, and any renewal. .

amendment, or modification thereof, should be subject to ame nd- ^^^"^ /

ment, alteration, or repeal by legislative authority, unless the Act f^yWaJi^ ^
granting the charter or the renewal, amendment, or modification, in ^y^JlyJuiX^
express terms excepted it from the operation of that la w. The i)ro- .

visions of that law, therefore, constituted the condition upon which't?^'^-^*'*-*^'^ •

ever}' charter of a corporation subsequentl}- granted was held, and upon fJifd C^^
lieh every amendment or modification was made. They were as . '

. ^which every amendment or modification was made. They

jcrative and as nuich a part of the charter and amendn

corporated into them .

The Act amending the charter of the Northeastern Railroad Com-

o[)erative and as nuich a part of the charter and amendment, as i f ^ f<^*^
"^

incorporated into them . . L^jruxXfi-^-

pany, passed in December. 1855. provided that the stock of tlife com- (/> ("X-^^x^Kr^^'

pany, and the real estate it then owned, or might thereafter acquire , ^
connected with or subservient to the works authorized by its cha rter,

\j ^ ^

should be exempted from taxation during the continuance of the r-

charter. This Act contained jrao clause excepting the amendment j^ l^/r^
from the provisions of the general law of 1841. It was, therefore, i ^

itself subject to repeal by force of that law. 'f/iuu/X, a^^^'
It is true that the charter of the company when accepted In- the cor- -4. • -jj

porators constituted a contract between them and the State, and that '^^

the amendment, when accepted, formed a part of the contract from that ~4^y^^jn^^Ctd.^(.

date and was of the same obligator}^ character. And it may be equally Jj

true, as stated by counsel, that the exemption from taxation added oY t/W ^tH^^'
greatly to the value of the stock of the company, and induced the \j

^
plaintiff to purchase the shares held by him. But these considerations Xa.'v^^^ '*-\>,

cannot be allowed any weight in determining the validity of the snh- -W^^ cUjuutA.aS~^

sequent taxation. The power reserved to the State by the law of 1841 (I

authorized any change in the contract as it originally existed, or as A^-'^^^^^

subsequently modified, or its entire revocation. The orip-innl corpora- \o..taX/ta^^

tors, or subsequent stock-holders, took their interests with knowledge
^j. ~^A^

of the existence of this powe r, and of the possibility of its exercise at / D
"

,

any time in the discretion of the legislature . The object of the resor- i ^ Wt'^^ii-

vation. and of similar reservations in other charters, is to |M-event a
^. , ^ ^ r

grant of corporate rights and privileges in a form which will lu-cchid e -{j^IJa^ *\^

legislative interference with their exercise if the public interest slmuld -^ C>£1-
at any time require such interference . It is a provision intended to \ i"
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preserve to the State control over its contract with the corporators,

which without tliat provision would be irrepealable and protected from
any measures aftecting its obHgation.

There is no subject over which it is of greater moment for the State

to preserve its power than that of taxation . It has nevertheless been
held by this court, not, howev er, without occasional earnest dissent

from a minorit}-, that the power of taxation over particular parcels of

p

r

operty, or over property of particular persons or corporations, may
be surrendered by one legislative body, so as to bind its successors and
the State . It was so adjudged at an early day in New Jersey v. Wil-

so)i, 7 Cranch, 1G4 ; the adjudication was affu-med in Jefferson Bank v.

Skelly, 1 Black, 436, and has been repeated in several cases witliin the

past few years, and notably so in the cases of The Home of the Friend-
less V. Mouse, 8 Wallace, 430, and Wilmington Railroad v. Reed^
13 Id. 264. In these cases, and in others of a similar character, the

exemption is upheld as being made upon considerations moving to the

State which give to the transaction the character of a contract. It is

thus that it is brought within the protection of the Federal Constitu-

tion. In the case of a corporation the exemption, if originally made in

the Act of incorporation, is supported upon tlie consideration of the

duties and liabilities wliich the corporators assume by accepting the

charter. When made, as in the present case, by an amendment of

the charter, it is supported upon the consideration of the greater effi-

ciency with which the corporation will thus be enabled to discharge the

duties originally assumed by the corporators to the public, or of the

greater facilit}- with which it will support its liabiUties and carr}- out

the purposes of its creation. Immunity from taxation, constituting in

these cases a part of the contract with the government, is. by the

reservation of power such as is contained in the law of 1841. subject

to be revoked equally with any other provision of the charter wlienever

the legislature may deem it expedient for the public interests that the

revocation shall be made . The reservation atfects the entire relation

between the State and the corporation, and places under legislative

contiol all rights, privileges, and immunities derived by its charter

directly from the State. Rights acquired b}- third parties, and which

have become vested under the charter, in the legitimate exercise of its

powers, stand upon a different footing ; but of such rights it is unnec-

essar}' to speak here. The State only asserts in the present case the

power u nder the reservation to modify its own contract with the cor-

])orators ; it does not contend for a power to revoke the contracts o f

tbe_ corporation with other parties, or to impair any vested rights

thereby acquired .

Decree reversed, and the cause remanded with directions to

Dismiss the suit}

1 And so Louisv. Water Co. v. Clark, 143 U. R. 1 (1891). In Ham. Can Light

,

^r.

Co. V. Hamilton, 146 U. S. 2.58, 270 (1892), Harlan, J., for the court, said :

" A legi s-

lative grant to a corporation of special privileges, if not forbidden by the Copstitiitiou.

^
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SINKING-FUND CASES^ -^'tXx^^ /^"K^^ Wa^--f>"-v

UNION PACIFIC RAILROAD COMPANY v. UNITED STATES, ^^l^^ *^ .

CENTRAL PACIFIC RAILROAD COMPANY v. GALLATIN. 'U.A-t^in<i^

SupKEME Court op the Ukited States. 1878. o!).'-(>j«-'-^*-'^

[99 f/. 5. 700.

J

'

iJUx^^^'^

Appeal from the Court of Claims. Appeal from the Circuit Court

of tlie United States for tlie District of California.

The Union Pacific Railroad Compan}- tiled its petition in tlie Court

of Claims against the United States. The court found the following

facts :
—

1. That during the month of Jul}', 1878, the claimant, at the request

may be a contract ; but where one of the conditions of the grant is that tlie legislature

may alter or revoke it , a law altering or revoking, or which has the effect to alter or

revoke, the exclusive character of such privileges, cannot be regarded as one impairing
,

the obligation of the contract, whatever may be the motive of the legislalure. ur how-
\f-

ever harshly such legislation may operate, in the particular case, upon tlic corpunition—, '. , ^
'

/

or parties affected by it. The corporation, by accepting the grant suliject to liie Icgis- /^^ ^ n m
lative power so reserved bv the constitution, must be held to have assented to such '^f Qi » U • '

*'

reservation." v

In citing this passage, in People v. Cook, 148 U. S. 397, 412 (1893), the court {/^cl.^ -^*-^ "

(Jackson, J.), said: "This principle shouM be especially maintained and applied in
c» i/s-'TXi/W^^

cases like the present, where the taxing power of the State is involved." Compare ''

McCardless y. Richm. <^-c. R. R. Co., 38 So. Ca. 103 (1892) ; Leep v. St. Lo'ux, <f-c. .^.^^
I ^^ ^

/?//. Co., 25 S. W. Rep. 75, 81 (Ark. 1894) ; State v. Brown Man. Co., 25 Atl. Rep. 246

(R. I. 1892).

In New Jersey v. Yard . 95 U. S. 104, 111 (1877), Miller, J., for the court, said -.

" The case before us differs from those in which, by the Constitution of some of the

States, this right to alter, amend, and repeal all laws creating corporate privileges

becomes an inalienable legi.slative power. The power thus conferred cannot be limited

or bargained away by any Act of the legislature, because the power itself is bevond

legislative control. The right asserted in this case to amend or repeal legislative

grants to corporations, being itself but the expression of the will or purpose of the

legislature for one particular session or term of the State of New Jersey, cannot bind

any succeeding legislature which may choose to make a grant or a contract not subject

to be altered or repealed; or, if any succeeding legislature to that of 1846. which

,
• Jl^ enacted that ' the charter of every corporation wtiich shall hereafter be granted l)y the

/t^^l' legislature shall be subject to alteration, suspension, and repeal in the discretion of the

legislature,' shall grant a charter or amend a charter, declaring in the Act that it shall

*J^^ - not be subject to alteration and repeal, the former Act is of no force in that case. So

S it can by a general law repeal this general reservation of the riglit to rejioal. and all

"j special reservations in separate charters. . . . The writer nf this opinion has always

believed, and believes now, that one legislature of a State ha.s no nowcr to bargai

n

away the right of any succeeding legislature to lew taxes in as full a manner as th e

^ ^
Constitution will permit . But, so long as the maiin-itv of tliis court adliero to the con -

^^^^^t trarv doctrine, he must, when the question arises, join with tlie othfr iiiilg<'s in con-

'i sidering whether such a contract has been made." It was lield that in this case such

a contract had been made.— Ed.

id
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of the defendant, transported troops of the United States over the

claimant's road, as averred in the petition.

2. That the amount and value of said service so rendered by the claim-

ant for the defendant, as stated in proposition first, was and is the sum
of $10,451.73, the same being fair and reasonable compensation for

said service, and not exceeding the amounts paid by private parties for

the same kind of service.

3. That said amount was duly allowed and audited by- the acccount-

ing officers of the treasury for the said service, on the eighth da}- ot

October, 1878.

4. That on the twenty-eighth day of October, 1878, the claimant

demanded of the defendant the one-half of the said sum, to wit,

$5,225.68^, and protested against the payment of said one-half into

any sinking-fund, or its application to the pa3ment of bonds issued by

the United States to said comi)any, or to the interest thereon, and

against the retention of said one-half by the United States on any ac-

count whatever.

5. That on the fourth da}- of November, 1878, the proper officers of

the Treasury Department of the United States issued a warrant. No.

5950, for the said amount of $10,451.73, on account of the transporta-

tion aforesaid.

6. That on the fifth day of November, 1878, the Secretary of the

Treasury refused to pay the said one-half to the claimant, giving as his

reason therefor that the same was required by an Act of Congress, ap-

proved May 7, 1878, hereinafter referred to, to be turned into a sinking-

fund, as provided in said Act.

7. That on Nov. 6, 1878, a draft to the order of the Secretary of

the Treasury', assignee of the Union Pacific Railroad Company', for

$10,451.13 was issued. Tliat the Secretary of the Treasury made the

following indorsement on the draft :
—

"Pay to the Treasurer of the United States, to be by him deposited

in the United States Treasury-, in general account, on account of

moneys received from the Union Pacific Railroad Company, being the

compensation found due it for transportation performed for the War
Department in July, 1878, and withheld in accordance with the pro-

visions of sect. 2, Act May 7, 1878, as follows: —
"One-half, $5,225.86, on account of reimbursement of interest paid

on bonds issued to the Union Pacific Railroad Company.
" Credit to be given under date of August — , and one-half,

$5,225.87, on account sinking-fund, Union Pacific Railroad Company,

to be carried to credit under sect. 4 of the above Act.

"John Sherman,
"Secretary of the Treasurij, Assee. Union Pacific Railroad."

And the Assistant Treasurer of the United States indorsed the same.

8. That the Assistant Treasurer of the United States issued a cer-

tificate of deposit, showing that $10,451.73 on account of moneys re-
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ceived from the Union Pacific Railroad Company, being compensation
found due it for transportation performed in July, 1878, and withheld,

etc., have i)een deposited in the treasury.

9. That revenue covering warrants were issued, showing the moneys
before mentioned have been covered into the treasury, one half, \'u.

15,225.86, on account of reimbursement of interest, and one-half, viz.

$5,225.87, on account of sinking-fund.

10. Tliat the Secretary of the Treasury directed the Treasurer of the

United States to purchase at the end of each month five per cent bonds
of the United States, to the amount of the moneys withlield from the

Union and Central Pacific Railroad Companies since July 1, 1878, and
applj' the same to the credit of the compan}- from which tlie money
maj' have been withheld, the bonds to be registered in the name of tlie

Treasurer of the United States. In a schedule annexed, the sum of

$5,225.87 appears as having been withheld on this account.

11. That the Treasurer of the United States, in accoidance with the

directions above recited, purchased bonds of the funded loan of 1881,

for account of the sinking-fund. Union Pacific Railroad Company, to a

large amount.

12. That an appropriation warrant was issued on account of sinking-

fund, Union Pacific Railroad Company, for the amount expended b^-

the Treasurer of the United States in the purchase of five per cent bonds

as before recited, and there was included in the amount appropriated

the sum of $5,225.87, which had been deposited and covered into the

treasur}', as shown in the other findings.

13. That the claimant never assigned or in any wa}- parted with the

claim sued for; but the issuing of said warrant mentioned in finding

No. 5, in favor of the Secretary of the Treasury as assignee of tlie

Union Pacific Railroad Company, and the issuing of the draft on said

warrant, as found in finding No. 7, payable to the order of the Sec-

retary of the Treasur}' as assignee of the Union Pacific Railroad Com-

pany', was each the act of the defendant, done without the consent of

the claimant ; and tlie said warrant and draft were issued in that form

for the purpose of enabling the proper officers of the Treasury Depart-

ment to place the said money in the treasury, as found in the preceding

findings.

14. That the said amount placed to the credit of tlie sinking-fund, to

wit, the sum of $5,225.87, as hereinbefore found, is the one half of the

money earned by the claimant, as found in the above findings, Nos. 1

and 2, and for which half this action is prosecuted.

The court adjudged that the petition be dismissed, and the company

thereupon appealed.

Gallatin, a stock-holder of the Central Pacific Railroad Company,

filed his bill ngainst it and the persons constituting its board of direc-

tors, to- compel them to comply with the requirements of the said Act of

May 7, 1878. He alleges that the board has threatened to disregard
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0^"^ '^ ^ the ID and that, Aug. 27, 1878, i t declared a dividend of one per cent upon

(xJsv\^ ^-^-^ the capital stock of the company ,
payable out of the earnings accumu-

^ lated since June 30, 18 78, although the company was then in default in

i^^-iJjM respect of the payment of five per cent of the net earnings as required

^r by the said Act ; that one of the consequences of its conduct, if pe r-

/O ^W^ IAMM sisted in , wi ll be a forfeiture of the company's i)roperty and franchi ses,

/ /» // to his irreparable injury . He prays for an injunction to restrain the

[/(/R/ocz Mf
'dil-ectors from paying a

/I'tAM ]AP^ The defendants filed a demurrer, which was overruled, and on their

j)aying a dividend while the company is in default in

respect to any of the terms, requirements, or provisions of said A ct.

nuj iM'
. ^j^^ from doing any other or further thing whatever in the premises in

contravention or disregard thei-eof, or that will Jeopardize or imperi l,

or cause or tend to cause, thereunder a forfeiture of any of the righ ts,

privileges, grants, or franchises derived or obtained b}- said company
from the United States.

[// ^ declining to answer, the court passed a decree in conformity with the

•^<^<^ > prayer of the bill. They thereupon appealed. . . .

-^*^ / ^ [An Act of Congress of July 1, 1862 (12 Stat. 489), as amended by

i/T/^l VIm ^^1 A^t' of 1864, incorporated the Union Pacific Railroad Co. to con-

' / T ti
struct a railroad and telegraph from longitude 100° west from Green-

(AA/-^^
^ wich to the w^estern boundary of Nevada, with a laud grant and various

ni A "li-i^ privileges, and promised an issue to the company of United States

^ ' ' ''^^ i thirty-year six per cent bonds at the rate of $1,000 for each twent}^

/cJ/[ {a-<-^X miles of completed road, the repayment of the amount thereof to be

, secured by a first mortgage on the line and property of the companj".

.^P^^^^^""^ ^^ • Section 6 of the statute was as follows :
—

/lo "tw " Sect. 6. That the grants aforesaid are made upon condition that said company

I

"
^

shall pa}' said bonds at maturity, and shall keep said railroad and telegraph line in re-

Ol I li^'^ P^'"^ ^^^^ "®®' ^°'^ shall at all times transmit despatches over said telegraph line, and
^1 '

transport mails, troops, and munitions of war, supplies and public stores upon said

\ -Qn railroad for the government, whenever required to do so by any department thereof,
/r^--f\\yi/

^^j j.j^^j. ^j^^ government shall at all times have the preference in the use of the same

V *-JL jy\. fo^ ^^' '''i^ purposes aforesaid (at fair and reasonable rates of compensation, not to ex-

ceed the amounts paid by private parties for the same kind of service) ; and all com -

/
"

p /iJC^'^A
'

pensation [by Act of 1864 reduced to half] for services rendered for the government
•^^^"^^ J shall he applied to the payment of said bonds and interest until the whole amount is

T^ CJtUJUK fully paid . Said company may also pay the United States, wholly or in part, in the

\Ar-^i same or other bonds, treasury notes, or other evidences of debt against the United

States, to be allowed at par ; and after said road is completed, until said bonds and in-

terest are paid, at least five per centum of the net earnings of said road shall also

J^^aJHm

J jy)AMi ^^ annually applied to the payment thereof."

/ ~Ai/i,'^-
'^^^ Central Pacific Company of California, incorporated b}' that

iflnyi State, was authorized by the same statute to construct its road from

V(,,j the Pacific Ocean eastward until it connected with the Union Pacific

Railroad, upon similar terms. The United States was to have the

right, in case of unreasonable delay on the part of the companies, to

cause the roads to be built at the cost of the corporations, and if a con-

tinuous through line was not finished by Jul}' 1, 1876, the whole prop-
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ert}' was to be forfeited to the United States. Section 18 was as ^ a.

follows:— ZA^^

" Sect. 18. That whenever it appears that the uet earnings of the entire road and y • j

telegraph, including the amount allowed for services reudered for the United States, CaJI^^
after deducting all expenditures, — iucludiug repairs, and the furnishing, running, j.-' /xx>^^
and managing of said road, —

s

hall exceed ten per centum upon its cost (exclusive of lyf"-'^^^ ^
the five per centum to be paid to the United States), Congress may reduce tli e rates of J( gy^ ». }:x(JXJjt\
fare tliereon, if unreasonable in amount , and may fix and establish the same by law. '^'^j

f -

And the better to accomplish the object of tliis Act, namely, to promote the public iu- 4AaaJU^^ ^'*'

terest and welfare by the construction of said railroad and telegrapli line, and keeping ^ ff*Aj(.cl
"

the same in working order, and to secure to the government at all times (but particu- /t •^ ^
larly in time of war) the use and benefits of the same for postal, military, and otlier jtjTl '"'V^ %

purposes. Congress may at any time — having due regard for the rights of said com-
panies named herein— add to, alter, amend, or repeal this Act." y -fj.

An Act of Jul}' 2, 1864 (13 Stat. 356), allowed the companies to ^ /v/x^^t-t-iX
issue their own first mortgage bonds on each section of the road, as >• ^
completed, to an amount equal to the bonds of the United States issued T^^w-^^ -'•^ ''"

to the road, and corresponding to those bonds in date, rate of inter- /Si-iru^- •^^^^^'^^

est, and otherwise, and the lien of the United States bonds previously c jr\jA 4jlK.
established was subordinated to these bonds of the company, except as / /? '^
to the provisions of section six. L4M -^^^n'^'^'

On May 7, 1878, an Act was gassed (20 Stat. 56), to amend those just ~h/,rf> /jo/V*^^
referred to, reciting the issue, under the foregoing statutes, by the United ij^ v . ri

States and by the corporations of large amounts of bonds still out- ^ Iuxa-^^^*-^^^

standing, and the payment of large amounts of interest on its bonds ^y^lf^^Ct' C/V^"
the United States. This Act provided what should be deemed to be net _. /

earnings, and required that all the compensation which should become (X. '''^i-^t^^^

due to the corporations for government work should be retained h\ the ^ > / ^^Jt'
government, and half of it paid into a sinking-fund . The Act went on

^^^^
.^

to establish in the United States Treasury a sinking-fund , to be in-Z^^O^'^^'^
vested in government bonds. This fund was to be credited with

$1,200,000 in the case of the Central Pacific Railroad Company, and /7 -oia

said one-half of the compensation for government work, and
Zij^'^

^50,000 in the case of the other corporation, to be paid in by the com- l^'^ ^^ \
panics February 1, yearly, or so much thereof as should make, with-^'^^^

what was before provided for, twenty-five per cent of the net earnings 'L't-^^tx^ j
Aaaa.

of the company. No dividends were to be declared until such P^^V-- /g^gC^ 'bL'AA
ments were made . This fund was to be applied, in the case of each

^^^

company , to the protection of the bonds of the United States and ofy<-^ <^ AB/^-'^ ^

any securities having a prior lien . A lien was created upon all the. \^A /jx^M/d
franchises and property of the companies for all sums due or thereby ->, ^

z
'

required to be paid to the United States ; and the requiremen ts of the-^^/t' -t-v-^K \r%.

Act were to be enforced by forfeiture of all the franchises and other ^ ^
property of the companies. The right to further amend or alter and to^^^ 'v'^7
repeal the previous Acts, as well as the present one, was declared . yiAyuy/i oA^y^-^

In 1864 the State of California had passed an Act in aid of the U. S. V ' J C ^

Act of 1862 ; and in 1866 Nevada had passed a similar Act.] - ' -^ (H^y ^ ~

The cases were heard at the same time. SXvtr~\^ tA a. ^<^m\JC^ -

VOL. II. — 107 r
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-^OAy^ri t^t^j/,.. Samud Shellabarger and J/r. Jeremiah M. Wilson, for

/\'^iyli/i^iAM>. -Union Pacific Kailrotul Company; The Attorney- General and Mr.
Edwin B. Smith, Assistant Attorney-General, for the United States;

~i/\aX'-^^ ^\ -^-^^- J>enja)nin II. Hill and J/r. /iS. W. Sanderson, for tlie Central Pa-

7/ X/cu^ vcilic Railroad Company-, and Mr. George H. Williams, for Gallatin.
i'*^ ^jb , Mr. Chief Justice Waite delivered the opinion of tlie court.

The single question presented by tlie case of tlie Union Pacific Rail-

road Company is as to the constitutionality of that part of the Act of

May 7, 1878, which establishes in the treasury of the United States a
" / 4~ (\_

sinking-fund. The validity of the rest of the Act is not necessarily

lAM"^ . involved.

It is our duty, when required in tlie regular course of judicial pro-

ceedings, to declare an Act of Congress void if not within the legislative

power of the United States ; but this declaration should never be made
except in a clear case. Every possible presumption is in favor of the

validity of a statute, and this continues until the contrary is shown be-

3ond a rational doubt. One branch of the government cannot encroach

on the domain of another without danger. The safety of our institu-

'^tki lA .!-) tions depends in no small degree on a strict observance of this salutary

rule.

The United States cannot an}' more than a State interfere with pri-

vate rights, except for legitimate governmental purposes. The}' are not

included within the constitutional prohibition which prevents States from

passing laws impairing the obligation of contracts, but equally with the

States they are prohibited from depriving persons or corporations of

property without due process of law. They cannot legislate back to

themselves, without making compensation, the lands they have given

this corporation to aid in the construction of its railroad. Neither

can they by legislation compel the corporation to discharge its obli-

gations in respect to the subsidy bonds otherwise than according to

the terms of the contract already made in that connection. The United

States are as much bound by their contracts as are individuals. If

they repudiate their obligations, it is as much repudiation, with all the

wrong and reproach that term implies, as it would be if the repudiator

had been a State or a municipality or a citizen. No change can be

made in the title created by the grant of the lands, or in the contract

for the subsidy bonds, without the consent of the corporation. All this

is indisputable.

The contract of the company in respect to the subsidy bonds is to

G^t/Yp • pay both principal and interest when the principal matures, unless the

o
J ^

debt is sooner discharged by the application of one-half the compcnsa-

q\K- \jui. tion for transportation and other services rendered for the government,

and the five per cent of net earnings as specified in the charter. This

was decided in Union Pacific Railroad Co. v. United States, 91

U. S. 72. The precise point to be determined now is , whether a stat-

?

\jui

JV a^—

^ j(^iJsXA-<UL rt-^-(7~vu-<A

ute which requires the comi ^an y in the management of its affairs to se t

a,side a portion of its current income as a sinking-fund to meet this and

CX^^^-'^-M. 5RA5\A^oLjlil "~vi^
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other mortgage debts when they mature, deprives the company uf its /7 ^ia<

property' without due process of law, or in any other way improperly in- (TLUU^-^ '^^

terferes with vested rights . ^Ox^.-jfiA

This corporation is a creature of the United States. It is a i)rivate a I •

corporation created for public purposes, and its property is to a large ^^^^(T^ .

extent devoted to public uses. It is, therefore, subject to legislative
^"^"^-^-^ '\^<A \^

control so far as its business affects the public interests. Chicago, cAa/s/ul

Burlington, & Quincg Railroad Co. v. loxioa, 94 U. S. loo. ^ ti)jy\S

It is unnecessary to decide what power Congress would have had over
^^^•^'^-^^

^
the charter if the right of amendment had not been reserved ; for, as -^^^^ "v^-^ /aaa. ~

we think, that reservation has been made. In the Act of 1862, sect. 1 8^- V^^^^i/vvv/^jLXAA

it was accompanied by an explanatory statement showing that this had J %

been done " the better to accomplish the object of tliis Act, namelv, i '^ -^MrvCV

to promote the public interest and welfare by the construction of said ^^ Ajr^"^
railroad and telegraph line, and keeping the same in working order, and (j

'
*'

to secure to the government at all times (but especially in time of war) ^{jbJUiJi \akk»^ksk^

the use and benefits of the same for postal, military, and other pur- < . .

poses," and bv an injunction that it should be used with *•' due regard ^^^
for the rights of said companies." In the Act of 186-4, however, tliere^M^ C^TM^-v.

is nothing except the simple words (sect. 22) " that Congress may at /lL4*t>~
any time alter, amend, and repeal this Act." Taking both Acts to-

gether, and giving the explanatory statement in that of 1862 all \\xq, r:i.y-<^*^\^-^^y^

effect it can be entitled to, we are of the opinion that Congress not only j -4-/./ As. ~

retains, but has given special notice of its intention to retain, full and

complete power to make such alterations and amendments of the char- ^i.^^v-c^

ter as come within the just scope of legislative power. yTha t this pow^e r ((~i/'vOt/«^ vO

has a limit, no one can doubt. All agree that it cannot be used to take j

away propert}' alread}- acquired under the operation of the charter , or '<-^^^^^ ^'^
to deprive the corporation of the fruits actually reduced to possession ^ + C-fvO^ '

of contracts lawfully made ; but, as was said by this court, through

Mr. Justice Clifford, in Miller v. The State, 15 Wall. 498, " It may -C ^J\-
safely be affirmed that the reserved power may be exercised, and to

.

almost any extent, to carry into effect the original purposes of the VvA-^j^^iOt

grant, or to secure the due administration of its affairs, so as to pro- 4jiy:sjj\i

tect the rights of stock-holders and of creditors, and for the proper . /

disposition of its assets ;
" and again, in HolyoJce Company v. Lyman, ^vikt t^*^

Id. 519 : " To protect the rights of the public and of the corporators, ^^^ "Iaax
or to promote the due administration of the affairs of the corporation." ^^ . .

Mr. Justice Field, also speaking for the court, was even more explicit (J

when, in Tomlinson v.Jessup, Id. 459, he said: "The reservation af- j-f »u^y.^<»J^~
fects the entire relation between the State and the corporation, and places • ^ j!il

under legislative control all rights, privileges, and immunities derived by ^'"'^^

its charter directly from the State ;
" and again, as late as Bailroad Com- Qj^\/Jt~,

imny v. Maine, 96 U. S. 510 : " By the reservation . . . the State re- > ,

tained the power to alter it [the charter] in all particulars constituting_yir>, l-i/Lc^A^iL

the grant to the new company, formed under it, of corporate rights, ~flc/AAyl^i
privileges, and immunities." Mr. Justice Swayne, in Shields v. Ohio,

rv\A^<^ici -^6K.X/>Lt .aaaA^^c^oU yult.A..^'=tXt*^ Zi<£ ^>niT
.

yiu. h^
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95 U. S. 324, says, by way of limitation :
" The alterations must be

reasonable ; they must be made in good faith, and be eonsistent with

the objeet and scope of the Act of incorporation. Sheer oppression

and wrong cannot be inflicted under the guise of amendment or alter-

ation." 'i'he rules as here laid down are fully sustained by authority.

Further citations are unnecessary'.

,-/ - Giving full effect to the principles which have thus been authorita-

tivel}' stated, we think it safe to say, that whatever rules Congress

^ ^<fc^<Kn>ight have prescribed in the original charter for the government of the

» corporation in the administration of its affairs, it retained the power to

Jyl /O'T d-^^ establish by amendmen t. In so doing it cannot undo what has already

OaaAM^

I ^4- 'C been done, and it cannot unmake contracts that have already been
yfjlAA^ZAA^ made, but it may provide for what shall be done in the future, and may

direct what preparation shall be made for the due performance of con-

tracts already entered into. It might originally have prohibited the

borrowing of mone^' on mortgage, or it might have said that no bonded
i V

I

debt should be created without ample provision b}- sinking-fund to

^^/f- lu^ ^-^"^
meet it at maturity-. Not having done so at first, it cannot now by di-

rect legislation vacate mortgages already made under the powers origi-

nally granted, nor release debts already contracted. A prohibition

now against contracting debts will not avoid debts already incurred.

An amendment making it unlawful to issue bonds pa3'able at a distant

day, without at the same time establishing a fund for their ultimate

redemption, will not invalidate a bond already out. All such legislation

/", • J^sj(jui^ ^''' ^^ confined in its operation to the future.

/^Vf^ Legislative control of the administration of the affairs of a corpora-

K'2Jr\A.'^\ ^^^" iii^.Yi however, very properly include regulations by which suitable

'U^. - provision will be secured in advance for the payment of existing debts

\^a^aA ^'-^ when the}' fall due. If a State under its reserved power of charter

J^^^^J^ amendment were to provide that no dividends should be paid to stock-
/^^^^

holders from current earnings until some reasonable amount had been

"t;;^
CvAxtA gg^ apart to meet maturing obligations, we think it would not be seri-

ousl\' contended that such legislation was unconstitutional, either

because it impaired the obligations of the charter contract or deprived

)r^^C^Ajtf\. the corporation of its property witliout due process of law. Take the
"
^ case of an insurance company dividing its unearned premiums among

>Vv. /^<^^-^ its stock-holders without laying by anything to meet losses, would any

J
'J one doubt the power of the State under its reserved right of amend-

~\pJi (X-^^ ment to prohibit such dividends until a suitable fund had been estab-

P ijj^ lished to meet losses from outstanding risks? Clearly not, we think,^^
and for the obvious reason that while stock-holders are entitled to re-

ceive all dividends that may legitimately be declared and paid out of

the current net income, their claims on the property of the corporation

are always subordinate to those of creditors. The property of a cor-

poration constitutes the fund from which its debts are to be paid, and

if the officers improperly attempt to divert this fund from its legitimate

\7>a-^ -cA
uses, justice requires that they should in some way be restrained. A

(^y\kcJ^\

r\A-^

UJUU^

(^;^^^C^ ^t^^cyuu^:^ J^c^A^ j^Af^^.jLiJjiAP<. '^^ ClTVp.lA) '</OXx^cOt

CK _^ J^^^^^cf^ cOt ]^^^A/^ ^ ^ '^^ C7^^^.a.C^»Xa„Xa
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court of equity would do this, if culled upon in an appropriate manner; ''^^^y^^

and it needs no argument to show that a legislative regulation wliicli
(3frviqv7jUi^Q_-

requires no more of the corporation than a court would compel it to do (J ^
without legislation is not unreasonable. QU^^kX^ a-v^

Such a regulation, instead of being destructive in its character, would ;2^.(rvA^>j^-^

be eminently conservative. Railroads are a peculiar species of prop- ^^ajj.,^ ou>^^
erty, and railroad corporations are in some respects peculiar corpora- (f p j

tions. A large amount of money is required for construction and o^i/>--«- UJ w.^*-'*^

equipment, and this to a great extent is represented by a funded debt, ^ --;jJ»^«.xy^'^-<-'^

which, as well as the capital stock, is sought after for investment, and /^^
is distributed widely among large numbers of persons. Almost as a iJv'^^ ' ^«f-
matter of necessity it is difficult to secure any concert of action among iM-^

'^'''^

the different classes of creditors and stock-holders, and consequently -^ e^L^^^^^^^*^

all are compelled to trust in a great degree to the management of the r (%^»
corporation by those who are elected as officers, without much, if any, ^ (]'

opportunity for personal supervision. The interest of the stock-hold- j-j -^ jC^^
ers, who, as a rule, alone have the power to select the managers, is not^^ ^

unfrequently antagonistic to those of the debt-holders, and it therefore i2XUaX^>cA^ <^

is especially proper that the government, whose creature the corporation /^v* (\v-'
is, should exercise its general powers of supervision, and do all it rea- ^^ .

|

sonably may to protect investments in the bonds and stock from loss
^o^_^,^^ /t^AJl ~

through improvident management. y

No better case can be found for illustration than is presented by the /'^-^Aa^V^C

history of this corporation. Without undertaking in any manner to-|^|^ Xaa^*/^
cast censure upon those by whose matchless energy this great road _ ^
was built and, as if b}' magic, put into operation, it is a fact which can - * -k

.^•^''^

not be denied, that , when the road was in a condition to be run , its i^p^^
bonds and stocks represented vastly more than the actual cost of the «r^~^

labor and material which went into its construction . Great undertak- '~\ji j^^^^,^^^

ings like this, whose future is at the time uncertain, requiring as they _.

do large amounts of mone}' to carry them on, seem to make it neces- ^—^^'^^'-^^/^ <^'^

sary that extraordinary inducements should be held out to capitalists to ^r^~^ (JW.a,^
enter upon them, since a failure is almost sure to involve those who
make the venture in financial ruin. It is not, however, the past with (^\x.a^AM^L^
which we are now to deal, but rather the present and the future. We
ai'e not sitting in judgment upon the historj' of this corporation, liut

upon its present condition. We now know that when the road was

completed its funded debt alone was as follows : First mortgage,

S27.232.0QQ. subsidv bonds . $27,236,512 , all maturing thirty years

after date, and that the average time of its maturity is during the year

1897 . In addition to this are now the sinking-fund bonds , the land-

grant bonds, and the Omaha-bridge bonds, amounting to at least

$20,000,000 more . The interest on the first mortgage and all other

classes of bonds, except the subsidy bonds, will undoubtedly be met as

it falls due ; but on the subsidy bonds , as has already been seen , no

i ntei'est is payable, except out of the half of the earnings for govern-

ment service and the five per cent of net earnings, until the maturity of
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the i)iincii)al. Thus far, as we have had occasion to observe in the

various suits which have come before us during the past few years, in-

volving an inquiry into these matters, the payments from these sources

have fallen very far sliort of keeping down the accruing interest , and

according to present appearances it is not probably too much to say

that when the debt is due there will be as much owing the United

States for interest paid as for iMincipal . ^ There will then become due

from this company, in less than twenty years from this date, in the

neighborhood of 880,000,000, secured by the first and subsidy mort-

gages. ')>In addition to this are the capital stock, representing $36,000.000

more , and the funded debt inferior in its lien to that of the subsidy

bonds . All these ditierent classes of securities have become favorites

in the market for investments, and they are widely scattered at home
and abroad. They have taken to a certain extent the place of the pub -

lic funds as investments. With the exception of the land-grant, which

is first devoted to the payment of the land-grant bonds, but little if

anything, except the earnings of the company, can be depended on to

meet these obligations when they mature. I The company has been i n

the receipt of large earnings since the completion of its road, and, after

paying the interest on its own bonds at maturity, has bee n div iding the

remainder, or a very considerable portion of i t, from time to time

among its stock-holders, without laying by anything to meet the enor-

mous debt which, considering the amou nt, is so soon to become due. ^
It js easy to see that in this way the stock-holders of the present time

are receiving in the shape of dividends that which those of the future

may be compelled to lose. It is hardly to be presumed that this great

weight of pecuniary obligation can be removed without interfering

with dividends hereafter, unless at once some preparation is made by

sinking-fund or otherwise to prevent it. Under these circumstances ,

the stock-holders of to-day have no property right to dividends which

shall absorb all the net earnings after paying debts already du e. < The
current earnings belong to the corporation, and the stock-holders, as

such, have no right to them as against the just demands of creditors. ^

Tlie United States occupy towards this corporation a twofold rela-

tion, — that of sovereign and that of creditor. United States v. Union

Pacific Railroad Co., 98 U. S. 569. Their rights as sovereign are

not crippled because thev are creditors, and their privileges as creditors

are not enlarged b}' the charter because of their sovereignty. The}'

cannot, as creditors, demand payment of what is due them before the

time limited by the contract. Neither can they, as sovereign or credit-

ors, require the company to pay the other debts it owes before the}-

mature. But out of regard to the rights of the subsequent lien-holders

and stock-holders, it is not only their righ t, but their duty, as sove r-

eign to see to it that the current stock-holders do not, in the administra -

tion of the affairs of the corporation, appropriate to their own use tha t

which in eciuitv belongs to otiiers. ^ A legislative regulation which docs

no more than require them to submit to their just contribution towards
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the payment of a bonded debt cannot in any sense be said to deprive

them of their property without due process of law. \

Tiie question still remains, whether the particular provision of this

statute now under consideration comes within tliis rule. It establishes

a sinking-fund for the payment of debts when they mature, hut does

not pa}^ the debts. The original contracts of loan are not changed.

The}' remain as they were before, and are only to be met at maturity.

All that has been done is to make it the duty of the company to lay by
a portion of its current net income to meet its debts wiien they do fall

due. In this wa}' the current stock-holders are prevented to some extent

from depleting the treasury for their own benefit, at the expense of

those who are to come after them. This is no more for the benefit of

the creditors than it is for the corporation itself. It tends to give per-

manency to the value of the stock and bonds, and is m the direct inter-

est of a faithful administration of affairs. It simply compels the

managers for the time being to do what they ought to do voluntarily .

The fund to be created is not so much for the security of the creditors

as the ultimate protection of the public and the corporators.

To our minds it is a matter of no consequence that the Secretary of

the Treasury is made the sinking-fund agent and the Treasury of the

United States the depositor}', or that the investment is to be made in

the public funds of the United States. This does not make the deposit

a payment of the debt due the United States. The duty of the manager

of every sinking-fund is to seek some safe investment for the moneys

as they accumulate in his hands, so that when required they may be

promptl}'^ available. Certainlj' no objection can be made to the securit}'

of this investment. In fact, we do not understand that complaint is

made in this particular. The objection is to the creation of the fund

and not to the investment, if that investment is not in law a payment.

Neither is it a fatal objection that the half of the earnings for services

rendered the government, which by the Act of 18G4 was to be paid to

the companies, is put into this fund. The government is not released

from the payment. While the money is retained, it is only that it may
be put into the fund, which, although kept in the treasury, is owned by

the company. "When the debts are paid, tlie securities into wliicli the

moneys have been converted that remain undisposed of must be handed

over to the corporation. Under the circumstances, the retaining of the

money in the treasury as part of the sinking-fund is in law a paj'ment

to the compan}'.

Not to pursue this branch of the inquiry any further, it is sufficient

now to say that/we think the legislation complained of may be sus-

tained on the ground that it is a reasonable regulation of the adminis-

tration of the affairs of the corporation, and promotive of the interests

of the public and the corporators. \

1

1 takes nothing from the corpora-

tign or the stock-holders which actually belongs to them . It oppresses

no one, and inflicts no wrong. It simply gives further assurance of the

continued solvency and prosperity of a corporation in which tlie public
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are so largely interested , and adds another guaranty to the permanen t

and histiiig valiK' of its v;isl amoiinl of ycciirilifs.

The k'gi.^liitioii is also wurrauUMl undii- Ihc authori ty by way of
amendment to change or modify the ri^lits, privileges, and immunities

granted by the cliarter. The right of the stoclv-holders to a division of
the earnings of the corporation is a privilege derived from the charter,

AVhen the charter and its amendments first became laws, and the work
on the road was undertaken, it was by no means sure that the enter-

prise would prove a financial success. No statutory restraint was then
put upon the power of declaring dividends. It was not certain that the

stock would ever find a place on the list of marketable securities, or
that there would be any l)onds subsequent in lien to that of the United
States which could need legislative or other protection. Hence, all

this was left unprovided for in the charter and its amendments as origi-

nally granted, and the reservation of power of amendment inserted

so as to enable the government to accommodate its legislation to the

requirements of the public and the corporation as they should be
developed in the future. Now it is known that the stock of the

company has found its way to the markets of the world ; tliat large

issues of bonds have been made beyond what was originally contem-
plated, and that the company has gone on for years dividing its earn-

ings without any regard to its increasing debt, or to the protection of

those whose rights may be endangered if this practice is permitted to

continue. For this reason Congress has interfered, and, under its

reserved power, limited the privilege of declaring dividends on current

earnings, so as to confine the stock-holders to what is left after suitable

provision has been made for the protection of creditors and stock-hold-

ers against the disastrous consequences of a constantlj- increasing debt.

As this increase cannot be kept down by payment unless voluntarily

made by the corporation, the next best thing has been done, that is to

saj', a fund safely invested, which increases as the debt increases, has

been established and set apart to meet the debt when the time comes
that payment can be required.

Tlie only material difference between the Central Pacific Compan}'

and the Union Pacific lies in the fact that in the case of the Central

Pacific the special franchises, as well as the land and subsidy bonds,

were granted by the United States to a corporation formed and organ-

ized under the laws of California, while in that of the Union Pacific

Congress created the corporation to which the grants were made. The
California corporation was organized under a State law with an author-

ized capital of $8,500,000, to build a road from tlie city of Sacramento
to the eastern boundary of the State, a distance of about one hundred
and fifteen miles. Under the operation of its California charter, it

could only borrow mone}* to an amount not exceeding the capital stock,

and must provide a sinking-fund for the ultimate redemption of the

bonds. Hittell's Cal. Laws, 1850-64, sect. 840. No power was
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granted to build any road outside the State, or in the State except be-

tween the termini named. By the Act of 18G2, Congress granted this

corporation the riglit to bnild a road from San Francisco, or the navi-

gable waters of the Sacramento River, to the eastern boundary of the

State, and from there through the Territories of the United States until

it met the road of the Union Pacific Company. For tliis pur[)ose all

the rights, |)rivileges, and fianchises were given this company that were

granted the Union Pacific Company, except tlie franchise of being a

corporation, and such others as were merely incident to the organiza-

tion of tlie company. The land-grants and subsidy-bonds to this coin-

pan}' were the same in character and qnantity as those to the Union

Pacific, and the same right of amendment was reserved. Each of the

companies was required to file in the Department of the Interior its ac-

ceptance of the conditions imposed, before it could become entitled to

the benefits conferred bv the Act. This vvas promptly done b}' tlie

Central Pacific Company, and in this way that corporation voluntarily

submitted itself to such legislative control by Congress as was reserved

under the power of amendment.

No objection has ever been made by the State to this action by Con-

gress. On the contrary, the State, by implication at least, has given

its assent to wiiat was done, for in 186-i it passed " An Act to aid in

carrying out the provisions of the Pacific Railroad and Telegraph Act
of Congress,"' and thereby confirmed and vested in the companv '' all

the rights, privileges, franchises, power, and authority conferred upon,

granted to, or vested in said company by said Act of Congress," and
repealed " all laws, or parts of laws inconsistent or in conflict with . . .

the rights and privileges herein (therein) granted." Hittell's Laws,

sect. 4798 ; Acts of 1863-64, 471. Inasmuch as by the Constitution

of California then in force (art. 4, sect. 31) corporations, except for

municipal purposes, could not be created by special Act, but must be

formed under general laws, the legal effect of this Act is probably little

more than a legislative recognition by the State of what had been done

by the United States with one of the State corporations.

In so doing, the State but carried out its original policy in reference

to the same subject-matter, for as early as May 1, 1852, an Act was
passed reciting " that the interests of this State, as well as those of the

whole Union, require the immediate action of the government of the

United States, for the construction of a national thoroughfare connect-

ing the navigable waters of the Atlantic and Pacific oceans, for the

purposes of national safety, in the event of war, and to promote the

highest commercial interests of the Republic," and granting the right of

way through the State to the United States for the purpose of con-

structing such a road. Hittell's Laws, sect. 4791 ; Acts of 1852, 150.

In 1859 (Acts of 1859, 391), a resolution was passed calling a con-

vention " to consider the refusal of Congress to take efficient meas-

ures for the construction of a railroad from the Atlantic States to the

Pacific, and to adopt measures whereby the building of said railroad
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can be accomplished ;
" and at the same session of the legisltiturc a

memorial was prepared asking Congress to pass a law authorizing the

construction of such a road, and asking also a grant of lands to aid in

the construction of railroads in the State. Acts of 1859, 395. Noth-

ing was done, however, b\' Congress until the Rebellion, which at once

called the attention of all who were interested in the preservation of

the Union to the immense practical importance of such a road for mili-

tary purposes, and then, as soon as a plan could be matured and the

necessary forms of legislation gone through with, the Act of July 1,

1862, was passed. But this was not enough to interest capitalists in

the undertaking, and although the Legislature of California during the

year 1863 passed several Acts intended to hold out further induce-

ments, but little was accomplished until the Amendatory Act of Con-

gress in 1864, which, besides authorizing the first mortgage, and
changing in some important particulars the conditions on which the

subsidy-bonds were to bo issued, conferred additional powers on the cor-

poration, some of which — such as the right of eminent domain in the

Territories — the State could not grant, and others — such as the riglit

of issuing first- mortgage bonds without a sinking-fund, and in excess

of the capital stock— it had seen fit to withhold. This Act also reserved

to Congress full power of amendment, and was promptly accepted l)y

the corporation. With this addition of corporate powers and pecuniary

resources the work was pushed forward to completion with unexampled

energy. But for the corporate powers and financial aid granted b}'

Congress it is not probable that the road would have been built. The
first-mortgage bonded debt was created without a sinking-fund, and the

road in the Territories built under the authority of Congress, assented

to and ratified b}' the State.

The Western Pacific Company, now, by consolidation, a part of the

Central Pacific Company, was also organized, Dec. 13, 1862 (Acts of

1863, 81), under the general railroad law of California, with power to

construct a road from a point on the San Francisco and San Jose Rail-

road, at or near San Jose, to Sacramento, and there connect with the

road of the Central Pacific Company. Afterwards the Central Pacific

Compan}' assigned to this corporation its rights, under the Act of Con-

gress, to construct the road between San Jose and Sacramento ; and

this assignment was ratified by Congress, " with all the privileges and

benefits of the several Acts of Congress relating thereto and subject to

all the conditions thereof" 13 Stat. 504. By the same Act further

privileges were granted by the United States both to the Central Pacific

and Western Pacific Companies, in respect to their issue of first-mort-

gage bonds.

Under this legislation, we are of the opinion that, to the extent of

the powers, rights, privileges, and immunities granted these corpora-

tions by the United States, Congress retains the right of amendment,
and that in this way it may regulate the administration of the affairs of

the company in reference to the debts created under its own authorit}-,
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in a manner not inconsistent with the requirements of the original

State cliarter, as modified b}- the State Aid Act of 1864, accepting

what had been done by Congress. This is as far as it is necessary to

go now. It will be time enough to consider what more may be done
when the necessity arises. As yet, the State has not attempted to in-

terfere with the action of Congress. All complaint thus far has come
from the corporation itself, wliich, to secure the government aid, ac-

cepted all the conditions that were attached to the grants, including the

reservation of power to amend.

It is clear that the establishment of a sinking-fund by the Act of

1878 is not at all in conflict with anything contained in the original

State charter, for by that charter no such debt could be created with-

out provision for such a fund. This part of the Act of 1878 is, there-

fore, in the exact line of the policy of the State, and does no more than

place the compan}' again, to some extent, under obligations from which

it had been released by congressional legislation. So, too, the reser-

vation of the power of amendment b}' Congress is equally consistent

with the settled policy of the State ; for not only the State charter, in

terms, makes such a reservation in favor of the State, but the Consti-

tution expressly provides that all laws for the creation of corporations
" ma}' be altered from time to time, or repealed." Art. 4, sect. 31.

It is not necessary now to inquire whether, in ascertaining the net

earnings of the company for the purpose of fixing the amount of the

annual contributions of the sinking-fund, the earnings of all the roads

owned by the present corporation are to be taken into the account, or only

of those in aid of which the land-grants were made and the subsidy-

bonds issued. The question here is only as to the power of Congress

to establish the fund at all. If disputes should ever arise as to the

manner of stating the accounts, the}- can be settled at some future

time. Judgment affirmed. Decree affirmed.^

Mr. Justice Field, Mr. Justice Strong, and Mr. Justice Bradley,
dissented. [The dissenting opinions of Justices Field and Strong are

omitted. That of Bradley, J. (p. 744), is given below in a note.] ^

1 Compare Nonvood v. N. Y. ^ N. E. R. R. Co., 161 Mass. 239, 264-265. —Ed.
2 Mr. Justice Bradley. I am nnable to concur in the judgment of the court in

these cases, and will very briefl}^ state the grounds of my dissent. . . .

The contract between the Union and Central Pacific Railroad Companies and the
government was an executed contract, and a definite on e. It was in effect this : that

the government should loan the companies certain monevs. and that the companies

should have a certain period of time to repay the amount, the loan resting on the secu -

rity of the companies' works . Congress, by the law in Question, without anv cliange

of circumstances, and against the protest of the companies, declares that the money
shall be paid at an earlier day, and that the contract shall be changed pro tdnto. This

13 the substance and effect of the law. Calling the money paid a sinking-fund makes
no substantial difference. The pretence or excuse for the law is that the stipulated

security is not good . Con trress takes up the question, e.r imrte. discusses and decides

it, passes judgment, and proposes to issue execution, and to subject tlie companies to

heavy penalties if they do not comply . That is the plain English of the law. In view

of the limitations referred to, has Congress the power to do this ? In my judgment it
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has not. Tlie l;iw virtually deprives the coiupames of their property without due ])ro-

c ess of law ; takes it fur pul)lic use without coinpensation ; auJ operates as au exercise

by Cou'>ress of tiie judicial power of the government .

That it is a plain and flat violation of the contract there can be no rcasnnal ile

doubt. But it is said that Congress is not subject to any inhibition against pnssing
laws i mpairing the validity of contracts . This is true ; anil the reason why the inhibi-

tion to that effect was impo.sed upon the States and not upon Congress evidently was,

that the power to pass bankrupt laws should be exdu.sively vested in Congress, in

order that the bankruptcy system might be uniform througliout the United States.

When the States exercised the power, they often did it in such a manner as to favor \f

tiieir own citizens at tiie expense of the citizens of otiier States and of foreign coun- f^^
tries. It was deemed exjiedient, therefore, to take the power fnnn the States so far as J -.^

it might involve the impairing tlie validity of contracts. State bankrujjt law.s, since the ,V^
'

Constitution went into effect, have onl}' i)een sustained when operating jirospectively -i^

upon contracts, and then only in the absence of a national law. The inhibition re - \]v

ferred to undoubtedly had its origin in tiie.se c()nsiderations. ' It fully explains the fact "^

that no sucii inliiliition was laid upon the national lei^islature ; and the aliscnce o f

such an inhil)ition. therefore, furnishes no ground of argument in favor of tiie propo- ^

sition that Congress niav pa.ss arijitrary and despotic laws with regard to contracts

aiiY_mQve than witii regard to any other subject-matter of legislation . The limitations

already quoted exist in their full force, and apply to that subject as well as to all

others. Tiiey embody the essential principles of Magna Charta, and are especially

liinding upon the legislative department of the government. Under the English

Constitution, notwithstanding the theoretical omnipotence of Parliament, such a law

as the one iil question would not be tolerated for a moment. The famous denunci-

ation that " it would cut every Englishman to the bone," would be promptly reiterated.

I t. will not do to say that the violation of the contract by tiie law in ()uestion is

not a taking of property. In the first place, it is literally a taking of property . It

compels tlie companies to pay over to the government, or its agents, money to which

the government is not entitled. T h at it will be entitled by tlio contract to a like

amount at some future time does not matter. Time is a part of the contract . To co -

erce,a delivery of the money is to coerce without riglit a delivery of that which is not

the property of the government, but the property of the companies. It is needless to

refer to the importance to the companies of tlie time which tlie contract gives. If i t

he alleged that the security of the government requires tiiis to be done in consequence

of waste or dissipation by the companies of the mortgage security, that is a question

to be decided bv judicial investigation with opportunity of defence . A prejudgmen t

of the question by the legislative department is a usurpation of the judicial power.

But if it were not, as it is, an actual or physical taking of property, — if it were

merely the subversion of the contract and the substitution of another contract in i ts

place. — it would be a taking of property within the spirit of the constitutional pro -

visions. A contract is propert y. . To destroy it wholly or to destroy it ]jartially is to

ta,ke it; and to do this by arlntrary legislative action is to do it without due process of

law.

The case bears no analogy to the laws which were passed in time of war and public

necessity, making treasury notes of the government a legal tender. The power to

pass those laws was found in other parts of the Constitution : in the power to borrow

money on the credit of the United States, to regulate the value of money, to raise and

support armies, to suppress insurrections, and to pass all laws necessary and proper

for carrying into execution the general powers of the government. My views on that

subject were fully expre.s.sed in the Ler/nl-TenrJer Cosrs, reported in 12 Wallace, and

I have yet seen no reason to modify them. The legal-tender laws may have indirectly

affected contracts, but did not alirogate them. The case before us is totally different.

It is a direct abrogation of a contract, and that, too, of a contract of the government

jtself,— a repudiation of its own contract.

1 See supra, pp. 14.3.3, 1434, and 1534 n. — Ed.
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Nor does the case in hand bear any analogy to what are familiarly known as th

e

Granger Cases , reported in 94 U. S. under the names of Munn v. Illinois, etc. The in-

quiry there was as to tiie extent of tiie police power in ca.ses where the public interest

is affected ; and we held that when an employment or business becomes a matter of sucii

public interest and imi^ortance as to create a coinnion charge or burilen upon the citi-

zen ; in other words, when it becomes a practical monopoly, to wliich tlie citizen is con t-

pelled to resort, and by means of which a tribute can be e.vactcd from the conimunily, it

;g <iil,JA..fr tn rpgnhitioii by the legi.slative power . It is obvious that the iirescnt ca.^ie

does not belong to that category. It is an individual case of private contrart hetucca

the com))anies and the government. It is a (|uestion of dollars and cents, and turins

and conditions, in a particular case. To call the law an exercise of the police uower

would be a misuse of terms .

Great stress, however, is laid upon the reservation in the charter of the riglit to

amend, alter, or repeal the Act.

As a matter of fact, the reservation referred to really has no office in an Act of

Cougieas; for Congress i.s not subject, as the States are, to the inhibition against pass-

itior nnv Inw impniring- the obligation of contracts. It has become so nuich the cu.stom

to insert it in all charters at the present day, that its original iiitent and purpose are

sometimes forgotten. Siuce, however, it is contained in the charter of the Union Pa-

cific IJailroad Company, it is proper that its meaning and effect should be adverted to.

It seems to me that this clause has been greatly misunderstood. It is a sort of pro-

viso peculiar to American legislation, growing out of the decision in the Dartmouth

College Case. Mr. Justice Story, in his opinion in that ca.se (4 Wheat. 075), says :

" When a private eleemosynary corporation is thus created by the charter of the

Crown, it is subject to no other control on the part of the Crown than what is ex-

pressly or impliedly reserved by the charter itself. TTnless a. power be reserved for

this purpose, the Crown cannot in virtue of its prerogative, without the consent of

the corporntion, alter or amend the charter, or divest the corporation of any of its

franchises." Th is hint, that such a reservation would authorize an alteration or

amendment to be made in a charter, has been freely availed (jf ],v IcLii-l itnres and

constitutional conventions in unle r to be freed from t lio coiisritiK Imi, ,1 ;: -^triction

against impairing the validity of contracts^_so far_as^it ajjpji[e)l to cliariers pf incorpo-

ration. The ap])lication of that restriction to such charters, by construing them to be

contracts within the meaning of the Constitution, w.as a surprise to many statesmen

and jurists of the country. Chief Justi ce Marshall^ indeed, in his opinion in that case,

says :
" It is more than possible that the preservation of rights of this <!o,< ription was

not particularly in the view of the framers of the Constitution, wlieii tln' iluw.. muler

consideration was introduced into the instrumen t "
(p. 64+). rr(jl(ahly in view of

this somewhat unexpected application of the clause, operating as it did to deprive the

States of nearly all legislative control over corporations of their own creation, the

courts have given liberal construction to the reservation of power to alter, amend, and
repeal a charter ; and have sustained some acts of legislation made under such a res-

ervation which are at least questionable.

In my judgment, the reservation is to be interpreted as placing the State legisla-

ture back on the same platform of power aiid control over the charter containing it as

it would have occupied had the constitutional restriction about contracts never ex -

'MifpA
;
and T think the reservation effects nothing more . It certainly cannot be intej-

preted as reserving a rip^ht to violate a contract at will. No legislature ever reserved

such a right in any contract. Legislatures often reserve the right to terminate a con-

tinuous contract at will ; but never to violate a contract, or change its terms without

the consent of the other party. The reserved power in question is simplv that of

legislation,— to alter, amend, or repeal a charter . Th is is very different from the

power to violate, or to alter the terms of a contract at wil l. A reservation of power to

violate a contract, or alter it, or impair its obligation, would be repugnant to the con-

trac t itself, and void. A proviso repugnant to the granting part of a deed, or to the

enacting part of a statute, is void. Interpreted as a reservation of the right to legis-
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GREENWOOD v. FREIGHT COMPANY.

SUPUKME COUKT OF THE UNITED StaTES. 1881.

[105 U. S. 13.]

Appeal from the Circuit Court of the United States for the District

of Massachusetts.

The facts are stated in the opinion of the court.

The case was argued by Mr. George F. Edmunds, with whom was
3Ir. Alonzo B. Wetitworth, for the appellant, and bj- 3Ir. Darwin E.
Ware and Mr. William G. Jiassell, for the appellees.

Mr. Justice Miller delivered the opinion of the court.

The appellant, Greenwood, a citizen of the State of New York,
brought his bill of complaint against the Union Freight Railroad Com-
[)un3-, a corporation established by the laws of Massachusetts ; against

late, the reserved power is sustainable on sound principles ; but interpreted as the res-

ervation of a right to violate an executed contract, i t is not sustainable.

The question then comes back to the extent of the power to legislate. But that is

a restricted £p\ver, — restricted by other constitutional provisions, to which reference

has already lieen nia^le. Certainly the legislature caiiiiot in a" charter of incorpora -

tion. or ill any <itli(.T law, n-sci-M' to itself any grratci' ijuwct of legislation than tl ie

Constitution itself couretles to it. It_seeni.s_to nio clear, tht rcfuj-o, that the power re-

seryed cannot authorize a flat abrogation of the contract liy ( UnL;!-! -s, because, as

before shown, sucli an abrogation would be a \ii)latii)n of tliose clauses which inhib it

the taking of projiorty witlmut jirocess of law and witliout compensation.

It may be said that by reason of the reserved power to alter and repeal a charter, this

court has sustained legislative acts imposing taxes from which the corporation by the

charter was exempted. This is true. But the im position of taxes is pre-eminently an

act of legislation. Its temporary suspen sion, conceded in a charter, is a suspension of

the_legislativej)ower_/»o tanlo. Being such, a reservation of the right to legislate, or,

which is the same thiii_g^_to_jilter, amende or re_[)eal tlie charter, iieccssarily incl udes

the right to resume the power of ta.xation. The same observations apply to the regu-

lation of fares and freights ; for this is a branch of the police power, applicable to all

cases which involve a common charge upon the people.

I conclude, therefore, that the power reserved to alter, amend, and repeal the cha r-

teiLof the Union Pacific Railroad Company is not sufficient to authorize the passage of

the law in question.

I will only add, further, that the initiation of this species of legislation by Congress

is well calculated to excite alarm. It has the effect of announcing to the world, and
giving it to be understood, that tliis government does not consider itself bound hy its

engagement s. It sets tlic example of repudiation of government obligation s. It

strikes a blow ai tlic piiMic rpM^lt. It asserts tlie principle that might makes right.

Tt_sa])s thf f()nii(latii>iis of imljli c moralit v. Porliai)s, however, these are considerations

njore proporly to he adilrcssfd to tiie legislative discretion . But when forced upon
the attfiition hy wliat, in my judgment, is an unconstitutional exercise of legislative

power, they liave a more tlian ordinary weight ami significance .

Compare Sioux Citi/ Str. Ri/. Co. v. Sioux City, 138 U. S. 98: " No qne.stion can ,

arise as to the impairment of the obligation of a contract when the company accepted

all of its corporate powers, subject to the reserved power of tfap ^'^ute to modify its cha r-

ter and to impose additional burdens upon the enjo^vment of its franchises . " Blatch-
FORD, J., for the court. — Ed.
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the Marginal Freight Railroad Company, likewise a Massachusetts

corporation ; against tiie cxiy of Boston, its mayor and aldermen by

name ; and against the directors of the Marginal Freight Railroad

Company', — all citizens of Massachusetts.

The Union Freight Railroad Company demurred to the bill, and the

demurrer was sustained and the bill dismissed. It is this decree which

we are called on to review on appeal taken l)\" complainant. •

The case made by the bill is that the Marginal Freight Railroad

Company, which we shall hereafter call the Marginal Company-, was

organized under an Act of the Legislature of Massachusetts of the date

of April 26, 1867, to build and operate a railroad through various

streets in the cit}- of Boston, " with all the privileges and subject to all

the duties, restrictions, and liabilities set forth in the general laws,

which now are or maj' hereafter be in force, relating to street-railway

corporations, so far as they are applicable." The right of way of this

company for part of its route lay over the line of a railwa}- previously

granted to the Commercial Freight Railroad Company ; and the Marginal

Compan}', by virtue of a provision in its charter, purchased and paid the

Commercial Company for the joint use of its track, so far as it ran

through the same streets. Afterwards, on May 6, 1872, the Legislature

of Massachusetts incorporated, by an Act of that date, the Union
Freiglit Railroad Company, which, hx virtue of its cliai'ter and the

authority of the board of aldermen of Boston, was authorized to run its

track through the same streets and over the same ground covered by

the track of the Marginal Compan}', and to take possession of the

track of that and any other street-railroad company, on payment of

compensation. This latter Act also repealed the charter of the Mar-

ginal Com pail}'.

Sections 4, 6, and 7 of this Act constitute the foundation of com-

plainant's grievance, because they are said to impair the obligation of

the contract found in the charter of the Marginal Company-, and, as

they are short, they are here given verbatim. [See the foot-note

below.] ^

1 " Sect. 4. Said corporation may, within its authorized limits and for the purposes

of this Act, enter upon and use any part of the tracks of any other street railroad, and
may suitably strengthen and improve such tracks ; and if the corporations cannot agree

upon the manner and conditions of such entry and use, or the compensation to be paid

therefor, the same shall be determined in accordance with the provisions of the thirty-

eighth section of chapter three hundred and eighty-one of the Acts of the year eighteen

hundred and seventy-one."

" Sect. 6. Said corporation shall, within four months from the passage of tliis Act,

take the tracks, or any part thereof, of the Marginal Freight Railway Company, sub-

ject to the laws relating to the taking of land by railroad companies and the compensa-

tion to be made therefor.

" Sect. 7. Chapter one hundred and seventy of the Acts of the year eighteen hundred
and sixty-seven, entitled an 'Act to incorporate the Marginal Freight Railway Com-
pany,' and so much of chapter four huntlred and sixty-one of the Acts of the year

eighteen hundred and sixty-nine as relates to said Marginal Freight Railway Company
are hereby repealed."
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The bill avers that the Union Freight Railroad Company has been

organized, and is about to proceed in such a uianner under this Act

that the Marginal Company will be utterly destroyed, and its several

contracts, franchises, rights, easements, and properties will be impaired

and destroyed, and the stock of com[)lainant in said company will be

destroyed and made valueless, and he will sustain irreparable damage
and mischief.

Complainant then alleges that he had requested and urged the direc-

tors of the Marginal Company to take steps to assert the rights and

franchises of the company against what he believes to be unconstitu-

tional legislation, and that they had declined and refused to do so.

He also sets out a vote or resolution of said directors, in which they

respond to his demand by saying that the assertion of the rights of the

corporation in the State courts is accompanied with so man}' embarrass-

ments that the}' decline to attempt it. The prayer of the bill is for an

injunction against all the defendants, to prevent these acts so injurious

to the rights of the Marginal Freight Railroad Compau}'.

The first ground of demurrer to this bill is that the complainant, whose

interest is merel}' that of a stock-holder in the Marginal Compan}', shows

no right to sustain this bill, th» object of which is to assert rights that

are those of the corporation, which is itself under no disability to sue.

This whole subject was full}' considered in the recent opinion of the

court in IJawes v. Oakland^ 104 U. S. 450, in the decision of which

we had the benefit of the able argument of counsel in this case, which

was argued before that was decided. We refer to that opinion for the

principles which must govern this branch of tlie present case. It is

sufficient to say that this bill presents so strong a case of the total

destruction of the corporate existence, and of the annihilation of all

corporate powers under the Act of 1872, that we think complainant as

a stock-holder comes within the rule laid down in that opinion, and

which authorizes a share-holder to maintain a suit to prevent such a

disaster, where the corporation peremptorily refuses to move in the

matter.

As none of the defendants are charged with a purpose to exercise

any power or to perform any acts not authorized by the terms of the

Act of May 6, 1872, the remaining question to be decided is, whether

the features of that Act to which complainant objects in his bill are

beyond the power of the Legislature of Massachusetts, or are forbidden

by anything in the Constitution of the United States.

These exercises of power in the statute complained of are divisible

into two :
—

1. The repeal of the charter of the Marginal Company.

2. The autliority vested in the Union Company to take its track for

the use of the latter company.

It is the argument of counsel, pressed upon us with ranch vigor, that

the two taken together constitute a transfer of the property of the one

corporation to the other, and with it all the corporate franchises, rights,

and powers belonging to the elder corporation.
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We are not insensible to the force of the argument as thus stated
;

and we tliink it must be conceded that, according to the unvar\ing

decisions of this court, the unconditional repeal of the charter of the

Marginal Company is void under the Constitution of the United States,

as impairing the obligation of tlie contract made by tlie acceptance of

the charter between tiie corporators of that company- and the State,

unless it is made valid b}^ that provision of the General Statutes of

Massachusetts, called the reservation clause, concerning Acts of incor-

poration ; or unless it falls within some enactment covered by that part

of its own charter which makes it " subject to all the duties, restric-

tions, and liabilities set forth in the general laws, which now are or

may hereafter be in force, relating to street-rail wa}- corporations, so far

as they may be applicable."

The first of these reservations of legislative power over corporations is

found in sect. 41 of chap. 68 of the General Statutes of Massachusetts,

in tlie following language: " Every Act of Incorporation passed after

the eleventh da}- of March, in the year one thousand eight hundred and

thirtj-'One, shall be subject to amendment, alteration, or repeal, at the

pleasure of the legislature." ^

It would be difficult to supply language more comprehensive or

expressive than this.

Such an Act ma}- be amended ; that is, it may be changed by addi-

tions to its terms or by qualifications of the same. It may be altered by

the same power, and it may be repealed. What is it may be repealed?

It is the Act of incorporation. It is this organic law on which the cor-

porate existence of the company depends which may be repealed, so

that it shall cease to be a law ; or the legislature may adopt the milder

course of amending the law in matters which need amendment, or alter-

ing it when it needs substantial change. All this may be done at the

pleasure of the legislature. That body need give no reason for its

action in the matter. The validity of such action does not depend on

the necessity for it, or on the soundness of the reasons which prompted

it. This expression, " the pleasure of the legislature," is significant,

and is not found in many of the similar statutes in other States. '^

This statute having been the settled law of Massachusetts, and repre-

senting her policy on an important subject for nearly fifty years before

the incorporation of the Mai'ginal Company, we cannot doubt the author-

ity of the Legislature of Massachusetts to repeal that charter. Nor is

this seriously questioned by counsel for appellant ; and it may, therefore,

be assumed that if the repealing clause of the Act of May 6, 1872, stood

alone, its validity must be conceded. Crease v. BabcocJc, 23 Pick.

1 For the Mass. St. 1808, c. 65, § 7 (March 3, 1809). see suprn, p. 1552, n.— Ed.
2 In Ham.GdsLt Co. v. //rtW(7?o«, 146 U. S. 258, 271 (1802), the court (IIari.av,.I.)

says :
" The words ' at the pleasure of the legislature ' are not in the clauses of the

Constitution of Ohio, or in the statutes to which we have referred. But the general

reservation of the power to alter, revoke, or repeal a grant of special jirivileges neces-

sarily implies tiiat the power may be exerted at the pleasure of the legislature."— Ed.

VOL. II. — 108
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^ ,^t>cxor^^(Mass.) 334 ; Erie & N. E. Railroad Co. v. Casey, 26 Pa. St. 287 ;

^ "-.
' Fennsyloania College Cases, 13 Wall. 190 ; 2 Kent, Com. 306.

J~^<^r ^(Ui It is argued, however, that the Act i.s to be examined as a w hole, and

(J ~ " -J-^ thatas the earlier sections of tlie statute bestow upon the Union Compaii}-

(\_ /1J.^i*A ^^ the right to seize the track and other properl}- of the Marginal Com-

/, * 7^ pan}', this repealing clause is inserted merely to aid in the general pur-

yi£^^2JcUi ^ pQse of transferring a valuable property and its appurtenant franchise

/Ajla^iyOAAJU - ^yoxix one corporation to another.

/ Whether this is sufficient to invalidate that branch or feature of the

J'i-a^A/iA^^
^^"^ statute may depend somewhat upon the effect of the repealing clause

f PA 'IV
"1^°" ^^® rights of the Marginal Company, as well as upon other matters ;

/^^<=^^^^-*^ ^^
but we do not doubt the validity of the repealing clause of that Act,

/>^ "Li^h^^^^^^ whatever may have been the reasons which influenced the legislature

L i-^ ^ ^^ enact it, for the exercise of this power is by express terms declared

(ff fta (P"^^- to be at the pleasure of the legislature.

^ The forty-first section of chapter 68, as we have cited it, had a pro-

viso, as it was originally enacted, " that no Act of incorporation shall

be repealed, unless for some violation of its charter or other default,

when such charter shall contain an express provision limiting the duration

of the same." So that charters subject to the pleasure of the legislative

will were only those of perpetual duration. This proviso was, however,

either repealed by express enactment or intentionally left out in subse-

^ ^ quent revisions of the statutes, for it is not found in that of 18G0, known
(jIM^ kyOy^ ^

g^g j^j^g General Statutes of Massachusetts, nor in that of the present

^ W '\
3'^^'"' J"^* published, called the Public Statutes of Massachusetts.

b What is the effect of the repeal of the charter of a corporation like

]x<A^A ^<^^^ this?

^ 6 n One obvious effect of the repeal of a statute is that it no longer exists.

<5tA/U/X <a^ Its life is at an end. Whatever force the law may give to transactions

//»-^iX/^vH*^"^^° which the corporation entered and which were authorized by the

I ^
V charter while in force, it can originate no new transactions dependent

"pC*-* CyirVp' on the power conferred by the charter. If the corporation be a bank,

Xfl nl with power to lend money and to issue circulating notes, it can make^ \x\<x^y
^^^ ^^^^ ^^^^^ ^^^^. .^^^^^ ^j^^, j^g^ notes designed to circulate as money.

/clruwtr^^'^'^ ^^ ^^^ essence of the grant of the charter be to operate a railroad, and

. Q n to use the streets of the city for that purpose, it can no longer so use the

'^y"^''-^-^''^ ^ streets of the city, and no longer exercise the franchise of running a

^4^ ^ .-^^^^.^JUl railroad in the city. In short, whatever power is dependent solely

'^^
^, upon the grant of the charter, and which could not be exercised by

J^.^.:u,^. -^^ unincorporated private persons under the general laws of the State, is

tAT^C/tt^ abrogated bv the repeal of the law which granted these special rights.

Personal and real property acquired by the corporation during its law-

JjAytA n^ ful existence, rights of contract, or choses in action so acquired, and

^ which do not in their nature depend upon the general powers conferred

I -^^J ° ' by the charter, are not destroyed by such a repeal ; and the courts may,

1li\j ^AyP- if tliG legislature does not provide some special remedy, enforce such

'

nff
rights by the means within their power. The rights of the share-holders

'.vy^c^^^A^^^^ ^-im^g^^r --^'^^^'
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of such a corporation, to their interest in its propert}', are not annihi-

lated b}' such a repeal, and there must remain in the courts the power
to i)rotect those rights.

And while we are conscious that no definition, at once comprehensive

and satisfactory, can be here laid down of what those rights and powers

are that remain to the stock-holders and the creditors of such a corpora-

tion after the Act of repeal, we are of opinion that the foregoing observa-

tions are sufficient for the case before us.

A short reference to the oi'igin of this reservation of the right to repeal

charters of corporations may be of service in enabling us to decide upon

its office and effect when called into operation by the legislative exercise

of the power.

As early as 1806, in the case of Wales v. Stetson, 2 Mass. 143, the

Supreme Court of that State made the declaration " that the rights

legall}' vested in all corporations cannot be controlled or destroyed b}''

an\' subsequent statute, unless a power for that purpose be reserved to

the legislature in the Act of incorporation."^ In Trustees ofDartmouth
College v. Woodward, 4 Wheat. 518, decided in 1819, this court an-

nounced principles on the subject of the protection that the charters of

private corporations were entitled to claim, under the clause of the

Federal Constitution against impairing the obligation of contracts,

which, though received at the time with some dissatisfaction, have

never been overruled in this court. The opinion in that case carried

the protection of the constitutional provision somewhat in advance of

what had been decided in Fletcher v. Peck, 6 Cranch, 87, and the

preceding cases, and held that it applied not only to contracts between

individuals, and to grants of property made by the State to individuals

or to corporations, but that the rights and franchises conferred upon
private as distinguished from public corporations by the legislative acts

under which their existence was authorized, and the right to exercise

the functions conferred u[)on them by the statute, were, when accepted

b}' the corporators, contracts which the State could not impair.

It became obvious at once that man}- Acts of incorporation which had

been passed as laws of a public character, partaking in no general

sense of a bargain between the States and the corporations which thev

created, but which yet conferred private rights, were no longer subject to

amendment, alteration, or repeal, except by the consent of the corporate

body, and that the general control which the legislatures creating such

bodies had previoush' supposed the}' had the right to exercise, no longer

existed. It was, no doubt, with a view to suggest a method by which

the State legislatures could retain in a large measure this important

power, without violating the provision of the Federal Constitution, that

Mr. Justice Stor}-, in his concurring opinion in the Dartmouth College

Case, suggested that when the legislature was enacting a charter for a

corporation, a provision in the statute reserving to the legislature the

' And see Mass. Stat. 1808, c. 65, § 7 (March 3, 1809), supra, p. 1552, n. — Ed.
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rio-ht to amend or repeal it must be held to be a part of the contract

itself, and the subsequent exercise of the ri-ht wouUl be in accordance

with the contract, and could not, therefore, impair its obligation. And

he cites witli approval the observations we have already quoted from

the ease of Wales v. /Stetson, 2 Mass. 143.

It would seem that the States were not slow to avail themselves of

this suggestion,^ for while we have not time to examine their legislation

for the result, we have in one of the cases cited to us as to tlie effect of

a repeal {McLaren v. Pennington, 1 Paige (N. Y.), 102), in which the

Legislature of New Jersey, when chartering a bank with a capital of

$400,000 in 1824, declared by its seventeenth section that it should be

lawful for the legislature at any time to alter, amend, and repeal the

same. And Kent (2 Com. 307), speaking of what is i)ro[)er in such a

clause, cites as an example a chaiter by the New York Legislature, of

the date of Feb. 25, 1822. ^ How long the Legislature of Massachusetts

continued to rely on a special reservation of this power in each charter

as it was granted, it is unnecessary to inquire, for in 1831 it enacted as

a law of general application, that all charters of corporations tliereafter

granted should be subject to amendment, alteration, and repeal at the

pleasure of the legislature, and such has been the law ever since.

This history of the reservation clause in Acts of incorporation sup-

ports our proposition, that whatever right, franchise, or power in the

corporation depends for its existence upon the granting clauses of the

charter, is lost l)y its repeal.

This view is sustained by the decisions of this court and of other

courts on the same question. Pennsylvania College Cases, supra;

TomUnson v. Jessiip, 15 Wall. 454 ; Bailroad Company v. Maine, 96

U. S. 499 ; Sinking Fund Cases, 99 Id. 700 ; Railroad Compang v.

Georgia, 98 Id. 359 ; McLaren v. Pennington, snpra; Erie & JST. E.

Railroad v. Casey, supra;- Miners Bank v. United Slates, 1 Greene

(Iowa), 553 ; 2 Kent, Com. 306, 307.

It results from this view of the subject that wliatever right remained

in the INIargiual Company to its rolling-stock, its horses, its harness,

its stables, the debts due to it, and the funds on hand, if any, it no

longer had the right to run its cars through the streets, or any of the

streets, of Boston. It no longer had the right to cumber these streets

1 For the earlier Massachusetts provision, see snprn, p. 1.5.')2, n. For one in Penn-

sylvania of .lanuarv, 1802, see the court's construction in Pemisi/lninia College Cases,

13 Wall. 190 192, 214. Clifford, J., for the court, there said: "The fifth section

of the charter, by necessary implication, reserves to the State the power to alter,

modify, or amend the charter without any prescribed limitation. Provision is there

made that the constitution of the college shall not be altered or alterable by any ordi-

nance or law of the trustees, ' nor in any other manner than by any Act of the Legis-

lature of the Commonwealth,' which is in all respects equivalent to an express

reservation to the State to make any alterations in the charter which the legislature

in its wisdom may deem fit, just, and expedient to enact, and the donors of the in.stitu-

tion are as much hound by that provision as the trustees." — Ed.

2 For other like provisions in New York, see Miller v. The State, 15 Wall. 478.— Ed.



CHAP. IX.] GREENWOOD V. FREIGHT COMPANY. 1717

with a railroad track which it couhl not use, for these belonged l)v law

to no person of right, and were vested in defendants only hy virtue of

the repealed charter.

It was, therefore, in the power of the Massachusetts Legislature to

grant to another corporation, as it did, the authority to operate a street

railroad through the same streets and over the same ground previous!}'

occupied by the Marginal Company. Whether this action was oppres-

sive or unjust in view of the public good, or whether the legislature

was governed b}' sutlicient reason in thus repealing llie charter of one

company and in chartering another at the same time to perform as part

of its functions the duties required of the first, is not, as we have seen,

a judicial question in this case. It may well be supposed, if answer

were required to the complainant's bill, that it was made to appear that

the Maiginal Company had shown its incapacity to fulfil the objects for

whicli it was created, and that another corporation, en)bracing larger

area, connecting with more freight depots and wharves, and with more
capital, could better serve the public in the matter for wliich both

franchises were given.

That in creating the later corporation, whose object was to fulfil a

public use, it could authorize it to take such property of other corpora-

tions as might be necessary to that use, as well as that of individuals,

can hardl}' admit of question. Sect. 4 of the Act gives this power to

the Union Company' with reference to the tracks of all street railroads

in the city, and provides that in the event of an inability to agree with

the owners of these tracks as to compensation, that shall be determined

in accordance with the provisions of general laws previousl}- enacted on
that subject. To this there can be no valid legal objection. The prop-

erty of corporations, even including their franchises, when that is neces-

sary, may be taken for public use under the power of eminent domain,
on making due compensation. West River Bridge Co. v. Dix., 6 IIow.

507; Central Bridge Corporation v. City of Lowell, 4 Gray (Mass.),

474 ; Boston Water-poioer Co. v. Boston & Worcester Railroad Corpora-

tion., 23 Pick. (Mass.) 360; Bichmond, Sc. Bailroad Co. v. Louisa
Railroad Co.., 13 How. 71.

But it is the sixth section of the Act which is most bitterly assailed

as an invasion of appellant's rights. It declares that the Union Freight

Companj-, within four months from the passage of the Act, shall take the

tracks, or any part thereof, of tlie INIarginal Freight Company, subject

to the laws relating to taking land by railroad companies and the com-
pensation therefor. If, as the language seems to imply, the new com-
pany is bound to take so much of the track of the old one as it shall

need or elect to use, and pay for it within four months, it is a require-

ment favorable to this company in [)reference to others, and with espe-

cial reference to the fact that its power to use the track for railroad

purposes has ceased. If it is merely a permission to take the track on
payment of compensation, it is still a favor to the Marginal Company
to require this to be done within four months.
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A suggestion is made tliat the Marginal Compan}' acquired b}- pur-

chase, for §15,000, the right to the use of tlie track of the Coinmorcial

Freight Comi)any, and that this property stands on different grounds

from the remainder of its track.

We arc unable to discover an}- difference in principle. If the new
company takes tliis track, or takes the Marginal Company's right to use

it, we suppose the latter will be entitled to compensation for its interest

in it, as for other property taken for a public use.

In fact, in regard to the whole question discussed as to the mode of

making compensation, and its sufficiency to indemnify the Mai-ginal

Company for what is taken, it seems to us to be premature ; for when-

ever the attempt to adjust the compensation is made, the question of its

sufficienc}- and its compliance with the law on that suliject may arise,

and it can then be decided.

Nor are we satisfied of the soundness of the argument of counsel that

the clause in the Marginal Compan v's charter, whicli declares it to be

subject to the restrictions and liabilities contained in the general laws

relating to street railways, withdraws it from the operation of the forty-

first section of chapter 68 of the General Laws of the State. The latter

clause declares (ill Acts of incorporation subject to its provisions. Tliis

subjection is not impaired by the fact that a particular corporation is

made b}' its charter subject to other laws also of a general character.

We are of opinion that the question of the repeal of tlie charter of

the Marginal Compan}' is to be decided by the construction of the gen-

eral statute, whose effect and histor}' we have discussed.

These considerations require the affirmance of the decree of the Cir-

cuit Court sustaining the demurrer to appellant's bill.

Decree affirmed}

Mr. JusTtCE Gray did not sit in this case, nor take any part in

deciding it.

1 For an account of the abuses which induced the legislation considered in this

case, see Leg. Doc. Mass. House (1872), No. 219, being a report of the Committee on

Railways, dated March 25, 1872.

" A franchise granted by the State with a reservation of a right of repeal must be

regarded as a mere privilege while it is suffered to continue : but the legislature may
take it away at any time, and the grantees must rely for the perpetuity and integrity

of the franchises granted to them , solely upon the faith of the sovereign grantor."—
CooLET, Const. Lim. {6th ed.) 472.

See Richardson v. 5/Wey, 11 Allen, 65; East Boston, Sfc. R. R. Co. v. East. R. R
Co., 13 Allen, 422; Memphis, ^c. R. R. Co. v. R. R. Com'rs, 112 U. S. 609; HoJyoke

Co. V. Luman, 15 Wall .500; State v. Montgom Lt. Co , 2 So. W. Rep. 1042 (Fla. 1894)

;

McCandless v. Richm. ^- Danv. R. R. Co.] .38 So. Car. 103 (1892) ; Norwood v. N. Y.,

Sj-c. R. R., 161 Mass. 259, 265-266. — Ed.
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BRIDGE COMPANY v. UNITED STATES.

Supreme Court of the United States. 1881.

[105 U. S. 470.]i

3^ ^^.W^^^Cj-

Appeal from the Circuit Court of the United States for the Southern m
fO^ - XS

District of Ohio. kasx OcAaa-o

The plaintiff, in 1868, was authorized b^- the Legislatures of Kentucky A;^/wtv-iAj^
and Ohio to bridge the Ohio River between Newport and Cincinnat i ; V'

and Congress, in 1869, gave the assent of the United States, adding Cijna^VX^^^^

th is clause : " But Con gress reserves the right to withdraw the assent (Xj^r^ju^jJ'^'^^

hereby given, in case the free navigation of said river shall at any time

be substantially and materially obstructed by any bridge to be erected CfvA^AXXi^^^''^^

under the authority of this resolution , or to direct the necessary modi-
^^ ^^.^i^^Ot f^"-^

fications and alterations of said bridge." In 1871, while the bridge \^. n I +
was still unfinished. Congress declared it unlawful to proceed with the '^^^

^^^^^it

structure unless certain changes were made in the plan of it, declaring A^^^^-^^^^^^^
it lawful to proceed if these were made. The same Act allowed the aacvU^ "t^ tutu-

plaintiff to bring a bill in equity against the United States in the Circuit -^

Courts, to determine, among other things, "the liability of the United -t:vv^>^^^^
OAAXaaa.

States, if an}' there be, to the said compan}-, b}' reason of the changes ,j;^^ (^cl/va. tiok

by this Act required to be made," with an appeal to the Supreme Court. P
'

The company promptly yielded to these new requirements, and, having % /

completed its bridge on the altered ]2lan, brought in the court below this r^^^py^ H vif^

sui t in equity against the United States to recover the increased cost. ^
S

^

After hearing, the court dismissed the bill, and from that decree this AaAt^/L/^U^A.

appeal was taken. ^ ou^^^t^A^oi
3f)\ William M. Ramsey^ for the appellant. (V

The Attorney- General and the Solicitor- General., for the United vij /ziAA^v^t^wAT

States.
i-

'

j^ P A
Mr. Chief Justice Waite, after stating the case, delivered the ^''^^'^;^ _^^^^

opinion of the court. ^Sv\J^oJ^^±\

[The court first reviewed the course of legislation in cases of this sort, . CTj.

and held that the reservation left Congress free to revoke its permission, iHt^^^^^-^^^
and tliat Congress could ascertain for itself whether the bridge would l[jj. cxj^aJ^^/^

materiall}' obstruct navigation.] (] .

It is next insisted that if in the judgment of Congress the public 4r^<W^^ (^'^

good required the bridge to be removed, or alterations to be made in l]jtiA^
its structure, just compensation must be made the company for the loss

~^

incurred by what was directed. It is true that one cannot be deprived wAj^jUii/^ay}^
of his property without due process of law, and that private property

j i /^ -

cannot be taken for public use without just compensation. In the "VA-^'-^^'^-^-'tlr^

present case the bridge company asked of Congress permission to erect -t^^^vc-x cu^'i

its bridge . In response to this request permission was given, but only -i-*- _i--

1 The statement of facts is sliortened.— Ed. ^ "fA* XytAlt^VL

r\A.^>



/^GcViLt.^ ^oL-.-^
I

J iJU K4-. b^a^^-<s^ '^'^ tt^^^i

. ,
' 1720 1 BRIDGE COMPANY V. UNITED STATES. [cHAP. IX,

^^Vc/Tvo-

(m

^
• on condition that it might be revoked at any time if the bridge was

xriApr^^
f^mul to ]J ^ . detrimental to navigation . Tliis condition was an essential

• 1 4- element of the gran t, ^^d the company in accepting the privileges con-

ferred by the grant assumed all risks of loss arising from an}" exercise

A 2-.fAK V "tioi
^^ the power wliich Congress saw fit to reserv e. What the comijany

^ got from Congress was the grant of a franchise, expressly made defeas-

X^^_j,^jQAJL£t-yi-^'^ ible at will, to maintain a bridge across one of the great highways o f

commerce . T his franchise was a species of property, but from th e

Cjr^y^ moment of its origin its continued existence was dependent on the will

C '

^JLA^-A- CM Q^ Congress, and this was declared in express terms on the face of tlic

grant by which it was created. In the use of tlie franchise thus granted,

Xi/xx^^^^-"^^^^^^ the company might, and it was expected would, acquire property. The

ji '

^S i aui.''-^
property thus acquired Congress could not appropriate to itself by a

\p^ t\X^ withdrawal of its assent to the maintenance of tlie bridge that was to be

'^j^uA, Ot- M- *-built, Ijut the franchise, by express agreement, was revocable whenever

^/ . in the judgment of Congress it could not be used without substantial and
j^tar^rc/t'tAx^'^ raatei'ial detriment to the interest of navigation. A withdrawal of the

fj
franchise might render property acquired on the faith of it, and to be

"fcta (A^^ > used in connection wnth it, less valuable ; but that Mas a risk which the

^ -~fi i^^^ company voluntarily assumed when it exi)endcd its money under the lim-
(^ AAAXM

j^g^l license which alone Congress was willing to give. It was oi)tional

-aJ^ A iA^ with the company to accept or not what was granted, but having accepted,
*^

, *. it must submit to the control which Congress,( in the legitimate exercise
A/\.A-v/«-^^^^^ of the power that was reserved ,

>

may deem it necessary for the common

f^^oAi^r^^^ goo^^ to insist upon.

^> '
j

We are aware that this is a power which nia}' be abused, but it is one

-JisX P^^-^^ Congress saw fit to reserve. For protection against nnjust or unwise

^ ' 4 legislation, within the limits of recognized legislative power, the people
"^^"^ \)"^

, must look to the polls and not to the courts. I t wouhl be an afmse of

ViA~\MK. L*^'^ judicia l power for the courts to attempt to interfere with the cons titu-

V^ tional discretion of the legislature.

^ v^ >«j/^ What has been done seems to have been with due regard to the rights

I JiJU * of all concerned. The Constitution made it the duty of Congress to
v~^^^^^^^ J protect all commerce which extends beyond State lines against obstruc-

i-J- tAAjoA tion by or under the authority of the States. Two States had been

lu/Jf^
applied to for leave to bridge an important national river. They gave

T' "^^^ leave, but made it subject to the constitutional control of Congress.

^AJx-ctw. ^ • Congress, wMien applied to, assented to what was wanted, but in express

. i' jf terms reserved to itself the power to revoke what had been done, or
'(/TKAA-ciAe •c^

require alterations to be made, in case experience proved that the struc-

^jj^^j^^^^^^^^^^^lA ture which was to be put up substantially and materially interfered with

.
- navigation. Under tliis authority work was at once liegun. The next

,\kX^^ ^ ^y^^x, l)y the Act of July 10, 1870, c. 240, sect. 5 (IG Stat. 227), mak-

^xkiUA^^ ^^^^i"g if^i'gc appropriations for the improvement of rivers and harbors, the

' " Secretary of War was required to detail three engineers to examine all the

(y\A^K•^^l^^ bridges erected oFfn the process of erection across the Ohio, and report

,{^^;\\mx to the next Congress whether, in their opinion, such bridges, or any of
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them, as constructed or proposed to be constructed, did or would inter-'
''^^^'*'^'^^'7

fere with free and safe navigation ; and if tlie}- did or would so interfere, Q^ C/X^^vUj^)

to report what extent of space and elevation above water would be re- j~fy.\ rf //
quired to prevent obstruction, and an estimate of tlie cost of changing

the bridges built, and in the process of building, so as to conform to ^7^
what was recommended. At the next session the Act was passed which

required the Newport and Cincinnati Company to alter its bridge, and

allowed this suit to be brought for the purpose of determining whether

any liabilitv for pecuniary damages had been incurred by the United

States to the companj- for what was done. In this way Congress recog-

nized fully the obligation resting on ever}- government, when it is guilt}-

of a wrong, to make reparation. Exemption from suit does not neces-

sarily imply exemptjpn from liability. Here Congress gave the courts

j urisdiction to determine whether a wa-ong had been done, and, if so, to

award compensation in money by the payment of the cost of what had

been improperly required . In our opinion Congress did no more than

it w

a

s authorized to do, and there is no liability resting on the U n ited

States to answer in damages. ,

It is next insisted that by the terras of the statute authorizing the suit

the liability of the United States is established, if it shall be determined

that the bridge, as far as it had progressed, was " constructed so as to

substantially comply with the provisions of law relating thereto." We
do not so understand the statute. The language is as follows :

" Full

jurisdiction is hereby conferred upon said court to determine : first,

whether the bridge, according to the plans on which it has progressed,

at the passage of this Act, has been constructed so as substantially to

comply with the provisions of law relating thereto ; and, secon d, the

liabi litv of the United States, i f any there be, to the said company, h\

reason of the changes by this Act required to be made , and if the said

court shall determine that the United States is so liable, and that said

bridge was so being built, then the said court shall further ascertain

and determine the amount of the actual and necessary cost and expendi-

tures," &c.

The rule of damages has been fixed by the statute. As to that the

court has no discretion beyond ascertaining the excess of cost. But

before damages can be given, it must appear both that the United States

was, in law, liable, and that the bridge had been constructed in accord -

ance w'ith the requirements of the law, down to the time the change of

plan was directed. That the liability of the United States was not made

to depend entirely on the fact that the law in respect to the form of the

structure had been complied with is apparent, because if such had been

the intention of Congress it would have been entirely unnecessary to

submit the second question for determination. But the second is as

clearly submitted as the first. Damages are not to be given if either

is found in favor of the United States. No matte r w-hother thp United

States w\as, in law, liable or not, if the bridge had not been constructed

so as substantially to comply with the law, there could be no recovery.
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That is expressly deolared . If. howeve r, it had been properly hiiilt.

the determination of the question of legal liability became important,

and that, in our opinion, depended entirely on the right of Congress ,

under the Constitution and laws of the United States, to require the

change without making just compensation in mone}" .

Decree affirmed.

The Justices Miller. Field, and Bradley gave dissenting opinions.

Miller, J., did not deny the power of Congress, as asserted by the

majorit}', but went upon the construction of the statute.

"I repeat,'' be said, "that it was competent for Congress to have

declared that the bridge, as it was in process of construction, had

proved to be a substantial and material obstruction to the free naviga-

tion of the river, and for that reason the assent of Congress to its erec-

tion was withdrawn. Or that it would be such an obstruction unless

certain modifications of the plan were made, which Congress could pre-

scribe, and require them to be made. But it did neither. It based no

action on the assumption that the bridge was or would be an obstruc-

tion to navigatic^n ; bu t it determined to change the bridge from a low

bridge with a draw , to a high bridge without a draw. The difference in

these two is well known to every one who has travelled over our Western

rivers, and I myself am familiar with no less than ten drawbridges across

the Mississippi built under Acts of Congress, which are not substantial

or material obstructions to the navigation of that great river. Congress
,

therefore, never intended to act on the resvervation contained in the

resolution . No reference is made to that resolution in the Act of 1871

requiring this total change of plan. . . .

I think Congress intended to waive that question fof its constitutional

power], and in favor of justice and fair dealing to pay for the losses

incurred under the very act which gave the compensation, if it was

found that the bridge, as far as it had progressed, was in con form it}'

to law, and would not be a substantial and material obstruction to

navigation if completed on that plan.

PEOPLE V. O'BRIEN et al.

New York Court of Appeals. 1888.

[Ill NY. i.]i

;C/>t<J;^<«l>vi--u < Charles F. Tahor^i Attorney-General, and William A. Paste, for

U , the People ; Denis O'Brien, for the Receiver ; James C Carter andn u , ine reopie ; uems u Jjrien, tor tne Keceiver ; James o. Laner ana
M^ ^ rad^^WW EUhu Hoot, for the Broadway and Seventh Avenue Railroad Company,

JJ~jJ^ I. J defendant ; Albert Stickney and Nelson S. Spencer, for the Twenty-

\
tA^ ^ jj

• third Street Railway Compan}- and Jacob Sharp, defendants ; Edward

in~M/[j( (Z/f^j-,,
^ The reporter's statement is omitted. — Ed.

A.tU %pA ^-f^
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Wirislow Paige, for Mr. Palmer, trustee, etc., respondent; Thomas
Allison^ for the Mayor, etc., respondent; WUUam C. Gulliver^ for

James A. Richmond and Others, respondents.

RuGER, C. J. It will not be unprofitable at the outset to recall some

of the prominent incidents attending the origin and operation of the

Broadway 8urface Railroad Company, for the purpose of obtaining

a clearer view of the situation of tlie parties and their relation to the

subject of the action.

On May 13, 1884, that company filed articles of association and be-

came incorporated as a street railroad company under the [)rovisions of

chapter 252 of the Laws of 1884, a general Act passed to authorize the

formation of such corporations, pursuant to the mode introduced by

the amendment to the Constitution of 1874. By such incorporation

the company became an artificial being, endowed with capacity to

acquire and hold such rights and property, both real and personal, as

were necessary to enable it to transact the business for which it was

created, and allowed to mortgage its franchises as security for loans

made to it, but having no present authority to construct or operate a

railroad upon the streets of any municipality. This right, under the

Constitution, could be acquired only from the city authorities, and they

could grant or refuse it at their pleasure. The Constitution not only

made the consent of the municipal autliorities indispensable to the crea-

tion of such a right, butj by implication, conferred authority upon them

to grant the consent, upon such terms and conditions as they chose to

impose, and upon the corporation the right to acquire it b}- purchase.

The framers of the Constitution, evidently treating the privilege as a

valuable one, which should be disposed of for the benefit of the muni-

cipality, to those who would pay the highest price for it, gave the

municipal authorities the exclusive right to grant the privilege, which

had theretofore been exercised by the legislature alone, and authorized

its acquisition by contract from such municipalitv. {In Re Cable Co.^

109 N. Y. 32 ; Mayor, etc., v. T. & L. R. R. Co., 49 Id. 657.) The
subsequent legislation of the State confirms this view, for at times

it has provided that such right might be sold at auction, and by chapters

65 and 642 of the Laws of 1886, makes it obligatory uiton the municipal-

ities to dispose of such right by public auction to the highest bidder.

Previous to December 5, 1884, this company applied to the muni-

cipality of New York for authority to lay tracks and run cars over

Broadway from the Battery to Fifteenth Street, and on that day, by

resolution of the Common Council, the consent of the cit}- was given

upon the terms and conditions prescribed in the resolution granting it,

among which was the annual payment of a considerable sum of money
to tlie municipality. It is conceded that the Broadway Surface Com-
pany duly accepted the grant, and fully comi)licd with and performed

all of the terms and conditions provided tlierein, to entitle it to acquire,

construct, and operate its road. We know, not onh' from contempo-

rary historj', but from cases which have already reached this court, that
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serious questions have arisen, with reference to the propriety of the

uieaiis by which the corporators of the company obtained this consent

from the municipal authorities, but they are not involved in this case,

and have no bearing upon the questions presented for discussion by the

recoi'd. Tliey were neitlier alleged in the complaint, supported by proof,

or presented in the arguments of counsel. The company subsequently

obtained the favorable report of a commission duly appointed by the

Supreme Court in lieu of the consent of abutting property owners, and

the order of the court confirming the action of the commissioners.

After its incorporation, the Broadway Surface Company mortgaged

its property and franchises as security for contemplated loans, and

authorized its bonds to be put upon the market for sale to the public

generally, and they were largely purchased by investors, without notice

of anv defect in their origin or execution. It also made contracts with

other street railroad companies owning, respectively, lines of road con-

necting with the contemplated line of the Broadway Surface Compan}',

and diverging therefrom to distant parts of the city, for the use of their

several tracks by each other, for which it received a large present

pecuniary consideration from each of said companies besides the ex-

change of mutual benefits and accommodations.

It is not disputed but that upon the entry of the order of confirmation,

the Broadway Surface Railroad Company became vested with the right

of constructing a railroad on Broadway and running cars thereon, to as

fidl an extent as it had power to acquire, or the State and city author-

ities had authority to grant.

In the spring of 1885 the company caused its track to be constructed

over the route authorized, and from that time to the 4th day of INIay,

1886, when it was dissolved by an Act of the Legislature, in connection

with other railroad companies, ran its cars over such road and the con-

necting lines.

On May 14, 1886, in an action between the People, as plaintiflT, and

James A. Richmond, the former President of the Broadway Surface

Railroad Company, as sole defendant, upon the application of the

Attorney-General, one John O'Brien was appointed receiver of the

property formerly belonging to the Broadway Surface Company, by a

justice of the Supreme Court of the third judicial district, in an ex parte

order based upon the summons and complaint in that action, in pursu-

ance of and under the authority alone of the provisions of chapter 310

of the Laws of 1886.

The present .action was a supplementary action brought July 8, 1886,

by the Attorney-General in the name of the People of the State against

the city of New York, the receiver of the Broadway Surface Railroad

Company, and numerous other corporations and persons, alleged to

have had dealings with such company, either as stock-holders, mort-

gagees, creditors, or contractors, for the purpose of obtaining a judg-

ment declaratory of the rights and liabilities of the several parties, as

affected by the dissolution of the corporation, determining the fact as
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to what were assets of the company, and the extent of the interests

of the several parties therein, and restraining the mortgagees, contrac-

tors, and others from taking legal proceedings to enforce their riglits in,

and liens upon the property of the corporation. . . .

We think the material question for discussion here is wliether the

franchise to maintain tracks and run cars on Broadway suivived tlie

dissolution of the corporation, and if so, upon whom the right of ad-

ministering its aifairs devolved. ... A review of the judgment brings

up for consideration propositions very grave in character, not only on

account of the extent of the private interests affected, but because llieir

determination will affect great public questions arising out of the limila-

tions imposed by the Constitution upon the legislative power, over the

propert}' of corporations lawfully acquired.

The statutes upon which the action is predicated, confessedly assume

the right and power of the legislature to wrest from the company its

francliises ; to transfer them to otlier persons, and bestow their value

upon the donees of the State. The statutes contemplate the absohite

destruction of the property of the corporation, and the loss of its value

to the creditors who have made loans in good faitli upon the security of

such property, and tliis action is avowedly prosecuted to accomplish the

purposes of the legislation. It is, therefore, urgently contended by the

Attorney-General that none of the franchises of the corporation survived

its dissolution, and that the mortgages previously given thereon, as

well as all contracts made with connecting street railroads for the

mutual use of their respective roads, fell with the repeal and could not

be enforced.

If it could be supposed for a moment that tliis claim was reasonably

supported by authority, or maintainable in logic or reason, it would
give grave cause for alarm to all holders of corporate securities.

The contention that securities representing a lai'ge part of the

world's wealth are beyond the reach of the protection which the Consti-

tution gives to property, and are subject to the arbitrar}' will of succes-

sive legislatures, to sanction ordestrov at their pleasure or discretion,

is a proposition so repugnant to reason and justice as well as the tradi-

tions of the Anglo-Saxon race in respect to the security of rights of

property, that there is little reason to suppose that it will ever receive

the sanction of the judiciary-, and we desire in unqualified terms to

express our disapprobation of such a doctrine. Whatever might have

been the intention of the legislature or even of the framers of our Con-

stitution in respect to the effect of the power of repeal reserved in Acts

of incorporation, upon the propert}' rights of a corporation, such power
must still be exercised in subjection to the provisions of the Federal

Constitution.

Considering the power which the State has to terminate the life

of corporations organized under its laws, and the authority which its

Attorney-General has by suit to forfeit its franchises for misuse or abuse,

and to regulate and restrain corporations in the exercise of their cor-
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porate powers, there is little danger to be apprehended in the future

from the overgrowth of power, or the monopolistic tendencies of such

organizations, but whatever that danger ma}' be, it is trivial in com-

parison with the widespread loss and destruction which would follow a

judicial determination, that the property invested in cor[)orate secur-

ities was beyond the pale of the protection afforded b}' the fundamental

law. It is not perhaps strange, in the great variet}' of eases bearing

upon the subject, and the manifold aspects in which questions relating

to corporate rights and property have been presented to the courts that

dicta, couched in general language, may be found giving color to the

plaintiff's claim ; but we think that there are no reported cases in

which the judgment of the court has ever taken the franchises or prop-

erty of a corporation from its stock- holders and creditors, through the

exercise of the reserved power of amendment and repeal, or trans-

ferred it to other persons or corporations, without provision made for

compensation.

Among other claims made by the State, it is contended that the

stated term of one thousand years prescribed in its charter, for the

duration of the companj-, constitutes a limitation upon the estate

granted, and that, therefore, the corporation took a qualified estate only

in its franchises, and that the rights reserved by the Revised Statutes

(Laws of 1884 and 1850), and the Constitution, to alter, amend, and

repeal the charters or laws under which corporations might be organ-

ized, also constituted a limitation upon the estate granted, and that

the exercise of the right of repeal by the State accomplished the de-

struction of the corporation and the annihilation of all franchises

acquired under its charter.

It will be convenient in the first instance to consider the nature of

the right acquired by the corporation under the grant of the Common
Council, with respect to its terms or duration. This is to be deter-

mined by a consideration of the language of the grant and the extent

of the interest which the grantor had authority to convey. We think

this question has been decided b}- cases in this court, which are binding

upon us as authority in favor of the perpetuity of such estates. That a

corporation, although created for a limited period, may acquire title in

fee to lands or property necessarv for its use was decided in Nicoll v.

New York cfe Erie Rail/road Com^yany (12 N. Y. 121), where it was

held that a railroad corporation, although created for a limited period

onl}', might acquire such title, and that where no limitation or restric-

tion upon the right conveyed was contained in the grant, the grantee

took all of the estate possessed b}- the grantor.

The title to streets in New York is vested in the city in trust for the

People of the State, but under the Constitution and statutes it had

authorit}' to convey such tille as was necessarj' for the purpose, to cor-

porations desiring to acquire the same for use as a street railroad. The
city had authority to limit the estate granted either as to the extent of

its use or the time of its enjo3ment, and also had power to grant an
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interest in its streets for a public use in perpetuity, whicli should be

irrevocable. ( Yates v. Van De Bogert, 56 N. Y. 526 ; In re Cable

Co., supra.)

Grants similar in all material respects to the one in question have

heretofore been before the courts of this State for construction, and it

has been quite uniforml3' held that they vest the grantee with an interest

in the street in perpetuity, for the purposes of a street railroad. {People

V. Sturtei-ant, 9 N. Y. 263 ; Davis v. Mayor., etc., 14 Id. 506 ; Milhau

V. Sharp, 27 Id. 611 ; Mayor, etc., v. Second Ave. R. B. Co., 32 Id. 261
;

Sixth Ave. R. R. Co. v. Kerr, 72 Id. 330.) ...
The resolution of the Common Council in this case expressly pro-

vided for traffic contracts b}' which the Broadway and Seventh Avenue

Railroad Company should obtain a right to run cars over the tracks of

the Broadway Surface Railroad, and no conditions upon the right

granted to the Broadway Surface Oailroad Company, in respect to the

duration of such contract rights or otherwise, were imposed by the terms

of the grant. It was clearly contemplated by its provisions that the

rights granted should be exercised in perpetuity, if public convenience

required it, by that corporation, or those who might lawfully succeed to

its rights.

When we consider the mode required b}' the statutes and the Consti-

tution, to be pursued in disposing of this franchise, the inference as to

its perpetuity seems to be irresistil)le, for it cannot be supposed that

either the legislature or the framers of the Constitution intended to

offer for public sale property the title to whicli was defeasible at the

option of the vendor, or that such propert}', could be made the subject

of successive sales to clifferent vendees, as often as popular caprice

might require it to be done. Neither can it be supposed that they

contemplated the resumption of property, which they had expressl}'

authorized their grantee to mortgage and otherwise dispose of, to the

destruction of interests created therein by their consent.

We are, therefore, of the opinion that the Broadway Surface Railroad

Company took an estate in perpetuit\' in Broadway through its grant

from the city, under the authority of the Constitution and the Act of

the legislature. It is also well settled by authority in this State that

such a right constitutes propert}' within the usual and common signifi-

cation of that word. {Sixth Ave. R. R. Co. v. Kerr, 72 N. Y. 330;

People v. Sturtevant, 9 Id. 263.)

When we consider the generality with which investments have been

made in securities based upon coriwrate franchises throughout the

whole country ; the numerous laws adopted in the several States provid-

ing for their securitv and enjo3'ment, and the extent of litigation con-

ducted in the various courts, State and Federal, in which they have

been upheld and enforced, there is no question, but that in the view of

legislatures, courts, and the pubHc at large, certain corporate franchises

have been uniforml}' regarded as indestructible by legislative authorit}',

and as constituting property in the highest sense of the term.
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It is, however, earnesth" contended for the State that such a fran-

chise is a mere license or privilege enjoyable during the life of the

grantee only, and revocable at the will of the State. We believe this

proposition to be not only repugnant to justice and reason, but con-

trary to the uniform course of authority in this country. The laws of

this State have made such interests taxable, inheritable, alienable, sub-

ject to levy and sale under execution, to condemnation under the exer-

cise of the right of eminent domain, and invested them witli the

attributes of property generall}'. . . . These rights of property having

been acquired and created under the express sanction and authority of

the State, it remains to inquire whether they were defeasible and subject

to be taken away through the exercise of any power reserved by the

State to alter, amend, and repeal laws or charters. . . . These Acts

should be read and construed together, and, as thus considered, provide

that the legislature may at any time alter, amend, and repeal these

Acts, and may also annul and dissolve charters formed thereunder,

but such dissolution shall not take awa}- or impair any remedy against

such corporation, its officers and trustees, for any liability previously

incurred. The contract proved between the corporation and the State

was intended, in respect to a repeal of the charter, to survive the

dissolution of the corporation, and to determine the rights of parties

interested in the property, in the event of dissolution. By virtue of

this contract the corporation secured rights subject to be taken away
under certain restrictions, and protected itself from an}' consequences

following a repeal of its charter, except those expressly agreed upon.

But even if it be conceded tliat the constitutional provisions place

the right to repeal charters, as well as laws, beyond the power of legis-

latures to waive or destroy, the question still remains as to the effect

of such a repeal upon the franchises of the corporation ; whether it con-

templates anything more tlian the extinction of the corporate life, and

consequent disability' to continue business, and exercise corporate func-

tions after that time, or has a wider scope and effect.

It maj' be assumed in this discussion that the authorit}' of the legis-

lature to repeal a charter, if it has expressed its intention to reserve

such power in its grant, constitutes a valid reservation. Parties to a

contract may lawfully provide for its termination at the election of

either party, anrl it ma}-, therefore, be conceded that the State had

authoritv to repeal this charter, provided no rights of property were

therebv invaded or destroyed. In speaking of the franchises of a cor-

poration we shall assume that none are assignable except by the special

authorit}' of the legislature. We must also be understood as referring

onlj- to such franchises as are usually authorized to be transferred

by statute, viz., those requiring for their enjoyment the use of corporeal

property, such as railroad, canal, telegraph, gas, water, bridge, and

similar companies, and not to those which are in their nature purely

incorporeal and malienable, such as the right of corporate life, the

exercise of banking, trading, and insurance powers, and similar privi-
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leges. The franchises last referred to being personal in character and

dependent upon the continued existence of the donee for their lawful

exercise, necessarily expire with the extinction of corporate life, unless

special provision is otherwise made. (^People v. B.^ F. & C. I. R. R.
Co., 89 N. Y. 84 ; People v. Metz, 50 Id. 61.) In the former class it

has been held that at eouunou law real estate acquired for the use of a

canal company could not be sold on execution against the corporation

separate from its franchise, so as to destroy* or impair the value of such

franchise. {Gue v. Tide Water Canal Co., 24 How. [U. S,] 257),

and by parity of reasoning it must follow that the tracks of a railroad

company, and the frandiisc of maintaining and operating its road in

a pubHc street, are equally inseparable, in the absence of express legis-

lative anthorit}' providing for their severance.

The statute of our State authorizing the sale of the franchise and

propert}' of a railroad company on execution, seems to recognize the

indissohibilit}' of the connection between the corporeal property and its

incorporeal right of enjoyment. It is also to be observed that in none

of the provisions for repeal in this State is there anything contained

which purports to confer power to take away or destro}' property or

annul contracts, and the contention that the property of a dissolved

corporation is forfeited, rests wholly upon what is claimed to be the

necessary consequence of the extinction of corporate life. We do not

think the dissolution of a corporation works any such effect. It would

not naturally seem to have an}' other operation upon its contracts or

property rights than the death of a natural person upon his. (Ulnmma
V. Potomac Co., 8 Pet. 281, 285.) The power to repeal the charter of a

corporation cannot, upon any legal principle, include the power to repeal

what is in its nature irrepealable, or to undo what has been lawfully

done under power lawfully conferred. {Butler v. Palmer, 1 Hill, 335.)

The authorities seem to be uniform to the effect that a reservation of

the right to repeal enables a legislature to effect a destruction of the

corporate life, and disable it from continuing its corporate business

{People ex rel. Kimball v. B. S A. R. R. Co., 70 N. Y. 569 ; Philips

V. Wickham, 1 Paige, 590), and a reservation of the right to alter and
amend confers power to pass all needful laws for the regulation and
control of the domestic affairs of a corporation, freed from the restric-

tions imposed by the Federal Constitution upon legislation impairing

the obligation of contracts. {Munny. Rlinois, 94 U. S. 113, 123.)

We think no well-considered case has gone further than this, while

in many cases such power has been expresslv held to be limited to the

effect stated. In the language of Chief Justice Marshall in Fletcher v.

Peck (6 Cranch, 87, 135) :
" If an act be done under a law, a succeed-

ing legislature cannot undo it. The past cannot be recalled b}' the

most absolute power. Conveyances have been made ; those convey-

ances have vested legal estates, and if those estates may be seized by
the sovereign authority, still that they originally vested is a fact, and
cannot cease to be a fact. AYhen, then, a law is in the nature of a con-

VOL. II. ~ 109
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tract, when absolute rights have vested under that contract, a repeal of

the law cannot divest those rights." It would seem to be quite obvious

that a power existing in tlie legislature by virtue of a reservation only,

could not be made the foundation of an authority to do that which is

expressly inhibited by the Constitution, or afford the basis of a claim

to increase jurisdiction over the lives, liberty, or property' of citizens

beyond the scope of express constitutional power.

Since the decision of the celebrated Trustees Dartmouth College v.

Woodward (4 Wheat. 518), the doctrine that a grant of corporate

powers by the sovereign, to an association of individuals, for public

use constitutes a contract, within the meaning .of the Federal Constitu-

tion, prohibiting State legislatures from passing laws impairing its obli-

gations, has, although sometimes criticised, been uniformly acquiesced

in by the courts of the several States as the law of the land, and ma}'

be regarded as too firmly established to admit of question or dispute.

{People \. Sturtevant, supra; Milhauw Sharp^sxipra; BrooMynCeut.
B. E. Co. v. Brooklyn City R. R. Co. [32 Barb. 364.]) The intimation,

by Judge Story, in that case, that the rule might be otherwise if the

legislature should reserve the power of amending or repealing it, led to

the adoption b}' the legislatures of the various States of the practice of

incorporating such reservations in Acts of incorporation. Whatever

ma}' be the effect of such reservations, it is immaterial whether they

are embraced in the Act of incorporation or in general statutes or pro-

visions of the Constitution. In either case they operate upon the con-

tract according to the language of the reservation. (Morawetz on

Corp. 464.) It is manifest, therefore, that in the absence of such

reserved power, legislatures have no authority to violate, destroy, or

impair chartered rights and privileges, or power over corporations,

except such as they possess by virtue of their legislative authority over

persons and property generally. It is obvious that this reserved power

does not, in any sense, constitute a condition of the grant, and cannot

have effect as such, but is simply a power to put an end to the con-

tract, with such effect upon the rights of the parties thereto as the law

ascribes to it. {SinJcing-Fund Cases, 99 U. S. 700, 748 ; Tomlinson

V. Jessup, 15 Wall. 454, 457.) In speaking of the exercise of this

power by Congress in the Sinldiuj-Fiind Cases, Chief Justice Waite

says: " Congress not only retains . . . [Here follows a passage which

may be found supra at p. 1699.]

The judges dissenting in that case contended that the reserved

power could not be construed as authorizing the alteration, violation, or

nullification of any of the material provisions of the grant, but should

be held to mean simply a reservation of the power to legislate, freed

from the restrictions imposed by the constitutional provisions against

legislation impairing the obligations of contracts. Mr. Justice Bradley

said: "The reserved power in question is simply that of legislation,

to alter, amend, or repeal a charter. This is very different from the

power to violate or to alter the terms of a contract at will. A reserva-
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tion of power to violate a contract, or alter it, or impair its obligation,

would be repugnant to tlie contract itself and void. A i)roviso lepug-

nant to tlie granting part of a deed, or to tlie enacting part of a statute,

is void. Interpreted as a reservation of the right to legislate, the

reserved power is sustainable on sound principles ; but interpreted as

the reservation of the right to violate an executed contract it is not

sustainable."

This dissent proceeded upon the ground that the Acts of Congress

under consideration changed some of the essential features of the con-

tract, and were, therefore, void, as being obnoxious to the provisions

of the Constitution for the protection of life, liberty, and property-.

The majorit}' of the court held, however, that such Acts were simply

an exercise of the power of Congress to regulate the internal adminis-

tration of the affairs of a corporation, which, to a certain extent, it

was unanimousl}^ agreed that it possessed. There was no dispute or

disagreement as to the correctness of the rule stated, that the power of

amendment and repeal was a restricted power, limited b}' the pro-

visions of the Constitution. An interpretation conferring the power of

violating a contract at will upon one of its parties, under a clause

authorizing its amendment or repeal, would seem to be inconsistent

with an}- reasonable notion of the nature of such an instrument, and

beyond the power of parties lawfully to create.

If it is possible to conceive the idea of a repealable grant, certainly

such a grant, accompanied with power to conve}' or pledge the interest

granted, must, on the execution of the power, necessarilj' preclude a

resumption by the grantor of the subject of the grant, or anj- right

of property acquired under it. An express reservation b}- the legis-

lature of power to take away or destroy property lawfully acquired or

created would necessarily violate the fundamental law, and it is equally

clear that any legislation which authorizes such a resnlt to be accom-

plished indirectl}-, would be equall}' ineffectual and void. . . .

We are, therefore, of the opinion that the Broadway Surface Com-
pany took an indefeasible title to the land necessar}' to enable it to

construct and maintain a street railroad in Broadway, and to run cars

thereon for the transportation of freight and passengers, which sur-

vived its dissolution. . . .

The judgments of the Special and General Terms should be reversed

and the complaint dismissed, with costs to the defendant other than the

receiver.

All concur, except Peckham and Gray, JJ., not sitting.^

1 Tliis case presents the final aspect of the long protracted efforts of Jacol) Sharp

and others to place a street railway on Broadway, in the city of New York. See also

People V. Sharp, 107 N. Y. 427 (1887).

In Davis et nl. v. The Manor c^-c. of New York et ai, 14 N. Y. .506 (185G), these

persons had been authorized by a resolution of the Common Council of the city of New
York of Dec. 29, 1852, to lay a double track for a horse railway on Broadway. Upon
an appeal from an order granting an injunction to restrain the construction of the
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track, a new trial was granted on special grounds; but a majority of the court were of

opinion that tlie resolution was void.

In Milliuu et al. v. S/tarp et al., 27 N. Y. 611 (1863), where the same general ques-

tion came up, this was distinctly held, and the defendants were perpetually enjoined

Seldex, J., for the court, said :
" Neither the corporation nor the (,'omuion Council has

been authorized to create a franchise of the character of that described in the resolu-

tion under consideration. It follows that tlie resolution, relating to a suljject not

witiiiu the powers of the body passing it, is merely void.

" On otlier grounds, without reference to its cliaracter as creating a franchise, the

resolution is equally objectionable. It was not, as has been insisted, au act of legisla

tiou, but on the contrary, it possesses all the characteristics of, and was in fact, a con-

tract. It was held to be a contract in the case of The People v. Sturtevant (9 N. Y.

273), and but a slight examination of its provisions is requisite to show the correctness

of that decisiou. Prior to its acceptance by the defendants, the resolution was only a
proposition, having no binding force whatever. It was certainly not tlien a law, and
since that time the Common Council have taken no action upon it. Upon its acceptance

(if valid), it became a contract between two parties, binding each to the observance of

all its provisions. It was something more than a mere executory contract between the

parties. It amounted also to an immediate grant of an interest, and, it would seem, of

a freehold interest in the soil of the streets to the defendants. The rails, when laid,

would become a part of real estate, and the exclusive right to maintain them perpetu-

ally is vested in the defendants, tlieir successors, and assigns. I say perpetually, be-

cause there is no limitation in point of time to the continuance of the franchise, and
uo direct power is reserved to the corporation to terminate it. Indirectly such termi-

nation miglit, perhaps, be effected, after the expiration of ten years, by making the

exercise of the privileges so burdensome through the increase of license fees as to com-
pel their abandonment. This, however, could only be accomplished through the aid of

State legislation ; and if we assume that the laws of tlie State in that respect are to

remain unchanged, the privileges granted are perpetual. The title to the rails when
permanently attached to the land, and such right in the land as may be requisite for

their perpetual maintenance, are therefore granted to the defendants by the resolu-

tion. The exclusive use of the rails when laid for the purpose for which they were

designed, would also, as I think, belong to the defendants. Other people might drive

across them, and to some extent along them, with ordinary carriages, but they would

Jiave no right to run cars upon them for their own convenience or profit. Any use

which the public could have of them, not exercised through the defendants' franchise,

would depend upon the fact that the rails would not entirely exclude from the ground

they miglit occupy, the character of a public street. The public might continue to

pass over the track (when not in use by the defendants), but that must be done with

such inconvenience, more or less, as the rails might occasion. No direct benefit could

be derived bv the public, or by individuals not interested in the road, from its construc-

tion, otherwise than through the use of the cars to be run upon it. Indirectly, other

benefits niij;ht arise, and possibly of sufficient ma.L'nitude to overbalance the inconven-

ience arising from its construction and use. Whether this would be so or not, is a

question the .solution of which does not belong to this tribunal, and I should express

no opinion in regard to it if I had formed any. So far as that question is involved in

the present case, it is already conclusively determined against the defendants, and my
present purpose is only to show the importance, the exclusive character, and the per-

manency of the powers conferred, or attempted to be conferred, upon the defendants

by the resolution. If that resolution should be sustained, no power woula main in

the corporation to remove the railway after its construction, if it should prove to be a

nuisance, or to reduce the rate of fare, if it should be found unreasonably high,

or to compel the introduction of any improved method of conveyance, if at any future

time such method should be invented, without the consent of tlie defendants or their

successors; and the powers of the corporation over the street in many other respects

would be abridged. Those powers were given to the corporation as a trust, to be held

and exercised for the benefit of the public, from time to time, as occasion might require.
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RAILROAD COMMISSION CASES.

Supreme Court of the United States. 1886.

[116 U. S. 307.]

This was a suit brought by the Farmers' Loan and Trust Compan}',

a New York corporation, to enjoin the Railroad Commission of Missis-

sippi from enforcing against the Mobile and Ohio Railroad Company
the provisions of the statute of Mississippi passed March 11, 1884, en-

titled " An Act to provide for the regulation of freight and passenger

rates on railroads in this State, and to create a commission to super-

vise the same, and for other purposes." . . .

The case was heard on demurrer to the bill. The Circuit Court [of

the United States for the Southern District of Mississippi] rendered a

decree allowing the injunction, and from that decree this appeal was

taken.

3Ir. JohnW. C. Watson, for appellants ; Mr. P. Hamilton also filed a

brief for appellee.

Mr. Chief Justice Waite delivered the opinion of the court. After

stating the facts in the language above reported, he continued

:

The argument in support of the decree below is :

and they could neither be delegated to others, nor effectually abridged by any Act of

the corporate authorities. [The People v. Kerr, 27 X. Y. 188; Preslnjterian Church v.

Mayor, .Jr., 5 Cowen, 538 ; Coates v. Mai/or, if-c, 7 Id., 585 ; Gos-Ier v. Corporation of
Georrjetown, 6 Wheat. 593.) Such trust is, in this respect, governed by the general
principle, that the duties of a tru.stee cannot be delegated without express power for

that purpose conferred by the author of the trust. (Hill on Trustees, 175, 540, Phil,

ed., 1846.)

" The defendants' counsel insists that the resolution is not a contract, but a license,

revocable at the pleasure of the Common Council. This position cannot be reconciled

with the decision in Tlie People v. Sturtevant, supra, nor with the principle declared by
the Supreme Court of the United States, in the Dartmouth College case (4 Wheat.
519), and other kindred cases, in substance, that grants of such franchises, though
made by Acts in form legislative, become, when accepted and acted upon, contracts,

not subject to be recalled or modified, except in -accordance with express reservations
contained in the grants. Xo such reservation is made by the resolution in question,

and the privileges which it grants, if within the power of the Common Council, are
already beyond the control of any future Act of that body. (Smith's Com. §§ 252,

253.) No reservation of that kind, however, would have been of any service, as it

could not supply the defect of power. The resolution is, therefore, void, for the rea-

sons that it purports to create a franchise which the common council had no power to

create; to vest in the defendants an exclusive interest in the street, which the Common
Council had no power to convey; and to divest the corporation of the exclusive control
over the street, which has been given to it as a trust for the use of the public, and which
it is not authorized to relinquish."

And so A'. 0. .f-c. R. R. Co. v. N. 0. 44 La. Ann. 728 (1892) ; Parkhurst v. Cap. Citi/

Ry. Co., 23 Oreg. 471 (1893) ; Lake Roland Elev. Ry. Co. v. Ma>ior ,fc. of Baltimore et

al., 77 Md. 352 (1893) ; Bait. Trust, ^-c. Co. v. Mayor, <^c. Bait., 64 Fed. Rep. 1.53 (1894).

Compare Belleville v. Citiz. Horse Ry. Co., 38 N. E. Rep. 584 (111. 1894). — Ed.
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1. That the statute under which the commissioners are to act impairs

the obligation of the charter contract of the Mobile & Ohio Railroad

Company
;

2. That it is, so far as that compan}- is concerned, a regulation of

commerce among the States
;

3. That it denies the company- the equal protection of the laws ; and
deprives it of its pi'operty without due process of law

;

4. That it confers both legislative and judicial powers on the com-
mission, and is thus repugnant to the Constitution of Mississifjpi ; and

5. That it is void on its face by reason of its inconsistencies and un-

certainties.

Tliese several positions will be considered in their order.

1. The provisions of the charter on which the claim of contract rests

are found in §§ 1, 7, and 12, as follows: . . . [These sections give the

usual power to transport b}' steam or otherwise, to make by-laws,

manage their affairs, and to fix and regulate charges.]

From this it is claimed that the State granted to the company, for

the full term of its corporate existence, that is to say, forever, the right

of managing its own affairs and regulating its charges for the trans-

portation of persons and property-, free of all legislative control.

It is now settled in this court that a State has power to limit the

amount of charges by railroad companies for the transportation of per-

sons and property- within its own jurisdiction, unless restrained b}'

some contract in the charter, or unless what is done amounts to a regu-

lation of foreign or interstate commerce. Railroad Co. v. Maryland,

21 Wall. 456 ; Chicago, Burlington, <jt Quincy Railroad Co. v. Iowa,

94 U. S. 155 ; Peik v. Chicago & Northwestern Railway Co., 94 U.S.

164 ; Winona & St. Peter Railroad Co. v. Blake, 94 U. S. ISO ; Rug-
gles V. Illinois, 108 U. S. 526, 531. This power of regulation is a

power of government, continuing in its nature, and if it can be bar-

gained away at all it can only be by words of positive grant, or some-

thing which is in law equivalent. If there is reasonable doubt, it must

be resolved in favor of the existence of the power. . . .

Such being the rule, and such its practical operation, we return to

the special provisions of the charter on which this case depends, and

find, first, the authority given the corporation to carry persons and

property. This of itself implies authority to chaige a reasonable sum

for the carriage. In this way the corporation was put in the same

position a natural person would occupy if engaged in the same or like

business. Its rights and its privileges in its business of transportation

are just what those of a natural person would be under like circum-

stances ; no more, no less. The natural person would be subject to

legislative control as to the amount of his charges. So must the cor-

poration be. That was decided in Railroad Co. v. Ilaryland ; Chi-

cago, Burlington, & Quincy Railroad Co. v. Iowa ; Peik v. Chicago

dt Xorthwestern Railway Co.; Winona & St. Peter Railroad Co. v.

Blalie / and Ruggles v. Jllinois ; all cited above.
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Next follows the power of the directors to make b3--laws, rules, and

regulations for the management of the affairs of the company, but it is

expressly provided that such by-laws, rules, and regulations shall not

be contrary to the laws of the State. This we held in Buggies v. Illi-

nois included laws in force when tlie charter was granted, and those

which came into operation afterwards as well. It is true that tlie clause

which thus limits the power of the directors is found in the middle of

the sentence which confers the power, but it clearly was intended to

refer to everything that might be done in this wa}' " touching ... all

matters whatsoever that ma}" appertain to the concerns of said com-

pany." There is nothing here, therefore, which in any manner implies

a contract on the pait of the State to exempt the company from the

operation of laws enacted within the scope of legislative power for the

regulation of the business in which it is authorized to engage.

The case turns consequently on § 12, which is, "that it shall be law-

ful for the company . . . from time to time to fix, regulate, and receive

the toll and charges by them to be received for transportation," etc.

This would have been implied from the rest of the charter if there had

been no such provision, and it is argued that, unless it had been

intended to surrender the power of control over fares and freights, this

section would not have been inserted. The argument concedes that

the power of the company under this section is limited by the rule

of the common law which requires all charges to be reasonable.

In Munii V. Illinois, 94 U. S. 113, and Chicago, Burlington S Quincy

Railroad Co. v. loioa, above cited, this court decided that, as to

natural persons and corporations subject to legislative control, the

State could, in cases like this, fix a maximum beyond which any

charge would be unreasonable, and that such maximum when fixed

would be binding on the courts in their adjudications, as well as

on the parties in their dealings. The claim now is that b}- § 12 the

State has surrendered the power to fix a maximum for this com-

pany, and has declared that the courts shall be left to determine

what is reasonable, free of all legislative control. We see no evi-

dence of any such intention. Power is granted to fix reasonable charges,

but what shall be deemed reasonable in law is nowhere indicated.

There is no rate specified, nor any limit set. Nothing whatever is said

of the wa}^ in which the question of reasonableness is to be settled.

All that is left as it was. Consequentlv, all tlie power which the State

had in the matter before the charter, it retained afterwards. The power

to charge being coupled with the condition that the charge shall be

reasonable, the State is left free to act on the subject of reasonableness

within the limits of its general authority as circumstances may require.

The right to fix reasonable charges has been granted, but the power of

declaring what shall be deemed reasonable has not been surrendered.

If there had been an intention of surrendering this power, it would

have been easy to sa}' so. Not having said so, the conclusive presump-

tion is there was no such intention. . . .
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From what has thus been said, it is not to be inferred that this

/yjLfi^tl^ power of Uaiitation or reguUition is itself without limit. This power to

//

.

regulate is not a power to destroy, and limitation is not the equivalent

^f / of confiscation. Under i)retence of regulating fares and freights, the

1~hixJl ^^ State cannot require a railroad corporation to carry peisons or propert}'

y p without reward ; neither can it do that which in law amounts to a tak-

^^^^(^AAn<.^ ^ ing of private propert}' for public use without just compensation, or

/pAA frJ without due process of law. What would have this effect we need not

/ ij V y, now say, because no tariff has yet been fixed by the commission, and

4jy<^^^ the statute of Mississippi expressly provides " that in all trials of cases

L^j^jjA t(\ brought for a violation of any tariflf of charges, as fixed b}' the commis-

f , sion, it ma}- be shown in defence that such tariff so fixed is unjust."

yXX.CMAX'^i^ It is also claiuied that the charter contains a contract binding the

//

/

State to allow the company, at all times and in all ways, to manage its

/Xm^'^^^^ • own affairs through its own board of directors, and that the obligation

of this contract will be impaired if the provisions of the statute are

enforced by the commissioners. As has already been seen, the power

of the directors is coupled with a condition that their management shall

be in accordance with the laws of the State. This undoubtedly means

with such laws as may be constitutionally enacted touching the admin-

istration of the affairs of the company. The present statute requires

the company, 1, to furnish the commissioners with copies of its tariflfs

for all kinds of transportation ; 2, to post in some conspicuous place

at each of its depots the tariflf approved by the commissioners, with the

certificate of approval attached ; 3, to conform to the tariff as approved

without discrimination in favor of or against persons or localities

;

4, to furnish the commissioners with all the information they require

relative to the management of its line, and particularly with copies of

all leases, contracts, and agreements for transportation with express,

sleeping-car, or other companies to which they are parties ; 5, to report

all accidents within the limits of the State attended with any serious

personal injury ; 6, to make quarterly returns of its business to the

commissioners, which returns shall embrace all the receipts and ex-

penditures of its railroad ; 7, to provide at least one comfortable and

suitable reception room at each depot for the use and accommodation

of persons desiring or awaiting transportation over its road; and 8, to

keep at all times in such reception rooms a bulletin board which shall

show the time of the arrival and departure of trains, and when any

passenger or other train transporting passengers is delayed, notice

of the extent of the delay and the probable time of arrival as near

as it can be ascertained.

The second and third of these requirements relate only to the duty

of the company to keep its charges within the limit of the tariflf

approved by the commissioners without discrimination in favor of or

against persons or localities. The first, fourth, and sixth are clearly

intended as a means of furnishing the commissioners with the infor-

mation necessary to enable them to act understandingly in fixing the
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tariff. Whether under these provisions tlie compaii}- can be required

to make a report of or give information about its business outside of

Mississippi is a question we do not now undertake to decide. Tlie

second, fifth, seventh, and eightli are nothing more than reasonable

police regulations for the comfort, convenience, and safety- of those

travelling upon the road or doing business with the compau}' in the

State.

The commissioners have power, 1, to approve, and if need be to fix

the tariflT of charges for transportation, both of persons and pi-opert\-,

by which the company must be governed, and to exercise a watcliful

and careful supervision over such tariff; 2, to notify the company of

the times and places when and where the propriet}- of a change in ex-

isting tariffs will be considered ; 3, to entertain complaints made by
any person against a tariff which has been approved, on the ground

that the same is in an}' respect for more than a just compensation, or

that the charges amount to or operate so as to effect unjust discrimina-

tion, and, after due notice to the compan}' and proper inquiry had, to

make any changes that may be deemed proper ; 4, to repair to the

scene of an accident within the State attended with serious personal

injur}-, and inquire into the facts and circumstances thereof, to be

recorded in the minutes of their proceedings, and embraced in the

annual report they are required to make to the Governor for transmis-

sion to the legislature; 5, to inspect the depots of all railroads oper-

ated in the State, and to see that comfortable and suitable reception

rooms are provided ; and 6, to institute all necessary suits for the

recovery of the penalties prescribed by the statute for a violation of its

provisions. The first three of these relate entirely to proceedings for

fixing charges and supervising the tarifl!*, and the rest, like the correla-

tive requirements of the company, are mere police regulations which
the commissioners are to enforce. All this comes clearly within the

supervising power of the State in the administration of the afllairs

of its domestic corporations.

We conclude, therefore, that the charter of the company contains no
contract the obligation of which is in any way impaired by the statute

under which the commissioners are to act.^

[Justices Haulan and Field gave dissenting opinions. Blatch-
FORD, J., did not sit. In the course of his opinion, Harlax, J.,

said:] "The court concedes that the power which the State assorts,

by the statute of 1884, of limiting and regulating rates, does [not]

involve the power to destroy or to confiscate the property of these

companies ; and, consequently, it is said, the State cannot compel
them to carry persons or property without reward, nor do that which

in law would amount to a taking of private property for public use

without just compensation. And reference is made to that clause of

1 See Minn. Sr St. Louis Ri/. v. Emmons, 149 U. S. 364, 367 (1892) ; iV. Y. <5- N. E.

R. R. Co. V. Bristol, 151 U. S 556, 567 ; s. C. supra, pp. 687, 689 ; Eagle Ins. Co. v. Ohto,

153 U. S. 446 (1894).— Ed.
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the statute which provides ' that in all trials of cases brought for a vio-

lation of an}' tariff of charges, as fixed by the commission, it may be

shown in defence that such tariff so fixed is unjust.' But if I do not

misapprehend tlie effect of the opinion, it means to declare that where

the tariff of charges fixed by the commissioners does not certainl}" work
the destruction or confiscation of these properties, or amount in law to

taking tliem for public use witliout just compensation, the charges

so established must be acce[)ted by the courts, as well as by the com-

panies, as reasonable, and, therefore, not be held or treated as ' un-

just' in any prosecution under the Act for disregarding such tariff.

I cannot otherwise interpret the observation that the legislature ma}'

establish a maximum, any charge in excess of which must be deemed
by the courts and the parties to be unreasonable.

" In expressing the foregoing views I would not be understood as

denying the power of the State to establish a railroad commission, or to

enforce regulations— not inconsistent with the essential charter rights

of the companies — in reference to the general conduct of their merely

local business. My only purpose is to express the conviction that each

of these companies has a contract with the State whereby it is ex-

empted from absolute legislative control as to rates, and under which

it may, through its directors, from time to time, witliin the limit of

reasonableness, establish such rates of toll for the transportation of

persons and i)roperty as it deems proper, — such rates to be respected

by the courts and by the public, unless they are shown affirmatively to

be unreasonable."

In £,tfalo East Side B. R. Co. v. Buff. Str. R. i?. Co., Ill N. Y.

132 (1888), RuGER, C. J., for the court, said: "The plaintiff and de-

fendant are respectively incorporated street railroad companies, located

in the city of Buffalo, and the action was brought upon a contract to

recover a sum stipulated to be paid, as liquidated damages, upon a

breach thereof by either party, that should reduce its rates of fare

below the prices authorized to be charged under the statutes in force

on May 3, 1872, each party thereby agreeing to make no change

therein, without the consent of the other. This contract was claimed

to have been made by authority of chapter 474 of the Laws of

1872. Subsequent to this contract the legislature, by chapter 600 of the

Laws of 1875, enacted, in substance, that it should be unlawful for any

street railroad company in Buffalo to charge more than five cents for

each passenger carried on their respective roads, without regard to the

distance travelled. This price was considerably less than the amount

authorized to be charged by the former statute.

" Immediately thereafter the defendant reduced its rates of fare to

the price authorized by the Act of 1875, and this reduction constitutes

the breach of the contract relied upon for a recovery.

" No question is made but that if the Act of 1875 was a valid enact-

ment, the defendant was required to conform to it, and would have a
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good defence to the action. It is, however, claimed by the plaintiff that

the Act was unconstitutional and void, inasmuch as it impaired the

obligation of contracts. The only contract claimed to have been im-

paired is the one sued upon.

" Among the defences made to the action is the claim that the agree-

ment had terminated before the alleged breach by virtue of its own
limitation, and it is also urged that a reasonable construction of the

language of the agreement shows that its obligations were not intended

to survive any statutory reduction of the rates of fare chargeable upon

such railroads.

" There is no express provision in the contract providing for the

period of its duration, but there are several which furnish strong grounds

for the inference that the parties did not intend that it should continue

after an unfavorable change in the rates of fare. Among these pro-

visions it is only necessar\' to refer to one, providing that ' the said

part}' of the first part, so long as it receives for the transportation of

passengers the fare allowed by law on the 3d day of May, 1872, and no

longer,'* will make connections with roads to be built by the party of the

second part, and run a sufficient number of cars to accommodate all

passengers applying for transportation, etc. ; and another contained in

the fifth paragraph, which provides tliat the part}' of the first part

agrees that it will, during the continuance of the contract, charge the

same rates for the transportation of passengers over its railroads, or

any part thereof, that it is ' permitted to charge by the statutes in force

regulating the same on the 3d day of May, 1872, and that it will not

make any change in such rates without the consent of the party of the

second part.' Similar provisions were contained in the contract relat-

ing to the obligations of the party of the second part, and contemplat-

ing the termination of the contract upon the same contingency.
" It is quite clear that the parties had in view a condition of affairs

under which they would not be permitted to charge and receive the

rates of fare authorized by former Acts, and in that event expressly

provided for the termination of the contract.

" But the plaintiff contends that the rates authorized on May 3, 1872,

still continue, so far as these two companies are concerned, by force of

the obligations of their contract, and the constitutional inhibition upon

the State from passing any law impairing its effect. We are not im-

pressed with the soundness of this contention. It was competent for

the parties to agree upon any period as the duration of their contract,

and they might, if they chose to do so, provide that it should cease

upon the passage of even an unconstitutional law. . . . We are, there-

fore, of the opinion that the contract, so far as this provisiorr was con-

cerned, had terminated by force of its own limitation when the Act of

1875 was enacted. . . .

" But we are further of the opinion that the Act of 1875 was a valid

exercise of legislative power, and did not impair the obligations of any

contract, within the meaning of the constitutional provision.
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^ "The inability of one legislature to limit or control the legislative

action of its successors is a familiar principle which needs no citation

yto support it. (Pres. Church v. City of Nexv York^ 5 Cow. 538.)

"The same authority which confers upon one bod3' the power of

legislation authorizes its successors, in the exercise of their duty, to

cliMuge, alter, and annul existing laws when, in their judgment, the

[)ul)lic interest requires it. In the performance of their duty of legislat-

ing for the public welfare, each successive body must, from necessit}-,

be left untrammelled except b}' the restraints of the fundamental law,

and when called upon to act upon subjects which concern the health,

morals, or interests of the people, as affected by a public use of prop-

erty for which compensation is exacted b}' its owners, they are unlim-

ited by constitutional restraint. It is unnecessar}- to discuss this

proposition with much fulness, as it was conceded b3' the appellant

upon the argument, and is repeated in its printed brief, that the au-

thority of the legislature in the exercise of its police powers could not

be limited or restricted by the provisions of contracts between indi-

viduals or corporations. Pacta prlvata publico juri derogare non
possunt.

" This proposition is also abundantl}' established by authority." ^
. . .

1 And so Ballard v. A^o. Pac. R. R. Co., 10 Mont 168.

lu Mui/or V. Twenty-third St. Rij. Co., 113 N. Y. 311, 317, in holding valid a statute

requiring a street railway company to pay into the treasury of the City of New York
one per cent of the gross receipts of its business, instead of a license fee, as before

prescribed, Earl, J., for the court, said :
" Under its reserved power [tlie legislature]

cannot deprive a corporation of its property, or interfere with or auuul its contracts

with tliird persons (People v. O'Brien, 111 N. Y. 1). But it may take away its fran-

chise to be a corporation, and may regulate the exercise of its corporate powers. As
it has the power utterly to deprive the corporation of its franchise to be a corporation,

it may prescrilie the conditions and terms upon which it may live and exercise such

franchise. It may enlarge or limit its powers, and it may increase or limit its bur-

dens. It is sometimes said that the alteration under sucli reserved power must, how-

ever, be reasonable, and it must always be legislative in its character, and consistent

with the scope and qbjects of the corporation as it was originally constituted."

In Pennsi/lvania R. R. Co. v. Miller, 132 U. S. 75, 82 (1889), Blatchford, J., for

the court, said :
" Prior to the Constitution of 1873, and under the constitutional pro-

vi.sions existing in Pennsylvania before that time, the Supreme Court of that State

had uniformly held that a corporation with such provisions in its charter as those con-

tained in the charter of the defendant, was liable, in exercising the right of eminent

domain, to compensate only for property actually taken, and not for a depreciation of

adjacent property. The 8th section of Article XVI. of the Constitution of 1873 was

adopted in view of those decisions, and for the purpose of remedying the injury to in-

vi(iual citizens caused by the non-liability of corporations for such consequential dam-

ages. Although it may have been the law in respect to the defendant, prior to the

Constitution of 1873, that under its charter and the statutes in regard to it, it was not

liable for such consequential damages, yet there was no contract in that charter, or in

any statute in regard to the defendant, prior to the Constitution of 1873, that it should

always be exempt from sucli liability, or that the State, by a new constitutional pro-

vision, or the legislature, should not have power to impose such liability upon it, in

cases which should arise after the exercise of such power. But the defendant took its

original charter subject to the general law of the State, and to such changes as might

be made in such general law, and subject to future con.stitutional provisions or future
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In iV. T., Lake Erie, and Western R. R. Co. v. Pa., 153 U. S. G28

(1894), on eiTOi" to the Supreme Couit of Peiiusylvania, the question

rehited to the validity of certain taxes assessed under authority of

Pennsylvania, in respect to bonds and evidences of debt issued b}' the

plaintiff in error, and held and owned by residents of Pennsylvania.

The company contended that a statute of 1885, purporting to uutiiorize

the assessment, was repugnant to tiie Constitution of the United States.

E. J. Phelps and 3L E. Olmslead., for plaintitf in error ; W. M. Ilensal.,

Attorney-General of Pennsylvania, for defendant in error.

Mr. Jdstice Haklan, after stating the case, delivered the opinion

of the court.

The principal question in the case is whether the Commonwealth of

Pennsylvania may, consistently with the Constitution of the United

States, impose upon the New York, Lake Erie, and Western Railroad

Compan}' the duty — when paying in the city of New York the interest

due upon scrip, bonds, or certificates of indebtedness held by residents

of Penns3lvania— of deducting from the interest so paid the amount

assessed upon bonds and moneyed capital in the liands of such residents

of Pennsylvania. The court recognizes the far-reaching consequences

of its determination of this question, and has, therefore, bestowed upon

it the careful consideration which its importance demands. . . .

The fundamental propositions upon which the argument of counsel

for the State is based are tliat the New York, Lake Erie, and Western

Railroad Company is a private corporation of another State ; that it has

no right to do business In Pennsylvania without the permission of that

State, and that it is, therefore, subject at all times to such reasonable

regulations as may be prescribed by Pennsylvania, whether those regu-

lations relate to taxation or to the business or property of the compan\'

in that Commonwealth. . . .

Assuming, for the purposes of this case, the correctness of the posi-

tion taken by the learned Attorney-General of Pennsylvania tliat the

commerce clause of the Constitution of the United States has no bear-

ing upon the present inquir}', we are of opinion that the fourth section

of the Act of 1885, in its application to this railroad compan}', impairs

the obligation of the contract between it and Pennsylvania, as disclosed

by the Acts of 1811 and 1846, and b}- what was done by that company
upon the faith of those Acts. Those Acts prescrilie the terms and

conditions upon which Pennsylvania assented to the company's con-

structing and operating its road through limited portions of its territory.

Those terms have been fully indicated in the statement of this case, and

need not be repeated. When the State, by the Acts of 1841 and 1846,

gave this assent the possibilit}' that the company- might misuse or abuse

the privileges granted to it, or violate the provisions of those Acts, was

general legislation, since there was no prior contract with the defendant, exemptins^ it

from liability to such future general legislation, in respect of the subject-matter

involved."

And so Curtis v. Whitnei/, 13 Wail. 68.— Ed.
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not overlooked ; for, by the seventh section of the Act of 184G, into

which, by its second section, all the restrictions, prohibitions, privileges,

and provisions contained in the Act of 1841 were imported, it was de-

clared that the right of the legislature to repeal it was reserved, " if the

said company shall misuse or abuse the privileges hereby granted, or.shall

violate an}' of the privileges [provisions] of this Act." And tlie ques-

tion whether the privileges granted had been misused or abused, or the

provisions of the Act violated, was to be determined b}' scirefacias issued

out of the Supreme Court of Pennsylvania. § 7. There is no claim in

the present case of any violation by the railroad company of the provi-

sions of the Acts of 1841 and 184G specifying the terms and conditions

upon which it acquired tlie right, so far as it depended upon State legisla-

tion, to enter Pennsylvania and construct and operate a part of its road

within the territory of that Commonwealth. Consistently with those

terms and conditions, Pennsylvania cannot withdraw the assent which

it gave, upon a valuable consideration, to the construction and opera-

tion of the defendant's road within its limits. Nor can the right of the

company to enjo}' the privileges so obtained be burdened with conditions

not prescribed in the Acts of 1841 and 1846, except such as the State,

in the exercise of its police powers, for purposes of taxation, and for

other public objects, may legally impose in respect to business carried

on and property situated within its limits.

The argument in behalf of the State leads, logically, to the conclusion

that notwithstanding the provisions of tlie Acts of 1841 and 1846, pre-

scribing the terms upon which the company acquired the privilege of

constructing and operating its road in that State, Pennsylvania could,

in its discretion, change those terms and impose any others it deemed

proper. If the State amended those Acts so as to increase the sum to

be paid annually into the State treasury, as a bonus, from ten thousand

to one hundred thousand dollars, the argument made by its Attorney-

General would sustain such legislation upon the ground that the State,

at the outset, could have exacted the larger amount from the company

as a condition of its entering the State with its road. To any view

which assumes that the State could — so long, at least, as the railroad

company performed the conditions of the Acts of 1841 and 1846—
burden the company with conditions that would substantially impair

the right to maintain and operate its road within Pennsylvania upon

the terms stipulated in those Acts, we cannot give our assent. No such

terras as those named in the Act of 1885 were imposed prior to the

building of the road in Pennsylvania, and the road having been con-

structed in that State upon the faith of the legislation of 1841 and 1840,

and with the assent of the State given for a valuable consideration paid

b}' the company, its maintenance in Pennsylvania cannot be made the

pretext for imposing such conditions as those prescribed in the Act of

1885.

But it is said that regulations prescribed after the construction of the

road, applicable to railroad companies doing business in the State, —
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such regulations being reasonable in their character, — should be deemed
to have been within the contemplation of the parties when those Acts

were passed, and, therefore, not in violation of the agreement under

which the company entered the State for the puri)ose of transacting

business there ; and that it should not be assumed that the State in-

tended to surrender or bargain away its authority to establish such

regulations.

Of the soundness of this general proposition, there can be no doubt,

in view of tlie settled doctrines of tliis court. Tlic contract in question

left unimpaired the power of the State to establish such reasonable

.regulations as it deemed proper touching the management of the busi-

ness done and the property owned by the railroad company in Pennsyl-

vania, which did not materially interfere with or obstruct the substantial y Ij <rf~~fv
enjoyment of the rights previously granted. But the fourth section of ^>
the Act of 1885 is not within that categorj'. It assumes to do what

the State has no authority' to do, to compel a foreign corporation to act,

in the State of its creation, as an assessor and collector of taxes due in

Pennsylvania from residents of Pennsylvania. Under the sanction of

the laws of New York, the defendant corporation executed prior to the

passage of the Act of 1885 bonds, with interest coupons attached, pay-

able in that State and not elsewhere. It gave mortgages to secure the

payment of those bonds and coupons, according to their tenor. Neither

tlie bonds, nor tlie coupons, nor the mortgages, contain anything that

would, in law, justifj' the compau}' in refusing to meet its obligations,

according to their terms and without deduction on account of taxes due

from the holders of such bonds or coupons residing in another State.

We have seen that the bonds and coupons in question were pavable to

bearer, and that it was practically impossible for the company, when
the coupons were presented for payment, to ascertain who, at that time,

realh' owned them or the bonds from which the\- were detached, or

whether the coupons were owned b}' the same person or corporation

that owned the bonds. This fact is quite sufficient to show the unrea-

sonable character of the regulations attempted to be applied to this

company under the Act of 1885. This view is strengthened b}' the

fact that tlie coupons were negotiable instruments, and, being detached

from the bonds, were separate obligations, passing b}- delivery, upon
which an action could have been maintained by tlie holder, indepen-

dently of the ownership of the bonds. Sueli is the settled doctrine of

commercial law as declared b}- this court. Chirk v. Iowa City, 20 A\^all.

583; Hartman v. Greeiihoii\ 102 U. S. 672, 684; Koshkonong v.

Burton, 104 U. S. 668. And it is the doctrine of the Supreme Court

of Pennsylvania, which has declared that " the coupons of railroad

bonds are negotiable instruments, and ma}' be sued on by tiie holder

separately from the bonds, and interest from the date of demand and

refusal of payment may be recovered." County of Heaver v. Arm-
strong, 44 Penn. St. 63.

If Pennsylvania, in order to collect taxes assessed upon bonds issued
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by its own corporations and held b}' its resident citizens, could require

those corporations to deduct the required amount from tlie interest

wlien the coupons are presented by holders known at the time by tlie

corporation paying the interest to be residents of that State,— and it

may be admitted, in this case, that the State, if not restrained by a

valid contract to which it was a party, could establish such a regula-

tion,— it does not follow that the State may impose upon foreign corpo-

rations, because of their doing business in that State with its permission

given for a valuable consideration, any duty in respect to the mode in

which they shall perform their obligations in other States.

The New York, Lake Erie, and Western Railroad Companj' is not.

subject to regulations established by Pennsylvania in respect to the

mode in which it shall transact its business in the State of New York.

The money in the hands of the company in New York to be applied by

it in the payment of interest, which by the terms of the contract is pay-

able in New York 'and not elsewhere, is property beyond the jurisdic-

tion of Pennsylvania, and Pennsylvania is without power to say how the

corporation holding such money, in another State, shall apply it, and to

inflict a penalty upon it for not applying it as directed by its statutes ;

especially' ma}' not Pennsylvania, directly or indirectly, interpose between

the corporation and its creditors, and forbid it to perform its contract

with creditors according to its terms and according to the law of the place

of performance. No principle is better settled than that the power of

a State, even its power of taxation, in respect to propeit}', is limited to

such as is within its jurisdiction. /State Tax on I^oreign-held JBonds,

15 Wall. 300, 319 ; Railroad Co. v. Jackson, 7 Wall. 262; St. Louis

V. Ferry Co., 11 Wall. 423 ; Delaware Railroad Tax, 18 Wall. 206.

The fallacy of the contrary view is in the assumjition that this lail-

road company, by purchasing fiom Pennsylvania the privilege of con-

structing and operating a part of its road through the territory of that

State, there!)}' impliedl}' agreed to submit to such regulations as that

State should, at any subsequent period, adopt in respect to tlie mode in

which it should, in the State of New York, apply mone}' in its hands

in discharge of the obligation to pay interest to the holders of its bonds

residing in Pennsylvania. But, for the reasons stated, this assumption

is unwarranted by any sound principle of law, or by the circumstances

under which the railroad company obtained the assent of Pennsylvania

to build and maintain its road through that State.

It is due to the learned counsel who argued this case that something

be said, before concluding this opinion, about certain authorities upon

which great reliance was placed.

Reference was made by counsel for the company to the decision of

this court in the case of State Tax on Foreign-held Bonds, 15 Wall.

300, 320, which case involved the validity of a Pennsylvania statute of

1868, requiring corporations, created by and doing -business in that

State, to deduct from the interest paid on its obligatiotts- the tax assessed

on such interest by the State. It was attempted to make that statute
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applicable to interest pa^-able on bonds held b\' non-residents of

Pennsylvania. . . . [For this case see supra, p. 1258. The court here

quotes a passage from the opinion, beginning at "The tax laws," near

the bottom of p. 1265, followed by another on p. 1282, beginning at

" It is a law which int^rfei-es."]

If the present case involved any question as to the authoritj'-or dutv

of the railroad company to deduct anything from the interest paid on
its scrip, bonds, or certificates of indebtedness, when held by non-

residents of Pennsylvania, the case of State Tax. on Foreign-held Bonds
would be decisive against the State. But no such question is here

presented. The statute of 1885 onl}- applies to scrip, bonds, or certifi-

cates of indebtedness issued to and held by residents of Pennsylvania.

Counsel for the State insisted that the present case is controlled by
JielVs Gap liailroad Co. v. Fennsylcania, 134 U. S. 232, reaffirmed in

Jennings v. Coed Midge Improvement and Coal Co., 147 U. S. 147.

It is onl}' necessar}' to observe that the corporations which complained

in those cases of the tax assessed,, under a Pennsylvania statute, upon

their loans held bv residents of Pennsylvania, were Pennsylvania cor-

porations. No question arose in either of those cases as to the authorit\'

of Pennsylvania to make a corporation of anotlier State an assessor or

collector of taxes assessed bv or under the authority of Pennsylvania

against residents of Pennsylvania. Nor does the case now before us

involve any question as to the extent to wliich the State maj- tax prop-

erty within its limits belonging to the railroad conipanv.

The views we have expressed are sufficient for the disposition of the

case, without considering other grounds upon which, it is contended,

the judgment below was erroneous.

The judgment of the Supreme Court of Fennsglrania is reversed,

and the cause is remandedfor further proceedings not inconsistent

with this opinion.

3^ ^^. 0-^ ^^^<i^

REAGAN V. FARMERS' LOAN AND TRUST COMPANY. -rKvoca^iAVv^ V
SupREiiE Court of the United States. 1894. jL^jbdltXiX^ /Ucl^ -

[154 U. S. 362.] 1 - Cf^a.^ A 0^^^^

On April 3, 1891. the Legislature of Texas passed an Act to estab- fic4r>< ^
lisli a railroad commission with power, among other things, to regulate ^ -k- .(/(/CU

rates for the transportation of passengers and freight. The commi^ision /> - //

was directed to make " reasonable rates ;
" before these were fixed, the -"q*^

^^
ra

i 1road companies to be affected were entitled to notice and a hearing- y\.A . ^^^ -'^^^'^

The rates fixed were to be incontrovertible and to be dcetned reason- /- / ^fliJxi
able, fair, and just, unt il finally found otherwise npon a direct action

"^ ^
brouaht by the dissatisfied party, such actions to take precedence of all "pti ^ vt'-*'^^-*^

^ The statement of facts is shortened.— Ed.

VOL. ir. — no
O^^-^ -La^/a^^

. f^^^Xk UU /U0&^ .fvu^ \fV^ XKKni-f^ ^ .x^^t^^K^^AA? -
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"tla. AdLtt .

'Tv-M-.-v/aX'Vs^ others on the docke t. In the trial of these actions " the burden of

/^'itayW^^^'^'^ i>i'Q<>J sl'^1^ i'<?st upon tlie plaintiff, who must show by clear and satisfac -

tory evidence that the rates, reguUitions [&c.]. complained of are nn-

reasonable and unjust. " Under this Act the plaintiffs in error were

appointed commissioners, and after due proceedings established regu-

lations.. The defendant in error above named, as trustee under an

instrument to secure certain bonds of the International and Great

Nortiiern Railroad Company, filed a bill in the Circuit Court of the

^ji/\ <*-*>>- United States for the Western District of Texas to restrain the com-

missioners and the Attorne3--General from enforcing these regulations,

alleging them to be unreasonable and unjust. From a decree in favor

of the plaintiffs below, the commissioners and the Attorney-General

a2)pcaled to the Supreme Court.

3Ii'. Charles A. Culberson.^ Attorney-General of the State of Texas,

for appellants, to the point that the suit was against the State of

Texas ; J/r. John 7*7 Dillon and 3fr. E. 13. Jyruttschnitt (with whom
were Mr. Herbert B. Tamer and Mr. John J. McCook on the brief),

fi*j Cc. /ifi-^ for appellee, upon the effect of the Fourteenth Amendment upon the

, . . ' power of the States to regulate and control railway fares and charges
;

Mr. Alexander G. Cochran., Mr. Winslow S. Pierce, and Mr. R. S.

Lorell filed a brief for the International and Great Northern Rail-

road Company, cross-comi)lainant and appellee ; Mr. J. W. Terry and
Mr. George W. Peck filed a brief in the interest of the Gulf, Colorado,

and Santa Fe Railroad Company ; 3Ir. Henry C. Coke (with whom
\Xjl ^'iis Mr. W- S. Simkins on the brief), closed for appellants.

Mr. Justice Brewer, after stating the case, delivered the opinion of

the court. [The court first considered some objections to the jurisdic-

tion .
]

Still another matter is worthy of note in this direction. In the

famous Dartmouth College case, 4 AVlieat. 518, it was held that the

charter of a corporation is a contract protected b}- that clause of

I
the National Constitution, which prohibits a State from passing any law

^|P^^'^'^^~ impairing the obligation of contracts. The International .ind Grpn t.

Northwestern Railroad Company is a corporation created by the State

. of Texas . The charter which created it is a contract whose obligation s

Xam/U z^'^'^'" neither party can repudiate without the consent of the other. All that

£oJb.>w%. ' i^ within tlie scope of tliis contract need not be determined. Obviouslj-,

one obligation assumed by the corporation was to construct and operate

a railroad between the termini named ;
and on the other hand, one obli-

gation assumed ])v tlie State was that it would not prevent the company
from so constructing and operating the road . If the charter had in

terms granted to the corporation power to charge and collect a definite

sum per mile for the transportation of persons or of property, it would

not be doubted that that express stipulation formed a part of the obliga-

tion of the State which it could not repudiate.\
"

Whether, in tlie absen ce i

ix^ CKAJU-i^

•^ ;:: ^ of an express stipulation of tliat character, there is not implied in the ) ^
<D^ \

0-^^^ grant of the right to construct and operate , the grant of a right to ^

Xr^tCK LaUax Ay^O^d^ ^\/^lArC\ Ar-e-&<^
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/ f4-
^ t~~

1

charge and collect such tolls as will enable tlic company to successfully ^ .

operate the road and return some profit to those who have invested ^-^^ " '^

th eir money in the construction, is a (|uestion not as yet determined.^iXu xttvk^o

It is at least a question which arises as to the extent to wiiich that con- -JljJJ^

tract goes, and one in which the corporation has a riglit to invoke tlie »

An^ judgment of the cou rts ; and i f the corporation, a citizen of the State
, , /% J^^ f

has the rigiit to maintain a suit for the determination of tliat question , / / / 4/
(;lonrly a citizen of another State, wlio has, under authority of the ^^^^

laws of the State of Texas, become pecuniarily interested in, equital)ly Cxa,.C<-j^«^
iiidppd \hf bpnpfifi al owner of. the property of the corporation, may ^ / .

invoke the judgment of the Federal courts as to whether the contract ^-^'
.

^

rights created by tlie charter, and of^which it is thus the beneficial Aca/uV '^"-^'

own er, are violated by subsequent acts of the State in limitation of the il • X^
right to collect tolls. Our conclusion from these considerations is that

tlie objectioa to the jurisdiction of the Circuit Court is not tenable, and ^ ^^s
this, whether we rest upon the provisions of the statute or upon the ytAjyu^twl-

general jurisdiction of the court existing by virtue of the statutes of ca^ t\'X>^
Congress, under the sanction of the Constitution of the United States.

*^ C 4^
Passing from the question of jurisdiction to the Act itself, there can A^(\mXS~

be no doubt of the general power of a State to regulate the fares and /^/vj^cL^ttM.

freights which may be charged and received by railroad or other carriers, ^^ jjt

and that this regulation can be carried on b}' means of a commiss ion. (a ^
Such a commission is merelj' an administrative board created l)y the

^^^^
^

State for carrying into effect tlie will of the State as expressed by its A^^"^ ^/)'
legislation. Railroad Commission Cases, 116 U. S. 307. No valid -/j^^^ .^aaJ

objection, therefore, can be made on account of the general features ^^~jf nuS^~
this Act ; those by which the State has created the railroad commission '

and intrusted it with the duty of prescribing rates of fares and freights—^^'«-'-<'"^^

as well as other regulations for the management of the railroads of the ci^t^A- *\s

Specific objections are made to the Act, on the ground that, b}' sec- ^^^
/j ^ ,

tion 5, the rates and regulations made by the commission are declared x^ JlXa^c

conclusive in all actions between private individuals and the companies, ./-/j;:^^',^ i}\

and that b}- section 14 excessive penalties are imposed upon railroad . , /?
"

corporations for an}- violation of the provisions of the Act ; and thus, tAu./U.^M

as claimed, there is not only a limitation but a practical denial to rail- -4-v ^^x^Ubtt^
road companies of the right of a Judicial inquiry into the reasonableness j_ ^n
of the rates prescribed by the commission. The argument is, in sub- f/^

,

stan ce, that railroad companies are bound to submit to the rates pre-^ jeL4~'^^
scribed until in a direct proceeding there has been a final adjudication -

th at the rates are unreasonable , which final adjudication, in the n ature ''*^^
f[_ ,/

of thi ngs, cannot be reached for a length of time ; that meanwhile a .t-^^y^
^^^

failure to obey those regulations ex|)oses the company, for each separate ^ yo^^yi^y^'
fare or freight exacted in excess of the prescribed rates, to a penalty so j

enormous as in a few d^ys to roll up a sum far above the entire value of '^^-^^
_

the property ; that even if in a direct proceeding the rates should be pu/A^-*^

adjudged unreasonable, there is nothing to prevent the commission from.<



cC/^k.
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jj/ay:iy re-establishing rates but slightly changed and still unreasonable , to set

/U)M/X^ aside which requires a new suit, with its length of delay ; and thus, as is

^-i;^^.^ claiuied, the railroad coujpanies are tied hand and foot and bou nd to

^ sul)mit to whatever illegal, unreasonable, and oppressive regulations

!(/ aJI/A'^ may be prescribed by the commission .

It is enough to say in respect to these matters, at least so far as this

case is concerned, that it is not to be supposed that the legislature of

any State, or a commission a|)|)ointed under the authority of any State,

wi ll ever engage in a deliberate attcn)pt to cripple or destroy institution s

o f such great value to the community as the railroads, but wijl alway s

act with the sincere purpose of doing justice to the owners of railroad

property, as well as to other individuals ; and also that no legislation of

a S tate, as to the mode of proceeding in its own courts, can abridge o r

modify the powers existing in the Federal courts, sitting as courts of

equity . So Mint if in anv casp, there should be finy mlh^tflke^) action

on t.iie pa.rt of a State, or its commission, injurious to the rights o f a

railroad corporation, any citizen of another State, interested directly

therein, can find in the Federal court all the relief which a court of equ i
t

}•

is justified in giving. We do not deem it necessary to pass upon these

specific objections because the fourteenth section or any other section

^ a <t4\i4 '

<ut<y
/ .{rvta- prescribing penalties may be dropped from the statute without affecting

the validity of the remaining portions ; and if the rates established by

the commission are not conclusive, they are at least prima facie evi-

dence of what is reasona1)le and ju st. . . . The penalties and provision,

as to evidence, were simply in aid of the main purpose of the statute.

They may fail, and still the great body of the statute have operative

force, and the force contemplated by the legislature in its enactment.

Take a similar body of legislation — a tax law. There may be incor-

porated into such a law a provision giving conclusive efll"ect to tax deeds,

and also a provision as to the penalties incurred by non-payment of

taxes. These two provisions may, for one reason or another, be ob-

noxious to constitutional objections. If so, they may be dropped out,

and the balance of the statute exist. It would not for a moment be

presumed that the whole tax system of the Stale depended for its

validit}- upon the penalties for non-payment of taxes or the effect to be

given to the tax deed. \^[e, therefore, for the purposes of this case,

-7 / -/-/ wr/i.
assume that these two provisions of the statute are o|>cn to the cons ti-

lAA*-^^ tutional objections made against them. "We do not mean by this to

iiii o/hJjj^ impl^y that they are so in fact, but simply that it is unnecessary to

. .. consider and determine the matter, and we leave it open for I'utiu'e

(tI 1m*. CtvxA ' consideration.

vi
4).

^^ appears from the bill that, in pursuance of the powers given to it

/,I>-^(7V/^JM. by this Act. the State commission has made a body of rates for fares and

t aT freights. This body of rates, as a whole, is challenged by the plaintiff

\'
. as unreasonable, unjust, and working a destruction of its rights of prop-

TacoA ^^^ erty. The defendant denies the power of the court to entertain an in-

^^ -y^j( quirv into that matter, insisting that the fixing of rates for carriage bj' .

f^JiU X (L^ (^^"^

i
CuT^ /i-^ AJLx <^-
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a public carrier is a matter wholly within the power of the legislative

department of the government and beyond examination by the courts. tvJ2A /\/f '='<.

It Is dou btless true, as a general proposition, that the formation o_f a
\jl^cjtx:<^^

t.n.-JFf o f chnro-ps for tiie transportation bv a common carrier of persons

or property is a legislative or administrative rather than a judicial fun c- J\ cX^ o^aMA^,

tion. Yet it has always been recognized that, if a carrier attempted to ^ ik fyjlj^^^

(;h ;iro-ft a shipper an unreasonable sum, the courts had jurisdiction to in- ^ \j^
({u ire into that matter and to award to the shipper any amount exacted ^^.jiji-*-^-^'-^

from him in excess of a reasonable rate ; and also in a reverse case ,r^^^_j^ • r

to render judgment in favor of the carrier for the amount found to be a CP -U <^^

reasonable charge. The province of the courts is not changed, nor (I .

^^^^^
the limit of judicial inquiry altered, because the legislature instead of "V^-^^j^-^^y^

Uie carrier prescribes the rates.' The courts are not authorized to <^i.c.>c-e»^'^^»jM"

revise or change the body of rates imposed by a legislature or a com-

mission ; they do not determine whether one rate is preferable to an- "^
^j

other, or what under all circumstances would be fair and reasonable

as between the carriers and the shippers ; they do not engage in any

mere administrative work ; but still tiiere can be no doubt of the ir

power and duty to inquire whether a body of rates prescribed by a legis-

lature or a commission is unjust and unreasonable, and such as to work

a practical destruction to rights of property, and if found so to be, to

restrain its operation . In Chicago, BnrUngton <£• Qu'mcy Railroad

V. Iowa, 94 U. S. 155, and Pelk v. Chicago & JSforthLoestern Railway,

1 See supra, p. 672. There are sever.il quite different situations, viz . : 1 . Where ,

as in tills case, an appeal to the courts on the general question of reasonjihloness is

expresslv allowed ; g. Whore, as in Chic. Rii. Co. v. Minneiinta. snm-n. p. fifiO nnapiienl

to the courts is provideil for ;
3. Where, as in the Englisli case of Pickering Philips v.

The Lond. S^- N. W. Ri/. Co., 66 L. T. Rep. 721 (1 892), the right of appeal from the

railwav commissioners is qualified (Eng Stat. 1888, ch. 25, s. 17), bv excluding all

"
qiiftstioiis of fact." As to the effect of such an exclusion on the question of reason- r— ^

ableuess, see that case. /^^^-^ ~i>C<-A^

In Austin v. Cem. Assoc. 2 8 So. W. Rep. .528, 530 (Dec, 1894), the Supreme Court j
of Texas (Gaines, C. J.), in considering the question whether the court couhl adjudge ^"^^"^I^Y^^vtA-

unreasonable an ordinance authorized by the city charter, said :
" I t is doubtless within rf f~^ fiAA/^ -^

the power of the legislature to make arbitrary laws, provided thev neither infringe V) '
'

the Constitution of the State nor that of the United States. We are not iirepared to ^^ /V'fitYvUt cK

sav that it could not delegate that power to a municii)al corporation . But, liefore i t ^ ^ i

sh ould be held that such grant was intended, it would seem tliat the language of the ^f( uaA^ ^^

W(jl AjuixA^^f^<^«^

charter should be sufficiently explicit clearly to manifest that intention ;(and in the

absence of such language we think it should also be hold that it was not the intention

to confer authority to make an arbitrary and uni-easonahle law. It occurs to us that f? fi "~~fgr\

it is upon this princii)le that the court proceed when thev hold, as is generally held, 'm-i
'"^^^

(J

'

that tlie oriiinance of a municipal corporation must be reasonable . We are therefore . /v-.^^
of opinion thatit was not the intention of the legisl.ature to confer power upon the

City Council of the city of Austin either to prohliihit the burial of the dead within the -t- /i,y^\AyWf^
i right of its citizens to provide places j ^-d-

oAcXwruXu
limil&^f the c ity or to unreasonably restrict the

for that ])urpose within such limits. In a case like this, whether the ordinance be

reasonable or not must depend upon the circumstances of the particular restriction as _^ f*!!^
affoc liiijy the people who are to be subjected to its control. When the facts are deter- ^^^ ^""^

I

miged . we think the question of the reasonableness of the ordinance is one of law
, C/rv\^\A.y<X>C

which must be decided by the court." — Ed.

i\\,^C
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/L^(^<XAx.OlXM/V< g^ u_ g_ jgjj.^ ^j^g question of legislative control over railroads was prc-

jJ[JL, sented, and it was held that the fixing of rates was not a matter within

^ I

"

the absolute discretion of the carriers, but was subject to legislative

j/^ iOJ. control. As stated b}- Mr. Justice Miller, in Wabash &c. Railway v.

n^tcAA^cJ^^M -tlli'iois, 118 U. S. 557, 5G9, in respect to those cases:

A " The great question to be decided, and which was decided, and which

/) AClXJ^ was argued in all those cases, was the right of the State, within which

N , a railroad compau}' did business, to regulate or limit the amount of an}'

(P oAAMJ^ of tljese traffic charges."

ry^ 7^ ^^ There was in those cases no decision as to the extent of control, but

^ u^ only as to the right of control. This question came again before this

(^^^ . ( court in Railroad Commissio?i Cases, 116 U. S. 307, 331, and while the

()t,y^^ £LAA^ ' right of control was reaffirmed a limitation on that right was plainly

, y //j^ jntimated in the following words of the Chief Justice :

(/tcZAAj (^^ 't From what has thus been said, it is not to be inferred that this

^~f~^ A ul power of limitation or regulation is itself without limit. This power to
\j-UA^^

^ regulate is not a power to destro}', and limitation is not the equivalent

\^/^^,-iXAMA , of confiscation. Under pretence of regulating fai-es and freights, the

I ( V State cannot require a railroad corporation to carr}' persons or property

y u
f

\^tjL/:^
-without reward; neither can it do that which in law amounts to a tak-

LKJ\^ ing of private property for public use without just compensation, or

J;L/a.>€UX'<^ ^ without due process of law."

r This language was quoted in the subsequent case of Doio v. Beidel-
-./Oif\A^ ^^^^^^ J 25 U. S. 680, 689. Again, in Chicago & St. Paul Railway v.

-fv ^iJvVcv-, Minnesota, 134 U. S. 418, 458, it was said by Mr. Justice Blatchford,

f
•. speaking for the majority of the court : "The question of the reason-

A*^^ -^ ableness of a rate of charge for transportation b}' a railroad company,
'

i involving as it does the element of reasonableness, both as regards the

P"^"^
'

company and as regards the public, is eminently a question for judicial

-LvvyvAAiix-
investigation, requiring the process of law for its determination."^ A>iAAAA<w. ^^^ .^ Chicago & Grand Trunk Railway v. Wellman, 143 U. S.

- jC/^^-tA^ 339, 344, is this declaration of the law :

Ij ^ "The legislature has power to fix rates, and the extent of judicial

^v„^ VUx>i.
interfei-ence is protection against unreasonable rates."

COu/xC .
Rudd V. New York, 143 U. S, 517, announces nothing to the con-

trary. The question there was not whether the rates were reasonable,

^ju^/XJi - ^^"t whether the business, that of elevating grain, was within legislative
^^^^-"^^

control as to the matter of rates. It was said in the opinion : " In the

<^<lif\A
"^ ^ cases before us, the records do not show that the charges fixed by the

(J r statute are unreasonable." Hence there was no occasion for saying any-

C^/MAAxA, thing as to the power or duty of the courts in case the rates as established

H
^ ' had been found to be unreasonable. It was enough that upon examin-

MlM C4r\AMA
g^f-j^j-j jf^ appeared that there was no evidence upon which it could be

^ -xJ1a^v\. adjudged that the rates were in fact open to objection on that ground.

IJ^^*"^'^''^'^
These cases all support the proposition that while it is not the province

^jj^^^^t^.,,;^..^^ of the courts to enter upon the merely administrative duty of framing a

L (1 tari ff of rates for carriage, it is within the scope of judicial power and a
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part of judicial duty to restrain anything which, in the form of a regula-
^^Jj^^ . _

tion of rates, operate.s to deny to the own ers of property invested in

tViP hn^^in ess of transportation that equal protection which is the con-

stitu tional right of all owners of other property. There is notliing new f ^xx oA .

or strange in this. It has always been a part of tlie judicial function to
^ ^^^^.^^^

determine whether the act of one party (whether that party be a single
Q^^^^^^jr^Ju^

individual, an organized body, or the public as a whole) operates to .

•/? ? 6
divest tlie other party of any rights of |)erson or proi)erty . In every Oyt^/uS!

constitution is the guarantee against the taking of private property for

public" purposes without just compensation. The equal protection of

the laws which, by the Fourteenth Amendment, no State can deny to

tlie individual, forbids legislation, in whatever form it may be enacted, Q
by which the property of one individual is, witliout compensation, ^^^'•^^'^'^^

wrested from him for the benefit of another, or of the public. This, -^/^^<\^^
lA as has been often observed, is a government of law, and not a govern- v

^j^

. ^5' ment of men, and it must never be forgotten that under such a govern- l^^J^^
•*'

'

ment, with its constitutional limitations and guarantees, the forms of J^<:l^WV
law and the machinery of government, with all their reach and power,

^^ ^,^^aJt~
fJ^'^ must in their actual workings stop on the hither side of the unneces-

yLX^ sary and uncompensated taking or destruction of any private property, tXA. /Ho^/
I . legally acquired and legally held. It was, therefore, within the compe - Jlk^KA^'*^^'^

1

JfOJi/^ tency of the Circuit Court of tlie United States for the Western District ytHju^j ca a. ~

of Texas, at the instance of the plaintiff, a citizen of another State , to'-^

enter u pon an inquiry as to the reasonableness and justice of the rates

prescribed by the railroad commissiolv! Indeed, it was in so doing only
>^^ exercising a power expressly named in the Act creating the commission .^ ^..^ct/v^jUsL

A classification was made by the commission, and different rates / Cjr^^^j^J^

established for diflTerent kinds of goods. These rates were prescribed ^
by successive circulars. Classification of rates is based on several .xy^ t*^-*-^ •

considerations, such as bulk, value, facility of handling, etc. ; it is
/i 4- *

recognized in the management of all railroads, and no complaint is here /dt^-^^

made of the fact of classification, or the way in which it was made by ^ ^cL^ /\y^-o^

the commission. By these circulars, rates all along the line of classifica- • ajjl^
tion were reduced from those theretofore charged on the road. The "^

challenge in this case is of the tariff as a whole, and not of any particu-/^-^ ^"^

lar rate upon any single class of goods. As we have seen, it is not the^^ "^ ,iM^
"

function of the courts to establish a schedule of rates . It is not, there- j ^
fore, within our power to prepare a new schedule or rearrange thi s. Our lP^^^-^^ ""

inquiry is limited to the effect of the tariff as a whole, including therein Jzuyryi-4^\^ .

the rates prescribed for all the several classes of goods, and the decree^ y jyu/r'
must either condemn or sustain this act of quasi legislation. If a law q/ /

b^-adjudged invalid, the court may not in the decree attempt to enact a

law upon the same subject which shall be obnoxious to no legal objec- ^^

tions. It stops with simply passing its judgment on the validity of the^^^^ , ,c^

act before it. The same rule obtains in a case like this. z//x/^
We pass then to the remaining question, Were the rates, as prescribed

^'''^^^^

by the commission, unjust and unreasonable? ...
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And now, what deductions are fairly to be drawn from all the facts

before us? Is there anything which detracts from the force of the gen-

eral allegation that these rates are unjust and unreasonable? This

clearly appears. The cost of tliis raili'oaii pro^xM-ty wns iP;40.000.000
;

it cannot be replaced to-day for less than $25,000,000. There are

% 1 5,000,000 of mortgage bonds outstanding against it, and nearl y

8 10,000,000 of stock. These bonds and stock vpprpspn t mnnny j_n-

vested in tlie construction of this road . Th e owners of the stock have

never received a dollar's worth of dividends in return for their invest-

ment. The road was thrown into the bands of a receiver for default

in uayment of the interest on the bond s. T he earnings for the last

three years prior to the establishment of these rates was insufflcien t to

pa}' the operating ex|)enses and the interest on the bonds. In order to

(AxCV/^^

make good the deticiencv in interest the stock-holders have pu t their

hands in their pockets and advanced over a million of dollars. The
supplies for the road have been purchased at as cheap a rate as possib le.

» ^^^. j,-^..Tlie office rs and employes have been paid no more than is necessary to

1^ secure men of the skill and knowledge requisite to suitable o|)eration of

/ .W^JXx. C^ the road. B}- the voluntary action of the company the rate in cents per

ton per mile has decreased in ten years from 2.03 to 1 .30. The actua l

reduction by virtue of this tariff in the receipts during the six or eigh t

months that it has been enforced amounts to over $150,000. Can it be

th at a tariff which under these circumstances has worked such results

to the parties whose money built this road is other than unjust and

unreasonable ? Would any investment ever be made of private capital

in railroad enterprises with such as the proffered results?

It is unnecessary to decide, and we do not wish to be understood as

laying down as an absolute rule, that in every case a failure to produce

some profit to those who have invested their money in the building of a

road is conclusive that the tariff is unjust and unreasonable. And j-et

justice demands that every one should receive some compensation for

the use of his money or properly, if it be possible without prejudice to

the rights of others. There may be circumstances which would justify

such a tariff ; there may have been extravagance and a needless expen-

diture of money ; there may be waste in the management of the road
;

enormous salaries, unjust discrimination as between individual shippers,

resulting in general loss. The construction may have been at a time

when material and labor were at the highest price, so that the actual

cost far exceeds the present value ; the road may have been unwisely

biiilt, in localities where there is no sufficient business to sustain a road.

Doubtless, too, there are many other matters affecting the rights of the

community in which the road is built as well as the rights of those who

have built the road.

But we do hold that a general averment in a bill that a tariff as

established is nnjus;t and unreasonable,

facts that the road cost far more than

^. xy:^

is supported by the admitted

the amount of the stock and

bonds outstanding that such stock and bonds represent money in -

A

<X/3 v^\i

r^^j.-'-Xy-^lj^

jLJ^^X^^b^ , w^-v^Ai^v^ . O^ i;^ ex oOS^^^-^e^^^
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vested in its construction : that there has been no waste or mismanao;e-

ment in the construction or operation
; that supplies and labor have

been purchased at the lowest possible price consisteut with the successful

operation of the road ; that the rates voluntarily fixed by the comi^any

have been for ten years steadily decreasin<y until the aggregate decrease

has been more than fifty per cent

;

tha t under the rates thus voluntarily

established, the stock, which re|)resents two-fifths of the value, has never

received anythiug in the way of dividends , and that for the last three

years the earnings above operating expenses have been insufficient to pa y
the interest on the bonded debt, and that the proposed tariff, as enforced,

will so diminish the earnings that they will not be able to pay one-ha lf

the interest on the bonded debt above the operating expenses ; and that

such an averment so supported will, in the absence of any satisfactory

showing to the contrary, sustain a finding that the proposed tariff is un-

just and unreasonable, and a decree reversing it being put in force.

It follows from these considerations that the decree as entered must
be reversed in so far as it restrains the railroad commission from dis-

charging the duties imposed by this Act, and from proceeding to estab-

lish reasonable rates and regulation s ; but must be affirmed so far onl3' as

it restrains the defendants from enforcing the rates already established .

The costs in this court will be divided.^

^"L^. GA/vn -^tx-'*'^

THE BINGHAMTON BRIDGE. \^^^^'*^ Q^ ^^^

Supreme Court of the United States. 1865. Jyl^ '^-^'^ -^^a^.^^ ~

[3 Wall. 51.] 2 --feu>L^ (K Kri^yi.

D. S. Dickenson, for the Binghamton Bridge Co.; Mr. Mijgatt, (A^A4n.<Ly^^'^

Mr. Justice Davis delivered the opinion of the conrt.^ ... v^ p
The plaintiffs in error brought a suit in equitv in the Supreme Court <^ | O^i^ W<««-

in New York, alleging that they were created a corporation by the ^ .owOC
legislature of that State, on the 1st of April, 1808, to erect and main- ^

. p -i-

tain a bridge across the Chenango River, at Binghamton, with per- A<4^
petual succession, the right to take tolls, and a covenant that no other J^%. tM^
bridge should be built within a distance of two miles either way from

'^'^

their brido-e : which was a grant in the nature of a contracFthat can- c<-^^^ ^

not be impaired . The complaint of the bill is, that notwithstanding e^Ann^OA^^

1 And so Com. v. Cov. Bridge Co., 21 S. W. Rep. 1042 (Kv. 1893). Compare Brass, t^-^ ^^^'-O

V. No. Dak., 153 U. S. 391 ; Budd v. .V. Y., 143 U. S. 517 ; s". C. supra, p. 804 ; Chic. Si-c. JHt f h' jCj
Rfl- Co. V. Minnesota, 134 U. S. 418 ; s. c. supra,^. 660; Wellman v. Chic. ^-c. Rij. Co.,

'^^^^''^ A.'T*^

83 Mich. 592, 620 (1890) ; and the note supra, pp. 668-673. — Ed.
'

|

2 The statement of facts is omitted.— Ed. /'^iV-^v</cA (h "OwJ^
3 Nelson, J., not sitting, being indisposed.

AAAjtMxA A. X^^a^^^^fJt, i>/ -iooo rs^^Xjijur^. IU0AJJK \ArtX^ WlNCA 'tZ* ^/^(i.^

fi^r^, q^..^A. -tiAx X^ JLouu^a^Kx. tVvJc«.y Co. "}l.iJ\JL ^^oy^ "W^

,ej«a-
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h/
S>u<-o 'Tttxjt

- ^^® Chenango Bridge Company' have faithfully' kept their contract with

n ^ the State, and maintained for a period of nearly fift}' years a safe and
^4^ o^iAA^'V suitable bridge for the accommodation of the public, the Legislature o f

(Xy<^(f- CA^*^ - New York, on the 5th of April, 1855. in [)laiu violation of the contract

-nu^j-^ iru-iu'P^ the State with them, authorized the defendants to build a bridge

ly. (f across the Chenango River within the prescribed limits, and that the

r\A^ ^^^p±5 bridge is built and open for travel.

/ '

djl- (;u^^ The bill seeks to obtain a perpetual injunction against the Bingham -

V^^^^^ ton Bridge Company, from using or allowing to be used the bridge

iX_^j^ AAxx-M-*A\hu s built, on the sole ground that the statute of the State, which

aJCv\M lA tw authorizes it, is repugnant to that provision of the Constitution of the

^ \) United States which says that no State shall pass any law impairing

ifJ^cA. 0\M~ tlip nblitrnt.ion nf contiacts. Such proceedings were had in the inferior

courts of New York, that the case finally reached and was heard in the
'^^ Court of Appeals, which is the highest court of law or equity of the
H> /!j>a^^i-t^ State in which a decision of the suit could be had. And that court

L^ jg^^r^-^^held that the Act, by virtue of which the Binghamton Bridge was

. bu ilt, was a valid Act, and rendered a final decree dismissing the bi ll.

{XaJ< AmA.ol - Everything, therefore, concurs to bring into exercise the appellate

L. ' ^ power of this court over cases decided in a State court, and to support

. v)y the writ of error, which seeks to re-examine and correct the final judg-

tujt C(/V|o.
jijent of the Court of Appeals in New Y'ork.

£-yy^A^ The questions presented by tliis record are of importance, and have

Jr- received deliberate consideration.

"io M/Vi.
jj^ jg g^j^l ^j^^^ ^ljg revising power of this court over State adjudica-

i-jjjj^^^^tiUA, - tions is viewed with jealousy. ]f so, we say, in the words of Chief

J^_
'

f^ Justice Marshall, " that the course of the judicial department is marked

^^^*A out by law. As this court has never grasped at ungranted jurisdiction,

\jL^ '^^ ^* never will, we trust, shrink from that which is conferred upon it."
yv«..=^^ucc«^

The constitutional right of one legislature to grant corporate privileges

44«j ApjC'f'^W^ and franchises, so as to bind and conclude a succeeding one, has been

LJi J "^Jt tlenied. We have supposed, if anything was settled by an unbroken

WV- •^^^^^''^^
course of decisions in the Federal and State courts, it was, that an

AjJj^)^fJi^ H Act of incorporation was a contract between the State and the stock-

X-X-
holders. All courts at this day are estopped from questioning the doc-

A/*. Y^f^^ trine . The security of property rests upon it. and every success ful

L en terprise is undertaken, in the unshaken belief that it will never be

(t'^Tfo.^^
\

^-^^ (1>^. A departure fi'om it now would involve dangers to society tha t

\ c t- k~
t-annot be foreseen, would shock tlie sense of justice of the country,

<::^A^ J^^ unhinge its business interests, and weaken, if not destroy, that respect

h/ /Ps ' ^^ ^
'^vhich has always been felt for the judicial department of the gove rn-

IM- (j "^^^^^'^Tj
^

nient. An attempt even to reaffirm it, could only tend to lessen its

X^a.j^juJ>r^ force and obligation. It received its ablest exposition in the case of

1 -c^^Cft. Dartmouth College v. Woodward, 4 "Wheat. 418, which case has ever

iC" since been considered a landmark by the profession, and no court has

j^j^o^^ A^ -
since disregarded the doctrine, that the charters of private corporations

C7l^il/K''M "^ iix/^^u^x^ -U^ ^f\^l^ .tx.^;ta-^ ,w^^
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-

are contracts, protected from invasion by the Constitution of the Un ited Ql .
^^^^^^^ ^

State s. And it has since so often received the solemn sanction of this / ^ /

court, that it would unnecessarily lengthen this opinion to refer to the ^[fid^ 'l^/j-OJl

cases, or even enumerate them. ^ ctaX^^^
The principle is supported by reason as well as authority. It was ^/

well remarked by the Chief Justice, in the Dartmouth College Case, yiA/^'^ X/tX.

"that the objects for which a corporation is created are universally
^ j^^(pA2^-{n. "tijof

such as the government wishes to promote. They are deemed bene- _ / ^
ficial to the country, and this benefit constitutes the consideration, and-^^-*-^^'^

in most cases the sole consideration for the grant." The purposes to (X^e^ ^/°
be attained are generally beyond the ability of individual enterprise, /; rx4^/^^
and can only be accomplished through the aid of associated wealth. Ll^^^-^

/J\
This will not be risked unless privileges are given and securities fur- ^ rf Q^L£>tA --

nished in an Act of incorporation. The wants of the public are often / • .

so imperative, that a duty is imposed on government to provide for CL^-^^ ^^ ^
them ; and as experience has proved that a State should not directly ^ c><.^*.-*^

attempt to do this, It is necessarj' to confer on otliers the faculty' of
p jJljuJ^

doing what the sovereign power is unwilling to undertake. The legis-
^^t^v-^-'O'^

lature, therefore, says to public-spirited citizens :
" If you will embark, Gji.^^ aaa^-

with your time, mone}', and skill, in an enterprise which will accommo-
S,jJ^_,JjJol<A.

date the public necessities, we will grant to you, for a limited period, .

or in perpetuity, privileges that will justify the expenditure of your -^-OmX'V'^^^^

mone}-, and the employment of your time and skill." Such a grant is a '^^jxi^ ^^^^^

contract, with mutual considerations, and justice and good policy alike i - #

require that the protection of the law should be assured to it.
ir^^^

It is argued, as a reason why courts should not be rigid in enforcing ^qA'<-4j^*J^'^
^^•^^^

the contracts made by States, that legislative bodies are often over- / lj^iXJlJ{
—

reached by designing men, and dispose of franchises with great reck- ^
lessness. If the knowledge that a contract made 113- a State with indi- (fl^^

^"^

viduals is equally' protected from invasion as a contract made between (^/^jM^cu^-'^^pO

natural persons, does not awaken watchfulness and care on the part ^
ttLuJ^

of law-makers, it is difficult to perceive what would. The correctivey^-^^-""^^^

to improvident legislation is not in the courts, but is to be found o ^yi^AJLiA.

ejsewhei-e. n
^^^^^

A great deal of the argument at the bar was devoted to the considera- "^

tion of the proper rule of construction to be adopted in the interpreta- yi/\<^'^Ji .

tion of legislative contracts. In this there is no difficulty. All contract s 'lJU

are to be construed to accomplish the intention of the parties ; and in .^KAA^^^^^^

determining their different provisions, a liberal and fair construction /Z-'(rTi^
'^^^^

wil l be given to the words, either singly or in connection with the /^fynjA^i/l^
subject-matte r. It is not the duty of a court, by legal subtlety, to ^ ^
overthrow^ a contract, but rather to uphold it nnd give it effect; and ^^^W ^*^ '

,

no strained or artificial rule of construction is to be applied to any part lyitAA^
o f it. If there is no ambiguity, and the meaning of tlie parties can be

clearly ascertained, effect is to be given to the instrument used, whether

it is a legislative grant or not. In the case of the Charles River Bridge^

11 Peters, 544, the rules of construction known to the English common
o so



cXeaA;tiA.

4f

1756 THE BINGHAMTON BRIDGE. [chap. IX.

MAA-

(^JfVW

tt4^

law were adopted and applied in the interpretation of legislative grants,

and the principle was recognized, that charters are to be construed

most favorably to the State, and that in grants by the public nothing

passes by implication . Th

i

s court has repeatedly since reasserted the

same doctrine ; and the decisions in the several States are nearly all

the same way. The principle is this : that all riuhts which arc assorted

against the State must be clearly defined, and nut raised by inference

or presumption ; and if the charter is silent about a power, it does not

exist . If, on a fair reading of the instrument, reasonable doubts arise

as to the proper interpretation to be given to it, those doubts are to be

solved in favor of the State ; and where it is susceptible of two mean-T

ings . the one restricting and the other extending the powers of the

corporation, that consti'uction is to be ado))ted which works the least

harm to the State . But if there is no ambigTTily lit Lhe chai terT-mtd.

the powers conferred are plainly marked, and their limits can be readily
ascertai ned. then it is the duty of the court to sustain and uphold it,

and to carry out the true meaning and intention of the parties to it.

Any other rule of construction would defeat all legislative grants, and

overthrow all other contracts. What, then, are the rights of the parties

to this controversy?

In 1805 the State of New York passed an Act, in forty-two sections,

ereating five different corporations. The main purpose of the Act was ,

at that early day, to secure for the convenience of the public good

turnpike roads ; but the country' was new ; the undertaking hazardous ;

the roads crossed large and rapid streams, and the legislature, in ita

wisdom, thought proper to create two separate and distinct bridge

incorporations, with larger powers than were conferred on the turnpike

corporations. . . .

The Delaware Bridge Company having been constituted with great

m i

n

uteness of detail, a few words and a single section sufficed to bring
into existence the Susquehanna Bridge Company. The thirty-eighth

se ction of the Act created the latter corporation, to erect and mainta i

n

toll bridges across the Susquehanna and Chenango rivers, at certain

localities ; and further, declared that the ^'Susquehanna Bridge Com -

pany be, and hereby are, invested with all and singular the powers,

righ ts, privileges, immunities, and advantages, and shall be subject to

al 1 the duties, regulations, restraints, and penalties which are contained

in the foregoing incorporation of the Delaware Bridge Company ; and

all and singular the provisions, sections, and clauses thereof, not incon -

f^£/^ sistent with the particular provisions therein contained, shall be, and

herfily^are,^ fully extended to the president and directors of this cor -

"t^oL

poration." No one can read the entire Act through, and fail to per-

ceive that the legislature intended to create two bridge incorporations,

exactly similar in all matei'ial respects. Protection was alike neces-

sary to both ; the public wants required both ; the scheme of im-

provement embraced both ; the danger of present loss applied to both
;

/a A>>.>^-eXA-J^, and there were the same motives to give valuable franchises to both.

T <"\y<^ Of^"^"^

jUt^A (ri^PjiJXA.

y,
iK.

cJ^ (^^uA^ .^ C^c^^ J^j ^ r:^4PtJ3
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The inquiiy, then, is, has the legislature used language that clearly k \

conveys that intention? and on this point we entertain no doubt. -^vfOA/*^ ^r
|

It is not questioned that the provision limiting the Delaware charter JloJtl/i (a^
\

to thirt}' years was carried into the Susquehanna charter ; but it is /;

denied that the prohibition against competition was also imported. (;;ti-e/-Xi.^o(A-^

The clause in the Delaware charter on that subject is in the follow- /i^iyLA.ayM^

ing words : " that it shall not be lawful for any person or [)ersons to f (2. /^^^
erect any bridge, or establish any ferry across the said west and east , ^
branches of the Delaware River, w ithin two miles, cither abuve or !a^ ^T^^*^

below the bridges, to be erected and maintained in pursuance of this yiJL^o<^
Act." Th is w^as, undoubtedly, a covenant with the Delaware Company ^ '

tha t they should be free from competition within the prescribed limits

,

It is argued, because the east and west branches of the Delaware are
j aA 17^

named, that the prohibition was not intended to reach the Susquehan na Q ^
Cj'

company. But this construction is narrow and technical, and would ^ /? . - f^iiA<.9 - •

defeat the very end the legislature had in view. . . . a^^ —_ '

The history of the subsequent legislation of the State, on the subject 'U.O^^^*^'^^^

of these bridges, is explanatory of the intention of the Legislature of Jp^(>U ^^^~^^^

1805, and confirmatory of the view already taken . In 1808, tlie Sus-

(ljd
quehanna and Chenango bridges were not built, and longer time and /^ ^
greater privileges were required to insure the success of that enterprise. ^J^-^^^t'"^^ cS

The legislature, in fear that the scheme of internal nnprovement, which JLJljf\s~(S-
"^

was not complete without the bridges, would fail, furnished still greater ^ , aM/*>^i
inducements to the parties proposing to erect them. The thirty years .

'^\

li mitation was repealed , and the charter made perpetual, and the time X-tx C'*^*-*'*^
~~

limited for building the bridges was extended four years. And these j^^-, ^(j /ft>< tf^^^^

provisions of the Susquehanna charter, which were thus altered, and -/X' ;^
treated by the Legislature of 1808 as belonging to it, were, if part of U^-^Wx

it, imported from the Delaware charter. Can it be supposed, when the Jia^tJ^A. ^.
Susquehanna Compan}' was demanding higher privileges in order to , y^
liv e, that it was the intention of the legislature to deprive it of the right tAxx.-^

to shut out competition, with which the Delaware Company was in- yUL-C-^^'^-^'^

vested, and which was nearly as valuable as the right to take tol ls?
/U-^^^tn

The intention of the legislature was mn.nifest to nnnfpi- on thr. Snc- ^^^ j J) //^
quehanna corporation all the advantages enjoyed by the Delaware r^yt^-C^ ^^"^

Company that were applicable to it, and consistent with the different- g^zi^ (^ijj(

locality it occupied ; and the language it used, in our opinion, gives / ^
effect to that intention ; and the two-mile restriction is as much a part

oL^the charter of the Susquehanna Com[)any, as if it had been directly '^J tPJ
inserted in i t. It is argued that the restriction cannot ai)ply to the ^
Chenango Bridge, because it is located less than two miles from the con- /'7^^< '^-^i-'^''*^^^'*''^

fluence of the Chenango River with the Susquehanna. But the restric- r^^^jtx W
tion is for two miles, either above or below the bridges, and is appl i-

'

^ #q v

cable Jtq a bridge built above and within the prohibitory limits, although lXm./
a question might arise, whether it was extended to a bridge which was Jrixc^op
built below the junction of the streams . The Susquehanna Com[ian3', q ^l
by the original charter, was to erect bridges over both the Susquehanna ^(A/^^ ^t-'v^
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and Chenango rivers ; but, with the amendments which were made in

1808, it was declared to exist for the sole purpose of building and

maintaining a bridge over the Susquehanna, while at the same time the

privilege of bridging the Chenango was given to "The Chenango

Bridge Company," a new corporation, created with the same faculties

and franchises, and subject to the same duties and restrictions as the

Susquehanna corporation.

The construction which has been given by us to the Susquehanna

charter is necessarily a solution of all questions pertaining to the char-

teiLof the Chenango Bridge Company. The legislature, therefore, con -

tracted with this company, if they would build and maintain a safe and

suitable bridge across the Chenango River, at Chenango Point, for the

accommodation of the public, they should have, in consideration for it,

a perpetual charter, the right to take certain specified tolls, and that it

shoukl not be lawful for any person or persons to eiect any bridge,

or establish any ferry, within a distance of two miles, on the Chenango

Ri

v

er, either above or below their bridge.

Has the Legislature of 1855 broken the contract, which the Legisla-

ture^s of 1805 and 1808 made wdth the plaintiffs?

The foregoing discussion affords an eas}' answer to this question.

The legislature has the power to license ferries and bridges, and so to

regulate them, that no rival ferries or bridges can be established within

certain fixed distances. No individual without a license can build a

bridge or establish a ferry for general travel, for "it is a well-settled

principle of common law that no man may set up a ferry for all passen-

gerSy without prescription time out of mind, or a charter from the king.

He may make a ferry for his own use, or the use of his family, but not

for the common use of all the king's subjects passing that way, because

1 1 doth in consequence tend to a common charge, and is become a thi ii

g

of public interest and use ; and every ferrv ought to be nnder a public

regulation." As there was no necessity of laying a restraint on unau-

thorized persons, it is clear that such a restraint was not within the

meaning of the legislature. The restraint was on tl^p lpp;is1nijirp itself.

The plain reading of the provision, " that it shall not be law ful for any

person or persons to erect a bridge within a distance of two miles," is,

thnt thp Ipgislfltnre will not make it lawful by licensing any person, or

fissociation" of persons, to do it. And the obligation includes a free

bridge as well as a toll bridge, for the security would be worthless to

the corporation if the right by implication was reserved, to authorize

the erection of a bridge which should be free to the publi c. The Bing-

hamton Bridge Company was chartered to construct a bridge for ge n-

erai road travel, like the Chenango Bridge, and near to it. and within

the prohibited distance . Thi s w-as a plain violation of the contract

wliich the legislature made with the Chenango Bridge Company, and as

suc li a contract is within the protection of the Constitution of the United

States, it follows that the charter of the Bingliamton Bridge Company
is null and void. Decree of the Court of Appeals of JNew York

reversed. . . .
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The Chieb^ Jdstice, and Justices Field and Grier dissented. The ^. ^
latter delivering an opinion, as follows :

— ^
I feel unable to concur in the opinion of the majority- of m}' brethren, .<sX^axXtj

which has just been read. The general principles of law, as connected

with the question involved in the case, are, no doubt, correctly stated,

as to the strict construction of statutes as against corporations claiming
rights so im'urious to the pu blic. M}' objection is, that the}^ have not

been properly applied to the case before u s.

The power of one legislature to bind themselves and their posterity,

and all future legislatures, from authorizing a bridge absolutely required

for public use, m ight well be denied by the courts of New York ;

^ and

1 In his flissftnting opinion in the case of Ch arles River Bridge v. Warren Bridge, 11

Pet. 420, 641 (1837), Story. J., said .
" It has been further argued, that even if the char-

ter of the Charles River Bridge does imply such a contract on the part of the legislature

as is contended for, it is void for want of authority in the legislature to make it ; be-

cause it is a surrender of the right of eminent domain, intrusted, to the legislature

and its successors for the benefit of the public, which it is not at liberty to alienate. If

the argument means no more than that the legislature, being intrusted with the power

to grant franchises, cannot, by contract, agree to surrender or part with this power,

generally, it would be unnecessary to consider tlie argument ; for no one supposes that

the legislature can rightfully surrender its legislative ])ower If the argument means

no more than that tlie legislature, having the right by the Constitution to take private

property (among which property are franchises) for public purposes, cannot divest

itself of sucli a riglit by contract, there would be as little reason to contest it. Neither

of tliese cases is like that before tlie court. But the argument (if I do not misunder-

stand it) goes further, and denies the riglit of the legislature to make a contract grant-

ing, the excl usive right to build a bridge between Charlestown and ijoston, and tiierepy

taking from itself the right to grant another bridge between Charlestown and B(^ston .

at its pleasure ; although the contract does not exclude the legislature from taking it

for public use upon making actual compensation
;
because it trenches upon the sov-

ereign right of eminent domain. . . .—a——a
" But let us see what the argument is in relation to sovereignty in general. It

admits, that the sovereign power has, among its prerogatives, the right to make
grants, to build bridges, to erect ferries, to lay out highways; and to create francli ises

for public and private purposes. If it has a riglit to make sucii grants, it follows that

the grantees have a right to take, and to hold these franchises . It would be a solecism

to declare that the sovereign power could grant, and yet no one could have a right to

take. If it may grant such franclii.ses, it may define and limit the nature and exten t

o f such franchises ; for, as the power is general, the limitations must depend upon the

good pleasure and discretion of the sovereign power in making the particular gran t.

If it may prescribe the limits, it may contract that these limits shall not be invaded

by itself or by others.

" It follows, from this view of the subject, that if the sovereign power grants any

franchise, it is good and irrevocable within the limits granted, whatever they may be ;

or else, in every case, the grant will be held only during pleasure ; and the identica l

franchise may be granted to any other person, or may be revoked at the will of the

sovereign. This latter doctrine is not pretended; and, indeed, is unmaintainable in

our systems of free government. I f, on the other hand, the argument be sound, that

the sovereign power cannot grant a franchise to be exclusive within certain limits, and

canno t contract not to grant the same , or any like franchise, within the same limi ts,

to the prejudice of the first grant, because it would abridge the sovereign power i n

the exercise of its right to grant franchises ; the argument applies equally to al l

grants of franchises, whether they are broad or narrow : for, pro tn nio, they do abridge

the exercise of the sovereign power to grant the same franchise within the same limits
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as a construction of their own constitution, we would liave no right to

sit in error upon their judgment. But assuming a power for one k-jj^is-

Thus. for example, if the sovereign power should expressly grant an exclusive right
to._ build a bridge over navigable waters, between the towns of A and B, and should
expressly contract with the grantees, that no other bridge should be built between the
same towns

;

the grant would, upon the principles of tlie argument, be equally- void
iu regard to the franchise within the planks of the bridge, as it would be in regard to

tiie franchise outside of the planks of the bridge; for, iu each case, it would, jn-o tanto,

abridge or suyreuder the right. of the sovereign to grant a new bridge within the local

limits. 1 am aware that the argument is not pressed to this extent ; but it seems to
me a nec£ssar^UJia£i;uence flowing frprn it^ The grant of the franchise of a bridge

,

twenty feet wide, to be exclusive within those limits, is certainly, if obligatory, an
abtldgment or surrender of the sovereign power to grant anotlier bridge witliin the
same limits: if we mean to sav that every grant that diminishes the things upon
which that, poyy^r can rig-htfully act, is such an abridgmen t. Yet the argument
admits, that witliin the limits and planks of the bridge itself, the grant is exclusive ;

and cannot be rei-nlled There is no doubt, that there is a necessary exceiition in

every such grant, that if it is wanted for public use, it may be taken by the sovereign
power for such use, upon making compensation" 8uch a taking is not a violatiQiTof
the contract ; but it is strictly an exception resulting from the nature and attributes

of .sovereignty ; impliedfrom the very terms, or at least acting upon the subiect-matter
of the grant, suo jure.

" But the Legislature of Massachusetts is, as I have already said, in no just sense
the sovereign of the State. The sovereignty belongs to the people of the State in their

original character as an independent community ; and the legislature po.'jsesses those

attributes of sovereignty, and those only, which have been delegated to it by the people
of the State, under its Constitution.

" There is no doubt, that among the powers so delegated to the legislature, is the
power to grant th e franchises of bridges and ferries, and others of a like natu re. The
power to grant is not limited by any restrictive terms in the Constitution ; and it is of

course general and unlimited as to the terms, the manner, and the extent of granting

fcanchises. These are matters resting in its sound discretion ; and having tlie right to

granjt, i ts grantees have a right to hold, accord ing to the terms of their grant, and to
the extent of the exclusive privileges conferred thereby. This is the necessary result

of the general authority, upon the principles already stated. . . .

" Another answer to the argument has been, in fact, alreadj' given. It is, that by
the grant of a particular franchise the legislature does not surrender its power to grant
franchises, but merely parts with its power to grant the same franchise ; for it cannot
grant that Avhich it has already parted with. Its power remains the same ; but the

thing on which it can alone operate, is disposed of. It may, indeed, take it again for

public uses, paying a compensation. But it cannot resume it, or grant it to another
person, under any other circumstances, or for any other purposes.

" In truth, however, the argument itself proceeds upon a ground which the court

cannot act upon or sustain. The argument is, that if the State Legislature makes a
grant of a franchise exclu.'^ive, and contracts that it shall remain exclusive within cer-

tain local limits ; it is an excess of power, and void as an abridgment or surrender of

the jjghts of sovereignty, under the State Constitution. But this is a point over which
this court has no jurisdiction. We have no right to inquire in this case, whether a
State law is repugnant to its own Constitution ; but only whether it is repugnan t to

the Constitution of the United States . If the contract has been made, we are to say
whether its obligation has been impaired ; an d not to ascertain whether the legislature

could rightfully make i t. Such was the doctrine of this court in the case of Jackson v.

Lnmphire, already cited ; 3 Peters' R. 280-289. But the conclusive answer is, that the

State judges have already settled that point, and held the present grant a con.

tract; to be valid to the extent of the exclusive limits of the grant, whatever they
are." — Ed.
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latiire to restrain the power of future legislatures, those who assert

that it iias been^exercised should prove their assertion beyond a doubt.

Such intention must be clearly expressed in the letter of the statu te,

and not left to be discovered by astute construction and inference s.

Although an Act of incorporation may be called a contract, the rules

of construction applied to it are admitted to be the reverse of those

applied to other contracts . Yet the opinion of the court, while ad-

m itting the rule of construction, ijroceeds on a contrary hypothesis,

alid with great ingenuity, and astute reasoning, has given a construc-

tion most favorable to the monopolist, and injurious to the people

.

The judgment given b}' the majority of my brethren regards tiie gen-

eral language of the Act of incorporation as first bringing to the

Susquehanna Company a provision that ^ it shall not be lawful for any

person or persons to erect any bridge," etc., across the east and west

branches of the Delaware : as then bringing this specific clause into the

charter of the Chenango Company, and applying it to the Chenango

River (a river with but a single stream) ; making it, moreover, a|)ply to

that stream for two miles, indeed, above the bridge, but for three-quar-

ters of a mile only below it , the river's entire extent in that direction
,

and finding the complement of the " two miles," in a mile and a quarter

of the river Susquehanna, into which the Chenango falls and is lost .

WhUe withal, by like construction only, the original limitation of thirty

yeaiis disappears, and the charter becomes perpetual .

Th is mode of interpreting a legislative grant appears to me irration al

,

and beyond the most liberal construction that has been given to that

class of enactments. I ndeed, the fact that it required so ingenious and

labored an argument by my learned brother to vindicate such a con -

struction of the Act seems to me, of itself, conclusive evidence that the

constructioa should not be given to it.

^

1 Compare Rlchm., ^c. R. R. Co. v. Louis. R. R. Co., 13 How. 71 (1851); Pise.

Bridge v. iV. H. Bridge, 7 N. H. 35, 60 (1834).

In Wheel. 4- Belm. Bridge Co. v. Wheel. Br. Co., 1 38 U. S. 287, 292 (1891), Field,.!.,

for the court, said: " The coutention of the defendant is, that by the acquisition of the

ferry and its privileges, and the authority to construct its hridg'e. it has the exclusive

ri ght to transport passengers, animals and veliicles over the Ohio River at all points

within half a mile of the bridge. The ferry which it purchased— the one connecting

the main land with Wheeling Island— was licensed at an early day, and no exrlu si ve

pri vileges, such as are claimed now, were then attached to the franchise . The subse -

quent general law of Virginia, passed in 1840. prohibiting the courts of the iliffcrent

counties from licensing a ferry within half a mile in a direct line from an established

ferry, had in it nothing of the nature of a contract. It was a {jratuitons prnceedin ff

on the part of the legislature, by which a certain benefit was conferred upon existing

ferries, but not accompanied by any conditions that made the act take the character of

a contract . It was a matter of ordinarv legislation, subject to be repealed at aiiv time
when, in the judgment of the legislature, the public interest shoulil ro[iuirc the repeal.

Thejnere purchase bv the defendant of existing rights and privileges added nothing

to them. It would be absurd to suppose that the transfer from vendor to vendee gave

them any additional force or validity. Here the prohibition of the Act of 1840, was

only upon the county courts, and that in no way affected the legislative power of the

State. Fanning v. Gregoire, 16 How. 524. Nor did the charter of the defendant con-
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^.^^^-^^Ar>cjn-(nrcxJu.'^ FERTILIZING COMPANY v. HYDE PARK.

A-/^ I %^i '^ Supreme Court ok the United States. 1878.

jiy^^aJy^tyUi (Quxj^^^- [97 U. S. 659.]

— /xtoiJ^ ,?cj^r\ Error to the Supreme Court of the State of Illinois.

J I
\xjrJ{/^A

'^^^^ Northwestern Fertilizing Company, a corporation created by an
^^''^^^^ Act of the Legislature of Illinois, approved March 8, 18G7, filed its bill

jL-yy- tw, in equity to restrain the village of Hyde Park, in Cook County. Illinois .

>D Ax^Cxt.
from enforcing the provisions of an ordinance of that villaoc, w h ich the

(/I . company claims impairs the obligation of its charter. The bill also

(»-^ XUTwXyd/l/t' pi-ayed for general relief. The Supreme Court of that State affirmed

-j\^c, (Xa^- ^^^ decree of the Circuit Court of Cook Count}- dismissing the bil l

;

/""^
iX.

^vhereupon the company sued out this writ of error. The charter of

'•ryvuxX rv^ciMiA. the company and the ordinance complained of are, with the facts which
- r ^Afli- g'^ve rise to the suit, set forth in the opinion of the court.

''^''^
t/ The case was argued by Mr. Leonard Sa-ett^ for the plaintiff in error

;

'^AyViA/'^ 1^-A.A^ Mr. Charles Hitchcock, contra,

yrl Lajt ^^^' "JUSTICE SwAYNE delivered the opinion of the court. . . .

rlAM^ (r^ The plaintiff in error was incorporated by an Act of the Legislature,

-(?U-^-<:M» approved March 8, 1867. The Act declared that the corporation should

-j/ / " have continued succession and existence for the term of fifty yea rs.'

^/lAA Ay'^Y rp^g
fourth and fifth sections are as follows : "Sect. 4. Said corporation

/i\-CVL^^ is hereby authorized and empowered to establish and maintain chemical

manu-
jf-

( r l^j and other works at the place designated herein, for the purpose of

"^^^'^^z facturing and converting dead animals and other animal matter into an

yc^ C-XPrtl U)

.

agricultural fertilizer, and into other chemical products, by means of

/ziJAAytJU, "^ chemical, mechanical, and other |)rocesses. Sect. 5. Said chemical works

, J 'J ^ shal l be established in Cook County, Illinois, at atu' point south of the

pU* tMApj:^*^
dividing line between townships 37 and 3 8. Said corporation may cstab -

OfuisjL . V^z^^MA lisl^i and maintain depots in the city o f Chicago, in said county, for the

T J 'Ao
purpose of receiving and carrying off, from and out of the said city , any^

/ r- and all offal, dead animals, and other animal matter, which they may
37 <:;^>^^ ^

. buy or own, or which may be delivered to them b}' the citj- authorities

C\J J J and other persons."

yl^ -\^ tain any inliihition upon the State to authorize the establishment of anotlier bridge

/ly^-'^^^'''^^
within the distance claimed whenever the public interest should require i t. An alleged

]L'2:,^aj(yCi^''^ surrender or suspension of a power of government respecting any matter of jilMic

.J
f

concern must be shown bv clear and unequivocal language
;

it cannot be inferred

^fjL/Wjy-Vl AA^ from any inhibitions upon particular officers, or special tribunals, or from any doubtful

A ' / or uncertain expressions . As was said substantially in the case of C/iar/es River

CJi/'jJ^o^'A^ ^ Bridge v. Warren Bridge, 11 Pet. 420, 548, whenever it is alleged that a State has

surrendered or suspended its power of improvement and pulilic accommodation on an

important line of travel, along which a great number of per.sons must daily pass, the

community has a right to insist that its surrender or suspension shall not be admitted,

in a case in whicTi the deliberate purpose of the State to make such surrender or sus-

pension does not ajjpear; referring to several adjudications of this court in support of

the doctrine."— Ed.

^yduL 'MJIaox 9-^ 'JUa^ PclaM (^\KkAJ- ^a^ dVUrvOL^^ -^ •
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The company organized pursuant to the charter. Its capital stock is i^ ^f'^t--

$250,000, all of which has been paid up and invested in its business.
(J

It owns ground and has its receiving depot about three miles (Voni ^^tTv^^J^

Chicago. The cost of both exceeded $15,000. Thither the offal arising yLA/C^^ f^^tw-

from the slaughtering in the city was conveyed dail y. The chemical -Xc/tAjtM

works of the company are in Cook County, south of the dividing line of

townships 37 and 38, as required by the charter. When put there, the .

country around was swampy and nearly uninhabited, giving little prom - ,\A/tAJi (XXaAm^-

ise of further improvement . They are within the present limits of the- ^^-w^^^,^ ^
v illage of Hyde Park . The offal procured by the company was trans- 2) j^
ported from Chicago to its works through the village by the Pittsburg, '̂ '^-^

Fort Wayne, and Chicago Railroad. There was no_ other j:aih-oatL ^^^3' /lAA^uy^ tXAA -

wh ich it could be done. The court below, in its opinion, said : " An -^.C-6^ 'ViM

examination of the evidence in this case clearly shows that this factory ^^Tj^C, tJLx.

was an unendurable nuisance to tlie inhabitants for man\' miles around ,

its location ; that the stench was intolerable, producing nausea, dis-
'^"^yi/U^AJ^-^

comfo rt, if not sickness, to the people ; that it depreciated the value of --^^ /:^juJtU.

property, and was a source of immense annoyance . It is. perhaps, as

great a nuisance as could be found or even created ; not affecting as iJ^^-^^'^Y^

many persons as if located in or nearer to the city, but as intense in its yr:^4 /H^
noisome effects as could be produced . And the transportation of this C

(La^ja ~

putrid animal matter through the streets o f the village, as we infer from ,

the evidence, was offensive in a high degree both to sight and smell." e/--^^^

This characterization is fully sustained b}' the testimou}'. (^^O-a^^^lAa^

In March, 1869, the charter of the village was revised by the leg is- -h/ "-tft^tX^ll'

lature, and the largest powers of police and local government were l^^ '

conferred . Th^ trustees were expressly authorized to ^'define or abate
'
jA^AA^t ^-0

nuisances which are, or may be, injurious to the public healtli," — to _^/l-j. ^cu)
compel the owner of any grocery-cellar, tallow-chandler shop, soap U

factory, tannery, or otlier unwholesome place, to cleanse or abate ''^^'^{^^x/

such place, as might be necessary, and to regulate, prohibit, or license ^[aJuA ^^
breweries, tanneries, packing-houses, butcher-shops, stock-yards, or

y^^^^y^ a. cx^

establishments for steaming and rendering lard, tallow-offal, or othe r d p ^ ^ /

substances, and all establishments and places where any nauseou s, ^ tMA (*-^^

,

offensive, or unwholesome business was carried on. The sixteenth
./J

• ,i

section contains a proviso that the powers given should not be exer- (j\M \n^ V-

cised against the Northwestern Fertilizing Company until after two ^L^ ^(/-y^cK

years from the passage of the Act. This limitation was evidently a
^/

, ^

compromise by conflicting parties. ck^'^ fyt^^^^

Onlhe 5th of March, 1867, a prior Act, giving substantially the same
_ ^^^^a.^/

powers to the village, was approved and became a law . This Act pro-_ / >

vided that noth ing contained in it should be construed to authorize the /y^^ AA^-^^^J

ofHcei's of the village to interfere with parties engaged in transporting -jV
^^^^^^

any animal matter from Chicago, or from manufacturing it into a fer- ^ y
tiliz^r or other chemical product . The works here in question were in (^^Lj^^tAAAM-

existence and in operation where they now are before the proprietors

were incorporated. jkuAAA^^^>^-^^ -^ i-U^ <<^ '^ ^kaAA^
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- /,^_^a vM^ After the last revision of the charter the municipality passed an ord i-

^'~~~^ nance whereby, among other things, it was declared that no person

I/^^AjUa. a^oL^^ should transijort any otfal or other offensive or unwholesome matter

- i^PU<y<.jCJL^>

aaAjU*

UA*. fWAAJiA.-

through the village, and that any person employed upon any train or

team conveying such matter should be liable to a fi ne of not less than

five no£ more than fif'13' dollars for each offence ; and that no person

should maintain or carry on any offensive or unwholesome business or

establishment within the limits of the village, nor within one mile of

those limits. Any person violating either of these provisions was sub-

jected to a penalty of not less than fifty nor more than two hundred

dollars for each offence, and to a like fine for each da}- the establish-

ment or business should be continued after the first conviction.

After the adoption of this ordinance and the expiration of two years

from the passage of the Act of 1869, notice was given to the company,
that, if it continued- to transport ofll'al through the village as before, the

ordinance would be enforced. This having no effect, thereafter, on th e

8th of January, 1873, the village authorities caused the engineer and

other employes of the railway comi)any, who were engaged in carrying

the offal through the village, to be arrested and tried for violating the

ordinance . The y were convicted, and fined each fift}- dollars. '^Jiisjjill

•WAS thereupon filed by the company . It prays that further prosecutions

may be enjoined, and for general relief! The Supreme Court of tTie

State, upon appeal, dismissed the bill, and the company sued out this

w rit of error .

The plaintiff in error claims that it is protected by its charter from

the enforcement against it of the ordinances complained of, and that its

charter is a contract within the meaning of the contract clause of the

Constitution of the United States. Whether this is so, is the question

to be considered.

The rule of construction in this class of cases is that it shall be most

strongly against the cori)oratio n. Every reasonable doubt is to be re-

solved adversely. Nothing is to be taken as conceded but what is

gi

y

en in unmistakable terms, or by an implication equally clear. Tiie

aflBrmative must be show n. Silence is negation, and doubt is fatal to

the claim. This doctrine is vital to the public welfare. It is axiomatic

in the jurisprudence of this court. It may be well to cite a few cases

b}' way of illustration. In Rector, (&c. of Christ Church v. The County

of Philadelphicu 24 How. 301, in Tucker v. Ferguson, 22 Wall. 527,

and in West Wisconsin Railroad Company v. Hoard of Sapi'rvisors,

93 U. S. 595, propert}' had been expressly exempted for a time from

taxation. Taxes were imposed contrar3' to the terms of the exemption

in each case. The corporations objected. This court held that the

promised forbearance was onl}' a bounty or gratuity, and that there

was no contract. In The Providence J^ajilc v. Billings & Pittman,

4 Pet. 515, the bank had been incorporated with the powers nsuall}-

given to such institutions. The charter was silent as to taxation. The
legislature imposed taxes. "The power to tax involves the power to

/tX-Hj^
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destroy." 3IcCulloch v. Maryland, 4 Wheat. 316. The bank re- T/^^cii 't^
sistec], and brought the case here for final determination. This court ^

held that there was no iramunit}-, and that the bank was liable for the CAa<V(AXA^
taxes as an individual would have been. There is the same silence / \/ --^(li-
in the charter here in question as to taxation and as to liability for

"^^^
^

nuisances. Can exemption be claimed as to one more than the other? ^/t,ArC Xaaxa>^

Is not the case just cited conclusive as to both?

Continued succession is given to corporations to prevent embarrass-

ment arisinjjf from the death of their members. One strikin<; difference

a^

between the artificial and a natural person is, that the latter can do any
thing not forbidden by law, wh

i

le the former can do only what is so

permitted. Its powers and immunities depend primarily upon the law
of its creation. Beyond that it is subject, like individuals, to the will

of the law-making power.

If the intent of the legislature touching the point under consideration

be sought in the charter and its history, it will be found to be in accord-

ance with the view we have expressed as matter of law. Three days "^ ~

' a. v^
before the charter of the plaintiff in error became a law, the legislature A-^^^K*^^*-^^^

declared that the power of the village as to nuisances should not extend

to those engaged in the business to which the charter relates. The
subject must have been fully present to the legislative mind when
the company's charter was passed. If it were intended the exemption

should be inviolable, why was it not put in the company's charter as

well as in that of the village ? The silence of the former, under the / - • /•

circumstances, is a pregnant fac t. In one case it was doubtless known /^xa^ TO^-t

to al l concerned that the restriction would be irrepealable, while in the v

other , that it could be revoked at any time . In the revised village C'^ A^^
charter of 1869, the exemption was limited to two years from the pas- iui HiJ
sage of the Act. This was equivalent to a declaration that after the'^^'"^^

lapse of the two years the full power of the village might be applied to

the extent found necessary. Corporations in such cases are usually'

prolific of promises, and the legislature was willing to await the event

for the time named.

That a nuisance of a flagrant character existed, as found b}- the court

below, is not controverted. "NYe cannot doubt that the police power of

the State was applicable and adequate to give an effectual remedy.
That power belonged to the States when the Federal Constitution was'^^^t^?

adopted . They did not surrender it, and they all have it now . It ex- /LmaA*
tend s to the entire property and business within their local jurisdiction.

'^-^'-'^^

Botli are subject to it in all proper cases. It rests upon the fundamental ^^t/Cv\A

principle that every one shall so use his own as not to wrong and iniu re ^ J^
another. To regulate and abate nuisances is one of its ordinary fu nc- yKjiA^

I tio.iis. The adjudged cases showing its exercise where corporate fran - j ' ^ f4
chlses were involved are numerous. . . . [Here follows a statement ipi^^'^'^'^Y^

of Coates v. Mayor, 7 Cowen, 585, where a city ordinance forbidding ffUyiA^
interments in a graveyard held by a corporation, under a royal grant /

giving the land for this purpose, was sustained ; and also of Beer Co. v. H"'^^'^^''^^

Mass, 97 U. S. 25 ; s. c. supra^ p. 757.]
n O'

^
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-^rM^ ^^^"^ Perhaps tlie most striking application of the police power is in the

destruction of buildings to prevent the spread of a conflagration. This

O'^'^-^
^ right existed by the common law, and the owner was entitled to no

/ ' Ory^^ compensation. 2 Kent, Com. 339, and notes 1 and a and h. In some

L/^*^^ , of the States it is regulated by statute. Russel v. The Mayor of
^k- py^ S''-'^ Naio York^ 2 Den. (N. Y.) 461 ; American Print Works v. Laiorence,

"j/J
23 N. J. L. 590.

[aM^ *^^ In the case before us it does not appear that the factory could not be

^^^^jf/laJei: removed to some other place south of the designated line, wdiere it could
''^^

be operated, and where offal could be conveyed to it from the city b}-

0-/Ty-.q some othe r railroad, both without rightful objection. The company had

^ ^ the choice of any point within the designated limits. In that respect

"a TX"A^ there is no restriction.

The^ charter was a sufficient license until revoked
;
bu t we cannot

regard it as a contract guaranteeing, in the locality originally selected,

exem|5tron tor tltt}" years from the exercise Of the polict' powur of the

by

O <=«--

S tate, however serious the nuisance might become

reason of the growth of popiilation around i t

m Tlie~future7

The owners had nosiich

exem ption before they were incorporated, and we think the charter d id

not give it to them.

TLuaX i^ ^ There is a class of nuisances designated "legalized." These are

i _, . cases which rest for their sanction upon the intent of the law under
CA<ilAMA. which they are created, the paramount power of the legislature, the

/^ L\^ principle of " the greatest good of the greatest number," and the im-

^ A portance of the public benefit and convenience involved in their continu-

^ j_/^ n/<-^ ance. The topic is fully discussed in Wood on Nuisances, c. 23, p. 7M1.

-j^ >/ See also 4 AVaite, Actions and Defences, 728. This case is not within
iX. c^»/v

^j^^^ category. We need not, therefore, consider the subject in this

/(aJ^ (^ iU-C»<jt^^ op'mion. Decree affirmed.

^
' Mr. Justice Field did not sit in this case, nor take an}' part in its

V // J^,(;^- decision ; Mr. Justice Miller concurred in the judgment ; Mr. Jus-

TICK Strong dissented.

Mr. Justice Miller. I concur in the judgment of the court, but

cannot agree to the principal argument by which it is supported in th e

opinion . As the question turns upon the existence of a contract and its

nature, and not upon the power of the legislature to i^ass laws affcct-

ing the health and comfort of the community, a reference to them and

to the power to repeal and modify them, where no contract is in ques -

tion, is irrelevant . It is said tliat such contract as may be found in

the present case was made subject to the police power of the legisla-

ture over the class of subjects to which it relates. The extent to which

this is true depends upon the specific character of the contract and

not upon the general doctrine. This court has repeatedly decided that

a Sta te may by contract bargain away her right of taxation . I have

not concurred in that view, but it is the settled law of tliis coiu't. If a

State may make a contract on that subject which it cannot abrogate or

repeal, it may, with far more reason, make a contract for a limited time

for the removal of a continuing nuisance from a populous city.

^
^
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& The nuisance in the case before us was the very suoiect-matter oF the / ,^

P contract. The consideration of the contract was that the company might ^^^ *''^\

and should do certain things which affected the health and comfort of the y-^^/.^tA X^ajlU.

community ; and the State can no more impair the obligation of that -a^
contract than it can resume the right of taxation which it has on val id -^Z^n-c^-cc-CM-

consideration agreed not to exercise, because in either case the wisdom ^/CYiAy'x l^^<\

f of its legislation has become doubtfu l. Tf the good of the entire coqil. rv/a^ytf>^ <4,

munity requires the destruction of the company's rights under this con- / ^ ^y
tract, le^ the entire community pay therefor, by condemning the same ~iA<J Z^^"^^^*'^*^

for public use. Q^.^\x/.'^ 'vi.^

But I agree that contracts like this must be clearly established, and /.. VX
the powers of the legislature can only be limited b}' the express terms

of the contract, or by what is necessarily implied. In the case before Q^ffXid^lX^^-^

us, the company has two correlative rights in regard to the offal a t the ^ ("j I

slaughter-houses in Chicago . One is to have within the limit of that i'^ ^^^ j/^
citj' depots for receiving it , aqd the other is to carry it to a i)lace in -+^ ~t^^ ^-<J^

Cook County south of the dividing line between townships 37 and 3 8. - ^
The cit}' or the State legislature is not forbidden b}' the contract to ''

.

locate such depots within the cit}-, where the health of the city requires
; JzyV-ry^^c^f^-^

in other words, the compan\' has not the choice of location within the ''i/ ci£><AyOi<'^

cit}'. So, in regard to the chemical works. The company, by its con- (f

^

tract, is entitled to have them in Cook Count}- south of the line men- ,A-</t^t^ '^'^^

'

tioned ; but the ])recise locality within that large space is a fair subject /^^^c^hv^ti-^

of regulation by the police power of the State, or of any town to which .^^^
it has been delegated . If within the limits of Hvde Park, that town ^-^'^

may pass such laws concerning its health and comfort as may require ^ z*^ l^«JK^

the company to seek another location south of the designated line, with - /' yu. ^
out impairing the terms of the contract. 7, ^

It is said that the only railroad b}' which the company' can carry offal '
/^VVtz't

passes through Hyde Park, and that the ordinance is fatal to the use of /^Cc"*^*-^
^^

the road. But the State did not contract that the company miglit carry —^ ~/l

by railroad, still less by that road. In short, m my opinion, there is
^^

within the limits of the original designation of boundary ample space Sixcc^y^y}
wherejthe company ni.ay exercise the power granted by the contract , . (}

without violating the ordinances of Hyde Park, and they, as a police ^^^.^X^-'K^

regulation of health and comfort, are therefore valid, as not infringing -/ .

that contract .

Vtdy^^ ^

For this reason alonCs I think the decree should be affirmed .^ Hxdl/C^'^^'^^^^

^ [The dissenting opiuion of Strong, J., is as follows ] I cannot concur in the judg-

ment directed by the court in this case. That the charter granted by the legislature,

March 8, 1867, and accepted by the company, is a contract protected by the Constitution

of the United States, cannot be denied, in the face of Dartmouth College v. Woodward, Jf^z/l,^'^'J^^^

>

4 Wheat. 518, and the long line of decisions that have followed in its wake and reas- yf^l

sorted its doctrines. And if the company holds its rights under and by force of the

contract, those rights cannot be taken away or impaired, either directly or indirectly, . , ,

by any subsequent legislation. This I believe to be incontrovertible, though The ^^-oot/CA ^<.'^<-<.

opinion just delivered may seem to express a doubt of it. . . . >;/ «

In order to have a clear apprehension of the rights and privileges which this charter /^'^i-^^^^'jk'^
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was intended to secure to the company, and of the purposes which the legislature

that granted it had in view, it is both admissible and important to take notice of the

circumstances that existed at the time of its grant, so far as they are shown by the

record. . . .

VV hen accepted, it was, therefore, a contract by which the State authorized tlie

company to establish works and carry on a Inisiness which, without the authority,

wou 1d be a nuisance to a few persons, in order to relieve a very large community~from
a greater nuisance. It was, therefore, a grant of a right to maintain a local nuisance.

In the exercise of the rights tlius granted, tlie com])aiiy established their works at a

place in Cook County, south of the dividing line between townships .3" and 38, in what

is now the village of Hyde Park, but quite remote from the tliickly inhabited part of

the village. The point at which thev are located is within the limits designated by

the legislature. The selection of the place within those limits was confiiled by the

charter to the company, and when the selection was made and the works were erected,

the charter conferred the right to maintain them and carry on the business where they

were located. I concede that the company could not exercise their discretion wan-

tonly or in negligent disregard of the rights of others. But there is notliiug in the

case tending to show such disregard or wantonness. There is nothing to show , and it is

not claimed, that the works are not at a place where they were authorized to be erected.

On tjie contrary, there is everytliing to show that the neighborhood where they were

located was swampy and nearly uninhabited, giving, as I have said, little promise of

further improvement.

The company also, at large expense, erected receiving depots, as authorized by the

charter, for the ])urpose of receiving and carrying from the city matter consisting o f

dead animals and offal, and engaged in having it transported upon the only railroad

upon which it could be transported to the chemical works located within the limits of

the municipal division known as Hyde Park Village. That by the charter they were

authorized to transport it thither. I regard as beyond any reasonable doubt. I adm it to

the fullest extent the rule that all charters of private corporations are to be construed

most strongly against the corporations. Nothing is granted that is not expressly or

clearly implied. But this rule is quite consistent with another, equally settled, that

charters are to receive a reasonable interpretation in view of the purposes for which

they were made . An express grant of power must include whatever is indispensably

necessary to its enjoyment. No man can reasonably deny that a grant of power to

establish works at a certain place to convert animal matter into an agricultural fer-

tilizer, coupled with power to establish depots for receiving and carrying it from the

city, does authorize its transportation to the converting works. It is not denied in the

present case. One of the rights, then, which the company obtained by their charter

Avas to carry the offal, dead animals, and other animal matter into and through the

village of Hvde Park to the works authorized for its conversion

.

To recapitulate : The company obtained bv their contract with the State, amony

others, three rights : One, a right to establish and maintain at a place in Cook County
,

south of the dividing line between townships .37 and 38, works for couyerting anim al

matter . The works have been established tliere at a cost of more than $200.000 ;

second , thev obtained the right to establish receiving depots for receiving and carrying

such matter from Chicago; and, tliiai, they obtained the right to carry such matter

from their receiving depots to their converting works in Hyde Park. I do not under-

stand any of these propositions to be cjuestioned, either by the defendants in error

or by the majority of this court.

The only serious q^^estion. therefore, is whether bv anv law of the State this con-

tract has been impaired, ami the rights assured bv it have been taken away . . . . It is,

in my judgment, a palpable violation of the constitutional provision that no State sh all

pass a law impairing the obligation of a contract .

It has been suggested that the charter did not precisely designate the place where

the rendering works might be established, and to which the city offal might be carried ;

and hence it is argued that, notwithstanding the contract, it is within the power of

the legislature to order the removal of the works to another locality, and that this
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may be done mediately by a municipal corporation empowered by the State. Tiie

inference I emphatically deny. It is true the charter empowered the company to

selpp t; a location within certain geographical limits, and did not itself define tlie

exact point ; but wlieu under this power a location was made by tlie company, and

hun dreils of thousands of dollars were expended upon it, it was beyond the power of

th e other contracting party to change i t. The location was lawful when made, and, if

lawful then, it cannot be made unlawful afterwards . I f it could be, it would be in the

power of the legislature to change it a second, a third, a fiftieth time, and tis. it at last

at a place wliere none of the rights of tlie company could be enjoyed. No one has

ever doubted that wlien a railroad company ha.s been authorized, as is often the case,

to construct a railroad beginning at some point witiiin a township or a county, and lias

constructed its road from some point in that tuwnsliip or county, its right to maintain

it from that terminus is indefeasible. That whicli was left uncertain has become cer-

tain. So, if a warrant be granted for a tract of land in a specified district without

describing it, when tlie warrantee has selected a tract, the contract is closed, and his

right to that tract is absolute . It must be, therefore, that the location of the company 's

works at the places where thev were located, recognized as a proper location in tlie A ct

of the Legislature of 1869. is one which cannot be changed without the consent of both

parties to the contract, or without compensation made.

But it is said the ordinance complained of is only an exercise of the police power of

the S^tate,^ and tiiat the charter must be assumed to have been granted and accepted

subject to that police power I admit that the police power of a State extends gen-

erally to the prevention and removal of things injurious to the comfort of tlie public.

I ailniit also that the works of tlie company may have been and probably were offen-

sive , and were a nuisance, unless their character was clianged by the law. So, also,

carrying offal,.or animal matter, into or through the village may have been and prob-

ably was more or less offensive. But tlie question now is. were the works or the tran s-

portation things illegal 1 In view of the contract contained in the charter, w^as it a

legi timate exercise of the State's police power to declare them illegal, abate thein. and

\^ .y^. inflict penalties for doing what the State had declared that the company might do ?

I am confident it was not . Had the charter been a meredicense^instead of a(contract^

the case would be differen t. B ut the legislature may legalize acts which, witholit

such legislation, would be obnoxious to criminal law . It may legalize tliat which,

without sucli action, would be a nuisance. It may do this either by law or by contract.

/ Y It may limit the extent to wliicii its police power shall be exerted. And it often does.

OJ The charter of a railroad company is a familiar illustration. Crossing highways and

V fe / running locomotives, were they not authorized by law, would be nuisances. Who wi ll

/ aJ contend tliat, when a charter has been granted for building a railway and running looo-

»[\r motives thereon, the company or its agents can lie punished criminally for maintaining

Jk. a nuisance ? Why not ? Because there is no nuisance in the eve of the law, and the

r
State has contracted away a portion of its police ]iower . So, akso, an illustration may

J*"'
- be found in the case of g.as companies. If a legislature charter a gas company, and

locate its works at a designated place, authorizing the manufacture of gas there, i t

would be marvellous indeed if the agents of the company could be indicted for a nuis-

ance, or if the legislature could without compensation deny the exercise ot the powers

granted, because manufacturing gas is offensive. The police power of a State is no

m ore sacred than its taxing power. We have held ag.ain and again that a State may
ri \ v(/^by contract witJi one of its corporations bind itself not to tax the property of that

. \r corporation. If so, why may it not bind itself not to exercise its police power over

ijr jjt^'certain employments '^

It would be a monstrous stretch of credulity to conclude that

W* the Legislature of Illinois did not intend such a relinquishment of police power when

, CI ^ it granted the charter to the plaintiff in error. Its members must be assumed to

\ have liad common knowledge. They knew the offensiveness of animal offal. The
plain object of the charter was to relieve the citizens of Ciiicago from it. The legi s-

lature knew that the transportation of the offal to a point south of tlie designated

line, and its deposit there, would inevitably be offensive to the much less numerous
inhabitants of the vicinity . With this knowledge they authorized what the plaintiff

J^
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in error has been doiag. They invited the ipvestment of $250,000 to enable it to be

done, and they entered into a contract that the company should have a ri<;ht do it for

fifty yea rs. To say now, as the j

u

dgment in this case does, there was a tacit rescrvatiop
,

that under the pretence of exercising the police power of the State the rights of the

coniijanv may all be taken away, and their investments destroyed without compen sa-

tiou, is, in my opinion, not only unjust, but unwarranted by any judicial decision here -

tofore made. While saying this, 1 freely admit that the police power of the State may
remain to regulate the conduct of the company's business, provided the regulation does

not extend to the destruction of the chartered rights. It may prescribe that the offal

shall be transported to the appellants' works in closed cars or wagons . It may impose

reasonable regulations upon the disposition of the offal when received at the render-

ing works, but under the cover of regulation it cannot destroy .

Nothing . I admit, is more indefinite than the extent or limits of what is called police

pnwpr. I will not undertake to define them. Certainly it has limi ts. I refer to what

Judge Cooley has said in reference to the exercise of the power over private corpo-

rations. Coolev. Const. Lim. 577. He say.s, " The exercise of the police power in

these cases must be this : the regulations must have reference to tlie comfort, safety,

or welfare of society

:

they must not be in conflict with aiiv of tjie provisions of the

charte r, and thev mu.st not, unde r the pretence of regulatinns, taTfnrum the corpora-

tion p"v "f t'lP pgspnt.ia.1 ricrhts and privileges which the chg rtgi-XOMfers."" In short,

they must be police regulations in fact, and not amendments of tlie charter in curtail-

ment of the corporate franchise." This I understand to be entirely correct. In support

of it he refers to numerous decisions, which I will not cite, but to which I also refer.

There are many others fully sustaining the text as I have quoted it.

There is no authority to the contrary. The cases relied upon to uphold the exer-

cise of the power which the defendants in error assert are all clearly distinguishable.

They are not cases where the police power was exerted for the destruction of a char-

tered right distinctly granted by a contract.

The only decision referred to which has been made by this court is Beer Company v.

Massachusetts} 97 U. S. 25. In my judgment, it furnislies no support for the present

ruling . The case was this : In 1828, the legislature granted a charter to the Boston Beer

Company, by Avhich they were made a corporation, " for the purpose of manufacturing

£ malt liquors in all tlieir varieties," and made the corporation subject to all the duties

and reiuirements of an Act passed on the 3d of March, 1809, entitled " An Act defining

. , -r-T f^ f\jL\
t'l^ general powers and duties of manufacturing companies," and the several Acts in

/
'^

"t) addition thereto. The general Manufacturing Act of 1809 contained a provision that

J A- "hUx ^^^ Legislature might from time to time, upon due notice to any corporation, make
/\fX/lrr<- further provisions and regulations for the management of the business of tlie corpora-

c;^
ri.*^

further provisions and regulations for the management of the business of tlie corpora-

tion and for the government thereof, or wholly to repeal any act or part tiiereof estab-
'^ ^ lishing aay corpor.ation, as should be deemed expedient. In 1829, the Act of 1809 was

_V-J ^ ^jL>- repealed, with the fidlowing qualification, however: " But this repeal shall not affect

V^**"^^ the existing rights of any person or the existing or future liabilities of any corpora-

Cjti
tion, or any members of any corporation now establislied, until such corporation shall

^-*-^
, have adopted this Act and complied with the provisions herein contained." The Legis-

Xa^o/v-^ lature of the State, in 1869, passed an Act restricting the sale within tiie Common-

^
' C J

wealtli of any malt liquors, and prohibiting it except in certain specified cases.

^^^ i/^^V(aa. The Supreme .Judicial Court of the Stite adjudged : fir.st, that the Act of 1869 did

^J not impair the obligation of the contract contained in the cliarter of the beer company,

'yj^ i^iXXj^ • so far as it related to tlie sale of malt liquors, but was binding upon the company to the

- 1 J— »>irft/o
same extent as on individuals. The sale was not expressly authorized, nor authorized

\J^\(^ by neces.sary implication. And, secondly, the court held tliat the Act was in the nature

j '"^xiTl rTV- of a police regulation in regard to the sale of a certain article of property, and is ap-

\A^ , V plicable to the sale of such propert}' by individuals and corporations, even when the

\rx3u^ JL "rf"-'"-*^
charter of the corporation cannot be altered or repealed by the legislature.

' v*^'^^ We affirmed the decision of the State court. /But there was nothing in the cliarter

^^ J
/)

^^ '

1 For this case see supra, p. 757. — Ed.



CHAP. IX.] STONE V. MISSISSIPPI.^ -vX^^/^^"^? 1771 cX^-.K cv

, ^ t^jL^^:^ «^\^ / ^ 7 ^ -^^ ^

/ In Stone v. 3Iississippi, 101 U. S. 814 (1879); on error to the Su- JL^j^^^^jy^
preme Court of Alabama/in sustaining provisions of the Constitution V ^'^

of AkrkHttft of 1869 prohioiting lotteries, and also a statute of 1870 en - twra-*. /|3AH) -

forcing tb^se provisions, as against a corporation chartered in 186 7
\j.f^^^,,^X...^j!!^^.^

with authority to carry on the business of a lottery for twenty-- five j^

_

years, the court (Waite, C J.) said: "There can be no dispute but '^^'^^^^^-^

that under this form of words the Legislature of the State chartered a <tf<.a.\xi:i1

lottery company, having all the powers incident to such a corporation, ^^l^^ cko^oaX*^
for twenty-five years , and that in consideration thereof the compan}' ^f]
paid into the State treasury $5,000 for the use of a university, and ^!^^V'
agmed_tQ-4iay, and un til the commencement of this suit d id pay, an C^4-aX«-

^

annual tax of ShOOO and ' one-half of one per cent on the amount of .^o^X ^iX^^h ,

receipts derived from the sale of certificates or ticlvets .' If the legis- / -^.^tjk ^^
lature that granted this charter had the power to bind the people of the X^^ -j. u,cxx5_j

State and all succeeding legislatures to allow the corporation to continue ^^^^''^'^^
/-

^

its corporate business during the wliole term of its authorized existence, ip< d^^J^^^^^^

,

the re is no doubt about the sufficiency of the language employed to jLfy ]%u -fi^~

effect that object, althougli there was an evident purpose to conceal the M^
Ao/l-

vice of the transaction by the phrases that were used . Whether the '/^ ffp

alleged contract exists, therefore, or not, depends on the authority of A-jT-e.^

tlie legislature to bind the State and the people of the State in that Ĵ^Jp^(h^^StAM\Z

way.
. . .

OJtjbui'CeAj
" The Question is therefore directly presented, whether, in view of -^^-^''^^

jl-^aa
these facts, the legislature of a State can, by the charter of a lotter}" 1)*^ "^

//

company, defeat the will of the people, authoritatively expressed, in re- -fP QjuA/t
lation to the further continuance of such business in their midst . \Ye ^ j fi 'H-

tli ink it cannot. No legislature can bargain away the public health or -i'V-t'^ ^^^

the nublie morals . The people themselves cannot do it, much loss ^^ ^^r nL^*--

tlipjr servants. The supervision of both these subjects of governmental / /

power is continuing in its nature, and the}' are to be dealt with as the ^^i*^

special exigencies of the moment may require. Government is organ- yi^ -^ ^^
ized with a view to their preservation, and cannot divest itself of the y -jl^ ^
power to provide for them. For this purpose the largest legislative dis- ^^ _^ Y

that authorized, either expressly or by necessary intendment, the company to sell their
, , /

product within the Commonwealth.S It was not a contract to authorize what was a J^j-iA^ A. ^^^"^

n uisance when it was granted, or what might thereafter become one . It was not a f ^^^^jjjUtyC

contract respecting anything that was illegal when the contract was made. The con- /«^'*-'^-4/' n

tract under consideration in the present case was. It was made with reference to the ^iqxy^'"^^^'*^'^^^^
exercise of the State's police power, and in restraint of it. It is obvious, therefore, the ,/' ^

beer company's case has no applicability to the one we have now jn hancl. _^-yir\iA A^^'
I have said enough to indicate the reasons for my dissent. To me they appear very L' -j- .iaAq

grave. In my judgment, the decision of the court denies the power of a State legis- ^^^fM/^^^'^^^^'^'^^l

lature to legalize, during a limited period, that which without its action would lie a • i -//CC.Aaa.'^
nuisance. It enables a subsequent legislature to take awav. without compensation ,

^
, ,,

rightg which a former one has accorded, in the most positive terms, and for whicli a ,/tw) ^^ "^ '
<Ca*-^

valuable consideration has been paid. A nd, in its aiiplication to the present case, it
'

^ ^ ^ ^valuable consuleration nas neen paid. A na, in us aiipiicarion lo tiic present case, n
p

renders it impossible to remove from Chicago the vast bodies of animal offal there accu - -Aj-A/^y. •

mulated ; for if the ordinance of Hvde Park can stand, every other mnnicipalitv around (j

the city can enforce similar ordinances . — Ed.
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cretion is allowed, ancl the discretion cannot be parted with aay more

than the power itself. Beer Company v. Massachusetts, 97 U. S. 25.

" In Trustees of Dartmouth College v. Woodward, 4 AVheat. 518, it

was argued that the contract clause of the Constitution, if given the

eH'ect contended for in respect to corporate franchises, ' would be an

unprofitable and vexatious interference with the internal concerns of a

State, would unnecessarily and unwisel}' embarrass its legislation, and

>^^^-^a,i/t( -render immutable those civil institutions which are established for

^^^V. the purpose of internal government, and which, to subserve those pur-

^
I

}J '

f' r
poses, ouglit to vary with varying circumstances' (p. 628); but Mr.

juj f>p^^fi^ Chief Justice Marshall, when he announced the opinion of the court,

/ • I A was careful to sa^' (p. 629), 'that the framers of the Constitution did

2x.^/C<A^^4^*^-^^**^not intend to restrain States in the regulation of their civil institutions,

yf JL<. Afyx^ adopted for internal governiiient, and that the instrument they have

, A . given us is not to be so construed.' The present case, we think, comes
CxAyViM^^-'^ within this limitation. "We have held, not, however, without strong

/jU tM, opposition at times, that this clause ])rotccted a corporatioji in its cha r-

y
'

ter exen;iptions from taxation . "While taxation is in general necessary
.^UyV\n/t^j fof the support of government, it is not part of the government itse lf.

h-fll.'t/i Iri Government was not organized for the purposes of taxation, but tax -

fj ^ ^ ation mav be necessarv for the purposes of government. A s such,

T^d..

taxation becomes an incident to the exercise of the legitimate functions

of government, but nothing more. No government dependent on tax-

^^ ation for support can bargain away its wiiole i)ower of taxation, for that

ij ^jpa would be substantially abdication . A ll that has been determined tlius

l^^ ^
\'

far is^ tbnt. for a consideration it may, in the exercise of a reasonable

C^o^aJj^ XxiA - (iisr;rp|,ion. and for the public good, surrender a part of its powers in

c\ouC^ A>o^'*--itliis particular.

A ^ *^But the power of governing is a trust committed by the people to

^jly^A, k^-*-*- the government, no part of which can be granted away. The people .

- -*- ' in their sovereign capacity, have established their agencies for the pres-

cM^^^-^'^'^^''^'^^ ervation of the public health and the public morals, and the protection

rjo- (^. of p ul)lic and private rights . These several agencies can govern ac -

I
„ cording to their discretion , if within the scope of their gene ral auth or-

C«^-'"^
•''*^'~*"^ -

i ty, while in power ; but they cannot give away nor sell the discretion

>:\,a.Aji^ oj^'^of! those that are to come after them , in respect to matters the govern-

(] ^ment of which, from tlie very nature of things, must ^ var^- with vary-

•\j^sK A-a-fNA/*^ ing circumstances.' They may create corporations, and give them, so

j^^ /^ to speak, a limited citizenship ; but as citizens, limited in their privi-

'V^"^'^1^' leges, or otherwise, these creatures of the government creation are
r)

'jiji^a suliject to such rules and regulations as may from time to tune be or-

^y dained and established for the preservation of health and morality.

do--^-^ 'M) " The contracts which the Constitution protects are those that relate

fj

f)
to property rights, not governmental. It is not alwa^-s eas3' to tell on

'aM^^^^^^'^C^ which side of the line whicli separates governmental from property rights

pJlX Iam a particular case is to be put ; but in respect to lotteries there can be .

\^aJ^ ^ c-tv:* . Ia^^<a.^1 <^ "A;ta r^..^^..^^^^^^^

tf^
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no difficulty.^ They are not, in the legal acceptation of the term, mala

in se, but, as we have just seen, may properly be made tncUu prohibita.

They are a species of gambling, and wrong in their influences. They

disturb the checks and bahuices of a well-ordered community. Society

built on such a foundation would almost of necessity bring forth a popu-

lation of speculators and gamblers, living on the expectation of what,

' by the casting of lots, or by lot, chance, or otherwise,' might be

* awarded' to them from the accumulations of others. Certainly the

right to suppress them is governmental, to be exercised at all times by

those in power, at their discretion. /( Any one, therefore, who aeceuts a i

lottery charter does so with the implied u nderstanding- that the pt-uule.

in their sovereign capacity, and throuoh their properly constituted

agencies, may resume it at any time when the public good shall reuuire,

whether it be paid for or no t.|( All that one can get by such a charter

is a suspension of certain governmental rights in his favor, subject to

withdrawal at will. He has in legal effect nothing more than a/jlcense)

to enjoy the privilege on the terms named for the specified time,\inless

it be sooner abrogated by the soverpign power of the State. It is a

permit, good as against existing laws, but subject to future legislative

and constitutional control or withdrawal .

"On the whole, we find no error in the record.

" Judgment affirmed."
^

NOTE.

At this point, the case of Butchers' Union Slaughter House, etc. Co.

V. Cresc. City, etc. SI Ho. Co., Ill U. S. 746 ri883), (s. c. supra, P.

537) should be examined.^ \~
rPlJ jrhju^y^^^^^ ^ ^^

In New Orleans Gas Co . v. Louisiana Light Co. , 115 U. S. 650 ^^^ ^e^^«^^>^

(1885), the plainti ff, claiming for fifty years from April 1, 1875, the sole n^a k/t K^^
and exclusive right of manufactu ring and distributing gas in the city of r ^0
N^w Orleans, by means of pipes laid in the streets, sought an injunc- '^^Y '

1 As late as the early part of this century a different opinion of lotteries seems to 1/

have prevailed in this country. Harvard College built some of its dormitories by the -jj^/ix O-*^^
aid of lotteries, allovyed bv the Legislatiu-e of Massachusetts down to 1806. This was ^ • V- V ~f-~" ' ^ —' ^- "-^^ ^ ^U^QA/uAfiiM" one of the approved methods of the period for raising money.'

This was

See 2 Quincy's Hist.

Harv. Coll. 162, 273, 292. It is interesting to reflect uf>on the proba])le course of q (jtj^ aJX
decision in the Supreme Court of the United States if at the time when F/r-^7if>-

v

.
']

^ .

Peck ^yas decided, in 1810 . or Dartmouth College v. Woodward, in 181 9. i nstead of/
^^jjjij 9^' ^^iMAT

those eases, it had been a case like Stone v. Mts&. which presented itself for judg-

yj
ment. — Ed.

^ Compare Moore v. IndinnnpoJIs, 120 Ind. 483 (1889).— Ed.
3 In N. Y. Sr N. E. R. R. Co. v. Bristol, 1.51 U. S. 5.56 (1894), s. c supra, pp. 687, 689,

and Minn. Sc St. Louis Ri/. v. Emmons, 149 U. S. 364, 367 (1892), t!ie language of the

court denies the power of restraining by contract the freedom of legislative action, in

regulating railroads, in matters affecting the public safety, e. (]., as to grade crossings

and fencing their track. Compare Thorpe v. Rutl. ^' B. R. R. Co., supra, 706, 707 ; ,/ca^ '^ --

Backus V. Lebanon, 11 N. H. 19j Lock Haven Br. Co. v. Clinton Count//, 157 Pa. 379, ^^ClM^ •

Ed.

^y^ OAAA/JJlA .^txx'^^/J'^^t/J

388 (1890)

r^i4yt>

d
Lytrvt'Vi (y^



[chap,1774 NEW ORLEANS GAS CO. U LOUISIANA LIGHT CO. IX.

tion against the defendants, who had been organized under a genenil

law in 1881 I'or carrying on the same business, and were proceeding to

act under authority of an ordinance of tlie cit3'. On denume r. in the

Circuit Court of the United States for the Eastern District of Louisiana,

the plaintiff's bill was dismissed, on the ground that the consolidation

of se veral corporations, under which it claimed, was without legal au-

thority. On appeal, the Supreme Court reversed this decree. After

disposing of the point upon which the court below had proceeded,

Harlan, J., for the court, said :
—

"• Tills brings us to the consideration of questions more difficult. Jt
is contended that the right granted to tlie Crescent City Gas-Light
Cnmpnny, of manufacturing and distributing illuminating gas, and now
enjoy(;d by tlie consolidated company, was abrogated, to the extent that

if. wfT^ mndp o\f,]|isivp^ bv that article of the Constitution of Louisiana

of 1879, which, while preserving rights, claims, and contracts then ex -

isting, provided that ' the monopoly features in the charter of any cor-

poration now existing in this State, save such as may be contained in

tli e charter of railroad companies, are hereby abolished; ' and that such

article is not in violation of the provision of the Constitution of the

n,^J}yX - United States which forbids a State to pass a law impairing the obliga-

tion of contracts.

"These propositions have received the careful consideration which

-ri i A iJin^'
^^^^'' importance demands.

^^^\^0 " It is true, as suggested in argument, that the manufacture and dis -

tribution of illuminating gas, by means of i>ipes or conduits placed ,

jf a J "tX^oA under legislative authority, in the streets of a town or city, is a busine ss

u^ /
. of a public character. Under proper management, the business con-

tributes very materially to the public convenience, while, in the absence

of efficient supervision, it may disturb the comfort and endanger the

health and property of the community . It also holds important rela-

tions to the public through the facilities furnished, by the ligliting of

streets with gas, for the detection and i^revention of crime. An Eng-

lish historian, contrasting the London of his da}' with the London of the

time when its streets, supplied only with oil lamps, were scenes of nightly

robberies, says that ' the adventurers in gas-lights did more for the pre-

vention of crime than the government had done since the days of

f-.^i/.j^^j&jUb^'^'^''^ Alfred.' Knight, vol. 7, ch. 21 ; Macaulay, ch. 3. . . .

i-t -<^ tixiL^A
" ^^ ^'^^^ therefore lie assumed, in the further consideration of this

\J^oCK ^ pj^gg^ ^j-,^|. i^jjg charter of the Crescent City Gas-Light Company, ^ to

/kAA^ia->-A '^AJ^ whose rights and franchises the present plaintiff has succeeded, — so

4 f\ AAjbi^.^'^^
^^ '^ created a corporation with authority to manufacture gas and to

y-^'-'^-^^-^^^l distribute the same by means of pipes, mains, and conduits, laid in the

streets and other public ways of New Orleans, constituted, to use the

language of this court in the case of the Delaware Railroad Tax^ 18

Wall. 20G, ' a contract between the State and its corporators, and within

the provision of the Constitution prohibiting legislation impairing the

obligation of contracts,' and therefore ' equally protected from legisla-

-jUx 'tX'^Jo -VX.4c/;iX cj&4v\ /iL-A.>(ut--Ci^^Al/Vl ,
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tive interference, whether the public be interested in the exercise of its

franchise, or the charter be, granted for tlie sole benefit of its corpora-

tors.' See also Greenwood v. Freight Co., 105 U. S. 13, 20; Xew

Jersey v. Yard, 95 U. S. 104, 113.

"But it is earnestly insisted that, as the supplying of New Orleans

and its inhabitants with gas has relation to the public comfort, and, in

some sense, to the public health and the public safety, and, for that

reason, is au object to which the police power extends, it was not com-

petent for one legislature to limit or restrict the power of a subsequent .
^ ^

legislature in respect to those subjects. It is, conscouentlv. claimed 0^ <A^^-

thAt the State may at pleasure recall the grant of exclusive pr i v-
-

"Jf,^ .^,ou>^

lieges to the plaintiff; and that no agreement by her, upon whatever Aj

consideration, in reference to a matter connected in any degree with ^ ^^^
the public comfort, the public health, or the public safety, will con - ^ ^^^^.^^^^
stitu te a contract the obligation of which is protected against impa ir- ' /

ment bv the National Constitution. And this position is supposed by ^^ ~pi^
counsel to be justified by recent adjudications of this court in which ^ r .

the nature and scope of the police power have been considered. . . . oXi>-^^'^^^^
j

[Here follows a reference to the ^Slaughter House Cases, 16 Wall.
X,f~^^ ^a/U.

36 ; Stone v. irississij^pi, 101 U. S. 814 ;
Gibbons v. Offden, 9 Wheat. ^'^

^ . ,.,
1 ; Barbier v. Connolly, 113 U. S. 27 ; Henderson v. 3Iayor, 92 U. S. ^/x. /U>oow^f

2o9; Chy Lung v. Freeman, 92 U. S. 275; R. It Co. v. Husen, ^o , I

UjJl,
U. S. 465; Bridge Prop'rs v. The Hoboken Co., 1 Wall. 116: The pb ff^^^^^"^^

Binghamton Bridge, 3 Wall. 51 ; West Riv. Bridge Co. v. Dix, 6

Harr. 507, and to several cases in Louisiana.]

'
' Numerous other cases could be cited as establishing the doctrine th at

,

the State may by contract restrict the exercise of some of its most im- <;t>,

portant powers. We particularly refer to those in which it is held that '^' ^
,

an exemption from taxation, for a valuable consideration at the tim e Aju^a^ Z**-*^

advanced, or for services to be thereafter performed, constitutes a con-

tract within the meaning of the Constitution . Asylum v. New Orleans,

105 U. S. 362, 368 ; Hoine of the Friendless, 8 Wall. 430 ; Neio Jersey

V. Wilson, 7 Cranch, 164, 166; State Bank of Ohio v. Knoop, ^^ ^ ^ covic
How. 363, 376; Gordon \. Appecd Tax Court, 'd llo^.l^o \ Wihning- /^^^ ^^
ton Railroad v. Reid, 13 Wall. 264, 266 ; Humphrey v. Pegues, 16 ^^^^ /V/G
Wall. 244, 248-9 ; Farrington v. Tennessee, 95 U. S. 679, 689. ^»" If the State can, by contract, restrict the exercise of her power to lAy^-^ ' ^
construct and maintain higliways, bridges, and ferries, by granting to

}\.»£y(JcJLif>^

.

a particular cor|)oration the exclusive right to construct and operate a / \1

railroad within certain lines and between given points, or to maintain a ^^J-^^-/*
.

i^
bridge or operate a ferry over one of her navigable streams within desig- Q/m^-^'^

nated limits ; if she may restrict the exercise of the power of taxation, /7j^ to^cC^

by granting exemption from taxation to particular individuals and cor- ^
porations, it is difficult to perceive upon what ground we can deny her "^^
authority, — when not forbidden by her own organic law, — in consider- y-^^^^ff^y^

~

ation of money to be expended and important services to be rendered y-^y^cuji^
for the promotion of the public comfort, the public health, or the public

yh-m^ a^l Jy^ r^.^.^^ee.i'^ . O^ (/i^ Co.^ i^<^ •
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safety, to grant a franchise, to be exercised exclusively by those who

th us do for the public what the State might undertake to perform eilhe

r

herself or by subordinate munic i pal agencies.

" The former adjudications of this court, upon which counsel maiul}'

reh', do not declare any different doctrine, or justify the conclusion for

which tlie defendant contends.

" In Jieer Co. v. 3Inssachusetis, 97 U. S. 25, 32,. , . . the prohibitory

fl^^ ":ij-'<--~*- enactment of which the Beer Company complained was held to be a

J/^ mere i)olice regulation which the State could establish even had there

Y^ been no reservation of authority to amend or repeal its charter.

/Mfj/Z^j ^' The case of Fertilizing Co. v. IL/de Park, 97 U. S. G59, GG3, is

^j^ —^ ^i^ymuch relied on by counsel. But a careful examination w'ill show tiiat

^'T^^lM'^^ it does not militate against the views here expressed. , . . The decision

vy^cx^x <i^^

-^

/,A^A"^ > It goes not militate agamsiine views nere expressea. , . . i ne aecision

'VLdJi
"^^ was that the State, under her power to protect the public health, could

y^ y. abate the nuisance created by the company's business notwithstanding
|^T^(i/t^^^^ its works had been established within tlie general locality designated in

a "t/f/yi^ its charter, and, consequently, the legislature could, at its discretion,

amend the charter of Ilyde Park anJ~Temove tlie restriction upon its

/^ It authority to abate luiisanccs, or invest it with power to regulate oi~ro-

-T-/j//L~ ^ ^^^[ hibit business necessarily injurious to tlie publi c healtli.

1^
. y " The same principles underlie the decision in Stone v. JMississiym ,

^^^jt::^ A^jf ' 101 U. S. 814, in which it was held that any one accepting a grant o f

-fl) Ji 'ri^ a lottery does so '• with the implied understanding tliat tlie people , in

qIA-^ /their sovereign capacity and through their properly constituted agencies ,

/X <gV/?^ may resume it at any time when the public good shall require, whether

, p[^ it be paid for or not,' the only right acquired l)y the grantee being '• a

^^^ suspension of certain governmental rights in his favor, subject to with -

(0^ . C^^^^ drawn! nt wil l.' . . .

^ "We are referred to Bu tchers' Union Co. v. Crescent City Co., Ill
^qAMj y g_ Y^g^ j^g authority for the proposition that the State is incapable

^i/i- "{m^' o^ making a contract protected by the National Constitution, in refer-

. ence to any matter within the reach of her police power in its broadest

yiy^/jy^y^ sense. But no such principle is there established. ... So far from the

^iX^
.S.^^A."^

^^^jj,j^ saying that the State could not make a valid contract in reference

j-h^c\ i>/^^-^*^ to any matter whatever within the reach of the police power, accord-
^''^^

V ing to its largest definition, i ts language w^as :
^

' While we are not ijre-

pared to say that the legislature can make valid contracts on no subjec t

embraced in the largest definition of the police power, we think that, in

regard to two subjects so embraced, it cannot, by contract, limit the

exercise of those powers to the prejudice of the general welfare. They

<" tW\/^
are the public health and the public morals. The preservation of these

•^ is so necessary to the best interests of social organization, that a wise

Q (X/:^ ^ " policy forbids the legislative body to divest itself of the power to enact

' y XiM i^ws for the preservation of health and the repression of crime. '
. . .

-^i^J^'^ " The principle upon which the decisions in Beer Co. v. Massachxi-

/ia.;l^ kAlO^setts., Fertilizing Co. v. Hyde Park., Stone v. Mississippi, and Butchers''

/, ^ d Union Co. v. Cresceiit City Live- Stock Landing Co.., rest, is that one

d7^ ^. ^ -- ^^-^ ^-^ '-^^ '' '^^^-^
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'Viy^ legislature cannot so limit the discretion of its successors that thev

LaltH'"
''^^' not enact sucli laws as are n e(u'ss.'u-v to protect tlu^ nublic, liealUi. fSa^

/j or t.lie nuhlio moral s. LThat princiule, it may be observed, was ^"Vy / ^ --j

tq^^-nounced with reference to |)articular kinds of private business wliicbA
^vv^^vu^*^^

(j
(in whatever manner conducted^ were detrimental to the pubhc healthr'^ A^O^wyO^.

tT^ or th e public morals. It is fairly the result of those cases that statu- \4\jl'JM( "^

[/Ific torv authority given by the State to corporations or individuals to cnoa^e f huc^O-^^

w_ in a particular private business attended by such results, while it uro-\ ..^^ ^^^Xi
^^CU tects them for the time against public prosecution, does not constitute

j ^^^ uJc^t^i-
Jh^'si contract preventing the withdrawal of such authority, or the granting

(/ of it to others .

^ ^^^ ^^~
e^ '^ The present case involves no such considerations. (We have seen riAM ATvi ""

'
the manufacture of gas, and its distribution for public and private use Jl/j^A^lbdl '

<_ x/^ by means of pipes laid, under legislative authority, in the streets and ^rj ^ 'f]Ar

-

-j^ ways of a city, is not an ordinary business in which every one may en- (pMy^ -^

gage , but is a franchise belonging to the government, to be granted, for ^-^yiu-vCt -^^

^j^,^,^ the accomplishment of public objects, to whon:isoever, and upon what ,. t^,ipf'''t7U^

-

terms, it pleases. It is a business of a public nature, and meets a pub -

"^
lie necessity for which the State may make provision . It is one which, ,^0

, (xy\. so far from affecting the public injuriously, has become one of the most - "^ ^^^

ijL/yiJ
important agencies of civilization, for the promotion of the public cou-

" X JoJIax-
n venience and the public safety . . . .

/TA^^
^^^' " With reference to the contract in this case, it may be said that it ryv^X'^^'^

^ is not, in any legal sense, to the prejudice of the public health or the ^ hMAr<^-^
.-^--^ pul)lic safety . It is none the less a contract because the manufacture P ^ ^dJ \^

and distribution of gas, when not subjected to pro|)er supervision, may '^.
/»

possibly work injury to the public ; for the grant of exclusive privileges aAai^^ \

to the plaintiff does not restrict the power of the State, or of the m uni- /^t#V -^^

cipal government of New Orleans acting under authority for that pu r- ./J ^^^
f)

trt^A pose, to establish and enforce regulation s which are not inconsistent ^^ - ,

l/tf^ with the essential rights granted by pla i ntiff's charter, which may he ujiMi^-^^^^^'-'^

^f^?ir>^ -necessary for the protection of the public against injury, whether aris- f (kJIA. ^^C^^A ing from the w^ant of due care in the conduct of its business, or from an K ni 1 i-
-

Ijfy^ improper use of the streets in laying gas pipes, or from the failure of ^XAtJ^''^^^^

the grantee to furnish gas of the required qu'ality and amount. The /uix^^^^"^
constitutional prohibition upon State laws impairing the obligation of ; /U^ [fi>

<^(X/5^^
contracts does not restrict the power of the State to protect the public '^JT'*^''^^/

health, the public morals, or the public safet}', as the one or the other JT^pJ^^^^
^^^^

J(^a^A^ ~
^^^^. i^g involved in the execution of such contracts. Rights and ))riv- .

r>r-^xjl/^^

^V Cj:*-^i-*ileges arising from contracts with the State are subject to regulations 'a^'^

' bt\< for the protection of the public health, the public morals, and the ~i^ltAJ ^^
-jL, PublkL-SaLfety, in the same sense, and to the same ex tent, as are ^ /^oy/z

all contracts and all property, whether owned by natural persons or ^ jr^
«A^

. corporations. . . . /D^-H ^^
'' If, in the judgment of the State, the public interests will be best / / - ^,^^ _

subserved by an abandonment of the policy of granting exclusive pri v- i^ yf
ileges to corporations, other than railroad comi^anies, in consideration , ^pu-<)<A'

p VOL. II. — ir2 /;. /y
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of services to bo performod by thorn for the public, the way is open for

the_ accoiuplisluueiit of that result, witli resijcct to corporations whose

contracts with the State are unatfectcci by that change in her organic

law. TLie rights and franchises which harve become vested upon the

faith of such contracts can be taken by the public, upon just compensa-

tion to the compan}', under the State's power of eminent domain. West

Hiver Uridge Co. v. J)ix, ubi siqyra ; Hkhviond^ &c. Mailroad Co. v.

Jjoidsa Mailroad Co., 13 How. 71, 83; Boston Water- Power Co. v.

Boston & Worcester Railroad, 23 Pick. 360, 393 ; Boston & Lowell

Railroad Co. v. Salem <& Loivell Railroad Co., 2 Gra}-, 1, 35. In

that way the plighted faith of the public will be kept with those who
have made large investments upon the assurance by the State that the

contract with them will be performed."

In Illinois Central R. R. Co. v. Illinois, 146 U. S. 387 (1892), on

y ' /, . an appeal in equity, decrees of the Circuit Court of the United States

^ £M<^' ^t^i" ^l^G Northern District of Illinois in favor of the State were affirmed.

^^^^^V.' The object of the litigation was to determine the rights, respectively,

-^aAA-^^ of the State, the city, and the railroad compan}' in land, submerged or

(^ J gyp reclaimed, in front of the water line of the city on Lake Michigan.

O^ ^^\1/ Field, J., for the court, said : " The object of the suit is to obtain a

/T^t-C^t"*^^^'^ judicial determination of the title of certain lands on the east or lake

front of the city of Chicago, situated between the Chicago River and Six-

teenth Street, which have been reclaimed from the waters of the lake, and

are occupied by the tracks, depots, warehouses, piers, and other structures

AiPA oM- "^^^^ ^^'^ ^^^ railroad company in its business ; and also of the title claimed

n /̂iP I ^^ ^'^^ railroad company to the submerged lands, constituting the bed of

-^£yuJy^ (y the lake, lying east of its tracks, within the coi'porate limits of the city,

f/ Lu^' ^^^' the distance of a mile, and between the south line of the south pier
^^^ / near Chicago River extended eastwardly, and a line extended, in the

-X^^ ^"-^'^^ same direction, from the south line of lot 21 near the company's round-

(?^ .sc-^ '-w--^ house and machine shops. The determination of the title of the com-

; pany will involve a consideration of its rights to construct, for its own

Aj<. htVtXe f business, as well as for public convenience, wharves, piers, and docks in

-[j,i L^ the harbor. . . . The claim is founded upon the third section of the Act
A^"^^^ I of the Legislature of the State passed on the 16th of April, 1869. . . .

I/UX -^^7 On the 15th of April, 1873, the Legislature of Illinois repealed the Act.

The questions presented relate to the validity of the section cited of the

Act and the effect of the repeal upon its operation. . . .

" As to the grant of the submerged lands, the Act declares that all the

right and title of the State in and to the submerged lands, constituting

the bed of Lake Michigan, and hing east of the tracks and breakwater

of the company for the distance of one mile, and between the south line

of the south pier extended eastwardly and a line extended eastwardly

from the south line of lot 21, south of and near to the round-house and

machine shops of the company ' are granted in fee to the railroad com-

pany, its successors and assigns.' The grant is accompanied with a
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proviso that the fee of the lands shall be held by the company in per-

petuit}-, and that it shall not have the power to grant, sell, or convey
the fee thereof. It also declares that nothing therein shall authorize

obstructions to the harbor or impair the public right of navigation, or

be construed to exempt the company from any Act regulating the rates

of wharfage and dockage to be cliarged in the harbor.

" Tliis clause is treated by the counsel of the compan}- as an absolute

conveyance to it of title to the submerged lands, giving it as full and
complete power to use and dispose of the same, except in the technical

transfer of the fee, in any manner it ma}' choose, as if the}' were uplands,

in no respect covered or affected by navigable waters, and not as a

license to use the lands subject to revocation by the State. Treating it

as such a conveyance, its validity must be determined by the con-

sideration whether the legislature was competent to make a grant

of the kind.

" The Act, if valid and operative to the extent claimed, placed under

the control of the railroad company nearly the whole of the submerged
lands of the harbor, subject onl}- to the limitations that it should not au-

thorize obstructions to the harbor or impair the public right of naviga-

tion, or exclude the legislature from regulating the rates of whaPfage or

dockage to be charged. With these limitations, the Act put it in the

power of the company to delay indefinitely the improvement of the har-

bor, or to construct as many docks, piers, and wharves -and other works
as it might choose, and at such position's in the harbor as might suit its

purposes, and permit any kind of business to be conducted thereon, and
to lease them out on its own terms, for indefinite periods. The inhibition

against the technical transfer of the fee of any portion of the submerged
lands was of little consequence when it could make a lease for an}-

period and renew it at its pleasure. And the inhibitions against au-

thorizing obstructions to the harbor and impairing the public right of

navigation placed no impediments upon the action of the railroad com-
pany which did not previously exist. A corporation created for one
purpose, the construction and operation of a railroad between desig-

nated points, is, by the Act, converted into a corporation to manage
and practically control the harbor of Chicago, not simply for its own
purpose as a railroad corporation, but for its own profit generally. . . .

" The question, therefore, to be considered is whether the legislature

was competent to thus deprive the State of its ownership of the sub-

merged lands in the harbor of Chicago, and of the consequent control

of its waters ; or, in other words, whether the railroad corporation can

hold the lands and control the waters by the grant, against an}' future

exercise of power over them by the State.

" That the State holds the title to the lands under the navigable waters

of Lake Michigan, w-ithin its limits, in the same manner that the State

holds title to soils under tide-water, by the common law, we have already

shown, and that title necessarily carries with it control over the waters

above them whenever the lands are subjected to use. But it is a title
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different in character from tbat wliich the State holds in hinds intended

for sale. It is diderent from the title which the United States hold in

the [)ul)lic lands which are open to pre-emption and sale. It is a title

held in trust for the people of the State that they may enjoy the navi-

gation of the waters, carry on commerce over them, and have liberty of

tishing therein freed from the obstruction or interference of private par-

ties. The interest of the people in the navigation of the waters and in

commerce over them ma}- be impro\ ed in many instances by the erection

of wharves, docks, and piers therein, for which purpose the State ma\'

grant i)arcels of the submerged lands ; and, so long as their disposition

is made for such purpose, no valid objections can be made to the grants.

It is grants of parcels of lands under navigable waters, that may afford

foundation for wharves, piers, docks, and other structures in aid of

commerce, and grants of parcels which, being occupied, do not sub-

stantially impair the public interest in the lands and waters remaining,

that are chiefly considered and sustained in the adjudged cases as a

valid exercise of legislative power consistently with the trust to the

public upon which such lands are held by the State. But that is a very

different doctrine from the one which would sanction the abdication of

the geiferal control of the State over lands under the navigable waters

of an entire harbor or ba}', or of a sea or lake. Such abdication is not

consistent with the exercise of that trust which requires the government

of the State to' preserve such waters for the use of the public. The
trust devolving upon the State for the public, and which can onlv be

discharged by the management and control of property in which the

public has an interest, cannot be relinquished bj' a transfer of the

property'. The control of the State for the purposes of the trust can

never be lost, except as to such parcels as are used in promoting the

mterests of the public therein, or can be disposed of without anj' sub-

stantial impairment of the public interest in the lands and waters

remaining. . . .

" The area of the submerged lands proposed to be ceded by the Act in

question to the railroad corapan}' embraces something more than a thou-

sand acres, being, as stated by counsel, more than three times the area

of the outer harbor, and not onl}' including all of that harbor but

embracing adjoining submerged lands which will, in all probaljilit}', be

hereafter included in the harbor. It is as large as that embraced by

all the merchandise docks along the Thames at London ; is much larger

than that included in the famous docks and basins at Liverpool ; is

twice that of the port of Marseilles, and nearl}' if not quite equal to the

pier area along the water front of the city of New York. And the

arrivals and clearings of vessels at the port exceed in number those

of New York, and are equal to those of New York and Boston com-

bined. Chicago has nearly twenty-five per cent of the lake carrying

trade as compared with the arrivals and clearings of all the leading

ports of our great inland seas. In the year ending June 30, Ifi.SG, the

joint arrivals and clearances of vessels at that port amounted to twent}'-
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two thousand and ninety-six, with a tonnage of over seven millions

;

and in 1890 tlie tonnage of the vessels reached nearl}- nine millions.

As stated b}- counsel, since the passage of the Lake Front Act, in

1869, the population of the city has increased nearly a million souls,

and the increase of commerce has kept pace witli it. It is hardly con-

ceivable that the legislature can divest the State of the control and

management of this harbor and vest it absolutely in a private corpora-

tion. Surely an Act of the Legislature transfei-ring the title to its

submerged lands and the power claimed l)v the lailroad company, to a

foreign State or nation would be repudiated, without hesitation, as a

gross perversion of the trust over the propert}- under which it is held.

So would a similar transfer to a corporation of another State. It would

not be listened to that the control and management of the harbor of that

great cit}-, — a subject of concern to the whole people of the State, —
should thus be placed elsewhere than in the State itself. All the ob-

jections which can be urged to such attempted transfer may be urged

to a transfer to a private corporation like the railroad company in

this case.

"Any grant of the kind is uecessarih' revocable, and the exercise of

the trust b}" which the property was held b}' the State can be resumed

at an}' time. Undoubtedly there mav be expenses incurred in improve-

ments made under such a grant which the State ought to pay ; but, be

that as it may, the power to resume the trust whenever the State judges

best is, we think, incontrovertible. The position advanced b}' the rail-

road company in support of its claim to the ownership of the submerged

lands and the right to the erection of wharves, piers, and docks at its

pleasure, or for its business in the harbor of Chicago, would place every

harbor in the country at the mere}' of a majorit}' of the legislatui-e

of the State in which the harbor is situated.

" We cannot, it is true, cite an}' authority where a grant of this kind

has been held invalid, for we believe that no instance exists where tlie

harbor of a great city and its commerce have been allowed to pass into

the control of any private corporation. But the decisions ai-e numerous

which declare that such property is held by the State, by virtue of its

sovereignty, in trust for the public. The ownership of the navigable

Avaters of the harbor and of the lands under them is a subject of pul)lic

concern to the whole people of the State. The trust with which they

are held, therefore, is governmental and cannot be alienated, except in

those instances mentioned of parcels used in the improvement of the

interest thus held, or when parcels can be disposed of without detriment

to the public interest in the lands and waters remaining. . . .

" In Nexoton v. Commissioners, 100 U. S. 548, it appeared that by an

Act passed by the Legislature of Ohio, in 1846, it was provided that

upon the fulfilment of certain conditions by the proprietors or citizens

of the town of Canfield, the county seat should be permanently estab-

lished in that town. Those conditions having been complied with, the

county seat was established therein accordingly. In 1874, the legisla-
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ture passed an Act for the removal of the county seat to another town.

Certain citizens of Canfiekl thereupon filed tlieir bill, setting forth the

Act of 1846, and claiming that the proceedings constituted an executed

contract, and pra3ed for an injunction against the contemplated re-

moval. But the court refused the injunction, holding that there could

be no contract and no irrepealable law upon governmental subjects,

observing that legislative Acts concerning public interests are neces-

sarily i)ublic laws ; that every succeeding legislature possesses the same

jurisdiction and power as its predecessor ; that the latter have the same

power of repeal and modification which the former had of enactment,

neither more nor less ; that all occupy in this respect a footing of perfect

equality ; that this is necessarily so in the nature of things ; that it is

vital to the public welfare that each one should be able, at all times, to

do whatever the varying circumstances and present exigencies attending

the subject maj- require ; and that a different result would be fraught

with evil.

"As counsel observe, if this is true doctrine as to the location of a

county seat, it is apparent that it must apply with greater force to the

control of the soils and beds of navigable waters in the great public

harbors held hy the people in trust for their common use and of common
right as an incident to their sovereignty. The legislature could not give

away nor sell the discretion of its successors in respect to matters, the

government of which, from the \exy nature of things, must var}- with

varying circumstances. The legislation which may be needed one daj'

for the harbor may be different from the legislation that ma}' be required

at another day. Ever}- legislature must, at the time of its existence,

exercise the power of the State in the execution of the trust devolved

upon it. We hold, therefore, that an}' attempted cession of the owner-

ship and control of the State in and over the submerged lands in Lake

Michigan, by the Act of April 16, 1869, was inoperative to affect, modify,

or in any respect to control the sovereignty and dominion of the State

over the lands, or its ownership thereof, and that any such attempted

operation of the Act was annulled by the repealing Act of April 15,

1873, which to that extent was valid and effective. \ There can be

noirrepealable f>nntrf^ot_jn_fL^'^"'^'py"Il£f_£lLpi'opprt}' by n gvfL'\tlV^n.

disregard of a putHic trust, under whinh^JiP! was bound to holdand
majiage it."

^

[Shiras, J., gave a dissenting opinion, in which Gray and Brown,

JJ., concurred. The Chief Justice, having been of counsel in the

court below, and Mr. Justice Blatchford, being a stock-holder in the

Illinois Central Railroad Company, did not take any part in the con-

sideration or decision of these cases.]

1 Comi)are Martin v. Waddell, 16 Pet. 367 ; Saunders v. N. Y. C, Sj-c. R. R. Co.,

144 N. Y. 75 (1894) ; Core v. The State. 39 N. E. Rep. 400 (1895) ; Stockton v. Bait. ^
N. Y. R. R. Co., 32 Fed. Rop 9, 20. — Ed.
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CHAPTER X. '^ c^j^yuiAA^i^^^^ .

THE REGULATION OF COMMERCE,— FOREIGN, INTERSTATE, AND
WITH THE INDIAN TRIBES.i

From 5 Marshall's "Life of Washington" (Philadelphia, 1807), c. 2, pp. 65 et scq"^
[At the time this book was published (1804-1807), Marshall was Chief Justice of the

United States. Washington had died in IJeeember, 1799, and Marshall, after being

Minister to France and Secretary of State, had been commissioned Chief Justice in

January, 1801.] " Scarcely had the war of the Revolution terminated, wiieu the United
States and Great Britain reciprocally charged each other with liaviug violated the

treaty of peace. . . . But the cause of most extensive disquiet was the rigorous com-
mercial system pursued by Great Britain. While colonists, the Americans had car-

ried on a free and gainful trade with the British West Indies, from wliich tiiey had
drawn considerable supplies of specie. As citizens of an independent State, those

ports were closed against them, and, in other parts of the empire also, the Navigation-

Act was in many points strictly enforced with respect to them.
" To explore new channels, into wliich the trade of a nation may be transferred,

will, in any state of things, require time ; and, in that which existed, was opposed by
ol)stacles which almost discouraged the attempt. On every side they encountered
rigorous and unlooked-for restrictions. In the rich trade of the neighboring colonies

they were not permitted to participate, and in the ports of Europe they encountered
regulations which were extremely embarrassing. From the Mediterranean they were
excluded by the Barl)ary powers, whose hostility they had no force to subdue, and
whose friendship they had no money to purchase. And the characteristic enterprise
of their merchants, wliich in better times has displayed their flag in everv part of the
Avorld, was then in a great measure restrained from exerting itself bv the scantiness

of their means. Thus circumstanced, the idea of compelling Great Britain to relax
somewhat of the rigor of her system, by opposing it with regulations equallv restric-

tive, seems to have been generally taken up; but to render success in .such a conflict

possible, it was necessary that tlie whole power of regulating commerce should reside

in a single legislature. That thirteen independent sovereignties, jealous of each other,

could be induced to concur, for a length of time, in measures capable of producing the
desired effect, few were so sanguine as to hope. With many, therefore, the desire of

counteracting a system which appeared to them so injurious, triumphed over their

attachment to State authority, and the converts to the opinion, that Congress ought
to be empowered to pass a navigation-act, or to regulate trade generally, were daily

multiplied. So early as the 30th of April, 1784, resolutions were entered into, recom-
mending it to the several States 'to vest the United States in Congress assembled, for

the term of fifteen years, with power to prohibit any goods, wares, or mercliandise,

from being imported into, or exported from, any of the States, in vessels belonging

1 Valuable monographs on this subject may be found in F. C. Hartshorne's " Rail-

roads and the Commerce Clause " (1893) ; W. D. Lewis's "Federal Power over Com-
merce " (1892), (both published in Philadelphia, at the University of Pennsvlvania
Press) ; Professor Blewett Lee's " Limitations on the Right of the States to enact
Quarantine Laws," 2 Harv. Law Rev. 267, 293 (1888) ; and Mr. L. M. Greeley's "Test
of a Regulation of Foreign and Interstate Commerce," 1 Harv. Law Rev. 159

(1887). — Ed.
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to, or navigated by, the sulijects of any power with whom tlicse United States shall

not liave formed treaties of commerce.' And also, of prohibiting the subjects of any
foreign State, kingdom, or empire, unless authorized l)y treaty, from importing into

the United States any goods, wares, or merchandise, which are not the produce or

manufacture of the dominions of the sovereign whose suijjects they are. Meanwhile,

the United States were unremitting in their endeavors to form commercial treaties in

Europe. Three commissioners had been appointed for that purpose ; and at length,

as the trade with England Wiis peculiarly important, and the growing misunderstand-

ings between the two countries threatened serious consequences, should their adjust-

ment be much longer delayed, it was determined to ajjjtoint a minister plenipotentiary

to represent the United States at the court of Great Britain; and, in Eebruar^', 1785,

Mr. John Adams was elected to this interesting embassy. His endeavors to give

stability to tiie commercial relations between the two countries, by a compact which

miglit he mutually advantageous to them, were not successful. Some overtures were

made on his part, but the cabinet of London declined the negotiation. 'J"he govern-

ment of the United States, it was said, was unable to secure the observance of any

general commercial regulations ; and it was deemed unwise to enter into stipulations,

which could not be of reciprocal obligation. . . .

" One of the consequences resulting from this unprosperous state of things was,

a general discontent with the course of trade. It had commenced with the native

merchants of the North, who found themselves incapable of contending in their own
ports with certain foreigners, and was soon communicated to others. The gazettes of

Boston contained some very animated and angry addresses, which produced resolu-

tions for the government of the citizens of that town, applications to their State legis-

lature, a petition to Congress, and a circular letter to the merchants of the several

seaports throughout the United States. After detailing the disadvantages under which

the trade and navigation of America labored, in consequence of the free admission of

the ships and commodities of Great Britain into their ports, while their navigation

in return was discouraged, and their exports either prohibited from entering British

ports, or loaded with the most rigorous exactions; after stating the ruin which must

result from the continuance of such a system, and their confidence that the necessary

powers to the Federal government would be soon, if not already, delegated, the peti-

tion to Congress thus concludes :
' Impressed with these ideas, your petitioners beg

leave to request of the very august body which they have now the honor to address,

that the numerous impositions of the British on the trade and exports of these States

may be forthwith contravened by similar expedients on our part ; else, may it please

your excellency and honors, the commerce of this country, and, of consequence, its

wealth, and perhaps the Union itself, may become victims to the artifice of a nation,

whose arms have been in vain exerted to accomplish the ruin of America.'

"The merchants of the city of Philadelphia presented a memorial to the legislature

of that State, in which, after lamenting it as a fundamental defect in the Constitution,

that full and entire power over the commerce of the United States had not been

originally vested in Congress, ' as no concern common to many could be conducted to

a good end but by an unity of counsels
;

' they say :
' Hence it is that the intercourses

of the States are liable to be perplexed and injured by various and discordant regula-

tions, instead of that harmony of measures on which the particular as well as general

interests depend
;
productive of mutual disgusts, and alienation amongst the several

members of the eiupire. But the more certain inconveniences foreseen and more
experimentally felt, flow from the unequal footing this circumstance puts us on with

other nations, and by which we stand in a very singular and disadvantageous situa-

tion ; for, while the whole of our trade is laid open to these nations, they are at lib-

erty to limit us to such branches of theirs as interest or policy may dictate ; unrestrained

by any apprehensions, as long as the power remains severally with the States, of being

met and opposed by any consistent and effectual restrictions on our part.'

" This memorial prayed that the legislature would endeavor to procure from Con-

gress a recommendation to the several States, to vest in that body the necessary

powers over the commerce of the United States. It was immediately taken into con-
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sideration, aud resolutious were passed couforniiug to its prayer. Similar applications

were made by other commercial towns.

" From tliese proceedings, aud from the general representations made by the Ameri-

can merchants, General Washington had augured tlie most liappy effects. ' The in.

formation,' said he, in a letter to an intimate friend iu Great Britain, ' which you have

given of the disposition of a certain court, coincides precisely with the sentiments I

had formed of it, from my own observations on niauy late occurrences. AVith respect

to ourselves, I wish I could add that as much uisdom had pervaded our counsels, as

reason and common policy most evidently dictated. But the truth is, the people must

feel before they will see ; consequently, tiiey are brought slowly into measures of pub-

lic utility. Fast experience, or the admonition of a few, have but little weight. But

evils of this nature work their own cure, though the remedy comes slower than com-

ports with the wishes of those who foresee, or tliiuk they foresee, the danger.
"

' With respect to the commercial system which Great Britain is pursuing with

this country, the ministers, iu this as in other matters, are defeating tlieir end, by

facilitating the grant of those powers to Congress, which will produce a counteraction

of their plans, and with which, but for tliose plans, half a century Mould not have

invested that body. The restrictions on our trade, and the additional duties which are

imposed on many of our staple commodities, have put all the commercial people of

this country in motion. They now see tlie indispensable necessity of a general con-

trolling power, and are addressing their respective assemblies to grant it to Congress.

Before tliis, every State thought itself competent to regulate its own trade; and we
were verifying the observations of Lord Sheffield, who supposed we never could agree

on any general plan ; but those who will go a little deeper into matters than his lord-

ship seems to have done, will perceive that in any measure where the general iuterest

is t(niclie(l, however wide apart the politics of individual States may be, yet, as soon as

it is discovered, they will unite to effect a common good.' . . .

" While the advocates for union exerted themselves to impress its necessitj^ on the

public mint!, measures were taking, in Virginia, which, though they had originated iu

different views, terminated in a proposition for a general convention, to revise the

state of the Union. To form a compact relative to the navigation of the rivers

Potomac and Pocomoke, and of part of the Bay of Chesapeake, by the citizens of Vir-

ginia and Maryland, commissioners were appointed by the legislatures of those States

respectively, who assembled at Alexandria, in March, 1785. While at Mount Vernon
on a visit, they agreed to propose to their respective governments the appointment of

other commissioners, with power to make conjoint arrangements, to which tlie assent

of Congress was to be solicited, for maintaining a naval force in the Chesapeake. The
commissioners were also to be empowered to establish a tariff of duties on imports, to

which the laws of both States should conform. When these propositions received the

assent of the Legislature of Virginia, an additional resolution was passed, directing

that whicli respected the duties on imports to be communicated to all the States in the

Union, wlio were invited to send deputies to the meeting.

"On the 21st of January, 1786, a few days after the passing of these resolutions,

another was adopted, appointing certain commissioners, ' who were to meet such as

might be appointed by the other States in the Union, at a time and place to be agreed

on, to take into consideration tlie trade of the United States, to examine tlie relative

situation and trade of the said States, to consider how far an uniform system in their

commercial relations may be necessary to their common interest, and their permanent
harmony ; and to report to the several States, such an act, relative to this great o])ject,

as, when unanimously ratified by them, will enable the United States, in Congress

assembled, effectually to provide for the same.'
" In the circular letter, transmitting these resolutions to the respective States,

Annapolis, in Maryland, was proposed as the place, and the ensuing September as the

time of meeting. Before the period at which these commissioners were to assemble

had arrived, the idea was carried, by those who saw and deplored the comjilicated

calamities which flowed from the inefficacy of the general government, much further

than was avowed by the resolution of Virginia. . . .

" The convention at Annapolis was attended by commissioners from only five
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States. Having appointed j\Ir. Dickiusou their cliairman, they proceeded to discuss

tlie objects for which tliey hud beeu couveued. It was soon perceived that powers

much more ample thau had been toulided to them would be reciuisite to enable them
to effect the beiieficial ])urpose which they contemplated.

" For this reason, as well as in consideration of the small number of States whicli

were represented, the couventiou determined to rise without coming to any si>ecific

resolutions on the particular sul)ject which had beeu referred to them. Previous to

their adjournment, however, they agreed ou a report to be made to their respective

States, in which was represented the necessity of e.xtending the revision of the Fed-

eral s^ystem to all its defects, and in wliich they recommended that deputies for that

])urpose be appointed, by the several legislatures, to meet in convention in the city

of Philadelphia, ou the second day of the ensuing May." See also supra, pp. 209-

210.— Ed.

C^iyTi^ -i
ix^^t-^

UNITED STATES v. BRIGANTINE "WILLIAM."

District Court of the United States for Massachusetts. 1808.

[2 Hull's Am. Law Journal, 255.]

/ - ^ Ociy:>Ji^
Davis, Dist. J. This libel is founded on the Act of Congress,

[j^ passed 22d December, 1807, entitled, "An Act laying an embargo on

"pUa^ (^Ciy(^<f all ships and vessels in the ports and harbors of the United States,"

J and on the first supplementary Act, passed January 9th, 1808.

-^^Jl
' The libel alleges, that sundry enumerated goods, Avares, and mer-

chandise, on the 17th day of March last, on the high seas, were put

from said brigantine on board another vessel called the " Nanc}' ;

" and

also that other goods, wares, and merchandise, on the 11th daj- of

May last, at Lynn, in said district, were put from said brigantine on
J2AaAA/'^^^^ board another vessel called the " Mary," with intent that said goods,

^y^^ wares, and merchandise should be transported to some foreign port or
/U/tJ>^

place, contrary to the Acts aforesaid, by whicli it is alleged that said

^ /U.'^f/f^'^ brigantine is forfeited

(UenM '

^ M
It has been contended, b}' the counsel for the claimants, 1st. That

the facts, appearing in evidence, do not present a case, within the true

^ryiiLAj^ /(/^^ intent and meaning of the Acts aforesaid. 2d. Tliat the Acts, on

J /^2/^'- wliich a forfeiture is claimed, are unconstitutional.

After argument on these heads, it is suggested by the counsel for

the claimants, that the case may receive material elucidations from the

facts that will appear, on the trial of the brigantine " Nanc}' ;
" and they

pray for a postponement of a decision on this libel, until a hearing

shall be had relative to that vessel. As that case is necessarily con-

tinued, and as that of the "Sukey," also pending at this term, appears

to have connection with the transactions in the case of the "William," I

shall not make up a judgment relative to the facts on this libel, until those

of the " Nancy " and " Sukey " shall have been tried, or until the further

evidence suggested shall have been heard. But it appears to be neces-

sary to declai'e an opinion on the constitutional question, which has
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been so fully discussed, especiall}- as the objection, if available, cquall\-

applies to many other cases before the court. Under these cii'cuni-

stances, I have considered it expedient, and indeed an incumbent duty,

to give an opinion on this great and interesting question ; though an

entire decision on the case, in which it was presented and argued, is,

for the reasons suggested, postponed.

In considering the several Acts relative to the embargo as one sys-

tem, it may be convenient to exhibit an analysis of their contents.

The general, or primar}', provisions are contained in the first Act,

passed December 22, 1807 ; which lays "An embargo on all ships and

vessels in the ports and places within the limits and jurisdiction of the

United States, cleared or not cleared, bound to an}- foreign port or

place ;
" and in the fourth section of the third additional Act, passed

March 12th, 1808, which prohibits the exportation from the United

States in an}' manner whatever, either by land or water, of any goods,

wares, or merchandise of foreign or domestic growth or manufacture.

To the same head belongs the prohibition of the exportation of specie,

by any foreign ship or vessel, by section 5th of the first supplementary

Act. . . . The first Act is without limitation, and the several supple-

mentary Acts are to exist during the continuance of tlie first.

A separate Act passed April 22d, 1808, authorizes the President of

the United States to suspend the operation of the Act laying an em-

bargo, and the several supplementary Acts, " in the event of such

peace, or suspension of hostilities, between the belligerent powers of

Europe, or of any changes in their measures, affecting neutral com-

merce, as may render that of the United States safe, in the judgment of

the President"— with a proviso, that such suspension shall not extend

beyond twenty days after the next meeting of Congress,

My views of the constitutional question, which has been raised in

this case, will be confined to the Acts relative to navigation, and to

exportation by sea. On those only do the cases before the court de-

pend ; and it is obviously incumbent on a judge to confine himself to

the actual case presented for trial, and its inseparable incidents, and

to avoid pronouncing premature decisions on extraneous questions.

The prohibition of exportation by land can, properly, come into view

only as it may tend to explain those provisions, on which I am called to

decide, and to indicate their character. . . .

Before a court can determine whether a given Act of Congress, bear-

ing relation to a power with which it is vested, be a legitimate exercise

of that power, or transcend it, the degree of legislative discretion, ad-

missible in the case, must first be determined. Legal discretion is

limited. It is thus defined by Lord Coke, Discreth est discernere, per

legem, quid sit jiistum. Political discretion has a wider range. It

embraces, combines, and considers all circumstances, events, and

projects, foreign or domestic, that can affect the national interests.

Legal discretion has not the means of ascertaining the grounds on

which political discretion may have proceeded. It seems admitted
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that necessity might justif}- the Acts in question. But how shall legal

discussion determine that political discretion, surveying the vast con-

cerns committed to its trust, and tlie movements of conflicting Nations,

has not perceived such necessity to exist? Considerations of this

nature have induced a doubt of the competency or constitutional

autliority of the court to decide an Act invalid, in a case of this

description. On the precise extent, however, of the power of tlie

court, I do not give a definite opinion : my view of the main question

submitted by the counsel, in this case, rendered such a decision un-

necessary. I now proceed to the examination of that question. It

will be perceived that some of the considerations, suggested under the

last head, have an application to the remaining inquiry, and it is

acknowledged that they had an influence in forming my determination.

It is contended, that Congress is not invested with powers, by the

Constitution to enact laws, so general and so unlimited, relative to

commercial intercourse with foreign nations, as those now under

consideration.

It is well understood, that the depressed state of American com-

merce, and complete experience of the inefficacy of State regulations

to apply a remedy were among the great procuring causes of the

Federal Constitution. It was manifest that other objects, of equal

importance, were exclusivcl}' proper for national jurisdiction ; and

that under national management and control * alone could they be

advantageously and efficaciousl}- conducted. The Constitution specifies

those objects. A national sovereignty is created. Not an unlimited

sovereignty, but a sovereignty as to the objects surrendered and speci-

fied, limited only by the qualifications and restrictions expressed in

the Constitution. Commerce is one of those objects. The care, pro-

tection, management, and control of this great national concern is, in

m}' opinion, vested by the Constitution in the Congress of the United

States ; and their power is sovereign, relative to commercial inter-

course, qualified by the limitations and restrictions expressed in that

instrument, and by the treaty-making power of the President and

Senate.
" Congress shall have power to regulate commerce with foreign na-

tions, and among the several .States, and with the Indian tribes." Such

is the declaration in the Constitution. Stress has been laid in the argu-

ment on the word regulate, as implying in itself a limitation. Power to

regulate, it is said, cannot be understood to give a power to annihilate.

To this it may be replied, that the Acts under consideration, though

of very ample extent, do not operate as a prohibition of all foreign

commerce. It will be admitted that partial prohibitions are authorized

by the expression ; and how shall the degree or extent of the pi'ohibi-

tion be adjusted, but b}' the discretion of the national government, to

whom the subject appears to be committed? Besides, if w^e insist on

the exact and critical meaning of the word regulate, we must, to be

consistent, be equally critical with the substantial term commerce.
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The term does not necessarily incliuk' shipping or navigation ; much
less does it include the fisheries. Yet it never has been contended

that they are not the proper objects of national regulation ; and several

Acts of Congress have been made respecting them. It may be replied,

that these are incidents to commerce, and inlimately connected with it

;

and that Congress, in legislating respecting them, act under the author-

ity given them b}' the Constitution to make all laws necessary and

proper for carrying into execution the enumerated powers. Let this

be admitted ; and are they not at liberty, also, to consider the present

prohibitory system as necessary and proper to an eventual benefifial

regulation? I say nothing of the policy of tlie expedient. It is not

within my province. But on the abstract question of constitutional

power, I see nothing to prohibit or restrain the measure.

Further; the power to regulate commerce is not to be confined to

the adoption of measures exclusively beneficial to commerce itself, or

tending to its advancement; but in our national system, as in all

modern sovereignties, it is also to be considered as -an instrument for

other purposes of general policy and interest. The mode of its

management is a consideration of great delicacy and importance ; but

the national right or power under the Constitution to adapt regulations

of commerce to other purposes than the mere advancement of com-

merce, appears to me unquestionable.

Great Britain is styled, eminently', a commercial nation ; but com-

merce is, in fact, a subordinate branch of her national policy, com[)ared

with other objects. In ancient times, indeed, shipping and navigation

were made subordinate to commerce, as then contemplated. The mart

or staple of their principal productions, wool, leather, and lead, was
confined to certain great towns in the island, where foreigners might

resoi't to purchase ; and Englishmen were restrained from exporting

those commodities, under heavy penalties. It was conceived lluit

trade thus conducted would be more advantageous to the country, than

if transacted by the English on the Continent. On this idea was made
the statute of the staple ; 27 Edw. 3 (vid. Reeves' Hist, of English

Law, 2. 393). This may appear a strange regulation. It was evi-

dently founded on erroneous views, and Selden, the learned com-
mentator on Fortescue, remarks, " that all acts or attempts which

have been derogatory to trade have ever been noted to be discouraged

and short lived " in that nation. It is well known how the views of

their statesmen and their commercial laws have changed since that

statute was enacted. The navigation system has long stood prominent.

The interests of commerce are often made subservient to those of ship-

ping and navigation. Maritime and naval strength is the great object

of national solicitude ; the grand and ultimate objects are the defence

and securit}' of the country.

The situation of the United States, in ordinar}' times, might render

legislative interferences relative to commerce less necessary ; but the

capacity and power of managing and directing it for the advance-
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uient of great national purposes seems an important ingredient of

sovereigntj'.

It was perceived that, under the power of regulating commerce,

Congress would be authorized to abridge it in favor of the great

principles of humanity and justice. Hence the introduction of a clause

in the Constitution so framed as to interdict a prohibition of the slave

trade until 1808. Massachusetts and New York proposed a stipulation

that should prevent the erection of commercial con)panies with exclu-

sive advantages. Virginia and North Carolina suggested an amend-

ment that "no navigation law, or law regulating commerce, should be

passed without the consent of two thirds of tlie members present in

V)oth houses." These proposed amendments were not adopted, but

they manifest the public conceptions, at the time, of the extent of the

powers of Congress relative to commerce.

It has been said in the ai'gument that the large commercial States,

such as New York and Massachusetts, would never have consented to

the grant of power relative to commerce, if supposed capable of the

extent now claimed. On this point, it is believed, there was no mis-

understanding. The necessity of a competent national government

was manifest. Its essential characteristics were considered and well

understood ; and all intelligent men perceived that a power to advance

and protect the national interests necessarily involved a power that

might be abused. The " Federalist," which was particularly addressed to

the people of the State of New York, fianklj- avows tiie genuine opera-

tion of the powers proposed to be vested in the general government

:

" If the circumstances of our countrj- are such as to demand a com-

pound instead of a simple, a confederate instead of a sole government,

the essential point which will remain to be adjusted will be to dis-

criminate the objects, as far as it can be done, which shall appertain to

the different provinces, or departments of power, allowing to each the

most ample authority for fulfilling those which may be committed to its

charge. Shall the Union be constituted the guardian of the common

safety? Are fleets, and armies, and revenues necessary for this pur-

l)Ose? The government of the Union must be empowered to pass all

laws, and to make all regulations which have relation to them. The

same must be the case in respect to commerce, and to every other

matter to whicii its jurisdiction is permitted to extend."

If it be admitted tliat national regulations relative to commerce may

apply it as an instrument, and are not necessarily confined to its direct

aid and advancement, the sphere of legislative discretion is, of course,

more widely extended ; and in time of war or of great impending

peril it must take a still more expanded range.

Congress has power to declare war. It of course has power to pro-

vide for war ; and the time, the manner, and the measure in the appli-

cation of constitutional means seem to be left to its wisdom and

discretion. Foreign intercourse becomes in such times a subject of

peculiar interest, and its regulation forms an obvious and essential
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branch of the Federal administration. Tn the year 1798, when aggres-

sions from France became insupportable, a non-intercourse law relative

to that nation and her dependencies was enacted ; partial hostilities for

a time prevailed ; but no war was declared. I have never understood

that the power of Congress to adopt that course of proceeding was

questioned.

It seems to have been admitted in the argument that State necessity

miglit justif}' a limited embargo, or suspension of all foreign commerce
;

but if Congress have the power, for purposes of safety, of preparation

or counteraction, to suspend commercial intercourse with foreign

nations, where do we find them limited as to the duration more than

as to the manner and extent of the measure ? Must we understand the

nation as saying to their government, "• We look to you for protec-

tion and security against all foreign aggressions. For this purpose, we
give you the control of commerce ; but you shall always limit the time

during which this instrument is to be used. Tliis shield of defence you

may on emergent occasions employ' ; but you shall always announce to

us and to the world the moment when it shall drop from your hands."

It is apparent that cases may occur in which the indefinite character

of a law, as to its termination, may be essential to its efficacious

operation.

In this connection I would notice the internal indications exhibited

by the Acts themselves relative to tlieir duration. In addition to the

authority given to the President to suspend the Acts upon the con-

tingency of certain events, we have evidence, from the very nature of

their provisions, that they cannot be designed to be perpetual. An
entire prohibition of exportation, unaccompanied with any restriction

on importations, could never be intended for a permanent system ;

though the laws in a technical view ma}' be denominated perpetual,

containing no specification of the time when they shall expire.

In illustration of their argument, gentlemen have supposed a strong

case ; a prohibition of the future cultivation of corn in the United

States. It would not be admitted, I presume, that an Act so extrava-

gant would be constitutional, though not perpetual, but confined to a

single season. And why? Because it would be most manifestly'

without the limits of the Federal jurisdiction, and relative to an object

or concern not committed to its management. If an embargo, or sus-

pension of commerce of an}' description, be within the powers of

Congress, the terms and modifications of the measure must also be

within their discretion. If the measure be referred to State necessit}',

the body that is authorized to determine on the existence of such

necessit}' must also be competent so to modif}' the means as to adapt

them to the exigenc}'.

It is said that such a law is in contravention of unalienable rights

;

and we have had quotations from elementarj' writers, and from the

bills of rights of the State constitutions in support of this position.

The doctrines and declarations of those respectable writers, and in
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those venerable instruments, are not to be slighted ; but we are to

leave the wide field of general reasonings and abstract principles, and

are to consider the construction and operation of an express compact,

a government of convention.

The general position is incontestable, that all that is not surrendered

by the Constitution is retained. The amendment which expresses this

is for greater securit}' ; but such would have been the true construction

without the amendment. Still it remains to be determined, and it is

often a question of some difficulty, what is given? By the second

article of the Confederation, Congress were prohibited the exercise of

any power not expressly delegated. A similar qualification was sug-

gested, in one of the amendments proposed hy the State of New
Hampshire, to the new Constitution. The phraseolog}' indeed was
strengthened ; and Congress were to be prohibited from tlie exercise of

powers not expressly and particularly delegated.

Such expressions were not adopted. If they had been, as an intelli-

gent writer justly observes, " Congress would be continually exposed,

as their predecessors under the Confederation were, to the alternative

of construing the term expressly with so much rigor as to disarm the

government of all real authority whatever, or with so much latitude

as to destroy altogether the force of the restriction." It is wisely left

as it is ; and the true sense and meaning of the instrument is to be

determined by just construction, guided and governed b}- good sense

and honest intentions.

Under the Confederation, Congress could have no agency- relative to

foreign commerce but through the medium of treaties; and, by the

ninth article, it was stipulated that no treat}- of commerce should be

made whereby the legislative power of the respective States should be

restrained from imposing such imposts and duties on foreigners as their

own people were subjected to, "or fiora prohibiting the exportation of

any species of goods or commodities whatsoever." Here we find an

express reservation to the State legislatures of the power to pass pro-

hibitory commercial laws, and, as respects exportations, without any

limitations. Some of them exercised tliis power. In Massachusetts it

was carried to considerable extent, with marked determination, but to

no sensible good effect. One of the prohibitory acts of that State,

passed in 1786, was for the express " encouragement of the agriculture

and manufactures in our own country."

The other, which was a counteracting law, had no definite limitation,

but was to continue in force until Congress should be vested with com-

petent powers, and should have passed an ordinance for the regulation

of the commerce of the States. Unless Congress, by the Constitution,

possess the power in question, it still exists in the State legislatures—
but this has never been claimed or pretended since the adoption of the

Federal Constitution ; and the exercise of such a power by the States

would be manifestly' inconsistent with the power vested by the people

in Congress, "to regulate commerce." Hence I infer that the power
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reserved to the States by the Articles of Confederation is surrendered

to Congress by the Constitution ; unless we suppose that, b}- some
strange process, it has been merged or extinguished, and now exists

nowhere.

The propriety of this power, on the present construction, ma}' be

further evinced by contemplating the operation of specific limitations

or restrictions which it might be proposed to apply. Will it be said

that the amendment proposed by Virginia and North Carolina would

be an improvement in the instrument of government? Such a pro-

vision might prevent the adoption of exceptionable regulations ; but it

would be equally operative in defeating those that would be salutary
;

and would disable the majorit}- of the nation from deciding on the best

means of advancing its prosperity. To avoid such a system as is now
in operation, shall the people expressly provide, as a limitation to the

power of regulating commerce, that it shall not extend to a total pro-

hibition, or but for a limited time? Nothing would be gained bv such

restrictions. A prohibition might still be so nearly' total, or extend to

such a length of time, without violation of the restriction, as to be

equivalent, in practical effect, to the present arrangement. Or will it

be said that tlie judiciary' should then be called upon to decide the law

void, though not repugnant to the terms of the restriction, and to con-

sider exceptions from the prohibition, as in the common case of a

fraudulent deed, to be merely colorable? Loose and general restric-

tions would be ineffective, or, at best, merel}- director}-. If particular

and precise, they would evince an indiscreet attempt to anticipate the

immense extent and variet\- of national exigencies, and would not be

suitable appendages to a power which, in its exercise, must depend on

contingencies, and from its nature and object must be general. A
particular miscliief or inconvenience, contemplated in framing such lim-

itations, might be avoided ; but the}' would also injuriously fetter the

national councils, and prevent the application of adequate provisions

for the public safety and happiness, according to the ever varying

emergencies of national affairs. Let us not insist on a security which

the nature of human concerns will not permit. More effectual guards

against abuse, more complete security for civil and political liberty

and for private right, are not perhaps afforded to any nation than to

the people of the United States. These views of the national powers

are not new. I have only given a more distinct exhibition of habitual

impressions coeval, in my mind, with the Constitution. Upon these

considerations, I am bound to overrule the objections to the Acts in

question, which I shall proceed to apply to the cases before the court,

believing them to be constitutional laws.

I lament the privations, the interruption of profitable pursuits*and

manly enterprise, to which it has been thouglit necessary to subject the

citizens of this great community. I respect the merchant and his em-

ployment. The disconcerted mariner demands our sympathy. The
sound of the axe and of the hammer would be grateful music. Ocean,

VOL. II. — 113
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in itself a dreary waste, by the swelling sail and floating streamer be-

comes an exhilarating object ; and it is painful to perceive hy force of

any contingencies the American stars and stripes vanishing from the

scene. Commerce indeed merits all the eulogy which we have heard

so eloquently pronounced at the bar. . . . Let us not entertain the

t>loomy apprehension that advantages so precious are altogether aban-

doned, that pursuits so interesting and beneficial are not to be re-

sumed. Let us rather cherish a hope that connnercial activity and

intercourse, with all their wholesome energies, will be revived ; and that

our merchants and our mariners will again be permitted to pursue their

wonted employments, consistently with the national safety, honor, and

independence

!

LIVINGSTON AND FULTON v. VAN INGEN et al.

I h 1/ 'U /li- \ New York Court of Errors. 1812 .

y^-^^/l^' \ . [9JoA«s.507.]i

A , Jjt^^^ appellants filed a bill in equity asking an injunction restraining

f^AAOA'^^ ^''^J ^j^g defendants from using a vessel called the '^ Hope," a steamboat, in

/"YTVIA M/2A^1 navigating the waters of New York, without the leave of the appellants.

(T /L Tbe v claimed under statutes of New York the exclusive right of nav i-

0< roAijAAy '

gating New York waters by ^'' boats which might be urged or impelled

AfTnA. A^ through the w-ater by the force of fire or steam ." The respondents

//OLA/y.oi'dM^-' t^enied the validity of these statutes, under the Constitution of the

( p United States. The appellants' application was ^denied ; and, there-

-f^U/^iM^^ yupon, this appeal was taken.

fj/lljUM%^^^ Hoffman {Colden and Biggs, on the same side), for the appel-

^^t. /\f lants; Welh and Henry {Van Vechten, on the same side), for the

^^^^^l^^^viy^^-espondents.

^(uotC. Kent, Ch. J. The great point in this cause is, whether the several• l/Ui^iuo^. KENT, UH. J. ine greai poini in luis caus.u is, wu^tuci uuc dc»^ici

(T^ ay, 1^^
^^^^ ^^ ^j^^ Legislature which have been passed in favor of the appel

^}ijLM AAr^^ \Sints, are to be regarded as constitutional and binding.

/ "IliuJiA ^^^^^ house, sitting in its judicial capacity as a court, has nothing to

•^^^ i'-^^ do with the policy or expediency of these laws. The only question

(W /^.lf f^^^liere is, whether the legislature had authority to pass them. If we can

I) }^ satis fy ourselves upon this point, or, rather, unless we are fully pe r-

-.,v« V.i^
suaded that they are void, we are bound to obey them, and give them

^A-u/A the requisite effect .

Li tlie first place, the presumption must be admitted to be extremely

iU^t^M' strong in favor of their validity . There is no very obvious constitu-

-(^lA^^Miv^ tional objection, or it would not so repeatedly have escaped the notice

f) '({ ^^ "^^ several branches of the government, when these Acts were under

Ti
^^~^^ _j_ / 1 The statement of facts is shortened.

—

Ed. ^

a^i^A tij i^^.^^^^ ^ yc^^t^-c^'-
^
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consideration. There are, in the wliole, five different statutes, passed

in the years U^S,J^3, J^07, iSOS^jmcnSll, all rehxting to one sub- Qf^f'^^^^^

j ect, and all granting; or confirming to the appellants, or one of them, -^flcy^A. ^"-^M.
~

the exclusive privilege of using steamboats upon the navigable waters aajuJX
of this State. The last Act was passed after the right of Mie nppellanTs _ . ^y_
•was drawn into question, and made known to the legislature, and that ^UAAa- -j*-'-'*^

Act was, therefore, equivalent to a declaratory opinion of high author- c -.
i)\rty\.

it y, that Jjie former laws were valid and constitutional. The Act in

th e year 1798 was peculiarly calculated to awaken attention, as it was ~j^u^ /i/tA^^^^^
'

the first Act that was passed upon the subject, after the adoption of_ // -ix^..a^tjA^

the Federal Constitution, and it would naturallj' lead to a consideration '
-i

rkjcA,

of the power of the State to make such a grant. That Act was, there- /^"^ /)^\/
fore, a legislative exposition given to the powers of the S tate govern- 'T^^ju^.y^^*^;^/^
ments, and there were circumstances existing at the time, which gave « /J

' -j

that exposition singular weight and importance. It was a new and -^J^'^jy^^'^

original grant to one of the aijpellants, encouraging him, by the pledge 4-
fj(^^ A^^~*^

of an exclusive privilege for twenty years, to engage, according to th e '

,, —-(ju^r^

language of the preamble to the statute, in the '' uncertainty and hazard -^
/f'^^~^

o f a very expensive experimen t." The le.oislature must have been ^-^ ftAPvU^^"^^^

cieailv satisfied of their competency to make this pledge, or they acted U w O^^U,
with deception and injustice towards the individual on whose accoun t

-A^^tX^ /j*' j
it was made , i,^ There were members in that legislature, as well as in /^aXKA- o^-^n

all the other departments of the government, who had been deeply con-
-ff-^ fl ^^

cerned in the study of the Constitution of the United States, and who ^y -0

were masters of all the critical discussions which had attended the '(H/tH^*-'</v\ v

interesting progress of its adoption. Several of them had been mem- "^ rx4W^
bers of the State convention, and this was particularly the case with the ^' It L^^^A^q
exalted character, who at that time was chief magistrate of this State '^y^'^^ ^ (.

(Mr. Ja}-), and who was distinguished, as well in the Council of Revision, hyv&^iM^
as elsewhere, for the scrupulous care and profound attention with which HL-fl^ rytaJ^^^

he examined every question of a constitutional nature.^
"^

/ /«

After such a series of statutes, for the last fourteen years, and passed ^-^f^*^

u

n

der such circumstances, it ought not to be any light or trivial d i ffl- Jl/y £Ayti^

^

cul ty that should induce us to set them aside . Unless the court should /^ -ffCu-i^

be able to vindicate itself b}' the soundest and most demonstral)le argu- -/ ^-z? (^ -

some degree, the public confidence, either in the intelligence or integrit}'' /'^

~tfA
of the government. . . . [Here follows, among other things, the passage

'

found supra, pp. 266-268, which should be examined.] —ZA^^
I now proceed to apph' these general rules to those parts of the ^^'/^^/Ir/r/y^

stitution which are supposed to have an influence on the present ^
question.

'f/ci}^^<
The provision that the citizens of each State shall be entitled to all n

privileges and immunities of citizens in the several States, has nothing ^^yO< ^^
to do with this case. It means only that citizens of other States shall ^ y^ajdf
have equal rights with our own citizens, and not that the}" shall have ^^-^^^'-'^

AAycC\I^A. O-f CAM. ny(r^O ^
,

ment, a decree prostrating all these laws would weaken, as I should .^xt^t'''-^'^^

apprehend, the authority and sanction of law in general, and impair, in .^///.cxJ-^
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different or gi-eater rights. Their persons and property must, in all

respects, be equall\- subject to our law. This is a very clear proposi-

Cja^'V^-'^^^^'^ ^'^"' ^"^ *'^^ provision itself was taken from the articles of the con-

4 (f : federation. The two ])aragraphs of the C:onstitulion by which it is

y^i ,gj^^^^-o^'^CQ„tcnded that the original power in the State governments to make

Op^/jll^ccbkhf the grant has been withdrawn^ and vested exclusively in tlie Union, are,

/7 1. Tiie power to regulate commerce with foreign nations, and among

(yi4 [Aaa. f^iJ&~ the several States ; and, 2 . The power to secure to authors and inven-

__ / . tors the exclusive right to their writings and discoveries.

'r"^^ i. As to the power to regulate commerce.

/7 , This power is not, in express terms, exclusive , and the only prohibi-

"MajAA A.'^ tion upon the States is, that they shall not enteFinto any treaty or com-

^^j4-j^^j^^ pact with each other, or with a foreign power, nor lay any duty on
^'y^^

^ tonnage, or on imports or exports, except what may be necessary for

-fjj^ ^^dM^t^i^^ executing their inspection laws . Upon the principles above laid down,

/ ) f^ th e States are under no other constitutional restriction, and are, conse-

Id^ jT^^^^ quently, left in possession of a vast field of commercial regulation ; all

/
J^^^^ (rf the internal commerce of the State by land and water remains entirely,

•-y^'^^^ ^ and I may say exclusively, wathin the scope of its original sovereignty.

CE./X-^^'^-^'^^'^ The Congressional power relates to external not to internal commerce
,

// and it is confined to the regulation of that commerce. To what extent

fy(/\ xi^fyi/^ ~
these regulations may be carried, it is not our present duty to inquire.

-yiyiAjlylA^^ Tlie limits of this power seem not to be susceptible of precise defin ition.
'^

^ It may be difficult to draw an exact line between those regulations

(kXtvi Xl^-^^ which relate to external and those which relate to internal commerce,

^
(7 for every regulation of the one will, directly or indirectly, affect the

^yi/UAX^ other. To avoid doubts, embarrassment and contention on this com-

» 'I r jr plicated question, the general rule of interpretation which has been

Ju^^^^-^^-^^ mentioned, is extremely salutary. It removes all difficulty, by its sim-

ih fx^^ plicity and certainty. The States are under no other restrictions than^ ^^^
, those expressly specified in the constitution, and such regulations as

'yiLM aA <^ the national government may, by treaty, and by laws, from time to

Q^ ^
time, prescribe. Subject to these restrictions, I contend, that the

P-^^ -^
States are at liberty to make their own commercial regulatio ns. There

can be no other safe or practica])le rule of conduct, and this, as I have

w
_

already shown, is the true constitutional rule arising from the nature of

'dhf£AJi (/'^ our Federal system . Thi s does away all color for the suggestion that

v y the steamboat gi-ant is illegal and void under this clause in the Consti-

'^[/<%Y'''>^''*'^-'*^^tution. It comes not within any prohibition upon the States, and it

/ ^ \j interferes with no existing regulation. Whenever the case sludl aris e

v^ ^ of an exercise of power by Congress which shall be directly repugnan t

/yuiriAT .A/^ and destructive to the use and enioyment of the appellants' grant, it

would fall under the cognizance of the Federal courts, and they would,

X-Cs^Ar^Tir^ of course, take care that the laws of the Union arc duly supported . I

^ M . must confess, however, that I can hardly conceive of such a case,

piaji \/U-^^^^^ because I do not, at present, perceive any power which Congress can

P / ^ lawfully carry to that extent. But when there is no existing regulation

q/T^.CCA ^ ^ • ^"(-^^^^ • ^^ JUcy^cJx^-xK ^ tLc

^--^rt^ C^r^ c^^uL^^.^ a^.<t:t^ ir^^~^^^ r^c^^^^ r^^^t^^

rdM
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wb ich interferes with the grant, nor any pretence of a constitution ul

interdict, it wou ld be most extraordinary for us to udjudgc it void, on

tlie mere contingency of a collision witli some future exercise of Con-

gressional power. Such a doctrine is a monstrous heresy. It would

sro, in a great dearee, to annihilate the legislative i)Ower of the States.

May not the legislature declare tiiat no bank paper shall circulate, or

be given or received in payment, but what originates from some incor-

porated bank of our own, or that none shall circulate under the nominal

value of one dollar? But suppose Congress should institute a national

bank, with authority to issue and circulate throughout the Union, bank

notes, as well below as above that nominal value : This would so far

control the State law, but it would remain valid and binding, except as

to tlie paper of tlie national bank. The State law would be absolute,

until the appearance of the national bank, and then it would have a

qualified effect, and be good pro tanto. So, again, the legislature may

declare that it shall be unlawful to vend lottery tickets, unless they be

tickets of lotteries authorized by a law of this State, and who will ques-

tion the validity of the provision ? But su pi^ose Congress should deem

it expedient to establish a national lottery, and should authorize per-

sons in each State to vend the tickets, this would so far control the

S tate prohibition, and leave it in full force as to all other lotteries.

The possibility that a national bank, or a national lottery, might be

i

n

stituted, would be a very strange reason for holding the State laws to

be absolutely null and void. It strikes me to be an equally inadmissi-

ble proposition, that the State is divested of a capacity to grant an

exclusive privilege of navigating a steamboat, within its own waters ,

merely because we can imagine that Congress, in the plenary cxerc i s

e

o f its power to regulate commerce, may make some regulation incon-

sistent with the exercise of this privilege. When such a case arises, it

will provide for itself; and there is, fortunately, a paramount power in

the Supreme Court of the United States to guard against the mischiefs

of collision.

Th.e_gran t _to__the appellants may, then, be considered as taken suh

-

ject to such future commercial regulations as Congress may lawfully

prescribe. Congress, indeed, has not any direct iurisdiction over our

interior commerce or w^aters. Hudson River is the property of the

people of this State, and the legislature have the same iurisdiction over

it that they have over the land, or over any of our public highways, or

over the waters of any of our rivers or lakes. Tliey ma}', in their

sound discretion, regulate and control, enlarge or abridge the use of

its waters, and they are in the habitual exercise of that sovereign right.

If the Constitution had given to Congress exclusive jurisdiction over

our navigable waters, then the argument of the respondents would

have applied ; but the people never did, nor ever intended, to grant

such a power ; and Congress has concurrent iurisdiction over the n avi-

gable waters no further than may be incidental and requisite to the due

regulation of commerce between the States, and with foreign nations.

k
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What has been the uniform, practical construction of this power

?

Let us examine the code of our statute laws. Our turnpike roads, ou r

toll-bridges, the exclusive grant to run stage-wagons, our laws relating
to pant)ers from other States, our Sunday laws, our rights of ferriage

ovejL_u

a

vigable rivers and lakes, our auction licenses, our licenses to

retai l spirituous liquors, the laws to restrain hawkers and pedlers ;

what are all these provisions but regulations of internal commerce,

affecting as well the intercourse between the citizens of this and other

States, as between our own citizens? So w^e also exercise, to a con -

siderable degree, a concurrent power wnth Congress in the regulation of

external commerce. What are our inspection laws relative to the staple

commodities of this State, which prohibit the ex])ortation, except upon

ce

r

taiu conditions, of flour, of salt provisions, of certain articles of

lumber, and of pot and pearl ashes, but regulations of external com -

merce ? Our health and quarantine laws, and the laws prohibiting the

im portation of slaves are striking examples of the same kind . So the

Act relative to the poor, whicli requires all masters of vessels coming

from abroad to report and give securit}- to the ma3'or of New York,

that the passengers, being aliens, shall not become cliargeable as

paupers, and in case of default, making even the ship or vessel from

which the alien shall be landed liable to seizure, is another and very

important regulation affecting foreign commerce.

Are w^e prepared to say, in the face of all these regulations, whicli

form such a mass of evidence of the uniform construction of our powers,

that a special pi'ivilegc for the exclusive navigation by a steamboat

u

p

on our waters, is void, because it may, by possibility, and in th e

course of events, interfere with the power granted to Congress to regu -

late commerce ? Nothing, in my opinion, would be more preposterous

and extravagant. Which of our existing regulations may not equally

interfere with tlie power of Congress ? I t is said that a steamboat may

become the vcliicle of foreign commerce ; and, it is asked, can then the

entry o f them into this State, or the use of them within it, be prohibited ?

I answer yes, equally as we may prohibit the entry or use of slave s, or

of pernicious animals, or an obscene book, or infectious goods, or any

thing else that the legislature shall deem noxious or inconvenient.

Ou r quarantine laws amount to an occlusion of the port of New York

from a portion of foreign commerce, for several months in the year ;

and the mayor is even authorized under those laws to stop all commer-

cial intercourse with the ports of any neighboring State. No doubt

these powers may be abused, or exercised in bad faith, or w'ith such

jealousy and hostility towards our neighbors, as to call for some

explicit and paramount regulation of Congress on the subject of foreign

commerce, and of commerce between the States. Such cases may

easily be supposed, but i t is not logical to reason from the abuse

against the lawful existence of a power
;
and until such Congressional

regulations appear, the legislative will of this State, exercised on a sub-

ject within its original jurisdiction, and not expressly prohibited to it by

Jj
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the Constitution of the United States, must be taken to be of valid and

irresistible authority.

If the grant is not inconsistent with the power of Congress to regu -

late commerce, there is as little pretence to hold it repugnant to the

power to grant patents . . . .

[Spencer, J., and Lewis and Townsend, Senators, being related to

some of the parties, declined giving any opinions. The other judges

and senators concurred with the Chief Justice. Separate opinions of

Yates, J., and Thompson, J. are reported, but are now omitted. The

order below was reversed and an injunction awarded.]

GIBBONS .. OGDEN. \ ^^^*^:r'^^
Supreme Court of the United States. \1824. ,yi .

^

[9 Wheat. 1 ; s. C. 6 Curtis's Decisions, 1.]
^ \\n ^ i /s^fiJl^

Error to the court for the trial of impeachments and correction of Ajj;^o( (^ ^vvU.

errors of the State of New York. Aaron Qgden filed his bill in the V__

Court of Chancery of that State, against Thomas Gibbon s, setting forth a
. vtvi^

the several Acts of the Legislature thereof , enacted for the purpose of ij xJyvrv^^^

securing to Robert R. Livingston and Robert Fulton the exclusive nav- ^Wis^^ m^^^-^"

igation of all the waters within the jurisdiction of that State, with boats " a^,^^

moved by fire or steam, for a term of years which has not vet ex -
A^jJJ^^

ijjred ; and authorizing the Chancellor to award an injunction, restrain-
(p-''^^*'^!^

ing any person whatever from navigating those waters with boats of that Xm r^M-^^'^^

description. Th e bill stated an assignment from Livingston and Fulton ^j^^J^^
Jl^^'^''

to one John R. Livingston, and from him to the complainant, Qgden, ^ /' ,.
^

of tl)e right to navigate the waters between Elizabethtown, and other /«-^-^ ^^

places in New Jersey, and the city of New York ; and that Gibbon s, \^outiL^>^
the defendant below, was in possession of two steamboats, called ^'Tlie iv, n ,

Stoudinger " and " The Bellona," which were actually employed in run- '

'

' X -i

ning between New York and Elizabethtown, in violation of the excl u- '-)^-"^" ^^^
sive^ privilege conferred on the complainant, and praying an injunction -w? i,_,r-«ii^

to restrain the said Gibbons from using the said boats, or any other ^
.

propelled by fire or steam, in navigating the waters within the territory SL'^^^^^-^j'^^^^y^

of New York. The injunction having been awarded, tlie answer o f / ,q ^LAr-vW^

Gibbons was fil^d . in which he stated that the boats employed by him
\J

were duly enrolled and licensed, to be employed in carrying on the ^UriAJ. Jl^^-

coastincr tr^de. under the Act of Congress , passed the 18th of Feb-
tyj^fJtXfJ^ ^'^'^

ruary, 1793, e. 8 (1 Stats, at Large, 305) entitled, "An Act for enroll- ^ .

ing and licensing ships and vessels to be employed in the coasting -^^^^^^^^^''^^ ^

trade and fisheries, and for regulating the same." And the defenda nt Jmt t*^

insisted on his right, in virtue of such licenses, to navigate the waters ^ freu^^)b^^j^»i

^—-^

1 The statement of facts is taken from Curtis's Decisions. — Ed.
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between Elizabcthtown and the city of New York, the said Acts of the

Le'Mshitiii-e of the State of New York to the contrary notwilhslaiiding .

At the hearing, th e Chancellor perpetuated the iiiiunctiou, bein<2; of the

opinion that the said Acts were not repimnant to the Constitution and

laws of the United States, and were valid. This decree was affirmed in

the court for the trial of impeachments and correction of errors, which is

the highest court of law and equity in the State, before which the cause

could be carried, and it was thereupon brought to this court by writ of

error .

Webster and Wirt (Attorney-General), for the plaintiff. Oaldey and

Emmett, for the defendant.

[At the first stage of this case, Ogden v. Gibbons, 4 Johns. Ch. 150

(1819), Kent, Chancellor, in refusing to dissolve a preliminary in-

junction, said :
'' The Act of Congress (passed 18th of February, 1793,

ch. 8) referred to in the answer, provides for the enrolling and licensing

ships and vessels to be employed in the coasting trade and fisheries.

Without beintr enrolled and licensed, they are not entitled to the ijriv i-

leges of American vessels, but must pay the same fees and tonnage as

foreign vessels , and if they have on board articles of foreign growth or

^ jiAxtlA, -manufacture, or distilled spirits, they are liable to forfeitu re. I do not

percei ve that this Act confers any riuht incompatible with an exclusive

right i n Livingston and Fulton to navigate steamboats upon the waters

of this State ; th e right of the legislature to pass the laws mentioned in

the pleadings is not attempted to be made a question of in this place ,

and npon this occas ion. That right has been settled (as far as the

courts of this State can settle it) by the decision of the Court of Errors

in Limnqston v. Van Iiigen, 9 Johnson, 507 ; and if those laws are to

be deemed, in the first instance, and licr se, valid and constitutional,

and as conferring valid legal rights, a coasting license cannot surely

have an}' effect in controlling their operation. The Act of Congress re-

ferred to never meant to determine the right of property, or the use or en-

joynicntont^jindeiLth^^ Any person, in the assumed

character of owner, may obtain the enrolment and license required ;

but i t will still remain for the laws and courts of the several States to

determine the right and title of such assumed owner, or of some other

person, to navigate the vessel. Th e license only gives to the vessel an

American character, while the right of the individual procuring the

license to use the vessel, as against another individual setting up a dis-

tincj^ and exclusive right, remains precisely as it did before. It is

neither enlarged nor diminished by means of the license ;
the act of the

collector does not decide the right of property. He has no jurisdiction

over such a question. Nor do I think it would alter the case, in re-

spect to the force and effect of the laws before us, if the license of the

collector was evidence of property. However unquestionable the right

and title to a specific chattel may be, and from whatever source that

title may be derived, the use and employment of it must, as a general

rule, be subject to the laws and regulations of the State. If an indi-

d

^-<^^

crv'^ ..e^?^^

^^^/^^:^f^|
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vidu al be, for instance, in possession of any duly patented vehicle, or x>lxix/»-^^ V^M

machine, or vessel, or medicine, or book, must not such properly be
,,-j_^j,^^^^,.^_^

hekl, used, and enioved, subject to the general laws of the land, — such '

,^ct<Xr-<,

as laws estabiishins turnpike roads and toll bridges, or the excluswe
^^^tl^o l/Mt^

rjo-ht to a ferry, or laws for preventing and removino; nuisances? Must -^yfr^^^-^

it not be subject to all other regulations touching the use and em|)loy- jixJmA^AX^
ment of property which the legislature of the State may deeu] just and / C{AA.^atd<»*

expedient ? Tt appears to me that these questions must be answered ^ d

in the affirmative. The only limitation u|)on such a general discretion 'pp ^C/i-^l^^

and j-)Owe r of control is the occurrence of the case when the exercise of 7^ (L^r«,->^*^

it. wnnld impede or defeat the operation of some lawful measure, or be ab- /^^^^
sohi tely repugnant to some constitutional law of the Union . AVhen laws ^
become repugnant to each other, the supreme or paramount law must and ~T/-y y

will prevail. There can be no doubt of the fitness and necessity of this/y XX^c^ol

result in everv mind that entertains a just sense of its duty and loyalty. '
^7^

Suppose there was a provision in the Act of Congress that all vessels /"^
''^'/f^

duly licensed should be at liberty to navigate, for the purpose of trade

and commerce, over all the navigable bays, harbors, rivers, and lakes

within the several States, any law of the States, creating particular

privileges as to any particular class of vessels, to the contrary notwith- jJ^^j^,^ ([c

standing, the only question that could arise in such a case would be, ^
'^

^j, ]/
whether the law was constitutional. If that was to be granted or decided yi/U, '^- ^
in favor of the validity of the law, it would certainly, in all courts and ^^(^yCA^ {rouCyX

places, overrule and set aside the State grant. But at present we hrve no ^
such case, and there is no ground to infer any such supremacy or inten- ^ '^-^'^ Hcoi^

tion from the Act regulating the coasting trade. There is no collision ^^ytjl ) (Am^

between the Act of Congress and the Acts of this State creating the i i

steamboat monopoly . The one requires all vessels to be licensed to ^^^'^^ '^1
entitle them to the privileges of American vessels, and the others con-_ ^ ^^^-^ty A^ ~

fer on particular individuals the exclusive right to navigate steamboats, t rj • ^,
without, however, interfering with, or questioning the requisition s of

'^^-"^Y'^ 'U?

the license . The license is admitted to be as essential to these boats ^ J^^^ f'
as to any others. The only question is, who is en titled to take and en- w jff

joy the license ? Th e suggestion that the laws of the two governmen ts ^^^-^^ '^
I

are repugnant to each other upon this point appears to be new and /^jt^^aaamJ^

without any foundation . The Acts granting exclusive privileges to

Liv ingston and Fulton were all passed subsequent to the Act of Con- cx--^ *^ -c^aaa «

gress ; and i t must have struck every one at the time to have been per- /ixj/\x^<zy^ -

fectly idle to pass such laws conferring such privileges, if a coa sting /T

licen se, w'hich was to be obtained as a matter of course, and with us //^yf~y^'^

much facility as the flag of the United States could be procured and v^^ £h/C^

hoisted, was sufficient to interpose and annihilate the force and author- -h^id
itv of those law s. Tf thp Stn.to Inws wpvp imf. nl-ic^oliitely 111)11 Hilld void ^t^-^^y^^^^-'^'^^

from the beginning, they require a greater power than a sim|)le coast- ~fJ. ffiAru/StC-
ing license to disarm tliem. W e must be perinitted to require, at least,

,
.

the~presen ce and clear manifestation of some constitutional law, or Tx-t^K^o-^i^
some judicial decision of the supreme power of the Union, acting upon
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CLotA^^'^-\\\<:)'s,{i laws in direct collision and conflict, before we can retire from the

fjS- support and defence of tlieni. We uuist be satisfied that

I

t y A a^A^.{nA.
" ' Septimus muros, niagnoquc eiiiota trideuti

(i-UAA.
\\ r Fundameuta quatit.'

"

^/c-< LA-M.
Qj-, jjjj appeal to the New York Court of Errors, in Gibbons v. Ogden,

/3Y<tfi7^o/ ^^ Jolins. 4^8 (1820), PLArr, J., for a unanimous court, said : "As to

, -y the first general question r ^vhetlicr the State bad |)ower to grant the

'VU^'^^/}
exclusive priviletrel, I consider it as no lonirer open for discussion he re.

V^y^^-^^t-^ It would be trifling with the rjohts of individuals, and higlilv dero<ra-

^/ ' A- tory to the character of the court, if it were now to depart from its

{XaaA^^'^^^^^^k former delil^erate decision on the very same |)oin t.

^. ^ "As to the second ground relied on b}- the appellant, to wit, the

^ u/tA/^

^

coasting license, I am unable to discern how that can vary the merits

/^^^^/j/^t^^

"

of the question, as presented in the case of Litmigston v. Van Ingen.

V AA "iX
" '^^^ '^'^^ ®^ Congress for enrolling and licensing coasting siiips, or

'^
' -^ vessels, etc., enacts that 'no ships or vessels, except such as shall be

(\/{jlArL^'^^^^^ so enrolled and licensed, shall be deemed ships or vessels of the United

J -i V States, entitled to the privileges of ships or vessels employed in the

/yiM/V^^
'

coasting trade or fisheries.' (Sect. 1.) And the same Act also de-

\/U JaJcIAA/ZA (^liu'es, that every ship or ves.«el engaged in the coasting trade, etc.,

* and not being so enrolle;] and licensed, 'shall pay the same fees and

/
"

tonnage in every port of the United States at which siie may arrive, as

/l^
ships or vessels not belonging to a citizen or citizens of the United

^ States ; and if she have on board any articles of foreign growth or

/yiijeAJi^ ^ manufacture, or distilled spirits otlier than sea-stores, the ship or vessel,

^ witli her tackle and lading, shall be forfeited.' (Sect. G.)

n^l^^ ^ " Fyom these provisions and an examination of the various regula-

A Cm/^-'^^'i tions of that statute, and from nil the laws of the United States on that

J ^^ . ' subject, i t apoears that the only design of tlie Federal Government in

U^^ (iiX^'-*^ I regard to the enrolling and licensing of vessels(was to establish a cri-

9 r^-Cyc-V^^ t^erion of national characte r,"^

^

>"ith a view to enforce the laws which im -

'^=^^^
pose discriminating duties on American vessels and those of foreign

^^c-^i-c 0^ countries.

/
'

tj^j^y^
" '^'^^ ^^'"^ ' 1'^^"^^ ' seems not to be used in the sense imputed to it

JL/^-"^^^—^ \yy ^j^g eounsel for the appellant ; that is, a permit to trade, or as giv-

' yl/^ /P^"^^
~^ ing a right of transit. Because it is perfectl3' clear that such a vessel

w* -^ coasting- from one State to another would have exactly the same right

^

'^^y\AAy
^^ tr.idp. .n.nd the same right of transit, whether she had the coasting

'

"/»« y<f{jy ^^ license or not. She does not, therefore, derive lier right from tlie l i-

'

yi , cen se, the only effect of which is to determine her national characte r,

f ^ and the rate of duties which she is to pay .

" "Whatever may be the abstract right of Congress to pass laws for

regulating trade whicli might come in collision and conflict with the ex-

clusive privilege granted by this State, i t is sufficient now, for the pro-

tection of the respondent, tliat the statute of the United States relied

on by the appellant is not of that character.

Y-lVi
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" Whether Congress have the power to authorize the coasfing trade to

be carried on, iu vessels propelled b^' steam, so as to give a paramoun t

right, in opposition to the special license given by tliis State, is a ques-

tion not yet presented to us. No such Act of Congress ^et exists, and

it will be time enough to discuss that question when it arises.

" I am decidedly of opinion, therefore, that the coasting license a f-

fords no aid or support to the title of the appellant to run a ateaniboat

on our waters in opposition to the laws of this S tate.

" The real merits of this case fall precisely witliin the decision of this

court in the case of Llcingston, etc. v. Van IiKjen. As a Senator, 1

was a party to that decision, and concurred in it for the reasons wliich

were then assigned by the learned judges who delivered the opinion of

the court. Those reasons are before the public, and I have not the

vanity to believe that I could add anything to their force or perspicuity.

I therefore deem it my only remaining duty to say that, in my judg-

ment, the decree of his Honor the Chancellor in this case ought to be

affirmed."

At the final stage of the case in the Supreme Court of the United

States,] Marshall, C._J., delivered the opinion of the court, and, after

stating the case, proceeded as follows: —
The appellant contends that this decree is erroneous, because the

laws w^hich purport to give the exclusive privilege it sustains are repug-

nant to the Constitution and laws of the United States.

The}' are said to be repugnant, 1. To that clause in the Constitution

which authorizes Congress to regulate commerc e. 2. To tliat wliich

au

t

horizes Congress to promote the progress of science and useful arts.

The State of New York maintains the constitutionality of these hon'S ;

and their legislature, their Council of Revision, and their judges, have

repeatedly concurred in this opinion. It is supported by great names,

— by names which have all the titles to consideration that virtue, in-

telligence, and office can bestow. No tribunal can approach the deci-

sion of this question without feeling a just and real respect for tliat

opinion which is sustained by sucli authority ; but it is the province of

this court, while it respects, not to iiow to it implicitly ; and the judges

must exercise, in the examination of the subject, that understanding

which Providence has bestowed upon them, with that independence

which the people of tlie United States expect from this department of

the government. . . . [Here follows the passage given svpra, p. 260.]

The words are :
" Congress shall have power to regulate commerce

with foreign nations, and among the several States, and with the Indian

tribes." The subject to be regulated is commerce ; and our Constitution

being , as was aptl}' said at the bar, one of enumeration , and not of

d efinition, to ascertain the extent of the power, it becomes necessary to

settle the meaning of the word. The counsel for the appellee would

limit it to traffic, to buying and selling, or the interchange of commodi -

ties, and do not admit that it comprehends navigation . This would

restrict a general term, ap[)licab!e to man}- objects, to one of its sig-

I
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nifications. Commerce, undoubtedly, is traffic, but it is sometliino;

more, — it is intercourse . It describes the commercial intercourse

between nations, and parts of nations, in all its branches, and is regu -

lated by prescribing rules for carrying on tliat intercourse. The mind

can scarcely conceive a system for regiilating commerce between nations

which shall exclude all laws concerning navigation, which shall be sile n

t

on the admission of the vessels of the one nation into the jjorts of the

other, and be confined to prescribing rules for the conduct of individ-

ua ls, in the actual emijloymeut of buying and selling, or of barter.

If commerce does not include navigation, the government of the

Union has no direct power over that subject, and can make no law pre-

scribing what shall constitute American vessels, or requiring that the}'

shall be navigated b}' American seamen. Yet this power has been ex-

ercised from the commencement of the government, has been exercised

with the consent of all, and has been understood b}' all to be a com-

mercial regulation. All America understands, and has uniform ly' un-

derstood, the word " commerce " to comprehend -navigation. It was

so understood, and m ust have been so understood, when the Consti-

tution was framed . The powder over commerce, including navigation,

was one of the primary objects for which the people of America

adopted their government, and must have been contem])lated in form -

i ng it. The convention must have used the word in that sense, because

all have understood it in that sense ; and the attempt to restrict it

comes too late.

If the opinion that " commerce," as the word is used in the Constitu-

tion, comprehends navigation also, requires an}' additional confirmation,

that additional confirmation is, we think, furnished by the words of the

instrument itself. It is a rule of construction acknowledged by all, that

the exceptions from a power mark its exten t ; for it would be absurd
,

as well as useless, to except from a granted power that which was

not granted. -— that w^hich the words of the grant could not compre-

hend. If, then, there are in the Constitution plain exceptions from the

power over navigation, plain inhibitions to the exercise of that power
in a particular wav, it i s a proof that those who made these exce])tions,

and„ pi'escrihed these inhibitions, u nderstood the power to which they

applied as being granted.

The 9th section of the 1st Article declares that '^'no preference shall

be given, by any regulation of commerce or revenue, to the ports of

one State over those of another. " This clause cannot be understood

as applicable to those laws only which are v)assed for the purposes of

revenue, because it is expressly applied to commercial regulations
;

and the most obvious preference which can be given to one port over

anothe r, in- regulating commerce, relates to navigation. But the sub-

sequent part of the sentence is still more explicit. It is, " nor shall

vessel s bound to or from one State, be obliged to enter, clear, or

pay duties in another." These words have a direct reference to

navigation.
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The universall}' acknowledged power of the government to impose

embargoes must also be considered as showing that all America is

united in that construction which comprehends navigation in tlie word
" commerce," Gentlemen have said, in argument, that this is a branch

of the war-making power, and that an embargo is an instrument of war,

not a regulation of trade. That it may be, and often is, u>^ed as an

instrument of war, cannot be denied. An embargo may be imposed for

the purpose of facilitating the equipment or manning of a fleet, or for

the purpose of concealing the progress of an expedition preparing to

sail from a particular port. In tliese, and in similar cases, it is a mili-

tary instrument, and partakes of the nature of war. But all embargoes

are not of this description. They are sometimes resorted to witliout a

view to war, and with a single view to commerce. In such case au

embargo is no more a war measure than a merchantman is a ship of

war, because both are vessels which navigate the ocean with sails and

seamen.

When Conoress imposed that embargo which, for a time, engaged

the attention of every man in the United States, the avowed object of

the law was the protection of commerce and the avoiding of war. By
its friends and its enem ies it was treated as a commercial, not as a war,

measure . The persevering earnestness and zeal with which it was op-

posed, in a part of our country- which supposed its interests to be vitally-

affected by the Act, cannot be forgotten. A want of acuteness in dis-

covering objections to a measure to which the}' felt the most deep-

rooted hostility, will not be imputed to those who were arrayed in

opposition to this. Yet they never suspected that navigation was no

branch of trade, and was, therefore, not comprehended in the power to

regulate commerce. They did, indeed, contest the constitutionalit}' of

the Act, but on a principle which admits the construction for which the

appellant contends. They denied that the particular law in question

was made in pursuance of the Constitution, not because the power

cou

I

d not act directly on vessels, but because a perpetual embargo was

the annihilation, and not the regulation, of commerce . I n terms, they

admitted the applicability of the words used in the Constitution to ves-

s els : and that, in a case which produced a degree and an extent of

excitement calculated to draw forth every principle on which legiti -

mate resistance could be sustained . No example could more strongly

illustrate the universal understanding of the American people on this

subject.

The word used in the Constitution, then, comprehends, and lias been

always understood to comprehend, navigation within its meaning; a n

d

a power to regulate navigation is as expressly granted as if that term
had been added to the wox'd " commerce."

To what commerce does this power extend ? The Constitution in -

forms us, to commerce " with foreign nations, and among the several

States, and with the Indian tribes." It has, we believe, been univer-
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sally acliuittccl that these words compi'ehend every sj)ecies of commercial

intercourse between the United States and foreign nations. No sort o f

trade can be carried on between this country and an}- other to which

this power does not extend. It has been tiuly said that commerce, as

the word is used in the Constitution, is a unit, every ])ait of which is

indicated by the term. If this be the admitted meaniut; of the M'ord, in

its a i^plication to foreign nations, it must carry the same mean in<y

throughout the sentence, and remain a unit, unless there be some plain

i n

t

ellioible cause which alters it.

The subject to which the power is next applied is to commerce
" among the several States." The word " among " means intermingled

with. A thins; which is anions: others is intermins'led with them. Com-
merce amono- the States cannot stop at the external boundary-line o f

each State, I)ut may be introduced into the interior.

It is not intended to say that these words comprehend that com-

merce which is completely internal, which is carried on between man
and man in a State, or between different parts of the same State, and

which does not extend to or affect other States. Such a power would

be inconvenient and is certainly unnecessar}'.

Com[n-ehensive as the word " anions: " is, it may very properly be re -

stricted to that commerce which concerns more States than one. The
phrase is not one which would probably have been selected to indicate

the comiiletely intei'ior traffic of a State, because it is not an apt phrase

for that |)urpose ; and the enumeration of the particular classes of com-

merce to which the power was to be extended would not have bee

n

m

a

de had the intention been to extend the |X)wer to every description .

The enumeration presupposes something: not enumerated ; and thaf;

something, if we regard the language or the subject of the sentence ,

mu st be the exclusively internal commerce of a State. The senius and

character of the whole government seem to be, that its action is to be

applied to all the external concerns of the nation, and to those intern al

concerns which affect the States generally ; but not to those which are

completely within a particular State, which do not affect other State s,

and with which it is not necessary to interfere for the purpose of exe-

cuti ns: some of the general powers of the governmen t. The completel y

i 1 1 ternal commerce of a State, then, may be considered as reserved for

the State itsel f.

B u

t

, in regulating commerce with foreign nations, the power of Con

-

gress does not stop at the jurisdictional lines of the several States. It

would be a very useless power if it could not pass those lines. Tli e

commerce of the United States with foreign nations is that of the whole

U nited State s. Every district has a ris:ht to participate in it . The
deep streams which penetrate our country in every direct ion pass

through the interior of almost every State in the Union, and furnish

the means of exercising this righ t. If Congress has the power to regu-

late it, that power must be exercised whenever the subject exists. If

it exists within the States, if a foreign voyage may commence or terrn i-
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nate at a port within a State, then the power of Congress may be cxcr-

This principle is, if possible, still more clear when applied to commerce
" among the several States." They either join each othei", in which

case they are separated bj' a mathematical line, or they are remote fi'om

each other, in which case other States lie between them. What is com-

merce " among ^' them ; and how is it to be conducted? Can a trading

expedition between two adjoining States commence and terminate out-

side of each ? Ami if the trading intercourse be between two States

remote from each other, must it not commence in one, terminate in the

other, and probably pass through a third ? Commerce among the

States must, of necessity, be commerce with the States. In the regu-

lation of trade with the Indian tribes, the action of the law, especially

when the Constitution was made, was chiefly within a State. The

po wer of Congress, then, whatever it may be, must be exercised with i 1

1

the territorial jurisdiction of the several States. The sense of the na-

tion on this subject is unequivocally manifested by the provisions

made in the laws for transporting goods bj' land between Baltimore

and Providence, between New York and Philadelphia, and between

Philadelphia and Baltimore.

We are now arrived at the inquiry. What is this power? It is the

power to regulate ; that is, to prescribe the rule by which commerce is

to be governed . This power, like all others vested in Congress, is

complete in itself, may be exercised to its utmost extent, and acknowl-

edges no limitations other than are prescribed in the Constitution.

These are expressed in plain terms, and do not affect the questions

which arise in this case, or which have been discussed at the bar. . . .

[Here follows a passage given supra^ near the bottom of p. 270.]

The power of Congress, then, comprehends navigation within the

1 imi ts of every State in the Union, so far as that navigation may be, i n

any manner, connected with " commerce with foreign nations, or among
the several States, or with the Indian tribes." It may, of consequence,

pass the jurisdictional line of New York, and act upon the ver^- waters

to which the prohibition now under consideration applies.

Bu t it has been urged with great earnestness th at, although the

power of Congress to regulate commerce with foreign nations, and

among the several States, be coextensive with the subject itself, and

have no other limits than are prescribed in the Constitution, vet the

S tates may severally exercise the same power within their respective

jurisdictions. In support of this argument, it is said that they pos-

sessed it as an inseparable attribute of sovereignty before the formation

of the Constitution, and still retain it, except so far as they liav e

surrendered it by that instrument; that this principle results from

the nature of the government, and is secured by the Tenth Amend-
ment ; that an affirmative grant of power is not exclusive, unless in its

L
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own nature it be sucli that the continued exercise of it by the former
possessor is inconsistent with the grant, and that this is not of that

description .

The appellant, conceding these postulates, except the last , contends

that full power to regulate a particular subject implies the wliole pow er,

and leaves noresidauiii ; that a grant of the whole is incompatible with

the existence of a right in another to an}" part of it.

Both parties have appealed to the Constitution, to legislative Acts,

and judicial decisions ; and have drawn arguments from all these

sources to support and illustrate the propositions they respectively

maintain.

Tlip o-rnnt of t.ho power to lav and r-ollpct taxes is. like the power to

regulate cominei-ce, made in general terms, and has never been under-

stood, to i nterfere with the exercise of the same power by the States ;

and hence has been drawn an argument which has been applied to the

Question under consideratio n. Bu t the two grants are not, it is co n-

ceived, similar in their terms or their nature. Althougli many of the

powers forinerl}' exercised by the States are transferred to the govern-

ment of the Union, 3'et the State governments remain, and constitute a

most important part of our system. The power of taxation is indi s-

pensable to their existence, and is a power which, in its own nature, is

capable of residing in , and being exercised by, different authorities at

the same time. We are accustomed to see it placed, for different pur-

poses, in different hands. Taxation is the simi^le operation of taking

sm

a

ll portions from a perpetually accumulating mass, susceptible of

almost infinite division ; and a power in one to take what is necessary

for certain purposes, is not in its nature incompatible with a power in

another to take what is necessary for other inirposes . Congress is au-

thorized to lay and collect taxes, etc., to pay the debts, and provide for

the common defence and general welfare of the United States. T his does

not interfere with the power of tlie States to tax for the support of thei r

own governmei:its ; no r is the exercise of that power by the States an

exercise of any portion of the power that is granted to the United

S tates. In imposing taxes for State purposes, they are not doing

what Congress is empowered to do. Congress is not empowered to,

tax for those purposes which are within the exclusive province of the

States . AVhen, then, each government exei'cises the power of taxation,

neither is exercising the power of the other. Bu t when a State pro-

ceeds to regulate commerce with foreign nations, or among the several

States , it is exercising the very power that is granted to Congress, and

is d^ing th e very thing which Congress is authorized to do. There is

no analogy, then, between the power of taxation and the power of regu-

lating commerce.

Il
n discussing the question whether this power is still in the States ,

in the case under consideration, we may dismiss from it the inqui^iy.

w^hether it is surrendered by the mere grant to Congress, or is retained
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until Conp;ress sball exercise the power. We may dismiss tliat iiuiuiry

heeausa it has been exercised, and the regulations which Con<j,r>j .ss ^
deemed it proper to make are now in full operation . (The sole (lucation

|
f (J^ '^^

is , can a State regulate commerce with foreign nations and anion.u' the } \

States while Congress is regulating it? >
The counsel for the respondent answer tnis question in the affirmative,

and rel}' very much on the restrictions in the 10th section as sui)port-

ing their opinion. . . . [Here follows a considei'ation of the clauses

prohibiting the States from laying duties on imports or exports, or '• any

duty of tonnage."]

These restrictions, then, are on the taxing power, not on that to

regulate commerce ; and presuppose the existence of that which they

restrain, not of that which they do not purport to restrain.

B ut the inspection laws are said to be regulations of commerce, and

are certainly recognized in the Consti tution as being passed in the

exercise of a power remaining with the States.

T

h

at inspection laws may have a remote and considerable influence

on commerce, will not be denied ; but that a power to regulate com -

merce is the source from which the right to pass them is derived, canno t

be admitted! The obje ct of inspection laws is to improve the quaiit}'

of articles produced by the labor of a countr}^ to fit them for expor-

tation, or it may be for domestic use . They act upon the subjectJ^^::.

fore it becomes an article of foreign commerce, or of commerce among

the States, and prepare it for that purpose. They form a portion of

that immense mass of legislation which embraces everything within

the territory of a State not surrendered to a general government ; all

w

h

ich can be most advantageously exercised by the States themselves

.

Inspection laws, quarantine laws, health laws of every description, as

well as laws for regulating the internal commerce of a State, and those

which respect turnpike roads, ferries, etc., are component parts of this

mass.

No direct general power over these objects is granted to Congress,

and consequently they remain subject to State legislation. I f the legis-

lative power of the Union can reach them it must be for national pur-

poses ; it must be where the power is expressly given for a special

pu rpose, or is clearly incidental to some power which is expressly

given . It is obvious that the government of the Union, in the exercise

o f its express powers,— that, for example, of regulating commerce with

foreign nations and among the States, — may use means that may also

be employed by a S tate in the exercise of its acknowledged powers ;

that, for example, of regulating commerce within the State. I f Con-

g

r

ess license vessels to sail from one port to another in the same State,

th e act is supposed to be necessarily incidental to the power express!}'

granted to Congress, and implies no claim of a direct power to regu-

late the pui-ely internal commerce of a State, or to act directly on

its system of pol ice. So i f a State, in passing laws on subjects ac-

knoAvledged to be within its con|.ro1. and with n. yj^iy t^ thoco ^juV»pete^
VOL. II. — 114
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shall adopt a measiii-e of the same character with one which Congress

m

a

y adopt, it does not derive its authority from the particular povve

r

which has been orantcd, but from some other which remains with the

State, and may be executed by the same means. All experience shows

that the same measures, or measures scarcely distinguishable from each

other, may flow from distinct powers ; but this does not prove that the

powers themselves are identical. Although the means used in their

execution ma^" sometimes approach each other so nearly as to be con-

founded, there are other situations in which the^' are sufficiently distinct

to establish their individuality.

In our complex system, presenting the rare and difficult scheme of

one general government whose action extends over the whole, but

which possesses only certain enumerated powers ; and of numerous

State governments, which retain and exercise all powers not delegated

to the Union, contests respecting power must arise. Were it even

otherwise, the measures taken by the respective governments to exe-

cute their acknowledged powers would often be of the same descrip-

tion, and might sometimes interfere. This, however, does not prove

that the one is exercising, or has a right to exercise, the powers of the

other.

The Acts of Congress, passed in 179G and 1799 (1 Stats, at Large,

474, G19), empowering and directing the officers of the general govcrn-

ment to conform to, and assist in, the execution of the quarantine and

health laws of a State, proceed, it is said, upon the idea that these laws

are constitutional. I t is undoubtedly true that they do proceed upon

that idea
;
and the constitutionality of such laws has never, so far as

we are informed, been denied . But they do not impl}- an acknowledg-

ment thatji State may rightfully regulate commerce w ith foreign na-

tions, or among the States ; for they do not imply that such laws are

an exercise of that power, or enacted with a view to it . On the con-

trary, they are treated as quarantine and health laws, are so denomi-

nated in the Acts of Congress, and are considered as flowing from the

acknowledged power of a State to provide for the JieaUh jaf its c iti-

zens. But as it was apparent that some of the provisions made for

this purpose, and in virtue of this power, might interfere with, and be

affected b^', the laws of the United States made for the regulation of

com merce, CongresSj^ in that spirit of harmony and conciliation w^hich

ought always to characterize the conduct of governments standing in

the relation which that of the U nion and those of the States bea r to

each, other, has directed its officers to aid in the execution of these

laws ; and has, in some measure, adapted its own legislat ion to this

object hy making inoNJ^ions in aid of those of the States. But in

making these provisions liie opinion is unequivocally manifested that

Congress may control the State laws, so far as it ma3' be necessarj- to

control them, for the regulation of commerce.
The Act passed in 1803 (3 Stats , at Large, p. 520), prohiliiting the

importation of slaves into any State which shall iLself prohibit their
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iraportatioUj implies, it is said, an admission that the States possessed

the power to exclude or admit them ; tVom which it is inferred that they

possess the same power with respect to other articles.

If this inference were correct ; if this power was exercised, not under

any particular clause in the Constitution, but in virtue of a general

right over the subject of commerce, to exist as long as the Constitution

itself, — it miglit now be exercised. Any State might now import

African slaves into its own territoiy. But it is obvious tliat tlie power

of the States over this jSubjectjjjrev|oijsto_the year 1808, constitutes

an exception to jhj^power of_Congi.'ess_to regulate com merce, aiiid the

exception is expressed in such words as to manifest clearly the inten-

tion to continue J.he pre-existing right of the States to admit or exclude

for a_limited period. The words are, " the migration or iin[)ortation of

such persons ;i,s an}' of the States now existing sliall think ijroper to

admit, shall not be prohiliited by the Congress pricjr to the year 1808."

The whole object of the exception is, to preserve the power to those

States which might be disposed to exercise it ; aiid_ its language seems

to the court to conve}' tliis idea unequivocally. The possession of

this particular power, then, during the time limited in the Constitu-

tion, cannot be admitted to prove the possession of any other similar

power.

It has been said that the Act of August 7, 1789 (1 Stats, at Large,

54), acknowledges a concurrent power in the States to regulate the

conduct of pilots, and hence is inferred an admission of their concur-

rent right with Congress to regulate commerce with foreign nations and

amongst the States. But this inference is not, we think, justified b}-

the fact. Although Congress cannot enable a State to legislate, Con-

gress may adopt the provisions of a State on any subject. When the

government of the Union was brouglit into existence, it found a system

for the regulation of its pilots in full force in every State. Tlie Act

which has been mentioned adopts this system, and gives it the snm e

validity as if its provisions had been sperially made l)v Congress. But

the Act,^it may be said, is prospective also, and the adoption of_laws

to be made in future presup_poses the right in tlie maker to legislate pn

the subject.

The Act unquestionably manifests an intention to leave this subject

entirely to the States until Congress should tliink proper to interpose
;

but the ver}' enactment of such a law indicates an opinion that it was

necessary ; that the existing system would not be applicable to the new
state of things unless expressly applied to it by Congress. But tliis

section is confined to pilots within the " bays, inlets, rivers, harbors,

and ports of the United States," which are, of course, in whole or in

part, also within the limits of some particular State. The acknowledged

power of a State to regulate its police, its domestic trade, and to gov-

ern its own citizens, may enable it to legislate on this subject to a con-

siderable extent ; and the adoption of its S3'stem by Congress, and the

application of it to the whole subject of commerce, does not seem to
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the court to imply a right in tlie States so to appl}' it of their own
authority. But the adoption of the State system being temporary*,

being only " until further legislative provision shall be made by Con-

gress," shows conclusiveh' an opinion that Congress could control the

whole subject, and might adopt the system of the States, or provide

one of its own.

A State, it is said, or even a private citizen, ma^- construct light-

houses. But gentlemen must be aware that if this proves a power in a

State to regulate commerce, it proves that the same power is in the

citizen. States, or individuals who own lands, may, if not forbidden

by law, erect on those lands what buildings the}' please ; but this power

is entirely distinct from tliat of regulating commerce, and may, we pre-

sume, be restrained if exercised so as to produce a public mischief.

These Acts were cited at the bar for the purpose of showing an

opinion in Congress that the States possess, concurrently with the legis-

lature of the Union, the power to regulate commerce with foreign na-

tions and among the States. Upon reviewing them, we think they do

not establish the proposition they were intended to prove. They show

the opinion that the States retain powers enabling them to pass the

laws to which allusion has been made, not that those laws proceed

from the particular power which has been delegated to Congress.

It has been contended by the counsel for the appellant that, as the

word to "regulate" implies in its nature full power over the thing

to be regulated, it excludes, necessarily, the action of all others that

would perform the same operation on the same thing. That regulation

is designed for the entire result, applying to those parts which remain

as they were, as well as to those which are altered. It produces a

uniform whole, which is as much disturbed and deranged by changing

what the regulating power designs to leave untouched, as that on which

it has operated.

There is great force in this argument, and the court is not satisfied

that it has been refuted.

Since, however, in exercising the power of regulating their own

purely internal affairs, whether of trading or police, the States may

sometimes enact laws, the validity of which depends on their inter-

fering with, and being contrary to, an Act of Congress passed in pur-

suance of the Constitution, the court will enter upon the inquiry

whether the laws of New York, as expounded by the highest tribunal

of that State, have, in their application to this case, come into colli-

sion with an Act of Congress, and deprived a citizen of a right to

which that Act entitles him. . . .

In pursuing this inquiry at the bar, it has been said that the Consti-

tution does not confer the right of int<^rcourse between State and State.

That right derives its source from those laws whose authority is ac-

knowledged b}' civilized man throughout the world. This is true. The

Constitution found it an existing right, and gave to Congress the
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power to regulate it. In the exercise of this power, Congress has

passed "An Act for enrolling or licensing ships or vessels to be em-
ployed in the coasting trade and fisheries, and for regulating the same."

The counsel for the respondent contend that this Act does not give

the right to sail from port to port, but confines itself to regulating a

pre-existing right, so far only as to confer certain privileges on enrolled

and licensed vessels in its exercise.

It will at once occur that when a legislature attaches certain privi-

leges and exemptions to the exercise of a right over which its control

is absohite, the law must imply a power to exercise the right. The
privileges are gone if the right itself be annihilated. It would be con-

trary to all reason and to the course of human affairs to say that a

State is unable to strip a vessel of the particular privileges attendant

on the exercise of a right, and yet may annul the right itself; that the

State of New York cannot prevent an enrolled and licensed vessel pro-

ceeding from Elizabethtown, in New Jersey, to New York, from enjoy-

ing, in her course and on her entrance into port, all the privileges

conferred b}- the Act of Congress, but can shut her up in her own
port, and prohibit altogether her entering the waters and ports of

another State. To the court it seems very clear that the whole Act on

the subject of the coasting trade, according to those principles which

govern the construction of statutes, implies unequivocally an authority

to licensed vessels to carry on the coasting trade.

But we will proceed briefly to notice those sections w^hich bear more

directly on the subject.

The first section declares that vessels enrolled bj' virtue of a previous

law, and certain other vessels, enrolled as described in that Act, and

having a license in force, as is by the Act required, " and no others,

shall be deemed ships or vessels of the United States, entitled to the

privileges of ships or vessels employed in the coasting trade."

This section seems to the court to contain a positive enactment that

the vessels it describes shall be entitled to the privileges of ships or

vessels employed in the coasting trade. These privileges cannot be

separated from the trade, and cannot be enjoyed unless the trade may
be prosecuted. The grant of the privilege is an idle, empt^- form, con-

veying nothing, unless it conve}' the right to which the privilege is at-

tached, and in the exercise of which its whole value consists. To
construe these words otherwise than as entitling the ships or vessels

described to carry on the coasting trade would be, we think, to disre-

gard the apparent intent of the Act.

The fourth section directs the proper ofl^cer to grant to a vessel quali-

fied to receive it, "a license for carrying on the coasting trade ;
" and

prescribes its form. After reciting the compliance of the applicant

with the previous requisites of the law, the operative words of the in-

strument are, " license is herebj- granted for the said steamboat ' Bel-

lona ' to be employed in carrying on the coasting trade for one year

from the date hereof, and no longer."
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These are not the words of the officer ; they are the words of the

legislature ; and convey as explicitly the authority the Act intended to

give, and operate as effectually, as if they had been inserted in any

other part of the Act than in the license itself.

The word '•
^ license " mean s permission , or authority ; and a license

to^o any particular thing is a permission or authority to do that thing
;

and if granted by a person having power to grant it, transfers to the

grantee the right to do whatever it purports to authorize. It certainly

transfers to him aU the right which the grantor can transfer to do what

is within the terms of the license. Would the validitj' or effect of such

an instrument be questioned b}" the respondent if executed hy persons

claiming regularly under the laws of New York?
The license must be understood to be what it purports to be, — a

legislative authority to the steamboat " Bellona" "to be employed in

carrying on the coasting trad^ for one year from this date."

It has been denied that these words authorize a voyage from New
Jersey to New York, It is true that no ports are specified ; but it is

equally true that the words used are perfectly intelligible, and do confer

such authority as unquestionably as if the ports had been mentioned.

The coasting trade is a term well understood. The law has defined it

;

and all know its meaning perfect!}'. The Act describes, with great

minuteness, the various operations of a vessel engaged in it ; and it

cannot, we think, be doubted that a voyage from New Jerse}' to New
York is one of those operations.

Notwithstanding the decided language of the license, it has also been

maintained that it gives no right to trade, and that its sole purpose is

to confer the American character.

The answer given to this argument, that tji^e American character is

conferred by the enrolment and not by the license, is, we think,

founded too clearl}- in the words of the law to require the support of

any additional observations. The enrolment of vessels designed for the

coasting trade corresponds precisel}' with the registration of vessels de-

signed for the foreign trade, and requires ever}' circumstance which can

constitute the American character. The license can be granted onl}' to

vessels already enrolled, if the}' be of the burden of twenty tons and

upwards, and requires no circumstance essential to the American char-

acter. The object ofthe license^ then, cannot be to ascertain the char-

acter of the vessel, but to do what it professes to do ; that is, to give

permission to a vessel already proved by her enrolment to be American,

to carry on the coasting trade.

I5ut if the license be a permit to carry on the coasting trade, the re-

spondent denies that these boats were engaged in that trade, or that

the decree under consideration has restrained them from prosecuting it.

The boats ofthe appellant were, we are told, employed in the transpor-

tation of passengers, and this is no part of that commerce which Con-
gress may regulate.
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If, as our whole course of legislation on this subject shows, the

power of Congress has been universally understood in America to com-

prehend navigation, it is a ver^' persuasive, if not a conclusive, argu-

ment to prove that the construction is correct ; and if it be correct, no

clear distinction is perceived between the power to regulate vessels

employed in transporting men for hire, and property for hire. The sub-

ject is transferred to Congress, and no exception to the grant can be

admitted which is not proved by the words or the nature of the thing.

A coasting vessel employed in t^e_ transportation of passengers is as

much a_poition of the American marine as one employed in the trans-

portation of a cargo ; and no reason is perceived vvliy such vessel should

be withdrawn from the regulating power of that government, whicli has

been thought best fitted for the purpose generally. The provisions of the

law respecting native seamen and respecting ownership, are as appli-

cable to vessels carrying men as to vessels carrying manufactures ; and

no reason is perceived wh}- tlie power over the subject should not be

placed in the same hands. The argument urged at the bar rests on tlie

foundation that the power of Congress does iiot extend to navigation

as a branch of commerce, and can only be appUed to that subject inci-

dentally and occasionally. But if that foundation be removed, we
must show some plain, intelligible distinction, supported b}- the Consti-

tution, or by reason, for discriminating between the power of Congress

over vessels ernplo3ed in navigating the same seas. We can perceive

no such distinction.

If we refer to the Constitution, the inference to be drawn from it is

rather against the distinction. The section which restrains Congress

from prohibiting the migration or importation of such persons as an}- of

the States ma}" think proper to admit, until the year 1808, has alwaj's

been considered as an exception from the power to regulate commerce,

and certainly seems to class migration with importation. Migration

applies as appro^jriateW to voluntar\', as importation does to involun-

tary arrivals ; and so far as an exception from a power proves its exist-

ence, tlijs section proves that the power to regulate commerce applies

equally to the regulation of vessels employed in transporting men
who pass from place to place voluntarily, and to those who pass

involuntaril}'.

If the power reside in Congress, as a portion of the general grant to

regulate commerce, then Acts applying that power to vessels generally

must be construed as comprehending all vessels. If none appear to be

excluded by the language of the Act, none can be excluded b\' con-

struction. Vessels have alwa3-s been employed, to a greater, or less

extent, in the transportation of passengers, and have never been sup-

posed to be, on that account, withdrawn from the control or protection

of Congress. Packets which ply along the coast, as well as those

which make voyages between Europe and America, consider the trans-

portation of passengers as an important part of their business. Yet it

has never been suspected that the general laws of navigation did not
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appl}' to them. The Dut}' Act, sections 23 and 46 (1 Stats, at Large,

644, 661), contains provisions respecting passengers, and shows that

vessels which transport them have the same rights, and mnst perform

the same duties, with other vessels. They are governed b}- the general

laws of navigation.

In the progress of things, this seems to have grown into a particular

employment, and to have attracted the particular attention of govern-

ment. Congress was no longer satisfied with comprehending vessels

engaged specially in this business within those provisions which were

intended for vessels generally; and on the 2d of March, 1819, passed
" An Act regulating passenger ships and vessels" (3 fS tats at Large,

488). This wise and humane law provides for the safety and comfort

of passengers, and for the communication of everything concerning

tliem which ma}' interest the government, to the department of State,

but inakes no provision concerning the entr}" of the vessel, or her con-

duct in the waters of the United States. This, we think, shows conclu-

sively' the sense of Congress (if, indeed, any evidence to that point

could be required), that the pre-existing regulations comprehended pas-

senger ships among others ; and in prescribing the same duties, the

legislature must have considered them as possessing the same rights.

Il!^theiv_it _were even true that the "Bellona" and the " Stoudinger"

were_employed exclusively' in the conve3'ance of passengers between

New York and New Jei-sey, it would not follow that this occupation did

not constitute a part of the coasting trade of the United States, and

was not protected by the license annexed to the answer. But we can-

not perceive how the occupation of these vessels can be drawn into

question in the case before the court. The laws of New York, which

grant the exclusive privilege set up by the respondent, take no notice

of the employment of vessels, and relate only to the principle by which

the}' are propelled. Those laws do not inquire whether vessels are en-

gaged inJi-ansportingjnen or merchandise, but whether the}' are moved

by steam or wind. If b}- the former, the waters of New York are

closed against them, though their cargoes be dutiable goods, which the

laws of the United States permit tliem to enter and deliver in New
York. If by^the latter, thos^ waters are free to them, though' they

should carry passengers only. In conformity with the law, is the bill

of the plaintiff in the State court. The bill does not complain that the

" Bellona" and the " Stoudinger" carry passengers, but that they are

moved by steam. Tliis is the injury of which he complains, and is the

sole injury against the continuance of which he asks relief. The bill

does not even allege, specially, that those vessels were emploj'ed in the

transportation of passengers, but says, generally, that they were em-

ployed " in the transportation of passengers, or otherwise." The

answer avers only that they were employed in tlie coasting trade, and

insists on the right to carry on any trade authorized by the license.

No testimony is taken, and the writ of injunction and decree restrain

these licensed vessels, not from carrying passengers, but from being
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moved through the waters of New York ])y steam for any purpose

whatever.

The questions, then, whether the conveyance of passengers be a part

of the coasting trade, and whether a vessel can be protected in that oc-

cupation b}- a coasting license, are not, and cannot be, raised in this

i
case, llie real and sole questimi seems to be, wh ether a steam ma-

' chine^jji actual use, deprives a vessel qf_the privileges conferred b}' a

license.

In considering this question, the first idea which presents itself js,

that the laws of Congress for the regulation of^commerce do not look

to the principle by which vessels are moved. That subject is left en-

tirely to individual discretion ; and Jii that vast and complex system of

legislative enactment concerning it, which embraces everything that

the legislature thought it necessary to notice, there is not, we believe,

one word respecting the peculiar principle by which vessels are pro-

pelled through the water, except what ma}' be found in a single Act

(2 Stats, at Large, 694), granting a particular privilege to steamboats.

With this exception, everj' Act, either prescribing duties or granting

privileges, applies to ever}' vessel, whether navigated by the instru-

mentality of wind or fire, of sails or machinery. The whole weight of

proof, then, is thrown upon jiim who would introduce a distinction to

which the words of the law give no countenance.

If a real j:l ifference could be admitted to exist between vessels carry-

ing passengers and others, it has already been observed that there is

no fact in this case which can bring up that question. And if the occu-

pation o f steamboats be a matter of such general notoriety that the

court_may be presumed to know it, although not specially informed by

the record, then we deny that the transportation of passengers is their

exclusive occupation. It is a matter of general history that, in our

western waters, their principal employment is the transportation of

merchandise ; and all know that in the waters of the Atlantic they are

frequently so employed.

But all inquiry into this subject seems to the court to be put com-

pletely at rest by the Act already mentioned, entitled, " An Act for the

enrolling and licensing of steamboats."

This Act authorizes a steamboat employed, or intended tq^be em-

ployed, only in a river or bay of the United States, owned wholly or in

part by an alien, resident within the United States, to be enrolled and

licensed as if the same belonged to a citizen of the United States.

This Act demonstrates the opinion of Congress that steamboats may
be enrolled and licensed, in common with vessels using sails. They
are, of course, entitled to the; same privileges, and can no more be re-

strained from navigating waters and entering ports which are free to

such vessels, than if they were wafted on their voyage by the winds, in-

stead of being propelled by the agency of fire. The one element may
be as legitimately used as the other for every commercial purpose

authorized by the laws of the Union ; and the Act of a State inhibiting
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the use of either to an}' vessel having a license under the Act of Con-

gress, comes, we think, in direct collision with that Act.

As this decides the cause, it is unnecessar}- to enter in an examina-

tion of that part of the Constitution which empowers Congress to promote

the progress of science and the useful arts.^ . . .

1 Johnson, J., gave a concurring opinion, which rested wholly on the doctrine

that tlie power of Congress is exclusive. In the course of it he said :
" The history

of the times will, therefore, sustain the opinion that the grant of power over com-

merce, if intended to he commensurate with the evils existing, and the purpose of

remedying those evils, could only be commensurate with the power of the States over

the subject. . . .

" The ' power to regulate commerce,' here meant to be granted, was that power to

regulate commerce wliich previously existed in the States. But what was that power ?

The States were, unquestionably, supreme ; and each possessed that power over com-

merce which is acknowledged to reside in every sovereign State. The definition and

limits of that power are to be sought among the features of international law ; and as

it was not only admitted, but insisted on, by both parties in argument that, ' unaffected

by a state of war, by treaties, or by municipal regulations, all commerce among inde-

pendent States was legitimate,' there is no necessity to appeal to tlie oracles of the^as

commune for the correctness of that doctrine. The law of nations, regarding man as

a social animal, pronounces all commerce legitimate in a state of peace, until pro-

hibited by positive law. The power of a sovereign State over commerce, therefore,

amounts to nothing more than a power to limit and restrain it at pleasure. And
since the power to prescribe the limits to its freedom necessarily implies the power

to determine what shall remain unrestrained, it follows that the power must be exclu-

sive ; it can reside but in one potentate; and hence the grant of this power carries

with it the whole subject, leaving nothing for the State to act upon.
" And such has been the practical construction of the Act. Were every law on the

subject of commerce repealed to-morrow, all commerce would be lawful; and, in prac-

tice, mercliants never inquire what is permitted, but what is forbidden commerce. Of
all the endless variety of branches of foreign commerce now carried on to every quar-

ter of the world, I know of no one that is permitted by Act of Congress, any other-

wise tlian by not being forbidden. No statute of the United States, that I know of, was

ever passed to permit a commerce, unless in consequence of its having been prohibited

by some previous statute. . . .

" It is impossible, with the views which I entertain of the principle on whicli the com-

mercial privileges of the people of the United States among themselves rest, to concur

in the view which this court takes of the effect of the coasting license in this cause. I

do not regard it as the foundation of the right set up in behalf of the appellant. If there

was any one object riding over every other in the adoption of the Constitution, it was

to keep the commercial intercourse among the States free from all invidious and partial

restraints. And I cannot overcome the conviction tliat if the licensing Act was repealed

to-morrow, the rights of the appellant to a reversal of the decision complained of

would be as strong as it is under this license. ... I consider the license, therefore, as

nothing more tlian what it purports to be, according to the 1st section of this Act,

conferring on the licensed vessel certain privileges in that trade not conferred on

other vessels; but the abstract right of commercial intercourse, stripped of tho.se privi-

leges, is common to all. . . .

" It is no objection to the existence of distinct, substantive powers that, in their ap-

plication, they bear upon the same subject. The same bale of goods, the same cask of

provisions, or the same ship, that may be the subject of commercial regulation, may
also be the vehicle of disease. And the healtli laws that require them to be stopped

and ventilated are no more intended as regulations on commerce than the laws which

permit their im])ortation are intended to inoculate the community with disease. Their

different purposes mark the distinction between the powers brouglit into action;
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and while frankly exercised they can produce no serious collision. As to laws affect-

in"- ferries, turnpike roads, and other subjects of the same class, so far from meriting

the epithet of commercial regulations, they are, in fact, commercial facilities, for

which, by the consent of mankind, a compensation is paid, upon the same principle

that the whole commercial world submit to pay ligiit money to the Danes. Inspection

laws are of a more equivocal nature, and it is obvious that tlie Constitution has viewed

that subiect with much solicitude. But so far from sustaining an inference in favor'

of the power of the States over commerce, I cannot but think that the guarded pro-

visions of the 10th section on this subject furnish a strong arj,^ument against that infer-

ence. It was obvious that inspection laws must combine municipal with commercial

regulations ; and while the power over the subject is yielded to the States, for obvious

reasons, an ab.solute control is given over State legislation on the subject, as far as

that legislation may be exercised, so as to affect the commerce of the country. The

inferences to be correctly drawn from this whole article appear to me to be altogether

in favor of the exclusive grants to Congress of power over commerce, and the reverse

of that which the appellee contends for. . . .

" It would be in vain to deny the possibility of a clashing and collision between the

measures of tlie two governments. The line cannot be drawn with sufficient distinct-

ness between the municipal powers of the one and the commercial powers of the

other. In some points they meet and blend so as scarcely to admit of separation.

Hitherto the only remedy has been applied which the case admits of, —that of a frank

and candid co-operation for the general good. Witness the laws of Congress requiring

its officers to respect the inspection laws of tlie States, and to aid in enforcing their

health laws ; that which surrenders to the States the superintendence of ))ilotage, and

the many laws passed to permit a tonnage duty to be levied for the use of their

ports. Other instances could be cited abundantly to prove that collision must be

sought to be produced ; and wlien it does arise, the question must be decided how far

the powers of Congress are adequate to put it down. Wlierever the powers of the re-

spective governments are frankly exercised, with a distinct view to the ends of such

powers, they may act upon the same object, or use the same means, and yet the powers

be kept perfectly distinct. A resort to the same means, therefore, is no argument to

prove the identity of their respective powers."

In North River Sfpnmh. Co. v. Livingston, 1 Hopk. Ch. 149 (1824), it appeared thPit,ycl^^f^^^^^

"After the decision of the cause of Gibbons v. Ogchn, in the Supreme Court of the United ^ ^L*-6C^^'^^*^

States, the defendant in this cause equipped a steamboat called the ' Olive Branch,' . ^ -ItJrnAA
which he caused to be duly enrolled and licensed under the laws of the United States 9-^ O-*^^^^

for that purpose, and with wliich he proceeded from the city of New York to Albany, ..^ (JJ^^4't^c\

touching at Jersey, as hereafter mentioned. ' n
" The complainants now filed their bill in this court, grounded upon the several Acts // j. /0«,x.i<i

of the State legislature for securing to certain persons the exclusive right of navigat- Jtjl^>*^ /j

ing the waters of this State with steamboats; and praying for an injunction against ^^jray^^iAX* cf

the defendant to restrain him from navigating those waters with the ' Olive Branch.' ... i

" The Ch.vncei.lor [S.\xforr]. The provisions concerning the coasting trade have VrH ^ ^ M^^^^

effect in this State, as in all other States of the Union ; and considered as regulations (j (J ^,

confining the navigation employed in the coasting trade to citizens of the United States, 'ln?M '^ "^P
^>tMa

and subjecting that navigation to restrictions for the security of the revenue, there is
(ji ~kt

no conflict between them and the grant to Livingston and Fulton. Steam vessels are UJclrt^^^-^^

as fully subject to these provisions as vessels of any other description ; and all steam ^ yi ^^^^ ^f^iAy'*^

vessels in this State, whether navigated under the State grant or in opposition to it, are ' A'

equally subject to their operation. The steam vessels navigated under the grant to ^^^^ ^ Ir'M *^
Livingston and Fulton have always conformed, as they were bound to conform, to

/^r^Z/n^
all these restrictions. -^^-rvM /i,/*-***^

" It^^ is only when this law is considered as granting a right of commerce that any , '7/1jjj^
collision between it and the right granted by this State can be found. ^l* '

" That terms so indefinite as the words coasting trade should have been used for the -f^tf^^^rf^ %

purpose of establishing rights of commerce, between different parts of the nation, is

not probable. That this should have been done without any known motive, when a
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/2u^
•^^^//f' full freedom of intercourse, both by land and water, existed among all tlie States, is a

fY^^^ suj>position still more iMii)robal)le. To expouud these terms of this law, thus made, as

^£ /hj 'n
* grant of rights, when its provisions have a direct application to other objects, and

"-^^ V -when all those provisions have full effect, as restrictive regulations, would be a cou-

(lA~caM. '-^^ struction widely distant from the apparent intention of the legislature. To construe a
t^ '^ , license for the coasting trade, as an express grant of an absolute right to navigate

y-^iy^^^"^^^ from one place to anotlier, in all cases, is to extract a right by inference from rcula-
w/ / '. _ tions and restrictions which do not declare any such riglit, and is to give to a right so
^'^ ^'^^

inferred the same force and precision, which the most clear and affirmative terms ex-

"CtA^ /"^^^ ^^ piessly granting such a riglit could bestow. Still more without reason is such a right
' f inferred from tlie license, when registered vessels ha\ e the rights of the coasting trade,

»J (2-^a^_#1/^^'''^^^aud yet have no license.

b ('
^

' ^^' Iiowever, the law concerning the coasting trade is considered a regulation of

hiPi- A^ .'^'^ commerce among the States, it can operate only upon that commerce, and cannot iu-

[r / vade the internal commerce of a State. Navigation is subject to the powers concern-

Jly^^(JJUuJ^ ing commerce, only because it is an instrument of commerce; and where tlie Congress
eannot regulate a commerce, it cannot regulate the navigation which is merely instru-

/fVI i^^M. mental in the prosecution of tliat commerce. So far, then, as this law may rest upon

^r-j^gCijl tlie power to regulate commerce among the States, it cannot touch navigation employed

1 /<Z tS ^" ^" internal commerce, which does not concern other States.

gx-o />> ' / P " The grant to Livingston and Fulton is no longer exclusive in respect to other States.

As every licensed vessel arriving from another State may now enter our waters or may
depart from them to another State, the grant has ceased to operate upon other States,

and upon commerce among the States. Navigation between this State and others by

steam vessels having licenses being entirely free, every interest which other States can

have in this question is satisfied.

" What collision remains ? The grant to Livingston and Fulton now operates only

upon this State, and excludes all, excepting those wlio hold the grant, from a par-

ticular employment within the State, when that employment does not affect the com-

merce of other States. If the grant, now reduced to this limit, affects the commerce
or interests of other States, many other laws of the State, not yet impeached, are far

more seriously in collision with commerce among the States. Sales by auction are

confined to a few persons appointed by the State ; an important revenue is derived

from this species of commerce ; and this regulation has an indirect effect upon other

States having commerce with or througli this State. The tolls imposed on our canals

and roads are charges upon transportation falling in a considerable degree upon citi-

zens of other States. The health laws of the State are a real and great impediment

to commerce. Laws like these, which may operate remotely and minutely upon other

States, cannot be subverted by the power of the Congress to regulate commerce among
the States. A vessel moved by steam may be accelerated or retarded in its course by

the winds; and the employment of such a vessel in navigation between two poiuts in

the same State, may remotely have some slight effect upon commerce with other

States ; but influences so accidental and insignificant can neither deprive the vessel of

its essential character of a machine moved by steam, nor give to its emjdoymeut the

character of being engaged in commerce among the States.

" But when this law is considered as emanating from the taxing power of the Con-

gress, the distinction between commerce among the States and the internnl commerce

of a State ceases to perplex the inquiry. To a great extent, this law clearly results

from the taxing power ; and if the security of the revenue is the main object of the

Act, all its particular provisions may be justly considered as resulting from the same
source, and as auxiliary to tliat great object. Thus understood, this Act regulates

navigation in some particulars in order to secure the revenue; it regulates that navi-

gation whether it is employed in the internal commerce of a State or in commerce
among the States ; and it regulates commerce in these particulars only in the manner
in which laws for the collection of revenue from commerce operate upon commerce,

the subject taxed.
" If this law can be considered in any respect an exercise of tlie power of the Con-

gre.ss to regulate commerce among the States, it certainly must be understood as
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reo'ulatiug the iuterual commerce of a State in no other mauner tliau to suhject tlie

vessels employed iu it to restrictious, iu pursiiame of the power to lay and collect

taxes. These restrictious are not grants of right ; and they are uot regulations of

commerce iu auy seuse, excepting that iu wiiicli all laws for the collectiou of taxes

charTed upon commerce may be termed commercial regulations. They are regula-

tions of commerce only as regulations for tlie due collectiou of taxes ou agriculture

or manufactures would be regulations of agriculture or manufactures. A law j)ro-

ceedin"- from the taxiug power of the Uuiou may operate upon vessels eniploye<l iu

commerce merely internal, as it may operate upon everything within the scope of tliat

power. But the taxing power, clear and absolute as it is, has its due course and effect,

without annulling State laws. Every exposition of the Constitution, from tlie days of

the Convention to this time, has truly taught that the taxes of the Union and laws for

their collection do not extinguish State laws, but operate concurrently with thein.

" When this law is thus understood, it usurps uo power of a State over its internal

commerce, and it operates to subject all vessels employed iu a coasting trade wholly

within a State to certain restrictions. These restrictions aud the power of the State

over its internal affairs are perfectly compatible with each other. The restrictions of

this law and a law of the State may both operate upon vessels employed iu a coasting

trade confined to the State ; aud neither law excludes or interferes with the operatiou

of the other.

" The provisions concerning the coasting trade between ports iu the same State are,

then, restrictive regulations, and not grants of rights. The vessels emjiloyed in such

voyages are subject to the legislation of the State ; aud the grant made to Livingston

aud Fulton does not dispense with or defeat any restriction imposed on the coasting

trade carried on between ports in this State.

" Navigation between tliis State and any other, by steam vessels licensed for th3

coasting trade, having been adjudged a right ; and navigation by steam vessels merely

from one place to another within this State being still subject to the State grant

;

both these rights must have effect, so far as they are compatible with each otiier.

When these rights really interfere, the right granted by the State must yield, and the

right to navigate between any port in tlie State and another State mast prevail.

" A steam vessel having a license, and entering this State from another, mav procee I

to any port in this State; and such a vessel may depart from anv port in this State

and proceed to another State. In either case, the vessel may touch at any interme-

diate place within the State. These rights are either expressly adjudged by the Supreme
Court, or follow as direct consequences from the principles of its decision.

" The navigation which remains subject to the State grant is that which takes place

between any two points in this State, where the voyage is not a continuation of a
passage to or from another State. Such a voyage is equally subject to the right

granted by the State, whether it is Iietween two places in the same revenue district,

or between places in different revenue districts within the State. This right is not

affected by the limits of revenue districts, or the oldigations of masters of vessels in

respect to manifests, oaths, reports, and permits, in different cases. All those regula-

tions of the coasting trade have their due effect ; but they do not vary the right to

navigate from place to place. This question has no concern with ports of entry or

ports of delivery; it having no connection with foreign commerce, or with the entry or

delivery of foreign merchandise upon its arrival in the United States.

"Thus, tlie points at which a voyage commences and terminates, seem to me to de-

termine whether the voyage is protected by the license, or is subject to the State grant

;

and I do not ])erceive that these rights can be reconciled in practice by any otlier dis-

crimination. A steam vessel having a license, and procee<ling from a port in this

State, may indeed, by touching at a port in an adjoining State, continue the voyage to

any other port in this State ; and it is urged that such a navigation lietween two ports

in the State would be an evasion of the State grant. But the intention with which a

vessel may be navigated to another State cannot, I think, repel or destroy the right

which the same vessel now has to proceed from another State to any port in this State.

The right to navigate to or from another State is now an established and absolute
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right, uotwitlistaudiug the State grant; and this iibsolute rigiit may, I couceive, be

exercised for the purpose of contiuuiug a voyage made from or to another State to any

^^ther port iu this State."

lu s. c. 3 Coweu, 713 (1825), it appeared that the plaintiffs amended tlieir bill,

alleging that since the voyage ou which the former application was founded the " Olive

Branch " waa engaged in navigation between Albany tuid New York without proceeding

to any otiier State, and asked for an injunction against such direct voyages, and also

against plying between Troy and New York circuitously by stopping iu New Jersey

tor tlie purpose of evading the State grant. The Ciia.ncellok [Sanford] refused

the last-named injunction, but granted the other, restraimng the defendant from navi-

gating between New York and Troy when there was no voyage to or from another

State. Ou an appeal from that part of the decree refusing an injunction, the Court of

Errors (22 to 9) sustained that part of the decree, but upon reasons which seemed to

deny the validity of the other part of it, not appealed from.

See comments upon these cases and upon the general subject, by Chancellor Keut,

iu 1 Kent's Com. *431-*439. He had retired from the bench in 1823, and published

the volume above named in 1826. At p. *438, he says that the court in Nortli liiv. St.

Co. V. Livingston " held that the coasting trade meant, amongst other things, commer-

cial intercourse carried ou between different districts in the same State and between

different places iu the same district, on the seacoast or on a navigable river; and that

a voyage from New York to Albany was as much a coasting voyage, as from Boston to

New Bedford."

The subject is closely connected with that of the scope of maritime jurisdiction,

and the earlier cases omitted to make certain discriminations. Judge Story, indeed, in

De Lovio V. Boit, 2 Gallison, 398 (1815), on a plea to the jurisdiction, in a libel on a

policy of marine insurance, had declared in the First Circuit what loug afterwards, iu

1S70, became the doctrine of the Supreme Court {Ins. Co. v. Dunham, 11 Wall. 1),

that the admiralty and maritime jurisdiction of the Federal courts comprehends all

maritime contracts, torts, and injuries, includiijg all contracts, wherever made or exe-

cuted or in whatever form, " which relate to the navigation, business or commerce of

the sea." And, in point of locality, this jurisdiction was ultimately carried (after con-

trary decisions, e. g. U. S. v. Coombs, 12 let. 72, 76, 78) " to all navigable waters of

the United States, or bordering on the same, whether landlocked or open, salt or fresh,

tide or no tide" (Bradlkt, J., in Ins. Co. v. Dnnham, 11 Wall. 1, 25). "Navigalle

waters of the United States " is a statutory expression, and is held to include sucii

waterways as form by themselves, or in connection with others, a continuous highway

over which commerce may be carried on between our own States or with foreign

countries in the customary modes of carrying on commerce by water. The Montello,

11 Wall. 411, 415.

" Difficulties attend every attempt to define the exact limits of admiralty jurisdic-

tion, but it cannot l)c made to depend upon the power of Congress to regulate com-

merce, as conferred in the Constitution. They are entirely distinct things, having no

necessary connection with one another, and are conferred, in the Constitution, by

separate and distinct grants."— Clifford, J., in TIte Belfast, 7 Wall. 624, 640 (1868).

" The scope of the maritime law, and that of commercial regulation, are not coter-

minous, it is true, but the latter embraces much the largest portion of ground covered

by the former. Under it, Congress hns regulated the registry, enrolment, license,

and nationality of ships and vessels; the method of recording bills of sale and mort-

gages thereon ; the rights and duties of seamen ; the limitations of the responsibility

of shipowners for the negligence and misconduct of their captains and crews; and

many other things of a character truly maritime. And witli regard to the question

now under consideration, namely, the riglits of material-men in reference to supplies

and rej)airs furnished to a vessel in her home port, there does not seem to be any great
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reason to doubt that Cougress iniglit adopt a uniform rule for the whole country,

though, of course, this will be a matter for consideration, should tlie <[uestiou ever

be directh^ presented for adjudication."— Bkaulev, J., for the court, iu The Lotta-

wunna, 21 Wall. 538, 577 (1874).

" The power of the United States over navigation .springs from the commercial

power, which is limited to commerce among the States and with foreign nations ; and

it was contended that, as the stream cannot rise liiglier than its source, contracts for

the transportation of goods or passengers by river from one port in a State to another

were no more subject to the admiralty jurisdiction of tlie Federal courts than if the

carriage took place by laud. Reasoning from these premises, it followed that vessels

tradiuo- between ports of the same State on a river exclusively within her boundaries

could not be regulated by Congress, or libelled in the admiralty for the breach of a

contract of assignment or the damages occasioned by a collision.

" Agreeablv to the view taken in Allen v. Newberri/, 21 Howard, 244, contracts for

the transportation of goods from one port in a State to another on waters above the

ebb and flow of the tide are not maritime or withiu the jurisdiction of the admiralty
;

and such also was held to be the rule with regard to sii})plies furnished for such

a voyage. In ilaguire v. Card, 21 Howard, 248, the supplies which gave rise to the

controversy were furnished to a steamer trading between ports and places on the Sacra-

mento River, which has its entire course in California. The court held that the contract,

like that in Allen v. Newberry, concerned the internal trade of the State, and must be

governed by the same principles. There was no good reason for extending the juris-

diction of the admiralty over such contracts. From the case of Gibbuns v. Ogdeti

down, it had been conceded that, according to the true interpretation of the commer-

cial power, it does uot extend to the purely internal traffic of a State, which is neces-

sarily left to the local legislature. To subject it therefore to the jurisdiction of the

admiralty w'ould extend the judicial power of the United States beyond the legislative,

and require the Federal courts to enforce the municipal laws, or law's of the States, as

to matters which concern them and are beyond the scope of the general government.
" The decisions now incline to a broader rule, more in harmony with the objects

which the government of the United States was intended to promote. The grant of

judicial power includes 'all cases of adniiraltj' and maritime jurisdiction; ' and since

vesicls were equally subject to tlie authority of the admiralty as it was administered

in England and on this side of the Atlantic, whether the voyage was between ports of

the same or to a foreign country, the rule should — now that navigability is made the

test instead of the ebb and flow of the tide — be extended to navigable lakes and

rivers.\ It is the character of the traffic as internal, interstate, or foreign, and not

whether it takes place over a road or river, by boat or railway, which must be con-

sidered in applying the commercial power ; but admiralty jurisdiction has a wider

scope, and may be exercised over all boats using the navigable waters of the United

States^ Vessels use the same waters, whether they are engaged in foreign or domestic,

trade; and as disortler and litigation would result if they were governed by different

rules, Congress may make, and the admiralty enforce, such regulations as are requisite

to give certainty to title, maintain order, and prevent the collisions which may be as

disastrous on a river as at sea. The craft which is plying to-day between places in the

same State may to-morrow extend her voyage to another, or proceed to sea; and it is

therefore essential that she, in common with all others which are or may be engaged

in coasting or foreign trade, shall be governed by the same rules.

" It is on such grounds that Congress may enact that sales and mortgages of vessels

shall be invalid as against bona Jide purchasers, unless tiiey are duly registered at the

customhouse
;
prescribe the number and character of the boats which each must carry,

and the liglits which they must show ; and require the machinery and boilers of steam-

ers to be inspected by an officer of the government and certified by him.* And the

statute may l)e enforced in the admiralty whether the voyage is between ports of the

same or of a different State." — 2 Hare, Am. Const. Laiv, 1007-1009.)

The foregoing passage is reprinted here by permission. — Ed.
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^
;6/t^' Co):^W(? V. Coryell, 4 Wash. C. C. 371 (1825), is stated ante, p. 453.

JyqJ.nyxy'^'^-^^'^*^ It was argued at the October Term, 1824 ; the opiuion was given at

the April Term, 1825. In dealing with the Ilrst ol)jection in that case

the court (Washington, J.) said : "The first question then is, whether

this Act, or either section of it, is repugnant to the power granted to

Congress to regulate commerce? Commerce with foreign nations, and

among the several States, can mean nothing more than intercourse with

tliose nations, and among those States, for purposes of trade, be the

object of the trade what it may ; and this intercourse must include all

the means b^' which it can be carried on, whether b3' the free navigation

of the waters of the several States, or by a passage overland through

the States, where such passage becomes necessar}- to the commercial

intercourse between the States. It is this intercourse which Congress

is invested with the power of regulating, and with which no State has

a right to interfere. But this power, which comprehends the use of

and passage over the navigable waters of the several States, does b}'

no means impair the right of tlie State governments to legislate upon

all subjects of internal police within their territorial limits, which is not

forbidden by the Constitution of the United States, even although such

/wvK ^A^~ legislation may indirectly and remotely affect commerce, provided it do
"^ not interfere with the regulations of Congress upon the same subject.

Such are inspection, quarantine, and health laws ; laws regulating the

internal commerce of the State ; laws establishing and regulating turn-

pike roads, ferries, canals, and the like.

"In the case of Gibbo?is v. Ogden, 9 Wheat. 1, which we consider

iy>(CyfMAM^^'^^ '?<.?!> full authorit}' for the principles above stated, it is said, ' that no di-

vect power over these objects is granted to Congress, and consequently

they remain subject to State legislation. If the legislative power of

the Union can reach them, it must be for national purposes ; it must

be when the power is expressly given for a specified purpose, or is

clearh' incident to some power which is expressly given.'

" But if the power which Congress possesses to regulate commerce

does not interfere with that of the State to regulate its internal trade,

although the latter may remotely affect external commerce, except

where the laws of the State ma}- conflict with those of the general

government ; much less can that power impair the right of the State

governments to legislate, in such manner as in their wisdom ma\' seem

best, over the public propert}' of the State, and to regulate the use of

the same, where such regulations do not interfere with the free naviga-

tion of tlie waters of the State, for purposes of comn)ercial intercourse,

nor with the trade witliin tlie State, which the laws of tlie United States

permit to be carried on.

" The grant to Congress to regulate commerce on the navigable

waters belonging to the several States, renders those waters the public

property of the United States, for all the purposes of navigation and
commercial intercourse ; subject onl}' to Congressional regulation. But
this grant contains no cession, either express or implied, of territory-, or
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of public or private propert}'. The Jus privatum which a State lias in

the soil covered by its waters, is totally distinct from t\\Q jus pahVicuni

with which it is clothed. The former, such as fisheries of all descrip-

tions, remains common to all the citizens of the State to which it be-

lono-s, to be used by them according to their necessities, or according

to the laws which regulate their use. 'Over these,' says Vattel, b. 1,

c. 20, sect. 235, 246, ' sovereignty gives a right to the nation to make

laws reo-ulatino- the manner in which the common goods are to be used.'

' He may make such regulations respecting hunting and fishing, as to

seasons, as he may think [)roper, prohibiting the use of certain nets and

other destructive methods.' — Vattel, b. 1, c. 20, sect. 248. The Jus

imhlicam consists in the right of all persons to use the navigable

waters of the State for commerce, trade, and intercourse ; subject,

by the Constitution of the United States, to the exclusive regula-

tion of Congress.

"If then the fisheries and oyster beds within the territorial limits of

a State are the common property of the citizens of that State, and were

not ceded to the United States by tlie power granted to Congress to

regulate commerce, it is difficult to perceive how a law of the State

regulating the use of this common property*, under such penalties and

forfeitures as the State legislature may think proper to prescribe, can

be said to interfere with the power so granted. The Act under con-

sideration forbids the taking of oysters b}- anv persons, whether citizens

or not, at unseasonable times, and with destructive instruments ; and

for breaches of the law, prescribes penalties in some cases, and for-

feitures in others. But the free use of the waters of the State for pur-

poses of navigation and commercial intercourse, is interdicted to no
person ; nor is the slightest resti-aint imposed upon any to buy and sell,

or in an}' manner to trade within the limits of the State.

" It was insisted by the plaintiff's counsel, that, as oysters consti-

tuted an article of trade, a law which abridges the right of the citizens

of other States to take them, except in particular vessels, amounts lo a

regulation of the external commerce of tlie State. But it is a manifest
mistake to denominate that a commercial regulation which merely regu-

lates the common property of the citizens of the State, by forbidding it

to be taken at improper seasons, or with destructive instruments. The
law does not inhibit the buying and selling of oysters after they arc

lawfully gathered, and have become articles of trade ; but it forbids the

removal of them from the beds in which they grow (in which situation

they cannot be considered articles of trade), unless under the regula-

tions which the law prescribes. What are the State inspection laws,

but internal restraints upon the buying and selling of certain articles of

trade? And yet the Chief Justice, speaking of those laws, 9 Wheat.
203, observes, that ' their object is to improve the quality of articles

produced by the labor of a country- ; to fit them for exportation, or, it

may be, for domestic use. They act upon the subject before it be-

comes an article of foreign commerce, or of commerce among the

VOL. II. — 11.5
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States, and prepare it for that purpose.' Is this not precisely the
nature of those laws which prescribe the seasons when, and the manner
in which, the taking of oysters is permitted? Paving stones, sand, and
many other things are as clearly articles of trade as oysters ; but can it

be contended, that the laws of a .State, which treat as tort feasors those
who shall take them away without the permission of the owner of them
are commercial regulations?

'' We deem it superfluous to pursue this subject further, and close it

by stating our opinion to be, that no part of the Act under considera-
tion amounts to a regulation of commerce, within the meaning of the

eighth section of the first article of the Constitution."

(X rJbi^^^^i^ »-(>!<^i/U^v Jij^^<jPi.jitM

Qj^jtiJjUiu A-c-^^- BROWN ET AL. V. THE STATE OF MARYLAND.

.ty\,>^Ay-6UtUA "^ SUFllEME CoUBT OF THE UnITED StATES. 1827.

(Ty ]o ^oeA-'^-^ ^s.^-^ [12 IFAe«r419.]i

dtijui\. \aAA^t\L'^ Meredith and llie AUorneij- General [Wirt], for the plaintiffs in

^^ \\ ~H error ; Taney and Johnson^ for the State.

ra-^-^-*^^-^:^ Mr. Chief Justice Marshall delivered the opinion of the court.

/Q (Xj<j^-'-j^ ^M This is a writ of error to a judgment rendered in the Coint of Appeals
<J of Maryland, affirming a judgment of the City Court of Baltimore, on

^^*-'^'''"*^ an indictment found in that court against the ])laintiffs in error, for

/j-oJLk )o''-^- violating an Act of the Legislature of Maryland. The indictment was

^/-«A/Ui^ founded on the second section of that Act, which is in these words :

(['^() " And be it enacted, that all importers of foreign articles or commodi-

fjy^-iorcy^- ties , of dry goods, wares, or merchandise, by bale or package, or o f

J^uUaJ- />^'^ win e, rum, brandy, whiskey, and other distilled spirituous liquors, &c.,

^^ and other persons selling the same by wholesale, bale, or package,

-txAt. cru^ "^ hogshead, barrel, or tierce, shall, before they are authorized to sell, take

P;vjCjz,,ji^i irvrout a license, as by the original act is directed, for which they shal l pay

/; jj fift\- dollars : and in case of neglect or refusal to take out such license,

*^^" ^^ shall be subject to the same penalties and forfeitures as are prescribed

(WA^-'./vt ^T-^ by th e original act to which this is a supplemen t." The indictment

^k 3^ /ju<Ma. charges the plaintiffs in error with having imported and sold one pack-

/ ^_ age o f foreign dry goods without having license to do so. A judgment

(X (P^-*^^^*-^^ was rendered against them on demurrer for the ppnalty which the Act

/
/^y,jL<!tilj-^

prescribes for the offence ; and that judgment is now before th is court .

\r Q The cause depends entirely on the question whether the legislature o f

(TJr A^'T^*'^^^ ' ^ State can constitutionally require the imiwrtcr of foreign jvrticles'to

take out a license from the State, before he shall be permitted to sell a

jAm^^'^ bale or package so imported .

\/^0i/^ ^^x>. iTCc-eXM*. 1 The statement of facts is omitted. — Ed.
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It has been truly said, that the presuiDption is in favor of every {t-czJU cy-

legislutive Act, and that the whole burden of proof lies on him who
LoaL.rU<i.aurt

de nies its constitutionality. The plaintiffs in error take the burden A ^^Q

f

-Z-O /nx--t
upon themselves, and insist that the Act under consideration is repug-

nant to two provisions in the Constitution of the United S tates. -kun.-^^.
|

1. To that which declares that '• no State shall, without the consent J?^ CiPuU^ > ^

of Congress, lay any iuiposts, or duties on imports or exports, except ^ ^^rAJta^
wha t may be absolutely necessary for executino; its inspection laws." ^'-^ .

^

2. To that which declares that Congress shall have power '•' to regu- /^Jj>*^^^^^ \

late commerce with foreign nations, and among the several States, and A^^^k '^\'

with the Indian tribes." ~
aJ.^^ Oa^^^

1. The first inquiry is into the extent of the prohibition upon States -^ / j^
"to lay any imposts or duties on imports or exports." The counsel x-t^t/t'A^JQ^ «

for the'state of Maryland would confine this prohibition to laws impos- ^^ JjUjbX^ I

ing duties on the act of importation or exportation. The counsel for ,^
j

the plaintiffs in error give them a much wider scope. ^^ .^^-'«-<^ " i^
In performing the delicate and important duty of construing clauses hi..,^nX^ <2^€-

in the Constitution of our country, which involve conflicting powers of ^^^/ha«/^
'

the government of the Union, and of the respective States, it is proper
c'^f-

to take a view of the literal meaning of the words to be expounded, of ^aJnJi-^^*^^'~\^

their connection with other words, and of the general objects to he-~jl^ oajuu^x-

acoomplished by the prohibitory clause, or by the grant of power. ^^^yi^ l^^-r-

What , then, is the meaning of the words, ^'imposts, or duties on 3 0^
j

imports or exports ?" jl>jlaaa;^^;^
I

A n impost, or duty on imports , is a custom or a tax levied on articles ~tf .' r^
brouoht into a countr y, and is most usually secured before the importer , .

-

is allowed to exercise his rights of ownership oyer them, because evasions /Cv/a-^-fi-''^''^^

of the law can be prevented more certainly by executing it while the J^claM^
arti cles are in its custody. It would not, however, be less an impost or ^
du ty on the articles, if it were to be levied on thorn after they were landed .

^^^^-^^^ >ca,^a -

The policy and consequent practice of levying or securing the duty A^^^r-j^f- a/x. <^

before, or on entering the port, does not limit tlie power to that state of J
fj

4~ -^^

things, nor, consequently, the prohibition, unless the true meaning of " _\7

the clause so confines it. What, then, are ^^ imports " ? The lexicons ^yiA/^^ijf^^^^'^j

inform us, they are '^ things im[)orted ." If we appeal to usage for the . / ~ ^
meaning of the word, we shall receive the same answer. They nrc the ^^

z/T/- .

articles themselyes which are brought into the country . •• A duty on /'-^Y ^
imports," then, is not merely a duty on the act of importation, but is a . ^jliyx ~\A^
d uty on the thing imported . It is not, taken in its literal sense, con- ~

;j(^ c^y
fined to a duty levied while the article is entering the country, but ex--^^'^^

T'Vt/
tends to a duty levied after it has entered the country. The succeeding ^^-^^pM^^^"-'^'

words of the sentence which limit the prohibition, show the extent in -ij .. ^ im)
which it was understood. The limitation is ,

" except wMiat may be ^
.. . n

»

absolutely necessary for executing its inspection laws." Now, the 'it-yj^^^'^^'*''^-'^^

inspection laws, so far as they act upon articles for exportation, are /^^J^a^^X^

generally executed on land, before the article is put on board the ja
^-^uify(/iAy

vessel ; so far as they act upon importations, they are generally cxe - ^^ /^ .
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ciited upon articles which are laiulcd . T 1ic tax or duty of inspcction

,

\L4yvV\'^^^^-''^ the n, is a tax Aviiich is fieqiiently, if not always paid for service
]
)er-

n/i,\Ji/^ ^>N formed on land, while the article is iu the bosom ot the country . Yet

J J this tax is an exception to the i^rohibition on the States to la^' duties on

7i^''^^^u^
*

imports or exports . The exception was made because the tax would
' _i-^ ,\ otherwise haye been within tiie prohibition.

A ^-^^h If it be a rule of interpretation to which all assent, that the exception! . u, .

fTfj ^-'G^GXK.- of a particular thing from general words, proves that, in the opinion of [iV .a
j,^ ^ the lawgiver, the thing excepted would be within tlie general clause had ^^

Y>ay\^^ \^ ^jjg exception not been made, we know no reason why this general rule (/\

'fhx /lAA'oh^' should not be as applicable to the Constitution as to other instruments^ Aj^
^ ' If it be applicable, then this excei)tion in favor of duties for the suppo rt

^^ ^ ^ of inspection laws, goes far in provino; that the framcrs of the Constitu -

/_2^ ^Vi- ^^ tiod classed taxes of a similar character with those im|)osed for the

.LjiXi^ purposes of inspection, w it!

•^^^z c^/ posed them to be prohibited

XCj- purposes of inspection, w ith duties on imports and exports, and sup -

iL-vM- C'cy' If we quit this narrow view of the subject, and passing from the literal

"y^ jLcA/^ ^ interpretation of the words, look to the objects of the prohibition, we

,
-j^-f— ,

find no reason for withdrawing the Act under consideration from its

MAt^ ^"^^^ operation. ^
ru'ttd i^A^^'-^ From the vast inequality between the different States of the Confed- ' V
•a ni A eracy, as to commercial advantages, few subjects were viewed with^^^H

AaA^\J^ , deepe r interest, or excited more irritation, than the manner in which
,

-/-/ ' vi<l. the several States exercised, or seemed disposed to exercise, the power

^Z J ' of laying duties on imports. From motives which were deemed suffi-

/qX^^ ^f^^j cient by the statesmen of that day, the general power of taxation.

J^A^tA'v^^^ indispensably necessary as it was, and jealous as the States were o f

V -triw^ ^" V encroachment upon it, was so far abridged as to forbid them to
/jpr^' '< ^ ^ _. •

toueli imports or exports, with the single exception which has been

/iXvCA-/ ciLdlJi "ot'^'e^^ - Wh y are they restrained from imposing these duties ? Plainly ,

^^^ ^ because, in tlie general opinion, the interest of all would be best pro-

flv Vtdi. Oi/^-moted by placing that whole subject under the control of Congress.

J -^ ' •=^' Whether the prohibition to "lay imi)osts, or duties on imports or ex-
-^^t/x^e^UTM

ports," proceeded from an apprehension that the power might be so

/vCo^^'f^yP^^' exercised as to disturb that equality among the States which was gen-

JX^ 9-i'^ erall.y advantageous, or that harmony between them which it was dcsir-

. . r able to preserve, or to maintain unimpaired our commercial connections

(jycUtU^ ^j,,^ foreign nations, or to confer this source of revenue on the gov-

X'iyc^ ^^ ernmentofthe Union, or whatever other motive might have induced

a^iIjU^'^^ the prohibition, it is plain that the object would be as comijletely
^"^^

r' defeated by a power to tax the article in the hands of the importer the

/ppi£^ ^ instan t it was landed, as by a power to tax it wiiile entering the port.

Jyi^ -A--^ There is no difference, in effect, between a i-)Ower to prohibit tiie s ale

t/ C/m^iM^^ of a n article and a power to proliibit its introduction into the cou ntry.

v"^ ( Tlin rvnn trnnlrl ho o nonocoQr\- onnooniipnr^f (\^ tlir> ntllpr. Xo fOOds
,^ <J The one would be a necessary consequence of the other . No goods

j^^ AxyviM^ wou ld be imported if none could be sold . No object of any description

/ j_n I ^^ can be accomplished by laying a duty on importation, which may not

j^ A4^.^^ A^tl -\iU^^ A/e^-txA -- Clrw^/uu.^,
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be accomplished with equal certainty by laying a diit}- on the thing . J -^(ia-
inipoited in the hands of tlie inipuitei -. It is obvious, that the same (j^u-j^
power which injuoses a li^ht duty, can impose a very heavy one, one JiJN^ lA^
w^hich amounts to a prohibition . Qu estions ol' power do not depend on j^2^cu\ajt^^
the degree to which it may be exercised . If it may be exercised at a ll

it must be exercised at the will oF tiiose in whose hands it is placed

I f the tax may be levied in this form by a State, it may be levied to an /'-^^ "^

exten t which will defeat the revenue by impost, so far as it is drawn ,^^ /t.*^>

from importations into the particular State . We are told that such wild ^^^i^ (P^^
and irrational abuse of power is not to be apprehended, and is not to be , ^.s v

taken into view when discussing its existence. All power may be

(X^O i^\A. /<-**<

M
and irrational abuse of power is not to be apprehended, and is not to be / -y/

taken into view when discussing its existence. All power may be '^ y_
abused : and i f the fear of its abuse is to constitute an argument agai nst ^-^o-*^'-^'^^

its existence, it miglit be urged against the existence of that which is ^ yvi^'^

universally acknowledged, and which is indispensable to the general ,(rfGy%Ji4.
safety. The States will never be so mad as to destroy their own com- ' ^' f
merce, or even to lessen it. ,;/^ OAAJ^f^^

We do not dissent from these general propositions. We do not c o<^^^ ^
suppose an}' State would act so unwisely. But we do not place the

question on that ground. l(^\^'\

These arguments apply with precisely the same force against the /zlaHP^ ^'^

whole prohibition. It might, with the same reason, be said that no -/^ y\yC*^<-

State would be so blind to its own interests as to lay duties on importa-^_ r y. -Aa^
tioji which would either prohibit or diminish its trade. Yet the framers

/^^-^'^'^

of our Constitution have thougiit this a power which no State ought to zuj^^ <**«»*

exercise. Con ceding, to the full extent which is required, that every '/^

S tate would, in its legislation on this subject, provide judiciously for its -P/. ,.pj/i_yifu\x,Liyt

ovfn interests, it cannot be conceded that each would respect the interests /7 / -r-

of others . A duty on imports is a tax on the article which is paid by ^ f/^ . ,

the consumer . The great importing States would thus levy a tax on ^xX^^ '^i ^
the non-importing States, which would not be less a tax because thei r / _, . ^ z^fe
interest would afford ample security against its ever being so heavy as ^
to expel commerce from their ports . This would necessarily' produce vM^.'i'i-it^yw/i

countervailing measures on the part of those States whose situation O^^ :x-^-^

was less favorable to importation. P'or this, among other reasons, the ^x-.<^aa/J^<^

whole power of laying duties on impoi'ts was, with a single and slight ^ yjLu&tuyo*^

exception, taken from the States. When we are inquiring whetlicr ixJ

particula r Act is within this prohibition, the question is not, whether the / o 3o - f o

State may so legislate as to hurt itself, but whether the Act is with in ^ u
the words and mischief of the prohibitory clause. It has already been ^^^-^^^

shown, that a tax on the article in the hands of the importer, is withi n (/u. (X«-><-

its word s ; and we think it too clear for controversy, that the same tax j^i^^ fo^nJ^'^

is within its mischief . We think it unquestionable, that such a tax -/-^ iy^
has precisely the same tendency to enhance the price of the article, ^^^^^^^^JT
as if imposed upon it while entering the port. 'tMf /OXi'tt

The counsel for the State of Maryland insist, with great reason, that ^^i^^HJU -^f

if the words of the prohibition be taken in their utmost latitude, tlioy

will abridge the power of taxation, which all admit to be essential to ./^^'^'^^ '^'^""^^

Cty^

CAA^

A./^-~ (A/C
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^^^^,^^,yL^/>^.,^ the States, to an extcMit which has never yet been suspected, and

, (I . deprive them of resources which are necessary to supply revenue,

/ . admitted, they insist that entering the country is the point
j|^xxA^^a/i>tX

^j^^ prohl!)itlon ceases, and the power of the State to tax c

yVx.^wwt "to

will

and
which they have heretofore been admitted to possess. These words
must, therefore, be construed with some limitation ; and, if this be

of time when
// mv; tMijiii;»itnjii (jcusca, iiiui mi.- [(unci Ul LllU OLflLU lU lax COmmenCCS.

vKm l\jLO)Jt:k "t* ^^ '"'^y ^6 conceded, that the words of the prohibition ought not to

be pressed to their utmost extent; tliat in our complex system, the

object of the powers conferred on the government of the Union, and
the nature of the often conflicting powers which remain in the States,

^ M must always be taken into view, and may aid in cx[)oundliig the words

X^ C^cK^^^ of any particular clause. But, while we admit that sound principles of

construction ought to restrain all courts from carrying the words of the

prohibition beyond the object the Constitution is intended to secure
;

that there must be a point of time when the prohibition ceases, and the

^^yU^OA. Xi/AA"- power of the State to tax commences ; we cannot admit that this point

} . <-_ of time is the instant that the articles enter the countr}'. It is, we think,

'^^^ obvious that this construction would defeat the prohibition.

rCLwcA - {y^°^ The constitutional prohibition on the States to lay a duty on Imports
,

a proliibition which a vast majority of them must feel an interest in

preserving , may certainly come in conflict with their acknowledged

power to tax persons and property within their territory. The power
,

and the restriction on it. though quite distinguishable when they do not

approach each other, may yet, like the intervening colors between white

U^/Jt^ o< and black, approach so nearly as to perplex the understanding, as colors

(/ perplex the vision in marking the distinction between them. Yet the

disti nction exists, and must be marked as the cases arise. Till they do-t;7X/)C (V^

arise, it might be premature to state any rule as being universal in its

application. It is sufficient for the present to say, generally, that when
p-<rMA *=^

the importer has so acted upon the thing imported, that it has become

/^^'HQ A^-Vt^ ' l"col•po^•a^'t'<^ ^"'^ mixed up with the mass of property in the country, it

hajj pei'haps, lost its distinctive character as an import, and has become

subject to the taxing power of the State ; but while remaining tlie prop

erty of the importer, in his warehouse, in the original form or packa ge

in which it was imported, a tax upon it is too plainly a duty on import'

to escape the pi-ohibition in the Constitution .

The counsel for the plaintiffs in error contend that the imi)ortcr pur-

chases, by payment of the duty to the United States, a right to dispose

of his merchandise, as well as to bring it into the country ; and certainly

the argument is supported by strong reason, as well as by the practice

of nations, including our own. The object of importation is sale
;

it

constitutes the motive for paying the duties ; and if the United States

possess the power of conferring tlie right to sell, as the consideration

£.JU rr

<5_ (X/^^ Cam

for whicli the duty Is paid, everv principle of fair dealing requires that

they should be nnderstood to confer it . The practice o f the most com-

merclal nations conforms to this idea . Du ties, according to that prac-

tice, are charged on those articles only which are intended for sale or

LAri/XX. 'V-AJ AA»^'-4^i^ ^pUZtcA^

OL/^ /O^.-^ "tAAjJa. ;?^ Cky^iJl
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consumption in the country. Thus, sea stores, goods imported and re- yo^<»

I

^jJCJUA^^kA.
e-yported in the same vesse l, goods landed and eari'ied over land for Uie

purpose of beino: re-exported from some other iwrt, goods forced in by ^"^jT^^^^"^^ 4~

stress of weather, and landed, but not for sale, are exempted from the <^*^ '

pnyment of duties . The whole course of legislation on the subject shows ^iy^ ^

that, i n the o[)inion of the legislature, the right to sell is connected with ^h^-tAKriA f^

the payment of duties. /^ueX^ .

The counsel for the defendant in error have endeavored to illustrate n ^
their proposition, that the constitutional prohibition ceases the iustant''==''^^

^^
the goods enter the country-, by an array of the consequences which ^U.-'C>c<>--a^

thej^suppose must follow the denial of it. If the importer acquires the
^^ ci,,~,^i^^

right to sell by the payment of duties, he may, they say, exert that right u
/If. J/,

wlien, where, and as he pleases, and the State cannot regulate it. He ^^

may sell by retail, at auction, or as an itinerant pedler. He may intro- /iA/c»^ '^^^

duce articles, as gunpowder, which endanger a city, into the midst of jAAy<^,
its population ; he may introduce articles which endanger the public (y(^^ iM^
health, and the power of self-preservation is denied. An importer may '

/uJJt
bring in goods, as plate, for his own use, and tlms retain much valuable Pi-"^

ri

property exempt from taxation. [tc<i^ ^-^^^f,

These objections to the principle, if well founded, would certainly be c^ -w.*^
I entitled to serious consideration. But we think they will be found, on i^^^^^j^

exannnation, not to belong necessarily to the principle, and, consequently, P
I not to prove that it may not be resorted to with safety as a criterion by 'a, io^y^^^

which to measure the extent of the prohibition. /U'^*^*''^^
This indictment is against the importer, for selling a i)ackage of_diT

-(J i 4.

goods in the form in which it was imported, without a license . This A^^^^r^

^ ^ state of things is changed if he sel ls them, or otherwise mixes them X^yn^ <^^^^

'r , with the general property of the State, by breaking up his packages , ^Jb, ^
y\ j^ a

n

d travelling with them as an itinerant pedler. { In the first case, the

\i/ tax intercepts the import, as an import, in its way to became incorpo-

rated with the general mass of proi)crty,>and denies it the privilege of

becoming so incorporated until it shall have contributed to the revenne

of the State . It denies to the importer the right of using the privilege ^L.M^''<^
which he has purchased from tlie United States, until he shall liave also y^Jy, />*^-
purchased it from the State . In thejast cases, the tax finds the article q
already incorporated with the mass of property by the act of the im- vjUU>i ^tfV^'

porter- He has usedHEhe privih^crft he had pnrclinsed. and has himse lf ^

mixed them up with the common m ass, and the law may treat them as ^^^ AMf^
""

i t finds them . The_same observations apply to plate, or other furniture -JlaM^^
used by theJniiDoxter. q __,^/ ^,^p

oOy II ne sells i)y amiioDn. Auctioneers are persons licensed by the

State, and if the importer chooses to employ them, he can as little object /v^t'^-*^'^'^

to paying for this sersnce, as for any other for which he may apply to an /0«a^ i't^

officer of the State. Th e right of sale may very well be annexed to im- L.^.^ ^
portation, without annexing to it also, the privilege of using the officers -""^^f. ,

liQcnsed by the State to make sales in a peculinr way . "ts-^ '^^
The power to direct the removal of gunpowder is a branch of the ^/^ u-iK

(X><-''Jd^i.Ar\AA(L 'Uvl^Ia, /:jiXi aA.
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police power, which unquestionabl}- remains, and onght to remain, with

the States. If the possessor stores it hiuiseH" out of town, the removal

cannot be a diit}- on imports, because it contributes nothing to the reve-

nue. If he prefers placing it in a public magazine, it is because he stores

it there, in his own opinion, more advantageously' than elsewhere. We
are not sure that this ma}' not be classed among inspection laws. The
removal or destruction of infectious or unsound articles is, undoubtedlj',

an exercise of that power, and forms an express exception to tlie pi'ohi-

bition we are considering. Indeed, the laws of the United States

expressly sanction the health laws of a State.

The_ p rincit)le, then, for which the plaintiffs in error contend, th at

the importer acquires a riaht, not only to bring the articles into the

country, but to mix tliem with the common n^ass of property, does not

in te_r fere with the necessary power of taxation which is ack now 1 edge

d

to- reside i n the States, to that dangerous extent which the counsel for

the defendants in error seem to apprehend. It carries the prohibition in

the Constitution no farther than to prevent the States from doing that

whicii i t was the great object of the Constitution to prevent.

But if it should be proved, that a dut}' on the article itself would be

repugnant to the Constitution, it is still argued that this is not a tax

upon the article, but on the person. The State, it is said, maj' tax

occupations, and this is nothing more .

It is impossible to conceal from ourselves that this is varying the

form without varying the substance. It is treating a prohibition which

is general, as if it were confined to a particular mode of doing the for-

bidden thing. All must perceive that a tax on the sale of an artic le,

imported only for sale, is a tax on the article itsel f. It is true the

S ta te may tax occupations generally, but this tax must be paid by those

w ho_ employ the individual, or is a tax on his business . The lawye r,

the physician, or the mechanic, must cither charge more on the article -e

in wh ich he deals, or the thing itself is taxed through his person. This J**^ ^
the State has a right to do, because no constitutional i)rohibition ex- y^^—4^
tends to it . So, a tax on the occupation of an importer is, in like />» 's-'t

man ner, a tax on importation. It mus t add to the price of the artic le, ^^ ^

and be pa id by the consumer, or by the importer himself, in like man ner
_^^^j^^

as a di rect duty on the article itself would be mad e. Tli is the. State has

not ajMght to do. because it is prohibited by the ConjtitutJQ"

•

In support of the argument that the prohibition ceases the instant

the goods are l)rought into the country, a comparison has been drawn

between the op])osite words export and import. As, to export, it is

said, means only to carry goods out of the country ; so, to import,

means only to bring them into it. But, suppose we extend this com-

parison to the two prohibitions. The States are forbidden to lay a duty

on exports, and the United States are forbidden to lay a tax or duty on

a rticles exported from any State . There is some diversity in language,

but none is perceivable in the act which is prohibited. The United

States have the same right to tax occupations which is possessed by the
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States. Now, suppose the United States should require every exporter

to take out a license, for which be sliould ijay such tax as Congress

mjoh t think proper to impose ; would government be permitted to

shie ld itself from the just censure to which this attempt to evade the

prohibitions of the Constitution would expose it, by saying- that this

was a tax on the person, not on the article, and that the legislature had

a rjoht to tax occupations ? O i', su|)pose revenue cutters were to be sta-

tioned off the coast for the purpose of levyino; a duty on all merchandise

found in vessels which were leaving the United States for foreign cou n

-

tries
;
would it be received as an excuse for this outrage, were the gov-

ernment to say that exportation meant no more than carrying goods out

of tlie. country, and as the prohibition to lay a tax on imports, or things

imported, ceased the instant they were brought into the country, so the

prohibition to tax articles exported ceased wdien they were carried out

of the country?

We think, then, that the act under which the plaintiffs in error we re

ind

i

cted. is repugnant to that article of the Constitution which declare

s

that '•' no State shall lay any impost or duties on imi^orts or cxijorts."

2. Is i t also repugnant to that clause in the Constitution which em-

powers " Congress to regulate commerce with fore ign nations, and

ammig the several States, and with the Indian tribes"?

The oppressed and degraded state of commerce previous to the adop-

tion of the Constitution can scarcely be forgotten. It w'as regulated by

foreign nations with a single view to their own interests ; and pur dis-

united efforts to counteract their restrictions were rendered impotent by

want of combination. Congress, indeed, possessed the power of mak-

ing treaties ; but the inabilit}' of the Federal government to enforce

them had become so apparent as to render that power in a great degree

useless. Those who felt the injury arising from this state of things,

and those who were capable of estimating the influence of commerce on

the prosperity of nations, perceived the necessity of giving the control

over this important subject to a single government.! It may be doubted

whether any of the evils proceeding from the feebleness of the Federal

government, contributed more to that great revolution which introduced

the present system, than the deep and general conviction that commerce

ought to be regulated by Congress. N It is not, therefore, matter of su r-

prise that the grant should be as extensive as the mischief, and should

comjprehend all foreign commerce, and all commerce among the States.

To construe the power so as to impair its efficac}', would tend to defeat

an object, in the attainment of which the American public took, and

justly took, that strong interest which arose from a full conviction of

its necessit}'.

W

h

at, then, is the just extent of a power to regulate commerce w i t

h

foreign nations, and among the several States ? Thi s question wJis con-

sidered in the case of Gibbons v. Ogden^ 9 Wheat. Rep. 1, in which

it was declared to be complete in itself, and to acknowledge no limita-

tions other than are prescribed by the Constitution. The power is co-
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extensive with the subject on which it acts, and cannot be sloppedat

the external l inimdniy of a Statp. , but must eiitei' its interior.

We deem it unnecessary now to reason in support of these proposi-

tions. Their truth is proved by facts continually before our e3'es, and

was, we think, demonstrated, if they could require demonstration, in

the ease already mentioned.

Jf th is power reaches the interior of a State, and may be there exer-

cisedv i t must be capable of authorizing the sale of those articles which

it introduces . Commerce is intercou rse : one of its most ordinary in -

gredients is traffic. It is inconceivable, that the power to authorize

this traffic, when given in the most comprehensive terms, w i th the

intent that its efficacy should be complete, should cease at the poin t

when its continuance is indispensable to its value. To what purpose

should the power to allow importation be given, unaccompanied w ith

the power to authorize a sale of the tiling imported? Sale is the object

of importation, and is an essential ingredient of that intercourse, of

which importation constitutes a part. It is as essential an ingredien t,

as indispensable to the existence of the entire thing, then, as imi)orta-

tion itself. It must be considered as a component part of the power to

regulate commerce . Congress has a right, not only to authorize im-

portation, but to authorize the importer to sell.

I f this be admitted, and we think it cannot be denied, w4iat can be

the meaning of an Act of Congress which authorizes importation, and

offers the privilege for sale at a fixed price to every person who chooses

to become a ))urchaser ? How is it to be construed, if an intent to deal

honestly and fairl3-, an intent as wise as it is moral, is to enter into the

construction? "What can be the use of the contract, what does the im-

porter purchase, if he does not purchase the privilege to sell?

What would be the language of a foreign government, which should

be informed that its merchants, after importing according to law, were

forbidden to sell the merchandise imported ? What answer would the

United States give to the complaints and just reproaches to which

such an extraordinary circumstance would expose them? No apolog}'

could be received, or even offered. Such a state of things would break

up commerce. It wi ll not meet this argument, to say, that this state

of things will never be produced ; that the good sense of the States is

a sufficient security against it. The Constitution has not confided th is

subject to that good sense. It is placed elsewhere. The question i s,

where does the power reside ? not, how far will it be probably abused ?

^^

,

ll'^'^^
power claimed by the State is, in its nature, in conflict with that

. /L/Jo-r^S'^ ^ jWi^'G'^ to Congress ; and the greater or less extent in which it may be

jl Jju^^^^^vvv iK'xorcised does not enter into the inquir}' concerning its existence.
^^^^ We think, then, that if the power to authorize a sale exists in Congress,
fjJ "^c»-^-*-*t^ the conclusion that the right to sell is connected witli the law permitting

^ -H ^zLjw*'^^ importation, as an inseparable incident, is inevitab le.

/^^^ ^"^
If the principles we have stated be correct, the result to which they

<Cj:Lyax/i^

.

conduct us cannot be mistaken. Any penalty inflicted on the importer
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I

for selling the article in bis character of importer, mu st be in opposition

to the Act of Congress whicli authorizes importation . Any cbarue on the

i n troduction and incorporation of the articles into and witii the mass o f

property in the country, m ust be hostile to the power giycn to Congress
to regulate commerce , since an essential part of that regulation, and

principal object of it, is to prescribe the regular means for accompl ish-

ing that introduction and incorporation .

The distinction between a tax on the thing imported, and on the

person of the importer, can have no influence on this part of the subject.

It is too obvious for controversy, that they interfere equally with the

power to regulate commerce.

It has been contended that this construction of the power to regul ate

COmm e rC£^ as was contended in construing the prohibition to lay duties

on im ports, would abridge the acknowledged power of a State to tax

its_own citizens, or their property within its territo r}'.

We admit this power to be sacred ; but cannot admit that it may be

used so as to obstruct the free course of a power given to Congres s. We
cannot admit that it may be used so as to obstruct or defeat the power

to regulate commerce . It has been observed that the powers remaining
with the States may be so exercised as to come in conflict with those

vested in Congress. When this happens, that which is not supreme
must yield to that which is supreme. This great and universal truth is

inseparable from the nature of things, and the Constitution has appl ied

it to the often interfering powers of the general and State governments,

as a vital principle of perpetual operation. It results necessarily from

this principle that the taxing power of the State must have some limits .

It cannot reach and restrain the action of the national government with in

B its proper sphere. It cannot reach the administration of justice in the

|l COu r

t

s of the Union, or the collection of the taxes of the United States

,

^ or restrain the operation of any law which Congress may constitutionally

b pass . 1 It_caiinptmterfere with an^yregiilation of conimerce.> If the
•^^ S tates may tax all persons and property found on their territor}", wha t

x«^ shall restrai n them from taxing goods in their transit through the State

jjtiA from one port to another, for the purpose of re-exportation ? The

^(j laws of trade authorize this operation, and general convenience requires

itj Or what should restrain a State from taxing any article passing

through it from one State to another, for the purpose of traffic ? or from
taxing the transportation of articles passing from the State itself to

another State, for commercial purposes? These cases are al l within

the sovereign power of taxation , but would obviously derange the

measures of Congress to regulate commerce, and affect materially the

purpose for which that power was given . We deem it unnecessary to

press this argument farther, or to give additional illustrations of it,

because the subject was taken up, and considered with great attention, in

M'Cunoch V. The State of Maryland, 4 Wheat. Rep. 316, the decision

in which case is, we think, entirely applicable to this.

I
It may be proper to add that we suppose the principles laid down i n
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tU is ease to apply equfiUy to impoit.at.ions from n. si.'^t.pv St.Mto
, / AVe do

not mean to give any opiuion on a tax Uiscriiuinaliiig between l'oiX'i«yn

and domestic articles.

"We tliink there is error in the iudgment of the Court of Appeals of

the State of Ma i yland, in atlirniinu' the judgment of the Baltimo re City

Court, because the Act of the Legislature of Maryland , imposing the

penalty for which the said judgment is rendered, is repugnant to the

Constitution of the United States, and consequently void. Tiie j udg-

me nt is to be reversed, and the cause remanded to that Court, with

instructions to enter judgment in favor of the appellants.

Mk. Justice Thompson dissented . . . .

It appears to me that no other sound and ]:)ractical rule can be

adopted , than to consider the external commerce as ending with the

i

m

portation of the foreign article ; and the importation is comi)lete, as

soon as the goods are introduced into the countrv, according to the

provisions of the revenue laws, with the intention of being sold here for

consumption, or for the purpose of internal and domestic trade, and the

duties paid or secured. And this is the light in w'hich this question

has been considered b}' this and other Courts of the United States,

5 Cranch, 368; 9 Crauch, 104; 1 Mason, 499. This, it will be per-

ceived, does not embrace foreign merchandise intended for exportation,

and not for consumption ; nor articles intended for commerce between

the States; but such as are intended for domestic trade witliin the

State : and it is to such articles only that the law of Maryland extends.

I cannot, therefore, think that this law at all interferes with the power of

Congress to regulate conmierce ; nor docs it, according to my unde r-

s tanding of the Constitution, v iolate that provision, which declares that

no State shall, without the consent of Congress, lay any imposts or

du_tics on i mports or exports, except what may be absolutely necessary

for executing its inspection laws . ...
It certai nly cannot be maintained that the States have no authorit}^

to tax imported merchandise. But the same principle of discrimination

between the wholesale and retail dealer, as to a license to sell, would

seem to me, if well founded, to extend to taxes of every description.

And it would present a singular incongruity to exempt a wholesale

merchant from all taxes upon his stock of goods, and subject to taxa-

tion the like stock of his neighbor who was selling by ret ail. . . .

This law seems to have been treated as if it imposed a tax or duty

upon the importer, or the importation. It certainly admits of no such

construction. It is a charge upon the wholesale dealer, whoever he

may be, and to operate upon the sale, and not upon the importation

.

It requires the purchase of a privilege to sell, and must stand on the

same footing as a ))urchase of a privilege to soil ni any other manner
,

as b}' retail, at a uction, or as hawkers and pedlers, or in whatever way
State policy may require. Whether such regulations are wise and politic,

is not a question for this court. I f the broad principle contended for

oil the part of the plaintiffs in error, that the payment of the foreign
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fluty is a purchase of the privilege of selling, be well founded, no lim it

can he set by the States to the exercise of this pitv ile<re. Tlie first sale

niav be made in defiance of all State regulation ; and all State laws

reo"ulating sales of foreign goods at auction, and imi)o^ing a duty thiMC-

upon, are unconstitutional, so far, at all events, as the sale may Ix; by

bale, package, hogshead, barrel or tierce, &c . And, indeed, if the

riglit to sell follows as an incident to the importation, it will take away
all State control over infectious and noxious goods, whilst unsold, in

the l^ands of the importer. Tlie principle, when carried ou t to its fu ll

exten t, would inevitably lead to such consequences .

It has been urged with great earnestness upon the court, that if the

States are permitted to lay such charges and taxes upon imports, they

may be so multiplied and increased as entirely to stop all importations.

If this argument presents any serious objection to the law in question,

the answer to it, in m}' judgment has already been given : that the

limitation, as contended for, of State power, will not affect the objects

proposed. Whether this additional burden is imposed u pon the whole-

sale or retail dealer, it will equally- affect the importation ; and nothing

short of a total exemption from all taxation and charges of every de-

scription, will take from the States the power of legislating so as in

some way may indirectly affect the importation .

WILLSON ET AL. V. THE BLACK BIRD CREEK MARSH ^^ ^"^^^ ~

I
COMPANY. -{j[^J{ LiU

Supreme Court of the United States. 1829. f^Jtcch. ^{ 'yJn^-

[2Pet.2Vo.] yuUtL ^^^-^XLvl

This was a writ of error to the High Court of Errors and Appeals of/Jt<A "t^ X^(/M. -

the State of Delaware. A -^ ^^k.

Th e Black Bird Creek Marsh Company were incorporated by an Act
"^^

of the General Assembly of Delaware
,
passed in February. 182 2 ; and ^ o^^^-^ (K^f^-^^

the owners and possessors of the marsh, cripple, and low grounds in ^ ap/ io ^C^
A})poquinimink hundred, in New Castle County, and State of Dola-

w are, lying on both sides of Black Bird Creek , below IVLathcws's rrrM.\ ^ P^ ~

Landing, and extending to the river Delaware, were authorized and .^j^^

empowered to^ make and construct a good and sufficient dnm ncross

said creek, at such place as the managers or a m.njoiitv of them sh all

find to be most suitable for the purpose; and also, to bank the said

marsh , cripple, and low ground, e tc.

A fter the passing of this Act, the company proceeded to erect and

place in the creek a dam, by w-hich the navigation of the creek wa s

obstructed ; also embanking the creek, and carrying into execution a ll (nxA^*^ '^

the purposes of their incorporat ion

.
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The^defendants being the owners, etc., of a sloop called '^The Sally,
"

X v^_-^>-A/v ti ^<An!i of 95^\tlis tons, rcgu lail^" licensed and enrolled according to the navi^a-

f\SiA txvx.

tion laws of the United States, broke and injured the dam so erected bv

the company
;
and thereupon an action of trespass, vi et armis^ was

instituted against them in the Supreme Court of the State of Delaware

,

in which damages were claimed amounting to S20.000. To the declara-

tion filed in the Supreme Court, the defendants filed three pleas ; the

first only of which being noticed by the court in their decision, the

second and third are omitted.

This plea was in the following terms :
—

1. That the place where the supposed trespass is alleged to have

been committed, was, and still is, part and parcel of said Black B ird

Creek, a public and common navigable creek, in the nature of a high-

way, in which the tides have always flowed and re-flowed ; in which

tliere_ was, and of right ought to have been, a certain common and pub-

lic way, in the nature of a highway, for all the citizens of the State of

Delaware and of the United States, with sloops or other vessels to

navigate, sail, i^ass, and repass, into, over, through, in, and upon the

same, at all times of the year, at their own free will and pleasu re.

Therefore the said defendants, being citizens of the State of Dela-

JVa (^^^aMi 'iXJ ware and of the United States, with the said sloop, sailed in and upon

the said creek, in which, etc. as the}' lawfull}^ might for the cause

aforesaid : and because the said gum piles, etc., bank and dam , in the

said declaration mentioned, etc., had been wrongfully erected, and were

there wrongfully continued standing , and being in and across said

navigable creek, and obstructing the same, so that w ithout pulling up ,

cutting, breaki ng, and destroying the said gum piles, etc., back and

dam respect!vel}', the said defendants could not pass and repass with^CCa.a./VX ^̂
•^_the said sloop, into, through, over, and along the said navigable creek.

And that the defendants, in order to remove the said obstructions,

pulled up, cut, broke, etc. as in the said declaration mentioned, doing

no unnecessary damage to the said Black Bird Creek Marsh Company
;

which is the same supposed trespass, etc.

The plaintiffs , in the Supreme Court of the State, demurred generally

to all the ijleas ; and the court sustained the demurrers, and gave judg -

in ' their favor. This judgment was affirmed in the Court of

Appeals, and the record remanded, for the purpose of having the

damages assessed by a jur}'. Final judgment having been entered on

tlie verdict of the jury, it was again carried to the Court of Appeals,

SJ^O-^

co^AnrHk'^ Mr. Chief Justice Marshall delivered the opinion of the court

where it was affirmed, and was now brought before this court, by the

defendants in that court, for its review.

The case was argued for the plaintiffs in error by Mr. Coxe ; and by

Mr. Wirt., Attorney- General., for the defendants.

/?

The defendants in error deny the jurisdiction of this court, because,

they say, the record does not show that the constitutionalit}' of the Act

of the legislature, under which tlie plaintiff claimed to support his

action, was drawn into question.
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Undoubtedly the plea might have stated in terms that the Act, so CM^^^ ^-^^
q

far as it authorized a dam across the creek, was repugnant to the Con- yi^tA) "-^ ^
stitutiou of the United States; and it might liave been safer, it might Q^fx/c^/ a.^*^'^^*^*^'

have avoided anj' question respecting jurisdiction, so to frame it. But . C_. , (jXU
we think it impossible to doub t that the constitutionality of the Act

was the question, and the only question, which could have been dis- hhx^x.
cussed in the State court. That question must have been discussed <»_£ - ^
and decided. -^
The plaintiffs sustain their right to build a dam across the creek by -"^^"^^

the^ Act of Assembly. Their declaration is founded upon that Act. H> ^^^^
p

The injury of which they complain is to a right given by it. The}' /^j^aJ^ ^^
do not claim for themselves any right independent of it. They rely h^Cji^-^

cntij-ely upon the Act of Assemblj'. hi.fu/c\ .

The plea does not controvert the existence of the Act, but denies its /i . jff^

capacity to authorize the construction of a dam across a navigable '~^*^-^ ^_7d
stream, in which the tide ebbs and flows ; and in which there was, and yC/cu^y^- ^^
of right ought to have been, a certain common and public way in the ^a^y*^^.y(^^-

nature of a highwa \'. This plea draws nothing into question but the rsJnjy:ix/:>Jti.uA^

validity of the Act

;

and the judgment of the court must have been in // -//

favor of its valid ity. Its consistency with, or repugnancy to the Consti- -'<;j^^*-'^^
.

tntion of the United States, necessarily arises upon these pleadings, JiA-<i^^^-<-'^ ^^

and must have been determined. This court has repeatedly decided in e-^<s^><^f

favor of its jurisdiction in such a case. Martin v. Hunter's Lessee, ijOy-^UJ^

1 Wheat. 355; 3Iiller v. Mcholls, 4 Wheat. 311, and Williams v. -^l
'M-^''^-

JVbrris, 12 Wheat. 117; are expressly in point. The}' establish, as A
far as precedents can establish an^'thing, that it is not necessary to //k]'^-'^

state in terms on the record, that the Constitution or a law of the 7^^j^,<^^ V?^'t

Un ited States was drawn in question . It is sufficient to bring the case .

within the provisions of the 25th section of the Judicial Act, if the record w
^tAy*^"-*^

shows that the Constitution or a law or a treaty of the United States

mus t have been misconstrued, or the decision could not be made. Or, /^•^<c*<^

as in this case, that the constitutionality of a State law was ques- _ ^[f^aX
tioned, and the decision has been in favor of the part}- claiming under '*^ jp ,

suchl^ CVv^--*^^^

The jurisdiction of the court being established, the more doubtful ^^^aAa4

question is to be considered, whether the Act incorporating the Black

Bird C^reek Marsh Compan}' is repugnant to the Constitution, so far as

it authorizes a dam across the creek. The plea states the creek to be

navigable, in the nature of a highwa}-, through which the tide ebbs

and flows.

The Act of Assembl}' by which the plaintiffs were authorized to con-

struct their dam, shows plainl}- that this is one of those many creeks,

passing through a deep level marsh adjoining the Delaware, up which

the tide flows for some distance. The value of the propeity on i ts

banks must be enhanced by excluding the water from the marsh, and

the health of the inhabitants probabl}- improved. Measures calculated

to produce these objects, provided they do not come into collision with



1840 MAYOR, ETC. OF NEW YOllK V. MILN. [CHAP. X.

the powers of the general government, are undoubted!}' within those

which are reserved to the State s. But the measure authorized by th is

Act stops a navigable creek, and must be supposed to abridge the

rights of those who have been accustomed to use i t. But this abridg-

mentj^ u nless it comes in conflict with tlic Constitution or a law of the

Un ited States, is an affair between the government of Delaware and its

citizens, of which this court can tnl<e no cognizance.

The counsel for the plaintiffs in error insist that it comes in conflict

with the power of the United States "to regulate commerce with

foreign nations and among the several States."

If Congress had passed any Act which bore upon the case ; an}' Act

in execution of the power to regulate commerce, the object of which

was to control State legislation over those small navigable creeks into

which the tide flows, and which abound througliout the lower coun tr}'

of the Middle and Southern States ; we should feel not much difficul ty

in saying that a State law coming in conflict with such Act would be

void. But Congress has passed no such Act. T iie repugnancy of the

law of Delaware to the Constitution is placed entirely on its repugnancy

to the power to regulate commerce with foreign nations and among the

several States ; a power which has not been so exercised as to affec t

the question.

AVe (to~not think that the Act empowering the Black Bird Creek

Marsh Company to place a dam across the creek, can, under all the

circumstances of the case, be considered as repugnant to the power to

regulate commerce in its dormant state, or as being in conflict with

any law passed on the subjec t.

There is no error, and the judgment is affirmed.^

"^M- THE MAYOR, Etc. OF THE CITY OF NEW YORK v. MILN.

CJA^ •^j^Mt'
*^

Supreme Court of the United States. 1837.

^ The case was argued at a former term of this court, and the justices

of the court being divided in opinion, a reargument was directed.<.

^ See the comments on this case of McLean, J., in The Passenger Cases, 7 Howard,

283, 398 (1848).— Ed.
2 This case anrl another (Briscoe v. Bnnk of Kij.) were postponed in 1834 (8 Pet.

118). They had heen argued, and thereupon M.\rshall, C. J., said :
" Tlie practice

of this court is, not (except in cases of absolute necessity) to deliver any judgment in

cases where constitutional questions are involved, unices four judges concur in opinion,

thus making the decision that of a majority of the whole court. In tlie pre.sent cases

four judges do not concur in opinion as to the constitutional questions which have been

argued. The court, therefore, direct these cases to be reargued at tlie next term,

under the expectation that a larger number of the judges may then be pre.sent." J)e-
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It was again argued by J/r. Blount and J/r. Ogden, for the plain- '^'^ -

tiffs ; and by Mr. White and 3Ir. Jones, for tlie defendant. -T) sJC^' L^/a^^

__ Barbour, J., delivered the opinion of the court.
eLjruy^>t.ci/i\AX

This case comes before this court upon a certificate of division of the
// / •/

Circuit Court of the United States for the Southern District of New (hin^r^-u^

It was an action of debt brought in that court by the plaintiff, to re- ^ '-'
.

cover of the defendant, as consignee of the ship called the '•' Emi ly," 'tl>^ 'Vk^i/xJ^'^

the amount of certain penalties imposed by a statute of New York, /}j^£>^4jt t^^

passed February 11th, 1824, entitled '•' An Act concerning passengers y^^LjnX ^^^^

in vesse ls coming to the port of New York. " ^
./ ' ^oA^u-zti-

The statute, amongst other things, enacts that every master or com- '

mander of any ship, or other vessel, arriving at the port of Xew Y'"ork,

from an y country out of the United States, or from any other of the

United States than the State of Xew York, shall, within twenty-four yiA^uAA/^^
hours a fter the arrival of Gnch ship or vessel in the said port, make a '^(jt^di/LiC^i^

report in writing, on oath or affirmation, to the mayor of the city of ^ Jo^ryeA^
New York, or, in case of his sickness, or absence, to the recorder of the <^^^

i j - iss

said city, of the name, place of birth, and last legal settlement, a^, /^'^^^^^f^

and occupation, of every person who shall have been brought as a i)as- {/^ Ax^t^'^-^

senger in such ship or vessel, on her last voyage from any coun try out li,^,,^^ AA£ji-
of the United States into the port of Kew York, or any of the United / /j
States, and from any of the United States other than the State of New"^"^^^^^ ^^
York, to the city of New York, and of all passengers who shall have /^ytA' a/^^O^a/ua

landed, or been suffered or permitted to land, from such ship, or vessel, , ^ ^ M'^
at an}' place, during such her last voyage, or have been put on board, ^ / "tl^jLx
or suffered, or permitted to go on board of any other ship or vessel, -'^J^^^

with the intention of proceeding to the said cit}', under the penalty on cz,^^ CyiTv^-

sucljjflnaster or commander, and the owner or owners, consignee or /itAj^K vi^M^
consignees, of such ship or vessel, severall}' and respectively of seventy- '

, , ,
^

five dollars for every person neglected to be reported as aforesaid, and ^' \'

for every person whose name, place of birth, and last legal settle- ij^McA. -p^^^
ment, age, and occupation, or cither or an^' of such particulars, shal l be ^

falsely reported as aforesaid, to be sued for and recovered as therein (^^^^'^ ikj^ckt^^

provided.
.X,c.vx>c-/wv6!-

The declaration alleges that the defendant was consignee of the

shi p '' Emily," of which a certain William Thompson was mas ter ; cindico^i^^d^ <«*ofC

that in the month of August, 1829, said Thompson, being master of -i^-^">(

such ship , did arrive with the same in the port of New York, from a ^ f^
cou ntry out of the United States, and that one hundred passengers ' K ^ • V

were brought in said ship on her then last voyage, from a country out of rrjl(xJU //
the United States, into the port of New York ; and that the said master . ^ ^h/fy^.

did_not make the rei)ort required by the statute, as before reci ted. ^ '//' </ /
_

lays occurred. In 18-3.5 Marshall, C. J., died, Dpvall, J., resigned, and Watne, J., . j_
succeeded Mr. Justice Johnsox, who had died in 18.34. Taney, C. J., was commis- _^2-.#'T/t'^ ^
sioned in 1836, and Barbour, J., succeeded Mr. Justice Duvall in the same

VOL. II. — 116 j^C^'^^ "^ K.cx/\^*J^ yCX^ (3?.wjt/aX-(/Vi. (ri-^SfX f^

J^CXaat^ JLka t^ r-Ct<K%^-^ /</^-yy^<i^ ^OA.CxL'iyv .ri'UAAA.>^ eAjuxx. cA Laj ^^-v\^^^^A/UA<
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(yiAJta.A^on.j

a-^. oL^C-^-i^YKp ' The defendant demurred to the declaration. The plaintiff joined in

_ Jr, /r ^ ^ the demurrer, and the following i)oiiit, on a division of the court, was

A^y^-i/l^^f thereupon certilled to this court, viz. : — " That the Act of the Legisla-

Ucu^ '/z^^^AA/ ture of New York, mentioned in the plaintift's declaration, assumes to

H vn -// r^-g"t^t,e trade and commerce between the port of New York and forei t;n

y||-<^c-^X^utt<
-pQj-ts^ and is unconstitutional and void .". . .

-/i^v ~t/^ We shall not enter into any examination of the question whether the

n • •/ power to regulate commerce be or be not exclusive of the States, be-

\Xu ^ cause the opinion which we have formed renders it unnecessary : in

01 pfcu A-*^
' other words, we are of opinion that the Act is not a regulation of

.r^yUt^.cXlJr^ commerce, but of ijolice ; an^l that being thus considered, it was ])assed

J in the exercise of a power which rightfully belonged to the States.

JCtX-iATx . That the State of New York possessed power to pass this law before

Q /7 1-^/4. the adoption of the Constitution of the United States, might probably
^=^^ be taken as a truism, without the necessit}- of proof. . . .

A.>(LtA. "UoUi - '^^^ power then of New York to pass this law having undeniably

-y.f
existed at the formation of the Constitution, the simple inquiry is ,

^^ whether by that instrument it was taken from the States and granted

jUj/XAiAMo^ to Congress ; for if it were not,lt yet remains with themi -v

(i, j p "If, as_we think, it he a regulation, not of commerce, but police, thcn^^; ,<

/i^<^-^t4i^ H itjs not taken from the State s. To decide this, let us examine its pur- ^^A
t/x Jni-^iAffA.

pose, the end to be attained, and the means of its attainment. /

( I t is apparent, from the whole scope of the law, that the object of

4A- .-vK^ the legislature was to prevent New York from being burdened by an

influx of persons brought thither in shijjs, either from foreign countries

/iA/3^ a.y»^^ ^^ from any other of the States ; and for that purpose a report was re-

^T/z.A/ A^t-^-'*^ quired of the names, places of birth, etc., of all passengers, that the

y / y , necessary steps might be taken by the city authorities to prevent them
^^j^vH-ys^' from becoming chargeable as paupers.

J^ i:^ ilcdi Now, we hold that both the end and the means here used are withi n

the competency of the States, since a i^ortion of their powers w^cre su r-

JiAyi^tA A^^-^Yt6^j.ejj(]cred to the Federal Government . Let us see what powers are left

1 U ^ V with the States. The " Federalist," in the 45th number, speaking of

^ y^^J'^'^^^ ^hjg subject, says : The powers reserved to the several States will ex-

^i^aJbJr^ tend to all the objects, which in the ordinary course of affairs, concern

Ja u o</\jl;Jlx the lives, liberties, and properties of the people, and the internal order,

^ y improvement, and prosperit}' of the State.

j(Wx.r
^^,i^4jj^ And this court, in the case of Gibbons v. Ogden, 9 Wheat. 203,

I /U xJiii. to
^'hi<^li ^vill hereafter be more particularly noticed in speaking of the _in-

j

/tV^ spection laws of the States, say : They form a portion of that immense
,

Ct kolaa^ (K mass of legislation which embraces everything within the territory of a ^u^t^^-^*'

I ^ State, not surrendered to the general government, all which can be .;>

/' most advantageously exercised by the States themselves. I nspection
- \<n.

/V y^ law s, quarantine laws, health laws of every dcscrii)tion, as well as laws ^.-^<^vVix

for regulating the internal commerce of a State, and those which

C,.^r^JjL/i.<- vsA~ respect turnpike roads, ferries, etc., are component parts of this

^^^^ mass,'



i^

CHAP. X.] MAYOR, ETC. OF NEW YOKK V. MILX. 1843 ^ /

Xow, if the Act in question be tried by reference to the delineutiou ~>'^^^^^/t<^^--

of power laid down in the precedin"; quotations, it seems to us Uuit we
are necessarily brought to the conclusion, that it fulls witliin its limi ts.

There is no asoect in which it can be viewed

,t4^{a^^l-4^

\

IS no aspect in which it can be viewed in which it transcends

them. If we look at the place of its operation, we find it to be witlii n

the territory, and, therefore, within the jurisdiction of Xew York .
11' we

look at the person on whom it oi^erates , he is found within the same

territory and jurisdiction. If we look at the ijersons for whose benetit

it was passed, tliey are the peoijle of jSTew York, for whose protection

and welfare the legislature of that State are authorized and in duty

bound to provide.

If we turn our attention to the purpose to be attained , i t is to secure

that very protection, and to provide for that ver}' welfare. If we ex-

amine the means bj' vyhich these ends are proposed to be acconiplished,

they bear a just, natural, and appropriate relation to those ends.

But we are told that it violates the Constitution of the United States,

and to prove this we have been referred to two cases in this court, —
the first that of Gibbons v. Ogden, 9 Wheat. 1, and the other that of

Broioii V. The State of Maryland, 12 Wheat. 419. . . .

Whilst, however, neither of the points decided in the cases thus re-

ferred to is the same with that now under consideration, and whilst the j_J. --(T/iA>iO>:

general scope of the reasoning of the court in each of them applies to ^'^ ^- . .^

questions of a different nature, there is a portion of that reasoning iir A>t/ --t/^-*-^*^

each which has a direct bearing upon the present subject, and which ^i(m. ^^*^

would justify measures on the part of States, not onl}' approaching V) y_.

the line which separates regulations of commerce from those of police, J-^i^^*'^''^

but even those which are almost identical with the former class, if ^ ,a</^.'-<'^

adopted in the exercise of one of their acknowledged powers. ... jj n
From this it appears, that whilst a State is acting within the legiti- -A.'*-^^^ \)

mate scope of its power as to the end to be attained, it may use what- c\^ r^ouM.
soever means, being apijropriate to that end, it may think fit ; although //j^
they may be the same, or so nearly the same, as scarcely to be disti n-'^'^ ,/ r

subject on ly, say the court, to this limitation, that in the eve nt ^o. XM4^-
of collision, the law of the State must yield to the law of Congress. _i^ / /

The court must be understood, of course, as meaning that the law of ^ . -y

Congress is passed upon a subject within the sphere of its powe r. Jyt^i-*-^*'^-'^
'

Even then, if the section of the Act in question could be considered ,]Ja^^^^^

as partaking of the nature of a commercial regulation, the principle ni^-f^
here laid down would save it from condemnation, if no such collision }j,,x/\y^^
exist. It has been contended at the bar that there is that collision ; . tL
and in proof of it we have been referred to the revenue Act of 1799, \JTZ-
and to the Act of 1819, relating to passengers. The whole amount oit*^^^^

the provision in relation to this subject, in the first of these Acts, is to z^..^^*^

require in the manifest of a cargo of goods a statement of the names of ^^i^""
the passengers, with their baggage, specifying the number and doscrip- _~/

guishable

power

tion of packages belonging to each respectively: now it is ai^paren t,"
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I -f-'jh as well from the language of this i)rovision as from the context, tha t

'-^ '^^^
' the ])iirpose was to prevent ooodti being imi)ortcd without paying

'\ ^hrL- the duties required by hiw, under the pretext of being the baggage of

passengers .

y^w^ \] The Act of 1819 contains reguhations obvioush- designed for the

/D/ I f jI
t;omfort of the passengers themselves; for this purpose it prohibits the

{lz>C^^ bringing more than a certain number proportioned to tlie tonnage of

/vyj, M^dA^ the vessel, and prescribes the kind and qualit}' of provisions, or sea

/)/?/<. stores, and their quantity, in a certain proportion to the number of the

^^;
. passengers.

/yica^ \ Another section requires the master to report to the collector a list

^^piyuyj ; of all passengers, designating the age, sex, occupation, the country to

'/
; which they belong, etc., which list is required to be delivered to the

yU^*^ I Secretary' of State, and which he is directed to la}' before Congress. \I> i

/yu^ ^i"-^^ The .ol>ject of this clause, in all probability, was to enable the govern- zh^'-^'^ \

/] Cy0^P^^^ ment of the United States to form an accurate estimate of the increase Cfvc4'2^^

[) ^ i .£ of population b}- emigration ; but whatsoever may have been its purpose, a.,cJ(k-^
/t^-t^ it is obvious that these laws only affect, through the power over navi- ^^l^^^a^^ c

f/« jLC<S^ gation, the passengers whilst on their voyage, and until they shall have (J ]

/ /£/xA^ landed. A fter that, and when they have ceased to have any connee- n
A-^^^ tion with the ship, and when, therefore, they have ceased to be passen- 9j<^^^ "^
yi^ '^^^ gers, w^e are satisfied that Acts of Congress, applying to them as such

, ^euX^^x

_//i V^ and only professing to legislate in relation to them as such, have then jC -*j ^

^v performed their office, and can, with no propriety of language, be [. .

r^yAA said to come into conflict with the law of a State, whose operation i^^w/^ •'*^

±1 only begins when that of the laws of Congress ends, whose -oijcra- "-^ a.^.,-^

'yvT . tion is not even on the same subject, because, although the person J^Jii^ij.MaA^ on whom it operates is the sam e, ye t having ceased to be a passenger. ^ y^
(1£jJm he no longer stands in the only relation in which the laws of Congress ^ n '

Ij,

/sjuLiA^' either professed or intended to act upon him . (tJt^^J.
^^ , { There is, then, no collision between the law in question and the A cts

f>(KAt{
\ ^^ Congress just commented on ; and, therefore, if flic State law were to ^r
be considered as partaking of the nature of a commercial regulation, it

't**-'^ .""'^
would stand the test of the most rigid sci-u tiny if tried by the standard

jfyy*-^^^^"^ laid down in the reasoning of the court, quoted from the case of Gib-

« a^ai

'M'

hyfiArC^ \bons against Ogden.

A A^^^But we do not place our opinion on this ground. We choose rather

/y^ ^
to plant ourselves on what we consider<>jm|)regnable) position s. They M-^ C

^j^ Ou^A are these : That a State has the same undeniable and unli mited juris- ^ ^
I g diction over all persons and things, within its territorial limits, as any

^ (j . . foreign nation, where that jurisdiction is not surrendered or i-estrai n e

d

-jAAAA.^*^ by the Constitution of the United States. That, by virtue of this, it i s

A/f not only the right, but the bounden and solemn duty, of a State to

t/1 J u>
advance the safety, happiness, and prosperity of its people, and to pro -

lf^<M'
'^^^^

vide for its general welfare, by any and every act of legislation wh ich

a/Y . it may deem to be conducive to these ends ; where the power oATr the

^ '^^Ir) particular subject, or the manner, of- its exercise is not surrendered or .



MAYOR, ETC. OF NEW YORK V.

(^LaJs^clXAj^ XXM. '<^-'t^AXv<A,/i?l^i^ ^-t^lX^ f^^

,H

CHAP. X.] MILN.

CVl

rps;trninp(l, in thp. inn.nner jii .st, stated . That all those po^YCl^s ^Yllich re-" ^A-ja^c^^^
~

late to merely uiunicipal legislation , or what may, perhaijs, more [jrope rly

be called internal ijolice, are not tluis surreiHlereci or restrained ; an (.1

that, consequently, in relation to these, the authority of a btate is com-

ple te, unqualified, and exclusiv e.

We are aware that it is at all times difHeult to define any subject with

proper precision and accuracy ; if this be so in general, it is emphatically

so in relation to a subject so diversified antl multifarious as the one

which we are now considering.

If we were to attempt it, we should sav that every law came within

th is description which concerned the welfare of the whole [)eople of a

S tate, or any individual within it

;

whetlier it related lo tiieir rights or

their duties ; whether it respected them as men or as citizens of tlie

S tate : whether in their ijublic or private relations
;
whether it related

to the rights of persons or of property , of the whole people of a State

or of any individual within it^and wliose operation was within the te r-

ritorial limits of the State/and upon the persons and things within its
y^-"*-^

j urisdiction. But we will endeavor to illustrate our meaning rather by

exemplification than bj- definition. No one will deny that a State has

a right to punish any individual found within its jurisdiction, who shall

have* committed an offence within its jurisdiction against its criminal

laws. We speak not here of foreign ambassadors, as to whom the doc-

trines of public law apply. We suppose it to be equally clear, that a

State has as much right to guard, by anticipation, against the commis-

sion of an offence against its laws, as to inflict punishment upon tlie

offender after it shall have been committed. The right to punish or to

prevent crime does in no degree depend upon tlie citizenship of the

party who is obnoxious to the law . Tlie alien who shall just have set

^-^'T^^/'f't^'

his foot upon the soil of the State is just as subject to the operation of

the law as one who is a native citizen. In this very case, if either the

master, or one of the crew of the '•'' Emily," or one of the passengers who

were landed, had, the next hour after they came on shore, committed

an offence, or indicated a disposition to do so, he would have been

subjec t to the criminal law of Xew York, either by punishment for the

offence committed or by prevention from its commission where good

ground for apprehension was shown, by being required to enter into a

recognizance with surety, either to keep the peace, or be of good be-

havior, as the case might be ; and if he failed to give it, by liability to

be imprisoned in the discretion" of the competent authority . Let us fol-

low this up to its possible results. If every officer and every seaman

belonging to the •'- Emily " had particii)ated in the crime, tliey would all

have been liable to arrest nnd pnnislimont. altlioiigh thereby the vessel

would have been left without either commander or crew. Now, why is

this? For no other reason than this : simply that, being within the ter-

ritory and jurisdiction of New York, they were liable to the laws o f

that State, and amongst others, to its criminal laws ; and this, too, no t

oiilj' for treason, murder, and other crimes of that degree of atrocity, but

for the most potty offence which can be imagined.
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It would have availed neither officer, seamen, or passenger, to have

alleged either of these several relations in the recent voyage across the

Atlantic. The short but decisive answer would have been, that we

know you now only as offenders against the criminal laws of New York,

and being now within her jurisdiction, you are now liable to the cog-

nizance of those laws. Surely the officers and seamen of the vesse l

have not only as much, but more, concern with navigation than a pas-

senoer ; and yet, in the case here put, any and every one of them would
be held liable. There would be the same liability, and for the same
reasons, on the part of the officers, seamen, and passengers to the civ il

process of New York, in a suit for the most trivial sum ; and if, accord-

ing to the laws of that State, the party might be arrested and held to

bail, in the event of his failing to give it, he might be imprisoned until

discharged by law. Here, then, are the officers and seamen, the very

agents of navigation, liable to be arrested and imprisoned under civil

process., and to arrest and punishment under the criminal law.

But the instrument of navigation, that is, the vessel, when within the

iurisdiction of the State, is also liable by its laws to execution. I f the

State have a right to vindicate its criminal justice against the officers,

seamen, and passengers who are within its jurisdiction, and also, in the

administration of its civil justice, to cause process of execution to be

served on the body of the very agents of navigation, and also on the

instrument of navigation, under which it may be sold, because they are

within its jurisdiction and subject to its laws, the same reasons pre-

cisely equally subject the master, in the case before the court, to lia-

bility for failure to comply with the requisitions of the section of the

statute sued upon. Each of these laws depends upon the same prin-

ci ple for its supijort ; and th at is, that it was passed bv the State of

New York, by virtue of her power to enact such laws for her inter-

nal police as it deemed best; which laws oi)erate upon the persons

and things within her territorial limits, and therefore within her

jurisdiction.

Now, in relation to the section in the Act immediately before us ,
that

is obviously passed with a view to prevent her citizens from being op-

pressed by the support of multitudes of poor persons, who come from

foreign countries without possessing the means of supporting them -

selves . There can be no mode in which the power to regulate internal

police could be more appropriately exercised. New York, from her

particular situation, is, perhaps more than any other city in the Union ,

exposed to the evil of thousands of foreign emigrants arriving there
,

and the consequent danger of her citizens being subjected to a heavy

charge in the maintenance of those who are poor . It is the duty of the

State to protect its citizens from this evil ; they have endeavored to do

so by passing, amongst other things, the section of the Lnw in question.

We should, upon principle, say that it had a right to do so.

Let us compare this power with a mass of power said by this court,

in Gibbons against Ogden, not to be surrendered to the general govern-
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ment. They are inspection laws, quarantine laws, health laws of every

description, as wel l as laws for regulating the internal coninierce of a

State, etc. To which it may be added that this court, in Brown non insf.

The State of Maryland, admits the power of a State to direct the

removal of gunpowder, as a branch of the police power , which un-

questionably remains, and ouojit to remain, with the States. It is easy

to show, that if these powers, as is admitted, remain with the State s,

they are stronger examples than the one now in question. The power
to pass inspection laws involves the right to examine articles which are

im ported, and are, therefore, directly the subject of commerce ; and if

an y of them are found to be unsound, or infectious, to cause them to

be removed, or even destroyed . Bu t the |)ower to pass these inspection

laws is itself a branch of the general power to regulate internal police.

Again, the power to pass quarantine laws operates on the ship which

arrives, the goods which it brings, and all persons in it, whether the

officers and crew, or the passengers ; now the officers and crew are the

age

n

ts of navigation ; the ship is an instrument of it, and the cargo on

board is the subject of commerce ; and yet it is not only admitted, that

this power remains with the States, but the laws of the United S tates

expressly sanction the quarantines, and other restraints which shall be

required and established by the health laws of any State ; and declare

that they shall be duly observed by the collectors and all other revenue

officers of the United States.

We consider it unnecessary to pursue this comparison farther ; because

we think, tha,t if the stronger powers under the necessitj' of the case
,

by jnspection laws and quarantine laws to delay the landing of a sh i

p

and cargo, which are the subjects of commerce and navigation, and to

remove or even to destro}' unsound and infectious articles, also the

subject of commerce, can be rightfully exercised ; then, that it must

follow as a consequence, that powers loss strong, such as the one in ques-

tion, which operates upon no subject either of commerce or navigation
,

\ but which operates alone within the limits and jurisdiction of New York
p> ^ upon a person, at the time not even engaged in navigation, is still more

clearly embraced within the general power of the States to regulate

tlieirown internal police, and to take care that no detriment come to the

Commonwealth. We think it as competent and as necessary for a

State to provide precautionary measures against the moral pestilence

of paui^ers, vagabonds, and possibly convicts, as it is to guard again st

the physical pestilence which may arise from unsound and infectious

articles imported , or from a ship the crew of which may be laboring
u

n

der an infectious disease.

As to any supposed conflict between this provision and certain trea-

ties of the United States, by which reciprocity as to trade and inter-

course is granted to the citizens of the governments with which those

treaties were made ; it is obvious to remark that the record does not

show that an}' person in this case was a subject or citizen of a countr}*

to which treaty stipulation applies ; but, moreover, those which we have
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examined stipulate that the citizens and subjects of the contracting

parties shall submit themselves to the laws, decrees, and usages to

which native citizens and subjects are subjected.

We are therefore of opinion , and do direct it to be certified to the

Circuit Court for the .Southern District of New York, that so much of

the section of the Act of the Legislature of New Yoik, as a[)plies to th e

breaches assigned in the declaration, does not assume to regulate co ni-

ni e

r

ce between the port of New Yoik and foreign ports ; and that so

much of said section is constitutiona l

.

We express no opinion on any other part of the Act of the Legis-

lature of New York ; because no question could arise in the case in

relation to any part of the Act except that declared upon.

Thompson, J., delivered a concurring opinion, in which he said:

" Whetlier tlie law of New Yoi'k, so far as it ap[)lies to the case now
before the court, be considered as a mere police regulation,^and the ex-

ercise of a power belonging exclusively to the State

,

y)r whether it be

considered as legislating on a subject falling within tne power to regu -

late commerce ,(but which still remains dormant,)Congress' not having

exercised any power conflicting with the law in this respect, no consti-

tutional objection can, in my Judgment, arise against it. I have cliosen

to consider this question under this double aspect, because I do not find

as yet laid down by this court, any certain and defined limits to the ex-

ercise of this power to regulate commerce, or what shall be considered

commerce with foreign nations, and what the regulations of domestic

trade and police. And when it is denied that a State law, in requiring

a list of the imssengers arriving in the port of New York, from a foreign

country, to be reported to the police authority of the city, is unconsti-

tutional and yoid, because embraced within that power ; I am at a loss

to say where its limits are to be found . It becomes, therefore, a very
~1,i

important principle to establish, that the States retain the exercise of

powers, fy^'lii^t^T although they may in some measure partake of the T^
character of commercial regulations, until Congress asserts the exercise JJcuJ^
of the power under the grant of the power to regulate commerce.^'

^ j ^
1 For a remarkable explanation hy "Wayne, J., of the way in which this opinion t^ /u*<

was arrived at, see Passenger Cases, 7 How. pp. 429-436. " In tlie discussion of the

ca-se, however, by the judges, the nature and exclusiveness of tlie power in Congress

to regulate commerce was much considered. Th ere was a divided mind among us

about it . Four of the court being of the opinion that, according to the Constitution

and the decisions of this court in Gibbons v. Ogden and in Broin) v.Mdri/lan'I, tjie itower

iu 'Con^ress to regulate commerce was exclusive . Three of them thought otherwise.

And to this state of the court is owing the disclaimer in the opinion, already mentioned

by me. that this exclusiveness of the power to regulate commerce was not in the case

a point for examination." With the statement of Wayne, J., compare that of C. J.

Taney, in the same case, pp. 487-490.

The subject of the regulation of interstate commerce, as involving the admission or

exclusion of (lersons, was complicated with that of slavery. During the second quar-

ter of this century a bitter controversy went on over the right of the slave States to

exclude free negroes. South Carolina passed laws, from the year 1820 on, for impris-
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Story, J., gave a dissenting opinion, in wliicli ho said: "It has

been argued that the power of Congress to regulate commerce is not

exclusive, but concurrent with that of the States. If this were a new

question in this court, wholly untouched b}' doctrine or decision, I

should not hesitate to go into a full examination of all the grounds

upon which concurrent autlioritv is attempted to be maintainetl. But

in point of fact the whole argument on this ver}- question, as presented

by the learned counsel on the present occasion, was presented by the

learned counsel who argued the case of Gibbons v. Ofjclen^ 9 "Wheat.

R. l,and it was then deliberately examined and deemed inadmissible by

the court. Mr. Cliief Justice Marshall, with his accustomed accuracy and

fulness of illustration, reviewed at that time the whole grounds of the

controversy ; and from that time to the present the question has been

considered (as far as I know) to be at rest. The power given to Con-

g

r

ess to regulate commerce with foreign nations, and amonir the States

,

has been deemed exchisivc, from the nature and ohjccts of the power

and the necessary iinulications growing out of its exercise . Full power

to regulate a particular subject implies the whole power, and leaves no

residuum ; and a grajit of the whole to one is incompatible with a grant

to another of a part. When a State, proceeds to regulate commerce

with foreign nations or among the States, it is doing the very thing

which Congress is authorized to do. Gibbons v. Ogden^ 9 Wheat. R.

198, 199. And it has been remarked, with great cogency and accuracy,

tliat the regulation of a subject indicates and designates the entire

result, applying to those parts which remain as they were as well as to

those which are altered. I t produces a uniform whole, which is as

m uch disturbed and deranged by changing what the regu Ia ti ng power

designs to leave untouched as that upon which it has operated. Ix'ib-

bons-\. Ogden, 9 Wheat. R. 209. ...
'

' In this opinion I have the consolation to know that I had the entire

COncurrence, upon the same grounds, of that great constitutional jurist

the late Mr. Chief Justice Marshall. Having heard the former arguments
,

his deliberate opinion was that the Act of Xew York was unconstitu-

tional, and that the present case fell directly within the principles es-

tablishe(T in the~c"ase of Gibbons v. Oqden , 9 Wheat. K. 1, and Uroicn

V. The State of Maryland, 12 Wheat. R. 419."

oiling free colored seamen arriving in Northern and foreign vessels, and for compelling

the ship-masters to pay the expense of their detention. Under these enactments, that

State defied the authority of the United States judiciary and the protests of other

States. The controversy was carried on, not only hetween the States, hut in Congress.

An account of these things may he seen in Leg. Doc. Mass. 184.") (Senate), No. 31.

At p. 39 is found a long opinion hy Mr. Justice Johnson of tlie Supreme Court of

the United States, given at the Circuit, in Charleston, in August, 1823, in the case of

Eikison v. Dpiiesselinp, in which the action of South Carolina was declared unconstitu-

tional, in the most emphatic terms. But this sort of legislation continued, and was

repeated in stronger form ; and a leading citizen of Massachu.setts, sent there as a

State agent twenty years later, to investigate tlie matter, was driven away, and similar

action thereafter was made criminal hy Act of the Legi.slature. See also the Rej)ort of

the House Committee on Commerce (.lanuary 20, 1843), in the documents of tlie 27th

Congress, 3d Sess. (Rep. No. 80). — Ed.



1850

ryi.'^^^loo. ^^Oi^A>t^

GROVES V. SLAUGHTER. [CIIAP. X.

^

In Groves \. Slaughter, 15 Pet. 449 (1841), on error to the Circuit

Court of the United States for the Eastern District of Louisiana, in

an actjon brought in 1838 upon a promissory note, given for the pi'i ce
(./^i^i^y

of slaves brou<;ht into Mississippi for sale , in 1835 and 1830, the

Ay^' /' '^^ de f(;ndants (the [)laintiffs in error) set up that the consideration was

illegal under the Constitution of Mississippi adopted in 1832. That

instrument declared that ^^ the introduction of slaves into this State as

merchandise, or for sale, shall be prohibited after the 1st day of INIay, j / >

1833.''
. . . The United States Supreme Court npyrevcrsecl/a decision t^^^^jy^^

A ^'
, ^*^for the plaintiffs by the lower court, on the ground that 4his clau se

/OKO'^''^^^^. xt^^^ onP^operated as a direction to the legislature, and no statute had been ^'

fJ-Tf r^C'J^ passed ai)plicable to this case . Thompson, J., for the court, closed the s>r

Y^)- opinion thus: "And this view of the case makes it unnccessarv to ^ ^
'^^.

. inquire whether this article in the Constitution of Mississipi)i is rei)iig-A\^
- C4\Ce^f^'^ nant to the Constitution of the United States; and, indeed, such inqui ry ^' ^J

err Xtl i,iJU is not properly in the case, as the decision has been placed entirely /\ly )y
J ,

^J vu^V "P"P_tbe construction of the Constitution of Mississippi." (jV ^yY /^ ^^^y^ Notwithstanding this statement, McLean, J., in a concurring opinion \> j
the States would be consli-

curred in a separate opinion.

Justice Story, Mr. Justice

y^ =/- ^h&vvSt Thompson, ]\Ir. Justice Wayne, and Mr. Justice M'Kinley Qoncurrcd

'^'^ wi th the majority of the court in oi)inion that the provision of the Con-

^ ,^\^Ay\rvu^^^vu. stitution of the United States, which gives the regulation of commerce
- jL to Congress, did not interfere with the provision of the Constitutio n of

'^^^W' /"/^ ^'^^ State of Mississippi, which relates to the introduction of slaves as

(Jyf^^''^ merchnndise. or for sale ."

jl-jyLc^ Ccc^u Baldwin, J., remarked that " Any reasoning or principle wlii ch

-f/ (^,M//^^lMyC ^^^^^^^''^^^ ^^^''^^ ^"^'^ exclusion of slaves by

/ tutional. AVith this view Taney, C. J., con(

-t^Uu *-/'W The Reporter guardedly adds

would authorize any State to interfere with such transit of a slave,

would equally apply to a bale of cotton, or cotton goods ; and t bus

leave the whole commercial intercourse between the States liable to

i nterruption or extinction by State laws, or constitutions . XLis_Mi

y

within the power of any State to entirely prohibit the importation of

slaves of all descriptions, or of those who are diseased, convicts, o r of

dai\gerous or immoral habits or conduct ; this is a regulation of police,

for purposes of internal safety to the State, or the health and morals

eiAwi^^ t^^^of its citizens , or to effectuate its system of policy in the abolition of

slavery . Bu t where no object of j^olice is discernible in a State law or

constitution, nor any rule of policy, other than that which gives to its

own citizens a ' privilege,' wh ich is denied to citizens of other State s,

it is wholly different."

^y"^^ The Reporter states that Catron, J., was ill and took no part in this

yLL^^^^^^^-^ ease ; that Barbour, J., died before it was dcci^led ; and that, out of

(/^(^CyvJ^-^*^^ the seven judges who took part, two, M'Kinley, J., and Story, J.,

K ^ /1/4* dissented as regards the point actually decided.^

I ~r -j^
' For decisions upon this point cnntrn to tlie opinion of the court, and giving effect

(/^iA /U-'KA. ^Q jj^g '^t2X^ power of exclusion, see Brim v. Williamson, 7 How. (Miss.) 14, Cotton v.

yi;^,Ji[AMAA iBnVn, 6Rob. (La). 115.-ED. ^-^ "

jp- "f^ ?x4 P^r.

^^.
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LICENSE CASES. \^ -^^^^ »-^ ^/^tU^Jr ^^j^u^^vot^

THURLOW y. THE COMMONWEALTH OF MASSACHUSETTS. AAAjtU^ ti^K

FLETCHER v. THE STATE OF RHODE ISLAND. AtW=-«-C^^^^.

PEIRCE ET AL. V. THE STATE OF NEW HAMPSHIRE. izyi^^^A-vd^ g/

Supreme Court of the United States. 1847. L.r-^y--UUJzA^>^J

[5 Howard, 50-t ; s. c. 16 Curtls's Decisions, 513.] i -JM^UA f^

These three cases came up on writs of error under the 25th section
^'^^^

of the Judiciary Act of 1789 (1 Stats, at Large, 85), and were argued e^c^^^^tiAo^v.

together; the first by Webster and C/wate, for the pUiintitf, and John ^^ ^a^

Davis, contra,— the second by Ames and Whipple, for the phvintiff, oi_^,^,^,^^,^^

and R. W. Greetie, co7itra,— the third by John P. Hale, for the a^-^-*-'-^^'^

plaintiffs, and Biirlce, C07itra. It is not deemed necessary to set out >^Ax^^rv>vrvLyJ^

the statutes on which the indictments were founded. Their substance
jj^^f^^^j^^^^*

and effect are clearly stated by the Chief Justice, as well as by the y <^JU.
other judges, in their opinions, and there was no controversy concern- U*^^
ing their construction, or meaning and effect. (>>jJCwvaa>U^

No opinion of the court was pronounced. Each iustice gave hi s J^ ^^.
vn reasons for affirming the decision of the State courts. ^'

Taney, C. J. In the cases of Thurlow v. The State of JIassachu

setts, of Fletcher v. The State of Rhode Island, and of Peirce et al. v. -^UaA. o-

The State of New Hampshire, the judgments of the respective Stat e f^J^o^^ nnA.^

courts are severally affirmed.
/i-,y^^tr-^yJJ^

The justices of this court do not, however, altogether agree in the f^'^'^ j^
principles upon which these cases are decided, and I therefore proceed l^A^^
to state the grounds upon which I concur in affirming the judgments. -jJ^ rLcJU^y
The first two of these cases depend upon precisely the same principles ;

/ ^
and, although the case against the State of New Hampshire differs in '^'^^"*^^^

some respects from the others, 3"et there are important principles com- o^^^^-^^^)

mon to all of tliem, and on that account it is more convenient to con- ^^ ^a/v^aA^-^^^^

sider them together. Each of the cases has arisen upon State laws, , ^ ^
passed for the purpose of discouraging the use of ardent spirits within a p
th eir respective territories, by prohibiting their sale in small quantitie s, aax^i -

-

and without licenses previously obtained from the State atitliorities.
y^j-^^c^^_^ ckaa^"^^"^

And the validity of each of them has been drawn in question, u pon the ^ j J
ground that it is repugnant to that clause of the Constitution of the '^y "^1

United States whicli confers upon Congress the power to regulate com- C,,^a^^iA^^a^.

merce with foreign nations, and among tlie several States. . . . (J

The Constitution of the United States declares tliat that Constitution, ^ ,/

and the laws of the United States which shall he made in pursuance ^^'<^'/), .

thereof, and all treaties made, or which shall be made, under the /4:2/i^ryuJ/tAJ'{

authority of the United States, shall be the supreme law of the land. / /_/>/;
41' r^^l^iJ M^y^^^

1 The case is taken from Curtls's Decisions —Ed. ^^V d-^^^^ L

'\A;t\A^
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(] It follows that a law of Congress, regulating commerce with foreign
j2,^'vvi/»UA..«- nations, or among the several States, is the supreme law ; and if the

~yA o^ law of a State is in conflict with it, the law of Congress must prevail,
^^^ and the State law cease to operate so far as it is repugnant to the law

}f^^^ of the United States.

^J^^c^ix. (TV- It is equally' clear that the power of Congress over this subject does

-^ i^:;fJciA
"^^ extend further than the regulation of commerce with foreign na-

"^"^^^^^ ^ tions and among the several States ; and that beyond these limits, the

/xXckAxa- *\ States have never surrendered their power over ti'ade and commerce,

[JUx 7^-^ and may still exercise it, free from any controlling power on the part

() Jrjijf\A.wU
^^ ^^ general government. Every S tate, therefore, ma}' regulate its

'^'^^
// own internal traffic, according to its own judgment, and upon its own

/l.y^''^-^^ ^1 views of the interest and well-being of its citizens .

jfetyb-^ /t^ I am not aware that these principles have ever been questioned.
^^

If . The difficulty has always arisen on their application ; and that difficult}'

^-^"^"^"lT^ is now presented in the Rhode Island and Massachusetts cases, where

~t^ Z^ ^'vt'*^
^_jjg question is, how far a State may regulate or proliibit the sale of

r-/AAjC»^ ardent spirits, the importation of which from- foreign countries has

V . J , been authorized by Congress. Is such a law a regulation of foreign

4^"

J'v

commerce, or of the internal traffic of the State?

-^^ It IS unquestionably no easy task to mark, by a certain and definite

rf\jyOi. -C--^ " line, the ctivision between foreign and domestic commerce, and to fix

fy r^yiAJutAx-'^ t.he precise point, in relation to every imported article, where the para-

/ mount power of Congress terminates, and that of the Slate begins.

(X^ iL i?t,'«^*^ rpj^g
Constitution itself does not attempt to define these limits. They

n/\^ '^'^^'^ cannot be determined by the laws of Congress or the States, as neither

C^ffW- ^'^"5 ^.V its own legislation, enlarge its own powers, or restrict those of
''*^

jLi the other. And as the Constitution itself does not draw the line, the

-Ji^^b^xZ 'ImA^
question is necessardy one for judicial decision, and depending alto-

a^\^ i<^^*^ gether upon the words of the Constitution.

^ Cfvt^T. This question came directly before the court, for the first lime, in

ir~^' the case of Brown v. The State of Maryland, 12 Wheat. 419. And

jj(( tLi the court there held Ihat an article aulhorized by a law of Congress to

_ ^ , . be imported, continued to be a part of the foreign commerce of the

AaaA^-^^^ country while it remained in the hands of the importer for sale, in

^ JL^- the original bale, package, or vessel in which it was imported; that

''^^^^XT^ the antiiovity given to import necessarily carried with it the right to

Xaj^/^^ sell the imported article in the form and shape in which it was im-

^-j^ f>ii.(< ^ ported ; and that no State, either by direct assessment, or by requiring

ft I •

J a license from the importer before he was permitted to sell, could
dJu^^A.^^'^-'^^ impose any burden upon him or the property imported be3'ond what

^^{jucioJi*^'^ the law of Congress had itself imposed ; but that, when the original

^no-^ji^xx. package was broken up,.for use or for retail by the importer, and also

CI I V ^'^^^^ the commodity had passed from his hands into the hands of a

A^^^"*^^ U" 'purchaser, it ceased to be an import, or a part of foreign commerce,

rv> M and became sul)ject to the laws of the State, and might be taxed for
xj ^^^ State purposes, and the sale regulated by the State, like any other

(1 A '

—

/^^.w^-'^A'MyAXl^AXAIVV. M jL»<'<4,A>-*>^-^ . *C7-An *>^^«^»^^ rsXjkkx JLOLAAJ^ (ZIOL^La^^^ '^'^ <t^(M|
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property. This I understand to be substantially the decision in the ^i^^^^

ease of Brown v. 27i.e /State of JJari/la/td, dviiwing ihe line between ^ ,;,^^ ^^
foreign commerce, which is subject to the regulation of Congress, and , /

internal or domestic commerce, which belongs to the States, and over ^^^ -t-n^A
-

which Congress can exercise no control. /hiA/xAfA. f~W

I argued the case in behalf of the State, and endeavored to maintain ^
oji/jueJ^

that the law of Maryland, which required the iniporter as well as other ^ ^
dealers to take out a license before he could sell, and for which he was^t^ •

^---^^f.

to pay a certain sum to the State, was valid and constitutional; Siud ^^^^^^;^l*^iru^^

certainly I at that time persuaded myself that I was right, and thought J^ Jj,nteA.
the decision of the court restricted the powers of the State more than a /
sound construction of the Constitution of the United States would ^^/^ ,a^ ^7^m^<

warrant. But further and more mature reflection has convinced me /
of 1h

that the rule laid down hy the Supreme Court is a just and safe one, iTf''^''^
, .

and perhaps the best that could have been adopted for preserving the ^f^^^^A-'^'tA/^^^

right of the United States on the one hand, and of the States on the ^ yx/ioaJ^
other, and preventing collision between them. The question, I have ff "JL //v- ^
already said, was a very difficult one for the judicial mind. In the (/

nature of things, the line of division is in some degree vague and indefi- iJiir^'*^^^

nite, and I do not see how it could be drawn more accurately and cor- /->.«^4^ rixxAO.-

rectly, or more in harmony with the obvious intention and object of ^ /
this provision in the Constitution. Indeed, goods import'^d, while they -'^'''^^ Oaa^^

remain in the hands of the importer, in the form and shape in which p I

they were brought into the country, can in no just sense be regarded as
'

a part of that mass of property in the State usually taxed for the sup- ,i7r A*-*^-*^^^

port of the State government. Tiie immense amount of foreign prod- » ,.

ucts used and consumed in this country are imported, landed, and / T*
offered for sale in a few commercial cities, and a very small portion Ao A^Aa^^/^
of them are intended or expected to be used in the State in which they fJ~J-f ///
are imported. A great (perhaps the greater) part imported, in some of ^^
the cities, is not owned or brought in bj- citizens of the State, but hy ^ /yiAy^y^^^
citizens of other States, or foreigners. And while the}' are in the ^'¥ ^j^'-
hands of the importer for sale, in the form and shape in which the}' n

were introduced, and in which they are intended to be sold, they vasky -^^£i^x/3

be regarded as merel}' in transitu, and on their way to the distant -^='^
;

~
cities, villages, and countrj- for which they are destined, and where ^^^y^yD t>t'/^'J('

the}' are expected to be used and consumed, and for the supply of /,"

which they were in truth imported. And a tax upon them while in''^ ^ <A/^^^

this condition, for State purposes, whether by direct assessment or, .jt^-l/i/U^^

indirectly, by requiring a license to sell, w^ould be hardly more justifi- / /[>t/X*«

able in principle than a transit duty upon the merchandise when pass- ""^
,,

ing through a State. A tax ia any shape upon imports is a tax on the ^'a ^i^-'

consumer, by enhancing the price of the commodity. And if a State is_y^ -/ ' ^au(t^
permitted to levy it in any form, it will put it in the power of a mari- '

,

time importing State to raise a revenue for the support of its own gov- ^-^-^ -^
ernment from citizens of other States, as certainly and effectually as if /tAJf^ (rv(X~
the tax was laid openly and without disguise as a duty on imports. C ,oia/A^
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I ' f-Jhd Such a powef iii a State would defeat one of the principal objects of
^^^^'^^y

.
4-- forming and adopting the Constitution. It cannot be done directly, in

^_/^'^^'--''^
'^^'^^

the shape of a dut}- on imports, for that is expressly prohibited. And
cL/yJtf ^^. as it cannot be done directly, it could hardly be a just and sound con-

// struction of the Constitution which would enable a State to accomplish

c^Vln- precisely tlie same thing under another name, and in a different form.

y'X -f jjAJt
Undoubtedly, a State may impose a tax upon its citizens in [)ropor-

/ '^^^^
tion to the amount they are respectively worth ; and the impoiting mer-

QLAjuM^ *^ chant is liable to this assessment like any other citizen, and is charge-

^ /~Y,iMyr/i 'fh
'"^^^ according to the amount of his property, whether it consist of

/y of money engaged in trade, or of imported goods which he proposes to

^^/7^// sell, or any other property of which he is the owner. But a lax of this

^ (^AA/uMa^ description stands upon a very different fooling from a tax on the thing

I^jnj cL/iA^ imported, while it remains a part of foreign commerce, and is not intro-

J I
duced into the general mass of property in the State. Nor, indeed,

Aiu>\ A3^Uaa.
^.jjj^ it^ gven influence materially the price of the commodity to the con-

1 /i!/^y/^J/^l/*^-^"™^'' since foreigners, as well as citizens of other States, who are not

S^ chargeable with the tax, may import goods into the same place and

"tohi "^ offer them for sale in the same market, and with whom the resident

f. ^(t merchant necessarily enters into competition.
^'^'^''^

Adopting, therefore, the rule as laid down in Brown v. Tlie State of

-p^Ar^ <A>«.^- Mai'i/lmid, 12 W. 419, I proceed to apply it to the cases of Massachu-

/^yf^x-e-C"^ setts and Rhode Island. The laws of Congress regulating foreign com-

P- e^jfj^ nicrce authorize the im[)ortation of spirits, distilled liquors, and brandy,
A^^-^>'y^-"^^^

ill casks or vessels not containing less than a certain quantity, specified

l^ ImjL Jl^f^~ i n the laws upon this subjec t. Now, if the State laws in question came

in coll ision with those Acts of Congress, and prevented or obstructed
' '

^ the importation or sale of these articles by the importer in the origina l

ccx.^ huu/cA. oask or vessel in which they were imported, it w^ould be the duty of this

H-jK court to declare tiiem void. ^

It has, indeed, been suggested, that, if a State deems the traffic in\

r^-^^^-'^^^ ardent spirits to be injurious to its citizens, and calculated to introduce

^^^jLAJo^'^^SLytk immoralit}', vice, and pauperism into the State, it may constitutionally

q ij^ ^>^/Za. lefuse to permit its importation, notwithstanding the laws of Congress
;

and that a State may do this upon the same principles that it may resist

mtd^ and prevent the introduction of disease, pestilence, or pauperism from

(L^fAi m<c^ abroad. But it must be remembered that disease, pestilence, and pau-

^ ^ perism are not subjects of commerce, althougli sometimes among its

yp^ ^^
. attendant evils . They are not tilings to be regulated and trafficked in,

fi.(/\AMM^^^^^-^ but to be prevented, as far as liuman foresight or human means can

>-- ^^ rf guard against them. But spirits and distilled liquors are universally

admitted to be subjects of ownership and property, and are therefore

subjccts of exchange, barter, and traffic, like any other commodity in

J;;iyi,fy(juetJy{ which a right of property exists./

A

nd Congress, under its general

,j J? ,1 1)0wer to regulate commerce witli foreign nations, may prescribe wli at

^-L iMJii^*^^ article of -mei-elmndis€ shall be- admitted, and what excluded; and may
V J^ tjih'^lAAA therefore admit, or not, as it shall seem best, the importation of ardent
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spirits. And inasmuch as the laws of Congress authorize their iinpor-

taiio n, no State has a rii2;ht to iMohibit their introduction.

^

But I do not understand the law of Massacliusetts or Kliode Island

as interfering with the trade in ardent spirits while the article renia i ns

a part of foreign commerce, and is in the hands of the importer for

sale, in the cask or vessel in which the laws of Congress authorise it

to be imported . These State laws act altogether upon the retail o r

domestic trafllc within their respective bordeTs. They act u|)on Oic

article after it has passed the line of foreign "commerce, and become a

p

a

rt of the general mass of urouertv in tlie State. These laws may,

indeed, discourage imports, and diminish the price which ardent spirits

would otherwise bring. But although a State is bound to receive and

to permit the sale by the importer of any article of merchandise wLich

Congress authorizes to be imported, it is not bound to furnish a market

for it. nor to abstain from the passage of any law which it may deera

necessary or advisable to guard the health or morals of its citizen s,

although such law may discourage importation, or diminish the pro fi ts

of the importer, or lessen the.reygnue of the general government . And
if any State deems the retail and internal traffic in ardent s|)irits injuriou s

to its citizens, and calculated to produce idleness, vice, or debauchery, I

see_ nothing in the Constitution of the United States to prevent it from
regulating and restraining the traflic, or from prohibiting it altogether, if

i t thinks proper . Of the wisdom of this policy, it is not my province or

my pui'i)Ose to speak. Upon that subject, each State must decide for

itself. I speak onh' of the restrictions which the Constitution and laws

of the United States have imposed upon the States. And as the laws of

Massachusetts and Rhode Island are not re[)ugnant to the Constitution

of the United States, and do not cou^e in conflict with any law of Con-
gress passed in pursuance of its authority to regulate commerce w ith

foreign nations and among the several States, there is no ground u|)on

which this court can declare them to be void.

I now come to the New Hampshire case, in which a different prin-

ciple is involved, — the question, however, arising under the same
clause in the Constitution, and depending on its construction.

The law of New Hampshire prohibits the sale of distilled spirits, in

any quantity, without a license from the selectmen of the town in

which the party resides . The i)laintiffs in error, who were merchan ts

in Dover, in New^ Hampshi re, purchased a barrel of gin in Boston,

byought it to Dove r, and sold it in the cask in which it was im|)oi-tod ,

without a license from the selectmen of the town. For this sale they

were indicted, convicted, and fined, under the law above mentioned.

The power to regulate commerce among the several States is gianted

to Congress in tlie same clause, and by the same words, as the power

to regulate commerce with foreign nations, and is coextensive with it.

And, according to the doctrine in Broii-)^ v. Mai'vlamh the article in

Question, at the time of the sale, was subject to the legislation of

Congress.
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The present case, however, differs from Broxon v. Tlie State of Mury-
land in this, — that the former was one arising out of commerce witl i

forejon nations, wliich Conoress had regulated by law ; whereas the

present is a case of commerce between two .States , in relation to which

Congress has not exercised its power. Some Acts of Congress have

indeed been referred to in relation to the coasting trade. But they are

evidently intended mereh' to prevent smuggling, and do not regulate

imports or exports from one State to another. This case differs also

from the cases of Massachusetts and Ehode Island ; because, in these

t

w

o cases, the laws of the States operated upon the articles after they
had passed beyond the limits of foreign commerce , and conscciuen tly

were bevond the control and power of Congress. But the law of New
H

a

mpshire acts directly upon an import from one State to anothe r,

while in the hands of the importer for sale, and is therefore a regula-

tioD_ of commerce, acting upon the article while it is within the ad-

mitted jurisdiction of the general government, and subject to its control

and regulation .

The q uestion therefore brought up for decision is, whether a Sta te

is |)rohibited bv the Constitution of the United States from making any

regulations of foreign commerce, or of commerce with another State

,

although such regulation is confined to its own territory and made for

its own convenience or interest, and does not come in conflict with any

law of Congres s. In other words, whether the grant of power to Con-

gress is of itself a prohibition to the States, and renders all Statc'laws

upon the subject null ajid void . This is the question upon which the

case turns ; and I do not see how it can be decided upon any other

ground, provided we adopt the line of division between foreign and

domestic commerce as marked out bv the court in Brown v. The State

of Maryland. I proceed, therefore, to state my opinion upon it.

It is well known that upon this subject a difference of opinion has

existed, and still exists, among the members of this cour t. But with

every respect for the opinion of my brethren with whom I do not

agree, it appears to me to be very clear, that the mere grant of power

to the general govermnent cannot, u|)on aiiy jusFj5rincipies of construc-

tion, be construed to be an absolute ])i-ohibition to the exercise of an y

power over the same su[)jccrn>\^ t^^ 'I'he controHing a n

d

supreme power over commerce witli loreign nations and the several

States is undoubtedly conferred upon Congress. Yet, in my hido-me nt.

the State may, nevertheless, for the safety or convenience of trade, or

for thfi protpction of the health of its citizens, make regulations of com-

merce for its own ports and harbors, and for its own territory ; and

s

u

ch regulations are valid unless they come in conflict with a law
of Congress . Such evidently, I think, was the construction which th e

Constitution universally received at the time of its adoption, as appears

from the legislation of Congress and of the several States ; and a ca re-

ful examination of the decisions of this court will show, that, so far

from sanctioning the opposite doctrine, the}' recognize and mainta i

n

the power of the States.
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Tlie language in which the grant of power to the general governincnt

is made, certainly furnishes no warrant for a dill'erent consUucliu n,

and there is no probibitiou to the States. Neither can it be inferred

b}' comparing the provision upon this subject with those that relate to

other powers granted b}' the Constitution to the general governmen t.

On the contrary, in man}' instances, after the grant is made, the C'on-

sti tu tion proceeds to prohibit the exercise of the same power by tii e

States in express terms ; in some cases absolutely, in others without the

consent of Congress. And i f it was intended to forbid the States from

ma Idng any regulations of commerce, it is difficult to account lor the

omission to prohibit it, when that prohibition has been so careful ly and

distinctly inserted in relation to other powers, where the action of the

State over the same subject was intended to be entirely excluded . But

if, as I think, the framers of the Constitution (knowing that a multi-

tude of minor regulations must be necessary, which Congress amid its

great concerns could never And time to consider and provide) intended

merely to make the power of the Federal government supreme upon

this sul>ject over that of the States , then the omission of any proh ibi-

tion is accounted for, and is consistent with the whole instrument. The

supremacy of the laws of Congress, in cases of collision with State

laws, is secured in the article which declares that the laws of Congress,

passed in pursuance of the powers granted, shall be the supreme law
;

and it is only where both governments may legislate on the same sub-

ject that this article may operate. For if the mere grant of power to

the general government was in itself a prohibition to the States, there

would seem to be no necessity for providing for the supremacy of th e

laws of Congress, as all State laws upon the subject would be ipw fdcto

void, and there could, therefore, be no such thing as conflicting law s,

nor any question about the supremacy of conflicting legislatio n. It is

only where both may legislate on the subject that the question can

arise.

I iiave said that the legislation of Congress and the States has con-

formed to this construction from the foundation of the government.

This is sufflcientl}' exemplified in the laws in relation to pilots and

pilotage, and the health and quarantine laws.

In i-elation to the first, they are admitted on all hands to belong to

foreign commerce, and to be subject to the regulations of Congress,

under the grant of power of which we are speaking. Yet they have

been continually regulated by the maritime States, as fully and entirely

since the adoption of the Constitution as the}' were before ; and there

is but one law of Congress (5 Stats, at Large, 158) making any spe-

cific regulation upon the subject, and that passed as late as 1837, and

intended, as it is understood, to alter only a single provision of the

New York law, leaving the residue of its provisions entirely untouched.

It is true, that the Act of 17S9 (1 Stats, at Large, 54) provides that

pilots shall continue to be regulated by the laws of the respective States

then in force, or which may thereafter be passed, until Congress shall

VOL. II. — 117
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make provision on the subject. And undoubtedly Congress bad the

powei', by assenting to the State laws then in force, to make them its

own, and thus make the previous regulations of the States the regula-

tions of the general government. lUit it is equally clear, that, as to all

future laws by the States, if the Constitution deprived them of the

power of making any regulations on the subject, an Act of Congress 9 |

could not restore it. For it will hardly be contended that an Act of ^

C oj)gress can alter the Constitution, and confer upon a State a powerL

o

ngress can alter tne Constitution, ana conier upon a otatc a power ^ .n

w hich the Constitution declares it shall not possess . And if the gran|, \y
of power to the United States to make regulations of commerce i s a

/f

prohibition to the States to make any regulation u))on the sult.jcct. Con - ^jj^

gress could no more restore to the States the power of which it was '

thus deprived, than it could authorize them to coin money, or inak e

paper money a tender in the payment of debts, or to do any other act

forbidden to them by the Constitution. Eveiy pilot law in the com-

mercial States has, it is believed, been either modified or passed since

the Act of 1 789 adopted those then in force ; and the [)iovisions since

made are all void, if the restriction on the power of the States now con-

tended for should be maintained ; and the regulations made, the duties

imposed, the securities required, and penalties inflicted by these various

State laws are mere nullities, and could not be enforced in a court of

justice. It is hardly necessary to speak of the mischiefs which such a

construction would produce to those who are engaged in shii)ping,

navigation, and commerce. Up to this time their validity has never

been questioned. On the contrary, they have been repeatedly recog-

nized and upheld by the decisions of this court ; and it will be difficult

to show how this can be done, except upon the construction of the

Constitution which I am now maintaining. So, also, in regard to
^

health and quarantine law s. They have been continually passed by ^\\t^

the States ever since the adoption of the Constitution, and the pow^eLx

to pass them recognized by Acts of Congress, and the revenue office rs

of the general government directed to assist in their execution. Xet

all of these health and quarantine laws are necessarily, in some degree, i/

regulations of foreign commerce in the ports and harbors of the State.

They subject the sliip, and cargo, and crew to the inspection of a health

officer appointed by the State ; they prevent the crew and cargo from
1and ing until the inspection is made, and destroy the cargo if deemed

dangerous to health. And daring all this time the vessel is deta ined

at the place selected for the quarantine ground by the State authority.

The expenses of these precautionary measures are also usually, and I

believe universally, charged upon the master, the owner, or the ship
,

and the amount regulated by the State law, and not by Congiess.

ypw. so far as these laws interfere with shipping, navigation, or foreign

commerce, or impose burdens upon cither of them, they are unque s-

tionably regulations of commerce. Yet, as I have already said , the

power has been continually exercised by tlie States, has been continu-

ally recognized by Congress ever since the adoption of the Consti tu-
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tJQii, and constantly affirmed aud supported by this court wlienovcr the

subject came before it.

Tlie decisions of this court will, also, in my opinion, when caiefully

examined, be i'ound to sanction the construction I am maintaini ng. It

is not m}' purpose to refer to all of the cases in which this question has

been spoken of, but only to the principal and leading ones ; and, —
First, to Gibbons v. Oc/deji, 9 AVheat. 1, because this is the case

usually referred to and relied on to prove the exclusive power of Con -

gress and the prohibition to the States. It is true that one or tw o

passa.o^es in that opinion, taken by themselves, and detached from the

context, would seem to countenance this doctrin e. Aud. indeed, it has

always appeared to me that this controversy has uuiiuh" arisen ou t of

that case, and that this doctrine of the exclusive power of Congress, i n

the sense in wliich it is now contended fo r, is comparatively a modcr

n

one, and was never seriously put forward in any case uniii aiier the

decision of Gibbons v. Oc/den, although it has been abundantly dis-

cussed since. . . .

The court distinctly admits, on pages 205, 20G, that a State may, in

the execution of its police and health laws, make regulations of com-

merce, but which Congress may control. It is ver}' clear, that, so far

as these regulations are merely internal, and do not opei'ate on foreign

commerce, or commerce among the States, they are altogether inde-

pendent of the power of the general government aud cannot be con-

trolled b}' it. The power of control, therefore, which the court speaks

of, presupposes that the}' are regulations of foreign commerce, or com-

merce among the States. And i f a State, with a view to its police or

h

e

alLh, may make valid regulations of commerce which yet fall with i

n

the controlling power of the general government, it follows that the

State is not absolutely prohibited from making regulations of foreign

commerce wathin its own territorial limits, provided the}' do not come
in conflict with the laws of Congress.

It has been said, indeed, that quarantine and health laws are passed

byjhe States, not by virtue of a power to regulate commerce, but by
ft Y i

r

tue of their police powers, and in order to guard the lives and health

r^ of their citizens. This, however, cannot be said of the pilot laws
,

r^ which are vet admitted to be equally valid . But what are the police

trA powers of a State ? '>^They are nothing more or less than the [)owers of

government inherent in every sovereignty to the extent of its domin -

( ^f^ ions. 1 And whether a State passes a quarantine law, or a law to punish

[y^ offences, or to establish courts of justice, or requiring certain instru-

ments to be recorded, or to regulate commerce within its own limits, in

every case it exercises the same power ; that is to say, tlie power of

sovereignty, the power to govern men and things within the limits o f its

rt dominion . It is by virtue of this power that it legislates : and its

*\^ authority to make regulations of commerce is as absolute as its power

to pass health laws, except in so far as it has been restricted In' the

Con stitution of the United State s. And when the validity of a State

law making regulations of commerce is drawn into question in a judicial
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tri bunal, the authority to pass it cannot be made to depend upon the

motives that may be stn>posed to have influenced the legishituie, nor

ca n tlie court inquire whether it was intended to guard the citizens of

the State from pestilence and disease , or to mal\:e reguhitions of com -

merce for the interest and convenience of trade.

Upon this question, the object and motive of the State are of no
|[

imijortance, and cannot influence tiie decision. U. is n question of

power . Are the States absohitelv prohibited by the Constitution from

making an y re<;ulations of foreign commerce? I f thev are, tlicn suc li

regulations are null and void, whatever may have been the motive of

the State, or whatever the real object of the law ; and it i eg u ires

no law of Congress to control or annul them . Yet the case of Gibbo )is

V. Ogdcn^ 9 Wheat. 1, unquestionably aflirms that such regulation s

may be made by a State, subject to the controlling: power of Congress.

And j_f this may be done, it necessarily follows that the grant of po\ye

r

to. the Federal government is not an al)soliite and entire prohil)ition to

ft'

the ^tateSj^ but merely confers upon Conoress the superior and control-

ling power . And to expound the particular i)assages hereinl)efore

mentioned in the manner insisted upon by those who contend for the

prohibition, would be to make different parts of that opinion inconsist-

ent with each other,— an error whicii I am quite sure no one will ever

impute to the ver}- eminent jurist by whom the opinion was delivered.

And that the meaning of the court in the case of Gibbons v. Ogden

was such as I have insisted on, is, I think, conclusively proved by the

case of Willson et al. v. The Blackbird Creek Marsh Company^ 2 Pet.

251, 252. In that case, a dam authorized b}' a State law had been erected

across a navigable creek, so as to obsti'uct the commerce above it.

And the validity of the State law was objected to, on the ground that

it was repugnant to the Constitution of the United States, being a regu-

lation of commerce. But the court says :
" The repugnancy of the

law of Delaware to the Constitution is placed entirely on its repug-

nancy to the power to regulate commerce with foreign nations, and

among the several States ; a power which has not been so exercised as

to affect the question," and then proceeds to decide that the law of

Delaware could not " be considered as repugnant to the power to regu-

late commerce in its dormant state, or as being in conflict with any

law passed on the sul)ject."

The passages I have quoted show that the validity of the State law

was maintained because it was not in conflict with a law of Congress,

although it was confessedl}' within the limits of the power granted.

And it is worthy of remark, that the counsel for the plaintiff in error in

that case relied u[)on Gibbons v. Ogdan^ as conclusive authority to

show the unconstitutionality of the State law, no doubt placing upon

the passages I have mentioned the construction given to them by those

who insist upon tlie exclusiveness of the power. This case, therefore,

was brought fully to the attention of the court. And the decision in

the last case, and the grounds on which it was placed, in m}- judgment,

show most clearly what was intended i n Gibbons v. Ogden; and that in
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that case, as well as in the case of Willson et al. v. Tlie Blackbird Creek

, 3farsh Company^ the court held tliut a State law was not inval id

merely because it made reoulations of commerce, but that its in\al iditv

d

e

pended upon its iepii<j;nancy to a law of Congress i)assed in pursu-

ance of the power granted. And it is worth}-, also, of remark, that the

opinion i n both of these cases was delivered by Chief Justice Marsha ll,

and I consider his opinion in the latter one as an exi^osition of what he

m

e

ant to decide in the former .

•In the case of the City of JVeiv York v. Jliln, 11 Pet. 130, the ques-

tion as to the power of the States upon this subject was very fully dis-

cussed at the bar. But no opinion was expressed upon it by the court,

because the case did not necessarily involve it, and there was great

diversity of opinion on the bench. Consequent!}' the point was left

open, and has never been decided in any subsequent case in this court.

For my own part, 1 have always regarded the cases o^Gibboiis v. Og-

de7i, 9 Wheat. 1, andWillsonetcd. v. The Blackbird Creek Marsh Com-
pany, 2 Pet. 245, as abundantly sufficient to sanction the construction

of the Constitution which in my judgment is the true one. Their cor-

rectness has never been questioned ; and I forbear, therefore, to remark

on the other cases in which this subject has been mentioned and

discussed.

It may be well, however, to remark, that in analogous cases, where,

b}' the Constitution of the United States, power over a particular sub-

ject is conferred on Congress witliout any prohibition to the States, the

same rule of construction has prevailed. Thus in the case of Ifonston

V. 3Ioore, 5 Wheat. 1, it was held that the grant of power to the Federal

government to provide for organizing, arming, and disciplining the

militia, did not preclude the States from legislating on the same subject,

provided the law of the State was not repugnant to the law of Con-

gress. And every State in the Union has continually legislated on the

subject, and I am not aware that the validity of these laws has ever

been disputed, unless the}- came in conflict with the law of Congress.

The same doctrine was held in the case of Sturges v. Crotcnitrslrie/d,

4 Wheat. 196, under the clause in the Constitution which gives to Con-

gress the power to establish uuiform laws on the subject of bankrupt-

cies throughout the United States.

And in the case of Chirac v. Chirac, 2 Wheat. 269, which nrose

under the grant of power to establish a uniform rule of naturalization,

where the court speak of the power of Congress as exclusive, they are

evidently merely sanctioning the argument of counsel stated in the pre-

ceding sentence, which placed the invalidity of the naturalization under

the law of Maryland, not solely upon the grant of power in the Consti-

tution, but insisted that the Maryland law was " virtually repealed In'

the Constitution of the United States, and the Act of nattn'alization

enacted by Congress." Undoubtedly it was so repealed, and the

opposing counsel in the case did not dispute it. For the law of the

United States covered every part of the Union, and there could not
,

therefore, by possibility, be a State law which did not come in conflict



1862 LICENSE CASES. [chap. X.

with it. And, iiulccd, in this case, it niiulit well have been doubted

wiicther the grant i n t he Constitution itself did not abrogate the power

of the States, inasnuich as the Constitution also piovided that the ci ti-

ze ns of each State should be entitled to all the privileges and iniinuni-

ties of citizens in the severa l States ; ami it would seem to be hardl^'

consistent with this i^rovision to allow any one State, after the ado[)tion

of the Constit ution, to exercise a power which, if it operated at all,

must operate beyond the territory of the State, and compel other

States to acknowledge as citizens those whom it might not be willing

to receive.

In referring to the opinions of those who sat here before us, it is but

justice to them, in expounding their language, to kec]) in mind the

character of the case they were deciding. And this is more especially

necessary in cases depending upon the construction of the Constitution

of the United States, where, from the great public interests which must

always be involved in such questions, this court have usuall}- deemed it

advisable to state very much at large the principles and reasoning upon

which their judgment was founded, and to refer to and comment on the

leading points made by the counsel on either side in the argument.

And I am not aware of any instance in whic;h the court have spoken o f

the, grant of power to the general government as excluding all Stale

power over the subject, unless they were deciding a case w^here the

power had been exercised by Congress, and a State law came in conflic t

with it. In cases of this kind, the ])ower of Congress undoubtedly

excludes and displnces that of the State ; because, w^herever there is

col lision between them, the law of Congress is suprem e. And i t is in

th

i

s sense onlv, in mv judgment, that it has been spoken of as exclu -

si ve in the opinions of the court to which T have referred. The case

last mentioned is a striking example ; for there the language of the

court, affirming in the broadest terms the exclusiveness of the power,

evidently refers to the argument of counsel slated in the preceding

sentence.

Upon the whole, therefore, the law of New Hampshire is. in mv
1ud<rment, a valid one . For, although the gin sold was an import from
aiTother State, and Congress have clearly the power to regulate su c ii

iJn portations, nnder the grant of power to regulate commerce among
the several States, 3'et,(as Congress has made u^ regulation on the sub -

ject, the trnfflc in the article may be lawfully regulated by the State a s

soon as it is landed in its territory, nnd a tax imposed npon it, o r

a license required, or the sale altogether prohibited, according to th e/

policv which the State may suppose to be its interest or duty to pursu e./

The judgment of the State courts ought, therefore, in my opinion, to

be affirmed in each of the three cases before us. . . .
^

1 The rniirt consisted at this time of nine judges. They appear to have heen unaui-

mons in the result of affirming the judgment below. As to two of the judges, Watne
and McKiNi,ET, the report gives no indication of the grounds of their opinion.

Catron. J., held, in the New Hamp.shire case, that the law was not defensible as a
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police regulation, but was gooJ as a State regulation of commerce. He said :
" The

[New Hampshire] law and the decision apply equally to foreign and to domestic

spirits, as they must do on the principles assumed in support of the law. The assump-

tion is, that the police power was not touched by the Constitution, but left to tiie States

as the Constitution found it. This is admitted ; and whenever a thing, from character

or condition, is of a description to be regulated by that power in tiie State, then the

regulation may be made by the State, and Congress cannot interfere. But this must

always depend on facts, subject to legal ascertainment, so that the injured may have

redress. And the fact must find its support in this, whether the ])roliibited article be-

longs to, and is subject to be regulated as part of, foreign- commerce, or of commerce
among the States. If, from its nature, it does not belong to commerce, or if i ts con-

dition, from putrescence or other cause, is such when it is about to enter the State that

it no longer belongs to comniRrcp^ nr, iii^other wonls. is pot :i. comincrcial article, then

the State power may exclude its introduction . And as an incident to this power, a

State may use means to ascertain the fac t. And here is the limit between the sov-

ereign power of the State and the Federal power. That is to say, that whicii does not

belono- to commerce is witliin the jurisdiction of the police power of the State: and

tli?it which does belong to commerce is within the jurisdiction of the United States.

And to this limit must all the general views come, as I suppose, that were suggested

in the reasoning of this court in the cases of Gibbons v. O/jden, 9 Wheat. 1 ; Brown v.

T/ie State of Maryland, 12 Wheat. 419; New York v. Mlln, 11 Pet. 102

" What, then, is the assumption of the State courts Undoubtedly, in effect, that the

State had the power to declare what should be an article of lawful commerce in the

particular State ; and, having declared that ardent spirits and wines were deleterious

to morals and health, they ceased to be commercial commodities there, and that then

the police power attached, and consequently the powers of Congress could not inter-

fere. Tlie exclusive State power is made to rest, not on the fact of the state or condition

of the article, nor that it is property usually passing by sale from hand to hand, but on

the declaration found in the State laws, and asserted as the State policy, that it shall

be excluded from commerce. And by this means the sovereign jurisdiction in tiie

State is attempted to be created, in a case where it did not previously exist.

" If this be the true construction of the constitutional provision, then the paramount

power of Congress to regulate commerce is subject to a very material limitation ; fo r it

takes from Congress, and leaves with the States, the power to determine the com-
modities, or articles of property, which are the subjects of lawful comme rce. Ci)n -

gress may regulate, but the States determine what shall or shall not be regulated.
" Upon this theory, the power to regulate commerce, instead of being paramount over

the subject, would become subordinate to the State police power; for it is obvious th at

the power to determine the articles which may be the subjects of commerce, and thus

to circumscribe its scope and operation, is, in effect, the controlling on e. The pol ice

power would not only be a formidable rival, but, in a struggle, must necessarily tri-

umph over the commercial power, as the power to regulate is depenilent upon the

power to fix and determine upon the sulnects to be re
f
yulated .

" The same process of legislation and reasoning adopted by the State and its courts

could bring within the police power any article of consumption that a State might wish to

exclude, whether it belonged to that which was drank, or to food and clothing ; and with

nearly equal claims to propriety, as malt liquors, and the produce of fruits other tlian

grapes stand on no higher grounds than the light wines of this and other countries, ex-

cluded, in effect, by the law as it now stands. And it would be only another step to regu-

late real or supposed extravagance in food and clothing . And in this connection it may

be proper to say, that the three States, whose laws are now before us. had in view an

entij;e j)rohil)ition from use of spirits and wines of every description, and tiiat their

maiji^scope and object is to enforce exclusive temperance ns a policy of State, under

the belief that such a policy will best subserve the interests of society ; and that to th i.s

end, more than to any other, has the sovereign power of these States been exerted ; for

it wa.s admitted, on the argument, that no licenses are issued, and that exclusion

exists, so far as the laws can produce the result,— at least, in some of the States,

—
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and that this was the policy of the hiw. For tlicse rcatjons, I think the ease caunot

depemioii^the reserved ])ower in the State to rcgiihite its own pnlice. . . .

" Congress has stood hv fur nearly sixtv years, and soon tlie States regulate the com -

merce of tlie whole country, more or less, at tiic i)orts of entry and at all their borders,

withj)«t ohjectiouj and for tiiis court now to decide that tlie t)o\ver did not exist in the

t>tates . and tliat all tiiey had done iu tliis resiX'ct was void from tlie he<;:innin';, would

overthrow and annul entire codes of State U-i^i.slatiou on the particular subject. We
would, by our decision, expunge more State laws and city corporate regulations than

Congresses likely to make in a century on the same subject, and on no better assump-

tion than that Congress and the State legislatures had been altogether mistaken as to

their respective powers, for fifty years and more. If long usage, general acquiescence,

apd the al)sence of complaint, can settle the interpretation of the clause in question,

then it should be deemed as settled in conformity to the usage by the courts. . . .

" In proceeding on tliis moderate, and, as I think, pnulent and proper construction,

all further ditlicuity will be obviated iu regard to the admission of property into the

States ; this the States may regulate, so tiiey do not tax ; and if the States (or any

cue of them) abuse the power. Congress can interfere at pleasure, and remedy the

ev il; nor will tiie States have any right to complain. A nd so the courts can interfere

if t lie States assume to exercise an excess of power, or act on a subject of commerce

that is regulated bv Congress. As already stateil. it is hardly possible for Congress to

deal at all with the details of this complicated matter.

" The case before us presents a fair illustration of the difficulty ; all vendors of

spirits produced in New Hampshire, are compelled to be licensed before they can law-

fully sell ; this is not controverted, and cannot be. To hold that the State license law

was void, as respects spirits coming in from other States as articles of commerce,

would open the door to an almost entire evasion, as the spirits might be introduced in

the smallest divisible quantities that the retail trade would require; the coiisccpicnce

of which would be, that the dealers in New Hampshire would sell only spiiits jiro-

duccd in other States, and that the products of New Ilampsliire wouiU tiiul alTun re -

strained market in the neighboring States having similar license laws to those of "New

Hampshire."
As regards the Massachusetts and Rhode Island cases, Catkon, J., disposed of

them by applying tlie principle of Brown v. 3IaryUtnd, that the article had ceased to

have the character of an " import."

Nelson, J., simply " concurred in the opinions delivered by the Chief Justice and

Mr. JiSTiCE Catkon."

"V\^

o

onBf RY. J., also thought that the power of Congress was not exclusive, but

the ground of his opinion in this case was that these were not regulations of forg'gP

or interstate commerce, but police regulations, not contiicting witii any Act of Con-

gress,
" refiilations of the police or internal commerce of the State itsel f." " The

idea . . . that a proliibition to sell would be tantamount to a prohibition to im port,

does not .seem to me either logical or founded in fact. For even under a prohibition to

se ll, a person could import, as he often does, for his own consumption and tliat of his

family and plantation s ; and also, if a merchant, extensively engaged in commerce,

often does import articles with no view of selling them here, but of storing them for a

higher audmore suitable market."— p. 620. ''The apiirehension that the States, by

these license systems, are likely to impair the freedom of trade between each other, is

harrlly verified by the experience of a half-cen'ury. Their conduct has been so liberal

and just thus far on this matter, as never to have called for the legislation of Congress,

which it clearly has the power to make in respect to the commerce between the States,

whenever any occasion shall require its interposition to check imprudences or abuses

on the part of any one of them towards the citizens of another."— p. 626.

All these laws are to be supported. Mr. Justice Woodijury declared, on the ground

of " the reserved rights of the States." "The power to forbid the sale of things is

surely as pxtensive. .and rests on as broad principles of public security and sound

mor.nls. as that to exclude person s. A nd yet who <loes not know that slaves have been

prohibited admittance by manv of our States, whether coming from their neighbors or
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THE PASSENGER CASES. TZ^oJU. i2-<^-^^^
i

SMITH V. TURNER. NORRIS v. BOSTON, v) ^ ^
1

Supreme Coukt of the United States. 1848. ^ jI) K,,,^ ^
[7 Howard, 283; s. c. 17 Curtis s Decisions, 122.] ^ ^

±au^^^

These were writs of error, the first to the Coui-t for the Trial of
^-^^^^^^^^^ ±\ o^

Impeachments, &c., of the State of New York, the second, to the
'

M^>^
Supreme Judicial Court of the State of Massacluisetts, under the ^aATaAi- '^'^jf^ ^

25th section of tlie Judiciary Act of 1789, 1 Stats, at Large, 85. The ^^ autx^t- '^
cases will be found succinctly but clearly stated in the opinions of ^^^^_ LxaAUu.-

Justice M'Lean, on page 122, of Justice Catkon, on page 167, and -^^^^^^
y

'Justice Grier on page 185. - of.

The case of Smith v. Turner was argued at December term, 1815, by Q
of Justice Grier on page 185. ' ^^ ^TI'TvWm;

Webster and D. B. Oydot, for the plaintiff in error, and by WUlis Hall ^P^^^

and John Va?i Buren, for the defendant in eiTor ; at December term,-ji;^y a, Cj!^"*^^.

1847, by the same counsel upon each side; and at December term, _ (J
-\XfA, \

1848, by John Van Buren^ for the defendant in error. ''"'^*^_

The case of J^orris v. The City of Boston, was argued at December f:^taXx>j ^^~^

term, 1846, by Webster and Choate, for the plaintiff in error, and by /, / -^ Qjkj^A-

Dains, for the defendant in error ; at December term, 1847, by Choate,
,

Vr^

abroad'' And which of them cannot forbid their soil from being polhited by incendi- '. . \

arias and felons from any quarter? "— p. 629. (XA.*-?'^*. n^^

McLean. J., supported all of tlie State laws as being police regulations, not regula- -^ "t^^ju

tions of commerce, and not in conflict with any hiw of Cmiares s. " When in the appro- "^
priate e xerci.se of these Federal and State powers, contingently and incidentally, their ,.5^^,^3jbf lA A*^ "

lines of action run into each other

;

if the State power he necessary to the preseryation J

of the morals, the health, or safety of the community, it must be maintained. But this fe/i,i/\ sL^iAKi

e.xigency is not to be founded on any notions of commercial policy, or sustained by a \ T

course o f reasoning about that which may be supposed to affect, in some degree, the f^^. /\j2 a./xXj\/<^ ^
public welfare. The import must l)e of such a character as to produce, by its admis- A

• a. i

sion or use, a great physical or moral eyil." — p. .592. --L ifj^vJiXf'*^
\

Grier, J , "concurred mainly " with McLeav, .!., and held that " the States have a -^
. ^ j

right to prohibit the sale and con.sumption of an article of commerce wliicli tiicy be- ^^t^ L-***-
^-'"^'^^

lieve to be pernicious in its effects and the cause of disease, pauperism, and crime. "

—

/j
t

p. 631. He thought that the question whether Congress had an exclnsiye power to (^—/ - U

regulate interstate and foreign commerce was not necessarily inyohed. " All these ,A ni
J\

things are done . . . because police laws for the preseryation of lioalth. prevention of ^^**^ ^

crime , and protection of the public welfare, must of necessity have full and free opera- //
tion, according to the exigency which requires their interference."— p. 632. ~^^y^—— /

Daniel, J., held all the laws to be legitimate regulations of the State's interna! '(^/TU/PC L^"'^*-^

affairs.— the mere regulation of sales. He denied the doctrine of Broim v. Marii'ia nd^
a/i i/S~^

as to the right of the importer to sell what he had brought in, — herein differing, as j^^fiAM^^^^
he declared, from " the majority of the judges." j^.

For a careful abstract of the opinions in this case, see the dissenting opinion of Mv.rj^^ ^^J

Justice Gray, in Lpisij v. Hardin, 13.5 U. S. 13.5-147; iu/rn, p. 2104.
lonJ/i

Both the Chief Justice and Mr. Justice Woodbury subsequently said {The Pas- [p^ '^
.

senger Caxes, 7 Howard, pp. 470 and 5.59), that a majority of the judges in The License j^^yf^/M. ^'^-^ ~

Cases, held that the power of Congress was not exclusiye. — Ed.

1 The case is taken from Curtis's Decisions.— Ed.
., /9 / TTd^f
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'^M. /i^yfl^^^A foi- the pltiintiff in error ; and at December term, 1S48, by Webster and

l^ (i ^ J- Prescott Hall, for the phiintiir in error, and by Davis and Ashmwi,
{/h ^^ t

'

foj. tiig defendant in error.

H A*-^ ^ Smith v. Turner.

Cy/yj/l^-H^^ ^^ M'Lean, J. Under tlie general denomination of health laws in

/ . New York, and by the 7th section of an Act relating to the marine
X/X Ly^CiM^

, hospital, it is provided, that " the health commissioners shall demand
n » and be entitled to receive, and in case of neglect or refusal to pa}',

\/\/CLM^\A shall sue for and recover, in his name of office, the following sums from

/^ j/(^^ tlie master of every vessel that shall arrive in the port of New York,

' Q
I

namel}' : 1. From the master of ever}* vessel from a foreign port, for

hjLj cru^ himself and each cabin passenger, $1.50; for each steerage i)assenger,

U /) mate, sailor, or mariner, $1. 2. Fi-om the master of each coasting

<^-%2^ A vessel, for each person on board, $0.25 ; but no coasting vessel from

P\ JArniA t'^^ States of New Jersey, Connecticut, and Rhode Island shall pay for

''^
y/ more than one voyage in each month, computing from the first voj'age

fV^jU^ i» each year."

^A The 8th section provides that the money so received, shall be de-

y^(j^aC n/i^*^ nominated "hospital moneys." And the 9th section gives "each

n ^
.J

master paying hospital moneys, a right to demand and recover from

^'^'*'^'%fy
each person the sum paid on his account." The 10th section declares

^j^ ^ao^aMa^ any master, who sliall fail to make the above payments within twenty-

y^ -L four hours after the arrival of his vessel in the port, sliall forfeit the

I sum of $100. By the 11th section, the commissioners of healtli are

ff^AAA d'^^'*^^ required to account annually to the comptroller of the State for all

/?/ fti '^o"cys received by them for the iise of the marine hospital ;
" and if

^a^-*^ jl<A^ gj^^.jj |y^(),^ey shall, in any one year, exceed the sum necessary to defray

ij^ y f^. the expenses of their trust, including their own salaries, and exclusive

^ . of such expenses as are to be borne and paid as a part of the contin-

^^^U-c^H^c^a/ (^<^'^^^^gent charges of the city of New York, they shall pay over such surplus

AxA ri(M^ to the treasurer of the Society for the Reformation of Juvenile Delin-

j7 -i
quents in the city of New York, for the use of the society."

i i/r i^ The plaintiflT in error was master of the British ship " Henry Bliss,"

li- \-^J\/irfA
^l''*^'^ vessel touched at the port of New York in the month of June,

, tw (v^ 1841, and landed 290 steerage passengers. The defendant in error

1 >) 'Vii? brought an action of debt on the statute against the plaintiff, to re-

/ X-t
' ^over $1 for eacli of the above passengers. A demurrer was filed, on

JI/^CAa//^^^^ t

^i^g ground that the statute of New York was a regulation of com-

-^ /fyUfViA^^ merce, and in conflict with the Constitution of the United States. The
"^

H A Supreme Court of the State overruled the demurrer, and the Court of

0^ C^lA/UX. En-ors affirmed the judgment. This brings before this court, under the

(f jUL/ytu\A, '^-'^th section of the Judiciary Act, the constitutionality of the New York
\j^ statute.

jj^;t>^^ aA/t\ J ^iii consider the case under two general heads : 1. Is the power of

/ xtpi /2aM^ Congress to regulate commerce an exclusive power? 2. Is the statute
7 Qf Xe^ York a regulation of commerce? . . .
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Whether I consider the nature and object of the commercial power,

the class of powers with which it is placed, the decision of this court in

the case of Gibbons v. 0<jden^ 9 Wheat. 1, reiterated in Brown v. TJie

State of Maryland^ 12 Wheat. 419, and often reasserted by ]\Ir. Justice

Story, who participated in those decisions, I am bruuiiiit to the con -

clusion that the power ^^ to regulate couimcrce with foreign nation s

,

and among the several States," by the Constitution, is cxcUisivcly

vested in Congress.

I come now to inquire, under the second general proposition, Is the

statute of New York a regulation of foreign commerce?

All commercial action within the limits of a State, and which does

not extend to anj- other State or foreign countr}-, is exclusively under

State regulation. Congress have no more power to control this than a

State has to regulate commerce "with foreign nations and among the

several States." And yet Congress may tax the property within a

State, of every description, owned by its citizens, on the basis pro-

vided in the Constitution, the same as a State may tax it. But if

Congress should impose a tonnage duty on vessels which pi}- between

ports within the same State, or require such vessels to take out a

license, or impose a tax on persons transported in them, the act would

be unconstitutional and void. But foreign commerce and commerce

among the several States, the regulation of which, with certain con-

stitutional exceptions, is exclusivel}' vested in Congress, no State can

regulate.

In giving the commercial power to Congress, the States did not

part with that power of self-preservation which must be inherent in

ever}- organized communit}-. The}' may guard against the introduc-

tion of anything which may corru[)t the morals, or endanger the

health or lives of their citizens. Qtuirautine or health laws have been

passed by the States, and regulations of police for their protection and

welfare. The inspection laws of a State apph* chiefl}- to exports, and

the State may lay duties and imposts on imports or exports, to pay the

expense of executing those laws. But a »State is limited to what

shall be "absolutely necessary" for that purpose. And still further

to guard against the abuse of this power, it is declared that "' the net

produce of all duties and imposts laid b}' a State on imports or exports,

shall be for the use of tlie treasury of the United States; and all such

laws shall be subject to the revision and control of Congress."

The cautious manner in which the exercise of this commercial power

by a State is guarded, shows an extreme jealousy of it by the conven-

tion ; and no doubt the hostile regulations of commerce b}- the States,

under the confederation, had induced this jealous}-. No one can read

this provision, and the one wliich follows it in relation to tonnage

duties, without being convinced that they cover, and were intended to

cover, the entire subject of foreign commerce. A critif;ism on the term
" import," by which to limit the obvious meaning of this paragra|)h.

is scarcely admissible in construing so grave an instrument.
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Commerce is defined to be " an exchange of commodities." But lliis

definition does not convey tlie full meaning of the term. It includes

" navigation and intercourse." That the transportation of passengers

is a part of commerce, is not now an open question. In Gibbons v.

Ogdcn^ this court say :
" No clear distinction is perceived between the

powers to regulate vessels in trans))orling men for hire, and property

for hire." The provision of the Constitution, that " the migration or im-

portation of such persons as any of the States now existing shall think

proper to admit, shall not be prohibited by Congress prior to the year

1808," is a restriction on the general power of Congress to regulate

commerce. In reference to this clause, this court say, in the above

case: " This section proves that the power to regulate commerce ap-

plies equally to the regulation of vessels employed in transporting

men who pass from place to place voluntarily, and to those who

pass involuntarily."

To encourage foreign emigration was a cherished policy of this coun-

try at the time the Constitution was adopted. As a branch of commerce,

the transportation of passengers has always given a profitable employ-

ment to our ships, and, within a few years past, has required an amount

of tonnage nearly equal to that of imported merchandise. Is this great

branch of our commerce left open to State regulation on the ground that

the prohibition refers to an import, and a man is not an import?

Pilot laws, enacted by the different States, have been referred to as

commercial regulations. That these laws do regulate commerce, to a cer-

tain extent, is admitted ; but from what authority do they derive their

force? Certainly, not from the States. By the fourth section of the

Act of the 7th of August, 1789, 1 Stats, at Large, 54, it is provided:

'' That all pilots in the bays, inlets, rivers, harbors, and ports of the

United States, shall continue to be regulated in conformity with the

existing laws of the States respectively, wherein such pilots may be, or

with such laws as the States may respectively hereafter enact for the

purpose, until further legislative provision shall be made by Congress."

These State laws, by adoption, are the laws of Congress, and as such,

effect is given to them. So the laws of the States which regulate the

practice of their courts, are adopted by Congress to regulate the prac-

tice of the Federal courts. But these laws, so far as they are adopted,

are as much the laws of the United States, and it has often been so

held, as if they had been specially enacted by Congress. A repeal of

them by tlie State, unless future changes in the Acts be also adopted,

does not affect their force in regard to Federal action.

In the above instances, it has been deemed proper for Congress to

legislate, by adopting the law of the States. And it is not doubted that

this has been found convenient to the public service. Pilot laws were

in force in every commercial State on the seaboard when the Constitu-

tion was adopted ; and on the introduction of a new system, it was

prudent to preserve, as far as practicable, the modes of proceeding

with which the people of the different States were familiar. In regard
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to pilots, it was not essential that the laws should be iniiforni, — their

duties could be best regulated by an aulliority acquainted with the local

circumstances under which they were performed ; and the fact that the

same system is continued, shows that the public interest has required

no change.

No one has yet drawn the line clearl}-, because, perhaps, no one can

draw it, between the commercial power of the Union, and the immicipal

power of a State. Numerous cases have arisen, involving these powers,

which have been decided, but a rule has necessarily been observed as

applicable to the circumstances of each case. And so must every case

be adjudged. A State cannot regulate foreign commerce, but it may do

many things which more or less affect it. It ma}' tax a ship or oilier

vessel used in commerce the same as other propertj' owned by its citi-

zens. . A State may tax the stages in which tlie mail is transported

;

but this does not regulate the conveyance of the mail an}' more than

taxing a ship regulates commerce. And yet, in both instances, the tax

on the property in some degree affects its use.

An inquir}' is made whether Congress, under " the power to regulate

commerce among the several States," can impose a tax for the use of

canals, railroads, turnpike roads, and bridges, constructed M' a vState, or

its citizens? I answer, that Congress has no such power. The United

States cannot use an}' one of these works without paying the customary

tolls. The tolls are imposed, not as a tax, in the ordinary' sense of

that term, but as compensation for the increased facility afforded b}'

the improvement.

The Act of New York now under consideration is called a lienlth

law. It imposes a tax on the master and every cabin passenger of a

vessel from a foreign port of $1.50 ; and of $1 on the mate, each steer-

age passenger, sailor, or mariner. And the master is made responsible

for the tax, he having a right to exact it of the others. The funds so

collected are denominated hospital moneys, and are applied to the use

of the marine hospital ; the surplus to be paid to the treasurer of the

Society for the Reformation of Juvenile Delinquents in the city of New
York, for the use of that society.

To call this a health law would seem to be a misapplication of the

term. It is difficult to perceive how a health law can be extended to

the reformation of juvenile offenders. On the same principle, it may be

made to embrace all offenders, so as to pay the expenses incident to an

administration of tlie criminal law. And with the same pro[)riety, it

may include the expenditures of any branch of the civil administration

of the city of New York, or of the State. In fact, I can see no principle

on which the fund can be limited, if it may be used as authorized by the

Act. Tlie amount of the tax is as much within the discretion of the

Legislature of New York as the objects to which it may be applied.

It is insisted, that if the Act, as regards the hospital fund, be within

the power of the State, the application of a part of the fund to other

objects, as provided in the Act, cannot make it unconstitutional. This
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aigumont is unsusliiinable. If the State bus power to impose a tax to

defray the necessary expenses of a liealth regulation, and this power

being exerted, can tlie tax be increased so as to defray the expenses

of the State government? This is witliin the principle asserted.

The case of The (Jiiy of New York v. Miln^ 11 Pet. 102, is relied on

with great confidence, as sustaining the Act in question. As I assented

to tiie points ruled in that case, consistency, unless convinced of having

erred, will compel me to support the law now before us, if it be the same

in principle. The law in Miln's case required that " the master or com-

mander of any ship or other vessel arriving at the port of New York
shall, within twenty-four hours after his arrival, make a report, in writ-

ing, on oath or afiirraation, to the mayor of the cit}' of New^ York, of

the name, place of birth, and last legal settlement, age, and occupation of

every person biought as a passenger ; and of all persons permitted to

land at any place during the voyage, or go on board of some other ves-

sel, with the intention of proceeding to said city ; under the penaltj- on

such master or commander, and the owner or owners, consignee or con-

signees, of such ship or vessel, severall}' and respectively, of $75 for

each individual not so reported." And the suit was brought against

Miln, as consignee of the ship " Emily," for the failure of the master to

make report of the i)assengers on board of his vessel.

In their o[)inion, this court sa>- :
" The law operated on the territor}'

of New York, over which that State possesses an acknowledged and

undisputed jurisdiction for every purpose of internal regulation ; " and
" on persons whose rights and duties are rightfully prescribed and con-

trolled by the laws of the respective States, within whose territoiial

limits they are found." This law was considered -as an internal police

regulation, and as not interfering with commerce.

A duty was not laid upon the vessel or the passengers, but the report

only was required from the master, as above stated. Now, everj- State has

an unquestionable right to require a register of the names of the persons

who come within it to reside temporarily or pei'manently. This was a

precautionary measure to ascertain the rights of the individuals, and

the obligations of the public, under any contingency which might occur.

It opposed no obstruction to commerce, imposed no tax or delay, but

acted n[)on the master, owner, or consignee of the vessel, after the ter-

mination of the voyage, and when he was within the territory of the

State, mingling witli its citizens, and subject to its laws.

But the health law, as it is called, under consideration, is altogether

different in its objects and means. It imposes a tax or duty on the

passengers, officers, and sailors, holding the master responsible for the

amount at the immediate termination of the voyage, and, necessarilj',

before the passengers have set their feet on land. The tax on each

passenger, in the discretion of the legislature, might have been So or

$10, or an}- other sum, amounting even to a prohibition of the trans-

portation of passengers ; and the i)rofessed object of the tax is as well

for the benefit of juvenile offenders as for the marine hospital. And it
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is not denied that a considerable sum thus received has been applied to

the former object. The amount and application of this tax are onl}-

important to show the consequences of the exercise of this power by

the States. The principle involved is vital to the commercial power of

the Union.

The transportation of passengers is regulated by Congress. More
than two passengers for every five tons of the ship or vessel are pro-

hibited, under certain penalties ; and the master is required to report to

the collector a list of the passengers from a foreign port, stating the age,

sex, and occupation of each, and the place of their destination. In

England, the same subject is regulated b\- Act of Parliament, and the

same thing is done, it is believed, in all commercial countries. If the

transportation of passengers be a branch of commerce, of which there

can be no doubt, it follows that the Act of New York, in imposing this

tax, is a regulation of commerce. It is a tax upon a commercial opera-

tion, — upon what ma}', in effect, be called an import. In a com-

mercial sense, no just distinction can be made, as regards the law in

question, between the transportation of merchandise and passengers.

For the transportation of both, tiie ship-owner realizes a profit, and

each is the subject of a commercial regulation by Congress. When
the merchandise is taken from the ship, and becomes mingled with the

property of the people of the State, like other property, it is subject to

the local law ; but until this shall take place, the merchandise is an im-

port, and is not subject to the taxing power of the State, and the same
rule applies to passengers. When they leave the ship and mingle with

the citizens of the State, they become subject to its laws.

In Gibbons v. Ogclen, the court held that the Act of laying " duties

or imposts on imports or exports" is derived from the taxing power;
and tiiej' lay much stress on the fact that this power is given in the

same sentence as the power to " lay and collect taxes." " The power,"
they say, " to regulate commerce is given" in a separate clause, " as

being entirely distinct from the right to levy taxes and imposts, and as

being a new power, not before conferred ; " and they remark, that, had
not the States been prohibited, they might, under the power to tax, have
levied " duties on imports or exports." 9 Wheat. 201.

The Constitution requires that all " duties and imposts shall be uni-

form," and declares that " no preference shall be given by an}- regulation

of commerce or revenue to the ports of one State over those of another."

Now, it is inexplicable to me how thirteen or more independent States

could tax imports under these provisions of the Constitution. Tlie tax
must be uniform throughout the Union ; consequently, the exercise of
the power by any one State would be unconstitutional as it would de-

stroy the uniformity of the tax. To secure this uniformity was one of
the motives which led to the adoption of the Constitution. The want
of it produced collisions in the commercial regulations of the States.

But if, as is contended, these provisions of the Constitution operate
only on the Federal government, and the States are free to regulate
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commeice by taxing its operations in all cases where they are not ex-

pressly prohibited, the Constitution has failed to accomplish the great

object of those who adopted it.

These i)rovisions impose restrictions on the exercise of the commer-

cial power, which was exclusively vested in Congress ; and it as binding

on the States as any other exclusive power with which it is classed in

the Constitution.

It is innnaterial under what power duties on imports are imposed.

That they are the principal means by which conunerce is regulated, no

one can question. Whether duties shall be imposed with the view to

protect our manufactures, or for purposes of revenue only, has always

been a leading subject of discussion in Congress ; and also what for-

eign articles may be admitted free of duty. The force of the argument,

that things untouched by the regulating power have been equally con-

sidered with those of the same class on which it has operated, is not

admitted b}' the counsel for the defendant. But does not all experience

sustain the argument? A large amount of foreign articles brought into

this country for several years, have been admitted free of duty. Have

not these articles been considered by Congress? The discussion in

both Houses of Congress, the report by the committees of both, and

the laws that have been enacted, show that they have been duly

considered.

Except to guard its citizens against diseases and paupers, the muni-

cipal power of a State cannot prohibit the introduction of foreigners

brought .to this Country under the authority of Congress. It may deny

to them a residence, unless they shall give security to indemnify the

public should they become paupers. The slave States have the power,

as this court held in Groves v. Slaughter, to prohibit slaves from being

brought into them as merchandise. But this was on the ground that

such a prohibition did not come within the power of Congress " to

regulate commerce among the several States." It is suggested that,

under this view of the commercial power, slaves may be introduced

into the free States. Does any one suppose that Congress can ever

revive the slave-trade? And if this were possible, slaves, thus intro-

duced, would be free.

As early as May 27, 1796, 1 Stats, at Large, 474, Congress enacted,

that " the President be authorized to direct the revenue-officers com-

manding forts and revenue cutters, to aid in the execution of quarantine,

and also in the execution of the health laws of the States respectively."

And by the Act of Feb. 25, 1799, 1 Stats, at Large, 619, which re-

pealed the above Act, more enlarged provisions were enacted, requiring

the revenue-officers of the United States to conform to and aid in the

execution of the quarantine and health laws of the States. In the first

section of this law there is a proviso that " nothing therein shall enable

any State to collect a dut}' of tonnage or impost without the consent of

Congress." A proviso limits the provisions of the Act into which it is

introduced. But this proviso may be considered as not restricted to
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this purpose. It shows with what caution Congress guarded the com-

mercial power, and it is an authoritative provision against its exercise

by tlie States. An impost, in its enlarged sen.se, means any tax or

tribute imposed by authority, and applies as well to a tax on persons

as to a tax on merchandise. In tins sense it was no doubt used in

the above Act. Any other construction would be an imputation on the

intelligence of Congress.

If this power to tax passengers from a foreign country belongs to a

State, a tax, on the same principle, may be imposed on all persons

coming into or passing through it from any other State of the Union.

And the New York statute does in fact lay a tax on passengers on

board of any coasting-vessel wliich arrives at the port of New York,

with an exception of passengers in vessels from New Jersey, Connec-

ticut, and Rliode Island, who are required to pay for one trip in each

month. All other passengers pay the tax every trip.

If this may be done in New York, every other State may do the

same, on all the lines of our internal navigation. Passengers on a

steamboat which plies on the Ohio, the Mississippi, or on any of our

other rivers, or on the lakes, ma}- be required to pay a tax, imposed at

the discretion of each State within which the boat shall touch. And
the same principle will sustain a right in every State to tax all [)ersons

who shall pass through its territory on railroad cars, canal boats, stages,

or in any other manner. Tiiis would enable a State to establish and

enforce a non-intercourse with every other State.

^

The ninth section of the first article of the Constitution declares

:

" Nor shall vessels bound to or from one State, be obliged to enter,

clear, or pay duties in another." But if the commercial power of the

Union over foreign commerce does not exempt passengers brought into

the country from State taxation, they can claim no exemption under

the exercise of the same power among the States. In 3fcCuUoch v.

I'he State of Maryland, 4 Wheat. 431, this court saj' : " That there is

a plain repugnance in conferring on one government a power to control

the constitutional measures of another, which other, with respect to those

very measures, is declared to be supreme over that which exerts the

control, is a proposition not to be denied."

The offlcei-s and crew of the vessel are as much the instruments of

commerce as the ship, and yet they are taxed under this health law of

New York as such instruments. The passengers are taxed as passen-

gers, being the subjects of commerce from a foreign countr}'. By the

fourteenth article of the treaty of 1794, 8 Stats, at Large, 116, with

England, it is stipulated that the people of each country may freely

come, with their sliips and cargoes, to the other, subject onl^* to the

laws and statutes of the two countries respectively. The statutes here

referred to are those of the Federal govoinment, and not of the States.

The general government only is known in our foreign intercourse.

^ See Crandall v. Nebraska, supra, p. 1364. — Ed.

VOL. II. — 118
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By the fuity-sixtb section of the Act of jNIarcb, 1779, 1 Stats, at

Large, G61, the wearing apparel and other personal baggage, and the

tools or iini)leinents of a mechanical trade, from a foreign port, are ad-

mitted free of dut}'. These provisions of the treaty and of tlie Act are

still in force, and they have a strong bearing on this subject. They
are, in etfect, repugnant to the Act of New York.

It is not doubted that a large portion, perhaps nine-tenths, of the

foreign passengers lauded at the port of New York pass through the

State to other places of residence. At such places, therefore, pauper-

ism must be increased much more by the influx of foreigners than in

the city of New York. If, by reason of commerce, a burden is thrown
upon our commercial cities, Congress should make suitable provisions

for their relief. And I have no doubt this will be done.

The police power of the State cannot draw within its jurisdiction ob-

jects which lie beyond it. It meets the commercial power of the Union
in dealing with subjects under the protection of that power, yet it can

only be exerted under peculiar emergencies, and to a limited extent.

In guai'ding the safety, the health, and morals of its citizens, a State is

restricted to appropriate and constitutional means. If extraordinary

expense be incurred, an equitable claim to an indemnity can give no

power to a State to tax olijccts not subject to its jurisdiction.

The Attorney General of New York admitted that if the commercial

power were exclusively vested in Congress, no part of it can be exer-

cised by a State. The soundness of this conclusion is not only sus-

tainable b}' the decisions of this court, but by every approved rule

of construction. That the power is exclusive seems to be as full}'

established as any other power under the Constitution which has been

controverted.

A tax or duty upon tonnage, merchandise, or passengers is a regula-

tion of commerce, and cannot be laid by a State, except under the

sanction of Congress and for the i)uiposes si)ecified in the Constitution.

On the subject of foicign commerce, including the transportation of i»as-

sengers, Congress have adopted such regulations as they deemed proper,

taking into view our relations mih. other countries. And this covers tlie

whole ground. The Act of New York which imposes a tax on passen-

ers of a ship from a foreign port, in the manner provided, is a regulation

of foreign commerce, which is exclusively vested in Congress ; and the

Act is, therefore, void.

NoRRis V. City of Boston.

This is a writ of error, which biings l)efore the court the judgment of

the Supreme Court of the State of Massachusetts.
" An Act relating to alien passengers," passed the 20th of April,

1837, by the Legislature of Massachusetts, contains the following

provisions :
—

" § 1. When any vessel shall arrive at any port or harbor within

this State, from an}- port or place without the same, with alien pas-
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sengers on board, the officei" or officers whom the mayor and ahler-

men of the cit}', or the selectmen of the town, where it is proposed

to land such passengers, are hereby authorized and required to ap-

point, shall go on board such vessels and examine into the condition of

said passengers.

" § 2. If, on such examination, tiiere shall be found, among said

passengers, any lunatic, idiot, maimed, aged, or infirm person, incom-

petent, in the opinion of the officer so examining, to maintain them-

selves, or who have been paupers in any other country, no such alien

passenger shall be permitted to land, until the master, owner, con-

signee, or agent of such vessel shall have given to such city or town a

bond in the sum of $1,000, with good and sufficient security, that no

such lunatic or indigent passenger shall become a city, town, or State

charge witliin ten years from the date of said bond.

" § 3. No alien passen;^er, other than those spoken of in the pre-

ceding section, shall be permitted to land, until the master, owner,

consignee, or agent of such vessel shall pay to the regularl}' jippointed

boarding officer the sum of two dollars for each passenger so landing;

and the money so collected shall be paid into the treasury of tlie city or

town, to be appropriated, as the city or town may direct, for the support

of foreign paupers."

The plaintiff being an inhabitant of St. John's, in the Province of

New Brunswick and Kingdom of Great Britain, arriving in tlie port

of Boston, from that place, in command of a schooner called "The
Union Jack," which had on board nineteen alien passengers, for each

of which two dollavs were demanded of the plaintiff, and paid by him,

on protest that the exaction was illegal. An action being brought, to

recover back tliis money, against the city of Boston, in the Court of

Common Pleas, under the instructions of the court, the jury found a

verdict for the defendant, on which judgment was entered, and which
was affirmed on a writ of error to the Supreme Court.

Under the first and second sections of the above Act, the persons ap-

pointed may go on board of a ship from a foreign port, which arrives at

the port of Boston with alien passengers on board, and examine whether

any of them .are lunatics, idiots, maimed, aged, or infirm, incompetent

to maintain themselves, or have been paiipers in any other country, and
not permit such persons to be put on shore, unless security shall be

given that thej' shall not become a city, town, or State charge. This

is the exercise of an unquestionable power in the State to protect itself

from foreign paupers and other persons who would be a public charge
;

but the nineteen alien passengers for whom the tax was paid did not

come, nor any one of them, within the second section. The tax of two
dollars was paid b}' the master for each of these passengers before the}'

were permitted to land. This according to the view taken in the above
case of Smith v. Turner, was a regulation of commerce, and not being

within the power of the State, the Act imposing the tax is void.

The fund thus raised was no doubt faithfully applied for the support
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of foreign paupers, but the question is one of power, and not of policy.

The judgment of the Supreme Court, in my opinion, should be reversed,

and this cause be remanded to that court, with instructions to carry out

the judgment of this court.

KoRRis V. City of Boston, and Smith v. Turner.

AVayne, J. I agree with Mr. Justice M'Lean, Mr. Justice Catron,

Mr. Justice M'Kinley, and Mr. Justice Grier, that the laws of Mas-

sachusetts and New York, so far as they are in question in these cases,

are unconstitutional and void. I would not say so if I had any, tlie

least, doubt of it ; for, I think it obligatory upon this court, when there

is a doubt of the unconstitutionality of a law, that its judgment should

be in favor of its validity. I have formed my conclusions in these cases

with this admission constantly in mind.

Before stating, however, what they are, it will be well for me to say

that the four judges and myself, who concur in giving the judgment in

these cases, do not difier in the grounds upon which our judgment has

been formed, except in one particular, in no way at variance with our

united conclusion ; and that is, that a m ajoritv of us do not think it

necessary jn_ these cases tgjreaffirm, with our brother M'Lean, what

this court has long since decided, that the constitutional power to rejo u-

1flti^J^_cnmm er('e with foreisfn nations., and among the several State s,

and with the Indian tribes," is exclusively vested in Congress, and that

no jjart ont_can be^xercised by a State.

T believe it to be_so,j^ust as it is express^injliej)reced[ng sentence.

And in the sense in which those words were used by this court in the

case of Gibbons v. Ogden, 9 Wheat. 198. All that was decided in that

case remains unchanged by any subsequent opinion or judgment of this

court. Some of the judges ofJUiave, in several cases, expressed opin-

ions that the power to regulate commerce is not exclusiye]yjs:£sl£dJn

Congress^ BuTtTiey areindivid ujd_opinions, withoutju^dicial authority

to overrule the contrai-y conclusion, as i t was given by this court in

Gibbons V. Ogden .

Still, I do not think it necessary to reaffii'm that position in these

cases as a part of our judgments upon them. . . .

I have been more particular in speaking of the opinions of Messrs.

Justices M'Lean and Catron than I would otherwise have been, and

of the points of agreement between them, and of the concurrence of

Messrs. Justices M'Kinley and Grier and myself in all in which both

opinions agree, because a summary may be made from them of what

the court means to decide in the cases before us. In my view, after

a very careful perusal of those opinions, and of those also of INIr.

Justice M'Kinley and Mr. Justice Grier, I think the court means

now to decide :
—

1. That the Acts of New York and INIassachusetts imposing a tax

upon passengers, either foreigners or citizens, coming into the ports in
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those States, either in foreign vessels or vessels of the United States,

from foreign nations or from ports in the United States, are nnconsti-

tutional and void, being in their nature regulations of commerce con-

trar}- to the grant in the Constitution to Congress of the power to

regulate commerce with foreign nations and among the several States.

2. That the States of this Union cannot constitutionally tax the com-

m erce of the United States for the purpose of ijayins: any expense inci-

dent to the execution of their police laws ; and that the commerce of

the Un ited States includes an intercourse of persons, as v/ell as tho

itQportation of merchandise .

3. Xiiat the Acts of Massachusetts and New York in question in

these cases conflict with treaty stipulations existing between the United

States and Great Britain, permitting the inhabitants of the two coun -

tries '' freely and securely to come, with their ships and cargoes, to all

places, ports, and rivers in the territories of each country to which other

foreigners arc permitted to come, to enter into the same, and to remain

and reside in any parts oF said territories, respectively ; also, to hire and

occup}' houses and warehouses for the purposes of their commerce,

and generall}' the merchants and traders of each nation respectively

shall enjoy the most comi^lete protection and security for their com-

merce, but sul)ject alwa3-s to the laws and statutes of the two coun-

tries respectively ;
" and that said laws are therefore unconstitutional

and void.

4. That the Congress of the United States having In' sundry A cts,

passed at different times, admitted foreigners into the United States

with their personal luggage and tools of trade, free from all duty or

im posts, the Acts of Massachusetts and New York, imposing any ta

x

upon foreigners or immi.;rants for any purpose whatever, whilst tlie

vessel is in ti'ansitu to her i)ort of destination, though said vessel may
have arrived within the jurisdictional limits of either of the States of

Massachusetts and New York, and before the passengers have been
landed, are in violation of said Acts of Congress, and therefore uncon-
stitutional and void .

5. Tliat the Acts of Massachusetts and Now York, so far as they

impose any obligation upon the owners or consignees of vessels, or

upon the cai^tains of vessels or freighters of the same, arriving in the

ports of the United States within the said States, to \)^x any tax or

d u

t

y of any kind whatever, or to be in any way responsible for t l i

e

same, for passengers arriving in the United States, or coming from a

port in the United States, are unconstitutional and A'oid, being con -

trary to the constitutional grant to Congress of the power to regulate

commerce with foreign nations and among the several States, anri to

the legislation of Congress under the said power, by which the United

S

t

ates have boon laid ofiF into collection districts, and ports of entry

established within the same, and commercial regulations prescribed

,

under which vessels, their cargoes and passengers, are to be admitted

into the ports of the United States, as well from abroad as from other
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ports of the United States. That the Act of New York now in ques-

tion, so far as it imposes a tax upon passengers arriving in vessels

from other ports in the United States, is properly in this case before

this court for construction, and that the said tax is unconstitutional

and void. That the ninth section of the first article of the Constitution

includes witliin it the migration of other persons, as tvcII as the impor-

tation of slaves, and in terms recognizes that other persons, as well as

slaves, may be the subjects of importation and commerce.

6. Tliat the fifth clause of tlie ninth section of the first article of the

Constitution, which declares that " no preference shall be given by any

regulation of commerce or revenue to the ports of one State over those

of another State ; nor shall vessels bound to or from one State, be obliged

to enter clear, or pay duties in another," is a limitation upon the power

of Congress to regulate commerce for the purpose of producing entire

commercial equality within the United States, and also a prohibition

upon the States to destroy such equality by any legislation prescribing

a condition upon which vessels bound from one State, shall enter the

ports of another State.

7. That the Acts of Massachusetts and New York, so far as they

impose a tax upon passengers, are unconstitutional and void, because

each of them so far conflicts with the first clause of the eighth section

of the first article of the Constitution, which enjoins that all duties,

imposts, and excises shall be uniform throughout the United States ;

because the constitutional uniformity enjoined in respect to duties and

imposts is as real and obhgatory upon the States, in the absence of all

legislation by Congress, as if the uniformity had been made by the legis-

lation of Congress ; and that such constitutional uniformity is interfered

with and destroyed by any State imposing any tax upon tlie intercourse

of persons from State to State, or from foreign countries to the United

States.

8. Tliat the power in Congress to regulate commerce with foreign

nations and among the sevei-al States, includes navigation upon the

high seas, and in the bays, harbors, lakes, and navigable waters witliin

the United States, and that any tax by a State in any way affecting the

right of navigation, or subjecting the exercise of the right to a condition,

is contrary to the aforesaid grant.

9. That the States of this Union may, in the exercise of their police

powers, pass quarantine and health laws, interdicting vessels coming

from foreign ports, or ports within the United States, from landing pas-

sengers and goods, prescribe the places and time for vessels to quaran-

tine, and impose penalties upon persons for violating the same ; and

that such laws, though affecting commerce in its transit, are not regula-

tions of commerce prescribing terms upon which mercliandise and persons

shall be admitted into the ports of the United States, but precautionary

regulations to prevent vessels engaged in commerce from introducing

disease into the ports to which they are bound ; and that the States

may, in the exercise of such police power, without any violation of the

I

1
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power in Congress to regulate commerce, exact from the owner or con-

signee of a quarantined vessel, and from the passengers on board of

her, such fees as will pay to the State the cost of their detention and

of the purification of the vessel, cargo, and apparel of the persons

on board.

[The dissenting opinions of Taney, C, J. (with whom Nelson, J.,

concurred), and Justices Daniel and Woodbury are omitted].^

COOLEY V. THE BOARD OF WARDENS OF TH^E VOB.T jjui^(firt\ // ,J=>^

OF PHILADELPHIA. . ./.

Supreme Court of the United States. 185L
^^^J^^ o^TVLa^ '^

[12 Howard, 299 ; s. c. 19 Curtis's Decisions, 143.]
-

/WUA^U^^ jCatU^

The case is stated in the opinion of the court. TK^-^ .A^^nu^t^f

Morris and Tyson, for the plaintiffs; St. George Tucker Campbell J^^n^ ^ 4^^
and iJallas, contra. ^/> /:>Ju£a^^

Curtis, J., delivered tlie opinion of the court. -

toJ/rX'

These cases are brought here b}' writs of error to the Supreme Court / - ^ .

of the Commonwealth of Pennsylvania. ^-mM am/^*^^^

They are actions to recover half-pilotage fees under the 29th section ^ ^ jl/oi^A^^'^

of the Act of the Legislature of Pennsylvania, passed on the second ,n\,-(/i_ tt

day of March, 1803. The plaintiff in error alleges that the highest . ^^

court of the State has decided against a right claimed by him under / ./ / ,

the Constitution of the United States. That right is, to be exempted "r^^^^ .

from J,he payment of the sums of money, demanded pursuant to the ~U AVf^^^
State law above referred to , because that law contravenes several

-ff^^_ /yioA^^tAj^

provisions of the Constitution of the United States. -^ ijfmph

1 In his opinion, Tanet, C. J., said: "It is argned in support of the plaintiff that *>=+/
'.i "/ia

. . . the grant to Congress of the power to regulate commerce is of itself a prohibition ^
to the States to make any regulation upon the subject. The construction of this article-^^^^,^^4

ji t/)c~

of the Constitution was fully discussed in the opinions delivered in the license cases, re- ^ a. ^y_
ported in 5 How. 504. I do not propose to repeat here what I then said, or what was 0^'^r'^^
said by other members of the court with whom I agreed. It will a])pear by the report . /] J ^
of the case, that five of the justices of this court, being a majority of the whole bench»/^'^T^''^

held that the grant of the power to Congress was not a prohibition to the States to ^/LC^^Ca^^^ '^
make such regulations as they deemed necessary, in their own ports and harbors, for J^J/C^ [aU
thp nnnvpnif'nnfi nf trtirlp nr th(^ appnrif.v nf Inpnlth • nnd thnt sncb rerrnlations were .' ^

^

the convenience of trade or the security of health ; and that such regulations were
f^ay^Xiyi

valid, unless they came in conflict with an Act of Congress. After such opinions, /P'l^'-

judicially delivered, I had supposed that question to be settled, so far as any question rpi^^iAyi^ ^ ^^i
upon the construction of the Constitution ought to be regarded as closed by the decision ' . ^ -

of this court. I do not, however, ol)ject to the revision of it, and am quite willing that' *^/'^^^

it be regarded hereafter as the law of this court, that its opinion upon the construction jf -i^y^/^/jL-

of the Constitution is always open to discussion when it is supposed to have been founded "
^

in error, and that its judicial autliority should hereafter depend altogether on the force / ,

/"

of the reasoning bv which it is supported." — Ed. a 1 j ./Y/*/ A./1>A.>^L<Aj^ /^
2 The case is taken from Curtis's Decisions. — Ed.

y^MynAA./^̂ ^^.^^ / .

^£iA U-ruvuvA. U- nui^<u^^^aA^ '^M^^^^ .^f.^^~~tuAA. ru^Lo^t^^-^^

.

L l^x^^-^^ ^v^ J^ AA^c^ .MetW m <^-^ a-i^-^^^ jz^^^^<
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CLx_^ tz^vou^ rpj^^
particular section of tlie State law drawn in question is as \Mj

o^fg^-U'^-^l follows: '^ That every ship or vessel arrivin<; from, or bound to any ffl^

l' • foreiirn port or place, and every sliip or vessel of tlie burden of seventy -

'^:^-^^^''^^^^^^
fi ve tons or more, sailing from, or bound to any port not within the river

^ /iWa^''^*^^ ' Delaware, shall be obliged to receive a pilot. A

n

d it shall be the duty

-/nXcX^/U^' of the master of every such ghip or vessel, within thirty-six hours ne xt

/j^^fi^ after the arrival of such ship or vessel at the city of ]^hiladelphia, to

. / / make report to the master-warden of the name of such ship or vesse l,

^M^^"*^^
'^^^

her draught of water, and the name of the pilot who shall have con-

l^ c^vUfi^M - ducted her to the port . A^id when any such vessel shall be outward

^-^aJXhi ^tr^ ])ound, the master of such vessel shall make known to the wardens tlie

- y^ ^i^^xA-^ name of such vessel, and of the pilot who is to conduct her to the

fy^ ''

capes, and her draught of water at that time. And it shall be the duty

jCo C^ru/^^^^^
(^f ^ijg wardens to enter every such vessel in a book to be by them kept

/Ua.-uX'^^^^ for that purpose, without fee or reward. And if the master of any shi p

J/ ^tjiA^"^' or vessel shal l neglect to make such report, be shall forfeit and pay the

^ '^"'^/
sum of $60. And if tlie master of any such ship or vessel shall refuse

'tCm ^^'^^ or neglect to take a uilot, the master, owner, or consignee of such

^ CAYld ~ vpsspI, sliall forfeit and pay to the warden aforesaid, a sum equ al to

\M-<i< the lialf-i)ilotage of such ship or vessel, to the use of the Society for the

^^^^^^^fJ Relief, etc., to be recovered as pilotage in the manner hereinafter

fiAM '^
directed: Provided always, that where it shall appear to the warden

Jiou^r L/^ that in case an inward bound vessel, a pilot did not offer before she had

/yu/vc/il{^AXP^i^ reached Reedy Island ; or, in case of an outward bound vessel, tliat a

Ir-aJUi^ pilot could not be obtained for twent3--four hours after such vessel was

7^ r -it- (S ^'^^^^y to depart, the penalty aforesaid, for not having a pilot, shall not

J-(ax CocX- "^ ^^ incurred." This is one section of '' An Act to establish a Board of

(lff\<.<YWi/x "^ Wardens for the Port of Philadelphi a, and for the Regulation of i^ITots

^ ,7/;^

a

nd Pilotages, etc.," and the scope of the Act is , in conformity with

/7 OT i^<ji^f^
^l^g ^.j^lg^ ^^ regulate the whole subject of the pilotage of that port.

t£j L-i.Jyii^^ We think this particular regulation concerning half-pilotage fees is

JLjbkXic^j^ «" appropriate part of a general system of regulations of this subject.

IVyZ( ^J^ Testing it by the practice of commercial States and countries legisla-

^
/-

' ting on this subject, we find it has usually been deemed necessary to

o^^A o.imM'^
rnake similar provisio"ns! Numerous laws of this kind are cited in the

JUy^^'^ ^^ learned argument of the counsel for the defendant in error; and their

i^uM^jM fitness, as part of a system of pilotage, in many places, may be inferred

jAA,<!u<tXl'< from their existence in so many different States and countries. Like

^^^^,^^^X^ other laws, they are framed to meet the most usual cases, qim fre-

O ciMA^ ^Aquentius accidunt ; thej rest upon the propriety of securing lives and

^*^/f property exposed to the perils of a dangerous navigation, by taking on

/yHii>h(. *w4- board a person peculiarly skilled to encounter or avoid them ; upon the

-tfxjA U4(^' policy of discouraging the commanders of vessels from refusing to

^^^ (T receive such persons on board at the proper times and places
;
and

' l<iM^ upon the expediency, and even intrinsic justice, of not suffering those

p^t/no^v^ who have incurred labor, and expense, and danger, to place thems"elves

. r f
in a position to render important service generally necessary, to go
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unrewarded, because the master of a particular vessel eitlier rashly /y^.
refuses their proffered assistance, or, contrary to the general experi- (H^^ rii^XfrcA^

enccj^ does not need it. There are many cases, in which an offer to J);

perform, accompanied by present ability to perform, is deemed by law <^'^^

equivalent to performance. The laws of commercial States and coun- ^/^ cn.x-'-^ *^

tries have made an offer of pilotage service one" of those cases ; and we ^^£^ >a.cM/<VL

cannot pronounce a law which does this to be so far removed from the ^ M
usual and fit scope of laws for the regulation of pilots and pilotage, as ^ ^^^3'

/_
to be deemed, for this cause, a covert attempt to legislate upon another -^ /lAOdAyta^

subject under the appearance of legislating on this one.
/s^JIaaaaA-^

It is urged that the second section of the Act of the Legislature of ^^-C'V^-^f^^'^'*^

Pennsylvania, of the 11th of June, 1832, proves that the State had ^^ nA^<^

other objects in view than the regulation of pilotage. Tliat section ^;;^jiJhAA^y^

is as follows: "And be it further enacted, by the authority aforesaid, ^ /a;f:t;tCA.

that from and after the first day of July next, no health-fee or half- ^
i-,,rvtYA

pilotage shall be charged on any vessel engaged in the Pennsylvania n ttu
/J^^'^^^

coal trade." -h^ /TXa^/u/'5>^

It must be remembered, that the fair objects of a law imposing half- y - //f

pilotage when a pilot is not received, may be secured, and at the same Y-^^-^^-*^'^^

time some classes of vessels exempted from such charge. Thus, the

very section of the Act of 1803, now under consideration, does not (s^^j

apply to coasting vessels of less burden than sevent3--five tons, nor to -7 ^1 ^ y

those bound to, or sailing from, a port in the river Delaware. The "K <^^ yj

pu rpose of the law being to cause masters of such vessels as generally -f^Jx^ m
need a pilot, to employ one, and to secure to the pilots a fair remu nera- /^

'

tion for cruising in search of vessels, or waiting for employment in port ,
TUi

thei:e is an obvious propriety in having reference to the number, size, -tf.A^ yw
and nature of employment of vessels frequenting the port ; and i t will _ > -/-'(/

be found, by an examination of the different systems of these regula- ,/<t-'*'*-'^ j j

tiong , which have from time been made in this and other countries , that O'^ ^^^''^^'^tj

the legislative discretion has been constantlj' exercised in making dis- ^^ /^^o^^^^'"

criminations, founded on differences both in the character of the trade, , Tj

and the tonnage of vessels engaged therein. '~lAyO^
'Tmk^

We do not perceive anything in the nature or extent of this particu- tc^M^ ,

lar discrimination in favor of vessels engaged in the coal trade, which fXj^ci.i^^^'^^

would enable us to declare it to be other than a fair exercise of legisla- ji/tf-/ /\j4r

ti ve discretion, acti ng upon the subject of the regulation of the pilotage /j^'^^

o f this port of Philadelphia, with a view to operate upon the masters of J/loAj^iiMJ^

those vessels^ who, as a general rule, ought to take a pilot , and with ^n a

the further view of relieving from the charge of half pilotage such (jf^ x<5UA/^

vessels as from their size, or the nature of their employment, should be ^^ ^'^ . ,00.

exempted from contributing to the support of pilots, except so far as ^P e

they actually receive their service s. In our judgment, though this law ^^^^*py

of 1832 has undoubtedly modified the 29th section of the Act of 1803, In^'"^ •

and both are to be taken together as giving the rule on this subject of

half-pilotage, yet this change in the rule has not changed the nature of

the law, nor deprived it of the character and attributes of a law for the

-XZ7-- ^^/r^^^n^^"^
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M , Nor do we consider that the appropriation of the sums receiv ed

l/\rf^^ r '^^''^^underJhis section of the Act, to the use of the society for the relief

ijf '^^^ of distressed and decayed pilots, their widows and children, has any
y*'^^

leofitiniate tendency to impress on it the character of a revenue law.

CU^ /^>=^ AVhether these sums shall <j;o directly to the use of the indiyidual pilots

V>y (Vlt^/ I'.v \vjiom the service is tendered, or shall form a common fimd, to be

^/
// /i/

ad ministered by trustees for the benefit of such pilots and their fum i-

yi\0^4.<^^f lies as may stand in peculiar need of it, is a matter resting in leg is-

/ -Ar lutive discretion, in the proper exercise of which the i^ilots alone are

/ in terested.

j^A/A M-^^^ For these reasons, we cannot yield our assent to the argument that

-
ni /Tl4M/^^^^^'^

provision of law is in conflict with the second and third clauses of
^/\j^ t.^c/1^ /

j^^ tenth section of the first article of the Constitution, which i)rohil)it

^ fD/«w ^^^ a State, without the assent of Congress, from laying any imposts or

/< rnAOH <l"ties on imports or exports, or tonnage. This provision of the Con-
^-^/' stitution was intended to operate upon subjects actually existing and

/^iHAy] ^^ well understood when the Constitution, was formed. Imposts and

Ha^U/- duties on imports, exports, and tonnage were then known to the com-

'^^T' ^ -Tf^ nierce of the civilized world to be as distinct from fees and charges for

ly\A^.OC ^<^ pilotage, and from the penalties by which commercial States enforced

/l/UAM the ir pilot-laws, as they were from charges for wharfnge or towage, or

/ ^CfiA any other local port-charges for services rendered to vessels or cargoes ;

yf^iAAA^^f^^^
fviid to declare that such pilot-fees or penalties are emln-aced within the

/ja^iyO^ words imposts or duties on imports, exports, or tonnage, would be to

/yf(jU-^ fO"fon"d things essentially different, and which must have been known

to be actually different by those who use this language. It cannot be

Y^'^ denied that a tonnage duty, or an impost on imports or exports, may

TZi.^ lArt ^^^ levied under the name of pilot dues or penalties
;
and certainly i t

''^^
Y^ is the thing, and not the name, which is to be considered. But, haying

/C/K-^^ previously stated that, in this instance, the law comijlained of does

A_ Vt^V^ not pass the appropriate line which limits laws for the regulation of

/ ^JUyy <i pilots and pilotage, the suggestion that this law levies a duty on ton-

'v)^ /^ nage or on imports or exports is not admissible ; and, if so, it also

^\ji/^^KK follows that this law is not repugnant to the first clause of the eighth

c\Jl -jjLjuKj^ section of the first article of the Constitution, which declares that all

"^ duties, imposts, and excises shall be uniform throughout the United
^}^^''^^'^'^*^^^-^^

States ; for, if it is not to be deemed a law levying a duty, impost, or

/T/Ojtt'd^*^ excise, the want of uniformity throughout the United States is not

, objectionable. Indeed, the necessity of conforming regulations of

W (^^'^
pilotage to tlie local pecularities of each port, and the consequent

-ijJ/uZ^M^ impossibility of having its charges uniform throughout the United

^ States, would be sufficient of itself to prove that they could not have

^'—''^^'J

' been intended to be embraced within this clause of the Constitution
;

Q^^,^^_^y(. for it cannot be supposed uniformity was required, when it must have

been known to be impracticable.
^^^^^^^^^"^

Jt is further objected that this law is repugnant to the fifth clause

of the ninth section of the first article of the Constitution, namely:

^^^.^ (U-.^ .wc^ <.y^^•^ "U^J^
-*^-^
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"No preference shall be given, by any regulation of commerce or - /tA/«^-t4/<L

revenue, to tlie ports of one State over those of another ; nor shall . yJt^eA

vessels, to or from one State, be obliged to enter, clear, or pay duties

in another."

But, as already stated, pilotage fees are not duties within the mean-

ing of the Constitution ; and , certainly, Pennsylvania does not give a

pre ference to the port of Philadelphia, by requiring the masters, ow n ers,

or consignees of vessels sailing to or from that port, to pa^' the charges

imposed by the twenty-ninth section of the Act of 1803 . It is an

obie ction to, and not a ground of preference of a port, that a charge

of th is kind must be borne by vessels entering it; and, accordingly,

the interests of the port require, and generally produce, such allevia-

tions of these charges as its growing commerce from time to time

renders consistent with the general policy of the pilot law s. This /f^
State, by its Act of the 24th of March, 1851, has essentially modified p "tuL,
the law of 1803, and fm-ther exempted many vessels from the charge //

/

now in question. Similar changes may be observed in the laws of New ^"^^"^ i

York, Massachusetts, and other commercial States, and the}' undoubt- C^^-'^'*
edly spring from the conviction that burdens of this kind, instead of / ^^A^^
operating to give a preference to a port, tend to check its commerce, /^ .

and that sound policy requires tliem to be lessened and removed as <s^«^<:±iif3^
~

early as the necessities of the system will allow. -/V?^'^^^^
In addition to what has been said respecting each of these constitu- ^ '

-y.

tional objections to this law, it may be observed that similar laws have -^^^^^
.

existed and been practised on in the States since the adoption of the -iw/l^
/^c^mt

Federal Constitution; that, by the Act of the 7th of August, 1789, ^, [t*>iM

1 Stats, at Large, 54, Congress declared that all pilots in the bays,

inlets, rivers, harbors, and ports of the United States, shall continue

to be regulated in conformit}' with the existing laws of the States, etc. ;

and that this contemporaneous construction of the Constitution since

acted on with such uniformity in a matter of much public interest and

importance, is entitled to great weight, in determining whether such

a law is repugnant to the Constitution, as lev3Mng a duty not nniform

throughout the United States, or, as giving a preference to the ports

of one State over those of another, or, as obliging vessels to or from

one State to enter, clear, or pa}' duties in another. Stuart v. Laird,

1 Cranch, 299 ; Martin v. Hunter, 1 Wheat. 304 ; Coliens v. The Com-
monwealth of Virginia, 6 Wheat. 264 ; Prigg v. The Commornvealth

of Pennsylvania, 16 Pet. 621.

The opinion of the court is, that the law now in question is not

repugnant to either of the above-mentioned clauses of the Constitu-

tion.

It remains to consider the objection that it is repugnant to the third

clause of the eighth section of the first article. "The Congress shall

have power to regulate commerce with foreign nations and among the

several States, and with the Indian tribes."

That the power to regulate commerce includes Ihe regulation of navi-

r^A^Jtp^
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ixation, we consider settled. And when we look to the nature of the

service performed by pilots, to the relations w^hich that service and its

compensations bear to navigation between the several States, and

between the ports of the United States and foreign countri es, we arc

brought to the conclusion, that the reoulation of the qualifications of

pilots, of tlie modes and times of olfeiing and rendering their services,

of tiie responsibiUties which shall rest upon them, of the powers thej-

sha ll i)ossess, of the compensation they may demand , and of the })cnal-

ties b y which their rights and duties may be enforced, do constitute

regulations of navigation, and consequently of commerce, within the

just meaning of this clause of the Constitutio n.

The power to regulate navigation is the power to prescribe rules in

conformity with which navigation must be carried on. It extends to the

persons who conduct it, as well as to the instruments used. Accord-

ingly, the first Congress assembled under the Constitution passed laws,

requiring the masters of ships and vessels of the United States to be

citizens of the United States, and established many rules for the gov-

ernment and regulation of officers and seamen. 1 Stats, at Large,

55, 131. These have been from time to time added to and changed,

and we are not aware that their validity has been questioned.

Now , a i)ilot, so far as respects the navigation of the vessel in that

part of the voyage which is his pilotage-ground, is the temporary master

charged with the safety of the vessel and cargo, and of the lives of

those on board, and intrusted with the command of the crew . He is

not only one of the persons engaged in navigation, but he occupies a

most important and responsible place among those thus engaged. And
if Congress has power to regulate the seamen who assist the pilot in

the management of the vessel, a power never denied, we can perceive

no valid reason why the pilot should be beyond the reach of the same

power. It is true that , according to the usages of modern commerce

on the ocean, the pilot is on board only during a part of the voyage

between ports of different States, or between ports of the United States

and foreign cou ntries ; bu t if he, is on board for such a purpose and

d uring so much of the vovago- as to be engaged in navigation, the

power to regulate navigation extends to him while thus engaged, as

clearly as it would if he were to remain on board throughout the whole

passage, from port to port . For it is a power which extends to every

part of the voyage, and may regulate those wdio conduct or assist in

conducting navigation in one part of a voyage as much as in another

part, or during tlie whole voyage.

Nor should it be lost sight of, that this subject of the regulation of

pilots and pilotage has an intimate connection with, and an important

relation to, the general subject of commerce with foreign nations and

among the several States, over which it was one main object of the

Constitution to create a national control. Conflicts between the laws

of neighboring States, and discriminations favorable or adverse to com -

merce with particular foreign nations, might be created by State laws
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regulati n_^ pilotage, deeply affecting that equalit}" of commercial rights
,

and that freedom from State interference, which those who t'oniR'd the

Cons titiition were so anxious to secure, and which the experience of

more than lialf a century has tauglit us to value so highly. The a[)pre-

hension of this danger is not speculative merel}'. For, in 1837, Con-

gress actually interposed to relieve the commerce of the country from

serious embarrassment, arising from the laws of different States,

situate upon waters which are the boundarj' between them. This was

done by an enactment of tlie 2d of March, 1837, 5 Stats, at Large,

153, in the following words :
—

"Be it enacted, that it shall and may be lawful for the master or

commander of any vessel coming into or going out of anj^ port situate

upon waters which are the boundarj- between two States, to emplo}'

any pilot dui}' licensed or authorized by the laws of either of the States

bounded on the said waters, to pilot said vessel to or from said port,

an}' law, usage, or custom to the contrary notwithstanding."

The Act of 1789, 1 Stats, at Large, 54, already referred to, contains

a clear legislative exposition of the Constitution by the first Congress,

to the effect that the power to regulate pilots was conferred on Con-

gress by the Constitution ; as does also the Act of March the 2d, 1837,

tlie terms of which have just been given. The weight to be allowed

to this contemporaneous construction, and the practice of Congress

under it, has, in another connection, been adverted to. And a mnjori ty

of the court are of opinion, that a regulation of pilots is a regulation of

com

m

erce, within the grant to Congress of the commercial power, con-

tained in the third clause of the eighth section of the first article of the

Constitution.

It becomes necessary, therefore, to consider whether this law of

Pennsylvania, being a regulation of commerce, is valid

.

Tiie Act of Congress of the 7th of August, 1789, § 4, is as follows :
—

" That all pilots in the bays, inlets, rivers, harbors, and ports of the

United States shall continue to be regulated in conformity with the

existing laws of the States, respectively, wherein siTch pilots may be, or

with such laws as the States may respectively hereafter enact for the

pu rpose, until further legislative provision shall be made by Congress ."

If the law of Pennsylvania, now in question, had been in existence

at the date of this Act of Congress, we might hold it to have been
adopted by Congress, and thus made a law of the United States, and
so valid . Because this Act does, in effect, sfive the force of an A ct of

Cougress, to the then existing State laws on this subject, so long as

thej should continue unrepealed by the State whicli enacted them .

But the law on which these actions are founded, was not enacted

till 1803. What effect then can be attributed to so much of the Act
of 1789 as declares that pilots shall continue to be regulated in con-

formity " with such laws as the States may respectively hereafter

enact for the purpose, until further legislative provision shall be made
by Congress " ?
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If tlie States were divested of the power to legislate on this subject

by the grant of the coiiniiercial power to Coii.^ress, it is ijlaiii this A ct

could not confer upon them power thus to legisla te. If the C'onslitu- ysO,/'

—

tion excluded the States from making any law regulating commerce, '

^

certainly Congress cannot regrant, or in any manner reconvc}' to the
j

d
'

St Ml.i's that power. And yet this Act of 17b9 gives its sanction only '

to laws enacted by the States. This necessarily implies a constitu-

tional power to legislate ; for only a rule created b}' the sovereign

power of a State acting in its legislative capacit\-, can be deemed a

law enacted by a State ; and if the State has so limited its sovereign

power that it no longer extends to a particular subject, manifestly it

cannot, in an}' proper sense, be said to enact laws thereon. Enter-

taining tliese views, we are brought directly and unavoidably to th e

consideration of the question, whether the grant of the commercia l

power to Congress did per se deprive the States of all power to regu-

la te pilots . This question has never been decided bj' this court, nor,

in our judgment, has any case depending upon all the considerations

which must govern this one, come before this court. The grant of

commercial power to Congress does not contain any terms which ex-

pressly exclude the States from exercising an authority over its subject-

matter. If they are excluded, it must be because the nature of the

power thus granted to Congress requires that a similar authorit}'

should not exist in the States. If it were conceded on the one sid e

that the nature of this power, like that to legislate for the District of

Columbia, is absolutely and totally repugnant to the existence of

similar power in the States, probably no one would deny that the gran t

of the power to Congress, as effectually and perfectly excludes the

States from all future legislation on the subject, as if express words
had been used to exclude tliem . And on the other hand, if it were

admitted that the existence of this power in Congress, like the power

of taxation, is compatible with the existence of a similar power in tlie

States, then it would be in conformity with the contemporary exposi-

tion of the Constitution (" Federalist," No. 32), and with the judicial

construction given from time to time by this court, after the most

deliberate consideration, to hold that the mere grant of such a power

to Congress, did not imply a prohibition on the States to exercise the

same power ; that it is not the mere existence of such a power, but its

exercise by Congress, which may be incompatible with the exercise

o f the same power by the States, and that the States may legislate in

the absence of congressional regulations . Stnrges v. Crowniv shield,

4 Wheat. 19.3 ; Houston v. Moore, 5 Wheat. 1 ; Wilson v. Blackbird

Crepk Co., 2 Pet. 2.51.

The diversities of opinion, therefore, which have existed on this

subject have arisen from the different views taken of the nature of

this power. But when the nature of a power like this is spoken of,

when it is said that the nature of the power requires that it should

be exercised exclusively by Congress, it must be intended to refer
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to the subjects of that power, and to sa}^ they are of such a nature

as to require exclusive legislation by Congress. Now, the power to

regulate commerce, embraces a vast field, containing not only many,

but exceedingl}- various subjects, quite unlike in their nature ; some

imperatively demanding a single uniform rule, operating equally ou

the commerce of the United States in ever\- port ; and some, like the

subject now in question, as imperatively demanding that diversity,

which alone can meet the local necessities of navigation.

Either absolutely to affirm, or deny that the nature of this power
requires exclusive legislation by Congress, is to lose sight of the natu re

of the subjects of this power, and to assert concerning all of them, what ^
^

is really applicable but to a part. Whatever subjects of this power are ^pci/:>~

-^ J in their nature national, or admit^onlj) of one uniform system, or plan QjeAAAM^-^
of regulation, may justly be said to be of such a nature as to require -

/UjxJljL^
exclusive legislation by Congress. That this cannot De amrmecl of / At
laws for the regulation of pilots and pilotage, is plain. The Act of ^'^'^^ ^
1789 contains a clear and authoritative declaration by the first Con- ^ iAAt.c/^6-

gress, that the nature of this subject is such that until Congress . /m-^i^
should find it necessar}- to exert its power, it should be left to the '^^.^ -v—

legislation of the States ; that it is local and not national ; that it is 6^ l^ CA/i-'.

likel}' to be the best provided for, not bj' one system, or plan of regula-

tions, but b}' as many as the legislative discretion of the several States

should deem applicable to the local peculiarities of the ports within

tlieir limits.

Viewed in this light, so much of this Act of 1789, as declares that

pilots shall continue to be regulated '•' b}^ such laws as the States ma}'

respectively hereafter enact for that purpose," instead of being held to

be inoperative, as an attempt to confer on the States a power to legis-

late, of which the Constitution had deprived them, is allowed an apt)ro -

priate and important signification . It manifests the understanding of

Congress, at the outset of the government, that the nature of tliis

subject is not such as to require its exclusive legislation. The practice

of the States, and of the national government, has been in confo rm i t

y

with this declaration, from the origin of the national government to

this time ; and the nature of the subject when examined, is such as to

leave no doubt of the superior fitness and propriety, not to say the

absolute necessity, of different systems of regulation, drawn from local

knowledge and experience, and conformed to local wa nts. How, the n,

can we say that, by the mere grant of power to regulate commerce,

the States are deprived of all the power to legislate on this subj ect,

because from the nature of the power the legislation of Congress musl
be exclusive? This would be to affirm that the nature ot the power is,

in this case, something different from the nature of the subject to

which, in such case, the power extends, and th at the nature of the

power necessarily demands, in all cases, exclusive legislation by Con -

gress, while the nature of one of the subjects of that power, not only
does not require such exclusive legislation, but may be best provided
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for by many different systems enacted by the States, in conrorm ity

with the circumstances of the ports within their limits. In coiistri.i ing

an instrument designed for the formation of a government, and in

determining the extent of one of its important grants of power to legis-

late, we can make no such distinction between the nature of the power

and the nature of the subject on which that power was intended |)rac-

tically to operate, nor consider the grant more extensive b\- affirming

of the power what is not true of its subject now in question.

I t is the opinion of a majority of the court that the mere grant to

Congress of the powder to regulate commerce, did not deprive the IStates /

of power to regulate pilots, and that altliough Congress has legislated

on this subject, its legislation manifests an intention, with a single

exception, not to regulate this subject, but to leave its regulation to

the several States. ( To these precise questions, which are all we are

called on to decide, this opinion must be understood to be confin ed.

It does not extend to the question what other subjects, under the com-

mercial power, are within the exclusive control of Congress, or may be ., ,

regulated by the States in the absence of all congressional legislation ; /yJ

nor to the general question, how far an}' regulation of a subject by

Congress, may be deemed to operate as an exclusion of all legislation

b}' the States upon the same subject. We decide the precise questions

before us, upon what we deem sound principles, applicable to this

particular subject in the state in which the legislation of Congress has

left it. We go no further.

We have not adverted to the practical consequences of holding that

the States possess no power to legislate for the regulation of pilots,

though in our apprehension these would be of the most serious impor-

tance. For more than sixty years this subject has been acted on b}'

the States, and the systems of some of them created and of others

essentialh' modified during that period. To hold that pilotage fees

and penalties demanded and received during that time have been

illegally exacted, under color of void laws, would work an amount of

mischief which a clear conviction of constitutional duty, if entertained,

must force us to occasion, but which could be viewed by no just mind

without deep regret. Nor would the mischief be limited to the past.

If Congress were now to pass a law adopting the existing State laws,

if enacted without authority, and in violation of the Constitution, it

woujd seem to ns to be a new and questionable mode of legislatio n.

If the grant of commercial power in the Constitution has deprived

the States of all power to legislate for the regulation of pilots, if the ir

laws^n this subject are mere usurpations upon the exclusive power of

the general government, and utterly void, it may be doubted whether

Congress could, with propriety, recognize them as law'S, and adop

t

them f.s its own acts
;
and how are the legislatures of the States to pro-

ceed in future, to watch over and amend these laws, as the progressive

wants of a growing commerce will require, when the members of those

legislatures are made aware that the^^ cannot legislate on this subject
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without violatino: the oaths they have taken to support the Constitution

of the_United States?

We are of opinion that this State law was enacted by virtue of a

power resitlina^ in the State to legislate, that it is not in contiict with

any law of Congress
;
that it does not interfere with any s^'stem which

Conoress has established by making regulation s, or by intention ally

leaving individuals to their own unrestricted action ; that this law is

tlierefore valid , and the judgment of the Supreme Court of Pennsyl-

vania in each case must be affirmed .

^

McLean, J., and AVayne, J., dissented; and Daniel, J., although

he concurred in the judgment of the court, yet dissented from its

reasoning.

[Justices McLean and Daniel, gave separate opinions, which are

omitted.! ^

p^ /stccUy^xi^o CK kojJ^

THE STATE OF PENNSYLVANIA v. THE WHEELING AND /^^^ (^^

BELMONT BRIDGE COMPANY, et al. ^ j 4 .^
Supreme Court of the United States. 1855. r^ix^

[18 Howard, 421 .] C=/Vfcfr'^'^^^'f^''**^'^

[This case was one of original jurisdiction in this court, being a suit _,^ 3- «J«^-

in equity wiiere a State was party plaintiff. The principal case is y. /z^cij^
reported in 13 How. 518. See also s. c. 9 How. 647 (1850), and 11 ^ "y ,.

How. 528 (1851).^ The case was now heard on several motions to t^ A/vW^^

1 This was Mr. Justice Curtis's first constitutional opiniou. — Ed. >^
2 McLean, J., in his opinion (p. 324) said: "That a State may regulate foreign /\(XA/^^^ •

commert'e, or commerce among tlie States, is a doctrine which has been advanced by Hru^^^
individual judges of this court ; but never before, I believe, has such a power been CL^T^^^^ /
sanctioned by the decision of this court."— Ed. /

^ The case (13 How. 518) was an original bill in equity in the Supreme Court of <\ -^"^^-^^

the United States, brought by the State, asking an injunction against the building of /^a>^A^(^^^ ^
the defendant's bridges, and, by supplemental hill, for an abatement of the completed / (J ' J A/
bridge as a public nuisance. It was found as a fact that the bridge was an obstruc- ^/l*^ 7\n^ pp
tion to the free navigation of the Ohio River, and that a certain change in the struc- /ivtJi''^^
tare would remove the obstruction. yi_yA/'<Zy^ ^r

The Statute of Virginia which authorized the building of the bridge provided that /U/Y^rv-A
it should not obstruct navigation

; and that if such obstruction should be found to / ,

exist and were not immediately remedied, the bridge should be subject to abatement /7///0 f^-*-*^-
as a public nuisance. The court in May, 1852, decreed that certain changes should be *^

'^V V
made in the bridge, or in the alternative, certain changes in the cliannel of the river, ([^ • ^TA<^^^
by the first Monday in February, 1853. In the opinion of the court (13 How. 518, C' -

565, 566) McLean, ,7., after citing the above-named provisions of the Virginia statute, ^ H^cx^'— 'i

said :
" This is a full recognition of the public right on this great highway, and the / C

grant to the Bridge Company was made subject to that right. CC-GA^ ^
" It is objected that there is no Act of Congress prohibiting obstructions on the Ohio (^ >fTx ^v'l^'^l^

River, and that until there shall be such a regulation, a State, in the construction of /f
bridges, has a right to exercise its own discretion on the subject. U

" Congress have not declared in terms that a State, by the construction of bridges, or ^^i-^^'^^

VOL. It. — 119 . .
,
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enforce the original decree b}' process of attachment for contempt, and

in regard to an injunction granted by Mu. Justice Gkier in vacation

against the Bridge Compan}-, which tlie company had disregarded.]

Mr. EdiL-in M. Stanton, for comi)hiinaut ; Mr. Johnson and Mr.

Charles M. Russell, for defendants.

Mr. Justice Nelson delivered the opinion of the court.

The motion in this case is founded upon a bill filed to carry into exe-

cution a decree of the court, rendered against the defendants at the

adjourned term in May, 1852, which decree declared the bridge erected

by them across the Ohio River, between Wheeling and Zane's Island, to

be an obstruction of the free navigation of the said river, and thereby

occasioned a special damage to the plaintiff', for which there was not an

adequate remedy at law, and directed that the obstruction be removed,
either by elevating the bridge to a height designated, or by abatement.

Since the rendition of this decree, and on the 31st August, 1852,

an Act of Congress has been passed as follows: "That the bridges

across the Ohio River at Wheeling, in the State of Virginia, and at

otherwise, shall uot obstruct tlie navigation of the Ohio, but they have regulated navi-

gatiou upou it, as before remarked, by licensing vessels, establishing ports of entry,

imposing duties upon masters and otlicr officers of boats, and inflicting severe penal-

ties for neglect of those duties, by which damage to life or property lias resulted.

And they have expressly sanctioned the compact made by Virginia with Kentucky,

at the time of its admission into the Union, 'that the use and navigation of the river

Ohio, so far as the territory of the proposed State, or the territory that shall remain

within the limits of this Commonwealth lies thereon, shall be free and common to the

citizens of the United States.' Now, an obstructed navigation cannot be said to be

free. It was, no doubt, in view of this compact, that in the charter for the bridge, it

was required to be so elevated, as not, at the greatest height of the water, to obstruct

navigation. Any individual may abate a public nuisance. 5 Bac. Ab. 797 ; 2 Koll.

Ab. 144, 14.5 ; 9 Co. 54 ; Hawk. P. C. 75, § 12.

" This compact, by tiie sanction of Congress, has become a law of the Union. AVhat

further legislation can be desired for judicial action ? In the case of Green el al. v.

Biddle, 8 Wheat. 1 , this court held that a law of the State of Kentucky, which was in

violation of this compact between Virginia and Kentucky, was void; and they say

this court has authority to declare a State law unconstitutional, upon the ground of

its impairing the obligation of a compact between different States of the L'nion.

"The case of Wihon v. Tho. Blackbird Creek ifarsh Company, 2 Pet. 250, is different

in princi])le from the case before us. A dam was built over a creek to drain a marsh,

re<)uired by the unhealthiness it produced. It was a small creek, made navigable by
the flowing of the tide. The Chief Ju.stice said it was a matter of doubt, whetlier the

small creeks, which the tide makes navigable a short distance, are within the general

commercial regulation, and that, in such cases of doubt, it would be better for the

court to follow the lead of Congress. Congress have led in regulating commerce on
the Ohio, which brings the case within the rule above laid down. The facts of the

two oases, therefore, instead of being alike, are altogether different.

" No State law can hinder or obstruct the free use of a license granted under an Act
of Congress. Nor can any State violate the compact, sanctioned as it has been, by
obstructing the navigation of the river. More than this is not necessary to give a
civil remedy for an injury done by an obstruction. Congress might punish such an
act criminally, but until they shall so provide, an indictment will not lie in the courts
of the United States for an obstruction which is a public nuisance. But a public
nuisance is also a private nuisance, where a special and an irremediable mischief is

done to an individual."— Ed.
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Bridgeport, in the State of Ohio, abutting on Zane's Island, in said

river, are hereb}- declared to be lawful structures in their present

positions and elevations, and siiall be so held and taken to be, any-

thing in the law or laws of the United States to the contrary notwith-

standing."

And further: "That the said bridges be declared to be and are

established post-roads for the passage of the mails of the United

States, and tliat the Wheeling and Belmont Bridge Company are

authorized to have and n)aintaiu tlieir bridges at their present site

and elevation ; and the officers and crews of all vessels and boats

navigating said river are required to regulate the use of their said

vessels, and of any pipes or chimneys belonging thereto, so as not to

interfere with the elevation and construction of said bridges."

The defendants rely upon this Act of Congress as furnishing author-

ity for the continuance of the bridge as constructed, and as supersed-

ing tlie effect and operation of the decree of the court previously

rendered, declaring it an obstruction to the navigation.

On the part of the plaintiff, it is insisted that the Act is unconstitu-

tional and void, which raises the principal question in the case.

In order to a proper understanding of this question it is material to

recur to the ground and principles upon which the majority of the

court proceeded in rendering the decree now sought to be enforced.

The bridge had been constructed under an Act of the Legislature of

the State of Virginia ; and it was admitted that Act conferred full au-

thority upon the defendants for the erection, subject only to the power
of Congress in the regulation of commerce. It was claimed, however,

that Congress had acted upon the subject and had regulated the navi-

gation of the Ohio River, and had thereby secured to the public, by
virtue of its authority, the free and unobstructed use of the same ; and
that the erection of the bridge, so far as it interfered with the enjoy-

ment of this use, was inconsistent with and in violation of the Acts of

Congress, and destructive of the riglit derived under them ; and that,

to the extent of this interference with the free navigation of the river,

the Act of the Legislature of Virginia afforded no authority or justifica-

tion. It was in conflict with the Acts of Congress, which were the

paramount law.

This being the view of the case taken by a majority of the court,

they found no difficulty in arriving at the conclusion, that the obstruc-

tion of the navigation of the river, b}' the bridge, was a violation of the

right secured to the public by the Constitution and laws of Congress,

nor in applying the appropriate remed}- in behalf of the plaintiff. The
ground and principles upon which the court proceeded will be found

reported in 13 How. 518.

Since, however, the rendition of this decree, the Acts of Congress,

already referred to, have been passed, b}' which the bridge is made a

post-road for the passage of the mails of the United States, and the

defendants are authorized to have and maintain it at its present site
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and elevation, and requiring all persons navigating the river to regulate

such navigation so as not to interfere with it.

So far, therefore, as this bridge ereated an obstruction to the free

navigation of tlie river, in view of the previous Acts of Congress, the}'

are to be regarded as modified by this subsequent legislation ; and,

although it still ma}' be an obstruction in fact, is not so in the con-

templation of law. We have already said, and the principle is un-

doubted, that the Act of the Legislature of Virginia conferred full

authority to erect and maintain the bridge, subject to the exercise of

the power of Congress to regulate the navigation of the river. That

body having in the exercise of this power regulated the navigation

consistent with its preservation and continuation, the authority to

maintain it would seem to be complete. That authority combines the

concurrent powers of both governments, State and Federal, which,

if not sutiicient, certainly none can be found in our system of

government.

We do not enter upon the question, whether or not Congress possess

the power, under the authority in the Constitution " to establish post-

otiices and post-roads," to legalize this bridge ; for, conceding that no

such powers can be derived from this clause, it must be admitted

that it is, at least, necessarily included in the power conferred to

regulate commerce among the several States. The regulation of

commerce includes intercourse and navigation, and, of course, the

power to determine what shall or shall not be deemed in judgment

of law an obstruction to navigation ; and tliat power, as we have

seen, has been exercised consistent with the continuance of the

bridge.

But it is urged, that the Act of Congress cannot have the effect and

operation to annul the judgment of the court already rendered, or the

rights determined thereby in favor of the plaintiff. This, as a general

proposition, is certainly not to be denied, especially as it respects ad-

judication upon the private rights of parties. When they have passed

into judgment the right becomes absolute, and it is the duty of the

court to enforce it.

The case before us, however, is distinguishable from this class of

cases, so far as it respects that portion of the decree directing the

abatement of the bridge. Its interference with the free navigation of

the river constituted an obstruction of a public right secured by Acts of

Congress.

But, although this right of navigation be a public right common to

all, yet a private party sustaining special damage by the obstruction

may, as has been held in this case, maintain an action at law against

the party creating it, to recover his damages ; or, to prevent irrepar-

able injury, file a bill in chancery for the purpose of removing the

obstruction. In both cases, the private right to damages, or to the

removal, arises out of the unlawful interference with the enjoyment of

the public right, which, as we have seen, is under the regulation of
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Congress. Now, we agree, if the remedy in this ease had been an

action at law, and a judgment rendered in favor of the plaintiff for

damages, the right to these would have passed beyond the reach of the

power of Congress. It would have depended, not upon the public

right of the free navigation of the river, but upon the judgment of the

court. The decree before us, so far as it respects the costs adjudged,

stands upon the same principles, and is unaffected by the subsequent

law. But that part of the decree, directing the abatement of the ob-

struction, is executory, a continuing decree, wliich requires not only

the removal of the bridge, but enjoins the defendants against any

reconstruction or continuance. Now, whether it is a future existing or

continuing obstruction depends upon the question whether or not it

interferes with the right of navigation. If, in the mean time, since the

decree, this right has been modified by the competent authority, so that

the bridge is no longer an unlawful obstruction, it is quite plain the

decree of the court cannot be enforced. There is no longer any inter-

ference with the enjoyment of the public right inconsistent with law,

no more than there would be where the plaintiff himself had consented

to it, after the rendition of the decree. Suppose the decree had

been executed, and after that the passage of the law in question,

can it be doubted but that the defendants would liave had a right

to reconstruct it? And is it not equally clear that the right to main-

tain it, if not abated, existed from the moment of the enactment?

A class of cases that have frequently occurred in the State courts

contain principles analogous to those involved in the present case.

The purely internal streams of a State which are navigable belong to

the riparian owners to the thread of the stream, and, as such, the}'

have a right to use the waters and bed beneath, for their own private

emolument, subject only to the public right of navigation. The}' may
construct wharves or dams or canals for the purpose of subjecting the

stream to the various uses to which it ma}' be applied, subject to this

public easement. But, if these structures materially interfere with the

public right, the obstruction may be removed or abated as a public

nuisance.

In respect to these purely internal streams of a State, the public

right of navigation is exclusively under the control and regulation

of the State legislature ; and in cases where these erections or obstruc-

tions to the navigation are constructed under a law of the State, or

sanctioned by legislative authority, the}- are neither a public nuisance

subject to abatement, nor is the individual who may have sustained

special damage from their interference with the public use entitled to

any remedy for his loss. So far as the public use of the stream is con-

cerned, the legislature having the power to control and regulate it, the

statute authorizing the structure, though it may be a real impediment

to the navigation, makes it lawful. 5 Wend. 448, 449; 15 lb. 113;

17 T. R. 195 ; 20 lb. 90, 101 ; 5 Cow. 165.

It is also urged that this Act of Congress is void, for the reason that
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it is inconsistent with the compact between the States of Virginia and

Kentucky, at the time of tlie admission of the latter into the Union, by

which it was agreed, " that the use and navigation of the river Ohio,

so far as tlie territory of tlie proposed, or the territory that shall remain

within the limits of this Commonwealth, lies thereon, shall be free and

common to the citizens of the United States," and which compact was
assented to by Congress at the time of the admission of the State.

This court held, in the case of Green et al. v. JBiddle^ 2 Wheat. 1,

that an Act of the Legislature of Kentucky in contravention of the

compact was null and void, within the provision of the Constitution

forbidding a State to pass any law impairing the obligation of

contracts. But that is not the question here. The question here

is, whether or not the compact can operate as a restriction upon

the power of Congress under the Constitution to regulate commerce

among the several States ? Clearly not. Otherwise Congress and two

States would possess the power to modif3" and alter the Constitution

itself. . . .

[Justices McLean, Grier, and Wayne dissented on the points above

discussed.] ^

1 See Willamette Iron Bridge Co. v. Hatch, infra, p. 2075.

The Wheeling Bridge case has sometimes been misunderstood. In Devne et al. v.

The Penrose Fern/ Bruhje Co.., 3 Am. Law Reg. 79 (18.54) Grier, J., in granting a

preliminary injunction, said of it :
" It is there decided that, although the courts of the

United States cannot punish by indictment the erection of a nuisance on our public

rivers, erected bv authority of a State, yet that as Courts of Chancery they ma}- inter-

fere at the instance of an individual or corporation, wlio are likely to suffer some

special injurv, and prohibit by injunction the erection of nuisances to the navigation

of tlie great navigable rivers leading to ports of entry within a State."

In Milnor v. The N. J. R. R. Co. et al., 6 Am. Law Keg. G (18.57) ; s. c. sub nam.

The Passaic Bridge, 3 Wall. 782, in dismissing bills where, in somewhat similar

cases, preliminary injunctions had been granted, the same Justice, after saying that

the above quoted " dictum " was not well founded, said :
" The fact that Pittsburg has

been made a port of entry may have been mentioned [in the W^heeling Bridge case] as

an additional or cumulative reason why Virginia should not be allowed to license a

nuisance on the Ohio, below that city. But the question whether the power to regu-

late bridges over navigable rivers wholly within the bounds of a State, could be exer-

cised by it below a port of entry, and whether the establishment of such a port did

ipso facto divest the State of such a power, was not in that case, and therefore not de-

cided. This assertion will be fully vindicated b\- a careful examination of tiie record in

that case."

In South Carolina v. Georgia, 93 U. S. 4 (1876), an Act of Congress had provided

for making certain improvements in the harbor of the city of Savannah. The
Savannah Biver flows by the city in two channels. The improvement consisted in an

attempt by means of a crib dam, at a point called the cross-tides, to divert water

enough from the back riA-er channel into that of the front river, to make a depth

there of fifteen feet at low water. The State of South Carolina filed a bill in equity

in the Supreme Court of the L'nited States praying for an injunction restraining the

State of Georgia, the Secretary of War. and certain other officials of the L'nited

States, from "obstructing or interrupting" the navigation of the Savannah River, in

violation of the compact entered into between the States of South Carolina and
Georgia on April 24, 1787. In dismis.sing the bill, the court (Stronr, J.), said :

" We do not perceive that, in this suit, the State of South Carolina stands in any
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better position than that which she wouhl occupy if the compact of 1787 between her-

self and Georgia had never been made. That compact defined tiie boundary between

tiie two States as the most northern branch or stream of the river 8avannali from the

sea, or mouth of the stream, to the fork or confluence of the rivers then called Tugo-

loo and Keowee. [A summary of the second article is here given.] But it matters

not to this case how the riglit was accjuired, whether under the compact or not, or

what the extent of the right of South Carolina was in 1787. After the treaty between

the two States was made, both the parties to it became members of the United States.

Both adopted the Federal Constitution, and thereby joined in delegating to the gen-

eral government the right to ' regulate commerce with foreign nations, and among
the several States.' Wh.atever, tlierefore, may have been their riglits in the naviga-

tion of the Savannah River before they entered the Union, either as between them-

selves or against otliers, they both agreed that Congress might tliereafter do every

thing which is within the power thus delegated. That the power to regulate

interstate commerce, and commerce with foreign nations, conferred uj)on Congress

by the Constitution, extends to the control of navigable rivers between States —
rivers that are accessible from other States, at least to the extent of improving their

navigability — has not been questioned during the argument, nor could it be with

any show of reason. . . .

" But it is insisted on behalf of the complainant, that, tliough Congress may have

the power to remove obstructions in the navigable waters of the United States, it has

no right to authorize placing obstructions therein ; that while it may improve naviga-

tion, it may not impede or destroy it. Were this conceded, it could not affect our

judgment of the present case. The record exhibits that immediately above the city

of Savannah the river is divided by Hutchinson's Island, and tliat there is a natural

channel on each side of the island, both uniting at the head. The obstruction com-
plained of is at the point of divergence of the two channels, and its purpose and prob-

able effect are to improve the southern clianncl at the expense of the northern, by
increasing the flow of the water througli the former, thus increasing its depth and
water-way, as also the scouring effects of the current. The action of the defendants
is not, therefore, the destruction of the navigation of the river. True, it is obstruct-

ing the wp,ter-way of one of its channels, and compelling navigation to use the other
channel; but it is a means employed to render navigation of the river more con-
venient,— a mode of improvement not uncommon. The two channels are not two
rivers, and closing one for the improvement of the other is in no just or legal sense
destroying or impeding the navigation. If it were, every structure erected in the bed
of the river, whether in the channel or not, would be an obstruction. It might be a
light-house erected on a submerged sand-bank, or a jetty pu.'^hed out into the stream
to narrow the water-way, and increase the depth of water and the direction and the
force of the current, or the pier of a bridge standing where vessels now pass, and
where they can pass only at very high water. The impediments to navigation
caused by such structures are, it is true, in one sense, obstructions to navigation"; but,
so far as they tend to facilitate commerce, it is not claimed that they are unlawful. In
what respect, except in degree, do they differ from the acts and constructions of which
the plaintiff complains? All of them are obstructions to the natural flow of the river,

yet all, except the pier, are improvements to its navigability, and consequently they
add new facilities to the conduct of commerce. It is not, however, to be conceded
that Congress has no power to order obstructions to be placed in the navigable waters
of the United States, either to assi.st navigation or to change its direction by forcing it

into one channel of a river rather than the other. It may build light-houses in the bed
of the stream. It may construct jetties. It may require all navigators to pass along
a prescribed channel, and may close any other channel to their passage. If, as we
have said, the United States have succeeded to the power and rights of the several
States, so far as control over interstate and foreign commerce is concerned, this is

not to be doubted. Might not the States of South Carolina and Georgia, by mutual
agreement, have constructed a dam across the cross-tides between Hntchins(m and
Argyle Islands, and thus have confined the navigation of the Savannah Eiver to the
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In The Passaic Bridges, 3 Wall. (Appendix), 782 (1857), s. c. sub

nom. Milnor v. iV". J. R. R. Co. et al., G Am. Law Reg. 6, in the Circuit

Court of the United States for New Jersey, a bill was filed by citizens

of New York owning wharves in Newark, New Jersey, to restrain the

New Jersey Railroad Company from building two bridges over the

Tassaic River, one in the city and one about two miles and a half below

the region of the cit}- wharves. The bridges were authorized by a

statute of New Jersey. The reporter states that the river had its

springs, course, and outlet wholly in New Jersey. Though a small

and narrow river, it is navigable for sloops, schooners, and the smaller

class of steamboats, as far as the tide flows, which is some distance

above Newark. At the upper end, above the city, there were several

bridges with small draws, and difficult to pass, all of which were erected

by authority of the State, and one of them more than fifty years ago.

The city had been made a port of entry b\' Act of Congress, and the

United States had surveyed the channel, built two lighthouses, " fog-

lights," spar-buoys, etc. The citj- had some little foreign commerce,

and some with ports of other States ; but vastly the largest portion of

it all was with New York, to wdiich it had become, in some sort, a

manufacturing suburb, and nearly all this was carried on by the rail-

road, whose contemplated bridges the bill now sought to restrain.

Grier, J., for the court, said: "That the proposed bridges will in

some measure cause an obstruction to the navigation of the river, and

some inconvenience to A'essels passing the draws, is certainly true.

Every bridge may be said to be an obstruction on the channel of a

river, but it is not necessarily a nuisance. Bridges are highways, as

southern channel ? Miglit they not have done this before they surrendered to the

Federal government a portion of their sovereignty ? Might they not have constructed

jetties, or manipulated the river, so that commerce could have been carried on exclu-

sively through the southern channel, on the south side of Hutchinson's Island 1 It is

not thought that these questions can be answered in the negative. Then wliy may
not Congress, succeeding, as it has done, to the authority of the States, do the same
thing ? Why may it not confine the navigation of tbe river to the channel south of

Hutchinson's Island ; and why is this not a regulation of commerce, if commerce in-

cludes navigation? We think it is such a regulation.

" Upon this subject the case of Pennsylvania v. The Wlieeiing and Belmont Bridge

Co., 18 How. 421, is in.structive. There it was ruled that the power of Congress to

regulate commerce includes the regulation of intercourse and navigation, and conse-

quently the power to determine what shall or shall not be deemed, in the judgment of

law, an obstruction of navigation. It was, therefore, decided that an Act of Congress

declaring a bridge over the Ohio River, which in fact did impede steamboat naviga-

tion, to lie a lawful structure, and requiring the officers and crews of vessels navigat-

ing the river to regulate their vessels so as not to interfere with the elevation and
construction of the bridge, was a legitimate exercise of the power of Congress to reg-

ulate commerce. It was further ruled that tbe Act was not in conflict with the pro-

vision of the Constitution whi( li declares that no preference shall be given, by any
regulation of commerce or revenue, to the ports of one State over those of another.

The judgment in that case is, also, a sufficient answer to the claim made by the present

complainant, that closing the channel on the South Carolina side of Hutchinson's
Island is a preference given to the ports of Georgia forbidden by this clause of the
Constitution."— Ed.
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necessary to the commerce and intercourse of the public as rivers. That

which the public convenience imperatively demands cannot be called a

public nuisance because it causes some inconvenience, or affects the

private interests of a few individuals.

"Now if every bridge over a navigable river be not necessaril}' a nui-

sance, but may be erected for the public benefit, without being considered

in law or in fact a nuisance, though certainly an inconvenience affecting

the navigation of the river, the question recurs, who is to judge of

this necessity? Wiio shall say what shall be the height of a pier, the

width of a draw, and how it shall be erected, managed, and controlled?

Is this a matter of judicial discretion or of legislative enactment? Can

that be a nuisance which is authorized by law ? Does a State lose the

great police power of regulating her own highways, and bridges over

her own rivers, because the tide may flow therein, or as soon as tliey

become a highway to a port of entr}^ within her own borders? In the

course of seventy years' practical construction of the Constitution, no

Act of Congress is to be found regulating such erections, or assuming

to license a bridge over such a river, wholly within tlie jurisdiction of a

State, if we except the doubtful precedent of the Cumberland Road
;

and during all this time States have assumed and exercised this

power. If we now denj' it to the States, where do we find any authority

in tlie Constitution or Acts of Congress for assuming it ourselves ?

'• These are questions which must be resolved before this court can

constitute itself ' arbiter pontium^ and assume the power of deciding

where and when the public necessity demands a bridge, what is suffi-

cient draw, or how much inconvenience to navigation will constitute a

nuisance.

'• The complainants in these bills, in order to show jurisdiction in the

court, have stated themselves to be citizens of the State of New York.
Their right to a remedy in the courts of tlie United States is not asserted,

on account of the subject-matter of the controversy ; nor do they allege

any peculiar jurisdiction as given to us by any Act of Congress, but rest

upon their personal right as citizens of another State to sue in this

tribunal. It is plain, by their own showing, that they can demand no
other remedy from this court than would be administered by the tribu-

nals of the State of New .Jersey in a suit lietween her own citizens.

A citizen of New York who purchases wharves in Newark, or owns a

vessel navigating to that port, has no greater right than the citizens of
New Jersey. A court of chancery in New Jersey would not interfere

with the course of public improvements antliorized by the State, at the
instance of a wharf owner, on the suggestion that a change in the loca-

tion of a bridge would cause a depreciation in the value of his property.

This is not a result for which (if the court can give any remedy at all) it

will interfere by injunction. The court has no power to arrest the course
of public improvements on account of their effects upon the value of

property, appreciating it in one place and depreciating it in another.

If special damage occurs to an individual, the law gives him a remedy

:
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but be cannot recover, either in a court of law or equity, special dam-
age as for a common nuisance, if the erection complained of be not a

nuisance. A bridge authorized by the State of New Jersey cannot be

treated as a nuisance under tlie laws of New Jersey. That the police

power ot a State includes the regulation of highways and bridges within

its boundaries has never been questioned. It tlie legislature has declared

that bridges erected with draws of certain dimensions will not so impede
the commerce of the river as to be injurious or become a public nuisance,

where can the courts of New Jersey find an}- authority for overruling,

reversing, or nullif\ ing legislative Acts on a subject-matter over which it

has exclusive jurisdiction 'i Admitting, for sake of argument, that Con-
gress, in the exercise of the commercial power, may regulate the height

of bridges on a public river in a State below a port of entry, or may forbid

their erection altogether, they have never yet assumed the exercise of

such a power ; nor liave they by any legislative Act conferred this power
on the courts. The bridges will not be nuisances by the law ofNew Jerse}'.

The United States has no common-law offences, and has passed no stat-

ute declaring such an erection to be a nuisance. If so, a court cannot

interfere by arbitrary decree either to restrain the erection of a bridge, or

to define its form and proportions. It is plain that these are subjects of

legislative, not judicial, discretion. It is a power which has always

heretofore been exercised b}- State legislatures over rivers wholly within

their jurisdiction, and where the rights of citizens of other States to

navigate the river are not injured for the sake of some special benefit to

the citizens of the State exercising the power. . . .

" The Passaic River, though navigable for a few miles within the State

of New Jersey, and therefore a public riA'er, belongs wholly to that State.

It is no highway to other States ; no commerce passes thereon from States

below the liridge to States above. Being the property of the State,

and no other State having any title to interfere with her absolute

dominions, she alone can regulate the harbors, wharves, ferries, or

bridges, in or over it. Congress has the exclusive power to regulate

commerce ; but that has never been construed to include the means

by which commerce is carried on within a State. Canals, turnpikes,

bridges, and railroads, are as necessar}- to the commerce between and

through the several States as rivers, yet Congress has never pretended

to regulate them. When a city is made a port of entry. Congress does

not thereby assume to regulate its harbor, or detract from the sover-

eign rights before exercised by each State over her own public rivers.

Congress mav establish j)ost-offices and post-roads ; but this does not

affect or control the absolute power of the State over its highways and
bridges. If a State does not desire the accommodation of mails at cer-

tain places, and will not make roads and bridges on which to transport

them. Congress cannot compel it to do so, or require it to receive favors

by compulsion. Constituting a town or city a port of entry is an Act
for the convenience and benefit of such place and its commerce ; but

for the sake of this benefit the Constitution does not require the State
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to surrender her control over the harbor or the highways leading to it,

either by land or water, provided all citizens of the United States enjoy

the same privileges which are enjoyed by her own.
" Whether a bridge over the Passaic will injurioiisU' affect the harbor

of Newark is a question wliich the people of New Jersey' can best deter-

mine, and have a right to determine for themselves. If the bridges be an

inconvenience to sloops and schooners navigating their port, it is no more

so to others than to them. I see no reason wh}- the State of New
Jersey, in the exercise of her absolute sovereigntj' over the river, ma\'

not stop it up altogether, and establish the liarbor and wharves of

Newark at the mouth of the river. It would affect the rights of no

other State ; it would still be a port of entry if Congress chose to con-

tinue it so. Such action would not be in conflict with an}' power vested

in Congress. A State may, in the exercise of its reserved powers, inci-

dentally affect sulijects intrusted to Congress without any necessary

collision. All raih'oads, canals, harbors, or bi'idges, necessarily affect

the commerce not only within a State, but between the States. Con-

gress, b}' conferring the privilege of a port of entry upon a city or

town, does not come in conflict with the police power of a State exer-

cised in bridging her own rivers below such port. If the power to

make a town a port of entr}' includes the right to regulate the means

by which its commerce is carried on, wh}' does it not extend to its turn-

pikes, railroads, and canals— to land as well as water? Assuming the

right (which I neither affirm nor deny) of Congress to regulate bridges

over navigable rivers below ports of entr}', 3-et not having done so, the

courts cannot assume to themselves such a power. There is no Act of

Congress or rule of law wliich courts could apply to such a case. It is

possible that courts might exercise this discretionary power as judi-

ciously as a legislative body, yet the praise of being ' a good judge

'

could hardly be given to one who would endeavor to ' enlarge his

jurisdiction' by the assumption, or rather usurpation, of such an unde-

fined and discretionary power.

" The police power to make bridges over its public rivers is as abso-

lutely and exclusively vested in a State as the commercial power is in

Congress ; and no question can arise as to which is bound to give way,
when exercised over the same subject-matter, till a case of actual colli-

sion occurs. This is all that was decided in the case of Wilson v.

The Blackbird Creek, &c., 2 Peters. 257. That case has been the subject

of much comment, and some misconstruction. It was never intended

as a retraction or modification of anything decided in Gibbons v. Ogden,

or to the exclusive power of Congress to regulate commence. Nor does

the Wheeling Bridge case at all conflict with either. The case of

Wilson V. The BlacJchircl Creek, c&c, governs this, while it has nothing

in common with that of the Wheeling bridge.

" The view taken by the court of this point dispenses with the necessity

of an expression of opinion on the questions on which so much testimonj'

has been accumulated : What is the proper width of draws on bridges
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over the Passaic ? How far the public necessity requires them ? What
is the eouiparative vahie of the commerce passing over or under them?

What the amount of inconvenience sucl\ draws may be to the naviga-

tion, and whether it is for the pubUc interest that this should be encount-

ered rather than the greater one consequent on the want of such bridges?

and, finally, the comparative merits of curved and straight lines in the

construction of railroads. These questions have all been ruled by the

Legislature of New Jerse}', having (as we believe) the sole jurisdiction

in the matter. They have used their discretion in a matter properly

submitted to it, and this court has neither the power to decide, nor the

disposition to say, that it has been injudiciously exercised.

I^ills dismissed loith costs.

[This case was carried to the Supreme Court of the United States,

and, after full argument, the court was equally divided. The judgment

below, therefore, stood affirmed. See 3 Wall. 794.]

In Sinnot v. Davenport, 22 How. 227 (1859), on error to the Su-

preme Court of Alabam a. Mu. Justice Nelson delivered the opinion of

the court.

This is a writ of error to the Supreme Court of the State of Alabama.

The suit was brought by the plaintiffs below, commissioners of pilotage

of the harbor of Mobile, against the steamboat "Bagaby," of which Sinnot,

the defendant, was master, to recover certain penalties for a violation

of the law of the State of Alabama, passed February 15, 1854, entitled

jXtA-t-*-*. fri^'^'^
" An Act to provide for the registration of the names of steamboat

owners. " [The substance of the first section appears below.] The sec-

ond section provides that if any person or persons, being owner or

owners of any steamboat, shall run, or permit the same to be run or

navigated, on any of the waters of the State, without having first filed

the statement as provided by the Act, he or they shall forfeit the sum

of $500, to be recovered in the name of tlie commissioners of pilotage

of the bay of Mobile, either by a suit against tlie owners or by attach-

ment against the boat, the one half to the use of the commissioners,

and the other half to the person or persons who shall first inform said

commissioners.

The steamboat " Bagaby " in question was seized and detained under

fa/A/- M^- *^'^ Act until discharged, on a bond being given to pay and satisfy any

-j^ -, . judgmen t that might be rendered in the su it. A judgment was subse-

/j^^^^-^^y- Quently rendered against the vessel in the city court of Mobile, for the

/Linr^^ penalty of $500, with costs, which on an appeal to the Supreme Cou rt

rULChv^ «^^< was aflirmed .

/? J The material facts in the ease are that the steamboat was engaged in

<^Vn<l'«^' " navigation and commerce between the city of New Orleans, in the State

of Louisiana, and the cities of Montgomery and Wetumpka, in the

State of Alabam a, and that she touched at the city of Mobile only in

/J

A_ the course of her navigation and trade between the ports and places

Jy^ O^ ^^'^^^ above mentioned ; that she was an American vessel, built at Pittsburg,

/^^

AA>-Cv./9. JcAwAXa.jl./».x^ ^ Ja.^^^ o^qi.A, yOM^
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in the State of Pennsylvania, and was duly enrolled and licensed in t\) rvy.'^^^^oc-

pursuance of the laws of the United Slates, and had been regularly ^,^^^. ^^_,^

cleared at tiie port of New Orleans for the ports of Montgomery and
j^-^Jfj. r, oMm.

Wetumpka, whither she was d.estined at the time of the seizure and .

deten tion under the Act in questio n. VLaA a^

The [) hiiutiffs in error, the master and stipulators in the court below, o/^t-^^^t-^'-^^'^^

insist^ that the judgmen t rendered against tliem is erroneous, upon the .j^^ l^ /U^'^
ground that the statute of the Legislature of the State of Alabama is /?

unconstitutional and void, it being in conflict with that clause in the
/^^^'^^^'^^y

Constitution which confers upon Congress the power '-'• to regulate 'lUf i^ <^'^-^^'~*~

commerce with foreign n ations and among the several States," and the ^ ^^ l^<i -

Acts of Congress passed in pursuance thereof. The Act of Congress y c ff
relied on is that of the 17th February, 1793, providing for tiie enrol- j

ment and license of vessels engaged in the coasting trade. The force nA o-a,'^''^^^-

and effect of this Act was examined in the case of Gibbons v. Ogden^ 9 ^ ^^ ^iaaaI'I^

Wh. 210, 214, and it was there held that vessels enrolled and licensed U . y

in pursuance of it had conferred upon tiiem as full and complete au- 4^ AyOtAH

thority to carry on this trade as was in the power of Congress to ^{^J^ j^^^Maj^

confer. The Chief Justice says (speaking of the first section) : " Tliis n /^ ^J,^^

section seems to the court to contain a positive enactment that the U .

vessels it describes shall be entitled to the privileges of ships or vessels tt^ irc/:^^^^^ •

employed in the coasting trade. These privileges cannot be se[>arated 1^j^M tiM

from the trade, and cainiot be enjoyed unless the trade may be prose- -/-^ / ia

cuted." Again, tlie court saj-, to construe these words otherwise than /^y^-^^

as entitling the ships or vessels described to carry on the coasting trade xAZ/t/® .^^^^

would be, we think, to disregard the apparent intent of the Act. And ^ JUHa^
again, speaking of tlie license provided for in the fourth section, tlie ^ / //
word " license" means permission or authority; and a license to (\o .aA^^ .

any particular thing is a permission or authorit}- to do that thing, J aaa/\ *~k

and, if granted by a person having power to grant it, transfers to the ^ ^/j//i/i_
grantee the riglit to do whatever it purports to authorize. It certain!}- ^^-T
transfers to him all the right which the grantor can transfer, to do what -ca^^Waa/^a/vv&^

is within the terms of tlie license. «j n-^z-vyaoi

The license is general in its terms, according to the form given in the

Act of Congress: "License is hereby granted for the said steamboat ^^j^ /xTaudL

(naming her) to be employed in carrying on the coasting trade for one •
.

year from tlie date hereof, and no longer." 0^
On looking into the Act of Congress regulating the coasting trade, it CKcid^^^^^^^^^^^^

will be found that many conditions are to be complied with by the own- yLjt/ijOiAA/^ ^
ers of vessels before the granting of the enrolment or license. 1. The y
vessel must possess the same qualifications, and the same requisites l^^^"^

.

must be complied with, as are made necessar}- to the registering of sliips'/^^-'^'s^'^ ::1^

or vessels engaged in the foreign trade by the Act of December 31, 1792. r\ ^ ua/^
These conditions are many aqd important, as will be seen by a refer- ,4

ence to the Act. 2. A bond must bo given by the husband or vi\-Ax\?i^\w^ "U^/yf'/C^
owner, and the master, with sureties to the satisfaction of the collec- /r

tor, conditioned that such vessel shall not be employed in any trade by
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which the United States shall be defrauded of its revenues ; and also

the master must make oath that he is a citizen of the United States

;

that the license shall not be used for any other vessel or any other

employment than that for which it is granted, or in any trade or busi-

ness in fraud of the public revenues, as a condition to the granting of

tlie license. These are the guards and restraints, and the onl}' guards

and restraints, which Congress has seen fit to annex to the privileges

of ships and vessels engaged in the coasting trade, and upon a com-

pliance with which, as we have seen, as full and complete authority is

conferred by the license to carry on the trade as Congress is capable of

conferring.

Now, the Act of the Legislature of the State of Alabama imposes an-

other and an additional condition to the privilege of carrying on this

trade within her waters, namely : the filing of a statement in writing, in

the office of the probate judge of Mobile County, setting forth : 1. The

name of the vessel; 2. The name of the owner or owners; 3. His or

their place or places of residence ; and 4. The interest each has in the

vessel. Which statement must be sworn to by the party, or his agent

or attorney. And the like statement, mutatis mutandis, is required to

be made each time a change of owners of the vessel takes place. Un-

less this condition of navigation and trade within the waters of Alabama

is complied with, the vessel is forbidden to leave the port of Mobile,

under the penalty of S500 for each offence.

If the interpretation of the court, as to the force and effect of the

privileges afforded to the vessel by the enrolment and license in the

case of Gibbons v. Ogden are to be maintained, it can require no argu-

ment to show a direct conflict between this Act of the State and the

Act of Congress regulating this trade. Certainly, if this State law can

be upheld, the full enjoyment of the right to carry on the coasting

trade, as heretofore adjudged by this court, under the enrolment and

license, is denied to the vessel in question.

If anything further could be necessary, we might refer to the enrol-

ment prescribed by the Act of Congress, by which it is made the duty

of the owner to furnish, under oath, to the collectors, all the informa-

tion required by this State law, and which is incorporated in the body

of the enrolment. Congress, therefore, has legislated on the very sub-

ject which the State Act has undertaken to regulate, and has limited its

regulation in the matter to a registry at the home port.

It has been argued, however, that this Act of the State is but the

exercise of a police power, which power has not been surrendered to

the general government, but reserved to the States ; and hence, even

if the law should be found in conflict with the Act of Congress, it must

still be regarded as a valid law, and as excepted out of and from the

commercial power.

This position is not a new one ; it has often been presented to this

court, and in every instance the same answer given to it. It was

strongly pressed in the New York case of Gibbons v. Ogden. The
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court, in answer to it, observed :
" It has been contended that if a law

passed by a State in the exercise of its acknowledged sovereignty comes

ill conflict with a law passed by Congress in pursuance of the Constitu-

tion, they affect the subject and each other, like equal opposing forces."

But, the court say, the framers of the Constitution foresaw this state of

things, and provided for it, by declaring the supremacy not only of

itself, but of the laws made in pursuance of it. The nullity of any Act

inconsistent with the Constitution is produced by the declaration that

the Constitution is the supreme law. The appropriate application of

that part of the clause which confers the same supremacy on laws and

treaties, is to such Acts of the State legislatures as do not transcend

their powers, but, though enacted in the execution of acknowledged

State powers, interfere with or are contrary to the laws of Congress,

made in pursuance of the Constitution, or some treaty made under the

authority of the United States. In ever}' such case, the Act of Con-

gress or treaty is supreme ; and the law of the State, though enacted in

the exercise of powers not controverted, must yield to it. The same

doctrine was asserted in the case of Brown v. The State of Maryland,

12 Wh. 448, 449, and in numerous other cases. (5 How. 573, 574, 57t),

581 ; 2 Peters, 251, 252 ; 4 Wh. 405, 406, 436.)

We agree, that in the application of this principle of supremacy of an
Act of Congress in a case where the State law is but the exercise of a

reserved power, the repugnance or conflict should be direct and posi-

tive, so that the two Acts could not be reconciled or consistently stand

together ; and, also, that the Act of Congress should have been passed
in the exercise of a clear power under the Constitution, such as that in

question.

The whole commercial marine of the country is placed by the Constitu-

tion under the regulation of Congress, and all laws passed by that body
in the regulation of navigation and trade, whether foreign or coastwise,
is therefore but the exercise of an undisputed power. When, therefore,

an Act of the Legislature of a State prescribes a regulation of the subject
repugnant to and inconsistent with the regulation of Congress, the State
law must give way

; and this, without regard to the source of power
whence the State legislature derived its enactment.
This paramount authority of the Act of Congress is not only con-

ferred by the Constitution itself, but is the logical result of the power
over the subject conferred upon that body by the States. They sur-
rendered this power to the general government ; and to the extent of
the fair exercise of it by Congress, the Act must be supreme.
The power of Congress, however, over the subject does not extend

further than the regulation of commerce with foreign nations and among
the several States. Bej-ond these limits, the States have not surren-
dered their power over the subject, and may exercise it independently
of any control or interference of the general government ; and there
has been much controversy, and probably will continue to be, both by
the bench and the bar, in fixing the true boundary line between the
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power of Congress unilcr the coiuraercial grant and the power reserved

to the States. But in all these discussions, or nearl\- all of them, it has

been admitted that if the Act of Congress fell clearly within the power

conferred upon that body by the Constitution, there was an end of the

controversy. The law of Congress was supreme.

These questions have arisen under the quarantine and health laws of

the States — laws im[)osing a tax upon imports and passengers, ad-

mitted to have been passed under the police power of the States, and

which had not been surrendered to the general government. The laws

of the States have been upheld by the court, except in cases where they

were in conflict, or were adjudged by the court to be in conflict, with

the Act of Congress.

Upon the whole, after the maturest consideration the court have been

able to give to the case, we are constrained to hold that the Act of the

Legislature of the State is in conflict with the Constitution and law of the

United States, and therefore void.

The judgment of the court below is reversed.^

Is Lemmoyi v. The FeopU, 20 N. Y. 562, 611 (1860), where slaves

^9y (~Q^ brought by their mistress into New York on their way from one slave

State to another, were discharged on habeas corpus (for the facts of the

case see supra, p. 496), the court (
Denio, J.) said : "It remains to

consider the eff'ect upon this case of the provision by which power is

given to Congress to regulate commerce among the several States.

. (Art. 1, § 8, t 3.) I f the slaves had been passing through the navi -

yc^i^ l/taAA/i^^^ gable waters o f this State in a vessel having a coasting license granted

^
'

(^
1 And so Foster v. Com'rs, 22 How. 244.

A^t-^^ rH^(i^
jjj jif^an V. N. 0., 112 U. S. 69 (1884), on error to the Sui>reme Court of Loui-

a^ C^ayif- siana, it wa.s held that an ordinance was void which imposed a licensee tax on tlie owner

of steam propellers engaged in the coasting trade, already duly enrolled and licensed

under the Acts of Congress. The court (Matthews, J.), after citing Gibbons v. Of/den

and Sinnot v. Davenport, said :
" The present case would seem to fall directly within

^. f the rule of these decisions, unless the fact that the ordinance of the city of New Orleans

Imi IcaJ'^''--"^ is the exercise of the taxing power of the State, can be supposed to make a material

difference. But since the case of Brown v. Maryland, 12 Wheat. 419, it has been

repeatedly decided by this court that when a law of a State imposes a tax under such

circumstances and with such effect as to constitute it a regulation of commerce, eitlier

/ /7 ^, foreign or interstate, it is void on that account. Telegraph Co. v. Texas, 10.5 U. S.

iiO^ ^'^''^''^
460, and cases there cited. . . . The sole occupation sought to be subjected to the tax

is that of using and enjoying the license of the United States to employ these particu-

lar vessels in the coasting trade ; and the State thus seeks to burden with an exaction,

fixed at its own pleasure, the very right to which the plaintiff in error is entitled under,

-yLc/U/A AA^t/tii
^°'^ which he derives from, the Constitution and laws of the United States. 1'he

IT
/

Louisiana statute declares expressly that if he refuses or neglects to pay tlie license

y^jJ^xJ^iV' '^'^'^ -tax imposed upon him, for using his boats in this way, he shall not be permitted to act

/ jj under and avail himself of the license granted bv the United States, but mav be en-

(MX /YUAri

I

joined from so doing by judicial proce.ss. The conflict between the two authorities is

ilirect and express . What the one declares may be done without the tax, the other

.
^

declares shall not be done except upon payment of the tax. In such an opposition,

/MKc lAy'c^Ml^he onlv question is. which is the superior authority; and reduced to that, it furnishes

) , its own answer." — Ed.
^ 0^^^

—

—

^('^^cLtA -{ycr^ti^j^ hiMut^^:^-^^ .y^ ^^^-^^^Coc^-U^ a O, ^^/XJly^A- /C^V-it^X^iCli^
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unde r the Act of Congress regulating the coasting trade, in the course t£( i^u^a.^^

of a voyage between two slave States, and in that situation had been Ua^km. ^^t^A
interrupted by the 0|jeration of the writ of habeas corp us, I am not ^tJLt>-e tLx.

prepared to say that they could have been discharged under tlie uro- nJi^^Jbu^'SJi^
vision of the statute. So if in the course of such a voyage they had ^ y
been landed on the territory of the State in consequence of a uiamie \x'^^^ ^

"^

accident or by stress of weather. In either case they would, in strict- J~"^''*^t

ness of language, have been introduced and brought into the State. //~
In the latter case, their being here being involuntary as regards the Z^;^

^ ^j '^daix^
ownej;^ they would not have been '

- brought here ' within tiie mean ing /

of the statute.
{
Case of the Brig Enterprise, in the decisions of the ^^.{/^'^^i^^

Connnission of Claims, under the Convention of 1853, p. 187.) But A^^^Cfvi^
the case does not present either of these features. [The court _.

here considers the principle to be derived from various Federal cases, lAi
/Q^'^'^^^^^

concluding with that of Cooley v. The Board of Wardens^ 12 -/C^-f-K^-i^

How. 299.] -/ 14^
" The application of the rule to the present case is plain. We will "^^-'t^'*

concede , for the purpose of the argument, that the transportation of ^7/ ^ay^^
slaves from one slaveholding State to another is an Act of interstate . ^

commerce, which may be legally protected and regulated by Fede ral -^'^^A^'''^

legi slation . Acts have been passed to regulate the coasting trade, so ^J, A ^"^"
that if these slaves had been in transitu between Virginia and Texas, ^ j ^jl

in a coasting vessel, at the time the habeas corpics was served, they /^^^"y '

could not have been interfered with while passing through the naviga- (li^ Ja^g//^^^^^

bl e waters of a free State by the authority of a law of such State. I^t _^ /hi^ '

they were not thus in transit at that time. Congress has not passed ^ /
any Act to regulate commerce between the States when carried on by ^-^-^i^ '^

land, or otherwise than in coasting vessels . But conceding that, in yLce^i^ (yd^
order to facilitate commerce among the States, Congress has power to

provide for precisely such a case as the prese nt— the case of persons ('

whose transportation is the subject of commercial intercourse, being //^ r
carried by a coasting vessel to a convenient port in another State, with*-^ OlA'^i *\^

a view of being there landed, for the purpose of being again embarked C.^v<(/. AX.^O'^f

on a fresh coasting voyage to a third port, which was to be their final ^
destination— the unexercised power to enact such a law, to regu late-

such a transit, would not affect the power of the States to deal with the

status of all persons within their territory in the mean time, and before

the existence of such a law. It would be a law to regulate commerce
carried on partly by land and partly by water— a subject npon which
Congress has not thought proper to act at all. Should it do so here-

after, it might limit and curtail the authority of the States to execute
such an Act as the present in a case in which it should interfere with

such paramount legislation of Congress. I repeat the remark, that the

law gf the State under consideration has no aspect which refers dircctl

y

to commerce among the States. It would have a large and important

operation upon cases falling within its provisions, and having no con-

nection with any commercial enterprise. It is then, so far as the cora-

voL. II. — 120
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luercial clause is concerned, generally valid ; but in the case, of

supposable Federal le}j,islation, under the power conferred upon

Con gress to regulate commerce, circumstances might arise where its

exe4;ution, by freeing a slave cargo landed on our shores, in the course

of uu interstate voyage, would interfere with the provisions of an Ac t

of. Congress. The present state of Federal legislation, however, does

not, in my opinion, laise any conflict between it and the laws of this

State under consideration."^

r
A-fry A.^ 'i^'

In Conway et al. v. Taylor s Executor^ 1 Black, 603 (1861), Mr.
Justice Swaynk delivered the opinion of tlie court. The appellees

file^l their bill in equity in the Circuit Court of Campbell County,

Kentucky, seeki ng- thereby to enjoin the appellants from invading the

ferry ri<;hts claimed bv tliem as set foilh in their bill, and also pra\ing

for an account and a decree against the ajjpellants in respect of the

ycA^i* uuMA- uionevs received bv them in violation of the alleged riglits of the com-

JyoV'-'^y'^f^ plainants . The appellants answered, proofs were taken, and the case

A LS^j brouglit to hearing.
'^

(f The Circuit Court of Campbell County entered a decree against the

appellants. They removed the cause to the Couit of Appeals of Ken-

tucky. Tiiat court modified the decree of the court below, but also decreed

against them. Tliey thereupon brought the cause to this court by a

writ of error under the 25th section of tlie Judiciary Act of 1789. . . .

No claim is set u[)Jn_the bill as to any ferry license from Ohio, or to

any right of landing on the XHila-Side.

In 18.0.3 the appellants built the steamer " Commodore," and constituted

themselves " The Cincinnati and Newport Packet Company," for th e

pu rpose of runuing that steamer as a ferry-boat from Cincinnati to

Newport, and from Newport to Cincinnati. They rented, for five years,

a i)ortion of the esplanade in front of Monmouth Street, in the city of

Newport, from the Common Council of that city.

The '^ Commodore" was a vessel of 128 tons burden, and in all

respects well appointed and equipped. The ai^pellants caused her to

.'^^.cM be enrolled on the 4th of January, 1854, at the custom-house- at Cin-

^^j ^Uxaaa- cipnati , under the Act of Congress for enrolling and licensing vessels

, , -(^ to be employed i n the coasting trade and fisheries, with Peter Conway
-^^^nX.

as master , and obtained on the same day, from the surveyor of customs

'XrCA-^**-^-*^ at the port of Cincinnati, a license for the employ ment and carrying of

gJ^KJrxtiJt»^^^ tlie co.nsting trade. They commenced running lier as a ferry-boat from
" Cincin nati to Newport, and from Newport to Cincinnati, on the 5th

of January. 1854. Her landings were at the wliarves on each side of

fL^-VIJ-^ the river, opposite to each other, the landing in Newport being at the

^^.^..^...^AiA tt^ foot of Monmouth Street. The right of the " Commodore" to land

^^ «i tJ (\wc\ there, for all lawful purposes, was not contested in the Court of Appeals,
^^^

u J ^°^ ^^^ "^^ questioned in the argument here. In January, 1854, the

~ y^J^.^a\h.o-iKx ^ The passage here given is the one indicated as omitted supra, p. 505. — Ed.



y(^i

CHAP. X.] CONWAY ET AL. V. TAYLOR'S EXECUTOR. 1907
.^jf^yULcK i/^

appellees exhibited tlieir bill in equiU- against tlie appellants. In tlie J-«-£x^avo-r ^A

same month a ))reliminary injunction was granted, restraining the appel- ^^ tJUx. )v^^
~

lanta from running the '^ Commodore " as a ferry-boat between the cities v < p^
of Cincinnati and Newpor t. In the progress of the cause, proceedings

were instituted against the appellants for contempt of the court in ,

violatino: this iniunct ioiiu It was then made to appear that the appel- ^ ^^^ '^^

hints had, on the 6th of MarchT 1854, obtained a ferry license u nder iJuLtK U^°^
the. laws of Ohio. This fact appears in the record, and is adverted to -hjl^x^ <i4/\a.juaA.~

in the judgment of the Court of Appeals. . . . /Uaa^ (%/CtMrA

It is objected by the appellants, that no such ferry franchise exists
^

as was sought to be protected by this decree , because it was granted ^ ^^^

unde r the laws of Kentucky, and did not embrace a landing on the p^ojx^ lAyo^^^

Ohio shored! It is insisted that such a franchise, when contined to one , .^y^.^,..

shore, is a nullity, and that the concurrent action of botli ^States is
/^^^

necessary to give it validity. Under the laws of Kentucky a ferry o{ LiAJ^
franchise is grantable only to riparian owners. The franchise in this Ja ayi,i.ycXitAA.

instance was granted in pursuance of those laws. Any riparian own- l'^

ersliipj or right of landing, or legal sanction of any kind beyond the

j u risd

i

ction of that State, is not required by her laws .

The riparian rights of James Taylor, deceased, and of his executor

and devisees, in respect of the Kentucky shore, have been held suffl-

cient Jo sustain a ferry license by the highest legal tribunal of that %^<X^ '^"^

State , whenever the subject has been prese nted. The question came '4..<x.2^^--<'''"^

under consideration, and was discussed and decided in the year 1831 -L -// y*. /Lini/i.'

in 6 J. J. Marshall, 134, Trustees of Nexi^port v. James Taylor

;

d^
in 1850 in Ben. Monroe, 361, Oify of Newport v. Taylor's Iltirs ; in

'^^^^^'^'^
,

1855 in this case, 16 Ben. Monroe, 784 ; and, finall}', in 1858, in the yiAAAr^''^
^^

City of Newi^ort v. Air & Wallace. (Pamphlet copy of Record.) AAO/^i^ ^
These adjudications constitute a rule of property, and a rule of deci- jf_ Lj/d;^

sion which this court is bound to recognize. Were the question an '^ I n
open one , and now presented for the first time for determinatio n, we Jila /r^xiXx'^

should have no hesitation in coming to the same conchision. We ^o /^^^^^ ^JUm"^"^
not see how it could have been decided otherwise. This point was not •

, (/

pressed by the counsel for the appellants. The judgments referred to
'^^^^•^^^-^

exhaust the subject. We deem it unnecessary to go again over the ^tuf A^^p^'*^
same ground. The concurrent action of the two States was not necessary. ^ n/iloyuJ^
" A ferry is in respect of the landing-place, and not of the water. , ^ -

The water may be to one, and the ferry to another." 13 Viner's Ab., •^^-^-^-^^^^'^^ •

208, A. Zjs\aoVU^^*
In 11 Wend. 590, The People v Bahcock, this same objection was Q -f^cu'^

urged, in respect of a license under Ihe laws of New York, for a ferry
^^'y'^*^^

across the Niagara River. The court said: "The privilege of the^</%x 'A'^^
license may not be as valuable to the grantee, by not extending across £ ^xy^An_ J.v^

the river ; but as far as it does extend, he is entitled to all the provi- _/
*

sions of the law, the object of which is to secure the exclusive privilege Ty^V^
of maintaining a ferry at a designated place." The point has been ruled C^^ /WM
iu the same way in a large number of other cases. ... ^^ c^.A^^-^i.^LU^A. ti^
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The franchise is confined to the transit from the shore of the State.

The same rights which she claims for herself she concedes to others.

She has thrown no obstacle in the way of the transit from the States

lying upon the other side of the Ohio and Mississippi. Slie has left

that to be wholly regulated b}' their ferry laws. Wc have heard of no

hostile legislation, and of no complaints, by an}- of those States. It

was shown in the argument at bar that similar laws exist in most, if

not all, the States bordering upon those streams. They exist in other

States of the Union bounded by navigable waters.

Very few adjudged cases have been brought to our notice in which

the ferry rights they authorize to be granted have been challenged
;

none in which they have been held to be invalid. A^jerry fi anchisc_is

as much proi^erty as a rent or any other incorporeal hereditamen t, or

chattels, or realty . It is clothed with the same sanctity and entitled to

the same protection as other properly • . .

Rights of commerce give no authorit}' to their possessor to invade

the rights of property . He cannot use a bridge, a canal, or a railroad

without paying the fixed rate of compensation. H e cannot use a ware-

house or vehicle of transportation belonging to another without the

owner's consent . J^o more can he invade the ferry franchise of another

without authority from the holder. The vitalit}- of such a franchise lies

in its exclusiveness. Th e moment the right becomes common, the

franchise ceases to ex ist. , . .

Undoubtedly, the States, in conferring ferry rights, may pass laws so

in

f

ringing the commercial power of the nation that it would be the duty
of this court to annul or control them . 13 How. 519, Wheeling Bridge

case. The function is one of extreme delicac}', and only to be per-

formed where the infraction is clear. T he ferry laws in question in

thi s ease are not of that character . We find nothing in them transcend-

ing the legitimate exercise of the legislative power of the State.

The authorities referred to must be considered as putting the ques-

tion at rest. The ordinance of 1787 was not particularly brought to

our attention in the discussion at bar. Any argument drawn from that

source is sufficiently met by what has been already said.

The counsel for the appellees has invoked the authority of Cooley v.

The Board of Wardens of PhiladeljyJda, 12 How. 299, in which a

majority of this court held that, upon certain subjects affecting com-

merce as placed under the guardianship of the Constitution of the

United States, the States may pass laws which will be operative till

Congress shall see fit to annul them.

In the view we have taken of this case, we have found it unnecessary

to consider that subject. There has been now nearly tlnee-nuarters o f

a century of practical interpretation of the Constitution. During all

that time, as before the Constitution had its birth, the States have exer-

cised the power to establish and regulate ferries ; Congress never, ^e
have sought in vain for any Act of Congress wliieh involves the exercise

of this power. That the authority lies within the scope of '•' that im-
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niense mass " of und elegated powers whicli ''• are reserved to the States

respectively," we think too clear to admit of doubt.

We place our judgment wholly upon that ground.^

UNITED STATES v. HOLLIDAY. SAME i^.'HAAS.
^^"

Supreme Court of the United States. 18G5. v) g ^^

These were in dictments, independent of each other, for violations of ^

^

the Act of Congress of February 13, 1 862, 12 Stat, at Large, 339, which -b^ (M^'^°^
declares that if any person shall sell any spirituous liquors '-' to an}-

r^j^Xck i^ ^p/^-cnr

Indian under the charge of any Indian superintendent or Indian agent 1/

appointed by the United States, he shall, on conviction thereof be - tO '^^^ *^^^~

fore the proper district court of the United States," be fined_and -^ck^ /^-^

im prisoned. . . . fyp\}^\^^ , -t/aaMa,

The indictment [in Haas's case] charged that the defendant had sold
/ ^^ /^

the liquor to a AVinnebago Indian, in the State of Minnesota, under the T .b

charge of an Indian agent of the United States ; but it did not allege X^^ >2.v^ <?tx. o.^

that the locus in quo was within the reservation belonging to tlie Win -
o^c^^iajc^ -Cm^^

nebao-o tribe, or within any Indian reservation, or within the Indian ^

counUT. . . .

.^,^^--^
The indictment \\n Holliday's case] charged the defendant with y^t^x«A.-VAytx>w\

selling liquor, in Gratiot County, Michigan, to one Qtibsl^o, an In- ^ ^ O.'^'A
fli^n iin.lpv t.hp phnrgp. of an Indian agent appointed by the United "^ ~
States . . . . [The cases came up on certificate of a division of opinion ^,^,^_^(iAlxtx^A^^xK^.

between the judges of the Circuit Court.] djLLi-'^^'^
Mr. Romeyn, for Holliday ; no counsel appearing for Haas; 31r. ^ ix\,AAAr<^

Assistant Attorney- General Ashton, coj^tra.
/^i-^*-^

|j

Mr. Justice Miller delivered the opinion of the court, Nelson, J., y^;::^ CYYJ-.~tM..

not sitting, having been indisposed. j ^^^^^ 3va^-
The questions propounded to this court in the two cases have a close

relation to each other, and will be disposed of in one opinion. —csla^ /u-^j^cStJ^

The first question on which the judges divided in the case against ^)^ ay^ov^ f{

Haas is, " whpthpr, under the Act of February 13. 1862. tlie offence Q ^
for which the defendant is indicted was one of which the Circuit Court ^-'^ --^^

could have original jurisdiction." . . . cK^vJi^xi .

The offence, then, for which Haas was indicted, althougli declared by ^^
^_^^

that Act to be cognizable in the district courts, was, by virtue of the '^ ^^^
/

Act o f 1789, also cognizable i n the circuit courts. yu^^ ^
•

1 And so Fanning y. Gregoire et al., 16 How. 524 (1853) ;
Wiggins Ferry Co. v. / - '^''7/

East St. Louis, 107 U. S. 365; Glouc. Ferry Co. v. Penn., 114 U. S. 196; s. c_/^^ [Ai

infra, p. 2013. — Ed.
2 The statement of facts is omitted.— Ed.

I if
- P
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The second question in that eiise is th is : w hether, under the facts
^'^^''~'*^'^'^

above sta ted, any court o f tlie United States had jurisdiction of the^ k^^^ ^^^^ offence ?

.
"q ^ca.^-v. 'i'be facts referred to are, concisely, tluit spirituous liquor was sold

^^ ^ within. the territorial limits of tlie State of Minnesota and witliout any

(fv<AAX-i?<.
tX^ Indian reservation, to an Indian of tlie Winnebago tribe, under the

n ^yj^j^j^ 0^ t*-A,'«. . charge of the United States Indian agent for said tribe.

p g-^ It is denied by the defendant that the Act of Congress was intended
'^/*~'— / <-,-, oi-iia1t7 f/-> ciwli n I'^ao • oiirl if it Txrno \t \a rlnnifirl flint it nnii liri &r>

V/T*^^
to apply to such a case : and, if it was, it is denied that it can be so

CK^^o^ v/>'^-^
applied under the Constitution of the United State s. On the first propo-

^^^ C« •
o-^^^ sition the ground taken is, that the policy of the Act and its reasonalile

_j_ //t,^;6.'^^c•^.
t^onstxuction lim it its operation to the Indian country, or to rcser-

^^
/ y vations inhabited by Indian tribes. The policy of the Act is the pro-

^^^//j^ fW^ tection of those Indians who are, b}' treat_y or otherwise, under the

Aa^aa. OvCt~'^ pupilage of the government, from the debasing influence of the use of

/ ; A.fLcJoi</^ spirits ; and it is not easy to perceive why that i)olicv should not requi re

(^
(j their preservation from this, to them, destructive poison, when they are

{}J tiu. AJ^'^^' outside of a reservation, as well as within it. The evil effects are the

r -ill Imo^ same in both cases.

O"^ But the Act of 1862 is an amendment to the 20th section of the Act

^Q^ / oA. ^^-^ru - Qf June 30, 1834, and, if we observe what the amendment is, all doubt

f^ttl^ /uaM< on this question is removed. The fi rst Act declared that if any person

n /- sold spirituous liquor to an Indian in the Indian country be should for-

.^yijyx AAxAH.
feit five hundred dollars. The amended Act punishes any person who

T/baX '^ tuyxii shall sell to an Indian under charge of an Indian agent, or superinten-

„r\Aa liw^ de nt, appointed by the United States. Tlie^ limitation to the Ind ian
C^^^"^^"^^^^ oountrjis stricken out, and that requiring the Indian to be under charge

yV-Cft-txA/^A ^f an agent or superintendent is substituted. It cannot be doubted

„JiZ/3. OyiAAAM. that the purpose of the amendment was to remove the restriction of the

X JL- jji^ Act to the Indian country, and to make parties liable if they sold to

'*'^ Indians under the charge of a superintendent or agent, wherever they

2^ W'^ might be .

/2tii tta 7^- /-J. It is next asserted that if the Act be so construed it is without any

constitutional authority in its application to the case before us. . . .

I ^'(^ yCA^c^y^ [Here follows a passage given supra^ p. 731, which should be read,

/•-AjiXX cv holding that the Act in question is a lawful regulation of commerce.]

. /7 These views answer the two questions certified up in the case against

'^'t^^^V^ v Haas, and the two first questions in the case against Holliday.

^,lij^ ViMA. -pi^g third q uestion in Holliday's case is, whether, under the circum-

(jx/vA^ ,;,n^^7U/t stances stated in the plea and replication, the Indian named can be

tAi (St^C'i^^ considered as under the charge of an Indian agent, within the meaning

<7 ^^CJjI-
o^the Act?

'H\'*'''^
-A-'-^*^ rpjj^

substance_of tlic facts as set out in those pleadings is, that th e

- C>L\^ a.<ieMA'. Indian to whom the liquor was sold had a piece of land on which he

' (j lived, and that he A'oted in county and town elections in INIichigan, as
I (Jr*M.x2/>^ j^g was authorized to do by the laws of that State ; that lie was stil l,

1 ^ a^ /Qaa - however, so far connected with his tribe that he lived among them, re-
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ceived bis annuity under the treaty with the United States, and was ^-''"^''-'^^-^'^^'^

represented in that matter by the chiefs or head men of his tribe, vvlio cx.y^M. Q. U^^
received it for hiin ; and that an agent of the government attended to j\^^,cMi.^(n^ou^

this and other matters for that tribe . These are the substantial facts '

pleaded on both sides in this particular question, and admitted to be ^''^^^
'

true ; and without elaborating the matter, we are of opinion that they CVvK^t^-"-^^"^^

show the Indian to be still a member of h is tribe, and under the charge ^^/,(;4a. '^^ ~

of an Indian agent. Some point is made of th e dissolution of the tribe
, tAA^riA

by the treaty of August 2, 1855 ; but that treaty requires the tribal rela-
^^^^'^'^-"'^

tion to continue until 1865. for certain pu rposes, and those {)tn-poses are ^'yK^ix*^^^^^^^-^

such that the tribe is under the charge of an Indian superintendent

;

(Zi..ffi4/iyiyL\.iA-'^^^

and thev justify the application of the Act of 18G2 to the individuals of - // f^^ji^

that tribe. ' 'V J<
Two other questions are propounded b}- the judges of the Circuit '"-''^ f*-^^

Court for the Eastern District of Michigan, both of which have relation ^../v'^^^-^'^^''-^

f

to the effect of the Constitution of Michigan and certain Acts of the y^^^^^^ '(/iu(/^'>.

Legislature of that State, in withdrawing these Indians from the influence r

ofthe Actof 1862. /A^ ^eLZrm-

The facts in the case certified up with the division of opinion, show yny7ytX^,ytJi >^
distinctly '' that the Secretary of the Interior and the Commissioner of t

'

ih

Indian Affairs have decided tliat it is necessary, in order to carry into
/^3-<^c^t>^^-''^

effect the provisions of said treaty, that the tribal organization should -K y{ri AJi^!i^
"

\\ 9. preserved ." In reference to all matters of this kind, it is the rule of ,y/ f- ^ Clfju,

this cou rt to follow' the action of the executive and other political de-
-^CA'^i^^^'^ C

partm ents of the government, whose more special duty it is to determine C-^'V ^ •

<^~

such affairs. If by them those Indians are recognized as a tribe, thi s /^..^oy^^
cou rt must do the same . If they are a tribe of Indians, then, by the

'j-/h , tLt
Constitution of the United States, they are placed, for certain purposes .

yiAAA^^^^^''^^

within the control of the laws of Congress . This control extends, as /{^^om^'^x^^^ ^
we have already shown, to the subject of regulating the liquor traffic r^oJ^
with them. T his power residing in Congress, that bodv is necessarily

'^

^ . /j^
supreme in its exercise. This has been too often decided by this court /fMJ A/0-^''^^l

to require argument, or even reference to authority. irf~t/icn^^^wi'^
Neither the Constitution of the State, nor any Act of its legislature, V p

however formal or solemn, whatever rights it may confer on those In- Q^ ^^<^^^ ~^ '^^^^

dians or withhold from them, can withdraw them from the influemje of n/^,^^^^^^^^^^^ 1

an A ct of Congress which that body has the constitutiona l right to pass -^ ^ a lyU^^
concerning them. Any other doctrine would make the legislation of \_/ /

the State the supreme law of the land, instead of the Constitution o^ lA^
(f''^^^

the United States , and the laws and treaties made in pursuance /, _
thereof.

If authority- for this proposition, in its application to the Indians, is

needed, it may be found in the cases of the Cherokee Nation v. The
State of Georgia, 5 Peters, 1 , and Worcester v. The State of Georgia^

6 lb. 515.

The results to which we arrive from this examination of the law, as

regards the questions certified to us, is, that both questions in the case

^q
CLy*^^ L>U/iH/v<^ajtuy\ aJll^ ik y •.5^_j<.^^^
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again st Haas must be answered in the affirmative ; and in the case

agains t II ulliday, the first three must be answered in the affirmative
,

and the last two in the negative.-' ...

A V OILMAN V. PHILADELPHIA.

Supreme Coukt of the United States.

[3 Wall. 713.] 2

1865.

'.yfiXM AA^'oi a;^ [[Appeal from the United States Circuit Court for Pennsylvania.]

/t P -f ^y '^^^ Commonwealth of Pennsylvania in 1857 authorized the city of
^'^'^^''^'^'^

' Philadelpliia to erect a permanent bridge over the Schuylkill at Chest-

i/i'<y^^^-*^ nut Street. This street was about five hundred feet below Market

wholly, and navigable. Chestnut Street now had an existence on both

fy-^iM.Aji'^*^ Street, where was the other and older bridged The contcmplatecreree-

/ •>/ /t^i^^^tion would be, of course, over a part of the Scliuylkill that was tidal

1 For the conditiou of the tribal ludians, see supra, pp. .583-599. It will help

to bring out the fundamental peculiarity of the status of these people, if the con-

ception of territorial sovereign t}', which is ours, be contrasted with that old concejition

of " tribe sovereignty " which is pretty nearly theirs. The two are inconsistent, and

the attempts to reconcile our claims to the control of these people who live upon

our soil, with the fiction that they are independent and govern themselves, has resulted

in calamity to them and disgrace to us.

,
Palgrave, in his "English Commonwealth," vol. i. 62, in speaking of the political

iH tUi /f^^^
- conceptions which were at the bottom of the Anglo-Saxon States, says :

" We consider

—Pi o}!^~UC(ii£_ tl^^'' t''^ powers of government result from the right which the sovereign possesses over

(I fj the land in which the people dwell ; the allegiance of the subjects arises from tlie spot

'of his domicile, or the accident of his birthplace ; and the modern law of nations teaches

us that the State is constituted by the arbitrary or geographical boundaries which

determine its extent and limit its jurisdiction. This is the principle of the modern

commonwealth ; but tlie scheme of government adopted by ancient nations was essen-

tially patriarclial. Kings were the leaders of the people, not the lords of the soil ; and

their autliority was exerted in the first instance over the persons of their subjects, not

over the territories which composed their dominion."

And Sir Henrv Maine, in his " Ancient Law," ch. iv., while remarking (9th ed. p. 106)

that " territorial sovereignty — the view which connects sovereignty with the posses-

sion of a limited portion of the earth's surface — was distinctly au offshoot, though a

tardy one, of feudalism," further says (lb. p. 103) :
" I t is a consideration well wortliy to

be kept in view, that during a large part of what we usually term modern liistory no

such conception was entertained as that "of territorial sovereign ty. Sovereignty was

not associateil with dominion over a portion or subdivision of the earth. . . . After the
V iff

o—^ A

subsidence of the barbarian eruptions, the notion of sovereignty that prevailed seems

to have been twofold . On the one hand it assumed the form of what may be called

' fnftp-sovereifynty.' The Franks, the Burgundians, the Vandal, the Lombards, and Vi si-

goths were masters, of course, of the territories which they occupied, and to which

some of them have given a geographical appellation ; but thev based no claim of right

upon the fact of territorial possession, and indeed attached no importance to it what-

ever. . . . The alternative to this peculiar notion of sovereignty appears to have been

. . . the idea of universal dominion " — En.
^ A part of the statement of facts is omitted. — Ed.

^i,,,^.JJUU^-{U^ /1/vv.ou/Ctx.c^. -vc^^/^ujCa ^^d Am y4s/vMy^eA^vX(.^

-TCfr^^l
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sides of the river . On the eastern, it is one of the chief thoroutyhfares ^^^,<_^ ^^-^-^CX

of Philadelphia, and in West Philadelphia, in anticipation of connection
,

Jl^'xXy\ ~

witji Chestnut Street on the east, was daily assuming inaportance. The
_

.

contemplated bridge would in fttct connect parts of one street, niunici- -^^t-^^^^^ ^
pally speaking ; a sUeet having one part on the east and one part oa jJ ff^t^^AA.

tl)e west of the stream ; here about four hundred feetjicross. ^
The city being about to begin the erection, Gilman, of New Hamp- "^fvU yWV'^^^

shire, owning valuable coal wharves on the west side of the river, just fj-/ f£m^

below the old bridge, and which by the erection of the proposed bridge at ^^Jl^ ^x^

Chestnut Street would be shut up between the two erections, now tiled i ^j A
his bill in the Circuit Court for Pennsylvania to prevent the structure. tAM

^

'

It was conceded tltat he was neither a navigator nor a pilot, nor the ^^iAj( C^'^^-^'^

own er of a licensed coasting vesse l ; and this was objected to him , -/n.o'^ (fV^^

His ti tle to ask relief rested on his ownership of coal wharves, as men- ^ /^ , /^^oM^
tioned, and his citizenship in New Hampshire.

i/l/i-*^

His bill charged that a bridge at that point without suitable draws (•^^^^ u ^
.

would l)e an unlawful obstruction to the navigation of the nver, and an L^j^cof^^-*^^'*^

illegal interference with his rights, and was a ijublic nuisance producing . /; / ^ yji^

to liim a special damage ; that it was not competent for the Legislature of J^*<
/J-z^r>'**^'^^^

Pennsylvania to sanction such an ei'ection, and that he was entitled to ^j^jj-i^y^JL '^V.

1)0 protected by an injunction to stay further progress on the work , or j_ j^ A^/i

,

to a decree of abatement , if it should have been proceeded with, to
'^^^'^^

completion. .O^ '^^^ u

The answer admitted the erection of the bridge complained of, justi- //>'M'^
fied such erection under tlie Act of the Legislature of Pennsylvania, and 'y^ ^LirCo -^-^^^

alleged that other obstructions of a similar or greater extent had thereto- r>i.

fore been placed across the stream at a higher point of the river, or be- '

^t \-:i

yond the complainant's wharves, b}' virtue of otlier Acts of the same ^-^
. / ^ *

legislature. The answer conceded tliat the bridge would prevent masted ^yi/ni^ x^^^^-^^'

vessels from approaching to or unloading at the complainant's wharves , . uJuaa. -

and insisted that this was tlie only injury suffered by the complain ant. /

and that for it the city of Philadelphia, the defendant, was able to respond -JiA/OX -^/v" rv(^

in damages. The answer further alleged that the proposed bridge was J/it,,^^^ i/\r

a necessity for public convenience. /:iaAM
The bridge, it was admitted, would be not more tlian thirtj* feet high

''^^'^^ '

— the same height as tlie old one above, at Market Street. Being an J/n ^.M^ • 0^^

erection of the city,,it was built in the best style of science, and with ^^yL^j^di
the greatest practicable regard to the navigation and general interests /?^^,.,y-^

of commerce ; but it necessarily somewhat impeded navigation. The n,
navigation at that point required a wide channel. One pier was indis- ^>^ X
pensable. Vessels with masts could not pass, and the property of the i/^^^^^-^^^'-'^T^

complainant was rendered less valuable. QJ/ I(/uJ>(0^
Mr. Justice Grier dismissed the bill. The same question nearly had '-

Vi^
been then recently considered by him very fulh', in an application ^'^^ '^^

J
made, in New Jersey, to restrain the erection of a railroad bridge over "-^0^ ^m/tt-^I^j

the Passaic, at Newark. . . . The case was, therefore, not argued below. y^x^^cA-^/W *1j
"

In this court it was elaboratelj^ and well discussed by Messrs. George ^ ,
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Harding and Courtland Parker, for the appellant Oilman ; and by

Messrs. F. C. Brewster and D. W. Sellers, contra, for the city of

Fhiladel[)hia.

[In another part of the statement of facts the reporter says;] This

river Schuylkill is tidal from its mouth, seven and a half miles upwards

— that is to say, completely past every part of the rear of the city—
and though narrow, muddy, and shallow, is navigable for vessels draw-

ing from eighteen to twenty feet of water. It is wholly within the State

of Pennsylvania. No large vessels of any kind are seen upon it. B^-

ing one outlet of the coal regions of Pennsvlvania, the principal, almost

the sole commerce of the river is coa l. But this is a very large com-

merce , and one of importance to this countrv generally. Great num -

bers of persons, from many States, are engaged in it ; and many sm all

steamers 1 barges, and other vessels concerned in it, arc properly enrolled

and licensed as vessels of the United States. Millions of dollars hav e

been invested in property on the Schuylkill front of the built city, mea nt

to assist the coal trade . The coal above spoken of as the subject of this

river's commerce, is brought by canal-boats into the river, just at or

above Philadeljjh ia. The canal-boats are then towed bv small steam-

tugs along the river . . . .

From an early date the river at and just above and below the city,

that is to say within its tidal and navigable parts, had been treated by

the State of Pennsylvania as more or less within her jurisdiction.

Thus in 1798, what was then called the Permanent Bridge, a bridge

across the river at Market Street, was authorized, and in 1799 a

lot granted by the State for its purposes. This bridge was begun in

1801 and finished in 1805. Judge Peters, the district judge of the

Federal court of Pennsylvania, himself distinguished as an admiralty

lawyer, who was the proprietor of Belmont, near one end of it, having

been chiefly instrumental in the erection. In 1806, a bridge at Gray's

Ferry (permanent) was authorized ; 75 feet high. In the same year

the State regulated "the upper and lower ferries" opposite the cit.y.

In 1811 another bridge w^as authorized, at the upper ferry, which was

afterward built, burnt down, and rebuilt. In 1815 a large canal, the

Schuylkill .Navigation Company, was authorized, which drains the

river immediately above the city. It was completed in 1826. In 1822

the Fairmount Water-works, which dam the river and supply the old

city of Philadelphia with water out of the river, were completed. In

1837 a bridge was authorized to be built by the Philadelphia, Wilming-

ton, and Baltimore Railroad Company, with a draw of 33 feet, and was

afterwards built below the town. In 1838 the West Pliiladelphia Rail-

road Company was authorized to build a bridge at Market or CallowluU

Street. In 1839 a free bridge was authorized at Arch Street. In 1852

free bridges were authorized at Chestnut Street and at Girard Avenue.

.
None of these last four bridges were CA'er built.

Over one of these bridges runs the great Central Railroad of Pennsyl-

vania ; and over another, below the built city, the Gvsifa Ferry bridge
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already mentioned, runs the railway from Philadelphia to Baltimore,

which leads from the North to Washingon City and the South. This

railroad bridge— which has a draw, however— was built in 1838;

though a draw-bridge had been there from a time long before the

Revolution.

The right of the State to authorize these bridges had not been seri-

ously questioned by any one, while undoubtedly the river from its mouth

tX) and beyond the port of Philadelphia is and has been considered as an

ancient, navigable, public river and common highway, free to be used

and navigated by all citizens of the United States.

The only legislation , aijparently, which Congress had made about

the river was in 1789 and in 1790, in both wliich years Philadelphia

was declared a port of entry ; in 1793, when the coastiug laws were
applied to it

;

in 1799, when two districts were created in Pennsylvan ia
;

in 1822, when Philadel[)hia was made the sole port of entry for the

Philadelphia district ; and i n 1834, when the limits of the port we re

enlarged _gn^ the Delaware front. The important Acts seemed to be

those of 1799 and 1834. The former is in these words

:

"The district of Philadelphia shall include all the shores and waters

of the river Delaware, and the rivers and waters connected therewith

lying within the State of Pennsylvania ; and the city of Philadelphia

shall be the sole port of entry and delivery of the same."

The subsequent Act (that of 1834) thus reads :

" The port of entry and delivery for the district of Philadelphia shall

be bounded by the Navy Yard on the south, and Gunner's Run on the

north, anything in any former law to the contrar}' notwithstanding."

No Act spoke of the Schuylkill as within the port: though undoubt-

edly b}' its charter the city extended to the Schuylkill. The soundings

of the Coast Survey, authorized by the United States, do not come into

the Schuylkill. The "Navy Yard" is on the Delaware. "Gunner's
Run " was a stream on the north of the city, falling into the Delaware

;

but nowhere touching or feeding the Schuylkill.

Mr. Justice Swayne delivered the opinion of the court.

^

There is no contest between the parties about the facts upon which
they respectively rely. The con^plainants are citizens of other States,

and own a valuable and "productive wharf and dock property above the

site of the contemplated brid ge. . . . Th e defendants assert that the

Ac t of the Legislature, under which they are proceeding. Justifies the

building of the bridge.

The complainants insist that such an olistructiou to the navigation of

the river is repugnant to the Constitution and laws of the United States^

touching the subject of commerce. . . .

The Act of the 18th of February, 1793, authorizes vessels enrolled

and licensed according to its provisions to engage in the coasting trade.

Commerce includes navigation. The power to regulate roinmeroft

1 Nelson, J., not having sat, and taking no part in the decision.

I
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comprelieiifis the control for that purpose, and to (he extent necessaiy,

of all llic navigable waters of tlie United States which are accessihle

from a State oiher than those in which they lie. For this purpose they

are llie public property of the nation, and subject to all the requ isite

le»ishition by Congress. This necessarily includes the power to keep

them open and free from any obstruction to their navigation, interposed

by tlie States or otherwise ; to remove such obstructions when the}''

exist ; and to provide, .by such sanctions as they ma}- deem proper,

against the occurrence of the evil and for the punishment of offenders.

For these purposes, Congress possesses all the powers which existed in

the States before the adoplion of the national Constitution, and which

have always existed in tlie Parliament in England.

It is for Congress to determine when its full power shall be brought

into acti vity, and as to the regulations and sanctions which slial l be

provided .

A license under the Act of 1793, to engage in the coasting trade,

carries with it right and authorit}-. "Commerce among the States
"

does not stop at a State line. Coming from abroad it penetrates

wherever it can find navigable waters reaching from without into the

interior, and may follow them up as far as navigation is practicable.

Wherever '^ commerce among the States" goes, the power of the nation,

as represented in this court, goes with it to protect and enforce its rig l i ts

.

There can Ite no doubt that the coasting trade may be carried on be-

yond w^here the bridge in question is to be built .

AVe will now turn our attention to the rights and powers of the States

which are to be considered.

The national government possesses no powers but such as have been

delegated to it . The States have all but such as they have surrend ered.

The power to authorize the building of bridges is not to be found in the

Federal Constitution. It has not been taken from the States. I t mus t

reside somewhere. They bad it before the Constitution was adopted,

and tliey have it still. " When the Revolution took place the people of

each State became themselves sovereign, and in that character hold the

absolute right to all their navigable waters and the soil under them

for their own common use, subject only to the rights since surrendered

by the Constitution to the general government." . . .

The power to regulate commerce covers a wide field, and embrace s a

great variety of subjects. Some of these subjects call for uniform rules

and n ational logislation ; others can be best regulated by rules and pro-

visions suggested by the varying circumstances' of different locali ties,

an d_,hmited in their operation to such localities respectively. To__tlns

extent th e power to regulate commerce may be exercised by the State s.

Whether tlie power in any given case is vested exclusively in the

general government depends upon the nature of the subject to be regu-

lated. Pilot laws arc regulations of commerce ;
but if a State enact

theTn in good faith, and not covertly for another purpose, they are no t in

con flietwith the powder ' • to regulate commerce " committed to Congress

b}' the Constitution

.
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In the Wheeling bridge case this court [)lacecl its judgmtMit upon the

grou nd " that Congress had acted upon the subject, and hud re^uhited

the Ohio River, and had thereby secured to the public, by virtue of its

authority, the free and unobstructed use of tiie same, and that the crec -

tion of the bridge, so far as it interferes with the enjoynient of tliis use,

was inconsistent with and in violation of the Acts of Congress, and

d estructive of the right derived under them ; and that, to the extent of

tins interference with the free navigation of the Ohio River, the Act of

the Legislatu re of Virginia afforded no authority or justification. It

was in conflict with the Acts of Congress, which were the paramount
law."

The most important authority, in its application to the case before

us, is Wilson V. The Blachhird Creek Marsh Co. . . .

This opinion came from the same "expounder of the Constitution"

who delivered the earlier and more elaborate judgment in Gibbous v.

Ogden. We are not aware that the soundness of the principle upon
which the court proceeded has been questioned in any later case. We
can see no difference in principle between that case and the one before us.

Both streams are affluents of the same larger river. Each is entirel}'

within the State which authorized the obstruction. The dissimilarities

are in facts which do not affectt the legal question. Blackbird Creek is

the less important water, but it had been navigable, and the obstruction

\yas complete . I f the Schuylkill is larger and its commerce greater, on
the other hand, the obstruction will be only partial and the public con-

venience, to be promoted, is more imperative. I n neither case is a law
of Congress forbidding the obstruction an element to be considered.

The point that the vessel was enrolled and licensed for the coasting

trade was relied upon in that case by the counsel for the defendant.
The court was silent upon the subiect . A distinct denial of its mate-

riality would not have been more significan t. It seems to have been
deemed of too little consequence to require notice. Without overruling
the authority of that adjudication we cannot, by our judgment, annul

the law of Pennsylvania.

It must not be forgotten that bridges, which are connecting parts of

tu rn piJies , streets, and railroads, are means of commercial trausporta-

tion, as well as navigable waters, and that the commerce which passes

over a bridge may be much greater than would ever be transported on
the water it obstructs.

ItJIs for the municipal power to weigh the considerations which be-

long to the subject, and to decide which shall be preferred, and how far

either shall be made subservient to the othe r. The States have always
exercised this power, and from the nature and objects of the two sys-

tems of government they must always continue to exercise it, subject,

however, in all cases, to the paramount authority of Congress, when-
ever th e power of the State shall be exerted within the sphere of the

commercial power which belongs to the nation .

The States may exercise concurren t or indpppndpni pnwpi- in ^11 o-^sa^
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but three : X. Where the power is lodged excUisively in the Federa l

Constitution. _2^ W here it is oiven to the United States and prohibited

to the States . 3. W here, from the nature and subjects of tlie power, it

m

u

st necessarily be exercised by the National Government exclusively

.

The t)ower here in question docs not, in our judgment, fall within

either of these exception s.

" It is no objet:tinn to distinct siibstnntivp pownrs f.hni. t.hpy Tnn3- be

exercised upon the same subje ct." It is not possible to fix definitely

their respective boundaries . In some instances their action becomes

blended ; in some, the action of the State limits or displaces the action

of the nation ; in others, the action of the State is void, because it seeks

to reach objects beyond the limits of State authority .

A State law, requiring an importer to pay for and take out a licensol

before he should be permitted to sell a bale of imported goods, is void,

and a State law which requires the master of a vessel, engaged in for-

eign commerce, to pay a certain sum to a State officer on account of

each passenger brought from a foreign country into the State, is also void.

B

u

t. a State, in the exercise of its police powder, may forbid spirituou s

1 iq I lor imported from abroad, or from another State, to be sold by retai 1

or to be sold at all without a license ; and it may visit the violation of

the prohibition with such punishment as it may deem proper. Under
quarantine laws, a vessel registered, or enrolled and licensed, ma}' be

stopped before entering her port of destination , or be afterwards re-

moved and detained elsewhere, for an indefinite period ; and a bale of

goods, npon w^liich the duties have or have not been paid, laden wnth

in

f

ection, may be seized under " health laws," and if it cannot be purged

of its poison, may be committed to the flames .

The inconsistency between the powers of the States and the nation,

as thus exhibited, is quite as great as in the case before us : but it does

not n ecessarily iuA'olve collision or any other ev il. None has hitherto

been found to ensue. T

h

e public good is the end and aim of both.

If it be objected that the conclusion we have reached will arm the

States with authority potent for evil, and liable to be abused, there are

several answers worthy of consideration. The possible abuse of any

powe r is no proof that it does not exist. Many abuses may arise in the

legislation of the States which are wholly beyond the reach of the gov-

ernment of the nation. The safeguard and remedy are to be found in

the virtue and intelligence of the peop le. Thev can make and unmake

constitutions and laws ; and from that tribunal there is no appea l. _If

a State exercise unwisely the power here in question, the evil conse -

quences will fall chiefly upon her own citizen s. They have more at

stake than the citizens of any other State. Hence, there is as litt le

d

a

nger of the abuse of this power as of any other reserved to the States.

Whenever it shall be exercised openly or covertly for a purpose in con-

flict with the Constitution or laws of the United States, it will be within

the power, and it will be the duty, of this court, to interpose with a vigo r

adequate to the correction of the evil. In the Pilot case, the dissent-
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iug judge drew an alarming picture of tlie evils to rush in at the breach

made, as he alleged, in the Constitution. None have appeared. The

stream of events has since flowed on without a ripple due to the influ-

ence of that adjudication. Last ly, Congress may interpose, whenever it

shall be deemed necessary, by general or special laws. It may regulate

all bridges over navigable waters, remove offending bridges, and pun ish

those who shall thereafter erect them . Within the sphere of thei r

authority both the legislative and judicial power of the nation are

supreme. A different docti'ine finds no warrant in the Constitution,

and is abnormal and revolutionary .

Since the adoption of the Constitution there has been but one instance

of such legislative interposition ; that was to save, and not to destroy.

The, Wheeling: bridge was legalized, and a decree of this court was, in

e ffect, annulled by an Act of Congress. The validity of the Act, under

the power ^^ to regulate commerce," was distinctly recognized by this

court in that case . This is, also, the only instance, occurring within

the same period, in which the case has been deemed a proper one for

the exercise, by this court, of its remedial power.

The defendants are proceeding in no wanton or aggressive spirit.

The authority upon which thej" rely was given, and afterwards delibe r-

ately renewed by the State. The case stands before us as if the parties

w^ere the State of Pennsylvania and the United State s. The river, be-

ing wholly within her limits, we cannot say the State has exceeded the

bounds of her authority. Until the dormant power of the Constitution

is awakened and made effective, by appropriate legislation, the reserved

power of the States is i^lcnary, and its exercise in good faith cannot be

made the subject of review by this cour t. It is not denied that the

defendants are justified if the law is val id. We find nothing in the record

which would warrant us in disturbing the decree of the circuit courts,

w liich is, therefore,
.

~ Affirmed xoith costs .

[The dissenting opinion of Clifford, J. (with whom concurred

Justices Wayne and Davis), is omitted. It proceeded upon the ground
" that Congress has regulated the navigation of this river, and that the

State law under which the respondents attempt to justify is in conflict

with these regulations, and therefore is void."]

In The License Tax Cases, 5 Wall. 462 (1866), nine cases came V>
rT^-^^^A.^^^^^

from the circuit. courts of the United States in several States, raisingyZ^ f^"^^^^ ff

questions under the United States Internal Revenue Acts of 1864 and j(/iAd-^^ 7^
1866, which required a license or imposed a special tax, in the case (^ yr^oO'^^'''^^^

of persons engaged in selling lottery tickets or in the retail trade in /'/ j •

intoxicating liquors. Chase, C. J., for the court, said: ..^t^nr^ tO(M''^^\

We come now to examine a more serious objection to the legislation of /(i^v-w- ^^^'^

Congress in relation to the dealings in controversy. It was argued fo r ^ f^ Tle^ -

the defendants in error that a license to carry on a particular business y^-^^i^^^^x

gives an authority to carry it on ; that the dealings in controversy were -jiM-
^"'^"^^'^(f^

parcel of the internal trade of the State in which the defendants resided
; ^ p^/uM^^

'
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that the internal trade of a State is not subject, in any respect, to legi s-

lation by Congress, and can neither be licensed nor prohibited by i ts

authority ; that licenses for such trade, granted under Acts of Congres s,

m ust, therefore, be absolutely null and void ; and, consequently, tl i a

t

pen alties for carrying on such trade without such license could noFbe
constitutionally imposed.

I This series of propositions, and the conclusion in which it terminates,

llepcnds on the postulate that a license necessarily confers an authori ty

/to carry on the licensed business. But do the licenses required by the

/ Acts of Congress for selling liquor and lottery tickets confer any author-

/ ity whatever? . . . [Here follows a passage given supra, p. 737, in

which it is held that the licenses give no authoritj- to carry on the busi-

I ness, bu t are merely a mode of taxing.]

This construction is warranted by the practice of the government

from its organization. As early as 1794 retail dealers in wines or in

foreign distilled liquors were required to obtain and pay for licenses,

and renew them annually, and penalties were imposed for carrying on

the business without compliance with the law. In 1802 these license-

taxes and the other excise or internal taxes, which had been imposed

under the exigencies of the time, being no longer needed, were abol-

ished. In 1813 revenue from excise was again required, and laws were

enacted for the licensing of retail dealers in foreign merchandise, as

well as retail dealers in wines and various descriptions of liquors.

These taxes also were abolished after the necessity for them had

passed away, in 1817. No claim was ever made that the licenses thus

required gave authority to exercise trade or carry on business within a

State. They were regarded merely as a convenient mode of imposing

taxes on several descriptions of business, and of ascertaining the parties

from whom such taxes were to be collected.

With this course of legislation in view, we cannot say that there is

anything contrary to the Constitution in these provisions of the recent

or existing internal revenue Acts relating to licenses .

Nor are we able to perceive the force of the other objection made in

argument, that the dealings for which licenses are required being pro-

liibited by the laws of the State, cannot be taxed by the national govern-

m^nt. There w^ould be great force in it if the licenses were regarded

as giving authority , for then there would be a direct conflict between

National and State legislation on a subject which the Constitution

places under the exclusive control of the States.

But, as we have already said, these licenses give no authority. They

are mere receipts for taxes. And this would be true had the Intern al

Revenue Act of 1864, hke those of 1794, and 1813, been silent on

this head. But it was not silent. It expressly provided, in section

sixty-seven, that no license provided for in it should, if granted, be

construed to authorize any business within any State or Territory pro-

hibited by the laws thereof, or so as to prevent the taxation of the snme

business by the State . This provision not only recognizes the full con -
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trol by the States of business carried on within their limits, but extends

the same principle, so far as such business licensed by the national

government is concerned, to the Territo ries.

There is nothing hostile or contradictory, therefore, in the Acts of

Congress to the legislation of the States. AVhat the latter prohibits,

the former, if the business is found existing notwithstanding the prohibi-

tion, discourages by taxation. The two lines of legislation proceed in

the same direction, and tend to the same result. I t would be a judicial

anomaly, as singular as indefensible, if we should hold a violation of

the laws of the State to be a justification for the violation of the laws of

the Union .

These considerations require an affirmative answer to the first general

q uestion, Wliether the several defendants, charged with carrying on busi-(/j

ness proliibited b^- State laws, without the licenses required by Acts o:

Congress, can be convicted and condemned to pay the penalties impose

by these Acts?

The remaining question is, Whether the defendant, indicted for carry -

ing on a business on which a special tax is imposed by the internal

revenue law, but which is prohibited by the laws of New York, can be

convicted and condemned to pay the penalty imposed for not having paid

that tax? What has been already said sufficiently indicates our j udg-

ment upon this question . . . .

It was insisted by counsel that whatever might be the power, it could

not have been the intention of Congress to tax any business prohibited

by State laws. And the argument from public policy was much relied

upon in support of this view.

We think it unnecessary to repeat the answer already made to this

argument, when urged against the requirements of licenses. It is, if

possible, less cogent against the direct imposition of a tax on a pro-

hibited business than against the indirect imposition.

It may, however, be properl}' said that the law of 1866 was enacted after

the arguments of the last term, and that Congress imposed these special

taxes with the distinct understanding that several branches of business

thus taxed were prohibited b}- State legislation. This is conclusive as

to the intention. The h3-pothesis we are asked to adopt would nullify

some of the plainest provisions of the Act, and is inadmissible. The
question must be answered affirmatively.

V

VOL. II. — 121
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(I

/Ti }SuxXe^
a.,JU.iJiy WOODRUFF V. PARHAM. ^/^ 'k ^lIMa.,

-4 '7 /If /4>UPREME COUUT OF THE UnITED StaTES. 1868. >C-<rHa4/tAA^.-«je_

^^ ' w inZ [8 Wall. 123.] ^ ^X iJL^JLAJi V^ n^^

-f- //ta Error to the Supreme Court of Alabama. . . . The city of Mobile,
(X^'-^--^^^''^'^^^ Alabama, in accordance with a provision in its charter, authorized the

AjjiJiAAr^ collection of a tax for municipal purposes on real and personal estate,

. cjn/AA^ sales at auction, and sales of merchandise , capital employed in business
^'^'^^^

. and income within the citv^ Tliis ordinance being on the city statute-

qJ JjUAou^ book, Woodruff and others, auctioneers, received, in the course of their

Xfv T^^'L" ?'>^</<^

b

usiness, for themselves, or as consignees and agents for others, large

^ amounts of goods and merchandise , the products of States other than
0^'~' '^^ ' Alabama, and sold the same in Mobile to purchasers in the origin al and

-
f^A..cA^v..ax/>- y*^^ unbroken packages . Thereupon, the tax collector for the city cle-

j
Jt^ t^ manded the tax levied by the ordinance. Woodruff refused to pay the

> tax, asserting that it was repugnant to the above-quoted provisions of
(hAArtL<A.^tiy^ th e Constitution [v iz. those giving Congress power to regulate com-

fj ^Jtt/L merce, prohibiting the States from imposing duties on imports or ex-

_y-; j^ ports, and securing to citizens of a State the rights of citizens in othei-

10^^ States]. The question coming finally, on a case stated, into the

(^oM'H'-t^'* "^ Supreme Court of the State, where the first two of the above-quoted

^A'iJiM. 'S^'i**^ provisions of the Constitution were relied on bj' the auctioneers as a bar
i'^^"^ , ^_. - to the suit, the said court decided in favor of the tax. And the ques-

''^^-^
I Ai tion was now here for review. . . .

- /J^^uJ. p*-^^" Messrs. J. A. Campbell and P. Hamilton, for the plaintiffs in

-C^o\S- \Al-
^^'^'^^

'
^^^' ^' ^^^^^^P^) contra.

/T Mr. Justice Miller delivered the opinion of the court.

^y^yJf^A ^'^^^ The case was heard in the courts of the State of Alabama upon an

' ^.^j^etA^Jv"- agreed statement of facts, and that statement fully raises the question

'^'"yr^"^ whether merchandise brought from other States and sold, under the

-^ yt-t/O^a^^ circumstances stated, comes within the prohibition of the Federal Con-

if (ojJjjL^et^ stitution, that no State shall, without the consent of Congress, levy^ any imposts or duties on imports or exports. And it is claimed that it

O-CrtvJt.'y^

,

also brings the case within the principles laid down by this court in

^ YW -Brwion v. Maryland., 12 Wheat. 419.

That decision has been recognized for over forty years as governing

^ f^oM/i- »-f the action of this court in the same class of cases, and its reasoning

JUaAJ<.c^J^
has been often cited and received with approbation in others to which

^^^'^^^^
it was applicable. We do not now propose to question its authority or

AAMJn-'^r^^ to depart from its principles. The tax of the State of Maryland, which

yxJUJiM C^ ^ ^^^ ^^® subject of controversy in that case, was limited by its terms to

*^ importers of foreign articles or commodities, and the proposition that

C^uiXx^ '"''^^ we are now to consider is whether the provision of the Constitution to

^^^ {yiA^-^^^ wl^ich we have referred extends, in its true meaning and intent, to

I ^ ^^. <,<0.articles brought from one State of the Union into another.
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The subject of the relative rights and powers of the Federal nnd^ /t^ ^l^^^
State governtuents in regard to taxation, always delicate, has acquired // y^

an importance by reason of the increased public burdens growing out •^'^''^

of the recent war, which demands of all who may be called in the dis- /huA<.4r^ nL

charge of public duty to decide upon any of its various phases, that it ^ /

shall be done with great care and deliberation. Happily for us, much ''^

the larger share of these responsibilities rests with the legislative de- (yf C/iaA^«^<*v

partments of the State and Federal governments. But when, under
,n/2'1/An!ult3L.

the pressure of a taxation necessarily heavy, and in many cases new in ' v^

its character, the parties affected by it resort to the courts to ascertain ] / 40 '/
whether their individual rights have been infringed by legislation, and J^f'^Uxtt^fv
assert rights supposed to be guaranteed by the Federal Constitution, / ^ /^
they, in every such case properly brought before us, devolve upon this C^^j^-"-*^-^*^ ^
court an obligation to decide the question raised from which there is (/l\ aJU p'i'<^-

no escape. -jZa^s^oa^ Ct/^-

The words "impost," "imports," and "exports" are frequently used ^0

in the Constitution. They have a necessary correlation, and wheu we y^-^
^^^^^La,

have a clear idea of what either word means in any particular connec- (><- tw ^XSJL.

tion in which it may be found, we have one of the most satisfactory h^
tests of its definition in other parts of the same instrument. cn^*^

In the case of Brown v. Maryland, the word " imports," as used in the jv a.y<^^^iJ* 'Y^

clause now under consideration, is defined, both on the authority of the - r lJ(/-aXA

lexicons and of usage , to be articles brought into tlie country ; and impost ^ .

is_there said to be a duty, custom, or tax levied on articles brought into /'' »

^

the country. In the ordinary use of these terms at tins claj', no one /yCiA. ^
would, for a moment, think of them as having relation to any other -a- j

articles than those brought from a countiy foreign to the United States, .

and at the time the case of J^rown v. Maryland was decided — namely, <?2<^ ^^^
in 1827— it is reasonable to suppose that the general usage was the_^^ ^^t^.^^,^^/

same, and that in defining imports as articles brought into the countiy, ^ a

the Chief Justice used the word " country " as a synoii} m for United ^^ ^j^swvw^

States. 0-/ 0^2 --^

But the word is susceptible of being applied to articles introduced ^ j

from one State into another, and we must inquire if it was so used bj'
"^^

the framers of the Constitu tion. . . . ^^^Xycx^^ /3^"
Whether we look, then, to the terms of the clause of the Constitu tion _// / •

(Virg-

injg[uestionj^or_to_jtsj;elati^^ or /I tA

to t the history of its formation and adoption, or to the comments of the "i '^^•^

eminent men who took i)art in those transactions, we are forced to the o^lM"^'''^^**^

c0nclusion that no intention existed to prohibit, by this clause, the right ^ jf)/^/
of one State to tax articles hrouglit into it trom anoilier . If we exam- f>

ine for a moment the results of an opposite doctrine, we shall be well "^^jyu k/^ o-

satisfied with the wisdom of the Constitution as thus construed.
/i/UA>3L.'tA^<-itii. -

The merchant of Chicago who buys his goods in New York and sells Vp

at wholesale in the original packages, may have his millions employed - ^^-n^ '^^Tu^

in trade for half a lifetime and escape all State, count}-, and city taxes
; /{ ^-^^ Qou<ijl.

for all that he is worth is invested in goods which he claims to be pro-
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C4^MXf {Ard/^ tectcd as imports from New York. Neither the State nor the eit}'

tiAA ^Ai^C^ wliieh protects his life and property can make him contribute a dollar

JC /U(^'^^ support its government, improve its thoroughfares, or educate its

^ ' (/ children. The^ merchant in a town in M assachusetts, who deals only

-yic^a^^6u^<^ in wholesale, if he purchase his goods in New York, is exem pt from

taxation. If his neighbor jjurchase in Boston, he must pa}" all the

^-iyu/t'^'i-^^^^^-^^ • taxes which Massachusetts levies with equal Justice on the property

/QxO (X^"^

'

of all its citizens. These cases are merely mentioned as illustra-

l£L\M- C:d tions. But it is obviou s that if articles brought from one State into

/ • another are exempt from taxation, even under the limited circumstances

l/tyfA laid down in the case of Brown v. Marylan d^ the grossest injustice

^i^4y/jLt*-^ must prevail, and equality of public burdens in all our large cities is

aaaJM 't^^^
impossible.

'^^
It is said, however, that, as a court, we are bound, by our former

^/ Cyf\A^j decisions, to a contrary' doctrine, and we are referred to the cases of

Almy v. State of California^ 24 How. 1G9, and Brown v. Maryland^

Jfitji^ ./(5C<x/ in support of the assertion. The case first mentioned arose under a

, ^ >- statute of California, which imposed a stamp tax on bills of lading for

'^^ the transportation of gold and silver from any point within the State to

r//j
/CA/^

j;,jy point without the State. The master of the ship " Rattler " was fined

L^i^cM^y- for violating this law, by refusing to affix a stamp to a bill of lading for

^ n'l (/ gold shipped on board his vessel from San Francisco to New York. It

J{ru\A '^Irri^M seems to have escaped the attention of counsel on both sides, and of

the Chief Justice who delivered the opinion, that the case was one of

{H^«^ SX^^^^, interstate commerce. No distinction of the kind is taken by counsel,

(K vj 47^ none alluded to by the court, except in the incidental statement of the

^ I termini of the voyage. In the language of the court, citing Brown v.

"^ytf-^X t^ Maryland as governing the case, the statute of Maryland is described
"/ ^^ as a tax on foreign articles and commodities. The only question dis-
^^^

_ cussed by the court is, whether the bill of lading was so intimately

/Vv^ ^Ai'^-^'i'^^'connccted with the articles of export described in it that a tax on it

^.^^^^...gJtXjfw
^^s a tax on the articles exported. And, in arguing this proposition,

1 ^A- ^^^® Chief Justice says that " a bill of lading, or some equivalent
^^^'^''^^

instrument of writing, is invariably associated with every cargo of

A^ c^^Y^" merchandise exported to a foreign country, and consequently a duty

,lL*^<jiiA^'i upon that is, in substance and effect, a duty on the article exported."

ft It is impossible to examine the opinion without perceiving that the mind
^^-oCa^ eo/o^^

^^ ^^^ writer was exclusively directed to foreign commerce, and there

ri <^.j-\ tii^ is no reason to suppose that the question which we have discussed was

(J . in his thought. We take it to be a sound princ i ple, that no proposition

Q-"^"^ IAjC*;
of i^^v (^an be said to be overruled by a court, which was not in the m ind

-jJ^MTUt, }l/>- of the court when the decision was made. The Victory, 6 Wall. 382.

j^ The case, however, was well decided on the ground taken b}' Mr.

Blair, counsel for defendant, namel}' : that such a tax was a regulation

)iAA/v>.^^'.j<^^~ of commerce, a tax imposed upon the transportation of goods from one

^'tMM. /t/H.oyW'*- S^^t® ^o another, over the high seas, in conflict with that freedom of

. y. / . transit of goods and persons between one State and another, which is
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within the rule laid down in Crandall v. Nevada, 6 Wall. 35, and with

the authorit}- of Congress to regulate commerce among the States. We
do not regard it, therefore, as opposing the views which we have

announced in tliis case.

Tiie case of Brown v. Maryland, as we have alread}' said, arose out

of a statute of that State, taxing, b}- way of discrimination, importers

who sold, by wholesale, foreign goods. Chief Justice Marsliall, in

delivering the "opinion of the court, distinctly bases the invalidity of

the statute, (1.) On the clause of the Constitution which forbids a

State to levy imposts or duties on imports ; and (2.) That which con-

fers on Congress the power to regulate commerce with foreign nations,

among the States, and with the Indian tribes.

The casual remark, therefore, made in the close of the opinion,

" that we suppose the principles laid down in this case to apply equally

to importations from a sister State ." can only be received as an intima-

tion of what they might decide if the case ever cam e before them, for

no such case was then to be decided. It is not, therefore, a judicial

decision of the question, even if the remark was intended to apply to

the first of the grounds on which that decision was placed.

But the opinion in that case discusses, as we have said, under two

distinct heads, the two clauses of the Constitution which he supposed

to be violated by the Maryland statute, and the remark above quoted

follows immediately the discussion of the second proposition, or the

applicability of the commerce clause to that case.

If the court then meant to sa}' that a tax levied on goods from a

sister State which was not levied on goods of a similar character pro-

duced within the State, would be in conflict with the clause of the Con-

stitution giving Congress the right "to regulate commerce among the

States," as much as the tax on foreign goods, then under consideration,

was in conflict with the authority " to regulate commerce with foreign

nations," we agree to the proposition.

It ma}' not be inappropriate here to refer to The T.icenfie, Ciifies, 5

How. 504.

The separate and diverse opinions delivered by the judges on that

occasion leave it ver}' doubtful if an}- material proposition was decided,

though the precise point we have here argued was before the court and

seemed to require solution. But no one can read the opinions which were

delivered without perceiving that none of them held that goods imported

from one State into another are within the prohibition to the States to

levy taxes on imports, and th e language of the Chief Justice and Judge

McLean leave no doubt that their views are adverse to the proposi tion.

We are satisfied that the question, as a distinct proposition necessary

to be decided, is before the court now for the first tim e.

But, we ma}' be asked, is there no limit to the power of the States to

tax the produce of their sister .States brought within their borders?

And can they so tax them as to drive them out or altogether prevent

their introduction or their transit over their territory?
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The case before us is a simple tax on sales of merchandise, imi)osed

alike upon nil sales made in Mobile, wliether the sales be made by a

citizen of Alabama or of another State, and vvhetlier the goods sold are

the produce of tliat State or some other. U'liere is no attempt to dis-

criminate injuriously against the products of other States or the righ ts

ofttlelr citizens, and the case isnot, tUerctore, an attcliiy)t toJctter

commerce among" tlie States, ox_to_deprive tlie citizens of other States

of any privilege or immunity possessed by citizens of Alabama. But

a law having such operation would, in our opinion, be an infringement

of the provisions of the Constitution which rehite to those subjects, and

therefore void. There is also, in addition to the restraints which those

provisions impose by their own force on the States, the unquestioned

power of Congress, under the authority to regulate commerce among
the States, to interpose, by the exercise of this power, in such a manner

as to [)revent the States from any oppressive interference with the free

intei'change of commodities by the citizens of one State with those of

another . Judgment affirmed.

The tenor of[The dissenting opinion of Nelson, J., is omitted,

it is indicated by the beginning, which is as follows :
—

"I am unable to agree to the judgment of the court in this case. The

naked question is, whether a State can tax the sale of an article, the

product of a sister State, in the original package, when imported into

the former for a marke t, under the Constitution of the United States?

Zr ^

ij,^^\)tl.^^ ^^^^ '^'^"^ ^^^^" "'^ security or protection exists in this governmen t^)

^ AMA\iAM/vv'
^gg^l^g^ obstruction s and interruptions of commerce among the States ;

C^'oXy^'-^^ Y^" and,r<)ne of the principal grievances that led to the Convention of 1 787,

TA a^ and to the adoption of the Federal Constitution, has failed to be remg-

died by that instrume nt. And hereafte r (for this is the first time since

Q > its adoption that the clause in question has received tlie interpretation

^^jLxx^xsx ''i^^^'-^

,^Q^ given to it), thi s interstate commerce is necessarily left to the

\xj}J\. \y^ regulation of the legislatures of the different States. We think we

^^^,^,_^^jyvraAA^<Mhazard nothing in saying, that heretofore the prevailing opinion ofjurists

{\ and statesmen of this country has been that this commerce was pro-

tected by the clause — the subject of discussion — namely :
' No State

shall, without the consent of Congress, lay any imposts or duties on

imports or exports, except what may be absolutely necessary for execu-

ting its inspection laws.'"]
'^

\i In a note at the end of Woodruff v. Parharn, at p. 148, the reporter gives the case

^^^ «-^i-'
of Hinsnn v. Lott. decided at tlie same time :

—
J - , " The State of Alabama passed a statute, approved Fehruary 22d, 1866, which, by

(T/M)
(^'Uyl-^M^^Ai

jfg igjjj section, enacted :
' Before it shall be lawful for any dealer or dealers iu spiritu-

ous liquors to offer any such liquors for sale within the limits of this State, such dealer

or dealers introducing any such liquors into the State for sale shall first pay the tax-

collector of the county into which such liquors are introduced, a tax of fifty cents per

gallon upon each and every gallon thereof.'

"Two subsequent sections, the 14th and 15th, provided the mode of enforcing the col-

lection of the tax thus imposed.
" Previous sections of the statute, it ought to be mentioned, laid a tax of fifty cents

,^MA^
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per gallon on all whiskey and all brandy from fruits manufactured in the State, and in

order to collect this tax, enacted that every distiller should take out a license and make

reo-ular returns of the amount of distilled spirits manufactured by him. On this he was

to pay the fifty cents per gallon.

" With this statute in force, Hinson, a merchant of Mobile, filed a bill against the

tax collector for the city of Mobile, and State of Alabama, in which he set forth that he

had on hand five barrels of whiskey consigned to him by one Dexter, of the State of

Ohio, to be sold on account of the latter in the State of Alabama , and that he had five

other harrels, purchased by liimself in the State of Louisiana, and tliat he had brandy

and wine imported from abroad (upon which he had paid the import duties laid by the

United States, at the custom-house at Mobile), all of which liciuors he now held and

was offering for sale in the same packages in which they were imported, and not

otherwise ; that the tax-collector was about to enforce the collection of State and

county taxes on the said liquors, for which he set up the authority of the 13th, 14th

and 15th sections of the already quoted Act of the Alabama legislature. Hin_son_in-

sisted that this Act was void as being in conflict with the Constitution of the United

Stijttes. and riTayed an injunction. The defendant demurred. . . .

" The relief prayed was granted as to all but the State tax, a^ul relief as to that was

granted as to good s imported from abroad , but the State tax of fifty cents per gallon

on the whiskey of Dexter, of Ohio, and that purchased by plaintiff in Louisiana was

held to be valid.

" The case was now here for review. And was argued (like the last one, though

being after it, less fully) by Mr. J. A. Campbell, for the plaintiff in error, and by Mr.

P. Phillips, contra ; little reference being made to other sections of the statute than

the 13th.

" Mr. Justice Miller delivered the opinion of the court.

" In the argument of this case no reference has been made to any ether section than

the 13th of the statute in question.

" If tliis section stood alone in the legislation of Alabama on the subject of taxing

1 i

q

uors . tlie effect of it would be that all such liquors brought into the State from oth e

r

States and offered for sale, whether in the original casks by which they came into the

State or by retail in smaller quantities, would be subject to a heavy tax, while the

same class of liquors manufactured in the State would escape the tax. It is obvious

that the right to impose any such discriminating ta x, if it exist at all, cannot be

limited in amount, and that a tax under the same authority can as readily be laid

which would amount to an absolute prohiV)ition to sell liquors introduced from without

w lule the privilege would remain unol)Structed in regard to articles made in the State.

If this can be done in reference to liquors, it can be done with reference to all the

products of a sister State, and in this mode one State can establish a complete system

of non-intercourse in her commercial relations with all the other States of the Un ion.

" We have decided^ in the case of Wondruff'Y. P«r/jr;»j, immediately preceding, that

the constitutional provision against taxing imports by the States does not extend to

articles brought from a sister State . But if this were otherwise, and we could hold

tli at as to such articles the rule laid down in Brown v. Man/land, concerning foreign

imports, applied , it would prevent but a very little of the evil which we have described
;

for, under the decision in that case, it is only while the goods so imported were held in

the original unbroken condition in which they came into the State, and in the hands of

the first importer, that they would be protected from State taxation. As soon as they

passed out of his hands into use, or were offered for sale among the community at

large, they would be liable to a tax which might render their use or sale impossibl e.

" But while the case has been argued here with a principal reference to' the supposed

prohibition against taxing imports, it is to be seen from the opinion of the Supreme

Court of Alab.ama delivered in this case, that the clause of the Constitution which

gives to Congress the right to regulate commerce among the States, was supposed to

present a serious objection to the validity of the Alabama statute. Nor can it be

doubted that a tax which so seriously affects the interchange of commodities between

the States as to essentially impede or seriously interfere with it, is a regulation of
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ft~' ^ ^ n In Paul v. Virginia, 8 Wall. 168 (18G8), the ijlaintiff, agent in V ir-

/CA^^v^^'*^ A ginia of several insurance companies incorporated in New York , was

//. >y /x/,^
commerce. And it is also^ue, as conceded in that opinion, that Congress has the

yi/i' ^ same riglit to regulate commerce among the States that it has to regulate commerce

Aj<A.y(lAXA A/^^'-^'^ with fore ign nations, and that whenever it exercises that power, all conflicting State

*- laws must give way, and that if Congress had made any regulation covering the

(_^ .
x/i ^w^*^ matter in (|uestioa we need inquire no further.

/) rt/x ilCi'^
'^'"^ " ^ '"^'' ^"ourt seems to have relieved itself of the ohjection hy holding that the tax

"^^f^
q' imposed hy the State of Alabama was an exercise of the concurrent riglit of regula-

f*.-/TVH/-vt'<-^'*'*^ ' *'"» commerce remaining with the States until some regulation on the subject had

been made by Congress. B ut, assuming the tax to be. as we have supposed, a d is-

7y/ AA a^t "'^^ criminating tax, levied exclusively upon the products of sister States : and looking to
"^

r\ the consequences which the exercise of this power may jnoduce if it be once conceded
,

ff>Jiyi'VUMA^^ ,' amounting, as we have seen, to a total abolition of all commercial intercourse between

f-j the States, under the cloak of the taxing power, we are not prepared to admit that a
^y^CLA/t^ i''^^'^ State. can exercise such a power, though Congress may have failed to act on the sub-

(7 J JGct^ in any manner whateve r.

A/^ i:x.'*'*t^ « f^j^g
question of the nature of the power to regulate commerce and how far that

f^^j^rx&iM-^^'-'i power is exclusively vested in Congress, has always been a diflScult one, and has seldom
^^^

-f^
been construed in this court with unanimity. In the very latest case on this subject,

A.^(r^ Crandall v. Nevada, 6 Wall. 35, the Chief Justice and Mr. Justice Clifford held that a

tax on persons passing through the State by railroads or other public conveyances was
forbidden to the States by that provision of the Constitutiou propria vigore, and in the

absence of any legislation b^- Congress on the subject ; while a majority of the court,

(1)0^4''*^^^ preferring to place the invalidity of the tax on other grounds, merely expressed their
^

inability, on a review of the cases previously decided, to take that view of the question.

V But in that case the opinion of the court in Cooley v. J^/ie Port Wardens was approved,

^ which holds that there is a class of legislation of a general nature, affecting the com-

C L^ tyf f^ mercial interests of all the States, which, from its essential character, is National, and

/ 7 ^>*^y which must, so far as it affects these interests, belong exclusively to the Federal

/^ /<klkA •
government.^ ^^^ "The tax in the case before us, if it were of the character we have suggested, dis-

J^yyij~»uK ^"^'^^^^'criminating adversely to the products of all the other States in favor of those of Ala-

VJ
_
yMA^<M>'

|)aina. and involving a principle which miglit lead to actual commercial non-intercourse.
(H yA^XAA/^.^tAA-^yQ

^j^l^ j^ Q^j. opii^ion^ belong to that class of legislation and be forbidden by the clause

J of the Constitution just mentioned.

(X.^^^-^<- *\y « i>i,t a, careful examination of that statute shows that it is not obnoxious to this

C\j i-*t/i' /OZ-vi^ objection . A tax is imposed by the previous sections of the same Act of fifty cents

(y per gallon on all whiskey and all brandy from fruits manufactured in the State. In

y(r-v-VWv VvsjL order to collect this tax, every distiller is compelled to take out a license and to make
"

_. regular returns of the amount of distilled spirits manufactured by him. On this he

^^\S7^ pays fifty cents per gallon. So that Avhen we come in the light of these earlier sec-

^ ^^^jJtjl/UfK.. t'ons of the Act, to examine the 1.3th, 14th, and 15th sections, it is found that no
^^"^""^

. greater tax is laid on liquors brought into the State than on those manufactured

/v^ . y{AjJjA (v^ within it ! K ^y^ it is clear that whereas collecting the tax of the distiller was supposed

n J t to be the most expedient mode of securing its payment, as to liquors manufactured

/\P^^ vCCft-**.^^ within the State , the tax on those who sold liquors brought in from other States was

». -tifAlAlii O 'J^y the complementary provision necessary to make the tax equal on all liciuors sold
_^|r /t*AA*^^^

in_the_State. A s th e e ffect of the Act is such as we have described, ^nd it iiistitjitp.g

--iJ. yjit/CVATi no legislation which discriminates ag.ainst the products of sister States, but merely
'^^

_

~~* subjects them to the same rate of taxation which similar articles pay that are manu-

0^ C/db^'^KV^^ factured within the State , we do not see in it an attempt to regulate commerce, but an

appropriate and legitimate exercise of the taxing power of the States.
" Decree affirmed.

^0 "MR. Justice Melson dis.sented." .

f -f- -if

^ ^V^V^ h> '^'^^ A^j^X\/^ A^'A. ^^ ^LATWwvx^vtJt^ Cc^^ -<^^J1a. a(.«^ V^^M l>*
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indicted , convicted, and sentenced to pay a fine for acting in Virginia us ^^.M^^^Y^^^^

such agen t without complying with a requirement of a statute of Vir- .c<2t/\ <\ A^ ~

ginia that lie sliould take out a license, and as a ineliminary there to • ^^.^jJ^

deposit with the treasurer of the State certain bonds , to a large amoun t. C/^
i i i

On error to the Supreme Court of Appeals of Virginia, Field, J., for ^'^ l/a ^JtSfet

the court, in affirming the judgment of the State cour t, said :
" We pro- ^^^-^-^j^«Jettc<i;e^

ceed to the second objection urged to the validity of the Viigiuia

statute, which is founded upon the commercial clause of the Constitu- (--t^vix^-cXL^rw

tion. It is undoubtedly true, as stated by counsel, that th e power cun- ^^-p/u-^^d

ferred upon Congress to regulate commerce includes as well commerce l^.^ /\ . Su/4,

carried on by corporations as commerce carried on by individuals, ^t \\ ,

the time of the formation of the Constitution a large part of the com- C^T" f^-^ ^^^^''''^

merce of the world was carried on by corporations. The East India-y/-^^ A^-i*-^
Company, the Hudson's Bay Company, the Hamburgh Company, the « ^ . i

Levant Compan}', and the Virginia Compan}', may be named among ti^'t^^^^ ^^^ ^^'^^^

the many corporations then in existence which acquired, from the ^cuA/^euf^f^^
extent of their operations, celebrit}' throughout the commercial world, p
This state of facts forbids the supposition that it was intended in the "^ ^^(ryyvyt^'^^^-^

grant of power to Congress to exclude from its control the commerce of r*jrr//^nj(jt^ ^
corporations. The language of the grant makes no reference to the , ^ b
instrumentalities by which commerce may be carried on; it is general, -<-'^'^'^<''H/».A/t>-^

and includes alike commerce by i^idividuals, partnerships, associations, ^ ^ ^^.C^x-^a.-fyu/^^^J

and corporations.
(J

, /-jfu
"There is, therefore, nothing in the fact that the insurance companies "^ ''^''^*''^

of New York are corporations to impair the force of the argument ^^ 0-u e^i^wwi'i*^'-*^

counsel. The defect of the argument lies in the character of their busi- .^ JL-ffv\A
~

ness. Issuing a policy of insurance is not a transaction of commerce. ^ ,
~f

The policies are sim ple contracts of indemnit}^ against loss by fire, O^v^aT'^*^^^

entered into between the corporations and the assured, for a considera- /^ sMaA>T^^
tion paid by the latte r. These contracts are not articles of commerce o

in any proper meaning of the word. They are not subjects of trade y^^
and barter offered in the market as something having an existence and ^oAi ^ '^^^^ '

value independent of the parties to them. They are not commodities

to be shipped or forwarded from one State to another, and then put up o-^CiM^ c*.^^

for sale. They are like other personal contracts between parties which -^^.j,^,^ Awf/Y'
are completed by their signature and the transfer of the consideration. . ~t^j^

Such contracts are not interstate transactions, though the parties may 'n'*^''^ ' ^l
be domiciled in different States. The policies do not take effect— are ^L. ^^^^ (^ -

not executed contracts — u ntil delivered by the agent in Virginia. - /

They are, then, local transactions, and are governed by the local law .
'^'V\vu K^'iAiA.

Th e}^ do not constitute a part of the commerce between the States any /^cjU ~(a'>^-^'<^^-

mo re than a contract for the purchase and sale of goods in Vircrinia by . - /

a citizen of New York whilst in Virginia would constitute a portion of <2X4A4ma.

such commerce . ^a^xyi^ C^
" In Nathan v. Ijouisiana, 8 Howard, 73, this court held that a law La^vtML <^^^^

of that State imposing a tax on money and exchange brokers, who dealt ' / ''id
entirely In the purchase and sale of foreign bills of exchange, was not CT^-^^^^^^^^"*-^^^"^^

IJUkaU Am vU a^au^ ^-^ VZ
. JiuA oaj^ t;tju^ jb^cJi t^a^^'^^ft^^^
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in conflict with the constitutional power of Congress to regulate

commerce. . . .

" If foreign bills of exchange may thus be the subject of State regula-

tion, much more so may contracts of insurance against loss by fire."
*

J ..4naai-X THE DANIEL BALL.

-Am J Ppj^^^mir^^^^^'^^ Court of the United States. 1870.

''^
» _. . , . ^ [10 ir((;/. 557.]

(j4^, yjA(U<M the case being thus :
—

Appeal from the Circuit Court for the Western District of Michigan,

^^'

I J I ^^^^c( The Act of July 7, 1838, 5 Stat, at Large, 304, provides, in its

P^ ,, second section, that it shall not be lawful for the owner, master, or

/lOA^ji'^"^'^^' captain of an}- vessel, propelled in whole or in part by steam, to trans-

^ port any merchandise or i)assengers upon "the bays, lakes, rivers, or

/ other navigable waters of the United States," after the 1st of October

l^a/iiM (^^ ^f ^^^^ year, without having first obtained from the proper officer a

^ g license under existing laws ; that for ever}* violation of this enactment
^^^ tiie owner or owners of the vessel shall forfeit and pay to the United
yU^'X/LX^ States the sum of five hundred dollars ; and that for this sum the ves-

/^^V^/i-a^^ sel engaged shall be liable, and may be seized and proceeded against

\jfl r- j^Jh (^ summarily by libel in the District Court of the United States.^ U/C<
\3

,^^^^ ^-^ ^Y ^^^^j^gj. 3Q^ jg^2, 10 Stat, at Large, Gl, which is amenda-

CTt\4A^''^^' ^'^^'•^ ^^ ^''^ ^^'^ *^^ Ji^ib' ^' 1838, provides for the inspection of vessels

^0 . -^- propelled in whole or in part by steam and carrying passengers, and
""^"^^^

/I the delivery to the collector of the district of a certificate of such

'-GuA jJ^~\Aj^^^^ " inspection, before a license, register, or enrolment, under either of the

/jU _j • _ Acts, can be granted, and declares that if any vessel of this kind is

^f
I _

navigated with passengers on board, without complying with the terms

fiL^^i^t^iijuiJi fy of the Act, the owners and the vessel shall be subject to the penalties

. prescribed by the second section of the Act of 1838.

]^ay>r^Y^ In March.' 1868. the "Daniel Ball." a vessel propelled by steam, of

(flit^
'V/T'^^M^ one hundred and twenty-three tons burden, was engaged in navigating

^ I
'i Grand River, in tlie State of Michigan, between the cities of Grand

X^r^^^i ^ Rapids and Grand Haven , and in the transportation of merchandise

n cWlA ^ and passengers between those places, without having been inspected

/f /Ti^'Vi
* ^1' l icensed under the laws of the United States ; an d to recover the

H/^^^^ penalty, provided for want of such inspection and license, the United

^K^^ W<iw»- States filed a libel in the District Court for the Western District of

ff~^'H'''^' The libel , as amended, described Grand River as a navigable water

^
U

. of the United States ; and, in addition to the employment stated above.

/I /j_, r- ^ For this case in another aspect, see .s(//))-r7, p. 468.— Ed.
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alleged that in such employment the steamer transported merchand ise. o^autjU- ^^
shipped on board of her , destined for ports and places in States othe r ^Jo-Jfl^O^'"
ihan the State of Michigan, and was thus engaged in commerce between ^ ^ />

the States. The answer of the owners, who appeared in the case, y^''rf>u <m4aI ~

admitted substantial!}' the employment of the steamer as alleged, but^ ^^ (JPIlMa -

set up as a defence that Grand River was not a navigable water of the . u^~
_

United States, and that the steamer was engaged solely in domestic CXy<^ (Xcam^^

trade and commerce, and was not engaged in trade or commerce -^ ^ ^Lj^ck^ja^

l)etween two or more States, or in any trade by reason of which she ... ^\ t/A
was subject to the navigation laws of the United States, or was required .^ux^^^"^

to be inspected and licensed. r^ta^ /S-iO-

It was admitted, by stipulation ot the parties, that the steamer was ^

employed in the navigation of Grand River between the cities of Grand AA/o-^^i^^
-

Rapids and Grand Haven, and in the transportation of merchandise^^ ^^^ xa^

and passengers between those places ; that she was not enrolled and (7 Q

licensed for the coasting trade ,' that some of the goods that she shi[)ped ^l^mi/^-^*^'^''^

at Grand Rapids and carried to Grand Haven were destined and marked y{^^JtjA?<JU^\. t^
fo r places in other States than Michigan, and that some of tiic good s . ^

au^ii.

w hich she shipped at Grand Haven came from other States and we re O^*-

destined for places within that State. ..p^^J^^Ay<AAA -^^^^ ~

It was also admitted that the steamer was so constructed as to draw , j_^j "f^a^
only two feet of water, and was incapable of navigating the waters of ''^-^^

Lake Michigan ; that she was a common carrier between the cities ^sAy^i/iAAi^'^^^^

named, bu t did not run in connection with or in continuation of any ^a.^^

line of steamers or vessels on the lake, or any line of railway in the^^ / /

S tate, although there were various lines of steamers and other vessels /{rCt^^ r>i\l

run ning from places in other States to Grand Haven carrying merchan-
^^j^2_^ /3^

disc, and a line of railway was running from Detroit which touched at ^ ..

both of the cities named. ,/L a./i i>^ ^^
The District Court dismissed the libel. The Circuit Court reversed *- n^/At-

this decision, and gave a decree for the penalt}' demanded. AA/^^^^ / /

From tliis decree the case was brought b^' appeal to this court. — i'^^
Mr A. T. McReynolds, for the appellant ; Mr. Brisfow, Solicitor- Up Sijt^'(M

General^ contra, for the United States. .Xi^^^^

Mr. Justice Field, after stating the case, delivered the opinion of Ar Cj/K't/^'^^'^^-

the court, as follows:

—

/i

Two questions are presented in this case for our determination. 7//^/f Anbid^^^
Fjrst, Whether the steamer was at the time designated in the liber ^/>^^ (H

engaged in transporting merchandise and passengers on a navigable Ur-oi/tlAA. H-.

water of the United States within the meaning of the Acts ot Congress •

and, Second, Whether those Acts are applicable to a steamer engaged C/f-''<^ • ''^^

as a common carrier between places in the same State, when a portion ct^,^^] tAy-*^^^^

o f the merchandise transported by her is destined to places in other
/ ^ --//-•

S tates, or comes from places without the State , she not running in IM'^ ^^^^^

connection with or in continuation ot any line ot steamers or other /i^aXuAcJl
vessels, or any railway line leading to or from another State. je^ixt^tf^*-^
Upon the first of these questions we entertain no doubt Th e doctrine
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of the common law as to the navigability" of waters has no ai)pUcation

in tliis countiy. Here the ebb and flow of the tide do not consti tute

the usual test, as in P^ngland, or any test at all of the navigabilit}' of

waters . There no waters are navigable ni fact, or at least to any
considerable extent, which are not subject to the tide, and from this

ciycumstance tide water and navigable water there signify- substantially

the same thing . But in this country the case is widely differen t.

Some of our rivers are as navigable for many hundreds of miles above

as tliey are below the limits of tide water, and some of them are navi-

waters of the United States within the meaning of the Acts of Con-
gress, in contradistinction from the navigable waters of the States,

when they form in then ordinary condition by themselves, or by uniting
with other waters, a continued highway ovei which commerce is or may
be carried on with other States oi loreign countiies in the customaiy

modes in which such commerce is conducted by water.

/\--<A- ^i.^-^^' gable for great distances by large vessels, which are not even affected

/ '
"i^y

^^'^ ^^^^ ^^ ^"-^ point during their entire length. The Genesee Chief,
^A^a^ O^M^

^2 How. 457; iline v. Trevor, 4 Wall. 555. A different test must,

f^{j^
i/At^^fJ^ • therefore, be applied to determine the navigability" of our rivers, and

. that is found in their navigable capacity. Those rivers must be re -

^ (/s</i. t^ garded as public navigable rivers in law which are navigable in fact .

i_^-^
• nA^Ou^ And they are navigable in fact when they are used, or are suscepti ble

t of beiug used, in their ordinary condition, as highways for commerce,

W XA>t/^ over which trade and travel are or may be conducted in the customary

-r- JL^X^rVi^o^Q^ ^f trade and travel on water . And they constitute navigable

Jjj^JJjiA if we apply this test to Grand River, the conchision follows that it

/ <t i-V? niust be regarded as a navigable water of the United States . From the

(A/P^^^ conceded facts in the case the stream is callable of bearing a steame r

^kL j^. U-^. ot one hundred and twenty-three tons burden, laden Avith merchandise

' and passengers, as far as Grand Rapids, a distance of forty miles from
' ^l_ ^ Li,>AA-i ts mouth in Lake Michigan. And by its junction with the lake it

^ forms a continued highway for commerce, both with other States a nd

^ 'fJiKOiA^vv ^^ with foreign countries, and is thus brought under the direct control of

Congress in the exercise of its commercial power

That power authorizes all appropriate legislation for the protection

or advancement of either interstate or foreign commerce, and for that

purpose such legislation as will insure the convenient and safe naviga-

tion of all the navigable waters of the United States, whether that

legislation consists in requiring the removal of obstructions to their

use. in prescribing the form and size of the vessels employed upon

them, or in subjecting the vessels to inspection and license, in order

to insure their i)roper construction and equipment. "The power to

regulate commerce," this court said in Gilman v. Philadelphia, 3 AVall.

724. " comprehends the control for that purpose, and to the extent

necessary, of all navigable waters of the United States which are

accessible from a State other than those in whicli they lie. For this

purpose they are the public property of the nation, and subject to all

the requisite legislation of Congress."
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B ut it is contended that the steamer ^^ Daniel Ball " was only engaged

in the internal commerce of the 8late of Michigan, and was nut, tlieie -

fore, required to be inspected or licensed, even if it be conceded t hat

Grand River is a navigable water of the United States ; and this biings

us to the consideration of the second question presented .

There is undoubtedly an internal commerce which is subject to the

control of the States. The power delegated to Congress is lin.ited to

commerce '•' amono; the several States," witli foreign nations, and with

th e Indian tribes. This limitation necessarily excludes from Fedcial

control all commerce not thus designated, and of course that commerce

which is carried on entirel}- within the limits of a State, and does not

extend to or affect other States. Gibbons v. 0<jden^ 9 Wheat. 194,

195. In this case it is admitted that the steamer was engaged in

shipping and transporting down Grand River, goods destined and

marked for other States than Michigan, and in receiving and transport-

ing up tlie river goods brought within the State from without its limits
;

but inasmuch as her agency in the transportation was entirely within

the limits of the State, and she did not run in connection with, or in

continuation of, any line of vessels of railway leading to otiier States
,

it is contended that slie was engaged entirely in domestic commerce .

But til is conclusion does not follow. So far as she was employed i n

transporting goods destined for other States, or goods brought from

without the limits of Michigan and destined to places within that State,

she was engaged in commerce between the States, and however limited

that commerce may have been, she was, so far as it went, suJiject to

tl ie legislation of Congres s. She was employed as an instrument of

that commerce ; for whenever a commodity has begun to move as an

article of trade from one State to anotlier, commerce \\\ that cominorbty

between" the States has commenced. The fact that several dilferent

and ,
independent agencies are em'pToyed in transporting the commodity,

some acting entirely in one State, and some acting tlirough two o r more
States, does in no respect afFrict the character of the transaction. To
the extent in which each agency acts in that transportation, it is sub-

ject to the regulation of Congres s.

It is said that if the position here asserted be sustained, there is no

such thing as the domestic trade of a State ; that Congress may take

the entire control of the commerce of the conntry, and extend its

regulations to the railroads within a State on which grain or fruit is

transported to a distant market.

We answer that the present case relates to transportation on the

navigable waters of the United States, and we are not called upon to

express an opinion upon the power of Congi-ess over interstate com-

merce when carried on by land transportation. An d we answer further,

th at we are unable to draw any clear and distinct line between the

authority of Congress to regulate an agency em ployed in commerce
between the States, when that agency extends through two or more

States, and when it is confined in its action entirely within the limits of
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a single S tate. I f its autliorit^" does not extend to an agcnc}' in such

commerce, when that agency is confined within tlie limits of a State ,

i ts entire authority over i nterstate commerce may be defeated. Several

agencies combining, each taking up the commodity transported at the

boundary line at one end of a State, and leaving it at the boundarj" line

at the other end, the Federal jurisdiction would be entirely ousted, and

the constitutional provision would become a dead lette r.

We perceive no enor in the record, and the decree of the Circuit

Court must be Affirmed}

f^aji . ^>/^/A<^a/ [
1 In Harrigan v. Conn. Riv. Lumber Co., 129 Mass. 580 (1880), a statnte of Massa-

/? . ^ .

-J J chusetts (Geu. St. c. 78, § 5), had forbiddeu the driving or floating of log.s down tlie

-^«^ /L*^l^f^^ Couuecticut River unless bound into rafts, and under the care of a sufficient Dum l)cr

y/ J s/aAm'? ^^ of persons to prevent damage. The plaintiff sued in tort for iniurics to his pleasure
^^

^ > g boats, fastened to a wharf in Springfield, caused by floating logs not tlius fastened

Jii^cCti^L^i Hq to-'fither and attended. It appeared by uncontradicted evidence that the Connecticut

i^ /W JLvvi-'^^ ^ Kiver was navigated from its mouth to Holyoke by a transportation company witli

"^ </ barges loaded witii seveuty-five tons, drawn by steam tugs of fifty tons tonnage, but

CjliLiA 'A^yt'<-<'*'^^^that the tide did not ebb and flow tlierein in this State ; that the defendant, incor-

'.

^ j)orated in 1878, under the laws of Connecticut, purchased and owned timber lands in

.^j-VUMA yi/<y^^^ the State of Vermont to the extent of one hundred and thirty thousand acres upon

/lyOi/^AA-
J tlie banks of the Connecticut River and its tributaries, upon wliich were six hundred

and fifty million feet of lumber ; that it owned a large steam mill at Nortlianijjtou, iu

ii_A^t/XA~tA<l CVl^ this State, on the said river, turning out sixty thousand feet a day, Avith an investment

p p - of $60,000 ; that it owned anotlier mill of larger capacity at Holyoke, in tliis State,

if C^ o.<-«-^^-<-^
^^.jl-jj j^„ investment of $80,000, and still another at Hartford, iu the State of Connecti

- I AAjAfCl ^"''' ^^ nearly as large capacity and capital ; that its business was cutting, iu the win-

x,Xu^ /-t^****^^
f,(>r, the timl)er upon said lands, placing the logs in the Connecticut River in the

-/ hjCyx^i/x. ^ spring, floating the logs down tlie river in drives of large quantities at a time to its

!p ij ^ J/-
il ifferent mill s, sawing the logs into lumber, and selling the lumber^ui the market.

'j3AJA/<'<^*^ ' T heniJMaS- evidence tending to prove that by reason of the rapids upon said river at

ler's Falls and Holvoke, within this State , i t was absolutely impossible to comply
the first clause of said section, and to drive the logs in rafts over said rapids, and

ust abandon the use of the Connecticut River if compelled so to do ; tliat the

^ J!iU*^^
-(nr**^

defendant could unloose logs above rapids, and form them into rafts again after

jy\/jLiM'^^^A" ])assing the rapids , bu t that the expense of so doing would be pecuniarily ruinous ;

U / le ^tu\Cf thatJJieTe was no other way of getting its timber into the markets of this State or_pf

-ji^ '^
fj

I the State of Connecticut in any manner that was not ruinously expensive. It also

^ cL, jdt ti'i^^^'^
appeared that the drives of logs generally occurred in July or August, and at inter-

/^J^
/j/t/*^

y^i^^ — the logs running in the river for from two to four weeks,— amiwiipn sn run .

/a ~ijA^^ '^
"

ning. and at the time in question, substantial! v filled the river and prevented the use

^J^ _7/ / iif it by pleasure boats , although the same did not intercept or prevent the large

'iXi^/ldUl - J'i^^

,

barges and steam tugs from tlie use of the rive r. . . .

(j A ^ 1^ J, The jury found for the plaintiff, and the case went up on exceptions by the defend

[Ji/[/_
(^oAMy^ -^nt. Lord, ,J., for the court, said : " At the trial, no question was made of the pro-

/
_ -/-//» vi- I"''6ty of any ruling except one upon the provisions of the Gen. Sts. c. 78, § 5. The

^^J^ f\AA^
/j

presiding jmli'^e ruled that any acts done in violation of that statute were prima fdcie

I i^ (a^V^ wrongful : and the only objection made by tlie defendant to the ruling is that the

''ij statnte is unconstitutional, for the reason that it is not competent for the legislature

/^ -t-/. (^J/oA -f^f the Commonwealth to pass any law upon that subject, it being within the exclusive

7]°*^^ jurisdiction of Congress in the exercise of its power ' to regulate commerce among the

QjlitjLA &-fs
^^ several States.' . . .

+-4 4. I\
"The statute does not profess to take from the character of the Connecticut River

^^(fWi/\ » i^ h ^^^^ ^^ ^ great highway, and it is not necessary to consider whether strictly that river

-i—P tII
''* "'" ''' ^^^ technically ' navigable wnters ' The tide does not ebb and flow tlierein

O^C\Aji,/i\\^^ within the limits of this Commonwealth, and dams and bridges by aathority of
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the Legislature of Massachusetts have been erected over aud across it in various '.
Jx4\a

places. . . .

tA^t/VM
I

" As before said, this legislation does not attempt to dei)rive the Connecticut Ri ver f^j/x^fAAA.>ji..iy/ajiMj

of the character of a highway . It does not interfere with any use of it as sucli, and ,,
^

^,

all interstate commerce may be conducted over its waters with tlie same freedom as [l^^^ w^oi^o

over its roads, bridges, and other highways. 4 If the legislature had ordered that the y^<^X^\ ik>t*^
Connecticut River should not be used for the transportation of logs, masts, aud spars

from the State of Vermont to the State of Connecticut, a very different question would ^L^Jrvw^^v^-'^^'*^ •

have been presented./ That question does not arise, and need not be discussed. That /xtrAn, ^^
it i^ competent for the legislature of a State to prescribe tlie mode in whicli its ways . -/^

shall be used to avoid collision and conflict, and to prevent injury to persons or prop- /^^/^
erty righ tfull y tliereon , and to prevent obstructions therein, cannot be questioned ; //O

jiyui. ^C
and such legislation has no relation to, and does not interfere with, commerce between l-^ p ^v5

thp Statep . The section -of the law.ileclares in its terms the object and purpose of Its" j[^\/Xy "lA^^^
provisions. It requires logs, masts, and spars to be so arranged that tliey may be con- -^^o^.,,^'
trolled by those having them in charge, and its purpose is to prevent damage to dams ( '

and bridges, lawfully erected upon and across the river . Neither a ln|<r nor a.nv num- ^ t^a oaJ*^
^>pr_nf_l^o^g floniino; npnii the surface of a Stream, uncontrolled and uncontrollable, is Jgc^rAji

'

rjavifyation or commerce. ... ^

" The defendant, however, relies with much confidence upon the decision by the \pijij:^ (Xr\X

Supreme Court of Maine in the case of Treat v. Lord, 42 Me. 552. It is contended •

,JUii
that, by the decision in that case, the right of every person to float logs upon uavi- 'T^'VflH/Xi^

gable waters is absolute, aud the power to regulate it is alone in Congress. No such .

^^^^j^i;^ (tC

principle is embraced within that decision. ...
i r\

•' Neither of these propositions, nor any other decided in that case, has the slightest ^M •

bearing upon any question involved in the present case. There is no intimation that

the legislature has not authority to regulate the mode in which tiie easement should

be used ; but, on the other hand, the^ power is e.xpressly asserted in tlie legislature, ^
not only to regulate, but to prohibit the e.sercise of the right ; nor is there anything C?

in the report of the case which, by implication even, can be understood as recognizing

the fact that, a. sinp^'le log or many logs floating uncontrolled, with no power of the

owner over them, is either commerce or navigation . All the language of the report

implies that the logs were at all times under the control and direction of those driving

them. It would be impossible upon any other theory to satisfy the rules of law which

were given to the jury in regard to the care and diligence of the defendant, and the

respect which he was bound to have for the plaintiff's rights, and that his own must

be so exercised as to do the least injury to the plaintiff's property. It would be a mere

absurdity to say that the right to use the river for logs tumbled into the stream, and

floating down uncontrolled, and carrying with them the plaintiff's dam, is consistent

with the law declared in that case.

" The case of Carter v. T/uirston, 58 N. H. 104, is no more favorable to the claim of

the defendant. In that case it was decided only that any person had the right to

make a reasonable use of a public .stream ; that in such use he was not responsible for

any damage done without his fault, that is, that the use itself is not a wrong-doing

;

but that he is responsible for injury done Vty his carelessness.

I

" There is no ground for the inference that, in the use of the river as a highway
,

the I ftgislqtnre may not make siiitable regulations for its more convenientand safe

usejjxjersons having equal rights tliereon or that a use in violation of sucli regul a-

tion is authorized under the Constitution of the United States, and cannot be limited

by State legislation because such regulation is an interference with interstate com- q t 9 ^ '^~~

merce. Exceptions overruled." ^'^^ '

P In Com. V. King , 150 Mass. 221 (1889), the defendant was convicted of running a (A /3A^ ^t^t-^-WT^^

steamboat without a license required hv the statutes of Massachusetts, on the Con - ^

necticut River between the towns of Holyoke and South Hadlev, above the dam at

Holyoke . In sustaining the verdict on defendant's exceptions, the court (F iKi.n. J.), (^

.said ; "The statutes of Massachusetts were intended to regulate steamboats used for

M\\A/l/tAJ^\jL\ -O Ou^ \r<. CayiAxx.'l ^hK. /i/Jct^L ftk^ /S^taZZX ^ArtA^ ^
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the conveyance of passengers which were not subject to regulation by Congress be-

cause tliev were not used in navigating waters of the United States. We tliinlv that

the Superior Court niigbt take imlicial notice that tlie Connecticut River ahuvc tiie

dam at llolyoke does not, e i tlier by itself or by uniting with otiicr waters, constitute a

public highway over wliicii conunerce may be carried on with other States or witl i

foreign countries, although, if the court had entertained any doubt on the suljjcc t, it

might have required evidence to be produced. Itia-M:ell known tliiit the waters oftlm

CoiiiiRcticiit River, at the place wliere it was alleged tliat the defendant's steamboat

was_eniployed. can be used by vessels only for tiie transportation of persons and pro})-

erty between different places in Massachusetts. Thev are, therefore, waters no t

within the maritime jurisdiction of the United State s. Veazie v. Hfuor, 14 How. 568;

The MuHtello, 1 1 Wall. 411, and 20 Wall. 430 ; Millei- v. New York, 109 U. S. 385, 395."

/f^ J,ij.^a I
^" Cwalteneu v. The Scottish, cU- Timber and Land Co., 1 1 1 No. Ca. 547 (1892), the

^ \j> -7 ])Iaiutiff sought to recover damages for injuries to his dam and fishery on the French

J/jo/aAAA h^^ TSroad Kiver below Ashcville in Xortli Carolina, alleging that the river at that point is

_ , , -t lu^t. R nnvjo-ablfi stream , that he was a riparian owner on the east side, and had built a

^i'iy'A^^^^^'^^^^ i\:\\w about two thirds across the river, leaving one third open with a free passage, tl iat

V-U rJ(jXAM< '^ the defendaat had recently engaged in floating large logs down the river, and tiiXiiUgh
'^^^^

negligence in conducting the business had ilestmyed the dam and fishe ry. The de-

£c/yto^ '^ fendant denied the plaintiff's allegations, and also set up that the French Broad was a

y V'aA Tiver cajiable of being used for floating rafts, boats, and logs, and had long been so

^ /tf'-
. used before the plaintiff built his dam. Tlie plaintiff was nonsuited at the close of his

1iA/</\ /^^^'•^^•^ *^^'" case and appealed. The Supreme Court gave a new triiil, on the ground that there
/IJAJ^

// was evidence which entitled the plaintiff to go to the jury. The court (Siiephekp,

-U
^yfjcf, <f^ C. J.), added :

" Conceding tliat this is a. floatalile stream (and we think there is testi

i^A iA^

4

monv tending to show that it is), another serious question to be determined is whether

the righ t to float logs must not be exercised with reference to the riglits of riparian

proprietors. To sustain the nonsuit in this case would, we fear, be construed as an

in d i cation that the right of floatage is paramount to all other interests, and we are not

- prepared to assent to such a proposition."

McRae, J., in a concurring opinion, said (p. 555) :
" The leading case on the subject

of the law of watercourses in North Carolina is State v. Glen, 7 Jones, 321, in which

the late Judge Battle in a very able opinion, discussed the rights of tlie pul)lic, and

of the riparian owners, and of the owners of the beds of these streams. He divides

them into three classes. . . .

" While it will be noticed that the second class is by his definition confined to such

(X CcuA/^
j^j, jjj.g sufficiently wide and deep to be navigalile by ' boats, flats, and rafts,' no mention

is made of logs. [The opinion here refers to a statute passed the same year with the

last-named case, providing for gates and slopes in mill dams " for the convenient pas-

sage of floating logs and other timber."] But in the case of McLaughlin v. Manu-

facturing Co., 103 N. C. 100, for the first time I see an allusion to another class of

streams called floatable— a term now in general use, especially in those States

where there are great timber interests, as in the Nortiieastern States and upon the

Great Lakes. Floatable streams are said to be ' capable of valuable use in bearing

the products of mines, fore.st, and tillage of the country it traverses to the mills and

markets.' ... In the case of Gaston v. Mace, 33 W. Va. 14, navigable streams are

divided into (1 ) tidal streams
; (2) those non-tidal, but navigable for boats or lighters,

and (3) floatable, to which last class are given the definition we have quoted, supra,

and in relation thereto a quotation is used from Lancy v. CUfford, 54 Me. 487.

"'A stream, which, in its natural condition, is capable of being used for floating

logs, lumber, and rafts, is subject to the public use as a highway, though it be private

property and not strictly navigable. This right of the public, however, must be exer-

cksed in a reasonable manner. . . . The various purposes for which such a higlnvay is

used by the public, whether for transporting merchandise, rafting, driving, or booming

logs, or securing them at the mill afterwards, if necessary, require so much space as

temporarily to obstruct the way, but if parties so conduct themselves in this business as

fU^G-^

AA.'"-«yaj

jW^ayxc

Jl.\jucX/<cK (X^KiA.^^r\/\j lo ci,\^ (t^ 1>6u. A<^i^<^l
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to cHscommode others as little as is reasonably practicable, the law holds them harm- n^^tnPi f-'ir^
less.' Speaking of tlie conflict of interests between the navigators and the riparian /J
owners, 'tlie common law . . . furnishes a solution of this ditticultv by allowing the AA/clAAA/^.
owner of the soil, over which a floatable stream which is not teclmically navigable

^/jyf
'

'
J—

passes, to build a dam across it and erect a mill thereon, provided he furnislies a con- A-^' \5y^ '

venient and suitable sluice or passageway for the public by or througii his erection. nJl/r/tAyff^ ^^'^^

In this way both these rights may be exercised without substantial prejudice or ^

inconvenience.'

"

/X-o ,

Clark, J , and Averv, J., dissented. The latter in the course of an instructive

opinion, dwelling at large upon the doctrine of "floatable" waters, identifying them
with "navigable" waters, said (p. 561) : "As none but the most valuable hardwood

logs will bear transportation by railway from points remote from the coast, as a rule

the value of immense forests is often left to depend upon local demand until the cheaper

water highways are utilized. Hence, public policy, as well as reason, upon which th^

recognition of the easement in watercourses is founded, have inclined the courts to sus-

tai n the right of the owners of large forests or extensive mining districts to enjoy the

privilege, when shown to be very valuable to them, at the comparatively insignificant

sacrifice on the part of a riparian proprietor of using his property m su burdination to

it. It was upon such consideration that the courts of those States where tlie tresh-

Avater streams were first found useful in the development of mineral or well timbered

lands, declared that the reason of the English rule e xtended, under the widely different

ci rcumstances often existing in this country , not only to navigable tidal streams and

fresh- \vater streams large enough for boats and lighters, but to such as subserved the

purpose of bearing the products of the mines, forest, and tillage of the country traversed

by them to mills or market. Wood L. Nuis., sec. 586 ; 16 Am. and Eng. Enc. 242;

Moore v. Sanborn, 2 Mich. 526 ; Brown v. Cliadbourne, supra ; Lewis v. Coffee, 77 Ala.

190; Treat v. Lord, 42 Me. 552; Canjield v. Erie, 1 Mich. 105; Grand Rapids v.

Jarcis, 30 Mich. 308; McLauyhlin v. Mining Co., 103 N. C. 100; State v. White Oak
River Corporation, at this term.

" The best criterion of the navigability of a watercourse, therefore, is uuciuestionably

its adaptability for the purposes of useful commerce, and, bearing this controlling prin-

ci ple in min d, wq see no sufficient reason for the arbitrary distinction which counsel

coritended should he drawn between transporting logs in rafts and allowing each log
to drift or float with the current of the stream . The object being to develop vast

forests of virgin trees, that are located remote from the centres of trade, by utilizing

the natural force of the flowing water as a means of cheap transportation, — the reasons

offered for sustaining the right to the easement, in a sluggish stream, where tlie logs

can be floated in rafts, and denying its existence in a watercourse of much greater

volume and equal depth, because it is studded with immense rocks, and the fall is so

great and the current so strong that rafts cannot be handled with safety, seem to me
very unsatisfactory . The_rccognition of the distinction would prohibit the develop -

men t of the mountain section, where there are generally strong currents ami sudden

falls, though Nature had furnished the means of reacliing the olnect in view more cer-

tai nly and expeditiously by using the swift rather than the sluggish current. If logs

were attached to each other so as to form large rafts, they might be so steered as to

avoid nets, dams, and other obstructions ])laced in water that moves slowly; but, even

though no large stones protruded above the surface of a swi ft stream, it would be im-

possihle Avithout the aid of a steam tug to protect dams built across them from the

consequences of collision, involving much more danger of destroying them than would

the lodging of logs, one at a time, against them. In this view we are sustained by

abundant authority in those States where the floating of logs to market has become an
extensive and profitable industry. Brown v Chadbownc, supra ; Field v. Zog Co., 67

Wis. 569 ; Buchanan v. Grand River Co., 48 Mich. 364 ; Muse v. Smith, 3 Oregon, 621
;

Grand Rapids v. Jarvis, supra ; Treat v. Lord, supra.

" It is true, that in one or two of the States where the forests are not extensive or

the timber trees very valuable, the rule has been adopted that a due regard for the

rights of owners of dams recptires the logs should either be transported in rafts in

VOL. II. — 122
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CASE OF THE STATE FREIGHT TAX.

^fluv-^^-^tL^ Wfly-XjlEADING RAILROAD COMPANY v. PENNSYLVANIA.

/ijJUjiAiui\ CK jl rKK^^ Supreme Court of the United States. 1872.

M

[15 Wall. 232.] 1

3fessrs. J^ames E. Gowen and Hubert E. Lamherton^ for the plain-

tifl" ill error ; a brief of 3Ir. J. W. >Simo?iton, for other railroad com-

panies interested with the phiintiff in error in the question involved,

being filed by leave of the court ; Mr. F. Can-oil Hreivster, Attorney-

General of Pennsylvania, and Mr. Lewis Wain Smith, contra.

Mr. Justice Strong delivered the opinion of the court.

We are called upon, in this case, to review a judgment of the Su-

preme Court of Pennsylvania, affirming the validity of a statute of the

Aajy\j^A. fV^ State, which the plaintiffs in error allege to be repugnant to the Federal

/ I Constitution.

The case presents the question whether the statute in question — so

j^JL sutAx&<J- far as it imposes a tax upon freight taken u[) within the State and car-
'

l ied out of it, or taken up outside the State and delivered within it. o r,

in different words, upon all freight other than that taken up and deli \-

ered within the State — is not repugnant to the provision of the Con-
stitution of the United States which ordains '• that Congress shall have

power to regulate commerce with foreign nations and among the several

States ," or in conflict with the provision that '•'• no State shall, without

the consent of Congress, lay any imposts or duties on imports or

exports, except what may be absolutely necessary for executing its

ins|)ection laws ."

^>(iJA '{iu (Sfi^Mx^ '^he question is a grave one. It calls upon us to trace the line, always

difficult to be traced, between the limits of State sovereignty in impos-

ing taxation, and the power and duty of the Federal government to

protect and regulate interstate commerce. While, upon the one hand,

it is of the utmost importance that the States should possess the power

to raise revenue for all the purposes of a State government, by an}-

means, and in any manner not inconsistent with the powers which the

d/itSeCjLo.

charge of .some per.sons who can steer tliein, or that during the season wlien they are

l)eing floated men should be posted at intervals along the banks of streams to prevent

a collection of logs at any one point. But in States where timber has become an im-

portant article of commerce, the better rule prevails that when we even concede a

stream to be a public highway, all private rights in it must be as completely sub-

ordinated as in a public road pa.gsing through land of private individuals . . . . The
defendant, having the dominant right of navigation for the purpose of transporting

logs, was uiider no greater legal obligation to look after the safety of a dam attached

to a fish-trap, by conducting the logs around it, than the commander of a steame r

would have lieen in passing through a navigable sound to steer around a fish-net that

had been set across the channel Hettrick v. Page, 82 N. C. 6.5 ; State \. Glen, supra

;

Slate V. Narrows [sland Club, supra; Angell on Watercourses, §§ 558,659,350; 3

Law.son, Kem § 2936; Davis v. Winslow, 81 Am. Dec. 580."— Eu.
^ The statement of facts is omitted. — Ed.
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people of the States have conferred upon the general government, it is - ^
equally important that the domain of the latter should be preserved free /''^I-'-^^'g-^^*''^'^

from invasion, and that no State legislation should be sustained which ^f c^-fyw/wOAf^

defeats the avovved purposes of the Federal Constitution, or which ,^ 2n£6^
assumes to regulate, or control subjects committed by that Constitution f »

exclusively to the regulation of Congress. '^v^*^^ ^-^

Before proceeding, however, to a consideration of the direct question -^a^ ^
whether the statute is in direct conflict with any provision of the Con-

/t/JA.
stitution of the United States, it is necessary to have a clear apprehen- ^^*~y

sion of the subject and the nature of the tax imposed by it. It has ^yOLAAM/vct

repeatedly been held that the constitutionality, or unconstitutionalit}^ ^^.ecX/^ (^~
of a State tax is to be determined, not b}- the form or agency through ^ /-

j

which it is to be collected, but by the subject upon which the burden is"/-^''^^'^

laid. This was decided in the cases of Bank of Commerce v. Neio {m ttu./^-*'^^'^

York City, 2 Black, G20 ; in The Bank Tax Case, 2 Wallace, 200 ; A^^jtCv^ H^
Sociatyfor Savings v. Coite, 6 Id. 594 ; and Provident Bank v. 3Ias-

/?
-

sachusetts, Id. 611. In all these cases it appeared that the bank was /i^A/*^ Z^-"*^^.

required by the statute to pay the tax, but the decisions turned upon Jrf /TV/ yj^
the question, what was the subject of the tax, upon what did the burden

reall}' rest, not upon the question from whom the State exacted pay- /c^c^v-^j-ocXa^^ .

ment into its Treasury'. Hence, where it appeared that the ultimate a/-—
burden rested upon the propert}' of the bank invested in United 'States '77^,^^w /a/»^

securities, it was held unconstitutional, but where it rested upon the ^^
franchise of the bank, it was sustained. CUVtL£^f^^-^

Upon what, then, is the tax imposed by the Act of August 25th, 1864, -frt(XAAyO-fz^tui
to be considered as laid? Where does the substantial burden rest? -/- ^

j

Very plainly it was not intended to be, nor is it in fact, a tax upon the ^^5^ tZAM-^^^'^

franchise of the carrying companies, or upon their propert}', or upon -tT^ - r^/^
their business measured by the number of tons of freight carried, ^^^^'''t

On the contrary, it is expressly laid upon the freight carried. The H^t^^f ^^

companies are required to pay to the State treasurer for the use ^if^ ^-Mo^
of the Commonwealth, " on each two thousand pounds of freight so / '

carried," a tax at the specified rates. And this tax is not pro- ^ ^<M\^yu/i^

portioned to the business done in transportation. It is the same -y j ^

whetlier the freight be moved one mile or three hundred. If freight ^zM^^^^^^^^-^

be put upon a road and carried at all, tax is to be paid upon it, ^,j /a^?^ifU4'

the amount of the tax being determined by the character of the i

freight. And when it is observed that the Act provides " wliere the i>>^^^ ^
sanie freight shall be carried over and upon different but continuou s j- .

lines, said freight shall be chargeable with tax as if it had been carried ^^^^^

ujjpn one line, and the whole tax shall be paid by such one of said ^^ (o^^Ua^

companies as the State treasurer may select and notify thereof," no J~r^yi,ca t-i
room is left for doubt. This provision demonstrates that the tax has / .

no reference to the business of the companies. In the case of connected (am /i^'^.
lines thousands of tons may be carried over the line of one company -f/' ,

without any liability of that company to pay the tax. The State treas - '
'^ 'M'-t^

urer is to decide which of several shall pay the whole . There is still '<M.Ccx ui^
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another provision in the Act which shows that the burden of the tax

was not intended to be imposed upon the cotnpauies designated by it,

neither upon their franchises, their property, or tlieir busines s. The

provision is as follows: ^* Corporations whose lines of improvemen ts

are used by others for the transportation of freight, and whose only

earnings arise from tolls charged for such use, are authorized to add

tii,e tax hereby imposed to said tolls, and to collect the same therewith ."

Evidently this contemplates a liability for the tax bevond.tliat of the

COmpany required to pay it into the treasury, and it authorizes the burde 1

1

to be laid upon the freiglit carried, in exemption of the corporation ow n-

ing the roadway. It carries the tax over and ])eyond the carrier to the

tiling can-ied. Improvement companies, not themselves authorized to

act as carriers, but having onh' power to construct and maintain road-

ways, charging tolls for the use thereof, are generally limited by their

charters in the rates of toll they are allowed to charge. Henr.-e the

right to increase the tolls to the extent of the tax was given them i n

order that the tax might come from the freight transported, and not

from the treasury of the companies. It required no such grant to

companies which not only own their roadwa}-, but have the right to

transport thereon. Though the tolls they may exact are limited, the ir

cllarges for carriage are not. They can, therefore, add the tax to the

charge for transportation without further authority . In view of these

provisions of the statute it is impossiljle to escape from the conv ic-

tion that the burden of the tax rests upon the freight transported, or

upon the consignor or consignee of the freight (imposed because the

freight is transported), and that tiie company authorized to collect

the tax and required to pay it into the State Treasury is, in efCect
,

f)n1v a t,ax-gathei-er. The practical operation of the law has been well

illustrated by another ^ when commenting upon a statute of the State of

Delaware very similar to the one now under consideration. He said,

" The position of tlie carrier under this law is substantially that of one

to whom public taxes arc farmed ou t —J^2^o undertakes by contract to

advance to the govei nmcnt a required revenue with power by suit o r

d istress to collect a like amount out of those upon wltom the tax is laid."

The only imaginable difference is, that, in the case of taxes farmed out,

the obligation to account to the government is voluntarily assumed by

contract, and not imposed by law, as upon the cariier ifnder this Act;

also, that different means are provided for raising the tax out of those

ultimately chargeable with it."

Considering it, then, as manifest that the tax demanded by the Act

is imposed, not upon the company, but upon the freight carried, an

d

because carried, we proceed to inquire whether, so far as it affects

rommodities transported through the State, or from points without the

State to points within it, or from points within the State to points with-

out it, the Act is a regulation of interstate commerce. Beyond all

^ Chancellor Bates in Clarke v. Philadelphia, Wilmington, and Baltimore Railroad

Co.
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question the transportation of freight, or of the subjects of commerce,

for the purpose of exchange or sal e, is a constituent of commerce itsel f.

This has never been doubted, and probably the transuortation of articles

of trade from one State to another was the prominent idea in the m uids

of the framers of the Constitution, when to Congress was committed

th e power to regulate commerce among the several States . A power

to prevent embarrassing restrictions b\' an}' State was the thing desired.

The power was given by the same words and in the same clause by

which was conferred power to regulate commerce with foreign nations.

It would be absurd to suppose that the transmission of the subjects of

trade from the State to the buyer, or from the place of production to

the market, was not contemplated, for without that there could be no

consummated trade either with foreign nations or among the States.

In his work on the Constitution, § 1057, Judge Story asserts that the

sense in which the word commerce is used in that instrument includes

not only traffic, but intercourse and navigation. And in the Passenger

Cases ^ 7 Howard, 416, it was said :
" Commerce consists ni selling the

superfluity, in purchasing articles of necessity, as well productions as

manufactures, in buying from one nation and selling to another, or In

transporting the merchandise from the seller to the buj'er to gain the

freight. " Nor does it make any difference whether this interchange of

commoditi es is by land or by water. In either case the bringing o f

the goods from the seller to the buyer is commerce. Among tlie

States it must have been principally by land when the Constitution

was adoijted.

Then, why is not a tax upon freight transported from State to Sta te

a regulation of interstate ti'ansijortation , and , therefore, a regulation of

commerce among the States? Is it not prescribing a rule for the trans-

porter, by which he is to be controlled in bringing the subjects of com -

merce into the State, and in taking them out ? The present case is the

best possible illustration. Th e Legislature of Pennsylvania has in effect

declared that ever}' ton of freight taken up within the State and carried

out,^ or taken up m other States and brought within her limits, shall

pay a ^)ccified tax . Th e payment of that tax is a condition u|)on

which,is made dependent the prosecution of this brancfi ol commerce .

And as there is no limit to the rate of taxation she may impose, if she

can tax at all, it is obvious the condition may be made so onerous that

an interchange of commodities witli otlier states would b6 I'ondcred

impossible. The same power that may impose a tax of two cents pei'

toirTi pon coal carried out of the State, may impose one of five dollars

.

Such an imposition, whether large or small, is a restraint of the priv-

ilege or right to have the subjects of commerce pass freely from one

State to another without being ot)structed by the intervention of State

lines. It would hardly be maintained, we think, that had the State

established custom-houses on her borders, wherever a railroad or canr.l

comes to the State lino, and demanded at these houses a duty for allow-

ing merchandise to enter or to leave the State upon one of those rail-
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roads or canals, such an imposition would not have been a regulation of

commerce with her sister States. Yet it is difficult to see any substan-

tial difference between the supposed case and the one we have in hand.

Tiie goods of no citizen of New York, New Jersey, Ohio, or of any other

State, may be placed upon a canal, railroad, or steamboat within the

Sta,te fo r transiJortation any distance, either into or out of the State,

without being subjected to the burden. Nor can it make any difference

tha t- the leg islative purpose was to raise money for the support of the

State government, and not to regulate transportation. It is not tlie i

purpose of the law , but its effect, which we are now considering. Nor is\

it at all material that the tax is levied upon all freight, as well that which!

is wholly internal as that embarked in interstate trade. We are not at

this moment inquiring further than whether taxing goods carried because

they are carried is a regulation of carriage. The State may tax its inter-

nal commerce , but if an Act to tax interstate or foreign commerce is

ii n(;onstitutional, it is not cured by including in its provisions subjects

wi tliin the domain of the State. Nor is a rule prescribed for carriage

of good s through, out of, or into a State any the less a regulation of

transportation because the same rule may be applied to carriage wlnch_

is wholly internal. Doubtless a State may regulate its internal com-

merce as it pleases. If a State chooses to exact conditions for allowing
^

the passage or carriage of persons or freight through it into another'

State, the nature of the exaction is not changed by adding to it sim ilar!

conditions for allowing transportation wholly within the State. f

We may notice here a position taken by the defendants in error, and

stoutly defended in the argument, that the tax levied, instead of being

a regulation of commerce, is compensation for the use of the works of

internal improvement constructed under the authority of the State and

by virtue of franchises granted b}- the State. . . .

All this, however, is abstract and apart from the case before us.

That the Act of 1864 was not intended to assert a claim for the use of

the public works, or a claim for a part of the tolls, is too apparent to

escape observation. The tnx was imposed upon freight carried by

steamboat companies, whether incorporated b}' the State or not, and

whether exercising privileges granted by the State or not. Tt rpnehes

freight passing up and down the Delaw\'\re and the Ohio rivers carried

b}' companies who derive no rights from grants of Pennsylvania, who

are exerc ising no part of her eminent domain ; and, as we have noticed

heretofore, tlie tax is not proportioned to services rendered, or to the

use made of canals or railways. It is the same whether the transporta-

tion be long or short. It must therefore be considered an exaction, in

right of alleged sovereignty, from freight transported, or the right of

transportation out of, or into, or through the State — a burden upon

interstate intercourse.

If, then, this is a tax upon freight carried between States , and a tax

bppfiiisR of itH transportation , and if such a tax is in effect a regulation

of interstate commerce , the conclusion seems to be inevitable that it is
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in conflict with the Constitution of the United States . It is not neces-

sary to the present case to go at large into the niucli-debated question

whether the power given to Congress by the Constitution to regulate

commerce among the States is exclusiv e. In the ea rlier decisions of

this court it was said to have been so entirely vested in Congress that

no part of it can be exercised by a State . Gibbons v. Ogden, 9 Wheat.

1 ; Passenger Cases, 7 IIow. 283. I t has, indeed, often been argued,

and sometimes intimated, by the court that, so far as Congress has not

legislated on the subject, the States may legislate respecting interstate

commerce. Yet, if they can, why may they not add regulations to

commerce with foreign nations beyond those made by Congress, if not

in consistent with them, for the power over both foreign and interstate

commerce is conferred upon the Federal Legislature by the same word s.

And certainly it has never vet been decided by this court that the power

to regulate interstate, as well as fore ign commerce, i s not exclusive ly

in Congress^ Cases that have sustained State laws, alleged to be regu-

lations of commerce among the States, have been such as related to

bridges or dams across streams wholly within a State, police or health

laws, or subjects of a kindred nature, not strictly commercial regula-

tions. The subjects were such, as in Gilmanx. Philadelphia, 3 Wall.

713, it was said " can be/oest regulated by rules and provisions sug-

gested b}' the varying cifcumstances of different localities, and limited

in their operation to such localities respectively." However this may be,

the rule has been asserted with great clearness, that whenever the sub-

jects over which a power to regulate commerce is asserted are in their

nature national, or admit of one uniform system or plan of regulation,

they may justly be said to be of such a nature as to require exchisive

legislation by Congress . Cooler/ v. Fort Warde^is, 12 How. '299 ; Gil-

man v. Philadelphia, supra ; Crandall v. The State ofIVevada, 6 Wall.

42. Surely transportation of passengers or merchandise through a

State, or from one State to another, is of this nature. It is of national

importance that over that subject tlicre shoulil F)e but one regulat-

ing power , for if one State can directly tax persons or [tropert}''

passing through it, or tax them indirectly by levying a tax upon their

t

r

ansportation, every other may, and thus commercial intercourse be-

tween States remote from each other ma}' be destroyed. The produce

of W_estern States may thus be effectually excluded from P^astern mar-

kejs^.for though it might bear the imposition of a single tax, it won 1d

be crushed under the load of man y. It was to guard against the

possibility of such commercial embarrassments, no doubt, that the

))Ower of regulating commerce among the States was conferred upon

the Federal governmen t. . . . [The court here consider Almy v.

C'difornia, 24 How. 169 (see svpra, p. 1924); Woodruff \. Parham,
8 Wall. 123 (s. c. supra, p. 1922) ; and Crandall v. Nerada, 6 Wall. 35

(s. c. snpra, p. 1364). As to this last case the opinion goes on

thus :]

A majority of the court, it is true, declined to rest the decision upon
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the ground that the tax was a regulation of interstate commerce, and

therefore beyond the power of the State to impose, but all the judges

agreed that the State law was unconstitutional and void. The Chief

Justice and Mr. Justice Clifford thought the judgment should have been

placed exclusively on the ground that the Act of the State Legislature

was inconsistent with the power conferred upon Congress to regulate

commerce among the several States, and it does not appear that the

other judges held that it was not thjus inconsistent. In any view of the

case, however, it decides that a State cannot tax persons for passing
through, or out of it. Interstate transportation of jjassengers is be3 ond

the reach of a State legislature. And if State taxation of persons pass-

ing from one State to another, or a State tax upon interstate transporta-

tion of passengers ig unconstitutional., a fortiori, if possible, is a State

tax upon the carriage of merchandise from State to State in conflict

with the Federal Constitution . Merchandise is the subject of com-

merce . Transportation is essential to commerce ; and every burden

laid upon it is 2^ro tanto a restriction. Whatever, therefore, may be the

true doctrine respecting- tlie exclnsiveness of the power vested in Con-

g r

e

ss to regulate commerce among the States, we regard it as estab-

lished that no State can impose a tax upon freight transported from
State to State, or upon the transporter because of such transportation.

But while holding this, we recognize fully the power of each State to

tax at its discretion its own internal commerce, and the franchises,

property, or business of its own corporations, so that interstate inter-

course, trade, or commerce, be not embarrassed or restricted. That

must remain free.

Tli e conclusion of the whole is that, in our oi)inion, the Act of the

Legislature of Pennsylvania of August 25th, 18G4, so far as it ai)plies

to articles carried through the State, or articles taken u)) in the State

and carried out of it , or articles taken up without tiie State and brought

into it, is unconstitutional and void.

Judgment reversed, and the record is remitted for further pro-

ceedings in accordance witlt. this 02niiion.

Mr. Justice Swatne (with whom concurred Mr. Justice Davis),

dissenting.

I dissent from the opinion just read. In my judgment, the tax is

imposed upon the business of those required to pay it . The tonnage is

on]y the mode of ascertaining the extent of the business . That no dis-

crimination is made between freight carried wholly within the State, and

that brought into or carried through or out of it, sets this, as I think,

in a clear light, and is conclusive on the subject. -^

(2
''^^^^^^^Y^j,

\ 1 Compare R. R. Co. v. Hnsen, 9.5 U. S. 46.5.

rfA (Ji/KJui^^<M*<* I" Farrh v. Henderson, .3.3 Pac. Rep. 380 (Oklahoma Territory, July, 1893), a local

^^ , statute for the in.spection of livestock and hides, and tlie seizure and sale of svicli as i s

5e4 . JU.'^A^'^'**'i iinhranded, applicable to creatures merely being driven across the country, is declared

/ u/ -/ ' invalid. The court (Dale, J.) said :
" The law in question is an unauthorized inte r-
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In State Tax on Railwmi Gross Jieceipts {Reading R. R. Co. v.
i 3 JP

Fa.), 15 Wall. 284 (1872), Mk. Justice Strong delivered the opinion '^"^ ^A ^
|

of the court. y ^^ ^aJ^"-^ ^^ '

The question is whether the Act of the Legislature of Pennsylvania '-j^
passed February 23, 186G, under which a tax was levied upon the

'^'^'^''^^'^^^''^-^^^^^l

Philadelphia & Reading Railroad Conipau }- of three-quarters of one per (J^ AA-^-*"^. <

iU>oCx^ cent upon the gross receipts of the company , during the six months
(--v^^^jtv-H/v/N.

ending December 31, 1867 , is in conflict with the third clause of the j .^jJuJctM/^

eighth section, article first, of the Constitution of the United States, '*^,

w hich confers upon Congress power to ^^ regulate commerce with for- ^tw!/^ LA-/"
^

•

eign nations, and among the several States, and with the Indian 4-ck-A o^ Ato^
tribes ;

" or whether it is in conflict with Uie spcond clausftjof tke-tiinth ^ ^ „^ tf—f."*,*

section of the same article, which_4iraluiula-JLne_States, " without the A
consent of Congress, from laying any imposts or duties on imports or W x..xrviA.\./N**AAX.

exports, except what may be absolutely necessary for executing their -
/-^i^ 1(JlA.°^'*-

inspection laws." It was claimed in the State courts that the Act is
^ tJt

unconstitutional so far as it taxes that portion of the gross receipts of Jr^"^^'^ ^^

companies which are derived from transportation from the State to Oif\ji-^/^ ^ajlajx^^^

another State, or into the State from another, and tlie Supreme Court L/ //t/WW
of the State having decided adversely to the claim, the case has been *\

brought here for review. -^ntAU. iA(X*<y^~'

We have recently decided in another case between the parties to the hji/atuirif ^ify"*^

present suit , that freight transported from State to State is not subject n^^^ ^v

to State taxation , because thus transported . Such a burden we regard «

as an invasion of the domain of Federal power, a regulation of inter-
<5^-^^<*'*''^^^^^ *

state commerce, which Congress only can make. If then a tax upon 'l-fj/ /(^ *^ .

the gross receipts of a railroad, or a canal company, derived in part rJ Jat^/i^'-t^X
frqm the carriage of goods from one State to another, is to be regarded , ^ JiJ ^
a^a tax upon interstate transportation , the question before us \s^^^ '*Tl)^\y'_^

already decided . The answer which must be given to it depends upon <irjyyi4yt^ti'^^
L/«*^

ference with commerce between States. The rij^ht of a State or Territory to legislate ^ti.^y-'^'^'^-*^^^^

for the purpose of protection against disease, to make necessary police regulations , or neoiA^*^^^^
to enact inspection laws which have for their purpose the general good of a State or If •_/ .

the public, and which operate upon all alike, is unquestioned. But such riglit does ^^yyf~ ^^AAM*^^

not carry with it the power to collect tolls upon the commerce of a sister State, wh ile p
such commerce is in transit through a State. . . . The driving of stock from the South ^^ ^T/t^^-^-^'''''*^

7

through Beaver or other counties of Oklahoma to the markets on the north of this
f y./ C^iA/iA' •

Territory is the same kind of commerce in vogue between States at the time the right ^k ^ /)

to regulate the same was by the States expressly delegated to Congress. The same /_^ aJjy^ '~'^^^

reasons which then existed for taking the power from the States, to prevent States^ . / /7~tA>

from imposing vexatious restrictions upon commerce between vStates, prevails at the ^u fp^-'v^^^'^

present time. If the necessity exists for the exercise of the power of re^'rulatiiifr com- / '

~7lt(/if'^
m.erce between States, Congress alone has the power to act in the matter. The driving ^ ^^ ,

'^

J?of cattle or other stock from the breeding grounds of Texas across tliis Territory to ^-x^^0(__, /fX/A/^^
the Northern States, for the purpose of grazing and marketing them, is in its nature A ^ / ^P
national commerc e, and will admit of one uniform .system of regulation. Such being jrS^f^P- D /
the case, Congress alone has the power to put into operation a plan which will be uni- ^

/i/rtl/ijlA C^^JP*.
form in its operation, and act upon all alike . . . . The law upon which the action in d^ lA^^'^ f

the court below was based is void because the legislature had no power to enact such

a measure." — Ed. y
A^t^J^^OUsU^-^ ^tlA/^M-CW^ ($y{/Vp^- '^'^tA'Jt. /^a^^.yyy'..A^ ^e^->ftAA^ ^ 4'*^^
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fj^juUAs, XU^^ the prior qnestionC whether a tax upon gross receipts of a transport a-

, -s ' ' tioii company is a tax upon commerce, so far as that commerce consists

AaA-- 'w^^^tdA^-'ij moving snoods or passen<>:ers across State lin es. ^No doubt every tax

^{f^^
h

upon personal property, or upon occupations, business, or franchises,

affects more or less the subjects and tlie operations of commerce. ( Yet

i t is not everything that afl'ects commerce that amounts to a regulation

of it, within the meaning of the Constitution . \ We think it may safely

be asserted that the States have authority to tax the estate, real and

person al, of all their corporations, including carrying companies, pre-

(Msel}' as tliey may tax similar property wdien belonging to natural per-

sons, and to the same extent. Wcthink also that such tnxationjri fn-

])e laid n|)on i\ valuation, or may be an excise, and that in exactingjin

excise tax from their corporations, the States are not obliged to im))Ose

a fTxed_sujn u|)on the franchises or upon the value of them, but they

may demand a graduated contril)ution, proportioned either to the va l u

e

of th^jjrivileges granted, or to the extent of their exercise, or to the

results of such exercise. No mode of effecting this, and no forms of

expression which have not a meaning beyond this can be regarded as

violating the Constitution. A power to tax to this extent may be

essential to the healthy existence of the State governments, and tl^e

Federal Constitution ought not to be so construed as to impair, much

1ess destroy , anything that is necessary to their efficient existence

.

But, on the other hand, the rightful powers of the national government

must be defended against invasion from any quarter, and if It be, as

we have seen, that a tax on goods and commodities transported into

a State, or out of it, or a tax upon tlie owner of such goods for the

right thus to transport them, is a regulation of interstate commerce,

such as is exclusively within the province of Congress, it is, as we have

shown in the former case, inhibited by the Constitution.

Is, then, the tax, imposed by the Act of February 23, 186G, a tax

upon freight transi)orted into, or out of, the State, or n[)on the owner

of freight, for the right of thns transporting it? Certainly it is not

directly. Very manifestly it is a tax upon the railroad company, meas-

ured in amount by the extent of its business, or the degree to which

its franchise is exercised. ( That its ultimate effect niay be to increase

the cost of transportation must be admitted.^ So it must be admitted

thajt a tax upon any article of personal property, that may become
a subject of commerce, or wyion any instrnment of commerce, affects

commerce itself. I f the tax be upon the instrument, such as a stage-

coach, a railroad car, or a canal, or steamboat, ifs tendon r-y is to

in crease the cost of transportation . Still it is not a tax upon tran s-

l)oit.ation, or upon commerce, and it has never been seriously doubted

that such a tax may be laid. A tax upon landlords as such affects

rents, and generally increases them, but it would be a misnomer to call

it a tax upon tenants. A tax upon the occupation of a phj'sician or an

attorney, measured by the income of his profession, or upon a banker,

graduated according to the amount of his discounts or deposits, will
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hardly be claimed to be a tax on his patients, clients, or customers,

though the bindeu ultimately lulls upon them. It is not their money
which is taken by the goveniiiient. The law exacts nothing from

them. But when, as in the otlier case between these parties, a com-

pany is made an instrument by the laws to collect the tax from trans-

porters, when the statute plainly contemplates that the contribution is

to come from them, it may properly l)e said they are the persons

charged. Such is not this case. The tax is laid uuon the groas receipts

of the company ; laid upon a fund which has become the pro|)ertv of

the company, mingled with its other property, and jjossibly expende

d

in improvements or }nit out at interest. The statute does not look

beyond the corporation to those who may have contributed to its treas-

ury . The tax is not levied, and, indeed such a tax cannot be, unt il

the expiration of each half-year, and until the money received for

freights, ami from other sources of income, has actually come into the

company's hands. Then it has lost its distinctive character as freight

earned, l)y having become incorporated into the general mass of the

company's property. Wliile it must be conceded that a tax upon inter-/

state transportation is invalid, there seems to be no stronger reason for

denying the power of a State to tax the fruits of such transportation

after they have become intermingled with the general propert}' of the

carrier, than there is for denying her power to tax goods which havq

been imported, after their original packages have been broken, and after

they have been mixed with the mass of personal property in the coun-

try. That such a tax is not unwarranted is plain. Thus, in Broion v.

JIaryland, 12 Wlieat. 419-441, where it was ruled that a State tax can-

not be levied, by the requisition of a license, upon importers of foreign

goods by the bale or package, or upon other persons selling the same
by bale or package, Chief Justice Marshall, considering the dividing

line between the prohibition upon the States against taxing imports and
their general power to tax persons and propert}' within their limits,

said that "when the importer has so acted upon the tiling imported

that it has become incorporated and mixed up with the mass of prop-

erty in the country, it has, perhaps, lost its distinctive character as an
import, and has become sul)jeet to the taxing power of the State."

This distinction in the liabilities of property in its different stages has

ever since been recognized. JVaring v. The Mayoi\ 8 Wall. 122 ; Pervear
v. The Commonivealth, 5 Id. 479. It is most important to the States

that it should be. And yet if the States may tax at pleasure imported

goods, so soon as the importer has broken the original packages, and
made the first sale , i t is obvious the tax will obstrnct importation q uite

asmucli as would an eqnnl impost upon the unbroken packages before

they have gone into the markets. And this is so, though no discrim-

ination be made.

There certainly is a line which separates that power of the Federal

government to regulate commerce among the States, which is exclusive,

from the authority of the States to tax persons' property, business, or
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occupations, within their limi ts. This line is sometimes difficult to de-

tine with distinctness. It is so in the present case ; but we think it ma3'

sa fuly be laid down that the .^loss receipts of railroad or canal com -

panics, after tliev have readied the treasury of the carriers, tliou^h

thev may have been derived in part from transportation of freight be-

tween States, liave become subject to leuitunate taxation . TT is no ti

denied that net earnings ol such corporations are taxjUj^le Ijy State

au thority without any inquiiy after their sources, and it is difficult to

stau[ an y well-founded distinction between the lawfulness of a tax upon

them and that of a tax upon gross recei|)ts, oFTjetween the effectsUiey

work upon commerce, exceijt perhaps in degree. They may both come

from charges made for transportmg freight or passengers between the

States, or out of exactions from the freight itsel f. Net earnings are a

part of the gross receipts .

There is another view of this case to which brief reference ma}- be

made. It is not to be questioned that the States may tax the fran-

chises of companies created b}- them, and that the tax may be propor-

tioned either to the value of a franchise granted, or to the extent of its

exercise ; nor is it deniable that gross receipts may be a measure of

proximate value, or, if not, at least of the extent of enjoyment. If tlie

tax be, in fact, laid upon the companies, adopting such a measure

imposes no greater burden upon any freight or business from which the

receipts come than would an equal tax laid upon a direct valuation of

the franchise. In both cases, the necessity of higher charges to meet

the exaction is the sam e.

Influenced by these considerations, we hold that the Act of the

Legislature of the State imposing a tax upon the plaintiffs in error

equal to three-quarters of one per cent of their gross receipts is not

invalid because in conflict with the power of Congress to regulate com-

merce among the States. And under the decision made in Woodruff

V, Parham, 8 Wall. 123, it is not invalid because it lays an impost or

duty on imports or exports. Judgment affirmed.

Mr. Justice Miller (with whom concurred Justices Field and

Hunt), dissenting.

The principles announced in the case of the tax on the ton of freigh t,

ai\d tlic" argument by which those principles are supported, meet my
fu ll approval. They lie at the foundation of our present Federal Con-

stitution. The burdens which States, possessed of safe and commodi-

ous harbors, imposed by way of taxes called imposts upon the transit

of merchandise through those ports to their destination for consump-

tion in other States, were the cause as much as any one class of griev-

ances of the formation of that Constitution ; and tlie reluctance of the

little State of Rhode Island to give up the tax wliich she thus levied on

the commerce of her sister States through the harbor of Newport, then

the largest importing place in the Union, was the reason that she refused

for nearly two years to ratify that instrument.

The clauses of the Constitution which forbid the States to levy duties
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on imports, and which gave to Congress the right to regulate com-

merce, were designed to remedy that evil, and have always been sup-

posed to be sufficient for that purpose. The one is the c(»m[)lenient of

the other, and something more. Tlie first forbids tlie States to lev}-

the tax on goods imported from abroad. The second places the entire

control of commerce, with the exception of such as may be begun and

completed within a single State, under the control of Congress. That

commerce which is carried on with foreigners, or with the Indian tribes.

or between citizens of different States, is under the jurisdiction of the

general government.

The opinion which affirms the tax of so much per ton on freight car-

ried from one State to another to be a tax upon transportation, and

therefore a regulation of the commerce among the several States forbid-

den by the Constitution, receives the approbation of all the members of

this court except two. And it is there declared that any tax upon the

freight so transported, or upon the carrier on account of such trans-

portation, is within the prohibition.

Is the tax in the present case also within the evil intended to be

remedied by the commerce clause of the Constitution?

It seems to me that to hold that the tax on frei<^ht is within it, and

th at on gross receipts arising from such transportation is not, is "• to

keep the word of promise to the ear and lireak it to the hope ." If tiie

State of Pennsylvania, availing herself of her central position across

the great line of necessary commercial intercourse between the East

and the West, and of the fact that all the ways of land and water car-

liage must go through her territor}', is determined to support her gov-

ernment and pay off her debt b}^ a tax on this commerce, it is of smal l

moment that we say she cannot tax the goods so transported, but may
tax every dollar paid for such transportation. Iler tax by the ton

being declared void, she has only to effect her vjurpose by increasing

correspondingly her tax on gross receipts. In either event the tax is

one for the privilege of transportation within her borders ; in "eTther

case the tax is one on transportation

.

That the tax on gross receipts comes not only ultimately, and in

some remote way, but directly out of the freight transported, it is

hardly worth while to argue. Th e railroad company makes precisely

the same calculation in making its business profitable in relation to the

cost and expenses of transportation, and the price to be demanded for

i t , in regard to this tax, that it does in reference to the tax on the ton

of freight, and it imposes this additional l)urden for the benefit of the

State in fixing the price of transportation.

The tax does not depend on tlie profits of the companie s. It is the

samewhether the profits or the losses preponderate in a given year.

A road may do a large carrying trade at a loss, but the State says.

nevertheless, '' for every dollar that you receive for transportation I

cl^im one cent or half a cent ."

It is conceded that railroads ma}' be taxed as other corporations are
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taxed Oil their capilal stock, on their property, real and personal, and

in any other way that does not impose necessarily a burden on trans-

portation between one State and another. But a railroad or canal

company differs from corporations for banking, insurance, or manufac-

turing purposes in this, that while their business is only remotely, or

incidentally, connected with commerce, tjie business of roads and

canals, namelv,Urans|)ortalion of persons and proi)erlwis itself com -

merce . So much of said commerce as is exclusively within the State is

subject to its regulations by taxation or otherwise, Init tluit which car-

ries goods from or to another State is exempted by the Constitution

from its control.

1 lay down the broad proposition that by no device or evasion, by no

form of statutory words, cau a State compel citizens of other States to

pay to it a tax, contribution, or toll, for the privilege of having their

goods transported through that State by the ordinary channels of com

merce. And that this was the purpose of the fraraers of our Constitu

tion I have no doubt ; and I have just as little doubt that the full

recognition of this principle is essential to the harmonious future

of tills country now, as it was then. The internal commerce of that

day was of small importance, and the foreign was considered as of

great consequence. But both were placed beyond the power of the

States to control. The interstate commerce to-day far exceeds in valu e

that which is foreign, and it is of immense importance that it shou ld

not be shackled by restrictions imi^osed by any State in order to place

oi\ others the burden of supporting its own government, as was don e in

the days of the he1|)less Confederation .

I think th e tax on gross receipts is a violation of the Federal Consti-

tution, and therefore void.

oCa^ iTir M^^'-^y^y-^^jfUL. IN Osborne v. Mobile, 16 Wall. 479 (1872), on error to the Supreme ^
, Court of the State of Alabama.

yiXciAA-«.^vA.
Osborne was the agent, at Mobile, Alabama, of the Southern Express ?-'-

jufkira/^^y^ ^^-"^
, Compan}-, incorporated by the State of Georgia, and as such transacted ^

/ " V / - _^ general forwarding and express business within and extending be-

\

^'^^^'^'^-J 3-ond the limits of Alabama. A>-^
I^OA/^ AJwixAjiX An ordinance of the city of Mobile w^as then in force, requiring that <L

I qj?t. ^ (K. every express company or railroad company doing business in that h^ ^

P (j . city, and having a business extending beyond the limits of the State, ^ (^
j(^o^Mv^ ^ should pay an annual license of $500, which should be deemed a first-

\jix/\jj...,..ju^y^ grade license ; that every express or railroad company doing business

T ..jljiA^
within the limits of the State should take out a license called a second-

ly ^~jj; grade license, and pay therefor $100; and that every such company

i

Ar€AA/(A-^^ doing business within the city should take out a tiiird-grade license,

j7//^_^ ^ Vta paying therefor $50. It subjected any person or incorporated company
. , N who should violate any of its provisions to a fine not exceeding $50 for

rSKaXi W 0*"^ each day of such violation.

^^^^^(1 On the lOtli of February, 1869, Osborne was fined by the mayor of
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Mobile for violating that ordinance in conducting the business of bis z^-^'^-*-^'-''^-*-

agency without having paid the $500 and obtained the license required, tcc*-^^ ^ Ta^
He appealed to the Circuit Court of the State, whicli aftirined the judg- AaolM eK<^JL

nient of the mayor. He then appealed to the !Su[)renie Court of Ala- n . (j

baraa, and that court affirmed the judgment of the Circuit Court. A x^^AitU^ "^-^

wi'it of error brought the case here. ./^cjiO'Ct^a-e
~^^

The question was, whether the ordinance, in requiring payment for a /i ^

license to transact in Mobile a business extending beyond the limits of

the State of Alabama, was repugnant to the provision of the Constitu- oiAoy^yyiA/L'*-'^

tion, vesting in the Congress of the United States the power " to regu- '^Ajh
late commerce among the several States." /j h\i/uuA,

Messrs. B. It. Curtis and Clarence Seward, for the plaintiff in error; /'^^-'<rH^^-^'^^

Mr. P. FhiUips, contra. U £A/^^f>^^^^^

The Chief Justice delivered the opinion of the court. ^ /y e-

In several cases decided at this term we have had occasion to con- ^^-^'-^ *^
,

sider questions of State taxation as affected by this clause of the c? ^^y-K^/i^^ '^'•^~

Constitution. In one (6'ase of the State Freight 2\ix, 15 Wallace, 232),,/? ^ 'fr^
we held that the State could not constitutionalh' impose and collect a J -f- ct

tax npon the tonnage of freight taken up within its limits and carried ^Uk-*^ .

beyond them, or taken up beyond its limits and brought witliin them ; A^^t/y^fo^^ ^^
that is to say, in other words, upon interstate transportation. In ^. (J . Jl^

another {Case of the State Tax on Railway Gross Receipts, Id. 284),-^^-^''''**''^^^^
t

we held that a tax upon the gross receipts for transportation by rail—t^ f^tct^^
road and canal companies, chartered b}" the State, is not obnoxious to //^(/i ;

the objection of repugnancy to the constitutional provision. -77^~0o0~^^^

The tax on tonnage was held to be unconstitutional because it was ~f7rAjj fiA ^^
in effect a restriction upon interstate commerce, which b}- the Consti- j gJ'

tution was designed to be entirely free. The ta:^ on gross receipts was^'^^^^^'*^ .
^

held not to be repugnant to the Constitution, because imposed on th^^^^;^ y(/Ci^^^9

railroad companies in the nature of a general income tax, and incapa- i

ble of being transferred as a bui'den upon the property- carried froii^ one ^ i\//
State to another. (^ itrVtD

The difficulty of drawing the line between constitutional and uneon- J
stitutional taxation by the State was acknowledged, and has always >i^<^ -^^^ '*"

been acknowledged, by this court; but that there is such a line is y_ ^.
clear, and the court can best discharge its duty by determining in each '

'^^

case on which side the tax complained of is. It is as important to /L^-^f^-^ c^

leave the riglitful powers of the State in respect to taxation nnim- /^xiA^x^-^^'^'^ «

paired as to maintain the powers of the Federal government in their

integrity.

In the second of the cases recently decided, the whole court agreed

that a tax on business carried on within the State and without discrimi-

nation between its citizens and the citizens of other States, might be
constitutionally imposed and collected.

The case now before ns seems to come within this principle.

The Southern Express Company was a Georgia corporation carrying

on business in Mobile. There was no discrimination in the taxation of
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Alabama between it and the corporations and citizens of tliat State.

Tlie tax for license was the same by whomsoever tlie business was

transacted. There is nothing in the case, therefore, which brings it

within the case of Ward \/ Maryland, 12 Wallace, 423. It seems

rather to be governed by the principles settled in Woodruff v. Parham,

8 Id. 123.

Indeedjno objection to the license tax was taken at the bar upon the

oJo-y.^tiXj^^^r'^ ground of discriminajioiD Its validity- was assailed for the reason that

imposed a burden upon interstate commerce, and was, therefore, re-

pugnant to the clause of the Constitution which confers upon Congress

the power to regulate commerce among the several States.

It is to be observed that Congress has never undertaken to exercise

this power in any manner inconsistent with the municipal ordinance
^^

Q g L^ y^nider consideration, and there are several cases in which the court has

(Xa>\ aM^^^'^ asserted the right of the State to legislate, in the absence of legislation

If oi^tA^a^ kv Congress, upon subjects over which the Constitution has clothed that

/ 'h IP^^ ^'^^^ ^^'^'^ legislative authority. Licence Cases, 5 Howard, 504 ;
Will-

yU(^iy^ ^ r d ^Q„ ^._ BlacTcbird Creeh 3Iarsh Co., 2 Peters, 245 ; Cooley v. Board

/I44,r>t
{?^<^*^^ of Wardens, 12 Howard, 315.

•y iu^cip^ty^ But it is not necessary to resort to the principles maintained in these

. d u cases for the decision of the case now before us. It comes directly

^^^^
within the rules laid down in the case relating to the tax upon theAy^ _ ^ ^ ^

^^^^J[^
{^ix/iH^i^/oa gj.Qgg i-eceipts of railroads. In that case we said: " It is not every-\

A «x^ <yL thing that affects commerce that amounts to a regulation of it within /

([/^ Vi ^^g meaning of the Constitution. "( We admitted that "the ultimate

C{Na^. 4^o•^ effect" of the tax on the gross receipts might " be to increase the cost

Ljua^ Uo/a/M^of transportation," but we held _that the right to tax gross receipts,

thouo^h derived in part from nUerstate transportation, wasjvvithin the

generaP^ authority of the States to tax persons, property , busi ness, or

occupatiqns_wifl'in their limits."

The license tax in the present case was upon a business carried on

within the city of Mobile. The business licensed included transpor-

tation beyond the limits of the State, or rather the making of contracts,

within the State, for sucli transportation beyond it. It was with refer-

ence to this feature of the business that the tax was, in part, imposed ;

but it was no more a tax upon interstate commerce than a general tax

"IIP

on dray age would be because the licensed drayman might sometimes be

emi)loycd in hauling goods to vessels to be transported beyond the lim -

its of the State.

We think it would be going too far so to narrow the limits of State

taxation.

The judgment of the Supreme Court of Alabama is, therefore.

Afftrmed.^

1 In R. R. Co. V. Fuller, 17 Wall. 560 (1873), in holding valid a statute of Iowa,

the court (Swayne, J.) said: "The statute complained of provides that each railroad

company shall, in the month of Septemlier, annually, fix its rates for the transporta-

tion of passengers and of freights of different kinds ; that it shall cause a printed copy
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In E. R. Co. v. Maryland, 21 Wall. 456 (1874), on en-^r to the \
'^'^^

* a

Maryland Court of Appeals, it appeared that a statute of Maryland ^1a>^*'^^"^

granted to the Baltimore and Ohio Kailroad Company the right to ~U^ f^^ O

,

make a branch or lateral road from Baltimore to Washington City, and /j n <\ 'TJLa.

of emplo3ing maehiner3' and carriages thereon, for the transportation *• ' ^
of freight and passengers. And it was further enacted, "That the /t<^yl^ ^

company shall be entitled to charge and take for conveying each per- (J i ^^

son the whole distance between the cities of Baltimore and Washing-

ton, not exceeding two dollars and fifty cents, and in proportion for aTL^*^-^^^ ^'^"^

every shorter distance. That the said company shall pay to the treas- ^aJtlA. oJijmrc^<*<

urer of the Western Shore of Maryland, on the first Monday in January
f ^ ajl.>

and July in each and every 3'ear, for the use of the State, one fifth of f^'*^^

the whole amount which ma}' be received for the transportation of \i^^-~ ri/iM>< ^
sengers on said railroad by said company' during the six months last ///^^o,'^*-*^"'^ .

preceding." r^ _
In holding this statute valid, the court (Bradley, J.), said : " Com- (^-"-^'^ n^^

merce on land between the different States is so striliingly dissimilar, - ipJUA ^*^
in man}' respects, from commerce on water, that it is often difficult to iS (n. /y.^
regard them in the same aspect in reference to the respective constitu- ^"^^

tional powers and duties of the State and Federal governments. No ^^t/i^/*t/*^

doubt commerce by water was principally in the minds of those who ^ _/

framed and adopted the Constitution, although both its language and ^ ^^
spirit embrace commerce by land as well. Maritime transportation re- 3^^^ ^
quires no artificial roadway. Nature has prepared to hand that portion M,ay:iy>,~tA^<;£/\.

of the instrumentality employed. The navigable waters of the earth / _y -P '/^

are recognized public highways of trade and intercourse. No franchise a^^-^

is needed to enable the navigator to use them. Again, the vehicles of fJ'i£u i/JLa^
commerce by water being instruments of intercou)munication with other

nations, the regulation of them is assumed by the national legislature. (X^^^-^'-^^^'^*^^'^^^

So that State interference with transportation by water, and especial!}^ -^^^^^ yj^j^^j^,^^^;^^

by sea, is at once clearly marked and distinctly discernible. But it is .

different with transportation by land. This, when the Constitution was /3'vL«a/^<^ ^^

adopted, was entirely performed on common roads, and in vehicles -4T.AytAjAffvC\.
drawn by animal power. No one at that day imagined that the roads ^t
and bridges of the country (except when the latter crossed navigable -fr-^V^"^^ aa/"^^

streams) were not entirely subject, both as to their construction, repair, ^ iJij^ '^tidtn
and management, to State regulation and control. They were all made \> "

of such rates to be put up at all its stations and depots, and cause a copy to remain -^ui^
posted during the year; that a failure to fulfil these requirements, or the charojing of

_
1

a hi<j;her rate than is posted, shall subject the offending company to the payment of '[/yutu'^

,

the penalty prescribed. ...
/T/i fiA ^

"If the requirements of the statute here in question were, as contended by the
//<^***^**^ ,\'

counsel for the plaintiff in error, regulations of commerce, the question would arise, / • s 'trAj\ti
whether, regarded in the light of the authorities referred to, and of reason and prin-

(^^^•^^^^^^"^^^'j

ciple, they are not regul.ations of such a character as to be valid until superseded by » . ^^
the paramount action of Congress. But as we are unanimously of the opinion that .

they are merely police regulations, it is unnecessary to pursue the subject."— Ed. iPUl/in/^'^'^

VOL. II. — 123



rp^: vi-^- AAJ

either b}' the States or under their autliorit}'. Tlie power of the State

to impose or authorize such tolls, as it saw fit, was unquestioned. No

1954 K. i:. CO. V. maevland. [chap. x.

—7^-"~y^ hi- / ^"'^ ^^^" supposed that the wagons of the country, which were the
QJCa-U. U

vehicles of this commerce, or the horses b}' which the}- were drawn,

"^ J[aM d'^^^-^^ were sul)ject to national regulation. The movement of persons and

merchandise, so long as it was as free to one person as to another, to

the citizens of other States as to the citizens of the State in which it

was performed, was not regarded as unconstitutionally restricted and

trammelled bj' tolls exacted on bridges or turnpikes, whether belonging

to the State or to private persons. And when, in process of time,

canals were constructed, no amount of toils which was exacted thereon

by the State or the companies that owned them, was ever regarded as

an infringement of the Constitution. When constructed liy the State

itself, they might be the source of revenues largely exceeding the outlay

witliout exciting even the question of constitutionalit}'. So when, by the

improvements and discoveries of mechanical science, railroads came to

be built and furnished with all the apparatus of rapid and all-absorbing

transportation, no one imagined that the State, if itself owner of the

/u4/(4 ^ work, might not exact an}' amount whatever of toll or fare or freight, or

/ P '2^, authorize its citizens or corporations, if owners, to do the same. Had
l/l/ii/yu^^l ^jjg State built the road in question it might, to this day, unchallenged

/'yl^ M']i/i/' a.nd unchallengeable, have charged two dollars and fifty cents for carry-

y . ing a passenger between Baltimore and Washington. So might the

QcyuuA yl^'*^^^ railroad company, under authority from the State, if it saw fit to do so.

These are positions which must be conceded. No one has ever doubted

them.
" This unlimited right of the State to charge, or to authorize others

to charge, toll, freight, or fare for transportation on its roads, canals,

and railroads, arises from the simple fact that they are its own works,

or constructed under its authority. It gives them being. It has a right

use. It has a discretion as to the

amount of that compensation. That discretion is a legislative — a

sovereign — discretion, and in its very nature is unrestricted and un-

controlled. The security of the public against any abuse of this dis-

cretion resides in the responsibility to the public of those who, for the

-, j^ time being, are officially invested with it. In this respect it is like all

tUi ^XA^'^ other legislative power when not controlled by specific constitutional

/ y y ^^ provisions, and the courts cannot presume that it will be exercised

"^ detrimentally.

C(y. C "So long, therefore, as it is conceded (as it seems to us it must be)

^ylM^^,^,,l^l,laM^
^"^^^ ^^ power to charge for transportation, and the amount of the

/ . .
' charge, are absolutely within the control of the State, how can it mat-

IP^ tn'
. ter what is done with the money, whether it goes to the State or to

th(

\
^^^^,to exact compensation for their

,, . stock-holders of a private corporation? As before said, the State

/^^^^ (XmAP^' Q.o\\\(\ have built the road itself and charged any rate it chose, and

-U could thus have filled the coffers of its treasur}' without being ques-

tioned therefor. How does the case differ, in a constitutional point of

4

j^LyffyyJi^lAAy^.
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r

a o-f^"^

view, when it autliorizes its private citizens to build tlie road and re- ^ Oy<i.> Ji^(f\ji^

-

serves for its own use a portion of tlie earnings? We are unable to / . . -.

see anv distinction between the two cases. In our judgment there is
*^'''^

no solid distinction. If the State, as a consideration of the franchise, ^^^X^ G^A.^^

had stipulated that it should have all the passenger mone}', and that the nt^^^A^
corporation should have only the freight for the transportation of raer- '

chandise, and the corporation had agreed to those terms, it would have '[/[/(X^ l/M^'>

been the same thing. It is simply the exercise by the State of absolute ^
control over its own property and prerogatives. "

^
" The exercise of power on the part of a State is verN' different from o-f /t\AAXA~

the imposition of a tax or duty upon the movements or operations of \j» j

commerce between the States. Such an imposition, whether relating to ^^^^^'^

persons or goods, we have decided the States cannot make, because it ^,/vwiaMx^-jL ^

would be a regulation of commerce between the States in a matter in .
f j^

which uniformity' is essential to the rights of all, and, therefore, re- fiA^' ^^•^'

quiring the exclusive legislation of Congress. Crandall v. Nevada^ 6 O ^tAAAMr\A
Wallace, 42 ; Case of Freujht Tax, 1 G Id. 232, 279. It is a tax because '

'-^

of the transportation, and is, therefore, virtually a tax on the ti'ansi)()r-'^ oO • ^
tation, and not in anj' sense a compensation therefor, or for the franchises i # ^ kA^II
enjoyed by the corporation that performs it.

J/
'' It is often difficult to draw the line between the power of the State C-^^!^- -i(Jl^^

and the prohibitions of the Constitution. Wiiilst it is commonh' said a^ rijAyaMA^
that the State has absolute control over the corporations of its own a
creation, and may impose upon them such conditions as it pleases ;

/f'^-''^'*^'-

and like control over its own territor}*, highways, and bridges, and may tJtc\/:^ .' .^^^^

impose such exactions for their use as it sees fit ; on the other hand, it / /LaJJ^
is conceded that it cannot regulate or impede interstate commerce, nor ^ *r-

discriminate between its own citizens and those of other States prejii- yy^V\MCA. ^
dicially to the latter. The problem is to reconcile the two propositions

; ^^^rf/u^ "UlA.

and as the latter arises from the provisions of the Constitution of the fj —t /iaj
United States, and is, therefore, paramount, the question is practicall}' (Tl^^*^ ^^^

reduced to this : What amounts to a regulation of commerce between zt^^i^
the States, or to a discrimination against the citizens of other States? ST
This is often difficult to determine. In view, however, of the very p J/ /]/]/f^

,

plenary powers which a State has alwaj-s been conceded to have over its _v

own territory, its highways, its franchises, and its coiporations, we can- yi^ Ma<^'*''^^

not regard the stipulation in question as amounting to either of these Qf. -/^.
unconstitutional Acts. It is not within the category of such Acts. It-^'^^
may, incidentally, affect transportation, it is true ; but so does ever}- /a aJM-*""^^*"^

burden or tax imposed on corporations or persons engaged in that busi- ^, /f^.£u£\
ness. Such burdens, however, are imposed dicerso intuitu, and in the

exercise of an undoubted power. The State is conceded to possess the )^ a

power to tax its corporations ; and yet every tax imposed on a carrier^ 4

corporation affects more or less the charges it is compelled to make l/[f(lAr(XyM\

upon its customers. So, the State has an undoubted power to exact 3. /O

bonus for the grant of a franchise, payable in advance or in futvro ; /j ji

and yet that bonus will necessarily' affect the charge upon the public ^r«JtM.

.
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wliicli the donee of the franchise will be obliged to impose. The stipu-

lated pa\inent in this ease, indeed, is nothing more nor less than a

bonus ; and so long as the rates of transi)ortation are entirely dis-

cretionary with tlie States, such a stipulation is clearly- within their

reserved powers.

" Of course, the question will be asked, and pertinently asked, Has

the public no remedy against exorbitant fares and freights exacted by

State lines of transportation ? We cannot entirely shut our eyes to the

argument ab inconvoiienti. But it may also be asked, Has the i)ul)lic

any remedy against exorbitant fares and freights exacted by steamship

lines at sea? Maritime transportation is almost as exclusively monopo-

lized by them as land transportation is b}' the railroads. In their case

the only relief found is in the existence or fear of competition. Tlie

^ /\xaA ^^'"6 ^^'"^^ ^^ relief should avail in reference to land transportation.

J '"Whether, in addition to this, Congress, under the power to establish

post-roads, to regulate commerce with foreign nations, and among the

several States, and to provide for the common defence and general

welfare, has authority to establish and facilitate the means of communi-

cation between the different parts of the country, and thus to counteract

the apprehended impediments referred to, is a question which has exer-

cised the profoundest minds of the country. This power was formerh'

exercised in the construction of the Cumberland Road ^ and other similar

works. It has more recently been exercised, though mostlj- on national

territory, in the establishment of railroad communication with the Pacific

coast. But it is to be hoped that no occasion will ever arise to call for

an}- general exercise of such a power, if it exists. It can hardly be

supposed that individual States, as far as they have reserved, or still

possess, the power to interfere, will be so regardless of their own inter-

est as to allow an obstructive policy to prevail. If, however, State

institutions should so combine or become so consolidated and powerful

as, under cover of irrevocable franchises already granted, to acquire

absolute control over the transportation of the country, and should

exercise it injuriously to the public interest, every constitutional power

of Congress would undoubtedly be invoked for relief. Some of the

States are so situated as to put it in their power, or that of their trans-

portation lines, to interpose formidable obstacles to the free movement

of the commerce of the country. Should any such system of exactions

be established in these States, as materially to impede the passage of

produce, merchandise, or travel, from one part of the countrj* to an-

otlier, it is hardly to be supposed that the case is a casus omissus in

the Constitution. Commercially, this is but one country, and inter-

course between all its parts should be as free as due compensation to

the carrier interest will allow. Tliis is demanded b}- the ' general wel-

fare,' and is dictated b}- the spirit of the Constitution at least. An}'

' For cases relating to the "Cumberland Road," constructed by the United States,

and afterwards turned over to the States through which it ran, see Seariqht v. Stokes,

3 How. 151. Neal et al.\. Ohio, lb. 720, and Achison V. Huddleson, 12 How. 293 — Ed.
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local interference with it will demand from the national legislature the

exercise of all the just powers with whicli it is clothed.

'' But whether the power to afford relief from onerous exactions for

transportation does, or does not, exist in the general government, we

are bound to sustain the constitutional powers and prerogatives of the

States, as well as those of the United States, whenever the}- are brought

before us for adjudication, no matter what ma}- be the consequences.

And, in the case before us, we are of opinion that these powers have not

been transcended. Judgment affirmed"
^

Mr. Justice Miller, dissenting : I am of opinion that the statute of

Mar}land requiring the railroad company to pa}- into the treasury of

the Slate one-fiftli of the amount received by it from passengers on the

branch of the road between Baltimore and Washington, con lined as it

is exclusively to passengers on that branch of the road, was intended

to raise a revenue for the State from all persons coming to Washington

by rail, and had that effect for twenty-five years, and that the statute is,

therefore, void within the principle laid down by this court in Crandall

V. Nevada, 6 Wallace, 35.

WELTON V. THE STATE OF MISSOURt. \^^^^^^ y^rrU m^*>Ua

Supreme Court of the United States, loo. - ^.

Mr. James S. Botsford and 31r. S. M. Smith, for the plaintiff in I,
%J(cchi

error ; Mr. John A. Hockaday, Attorney-General of Missouri, and Mr. ^^
aA^

A. II. Buckner, contra. "^^
k\

Mr. Justice Field delivered the opinion of the court. vbuJ*x v^/l•v^rtA^

Thi s case comes before us on a writ of error to the Supreme Court—^^ cvww*^
of Mi..^sonri ^ and i nvolves a consideration of the validity of a statute of A

'

that State, discriminating in favor of goods, wares, and merchandise iHr h^^r-****^^

which are the growth, product, or manufacture of the State, and against j_p cf^tCuA.

those wiiich are the growth, product, or manufacture of other States or V) * ^^
countries, in the conditions upon which tlieir sale can be made by trav- S,^^-^^^

,^ (J

elling dealers . The plaintiff in error was a dealer in sewing-machines ^,../^--<A.r=>>-»^

which were manufactured without the State of Missouri, and went from n\j^
place to place in the State selling them without a license for that pur-

pose . For this offence he was indicted and convicted in one of the ovv. UW nuMifv\.

circuit courts of the State, and was sentenced to pay a fine of fi fty
h-ui^Ah-K'^

dollars, and to be committed until tlie same was paid . On appeal to (

the Supreme Court of the State, the judgment was affirmed.
[j

)J^ • vax <iooo^

The statute under which the conviction was had declares that who-
^

1 Compare Ashley v. Rijan, 153 U. S. 436 (1894); Wabash ^-c. Rij. Co. v. 111., 118
^-^^.^^^^y.^^

,

U. S. 557 (1886); 9. C. infra, p. 2045— En. . c

—

^

2 The statement of facts is omitted.— Eu. rw~vc.^^e/(/*->o>_>-Ji--a. -w^'^-a.A.-v.-.^.^iC.^XLxAjLM^

X/\^SAx. HA'\A:i .
Ola^A r^-^»X(A LA^t-CA-^ -^-^irNft^ A^'(.(t.>«ji,~to /kX.a_-c«- A>^/*Xl».AX>^^

.^^fk ^^^-^L^SXaX-^^^LA^^-^ l^e^^
"V"^^ Jhj(^, AAALXJiM^.'-^rVi/i^^^^^^J^^
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-K JjfnAAjCt e\-cf deals in the sale of goods, wares, or merchandise, except books,

charts, maps, and stationery, which are not the growth, produce , or

ni annfacLiire of the State , by goin.ij; from pUice to |>hicc to sell the sam e,

sh all be deemed a |)0(ller ; and then enacts that no |)erson shall deal

/XA,<A-fru^ ^s a pedler without a license , and prescribes the rates of charge fo r

- / thq^ licenses, these varying according to the manner in wliicli the busi-

A^^-'^-''^ . uess is conducted , whether by the party carrying the goods himself on

jfyyj icXx^<jy.<^^^y foot, or by the use of beasts of burden , or by carts or other land car -

. -J riage, or by boats or other river vessels . Penalties are imposed for

*^^^ ^
dealing without the license prescribed. No license is required for sell-

^Xt'0^'Caztu'y< . iiig_in a similar way, by going from place to place in tlie State, goods

/1/f l/Ayf) - ^vl''<^ l^ ^''G the growtli, product, or manufacture of the State .

w^ The 1icense charge exacted is sought to be maintained as a tax upon

jj(j-f
y^-'"^^^'^ a calling . It was held to be such a tax by the Supreme Court of the

State ; a calling, says the court, which is limited to the sale of merchan-

v/ \i ^- disc not the growth or i)roduct of the State.

-"^-^ ^^^ The general power of the State to impose taxes in the way of licenses

•i c^ttnt/i^ npon all pursuits and occupations within its limits is admitted, but,

_^ like all other powers, must be exercised in subordination to the re-

Ttct 'Z.'CXc.ir^ quirements of the Federal Constitution. Where the business or occu -

(H'lJLx. S-&^^^ ))ation consists in the sale of goods, the licen se tax required for its

U pursuit is in effect a tax npon the goods themsche s. If such a tax be

\

yf^tyiH'^^^'^^^ within the power of the State to levy, it matters not whether it be
yij^iAX.Co^^M.' raised directly from the goods, or indirectly from them through the

- oAr^ ^ 'Hf'
~ license to the dealer ; but, if such tax conflict with any power vested

\'ki/\j/:yxtA/C
in Congress by the Constitution of tlie United States, it will not be

' / *, /7 any the less invalid because enforced through the form of a persona l

''M^CAX -i^^'p^
license .

{y<,CLK^ aJrxt' in the case o? B7'oion \. 3faryland, 12 Wheat. 425, 444, the ques-

;
. . tion arose, whether an Act of the Legislature of Maryland, requiring

\^jiuM. (l^cUt-
jpr^pf)j.^(,,.s of foreign goods to pay tlie State a license tax before selling

/Q^«Jtf\A. (r(\ them in the form and condition in which they were imported, was valid

ri^^
and constitutional. . . . Treating the exaction of the license tax from

the importer as a tax on the goods imported, the court held that the

<^fy^i'Vi/a/'-Act of Maryland was in conflict with the Constitution ; with the clause

|_
># X^^imKA prohibiting a State, without the consent of Congress, from laying any

'

/ A Q impost or duty on imports or exports ; and with the clause investing

0-^ UTVOjf. Congress with the power to regulate commerce with foreign nations.

/^jf>^,i;(l^^iAAjU)L
^^' i n like manner, the license tax exacted by the State of Missouri

ly from dealers in goods which are not the product or manufacture of the

A^^^^*^^ Slate , before thev can be sold from plnce to place within the State .

1^j(f)/\/^/\/)AAh;i/M must be regarded as a tax upon such goods themselves ; and the ques-

^ Q tion presented is, whether legislation thus discriminating against the

>\/U/A^ CL»yi4j^ products of other States in the conditions of their sale by a certain class

/_/ ;^ /QaaM' of dealers is valid under the Constitution of the United States . It was

y / . _ contended in tlie State courts, and it is urged here, that this legislation
-^L^T" ^t^^^^ violates that clause of the Constitution which declares that Congress
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shall have the power to regulate commerce witli foreign nations and ^' "Y

among tlie several States. The ))ovver to regulate conferred by that V^-^-l^

clause upon Conirress is one without limitation ; and to regulate com- ./jv^-^^^'^^ ^•

merce is to prescribe rules bv which it shall be governed, — that is, th e /^^

^

condition s upon which it shall be conducted
; to determine how far \v ' ^ '

'

shall be free and untramniclled, how far it shall be burdened by duties/7^ .^j^y/r^^^^fe^

an d imposts, and how far it shall be prohib it'Cd. ^
^ ^-^ ^

Conmierce is a term of the largest import. It comprehends inter- -^L^

course !br the purposes of trade in any and all its forms, including the jlj(^0Jj/:^jCaJX^
transportation, purchase, sale, and exchange of commodities between '(V ^
the citizens of our country and the citizens or subjects of other oonn- AA^U. • 't-^^^

tries, and between the citizens of different States. The power to regu- JziJ^Ti^Ay^L. <>^

late it embraces all the instruments l)y which such commerce may be T^/^^^^/.caVv^
conducted. So far as some of these instruments are concerned, and '^-.—

. 7"

some subjects which are local in their operation, it has been held that axa^U^^^^^

the States ma}' provide regulations until Congress acts with reference Cyi/^t^^t/U''*-^'^

to them ; but where the subject to which the power applies is national ' ^iyi^fx-
in its character, or of such a nature as to admit of uniformity of regu- L
lation, the power is exclusive of all State authority-. —xH (^ ^ '-^^

It will not be denied that that portion of com.merce with foreign ^^^yiyyi/iyUA^^
coun tries and between the States which consists in the transportation

an d exchange of commodities is of national importance, and admits andx^ \/"C^ '

req uires uniformity of regulation . The very object of investing this ^\-L_^ryCi^^

power in the ge neral government was to insure this uniformity against

discrim inating State legislation. The depressed condition of commerce
and the obstacles to its growth previous to the adoption of the Consti-

tution, from the want of some single controlling authority, has been

frequentl}' referred to b}- this court in commenting upon the power in

question. " It was regulated," saj's Chief .Justice Marshall, in deliver- jrjruiji/i^^^yO'^AX

ing the opinion in Brown v. ^laryland., " by foreign nations, with a ^
single view to their own interests ; and our disunited efforts to counter- ^Jyj^ Ay^ ^
act their restrictions were rendered impotent b\' want of combination. / ^ , ^
Congress, indeed, possessed the power of making treaties ; but the in-=-7

'^^'''*^ ^ ,

ability of the Federal government to enforce them became so apparent w^,^<:x/'*^^^*^-'^

as to render that power in a great degree useless. Those who felt the /j

injury arising from this state of things, and those who were capable of (H.a.iaA/-^^
"

estimating the influence of commerce on the prosperity of nations, per- _/ y-, xl^^HA -

ceived the necessit}' of giving the control over this important subject to
""^

j>

a single government. It maj- be doubted whether any of the evils pro- ^tAM''^-^*^
uy^-

ceeding from the feebleness of the Federal government contributed /w.|>,^ax^v6<-

more to that great revolution which introduced the present system than 0^ ^
tlie deep and general conviction that commerce ought to be regulated ..^i^i^t''*^'''^^'^'*^'

by Congress." 12 Wheat. 446. JlM A
The power which insures uniformity of commercial regulation must ' ^^ _^ ^

cover the property which is transported as an article of commerce fromyi^^*^'*''^''^ •

hostile or interfering legislation, until it has mingled with and become

a part of the general property of the country, and subjected lilvC it to
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fif/yty^
similar protection, and to no greater burdens. If, at any time be-

JlXTi/U'-^t^ 'fore it has tlius become incorporated into the mass of property of the

State or nation, it can be subjected to any restrictions by State legisla-

tion, the object of investing the control in Congress may be entirely

defeated. If M issouri can require a license tax for the sale by travel-

ling dealers of goods which are the arovvth. product, or manufacture of

other Stiites or countries, it m ay-yti4fuire such license tax as a condition

of their sale from ordinary merchants, and the amount of the tax will ^

be a matter resting exclusively in its discretion.
*

J^

The power of the State to exact a license tax of any amount being Qj"

>, 4-/ admitted, no authority would remain in the United States or in th is

aAM^
^.Qm-t to control its action, however unreasonable or oppressive. Jm-

r/ ^Lloo S>e^ posts operating as an absolute exclusion of the goods would be possible,

•^
^^ v/ and all the evils of discriminating State legislation, favorable to the

/yCijxM/'>^^^ interests of one State and injurious to the interests of other States and

countries, which existed previous to the adoption of the Constitution,

might follow , and the experience of the last fifteen years shows would

follow, from the action of some of the States -

There is a difficulty, it is true, in all cases of this character, in draw-

ing the line precisely where the commercial power of Congress ends

and the yjower of the State begin s. A similar difficulty was felt by this

court, in Brown v. Maryland, in drawing the line of distinction between

the restriction upon the power of the States to lay a duty on imports, and

their acknowledged power to tax persons and property ; but the court

observed that the two, though quite distinguishable when they do not

approach each other, may yet, like the intervening colors between white

and black, approach so nearly as to perplex the understanding, as

J\(r~s£ /^> colors perplex the vision in marking the distinction between them
;
but

I

'

g. that, as the distinction exists, it must be marked as the cases arise.

moA ^^ And the court, after observing that it might be premature to state any

- 1 j_ rule as being universal in its application, held that, when the importer

AA^^J^^'^^ had so acted^'upon the thing imported that it had become incorporated

/ Ae- ^"<^ mixed up with the mass of property in the country, it had lost its

^^'^^
distinctive character as an import, and become subject to the taxing

power of the State ; but that, while remaining the property of the im-

porter in his warehouse in the original form and package in which it

I ^ was imported, the tax upon it was plainly a duty on imports prohibited

W^ <^ by the Constitution.
"
Following the guarded language of the court in that case, we observe

.r here, as wa's observed there, that it would be premature to state any

J Sfa^ ^'"'^ ^^''^^*^^^ ^'^"^"^ t>e universal in its application to cletermine when tlie_

t^ commercial power of the Federal government over a commodity has

ceased, and the power of the State has commenced. Tt. is sufficient to

hold now that the commercial power continues until the commodity has

^ ceased to be the subJGct of discriminating legislation by reason of its

/X^-w^^ foreign character. ( That power protects it, even after it has entered

the State, from any burdens imposed by reason of its foreign origi

to

^

a_/*^^vj>-aA c^

(j
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The Act of Missouri encroaches upon this power in this respect, and is ^ 1/

therefore, in our judgment, unconstitutional and void. cri /^(^^ r**'^^

Tlie fact that Congress has no^seen fit to prescribe an}' specific rules ~ \A(x}l c\.a..^

to govern interstate commerce does not affect the question. ^ Its in ax;- y_^
tion on this subject, when considered with reference to its legislation 'i'^^

withj-espect to foreign commerce, is equivalent to a declaration that AM ^^-iM ^
i nterstate commerce shall be free and untrammelled. '^ As the main ob- ^i^i^t^dMaJJ^
ject of that commerce is the sale and exchange of commodities, the

^jfit-vo^-
policy thus established would be defeated b}' discriminating legislation .

like tliat of Missouri. -r>fa-^^^c^^

The views here expressed are not onl^' supported by the case of JuMA'iA'f^uM^^

Brown v. Maryland^ already cited, but also by the case of Woodruff \. -//^^ _ />£aJj-.
Parham, 8 Wall. 123, and the case of the State Freight Tax, 15 Wall.

^
232. In the case of Woodruff v. Parham, Mr. Justice Miller, speak- ^ IV^^ U

*'^

ing for the court, after observing, with respect to the law of Alabama /i^i accjCs.'tX^^v^

then under consideration, that there was no attempt to discriminate in-
' /i/j- gJLtOi.

juriously against the products of other States or the rights of their citi- ~p.^ pJ
zens, and the case was not, therefore, an attempt to fetter commerce ^>^'^ f

among the States, or to deprive the citizens of other States of any ,x^ifw cu^
^

privilege or immunity-, said, '' But a law having such operation would, 'j
(j

in our opinion, be an infringement of the provisions of the Constitution

which relate to those subjects, and therefore void."

[Judgment reversed.'] ^

HENDERSON et al. v. MAYOR OF THE CITY OF NEW
YORK ET AL.

COMMISSIONERS OF IMMIGRATION v. NORTH GERMAN
LLOYD.

Supreme Court of the United St.\tes. 1875.

[92 U. S. 259 ]

These cases come here by appeal, — the former from the Circuit

Court of the United States for the Southern District of New York, the

latter from the Circuit Court of the United States for the District of

Louisiana.

In the case from New York, which is a suit in equity against the

nia^-or of the city of New York and the Commissioners of Emigration,

the bill alleges that the complainants are subjects of Great Britain, and
owners of the steamship " Ethiopia; " that their vessel arrived at the

port of New York from Glasgow, Scotland, on the 24lh of June, 1875,

1 In State v. Zee, 18 So. P:ast. Rep. 713 (No. Ca. 1893), where "peddling" was
taxed without defining it, the court (Clark, J.) defined it as not covering selling by
sample, but only the selling by an itinerant of what is itself carried about. — Ed.
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liaving on board a number of emigrant passengers, and, among others,

three persons whose names are specified, who came from a foreign

countrv, intending to pass through the State of New York, and settle

and reside in other States of the Union and in Canada ; that, bv the

statutes of the State of New York, the master of every vessel arriving

at the port of New York from a foreign port is required, within twenty-

four hours after his arrival, to report in writing to the mayor of New
York the name, birthplace, last residence, and occupation of ever}- pas-

senger who is not a citizen of the United States ; that tlie statute then

directs the ma3-or, In' indorsement on this report, to require the owner

or consignee of the vessel to give a bond for every passenger so re-

ported, in a penalty of $300, with two sureties, each to be a resident and

freeholder of the State, conditioned to indemnify the Commissioners of

Immigration and every county, city, and town in the State, against anj*

expense for the relief or support of the person named in the bond for

four 3'ears thereafter ; but that the owner or consignee may commute
such bond, and be relieved from giving it, by paying for each pas-

senger, within twenty-four hours after his or lier landing, the sum
of one dollar and fifty cents, fifty cents whereof is to be paid to

other counties in the State, and the residue to the Commissioners of

Emigration for tlieir general purposes, and particular!}- to be used in

erecting wharves and buildings, and in paying salaries and clerk hire.

That if he does not, within twenty-four hours after landing such pas-

sengers, either give the bond or pay the commutation tax for each

passenger, he is liable to a penalty of $500 for ever}' such passenger,

which is made a lien on, and may be enforced against, the vessel, at

the suit of the Commissioners of Emigration.

The master of the " Ethiopia '' made the report required by the Act

:

whereupon the complainants, in order to test the validity of the pro-

visions of the Acts requiring the bond or the commutation thereof, filed

their bill, whicli the court, on the demurrer of the defendants, dismissed.

The complainants thereupon appealed to this court.

Mr. JdJ/iPS Emott, for the appellants ; Mr. Francis Kernan and

3Ir. John E. Develin., contra.

In Commissioners of Imm.igration \. North German Lloyd, which

was an action to prevent the appellants who were the respondents from

requiring bonds or commutation thereof from all passengers, the court

below granted the injunction.

Messrs. Samuel li. & C. L. Walker, for the a[ipellants ; Mr. W. S.

J^enedict^ contra.

Mr. Justice Miller delivered tlie opinion of tlve court. [All the

earlier part of tlie opinion is found sii2')ra. pp. 738-742. It then pro-

ceeds as follows :]

'• It has been contended," says Marshall, C. J., " that if a law passed

by a State, in the exercise of its acknowledged sovereignty, comes into

conflict with a law passed by Congress in pursuance of the Constitution,

they affect the subject and each other like equal opposing powers. But
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the framers of our Constitution foresaw this state of things, and pro-

vided foi- it b3' declaring the supremacy, not onl}- of itself, Init of the

laws made in pursuance thereof. The nullity of an}' Act inconsistent

with the Constitution is produced by the declaration that the Consti-

tution is supreme." Where the Federal government has acted, he sa^-s,

" In every such case the Act of Congress or the treaty is supreme ; and

the laws of the State, though enacted in the exercise of powers not con-

troverted, must yield to it." 9 "Wheat. 210.

It is said, however, that, under the decisions of this court, there is a

kind of neutral ground, especialh- in that covered b}- the regulation of

commerce, which ma}- be occupied b}' the State, and its legislation be

valid so long as it interferes with no Act of Congress, or treaty of the

United States. Such a proposition is supported by the opinions of sev-

eral of the judges in the Passenger Cases ; by the decisions of this court

in Cooley v. The Board of Wardens, 12 How. 299 ; and by the cases

of Crandall v. JVerada, 6 W^all. 35, and Gilman v. PhiladelpJiia^ 3

W^all. 713. But this doctrine has alwjrys been controverted in this

court, and has seldom, if ever, been stated without dissent. These de-

cisions, however, all agree, that under the commerce clause of the Con-

stitution, or within its compass, there are powers, which, from their

nature, are exclusive in Congress ; and, in the case of Cooley v. 77te Hoard
of Wardens^ it was said, that " whatever subjects of this power are in

their nature national, or admit of one uniform system or plan of regula-

tion, may justly be said to be of such a nature as to require exclusive

legislation by Congress." ^ A regulation which imposes onerous, per-

haps impossible, conditions on those engaged in active commerce with

foreign nations, must of necessit}' be national in its character. It is

more than this ; for it may properlv be called international. It belongs

to that class of laws which concern the exterior relation of this whole

nation with other nations and governments. If our government should

make the restrictions of these burdens on commerce the subject of a

treaty, there could be no doubt that such a treat}' would fall within the

power conferred on the President and the Senate by the Constitution.

It is, in fact, in an eminent degree, a subject which concerns our inter-

national relations, in regard to which foreign nations ought to be consid-

ered and their rights respected, whether the rule be established by treaty

or by legislation.

It is equally clear that the matter of these statutes may be, and ought

to be, the subject of a uniform system or plan. The laws wliich govern

the right to land passengers in the United States from other countries

ought to be the same in New York. Boston, New Orleans, and San
Francisco. A striking evidence of the truth of this proposition is to

^ This quotation is inaccurate in an important particular. The oriojinal reads

:

"Admit only of one uniform system." See Coolc/ v. Board of Wardens, 12 How. .319,

supra, p. 1887. The same mistake is to be found elsewliere, e.g. in 15 Wall., at p. 280,

supra, p. 1943, per Strong, J., for the court ; and 91 U. S., at p. 280, per Field, J., for

the court. See supra, p. 1959, note.— Ed.

I
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be found in the similarity, we niigiit almost say in the identity, of the

statutes of New York, of Louisiana, and California, now before us for

consideration in these three cases.

It is apparent, therefore, that, if there be a class of laws which ma}-

be valid when passed by the States until the same ground is occupied

by a treaty or an Act of Congress, this statute is not of that class.

Tiie argument has been pressed with some earnestness, that inasmuch

as this statute does not come into operation until twenty-four hours

after the passenger has landed, and has mingled with, or has the right

to mingle with, the mass of the population, he is withdrawn from the

influence of any laws which Congress might pass on the suliject, and

remitted to the laws of the State as its own citizens are. It might be a

sufficient answer to sa}' that this is a mere evasion of the protection

which the foreigner has a right to expect from the Federal government

when he lands here a stranger, owing allegiance to another government,

and looking to it for such protection as grows out of his relation to that

government.

But the branch of the statute which we are considering is directed to

and operates directly on the ship-owner. It holds him responsible for

wliat he has done before the twenty-four hours commence. He is to

give the bond or pay the money because he has landed the passenger,

and he is given twenty-four hours' time to do this before the penalty

attaches. When he is sued for this penalt}-, it is not because the man
has been here twenty-four hours, but because he brought him here, and

failed to give the bond or pay one dollar and fifty cents.

The effective operation of this law commences at the other end of

the voyage. The master requires of the passenger, before he is ad-

mitted on board, as a part of the passage-mone^-, the sum which he

knows he must pay for the privilege of landing him in New York. It

is, as we have already said, in elTect, a tax on the passenger, which he

pays for the right to make the voyage, — a voyage only completed when

he lands on the American shore. The case does not even require us to

consider at what period after his arrival the passenger himself passes

from the sole protection of the Constitution, laws, and treaties of the

United States, and becomes subject to such laws as the State may right-

fulh' pass, as was the case in regard to importations of merchandise in

Brown v. Maryland^ 12 Wheat. 417, and in the License Cases, 5 How.

504.

It is too clear for argument that this demand of the owner of the ves-

sel for a bond or money on account of ever\' passenger landed by him

from a foreign shore is, if valid, an obligation which he incurs by bring-

ing the passenger here, and which is perfect the moment he leaves the

vessel.

We are of opinion that this whole subject has been confided to Con-

gress by the Constitution ; that Congress can more appropriately' and

with more acceptance exercise it than an}- other body known to our

law, State or national ; that by providing a system of laws in these
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matters, applicable to all ports and to all vessels, a serious question,

which has long been matter of contest and complaint, may be eHectually

and satisfactorih' settled.

Whether, in the absence of such action, the States can, or how far

the\* can, b\' appropriate legislation, protect themselves against actual

paupers, vagrants, criminals, and diseased persons, aniving in their

tenitory from foreign countries, we do not decide. The portions of

the New York statute which concern persons who, on ins[)ection, are

found to belong to these classes, are not properly before us, because the

relief sought is to the part of the statute applicable to all passengers

alike, and is the only relief which can be given on this bill.

The decree of the Circuit Court of New York, in the case of Hender-

son et al. V. Mayor of the Citif of New York et al., is reversed, and

the case remanded, with direction to enter a decree for an injunction

in accordance with this opinion.

The statute of Louisiana, which is involved in the case of Co?n)nis-

sioners of Immigration v. North German Lloyd^ is so \evy similar to,

if not an exact copy of, that of New York, as to need no separate con-

sideration. In this case the relief sought was against exacting the

bonds or paying the commutation-money as to all passengers, which

relief the Circuit Court granted by an appropriate injunction ; and the

decree in that case is accordingly affirmed.^

1 In Chii Lunri v. Freeman et al. 92 U. S. 275 (1875), on error to tlie Supreme Court

of California, a similar case to tliat in tlie text, and immediately following it in the

reports, Mil. Justice Miller delivered the opinion of tlie court. . . . The statute of

California, unlike those of New York and Louisiana, does not require a bond for all

passengers landing from a foreign country, but only for classes of passengers specifi-

cally described, among which are " lewd and debauched women ;
" to which class it is

alleged plaintiff belongs.

The plaintiff, with some twenty other women, on the arrival of the steamer " Japan "

from China, was singled out by the Commissioner of Iminisiration, an officer of the

State of California, as belonging to that class, and the master of the vessel required to

give the bond prescribed by law before he permitted them to land. This he refused

to do, and detained them on board. They sued out a writ of habeas corpus, which by

regular proceedings resulted in their committal, by order of the Supreme Court of the

State, to the custody of the sheriff of the county and city of Sau Francisco, to await

the return of the " Japan," which had left the port pending the progress of the case

;

the order being to remand them to that vessel on her return, to be removed from the

State.

All of plaintiff's companions were released from the custody of the sheriff on a writ

of habeas corpus issued l)y Mr. Justice P'ield of this court. Rut plaintiff by a writ of

error brings the judgment of the Supreme Court of California to this court, for the

purpose, as we suppose, of testing the constitutionality of the Act under which she is

held a prisoner. ... It is a most extrnordinary statute It provides that the Commis-
sioner of Immigration is " to satisfy himself whether or not any passenger who sliall

arrive in the State by vessels from any foreign port or place (who is not a citizen of

the United States) is lunatic, idiotic, deaf, dumb, blind, crippled, or infirm, and is not

accompanied by relatives who are able and willing to support him, or is likely to be-

come a public charge, or has been a pauper in any other country, or is from sickness

or disease (existing either at the time of sailing from the port of departure or at the

time of his arrival in the State) a public charge, or likely soon to become so, or is a
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convicted criminal, or a lewd or debauched woman ;

" and no such person shall be per-

mitted to land from the vessel, unless tlie master or owner or consignee shall give a

separate bond in each case, conditit)ned to save harmless every county, city, and town

of the State against any expense incurred for the relief, support, or care of such

person for two years thereafter.

The commissioner is authorized to charge the sum of seventy-five cents for every

examination of a passenger made by him ; which sum he may collect of the master,

owner, or consignee, or of tiie vessel by attachment. The bonds are to be prej^ared by

the commissioner, and two sureties are required to each bond ; and, for preparing the

bond; tiie commissioner is allowed to charge and collect a fee of three dollars ; and for

each oath administered to a surety, concerning his sufficiency as such, he may charge

one dollar. It is expressly provided that there shall be a separate bond for each pas-

senger ; that there shall be two sureties ou each bond, and tliat the same sureties must
not be ou more than one bond ; and tliey must in all cases be residents of the State.

If the ship-master or owner prefers, he may commute for these bonds by ])aying

such a sum of money as the commissioner may in each case think proper to exact

;

and, after retaining twenty per cent of the commutation-money for his services, the

commissioner is required once a month to deposit the balance with the treasurer of the

State. See c. 1, art. 7, of the Political Code of California, as modified by sect. 70 of

the amendments of 1873, 1874.

It is hardly possible to conceive a statute more skilfully framed, to place in the

hands of a single man the power to prevent entirely vessels engaged in a foreign trade,

say with China, from carrying passengers, or to compel them to submit to systematic

extortion of the grossest kind.

The commissioner has but to go aboard a vessel filled with passengers ignorant of

our language and our laws, and without trial or hearing or evidence, but from the ex-

ternal appearances of persons with whose former habits he is unfamiliar, to point Avith

his finger to twenty, as in this case, or a hundred if he chooses, and say to the master,
" These are idiots,these are paupers, these are convicted criminals, these are lewd women,
and these others are debauched women. I have here a hundred blank forms of bonds,

printed. I require you to fill me up and sign each of these for $500 in gold, and that

you furnish me two hundred different men, residents of this State, and of sufficient

means, as sureties on these bonds. I charge you five dollars in eacli case for prepar-

ing the bond and swearing your sureties ; and I charge you seventy-five cents each for

examining these passengers, and all others you have on board. If you don't do this,

you are forbidden to land your passengers under a heavy penalty. But I have the

power to commute with you for all this for any sum I may choose to take in cash. I

am open to an offer; for you must remember that twenty per cent of all I can get out

of you goes into my own pocket, and the remainder into the treasury of California."

If, as we have endeavored to show in the opinion in the preceding cases, we are at

liberty to look to the effect of a statute for the test of its constitutionality, the argu-

ment need go no further.

But we have thus far only considered the effect of the statute on the owner of the

vessel. As regards the passengers, sec. 296.3 declares that consuls, ministers, agents, or

other public functionaries, of any foreign government, arriving in this State in their

official capacity, are exempt from the provisions of this chapter.

All other passengers are subject to the order of the C^ommissioner of Immigration.

Individual foreigners, however distinguished at home for their social, their literary,

or their political character, are helpless in tiie presence of this potent commissioner.

Such a person may offer to furnish any amount of surety on his own bond, or deposit

any sum of money ; but the law of California takes no note of him It is the master,

owner, or consignee of the vessel alone who.se bond can be accepted : and so a silly, an
obstinate, or a wicked commissioner may bring disgrace upon the whole country, the
enmity of a powerful nation, or the loss of an equally powerful friend. While the
occurrence of the hypothetical case just stated may be highly iinprol)able, we venture
the assertion, that, if citizens of our own government were treated by any foreign-

nation as subjects of the emperor of China have been actually treated uuder this
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law, no administration could withstand the call for a demand on such government for

redress.

Or, if this plaintiff and her twenty companions had been subjects of the Queen

of Great Britain, can any one doubt that this matter would have been the subject of

international inquiry, if not of a direct claim for redress? Upon whom would sucli

a claim be madel Not upon the State of California ; for, by our Constitution, she can

hold no exterior relations with other nations. It would be made upon the government

of the United States. If that government should get into a diffii.'ulty which would lead

to war, or to suspension of intercourse, would California alone .suffer, or all the Union?

If we should conclude that a pecuniary indemnity was proper as a satisfaction for the

injury, would California pay it, or the Federal government? If that government has

forbidden the States to hold negotiations with any foreign nations, or to declare war, and

has taken the whole subject of these relations upon herself, has the Constitution, which

provides for this, done so foolish a thing as to leave it in the power of the States to

pass laws whose enforcement renders the general government liable to just reclamations

which it must answer, while it doe.s not prohibit to the States the acts for which it is

held responsible?

The Constitution of the United States is no such instrument. The passage of laws

which concern the admission of citizens and subjects of foreign nations to our shores

belongs to Congress, and not to the States. It has the power to regulate commerce

with foreign nations : the responsibility for the character of those regulations, and for

the manner of their execution, belongs solely to the national government. If it be

otherwise, a single State can, at her pleasure, embroil us in disastrous quarrels with

other nations.

We are not called upon by this statute to decide for or against the right of a State,

in the absence of legislation by Congress, to protect herself by necessary and proper

laws against paupers and convicted criminals from abroad ; nor to lay down the definite

limit of such right, if it exist. Such a right can only arise from a vital necessity for

its exercise, and cannot be carried beyond the scope of that necessity. When a State

statute, limited to provisions necessary and appropriate to that object alone, shall, in

a pi-oper controversy, come before us, it will be time enough to decide that question.

The statute of California goes so far beyond what is necessary, or even appropriate,

for this purpose, as to be wholly without any sound definition of the right under which

it is supposed to be justified. Its manifest purpose, as we have already said, is, not to

obtain indemnity, but money.

The amount to be taken is left in every case to the discretion of an oihcer, whose

cupidity is stimulated by a reward of one fifth of all he can obtain.

The money, when paid, does not go to any fund for the benefit of immigrants, but

is paid into the general tre;isury of the State, and devoted to tlie use of all her indigent

citizens. The blind, or the deaf, or the dumb pas.senger is subject to contribution,

whether he be a rich man or a pauper. The patriot, seeking our shores after an un-

successful struggle against despotism in ?Airope or Asia, may be kept out because

there his resistance has been adjudged a crime. The woman whose error has been re-

paired by a happy marriage and numerous children, and whose loving husband l)rings

her with his wealth to a new home, may be told she must pay a round sum before

she can land, because it is alleged that she was debauched by her husband before mar-

riage. Whether a young woman's manners are such as to justify the commissioner in

calling her lewd may be made to depend on the sum she will pay for the privilege of

lauding in San Francisco.

It is idle to pursue the criticism. In any view which we can take of this statute, it

is in conflict with the Constitution of the United States, and therefore void. /^„ ^ /,

In People v. Compagnie Gen. Trans.. 107 U. S. 59 (1882), on error to the Circuit Courts ^ nAL.
of the United States for the Southern District of New York, Mr. Justice Miller, for-^^

the court, said :
" The tax in this case is demanded under sect. 1 of a statute of New .. ^^

York, passed May 31. 1881, entitled 'An Act to raise money for the execution of the
''^•^^

inspection laws of the State of New York.' The section reads thus : ' Sect. 1. 'Wi^xQJiqjxIck c
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shall be levied and collected a duty of one dollar for each and every alien passenger

who shall come by vessel from a foreign port to the port of New York for whom a tax

has not heretofore been paid, the same to be paid to the diamberlain of the city of New
York bv the master, owner, agent, or consignee of every such vessel within twenty-

four hours after tiie entry thereof into tlie port of New York.' . . .

" Tlie argument mainly relied on in the ])resent case is that the new statute of New
York, passed after her former statutes had been declared void in Passenger Cases, 7

How. 283, and in the recent case of Henderson v. Maijor of New York, is in aid of the

inspection laws of tlie State. This argument is supposed to derive support from anotlier

statute passed three days earlier, entitled 'An Act for the inspection of alien emi-

grants and tlieir effects by tlie Commissioners of Emigration.' Tiiis Act empowers

and directs the Commissioners of Emigration ' to inspect the persons and effects of all

persons arriving by vessel at the port of New York from any foreign country, as far as

may be necessary, to ascertain who among them are habitual criminals, or pauper luna-

tics, idiots, or imbeciles, or deaf, dumb, blind, infirm, or orphan persons, without means

or capacity to support themselves and subject to become a public charge, and whether

their persons or effects are affected with any infectious or contagious disease, and

whether their effects contain any criminal implements or contrivances.' Subsequent

sections direct how such characters, if found, shall be dealt with by the board. Other

sections of the Act of May 31 direct the chamberlain of the city to pay over to the Com-
missioners of Emigration all such sums of money as may be necessary for the execu-

tion of the inspection laws of the State of New York, and the net produce of all duties

received by him under that Act, after the necessary payments to the Commissioners of

Emigration, to the treasury of the United States.

" These two statutes, construed togetlier, it is argued, are inspection laws within

the meaning of art. 1, sect. 10, cl. 2, of the Constitution of the United States, to wit:

' No State shall, without the consent of the Congress, lay any imposts or duties on im-

ports or exports, except what may be absolutely necessary for executing its inspection

laws; and the net produce of all duties and im])osts laid by any State on imports or

exports shall be for the use of the treasury of the United States, and all such laws

shall be subject to the revision and control of the Congress.'

" What laws may be properly classed as inspection laws under this provision of the

Constitution must be determined largely by the nature of the inspection laws of the

States at the time the Constitution was framed. In the opinion of tliis court in the

case of Turner v. Man/land, delivered by Mr. Justice Blatchford contemporaneously

with the one in the present case, there is an elaborate examination of those statutes,

many of which are cited, ante [107 U. S.], pp. .51-54. Similar citations are found in a

foot-note to the report of Gibbons v. Oqden, 9 Wheat. 1, 119.

" We feel quite safe in saying that neither at the time of the formation of the

Constitution nor since has any inspection law included anything but personal property

as a subject of its operation. Nor has it ever been held that the words ' imports and

exports ' are used in that instrument as applicable to free human beings by any compe-

tent judicial authority. We know of nothing which can be exported from one coun-

try or imported into another that is not in some sense property, — property in regard

to which some one is owner, and is either the importer or the exporter. This cannot

apply to a free man. Of him it is never said he imports himself, or his wife or his

children.

" The language of sect. 9, art. 1, of the Constitution, which is relied on by counsel,

does not establish a different construction: 'The migration or importation of such

persons as any of the States now existing .shall think proper to admit, .shall not l)e pro-

hibited by the Congress prior to the year one thousand eight hundred and eight, but a

tax or duty may be imposed on such ini])ortation, not exceeding ten dollars for each

person.' There has never been any doubt that this clause had exclusive reference to

persons of the African race. The two words ' migration ' and ' importation ' refer to the

different conditions of this race as regards freedom and slavery. When the free black

man came here, he migrated ; when the slave came, he was imported. The latter was
property, and was imported by his owner as other property, and a duty could be im-
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NEILSON ?;. GARZ^./VlAx^'c^^'o ^•'^'|. v1*aw^

Circuit Court of the United States for the Eastern District -btoi o;0»Xx

OF Texas. March Term, 1876. /? -i

[2 TFooti's CiVcuii Court Reports, 287.]
^ >7)

In equity. Heard upon pleadings and evidence for final decree. *^ ^

Messrs. Stephen. Powers and Nestor J/axan, for complainant; i!/?*. /^^^/^-^^^^ '^^

./ 7^. Coa;, for defendant.
J'cmjl/- A\^'^^~

Bradley, Circuit Justice. The complainant in this case resides in .

Matamoras, Mexico, and is largely engaged in the business of import- "t/U*. h^^^AJS^^-

ing hides from that city to Brownsville, in Texas, and sending the same ^oxj^^/^J^^ "K
thence via the port of Brazos Santiago, in Texas, to New York.

+-f L a
'

posed on him as an import. We conclude that free liuman beings are not imports , -+4 irfM, .

or exports, within the meauinj^ of the Constitution.

" In addition to wliat is said above, it is apparent that tlie object of these Xew York -/.ytA" H f^A^^^^^
enactments goes far beyond any correct view of the purpose of an inspection law. The ^ , ^

,< Ok
commissioners are ' to inspect all persons arriving from any foreign country to ascer- (Xckk/^J/^^ ^j
tain who among them are habitual criminals, or pauper lunatics, idiots, or imbeciles, - > ^
... or orphan persons, without means or capacity to support themselves and subject VWCcct k ».

to become a public charge.' / ~(Mji (^^^U^
" It may safely be said that these are matters incapable of being satisfactorily

'

~ //

ascertained by inspection. What is an inspection? Something which can be accom- gX "^^'^^'^'^'^

plished by looking at or weighing or measuring the thing to be inspected, or apply- f f- ^
ing to it at once some crucial test. When testimony or evidence is to be taken and -'

^J^-^^
„

examined, it is not inspection in any sense whatever. aax^^'^^-'-
^^

"Another section provides for the custody, the support, and the treatment for i j,_^
disease of these persons, and the retransportation of criminals. Are these inspection "''"^'^^^

laws? Is the ascertainment of the guilt of a crime to be made by inspection? -j-,^ iW^<X/ftXr c*-

" In fact, these statutes differ from those heretofore held void only in calling them
in their caption ' inspection laws,' and in providing for payment of any surplus, after 4v<X O^f IpnAA*

the support of paupers, criminals, and di.seased persons, into the treasury of the United ^ *—
States,— a surplus which, in this enlarged view of what are the expenses of an iuspec- U ~^

' "
^^^^^^^

tion law, it is safe to say will never exist. "
/ /i e» -

" A State cannot make a law designed to raise money to support paupers, to detect O^ Va(M-

or prevent crime, to guard against disease, and to cure the sick, an inspection law, ,
' -f^

within the constitutional meani?)g of that word, by calling it so in the title.
~ C^fry-^?*-*-^^

" Since the decision of this case in the Circuit Court, Congress has undertaken to -*J-
i\n.AJU<M^^^^

do what this court has repeatedly said it alone had the power .so do. By the Act of ^^
August 3, 1882, c. 376, entitled ' An Act to regulate immigration,' a duty of fifty cents ;Ju<^^i\^Uttj^
is to be collected, for every passenger not a citizen of the United States who shall come - ' . ^ _
to any port witliin the United States by steam or sail vessel from a foreign country, ^^-A^^^-*-T^

from the master of said vessel by the collector of customs. The money so collected i.s_^ -^ ^^i^jtt/ujA"
to be paid into the treasury of the United States, and to constitute a fund to be called

(^^-^^^-^

the immigrant fund, for the care of immigrants arriving in the United States, and the -XA vA/>-».a:

relief of such as are in distress. The Secretary of the Treasury is charged witli the »/ i \t^f.tu^j
duty of executing the provisions of the Act and with supervision over the business of vA^^*-^

immigration. No more of the fund so raised is to be expended in any port than is „ jtXu CIa-»^

collected there. This legislation covers the same ground as the Xew York statute, '^ ^
and they cannot coexist." JudqmPtit affirmed. . I j

^^v*.

See also Head Money Cases, 112 U. S. .^SO (1884) ; s. c. supra, p.' 758.
^v»oty^x^-*A

As to inspection laws, compare Turner v. Md., 107 U. S. 38 (1882); s. c. infra,

^
VOL. II. — 124 "^^ (LH- U.*nCtcCt«J.Vv '=if A^^yU-*^*^^*-^^ "^

'^^>.^UA. ,

aXA.
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/gi/X^dXX ^'^^ The defendant is inspector of hides and animals for Cameron County,

r, (7 Texas, at Brownsville, a[)poiiited and acting under an Act of the Legis-

(f\(Xrj /Q<x,<v(a.
x^xwxq of Texas, approved October 14, 1871 , and a further Act, approved

itLAit^ fU. March 23, 1874, entitled for " the encouragement of stock raising and
'^

the protection of stock raisers." By virtue of his said office, the defend-

/CiA^j^^'^'^^ ant claims and exercises the right to inspect the hides imported as aforc-

' / ^ said by the complainant, and to exact and receive, and does exact and
(X^i/ /y^'^^^ receive therefor, in accordance with said law, fees at the rate of from

J, aJr^MLtijL^ ^i-"^ **^ ^®" cents per hide, according to the number inspected.

The complainant contends that this exaction is in reality an impos t

-Jo^ /yicCt<y^^Hfov duty on the importation or exportation of said hides, and that it is

* V contrary to those clauses of the Constitution of the United States which

Li/y- j^u4^y^ - declare that Congress shall have power ^^ to regulate commerce with

I' , .A foreign nations and among the several States ;
" and that " no State

' ,{y\^'^ AJA- shall, without the consent of Congress, lay any imposts or duties on

,i^^jy3Jox.cicJ\ imports or exports, except what may be absolutely necessary for execu-

^ / ting its inspection laws." It is not pretended that Congress has granted

X/f-\A^^
. an y consent in the case ; anci the complainant insists that Congress, in

Q t , i making the importation of hides free from duty, has regulated the sub-

^/<> ^^^^^^^^^-^'^Z iect , and no State regulation can have any force or effect, but all such

lA j^ _ regulations are void .

iA^*^^^^^ If the State law of Texas, which is complained of, is really an

-JjuJtjJlrj /VUU^^ -inspection law, it is valid and binding unless it interferes with the

*
"p power of Congress to regulate commerce, and if it does thus interfere,

"(^dA^
^ ^ 1^ j^^. s till be valid and binding until revised and altei'cd by Congress.

^/JlaMMA (V^ Tiie right to make inspection laws is not granted to Congress, but is^^^
» reserved to the States ; but it is subject to the paramount right of

^^ (Hs n^y^ Congress to regulate commerce with foreign nations, and among the

' ^ Urr^ several States ; and if any State, as a means of carrying out and
//D O-t^l

1^ executing its inspection laws, imposes any duty or impost on imports

yj ^yL ^ "Q) or exports, such impost or duty is void if it "exceeds what is absolutel y
^ necessary for executing such ins|jection laws. How the question,

^jC^X^/M/U'*'*^ ' whether a duty is excessive or not, is to be decided, may be doubt ful.

/^ -jlAs that question is passed upon b}' the State legislature, when the
L^-^^lA^r

'

^M'*^
^l^jj.^. j^ iniposed, it would hardly be seemly to submit iUto the consid-

^sfiAAAAA^i^^ eration of a jury in every case that arises. This might give rise to
^^^^"^

o-rcat diversitv of iudgment, the result of which would be to make the

C^' law constitutional one day, and in one case, and uncotistitutional^

another day, in another case. As the article of the Constitution wliich

prescribes the limit goes on to provide that " all such laws shall l)e

subject to the revision and control of Congress ," it seems to me tha t

Cojjjyj'css is the proper tribunal to decide the question, whether a

y(/0 cx>-'^ charge or duty is or is not excessive.

/
' If, tlierefore, the fee allowed in this case l\y the State law is to be

/^'^^'''-^^^'^^-^^^^'-^f^ regarded as in effect an impost or duty on imports or exports, still if

Q ojxAT (Xa^ <^ ^^^ ''^^ '^ really an inspection law, the duty must stand until Congress

I shall see fit to alter it.
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Then we are brought back to the question whether the law is really / o-a^^
an inspection law. lf_it is, we cannot inte rFere with it on accoun t of^-^'^'*''^

supposed excessiveness of fees. IF it is not, the exaction is clearly ^^TU-^^ip^^^^-'*-^

nnconstitutional and void, being an unauthorized interference willi the ^/O ^^^ y'.
free importation of goods . The complainant contends that it is not an

'

^
inspection law; that inspection laws only api)ly legitimately to the L.-fu cj

.
4t&^^

domestic products of the couiitr}-, intended for exportation ; and that
yJf-h/^y,^f^^^^,,^^

no inspection is actually required in this particular case, but a mere a
examination to see if the hides are marked, and who imported them, ^fi/a/ nM^^^
etc., duties which belong to the entry of goods, and not their inspection. t i

No doubt the primary and most usual object of inspection is to pre-

pare goods for exportation in order to preserve tiie credit of our exports ^--/vv^ A-^^-^

in foreign markets. Chief Justice Marshall, in Gibbons v. Ogden, siiys : JU/JL- ^^-^

"The object of inspection laws is to improve the quality of articles ^i jyiaAci

produced b3- the labor of a country ; to fit them for exportation, or it '^
Jj

may be, for domestic use." 9 Wheat. 203 ; Story on the Const. § 1017. frifir J^^y^^^

But in Brown v. Maryland^ he adds, speaking of the time wlien '-4~ Z^,^^

inspection takes place: ''Inspection laws, so far as tlie\' act upon -/^ '
/

articles for exportation, are generalh' executed on land before the ~tt^ oAAi-tAJ^

article is put on board a vessel ; so far as they act upon importations, ^^^
they are generally' executed upon articles which are landed. The tax ,. ^ fl^jf/x.

or dut}' of inspection is a tax which is frequenth', if not always, paid ^^'^^
f)

for service performed on land." 12 Wheat. 419 ; Story on the Const, x.4^1-0'^'^'''***^

§ 1017. So that, according to Chief Justice Marshall, imported as well P^^^^a^

as exported goods may be subject to ins|jection ; and they may be

i

n

spected as well to fit them for domestic use as for exportation. (A 1 1

1

housekeepers who are consumers of flour know what a protection it is|

to be able to rely on the inspection mark for a fine or superior article.

Bouvier defines inspection as the examination of certain articles

made b}' law subject to such examination, so that they ma}' be declared

fit for commerce. Law Diet., verb. Inspection. The removal or de- ^ . . .

struction of unsound articles is undoubtedl}', says Chief Justice Mar- JC'-'^'^^^-^^^ .

shall, an exercise of that power. Brown v. Maryland, supra. Story on J-^A/^^i/t^w^

the Const. § 1024. " Th e object of the inspection laws," says Justice ^ T-v-t^w.

Sutherland, " is to protect the community, so far as they apply to do- ^-^^^^^ '0

mestic sales, from frauds and impositions ; and in relation to articles fi^^tiZ^
designed for exportation, to preserve the character and reputation of

'

the State in foreign markets." Glints77ian v. Northroj), 8 Cow. 46. (\jt~ • P'^
It thus appears that the scojje of inspection laws is very large, and is ^, n ,

not confined to articles of domestic produce or manufacture, o r to U^
f^*"^^'^^

articles intended for exportation, bu t applies to articles imported, and ,/ / /Juys.
those intended for domestic use as w ell.

6*<^t/l

An examination of some of the actual inspection laws of the different ^^^yi^i^tAMA

States shows that this is the fact : Thus, in Alabama, the city authori- ^ j

ties of Mobile are authorized to appoint inspectors, and to adopt ^*^

regulations (to be approved b}- the Governor) for the inspection of l.TK'?

staves, tobacco, pitch, tar, turpentine, rosin, fish, flour, and oil, within
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the limits of tlie cit}'. Man}- of these articles must be articles of

import. In Massachusetts, fish intended for exportation are to be in-

spected, whether inspected previousl}' in another State or not. Pearson

V. Purkett, 15 Pick. 264.

In Kentucky, under the inspection laws of that State, imported salt

cannot be sold in the State until it has been inspected, and three cents

inspection fees are chargeable for each barrel inspected. Tlie inspec-

tion laws of North Carolina are very full, and, amongst other things,

provisions and forage imported from out of the State, such as beef,

pork, fish, flour, butter in firkins, cheese in boxes, haj* or fodder, bacon

in hogsheads, etc., must be inspected before they can be sold, on pain

of $100 penalty, and a scale of inspection laws is fixed b}' law.

It is true the constitutionality of these laws has not been tested, but

they show what range inspection laws have taken, and what is generally

regarded as within their scope.

Now, the law in question is a general law of the State of Texas ; it

pu

r

ports to be an inspection law, to encourage stock raising and to pro-

tect stock raisers ; it makes each county of the State, except certai n

cou nties named, an inspector's district, for the inspection of hides and

animals ; and creates the office of inspector, to be elected by the voters

o f the county
;

it requires of him a bond and oath of office ; it requires

him to keep a book of records of his inspections ; it requires him to

examine and inspect all hides or animals known or reported to him as

sold, or as leaving or going out of the county for sale or shipment ; and

all animals driven or sold in his district for slaughter to packeries o r

butcheries ; it directs the method of inspecting, branding and recordi ng

anima ls and hides ; it requires him to prevent the sale or removal ou t

of the county of hides or animals upon which the brands cannot be

ascertained , unless identified by proo f, etc. ; it gives him power to seize

and condemn unbraiided animals or hides. Various other regulations

are imposed in the Act. By the sixteenth section, it is provided that

any person may ship from any part of the State any hides or animals

imported into the State from Mexico, and shall not be required to have

the same inspected : provided, he has first obtained the certificate of

the inspector or deputy inspector of the county into wiiich the same

were imported, certifying the date of the importation thereof, the name

of the importer and of the owner, and of the person in charge of the

satne, the name of the place where tlie same were imported, together

with the number of hides and animals so imported, and a description

of their marks and brands (if any there be) by which the same may be

identified. By the 17th section, it is declared that inspectors shall be

allowed to charge and collect the same fees for the services which they

are authorized to perform by the terms of section 16 as are allowed in

other eases thereafter provided. The fees referred to are those allowed

for inspection, which are, as before stated, from six to ten cents per

hide, according to the number inspected.

Now, it is contended that the examination and certificate required
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by tlie 16th section, in orc\er to be allowed to export out of the State

hides imported from Mexico, is not an ins[)ection, but is expressly-

denominated otherwise. " ShalLnot be required to have the same
inspected," are the words, it is true. But^ the thino; w hicii is requii;ed,

though not such an inspection as is usual and customary in othe r cases,

is, nevertheless, an actual inspection. The exporter must obtain the

certificate of the inspector, or his deputy of the county into wliich the

hides were imported, certifying (note what things are to be certified)

the date of the importation, the name of the importer and of the own er

and of the person in charge, name of the place where imported, number

ot hides and animals imi)orted, and description of their marks and

brands, if any there be . b}- which they can be identified .

"What is this but inspection ? The object is to subject the hides or

anijuals to the examination of the official inspector, that he may note

everything about them, serving to their identification. ownershi|), etc.

I do not say that such an inspection as this is necessary or expedi-

ent ; but it is inspection ; and at such a place as Brownsville, it m ay,

foLa

u

ght I know, be a necessary police regulation to prevent frauds

and clandestine removal and exportation of property belonging to the

people of Texas.

The fee or duty enacted may be excessive ; but if so, Congress can

regulate that. Ou r only concern with the case is to know whether the

acts required by the State law, and performed by the defendant on

and__abou t the hides, are fairly characterized as inspection or not. I

f

they are, that ends the case here. We think the law is an in spection

law ; that the part of it in question is not foreign to that character

;

and that the acts of the defendant for which the fees exacted by him
w

e

re cliarged were fairly performed under said inspection law ; an

d

that the fees are valid charges until they shall be altered b}' Congress

.

The bill is therefore dismissed icith costs.

In Sherlock et cd. x. Ailing, 93 U. S. 99 (1876), on error to the
'^^'^^^"^^'^~

Supreme Court of Indiana, the administrator of a person killed by si~t/if\- 'H's^ ht/y^^^

collision on the Ohio River, within the jurisdiction of Indiana, brought L/fJlicil xM^
an action against the owners o f the vessel in which he was a passenger, .(J

to recover for his death, as being caused by this negligence . The C^X^^'^^ft'*^ ^
action was brought under a statute of Indiana. In affirming judgment ^jl^ (JU^^aa K .

for the adm inistrator, the court (Fielb, J.) said :
'^ It is contended tliat ' tjL^^ alju/^

the statute of Indiana creates a new liability, and could not, therefore,
^

, rT
be applied to cases where tlie injuries comi^la ined of were caused by ""^^v-*^^^^^ t>

marine torts, without interfering with the exclusive regulation of com-^^ _^xa.^g<^

merce vested in Congress. The position of the defendants, as we / .

understand it. id, that as by both the common and maritime law the
vUAAdi.^ c-^^

right of action for personal torts dies with the person injured, the a-e^^<-v\^ ^'^

statute which allows actions for such torts, when resulting in the death
tujv<jLA/i^ of

of the person injured, to be brought by the personal representatives of *^

the deceased, enlarges the liability of parties for such torts, and that 'V^-^^''^^ ^^^



'i^ o^

rv\X) VA^rovv 1074 SHERLOCK ET AL. V. ALLING. [CHAP. X.

^'"''"^^"'^^V)^ such enlarged liability, if applied to eases of marine torts, would consti-

/i^^J^jM, '*^'"'^ lute a new burden upon cuaiuieree.

^ ^ *-/^ "In supposed support of this position numerous decisions of this

/jy court are cited by counsel, to the effect that the States cannot by le^is-

>M^^^^ lalion [)lace burdens ui)on commerce with foreign nations or among the

-oiiCtA~ff\< ^»-^^ several States. The decisions go to that extent, and their soundness is

(J f /i^j"^^^
questioned. But, U[)on an examination of the cases in which the\'

'*"^
were rendered, it will be found tiiat the legislation adjudged invalid

imposed a tax upon some instrument or subject of commerce, or exacted

a license fee from parties engaged in commercial pursuits, or created an
impediment to the free navigation of some public waters, or i)rescribed

conditions in accordance with which commerce in particular articles or

between particular places was required to be conducted. In all the

(0^^^^. cases the legislation condemned operated directly upon commerce,
^^"^''"^'^^ either by way of tax upon its business, license upon its pursuit in

UXoLA.-^'^ M) particular channels, or conditions for carrying it on. , . . [The court
'

here referred to The Passenger Cases, supra, p. 1865; The Wheeling
^^^"^^^^'^^^ bridge Case, supra, p. 1889; Sinnotx. Davenport, supra, p. 1900;
<r^^ Si*-^^-^ '^^ Broxcn v. Md., supra, p. 1826 ; State Tonnage Tax Cases, supra,

W/aJtiA-. p. 1327; and Welton v. 3fo., supra, p. 1957.]

tv
l2

^ '^ In the present case no such operation can be ascribed to the statute

^^ of Indiana . That statute imposes no tax, ])rescribes no duty, and in

^oXKHtw 5^ no res|)ect interferes with any regulations for the navigation and use of

_t_J^ ta..o.^<A vessel s. I t only declares a general princii^le respecting the liability

,p of all persons within the jurisdiction of the State for torts resulting in

ix,>jL/-i.>eAA.AAAA| th e death of parties injured. An^l [n the application o f the princi|>le it

/ i 'IdtAJLA (/v-
^""akes no difference where the injury complained of occurred in the

S^ate, whether on land or on water. General legislation of this kindJ

C^MXX*-^ *X prescribing the liabilities or duties of citizens of a State, withou t dis4

(?x3fe>xzAXA. *v
ti nction as to pursuit or calling, is not open to any A^alid ol^jectionl

^ t because it may affect persons engaged in foreign or interstate com-)
(X^ oK^y^

^ j^^et.(.g^ Qbiection might with equal propriety be urged against legisla-

\u^ . oU/at^^»'-^~tion prescribing the form in. which contracts shall be authenticated, or

,
, propert y descend or be distributed on the death of its owner, because

'^'^^^^ '^'^
ai) i)lical)le to the contracts or estates of persons engaged in such com-

J-^/ua/xlxaA- /v jMcrce . /In conferring upon Congress the regulation of commerce, it

\ ^jjjrjv //a
^^s never intended to cut the States off from legislating on ali subjects

^^ , relating to the health, life, and safet\- of their citizens, though the

<vv-/*^
*.'j-uA».

legislation might indirectly affect the commerce of the country. \ Legis-

^ejj. lation, in a great variety' of ways, may affect commerce and persons

^^M engaged in it without constituting a regulation of it, wiMii n thp mp.nn-

Ay^oj^X^'*^ ^<'' ing of the Constitution.

Q . .
*' It is true that the commercial power conferred by the Constitution

<LlKJ^ui^^ a/V* jg Qj^e without limitation. It authoiizes legislation with respect to all

(\M.<sjj{ oJLK^ the subjects of foreign and interstate commerce, the persons engaged

J ^ in it, and the instruments by which it is carried on. And legislation

l^*^ ^ has largeh' dealt, so far as commerce by water is concerned, with the
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instruments of that commerce. It has embraced the whole subject of

navigation, prescribed what sliall constitute American vessels, and b}'

whom they shall be navigated ; how the}- shall be registered or enrolled

and licensed ; to what tonnage, hospital, and other dues the}' shall be

subjected ; what rules thev shall obey in passing each other ; and what

provision their owners shall make for the health, safety, and comfort of

their crews. Since steam has been applied to the propulsion of vessels,

legislation has embraced an infinite variety of further details, to guard

against accident and consequent loss of life.

" The power to prescribe these and similar regulations necessarily

i n v;ol

v

es the right to declare the liability which shall follow their infrac-

tion . Whatever, therefore, Congress determines , either as to a regula-

tion or the liability for its infrinoement, is exclusive of State authority

.

] i u t jv

i

th reference to a great variety of matters touching the riglits and

liabilities of persons engaged iu commerce, either as owners or naviga-

t

g

rs of vessels, the laws of Congress are silent, and the laws of the

State govern. The rules for the acquisition of property' by persons

engaged in navigation, and for its transfer and descent, are, with some

exceptions, those prescribed by the State to which the vessels belong

;

and it may be said, generally, that the legislation of a State, not

directed against commerce or any of its regulations, but relating to

the rights, duties, and liabilities of citizens, and only indirectly and

remotely affecting the operations of commerce, is of obligatory force

npon citizens witliin its territorial jurisdiction, whether on land or

water, or engaged in commerce, foreign or interstate, or in any other

pursuit. In our judgment, the statute of Indiana falls under tliis class.

17

n

til Congress, therefore, makes some regulation touching the liabil ity

of parties for marine torts resulting in the death of the persons injured

,

w-e are of opinion that the statute of Indiana applies, giving a right of

action in such cases to the personal representatives of the deceased ,

and that, as thus applied, it constitutes no encroachment upon the

commercial power of Congress. United States v. Bevcms, 3 Wheat.

337. . .
."

f. CHICAGO AND NORTHWESTERN RAILWAY V^"^ f>-^r^^<\,

I. PEIK
COMPANY. 4^AWRE2iQE_ t'. SAME. of A ,|. ^lrv\A\^^AA^^^^

Supreme Court of the United States. 1876. -Syv\ X>^rw^

[94 U. S. 164] SL^^^j^^hr^^^;^ ,

Appeals from the Circuit Court of the United States for the Western ^ /vTaAiA/X.

District of Wisconsin. - t- ^,
The appellants in the first case, non-residents of the State of Wis- ^^^^- ^^^^^-"^^

consin, and owners of first-mortgage bonds of the Chicago and North-4^ jx^aJjUi.

^rwrc^t^ aUbo^^r^r o^;^---'--^'^ ji ^^, ^-^--^^J^ <L«/v^^ -
cx-^X^ >v—
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'j/v-vxT'-c^' western Railway Compaii}", filed their bill to restrain the company

1^ iVoni obeying, and Paul, Osborn, and Iloyt, railroad commissioners,
Q-f^ UA-^ra-j^

^^^^^ Sloan, Attorney-General of Wisconsin, from enforcing, c. 273,

((^.t^vttxJi-^ /<^ Laws of 1871, of that State, which limits the rate of charges for trans-

it /fuorting passengers and freights on all the railroads in the State. . . .

jji.^C^^ iXAm^ rpjj^^
]^m jj^ ^jj^ second case was filed by stock-holders of the company,

'i^rva^cL^ ,^-and is substantially the same as that in the first case.

g>•
fi Chapter 273 classifies railroads in the State, fixes the limit of fare

C\i.\i-^cXX^ '^ j-Qj. ^^Q transportation of an}- person, classifies freights and the maxi-

y,^^-f- "tt<-</vf mum rates therefor, and prescribes certain penalties and forfeitures for

^ tj .^thC leceiving any greater rate or compensation for carrying freight or i)as-

''^-^^'^^^^^'^^^ sengers than the Act provides. It appoints railroad commissioners,

f^Zaix . and prescribes their duties and powers. The eighteenth section is in

'V ^^JEi^-^^ the following words : "Nothing contained in this Act shall be taken

0^
(J as in any manner abridging or controlling the rates for freight charged

-K) Jif-A^'^ by any railroad company in this State for carrying freight which comes

U
, from beyond the boundaries of the State, and to be carried across or

^'^^'^ through the State ; but said railroad companies shall possess the same

AXa/v-^tv^cUj^ power and right to charge such rates for carrying such freight as the}-

. possessed before the passage of this Act."

A-'^^^^^^ • The defendants in each case demurred to the bill of complaint therein

7y^ ~^/i^^ filed. The demurrers were sustained, and the defendants brought the

^/'.
. cases here.

3Ir. W. 31. Ei'orts, 3Ir. C. B. Lawrence, 3fr. B. C. Cook, Mr. John

Q Mja/^^^' ^^'^y' ''^"'^ ^^''- ^ ^' ^toughton, for the appellants; 3Ir. I. C.

OAX yC/Wf
isiocin, and 3Ir. L. S. Dixon, contra.

ytt) ~ti^ ^^^- Chief Justice Waite delivered the opinion of the court.

_. These suits present the single question of the power of the Legis-

(y\A^ '^'^'^ lature of Wisconsin to provide by law for a maximum of charge to be

^ />Xf^ made by the Chicago and Northwestern Railway Company for fare and
/lAyri

freight upon the transportation of persons and property carried within

/lAfiUiA \n^ the State, or taken up outside the State and brought within it, or taken

U A^ "P inside and carried without. That company was by its charter

(V^'^ authorized "to demand and receive such sum or sums of money for

)4- ^ /VnA?f-the transportation of persons and propert}', and for storage of propert}',

as it shall deem reasonable." Charter of the Wisconsin and Superior

"L^ ^ Railroad Co., sect. 6. Other forms of expression are used in charters

')/7X<A/MA€^'i"^S'*^"^^^^
^^3' Wisconsin to other companies, which by consolidation have

'^

/ become merged in the present corporation; but the}- are all the same

CAa/^-W\AA . in effect. None go beyond this.

.-f/) ^ A The Constitution of the State in force when each of the several Acts

(j\M^ -^^'^^^''^ of incorporation was passed, provides that all Acts for the creation of

AAy<x/^ (f^
corporations within the Stale "may be altered or repealed by the legis-

I'

,

lature at any time after their passage." Art. 11, sect. 1.

Aj^^J^'^^'^t It was conceded upon the argument that this reserved power of the

xiW nA-
Constitution gave the legislature " the same power over the businessN

and propertv of corporations that it has over individuals," or, as is exy
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pressed b}' one of tlie counsel, " nothing more could have been intended

than to leave the stock-holders in corporations in such a position that

the legislature could place them on the same footing with natural per-

sons before the law, and disable them from permanentl}' evading the

burdens on all others engaged in similar vocations, by appealing to the

letter of their charter. Their object was not to open the door to op-

pression, but to secure simple equality between citizens of the State,

whether working singly or in corporate associations." And, in another

place, the same learned counsel says : " The privilege, then, of charging

whatever rates it may deem proper is a franchise, which ma}' be taken

away under the reserved power, but the right to charge a reasonable

compensation would remain as a riglit under the general law governing

natural persons, and not as a special franchise or privilege."

Without stopping to inquire whether this is the extent of the oper-

ation of this important constitutional reservation, it is sufficient to say

that it does, without any doubt, have that effect. In Mann v. Illinois,

94 U. S. 113, and Chicago^ Burlington, & Quincij Railroad Go. v.

Iowa, 94 U. 8. 155, we decided that the State ma}' limit the amount
of charges by railroad companies for fares and freights, unless re-

strained b}' some contract in the charter, even though their income ma}'

have been pledged as security for the payment of obligations incurred

upon the faith of the charter. So far this case is disposed of by those

decisions.

It remains only to consider a few questions raised here which were

not involved in the cases that have already been decided. . . .

3. As to the effect of the statute as a regulation of interstate com-
\

merce. ^ The law is confined to State commerce, or such interstate

commerce as directly affects the people of Wisconsin. Until Congress

acts__in reference to the relations of this company to interstate com-
merce, it is certainly within the power of Wisconsin to regulate its

fares, etc. , so far as they are of domestic concern. With the people of

Wisconsin this company has domestic relations. Incidentally, these

may reach beyond the State. But certainly, until Congress undertakes

to legislate for those who are without the State, Wisconsin may pro-

vide for those within, even though it may indirectly affect those with-

out, "p . . [The omitted passage has nothing to do with the subject of

this cliapter.]

5. As to the claim that the courts must decide what is reasonable,

and not the legislature. This is not new to this case. It has been— ~

fully considered in Mann v. Illinois. Where property has been clothed

with a public interest, the legislature may fix a limit to that which sh all

i n law be reasonable for its use . This limit binds the courts as well as

the people. If it has been improperly fixed, the legislature, not the

cou rts, must be appealed to for the change. . . .

This disposes of the case. No other questions need be considered.

I f the question ever arises whether the company can be compelled to

continue its business at the prices fi.x:ed, it will be time enough for us to
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pass upon it when it reaches here in due course of proceeding. It is

not here now. Decrees affirmed.^

Mu. Justice Field and Mr. Justice vStkoxg dissented.

, na /7 / ,
POUND 7'. TURCK.

.
^

L Jb jh~ 4- _ Supreme Court of the United States. 1877.

L _i . [95 t7. 5. 459.1

Xm Error to the Circuit Court of the United States for the Western Dis-.

i d tiict of Wisconsin.

CA>V I'hs facts are stated in the opinion of tlie court.

(V , i. P ^^ Mr. Matt. H. Carpenter for the plaintiffs in error; Mr. William F.
•*- ^"^ Vilas, contra.

/V^aLIa" <^ i;>ta**^ ]yjjj Justice Miller delivered the opinion of the court.

-^_^ tr-(n!vv>^ This suit, brought b}' Turck and Borland, assignees in bankruptC3' of

. French, Leonard, & Co., is founded upon allegations that the bank-
^^y,^^ ^^'VV rupts, being lumbermen engaged in that business on the Chippewa River.

'jdtiOi (^mMo^ in Wisconsin, were seriously damaged by the delay of a raft of lumber,

J
-ir^ shingles, and pickets, in said river, and b}- the breaking of the raft; all

'^^"^ ^ of which M'as attributable to obstructions placed in said river b}- Pound,

tu* ^^ . Halbert, & Co., the plaintiffs in error, who were defendants below.

Aj
I

I 44 molL '^'^^ defendants pleaded the general issue, and a verdict was rendered

«^* ^ (\ against them, on which the judgment was founded to which this writ of

-iJU^ TW^PtA
^

error is taken.

The bill of exceptions is a very imperfect one ; . . . [it] shows , how-
\/^ay> fi.'waAa-

py^p^ ^\^^i there was evidence tendingto prove that the dam and boom
-(KOlMa WyinMj^ which constituted the principal obstruction in the river, to which the

U » loss of plai ntiff's' assignees was due, weie bnilt under authority of an

<H> ^ Act of the Wisconsin Legislature ; to wit, c. 235, Session Laws of

^.Q^>^,,^^cJU cu^ 1857, approved March 5 of that year.

U
. This statute is by its last section declared to be a public Act, which

^^^^^^^^ ^ shall be favorably construed in all courts.

/V£.|v^(xAi..l -\
.

^^^
^, ^ ^^ ^ ^ ^ ^^ ^ ^^^^^^^ ^^ ^^ ^ j^.^ ^^^ ^^^^ ^^^^^^ (Waite, C. J.), ill

J "''{I (.f<y*^ sustaining a similar statnte, said :
" The objection that the statute complained of is

(M« KAM.
^,^^jj i^gfause it amounts to a regulation of commerce among the States, has been suffi-

n 'a^ ciently considered in the case of Munn v. Illinois. This road, like the warehouse in

Ju^'-'^^ '^ *^
tliat case, is situated within the limits of a single State. Its business is carried on

, '

.

there, and its regulation is a matter of domestic concern. It is em])loyed in State as

jtj^y<Ky^ \^^-«X«-^' 4vell as in interstate commerce, and, until Congress acts, the State must be permitted

. ^ to adopt such rules and regulations as may be necessary for the promotion of the gen-

\J>'^'^-^-*- ~">*>AW'^ eral welfare of tlie people witiiin its own jurisiliction, even though in so doing those

j
• •

I
without may be indirectly affected."

^«A>.^—cvyv^ In Corim/ton, ^-r. Brickie. Co. v. A'?/., 154U. S. 204, 214 (1894), the court (Brown,
U

n %
'^•^' "^^^^^ stating the decision in the last-named case, adds :

" In short, the case was

^ yijjL ipS*^^*-^^
" Ireated as one of internal commerce only."— Ed.
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Sect. 7 of the Act authorizes " the erection of one or more dams at a

given point across said river, and the building and maintaining of a

boom or booms, with sufficient piers, and in such manner and form,

and with such strength, as will stop and hold all logs and other things

which may tloat in said river, which boom or booms shall be so arranged

as to permit the passage of boats at all times ; and at times of running

lumber, a sufficient space shall be kept open in some convenient place

for the passage of rafts, and the said dam or dams shall be built with

suitable slides for the running of lumber in rafts over the same, and

the said dam or dams and boom or booms shall be so constructed as

not to obstruct the running of lumber rafts in said river." Piivatc

Laws of Wisconsin of 1857, p. 538. ... '

It authorized the construction of dams entirelj' across the stream,

and it authorized booms, with sufficient piers, across the stream to stop

and hold all logs and other things which may float in said river. It is

a waste of words to attempt to prove that this would create a material

obstruction to the navigation of the river by ever}' species of water-

craft. The fact that directions are given to facilitate the passage of

these dams and piers In* boats and rafts onh* shows that the evil caused

by the obstructions was to be mitigated as far as possiljle consistently

with their erection, and not that they were so to be built as to present

no material obstruction to navigation.

Taking all the instructions together, and in connection with the

prayer of the defendants refused liy the court, we are of opinion that

the jur}- must have understood that if the structures of defendants were

a material obstruction to the general navigation of the river, the st^itute

of the State afforded him no defence, though they were built in stiict

conformity to its provisions. We are confirmed in the belief that we
have correctlv construed the language of the court by the argument of

counsel in support of the charge, which asserts the want of power in

the State to pass the Act here relied on. This was unquestionablj' the

opinion of the court as given to the jur}', and its soundness is the prin-

cipal matter to be considered bj- us.

This want of power is supposed to rest on the repugnance of the

statute to that provision of the Constitution which confers upon Con-

gress the authority "to regulate commerce with foreign nations, and

among the several States, and with the Indian tribes." The proposition

is not a new one in this court, and cannot be sustained as applicable to

the case before us without overruling many well-considered decisions,

no one of which has ever been overturned, though the doctrine announced

has been occasionally questioned.

ThejChippewa River is a small stream h ing wholly within the State

oj Wisconsin, but emptying its waters into the Mississip pi.

Without the aid of the Constitution of Wisconsin, or the decision of

its Supreme Court, or the third section of the enabling Act of 1846, by

which Congress authorized the formation of a State government, we
may concede that the stream, though small, is a navigable river of the
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U n ited States, and protected by all the Acts of Congress and provision s

of _tlie Constitution applicable to such waters . —

.

The principle established by the decisions to which we have referred

is, that, in regard to the powers conferred by the commerce clause of
I

the Constitution , there are some which by their essential nature are

exclusive in Congress , and^wli ich the States can exercise under no

circumstances ; w hile tliere are others which from their nature m aj-

be exercised bv the States until Congress shall see proper to cover the

sa

m

e ground by such legislation as that bodj- may deem api^ropriate

to the snl^ject. O f this class are pilotage and other port regulations,

Coolty v. Board of Wardens^ 12 How. 299 ; bridge s across navigable

stream s, Gilman v. Philadelphia ; and, as specially applicable to the

case before us, to erect dams across navigable streams, Willsoii v.

Blackbird Creek JIarsh Co., 2 Pet. 245. This general doctrine was^
very fully examined and sustained in Oilman v. Philadelphia, 3 Wall.

713, and again in CrandaU v. State of Nevada, 6 Id. 35.

As we have already- said, the Blackbird Creek Case is directly appli-

cable to the one before us ; and as it has never been overruled, but, on

the contrary, though much criticised, has always been sustained, it is

alone suflicient to control this one. . . . [Here follows a statement

of this case and of Gilman v. PA?1] The present case falls directly

w i thi n the principle established by these cases, and aptly illustra te

s

i ts wisdom . There are within the State of Wisconsin, and perhaps

oth

e

r States, many small streams navigable for a short distance from

th eir mouths in one of the great rivers of the country, by steamboats,

but whose greatest value in water-carriage is as outlets to saw-logs

,

sawed lumber, coal, salt, &c. In order to develop their greatest util-

it}' in that regard, it is often essential that such structures as dams,

booms, piers, &c., should be used, which are substantial obstructions

to general navigation, and more or less so to rafts and barges. But to

the legislature of the State may be most appropriately confided the

authority to authorize these structures where their use will do more

good than harm, and to impose such regulations and limitations in

their construction and use as will best reconcile and accommodate the

interest of all concerned in the matter. And since the doctrine we have

deduced from the cases recognizes the right of Congress to interfere

and control the matter whenever it may deem it necessary to do so, the

exercise of this limited power may all the more safely be confided to the

local legislatures.

It is obvious from these remarks that the court, in its charge to the

jury and in refusing the prayer of plaintiff, did not give to the Act

of the Legislature of Wisconsin the effect to which it was entitled as a

defence in the action. . . .

For the error in the charge of the court in that matter the judgment

will be reversed and a new trial awarded. So ordered.

Mr. Justice Clifford concurred in the judgment of the court, but

adhered to the views expressed in his dissenting opinion in Gilman v.

Philadelphia, 3 Wall. 732.

1
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HALL?;. DeCUIR. V^^^^A /T^: . oT\SUj.AA!^ Q^:^<^ yvcduo^ «-

States, mi. \ ^^ ....^...j^j.Supreme Court of the United oiah^o. xuii. ^^ _ .^^^A^jfi

[95C/.5.485.J <^^k...e^cX^^
Error to the Supreme Court of the State of Louisiana. V fXjefi/\^'

^2^^^^

B>- the thirteenth article of tlie Constitution of Louisiana it is pro-

vitled that " all persons shall enjo^- equal rights and privileges upon jpi^-^-'^'''''^^^"^^

any conve3'^ance of a public character." B^' an Act of the General As- it^'w^ /T2M '

sembly entitled " An Act to enforce the thirteenth article of the Con-
.^^.^/^jj^v-^ tJEAx

stitution of this State, and to regulate the licenses mentioned in said ^J) —fiA
thirteenth article," approved February- 23, 1869, it was enacted as ^^'
follows: [The passages quoted are given below in a note.] ^

^tjLcdt ^ ^^^^^^^

Benson, the defendant below, was the master and owner of the -^^.^^oL/i -va^.aa/^

" Governor Allen," a steamboat enrolled and licensed under the laws j ^ a
of the United States for the coasting trade, and plying as a regular ^^^ ^^
packet for the transportation of freight and passengers between New ><>\^«Xa-vvx

Orleans, in the State of Louisiana, and Vicksburg, in the State of Mis- jijJi,''VU-oyx

sissippi, touching at the intermediate landings both within and without /v^ ^uaJ^-^^*-'^^^^^

Louisiana, as occasion required. The defendant in error, plaintiff be- Q ^
low, a person of color, took passage upon the boat, on her trip up the ''^

river from New Orleans, for Hermitage, a landing-place within Louisi- o-k A-*-'^ ^^'^~~

ana, and being refused accommodations, on account of her color, in the Q^^Htrr'

cabin specially set apart for white persons, brought this action in the ,jp yty^^J^X,
Eighth District Court for the Parish of New Orleans, under the provisions '^^^

^^
of the Act above recited, to recover damages for her mental and physi- o-k (X ^'^^-^^*^'**^

cal suffering on that account. Benson, b^' vva}- of defence, insisted, -y(j-(haA .X'*-^^^'^*

among other things, that the statute was inoperative and void as to. ^-^.-X ^^/^^.^fAjLV

him, in respect to the matter complained of, because, as to his business, '

» 9auu<r:>

it was an attempt to " regulate commerce among the States," and, there- Y^ ' _^^>

1 " Section 1
.
All persons engat^ed within this State, in the business of common car- V. ,-il.,.*4jcC

riers of passengers, shall have the right to refuse to admit any person to their rail- VA.**-'^

road cars, street cars, steamboats, or other water-crafts, stage-coaches, omnibuses, or ^ a/VAxa/^
other vehicles, or to expel any person therefrom after admission, when such person ^ 0^^'^
shall, on demand, refuse or neglect to pay the customary fare, or when such person 'LAAa.'V^ ^
shall be of infamous character, or shall be guilty, after admission to the convevance of . <jv^/lA_-
the carrier, of gross, vulgar, or disorderly conduct, or who shall commit any act tend- \P

'«''2-^-«a^^

ing to injure the business of the carrier, prescribed for the management of his business, -jf- , A^. U .

after such rules and regulations shall have been made known : Provided, said rules
"^^

^ n

and regulations make no discrimination on account of race_QiLCQlor ; and shall have ^x-^>^c*. "Xf
*^'^'^^~

the right to refuse any person admission to such conveyance where there is not room g
or suitable accommodations

; and, except in cases above enumerated, all persons en-"" -(tU-^^ .
y*^ ~

gaged in the business of common carriers of passengers are forbidden to refuse admis- / ^
i ^j^i ^

sion to their conveyance, or to expel therefrom any person whomsoever." M^^"^^^
"Sect. 4. For a violation of any of the provisions of the first and second sections (Air^n,x/\A/UjM''^'

of this Act, the party injured shall have a right of action to recover any damage, ex- ^^ l

emplary as well as actual, which he may sustain, liefore any court of competent juris- wVJvt- ^ ^
diction." Acts of 1869, p. 37 ; Rev. Stat. 1870, p. 93.

h^H- ' ^ ^^^-^^^e-irvUA:^ ^-.-^ «^fr^C>(r^ ,,^-tt^*^ Coin^ f^i^^*^
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<Hf /!w ^(Mi-f^fore, in conflict with art. 1, sect. 8, par. 3, of tlie Constitution of the

^ " United States. Tlie District Court of tiic parish held that tlie statute

made it imperative upon Benson to admit Mrs. DeCnir to tlie privileges

of the cabin for white persons, and that it was not a regulation of com-

merce among the States, and, therefore, not void. After trial, judg-

ment was given against Benson for $1,000 ; from which he appealed to

the Supreme Court of the State, where the rulings of the District Court

were sustained.

The decision of the Supreme Court is here for re-examination under

sect. 709 of the Revised Statutes. Benson having died, Hall, his admin-

istratrix, was substituted in this court.

Mr. R. II. Marr, for the plaintiff in error ; Mr. E. K. Washington,

(Pci eui^"^^ contra.

/<yj A.\^^ Mr. Chief Justice Waite delivered the opinion of the court.

^^ / For the purposes of this case, we must treat the Act of Louisiana oC^

Jl^ ryut^f^ February 23, 1869, as requiring those engaged in interstate commerce

/- Aj^tLa/AX'i to give all persons tiavelling in that State, upon the public conveyances
"

employed in such business, equal rights and privileges in all parts ot

% 0-\n£A/i^
^[j^3 conveyance, without distinction or discrimination on account o f

/^^ u-^yW^^''^''^
race or color. Such w^as the construction given to that Act in the courts

au^A. (M X^ below , and it is conclusive upon us as the construction of a State law bj'

m;Hjjj\ ^"dJtU^^Q State courts . It is with this provision of the statute alone that we

A ,'A I have to deal. We have nothing whatever to do with it as a regulation
^^^ nM^>^^^ ° °

^T

of internal commerce,

among the States.

or as affecting anything else than commerce

There can be no doubt but that exclusive T)ower has been conferred

ui>on_Congi:£SS in j;espect to the_regulation of conimerce_amon_g_the

several States. The difficulty has never been as to the existence of

this power, but as to what is to be deemed an encroachment upon it ; for,

as has been often said, " legislation may in a great variety of ways affect

commerce and persons engaged in it without constituting a regulation of

it within the meaning of the Constitution." Sherlock v. Ailing, 93 U. S.

^- 103; State Tax on Railway Gross Receipts, 15 Wall. 284. Thus, in

^ICyti^LA^ t^ Mann v. Illinois, 94 U. S. 113, it was decided that a State might regu-

(^/^^ late the charges of public warehouses, and in Chicago, Burlington, &

-tC jhP*/^
Qnincy Railroad Co. v. Lnva, Id. 155, of railroads situate entirely

(^^^ -VUx-f^AMf
^j^j^jfj |-],g State, even though those engaged in commerce among the

'(^j'l/ixit^ \i^SA^^ States might sometimes use the warehouses or the railroads in the prose-

^L^i^sJXjl, i-ntion of their business. So, too, it has been held that States may

\^
'

authorize the construction of dams and bridges across navigable streams

'ji^AAJl /vtAAxyrA^ situate entirely within their respective jurisdictions. Willson v. Black-

L^^^^^^^^fovl/-/>^>J Creek Marsh Co., 2 Pet 245: Pound v. Turck, 95 U. S. 459;

'f aP AA~ ^'^^'"^'^ ^'- Philadelphia, 3 Wall. 713. The same is true of turnpikes

"rf *^ n ^"^^ ferries. By such statutes the States regulate, as a matter of domes-

''lleOtuvu. Li><. tic concern, the instruments of commerce situated wholly within their

-t/ ' jfilA
"^" jurisdictions, and over wliich they have exclusive governmental

''^^
control, except when employed in foreign or interstate commerce. As
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'

Ihej' can only be used in the State, their regulation for all purposes ma}' /j,-^^^<^<--^^

properl}' be assumed b}* the State, until Congress acts in reference to \/xi*^ ^(rt^

.

their foreign or interstate relations,

laws are superseded only to the exte

"

When Congress does act, the State ^-wt^__4__/^

nt that they affect commerce oui-/CliOi^^^'*^

side the State as it comes within the State. It has also been held that /rx^ <i-^V( '•

health and inspection laws may be passed by the States, Gibbons v. /;x^pt-<..c< *f

Ogden^ 9 Wheat. 1 ; and that Congress may permit the States to regu- . .

c^ n/ A
late pilots and pilotage until it shall itself legislate upon the subject, ^'^

,

Cooley V. Board of Wardens, t&c, 12 How. 299. The line which /Cu^- ^
separates the [jovvers of the States from this exclusive power of Con- - JU^4>t^
gress is not always distinctly marked, and oftentimes it is not eas\' to ,/ J
determine on which side a particular case belongs. Judges not unfre- ^
qnentl}' differ in their reasons for a decision in which they concur. Under^\ tj^/syj^
such circumstances it would be a useless task to undertake to fix an^^ ^ ^
arbitrary' rule by which the line must in all cases be located. It is far ^^^"^

better to leave a matter of such delicacy to be settled in each case u^o\\'ny[4_^^ /S^^
a view of the particular rights involved.

yyyyi/jtA ~

But w e think it may safely be said that State legislation which seeks
. ^ ^^ ^

to impose a direct burden upon interstate commerce, or to interfere ^O^^ ^gy^^^
directly with its freedom , does encroach upon the exclusive power of Kly^Od^^i/iXA'*^'^

Congress . The statute now under consideration, in our opinion, occu - \. /-/ -^

pies that position. It does not act u|)on the business through the loca l
p

i nstruments to be employed after coming wMthin the State, but direct l}' iAmA. *

u pon the business as it comes into the State from without or goes out -Nj^^^aJ^^, £t^^^
from within . Wh ile it purports only to control the carrier when en- tAJti

gaged within the State, it must necessarily influence his conduct to
^^^'^^''^^^y^^^^

some extent in the management of his business throughout his entire ^ *^ Ar<^<^^*^

voyage. His disposition of passengers taken up and put down within [i jj/^jL^/*^ iM\y^

the State, or taken up within to be carried without, cannot but affect i n >->^j^o,-a^AA^iXA_
a greater or less degree those taken up without and brought within, and J U/
sometimes those taken up and put down without . 4 A passenger in the >^.><-A^^fe'^^ ^**^

cabin set apart for the use of whites without the State must, when y(f-v-^vt~ ^4k^^^^

the boat comes within, share the accommodations of that cabin with jLtJtbtA

such colored persons as may come on board afterwards, if the law is ^ /_
enforced.)

"
Ot^aJX. .

I t was to meet just such a case that tlie commercial clause in the (^:U tt^
Constitution was adopted. The river Mississippi passes through or ^
along the borders often difTcrent States, and its tributaries reach many '^^ ay<>^^^

more. The commerce upon these waters is immense, and its regulation 0-fr (n'^<>^^

clearly a matter of national concern. If each State was at liberty to /7 y ^^U
regulate the conduct of carriers while within its jurisdiction, the confu- f^^ .-_/
sion likely to follow could not but be productive of great inconveni- o\ JooaM^^^
ence and unnecessary hardship. Each State could provide for its own /!

passengers and regulate the transportation of its own freight, regard- / •

less of the interests of others. Nay, more, it could prescribe rules yl^
'^^^^^^'^^J

by which the carrier must be governed within the State in respect to <u. r>\'^i^

passengers and property brought from without. On one side of the jZ-iS-^^
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yy^tjUM/^^

river or its tributaries he might be required to observe one set of rul es,

iiud on tlie other another. Commerce cannot flourish in the midst of

OAt.

such embarrassments. No carrier of passengers can conduct his busi-

ness with satisfaction to himself, or com fort to tliose employi ng hi_m,

on ,one side of a State line his passengers, both white and colored, mu st

be permitted to occupy the same cabin, and on the other be kept sepa-

. r^e. Uniformity in the regulations by which he is to be governed

/xjX '^y^^'^^^ froip one end to the other of his route is a necessity in his business, and

. ^ to secure it Congress, which is untrammelled by State lines, has been

^ )ljXAM^
invested with the exclusive legislative power of determining what such

/U .

A 1
5tJ /

regulations shall be . If this statute can be enforced against those en-

gaged in interstate commerce, it may be as well against those engaged

in foreign ; and the master of a ship clearing fi'om New Orleans for

Liver|)ool, having passengers on board, would be compelled to cany

all, white and colored, in the same cabin, during his passage down the

river, or be subject to an action for damages, "exemplary as well as

actual," by any one who felt himself aggrieved because he had been ex-

cluded on account of his color.

This power of regulation may be exercised without legislation as we ll

as with i t. By refraining from action, Congress, in effect, adopts as its

own regulations those which the common law or the civil law, where that

prevails, has provided for the government of such business, and those

w

h

ich the States, in the regulation of their domestic concerns, have

established affecting commerce, bpt not regulating it within the meaning
of the Constitution. I n fact, congressional legislation is only necessary

are discovered, and to adapt

Mr. Justice

to cure defects in existing laws, as they

([\A (A

/m'^

-yUl^ }vv-

yCr^oyi^d

such laws to new developments of trade . As was said b}-

Field, speaking for the court in Welton v. The State of Missouri, 91

U. S. 282, " inaction [by Congress") ... is equivalent to a declara-ll

tion that interstate commerce shall remain free and untrammelled . ll

7—<^ rx&d^ lApplying that principle to the circumstances of this case. Congressional'

L '

K

/inaction left Benson at liberty to adopt such reasonable rules and regu-

^^•^^ -^' nations for the disposition of passengers upon his boat, while pursuing

her voyage within Louisiana or without, as seemed to him most for the

interest of all concerned. The statute under which this suit is brought,

as construed by the State court, seeks to take away from him that

power so long as he is within Louisiana ; and while recognizing to the

*-^ <^ . ^vM^fullest extent the principle which sustains a statute, unless its unconsti-

J^o^v^tutionality is clearl}- established, ye think this statute, to the extent

that it requires those engaged in the transportation of passengers among
f lip Stntpv^ to carry colored passengers in Louisiana in the same cab i

n

O p.^tx> with whites, is unconstitutional and void. If the public good re-
' ' ' quire such legislation, it must come from Congress, and not from

the States.

We confine our decision to the statute in its effect upon foreign and

interstate commerce, expressing no opinion as to its validity in any

other respect.
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Judgment will be reversed and the cause remanded, with instruc-

tions to reverse the judgment of the district court, and direct sucli

further proceedings in conformity with this opinion as may appear to

be necessary ; and it is aS'o ordered.

[The concurring opinion of Clifford, J., is omittedj i

PENSACOLA TELEGRAPH COMPANY v. WESTERN UNION o^t mA-^^-^OAA^

TELEGRAPH COMPANY. _ A^'^^Jf^'f^
Supreme Court of the United States. 1877. - j^aJ^c^V -^^ '

[96Z7. 5. L]i ~b^u) ^^-^'^^^^^^^^^^

Appeal from the Circuit Court of the United States for the Northern J <t^
, W .S- ^ ^

District of Florida. i ~/n

The plaintiff was incorporated by the Legislature of Florida on ^'^-^ ^
Dec. 11, 1866, with "the sole and exclusive privilege and right of <^(J?L\ CMv.

establishing and maintaining lines of electric telegraph in the counties --^ ^i '^i-^'^-

of Escambia and Santa Rosa, either from different points within said (j ^
counties, or connecting with lines coming into said counties, or either JZA^^-^^^-rtArc'^''^

of them, from any point in this or anj- other State." ... oc A-A . ^ •

In Februaiy, 1874, the Legislature of Florida empowered a railroad ^ o-4rUy\c»^
company to construct and operate a telegraph line from the Bay of Pen- , [ A^Jyti
sacola along its own lines and other lines to the State of Alabama, with *" ^x-*^3^ f
powers to connect and consolidate with other telegraph companies and X«^<'^^-«- .>-Wt*<--;

to sell its rights and franchises. "v This was within the territory of the ex-„ y,^ ~tJ&-<.~tlA. "

elusive grant to the plaintiff. \ The defendants, claiming under this rail- _
'^/^ly/vvA <R

road company, began building their line of telegraph, when the plaintiff /^ .^ »

ifiled a bill to enjoin them. The bill was dismissed below, and this appeal wa*. C^-*<^*^***^

Iwas taken. jyx cu^^X^
On July 24, 1866, Congress had enacted that telegraph companies \lh£ft • ob't-^^

now or hereafter organized, might construct and operate lines of tele- 1/ ^
.

i

graph "through and over any portion of the public domain of the SiA-O.^sj^^^^-pi^
|

United States, over and along any of the military or post roads of the /^^,^,^,^.oLaa xJUj(^

United States which have been or may hereafter be declared such by ^
Act of Congress, and over, under, or across the navigable streams or^ *

•

waters of the United States. . . . (k^^v-*^ -Via^wI

" Sect. 2. And be it further enacted, that telegraphic communica- -
^J

t&ju.\
tions between the several departments of the government of the United ^^^^

States and their officers and agents shall, in their transmission over the Juyux (nf

lines of any of said companies, have priority over all other business, > n oAa^r^
and shall be sent at rates to be annuall}^ fixed b}' the Postmaster- ^
General." . . . ^io^^ •

The telegraph companies were required by § 4 to file with the Post- 0~ (.A p^ Jb^

^ The statement of facts is shortened.— Ed. X^ Jb^j^A^v^k/^. '\aj'JLkj^^-

VOL. II. —j 125 ^

'

. (j

Caw(A . X<vc(. AyUATi^nA/Jl^ QA^a^^ciM J^«<^ "M- ^'^/. /vv^oJo\ exv^~
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^X^^^A O-^^^^^ujaster-General their acceptance of the restraints and obligations of this

-4-
ly-f

^ -^^t before exercising any of the powers and privileges given by it.

^^ \_b The defendants in June, 18G7, adopted a resolution for such accept-

C^M. CK>e^
ance, which was duly filed as required by the Act.

/jjJLnr^ ey\^^ -
jfj. Charles W. Jones, for the appellant ; 3I)\ Perry Belmont,

f^jy^i^"-^^ «-;^ contra.

]Mk. Chief Justice Waite delivered the opinion of the court. . . .

'J'he electric telegraph marks an epoch in the progress of time. In a

::^ i-ayv4^^/eC*-^^^ little more than a quarter of a century it has changed the habits of

a JT d ^ business, and become one of the necessities of commerce. It is indis-

^ p ^ pensablc as a means of inter-communication, but especially is it so in

^/^r* o^"^ commercial transactions, v The statistics of the business before the

JjM^ -V"-^ recent reduction in rates show that more than eighty per cent of all the

i-j messages sent by telegraph related to commerce.^ Goods are sold and

r^-^ A^^c^t'pt
,j)Q,jgy pjiifj upon telegraphic orders. Contracts are made by tele-

yi^\
.

graphic correspondence, cargoes secured, and the movement of ships

^ , f^ directed. The telegraphic announcement of the markets abroad regu-

c/* ^ . lates prices at home, and a i)rudent merchant rarelv enters upon an

^O^taXi A^^-*^ important transaction without using the telegraph freely to secure

^^_^ Y*^
'^"^ information.

A- jTL^MfAM^ It is not only important to the people, but to the government. By
^^

. means of it the heads of departments in Washington are kept in close

Ji/^ eiLM-A>'^ communication with all their various agencies at home and abroad,

y^^M^i/t^ Mi^*-^^ and can know at almost any hour, by inquiry, what is transpiring any-

li 'Jf^.^^auc^j/^where that affects the interest they have in charge. Under such cir-

^^^ ^
cumstances, it cannot for a moment be doubted that this powerful

^-^ - AA^ '*-^^^ agency of commerce and inter-communication comes within the con-

^ui^ C*voLC*.^ trolling power of Congress, certainly as against hostile State legisla-

•jhJ -tjI tion. In fact, from the beginning, it seems to have been assumed that

(,
•

>i -f-
' Congress might aid in developing the system ; for the first telegraph

A^-^^f^*"^ line of any considerable extent ever erected was built between Wash-

(j-f
Or^-*-^,. ington and Baltimore, only a little more than thirty years ago, with

y *^ money appropriated by Congress for that purpose (5 Stat. 618) ; and

Jifyj^
U/^aAIam. large donations of land and money have since been made to aid in the

Qi
"

Cn construction of other lines (12 Stat. 489, 772 ; 13 Stat. 365 ; 14 Stat.

H^^^"'^''*'^^ 292). It is not necessary now to inquire whether Congress may
C.U. AAyv^'TJ<- assume the telegraph as part of the postal service, and exclude all

ftuu^ji. firf..ciu/(- others from its use. The present case is satisfied, if we find that Con-

gress has power, b}- appropriate legislation, to prevent the States from

"—f 'n LJ pl'ic^ing obstructions in the way of its usefulness.

df^^^^*T)^ The government of the United States, within the scope of its powers,

Qtj^, AK*'*^ operates upon ever}' foot of territorv under its jurisdiction. It legis-

I

• lates for the whole nation, and is not embarrassed by State lines. Its

,
CA^ c^BAA-'':^-*^

peculiar duty is to protect one part of the country from encroachments

f
t-t^

CK/Nv^AA.iA*-«-|^y another upon the national rights which belong to all.

I'ir>ji,-%jujdM^^
The State of Florida has attempted to confer upon a single corpora-\

_-^ jin tion the exclusive right of transmitting intelligence by telegraph over a
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certain portion of its territor}'. This embraces the two westernmost

counties of the State, and extends from Alabama to the Gulf. No
telegraph line can cross the State from east to west, or from north to

south, within these counties, except it passes over this territory'.

AVithin it is situated an important seaport, at which business centres,

and with which those engaged in commercial pursuits have occasion

more or less to communicate. The United States have there also the

necessarj- machinery of the national government. They have a navy-

yard, forts, custom-houses, courts, post-offices, and the appropriate

officers for the enforcement of the laws. The legislation of Florida, if

sustained, excludes all commercial intercourse by telegraph between

the citizens of the other States and those residing upon this territory,

except by the employment of this corporation. The United States

cannot communicate with their own offiicers by telegra[)h except in the

same way. The State, therefore, cle.arly has attempted to regulate

commercial intercourse between its citizens and those of other States,

and to control the transmission of all telegraphic correspondence within

its own jurisdiction.

It is unnecessary to decide how far this might have been done if

Congress had not acted upon the same subject, for it has acted. The

statute of July 24, 18G6, in effect, amounts to a prohibition of all State

monopolies in this particular. It substantially declares, in the interest

of commerce and the convenient transmission of intelligence from i)lace

to place by the government of the United States and its citizens, that

the erection of telegraph lines shall, so far as State interference is con-

cerned, be free to all who will submit to the conditions imposed b}'

Congress, and that corporatrions organized under the laws of one Stale

for constructing and operating telegraph lines shall not be excluded b}''

another from prosecuting their business within its jurisdiction, if the^'

accept the terms proposed by the national government for this national

privilege. To this extent, certainh', the statute is a legitimate regula-

tion of commercial intercourse among the States, and is appropriate

legislation to carry into execution the powers of Congress over the

postal service. It gives no foreign corporation the right to enter upon

private property without the consent of the owner and erect the neces-

sar}' structures for its business ; but it does provide, that, whenever

the consent of the owner is obtained, no State legislation shall prevent

the occupation of post-roads for telegrajih purposes b}- such corpora-

tions as are willing to avail themselves of its privileges.

It is insisted, however, that the statute extends only to such militar}'

and post roads as are upon the public domain ; but this, we think, is

not so. The language is, "Through and over an}- portion of the pub-

lic domain of the United States, over and along any of the military or

post roads of the United States which have been or may hereafter be

declared such b}- Act of Congress, and over, under, or across the navi-

gable streams or waters of the United States." There is nothing to

indicate an intention of limiting the eff'ect of the words employed, and
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they are, therefore, to be given their natural and ordinary signification.

Read in tiiis way, the grant evidently extends to tlie public domain, the

military and i)o.st roads, and the navigable waters of the United States.

These are all within the donainion of the national government to the

extent of the national powers, and are, therefore, subject to legitimate

Congressional regulation. No question arises as to the authority of

Congress to provide for the appropriation of i)rivate property to the

uses of the telegraph, for no such attempt has been made. The use

of public property alone is granted. If private property is required, it

must, so far as the present legislation is concerned, be obtained by

private arrangement witli its owner. No compulsory proceedings are

authorized. State sovereignty under the Constitution is not interfered

with. Only national privileges are granted.

The State law in question, so far as it confers exclusive riglits upon

the Pensacola Compau}', is certainly' in conflict with this legislation of

Congress. To that extent it is, therefore, inoperative as against a

corporation of another State entitled to tlie privileges of the Act of

Congress. Such being the case, the charter of the Pensacola Company'

does not exclude the Western Union Company from the occupancy of

the right of way of the Pensacola and Louisville Railroad Compan}-

under the arrangement made for that purpose.

We are aware that, in I^aul v. Virginia (8 Wall. 168), this court

decided that a State might exclude a corporation of another State from

its jurisdiction, and that corporations are not within the clause of the

Constitution which declares that " the citizens of each State shall be

entitled to all privileges and immunities of citizens in the several

States." Art. 4, § 2. That was not, however, the case of a corpora-

tion engaged in interstate commerce ; and enough was said by the

court to show, that, if it had been, \evy different questions would have

been presented. . . .

The questions thus suggested need not be considered now, because

no proliibitory legislation is relied upon, except tliat which, as has

already been seen, is inoperative. Upon principles of comit}', the

corporations of one State are permitted to do business in another,

unless it conflicts with the law, or unjustly interferes with the rights of

the citizens of the State into which tliey come. Under such circum-

stances, no citizen of a State can enjoin a foreign corporation from

pursuing its business. Until the State acts in its sovereign capacity,

individual citizens cannot complain. The State must determine for

itself when the public good requires that its implied assent to tlie

admission shall be withdrawn. Here, so far from withdrawing its

assent, the State, by its legislation of 1874, in efl^ect, invited foreign

telegraph corporations to come in. Whether that legislation, in tlie

absence of Congressional action, would have been sufficient to authorize

a foreign corporation to construct and operate a line witliin the two
counties named, we need not decide ; but we are clearl}' of the opinion,

that, with such action and a right of way secured by private arrange-
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iTient with the owner of the land, this defendant corporation cannot be

exchided by tlie present complainant. Decree affirmed.^

[The dissenting opinions of Justices Field and Hunt are omitted.]

Mr. Justice Harlan did not sit iu this case or take any part ir

decidino; it.

a;w^
^'/^i/r.

e^"

I'

In Cook V. Pennsylvania, 97 U. S. 566 (1878), on error to the Su-

preme Court of Pennsylvania, the court (Miller, J.,) said :
—

The Act of the Legislature of Pennsylvania, of May 20, 1853 (Pamphlet

Laws, 683), declares that " The State duty to be paid on sales by auc-

tion in the counties of Philadelphia and Allegheny shall be on all

domestic articles and groceries, one half of one per cent ; on foreign

drugs, glass, earthenware, hides, marble-work, and dye-woods, three-

quarters of one per cent."

By the sixth section of the Act of April 9, 1859, the law was modified,

as follows : " Said auctioneers shall pay into the treasury of the Com-

monwealth a tax or duty of one-fourth of one per cent on all sales of OAAX^fe^t^V

loans or stocks, and shall also pay into the treasury aforesaid a tax or -fx^^ ^ J^/jJbA.

dut}', as required by existing laws, on all other sales to be made as

aforesaid, except on groceries, goods, wares, and merchandise of Ameri-

can growth or manufacture, real estate, shipping, or live-stock ; and it O-aXc/^ ^
shall be the duty of the auctioneer having charge of such sales to col- l^^^yKAfiA <rv-

lect and pa}* over to the State treasurer the said duty or tax, and , i^ it /^

give a true and correct account of the same quarterly, under oath or
->-^^"^>-'^^^''^'*'^

affirmation, in the form now required by law." Pamphlet Laws, 436. ^:UriTi^
wi/t^

1 In Tel. Co. V. Texas, 105 U. S. 460 (1881 ), on error to the Supreme Court of Texas, T^^-^^
^TUmAX

the court (Waite, C. J.) said: " A telegraph company occupies the same relation to ^ //-o, ^iAXA'

(XaaxX

Hi

\A^ aAl'

commerce as a carrier of messages, that a railroad company does as a carrier of goods

Both companies are instruments of commerce, and^ their hnsines^ i>; cgnimerce itself.^

They_do_their transportation jn_differeiit waj's, and their liabilities are in some re:^pecty ,^j/s
differen t, but thev are both indispensable to those engaged to any considerahle extent '^V^^^'^

j

in commercial pursuits. ...
-j n^/^AjA^-

" [Th& Company's] property in the State is subject to taxation the same as other
\

'

o
property, and it may undoubtedly be taxed in a proper way on account of its occupa- ~qX\^^-^-^^^

tiou and its business. The precise question now presented is whether the power to tax

its occupation can be exercised by placing a specific tax on each message sent out of

the.^tat.e, or sent by public officers on the business of the United States. . . .

" The tax is the same on every message sent, and because it is sent, without regard

to the distance carried or the price charged. It is in no respect proportioned accord-

ing to the business done. If the message is sent the tax must be paid, and the amount
determined solely by the cla.ss to whi^-h it belong-s. If it is full rate, the tax is one

cent, and if less than full rate, one-half cqnt . Clearly if a fixed tax for everv two
thousand pounds of freight carried is a tax on the freight, or for every measured ton

of a vessel a tax on tonnage, or for everv passemrer carried a tax on the passenger , or .-vviA -^T^
'

for the sale of goods a tax on the yoods. this must be a tax on the messages. As such, ^'^
. 1^a/ia^

.so far as it operates on private mes.sages sent out of the St.Tte i f, is n. re<ynlation of Qxka^\^
(j

foreign and interstate com merce and beyond the power of the State . That is fully 14-/^
e.stablished by the cases already cited. As to the governiTient messages, it is a tax l>v ItA*. ^ r '

the State on the means employed by the government of tlie United States to execute ;-*/) jajcXc<^1
its constitutional powers, and therefore void. It was so decided in McCniloch \.oV^^
Maryland (4 Wheat. 316) and has never been doubted since."

—

Ed. , 1^ ^±1—1 n X TX) '\A»<«t-AAA 1^

f^Y^ '^'^ ^"^ ^"^"^ >c.JL..^.-<n*<^ (l_^ VA^.^^^ ^-^^ ^

^U^^^<^^ (UA^^l^t^^M^ ^^ /-^-o^i^l pnr^i^ ^^^"^ ^"^^ ^
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(l(A^

The effect of this legislation is, that by the first statute a tliscrimina-

tlon of one-fourth of one per cent is made against foreign goods sold at

auction ; and by the last statute, while all sales of foreign or imported

goods are taxed, those arising from groceries, goods, wares, and mer-

chandise of American growth or manufacture, are exempt from such

tax. It a[)pears that the law also required tluise auctioneers to take

out a license, to make report of such sales, and to pay into the treasury

the taxes on the sales.

The defendant refused to pay the tax for which he was liable under

this law, for the sale of goods which had been imported, and which he

had sold for the importers in the original packages. In the suit, in

which judgment was rendered against liim in tiie Supreme Court of

Pennsylvania, he defended himself on the ground that these statutes were

void, because forbidden by sects. 8 and 10 of Art. 1 of the Constitution

of the United States.

The clauses referred to a4'e those which give to Congress power to

regulate commerce with foreign nations, and forbid a State, without the

consent of Congress, to levy any imposts or duties on imports. The
case stated shows that the goods sold by defendant were imported

goods, and that they were sold by him in the packages in which theN*

were originally imported. It is conceded by the Attorney-General of

the State, that if the statute we have recited is a tax on these im[)orts,

it is justh' obnoxious to the objection taken to it.

/ But it is argued that the authority of the auctioneer to make any

sales is derived from the State, and tiiat the State can, therefore, impose

upon him a tax for the privilege conferred, and that the mode adopted

by the statute of measuring that tax is within the power of tlie State.

Tiiat being a tax on him for the right or privilege to sell at auction, it is

not a tax on the article sold._liut the amount of the sales made liyhim

is made thc_m easure of the tax on that privilege . In support of this

A'iew, it is said that the importer could himself have made sale of his

goods without subjecting the sale to the tax. The argument is falla-

^ ( i f '^ cious , because without an auctioneer's license he could not have sold

'-L^^ at auction even his own goods. If he had procured, or could have

procured, a license, he would then have been subject b}- the statute to

^'(r<a-^-^ the tax, for it makes no exception. By the express lan
^i^

iage of th e

f
7^^ .statute, the auctioneer is to collect thisjtax^and pa}' it into the treasu ry.

From whom is he to collect i t if not from the owner of the goods ? _I,f

Lft.A-AA>».A/^the tax was intended to be levied on the auctioneer, he would not have

been required first to collect it and the n pay it over . It_was, then, a tax

cjj.>j<.xx>^<»~y^ on the priv ilege of selling foreign goods at auction, for such goods could

(^^j' ^rvtv>>only be sold at auctjonjjy^oaxjnjy^thcjtax^gn the am the sales.

^ d J ^ The question as thus stated has long ago and frequently been decided
"^^^ b}- this coui't. . . . [Here follows a statement of The Passenge?' Cases,

snpra, p. 1805, Crandall v. Nevada, supra, p. 1364, The Sfate Freight
Tax, supra, p. 1938, Henderson v. The Mayor, supra, p. 1961, and
Welton V. J/o., supra, p. 1957.]

oJX
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The ta:?^on sales madeJbjLan auctioneer isji tax on the good s sold,

witlmTThe terms of this_last_ikdsion, and^jiideed. within all the cases

cited ; and when aj)pliedjg_

f

oreign goods siJiLiiULhG oriijinal packages

oTthe importer, before^hcyjuu'^ become incorporated into tlie general

property^ the~country, the law imposing^ucli__ tax is void as lavi ng h

duty, on im4iorts.

In Woodruff v. Parham, 8 Wall. 123, and Hinson v. Lott, Id. 148,

it was held that a tax laid by a law of the State in such a manner as to

discriminate unfavorably against goods which were the product or man-

ufacture of another State, was a regulation of commerce between the

States, forbidden liy the Constitution of the United States. The doc-

trine is reasserted in the case of Welton v. State of Missouri, supra.

The Congress of the United States is granted the power to regulate

commerce with foreign nations in precisely the same language as it is

that among the States. If a tax assessed by a State injuriously dis-

criminating against the products of a State of the Union is forbidden

by the Constitution, a similar tax against goods imported from a foreign

State is equally forbidden.

A careful reader of tlie history of the times which immediately pre-

ceded the assembling of the convention that framed the American

Constitution cannot fail to discover that the need of some equitable

and just regulation of commerce was among the most influential causes

which led to its meeting. States having fine harbors imposed unlimited

tax on all goods reaching the Continent through their ports. The ports

of Boston and New York were far behind Newport, in the State of

Rhode Island, in the value of their imports ; and tliat small State was

paying all the expenses of her government by the duties levied on the

goods landed at her principal port. And so reluctant was she to give

up this advantage, tliat she refused for nearly three years after the other

twelve original States had ratified the Constitution, to give it her

assent.

In granting to Congress the right to regulate commerce with foreign

nations, and among the several States, and with the Indian tribes, and

in forbidding the States without the consent of that body to levy any

tax on imports, the framers of the Constitution believed that they had

sufficiently guarded against the dangers of any taxation by the States

which would interfere with the freest interchange of commodities among

the people of the different States, and by the people of the States with

citizens and subjects of foreign governments.

The numerous cases in which this court has been called on to declare

void statutes of the States which in various ways have sought to violate

this salutar}' restriction, show the necessity and value of the constitu-

tional provision. If certain States could exercise the unlimited power

of taxing all the merchandise which passes from the port of New York

through those States to the consumers in the great West, or could tax—
as has been done until recentl}'— every person who sought the seaboard

through the railroads within their jurisdiction, the C£)nstitutiou would
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have failed to effect one of the most important purposes for which it

was adopted.

A striiiing instance of the evil and its cure is to be seen in the recent

history of the States now composing the German empire. A few years

ago they were independent States, which, tliough lying contiguous,

speaking a common language, and belonging to a common race, were

jet vvitliout a common government. The number and variet\' of their

systems of taxation and lines of territorial division necessitating cus-

toms officials at every step the traveller took, or merchandise was trans-

ported, became so intolerable, that a commercial, though not a political

union was organized, called the German Zollverein. The great value

of this became so apparent, and the community of interest so strongly

felt in regard to commerce and traffic, that the first appropriate occa-

sion was used by these numerous principalities to organize the common
political government now known as the German Empire.

While there is, perhaps, no special obligation on this court to defend

the wisdom of the Constitution of the United States, there is the dut}'

to ascertain the purpose of its provisions, and to give them full effect

when called on bj- a proper case to do so.

The judgment of the Supreme Court of Pennsylvania will be reversed,

and the case remanded for further proceedings, in conformity with this

opinion ; and it is So ordered}

. 1 In Machine Co. v. Gage, 100 U. S. 676 (1879), on error to the Supreme Court of

(\f\XiJr7CiAJi Tennessee, Swayne, J., for the Court, said: "The Howe Machine Company is a cor-

(j
poration of tiie State of Connecticut. It manufactured sewingmacliines at Bridge-

V AAyiii port, in that State, and had an agency at Nashville, in the State of Tennessee. From
the latter place, an agent was sent into Sumner County to sell machines there. A tax

/T^ f-ArVi/^"-^ "'^^ demanded from him for a pedler's license to make such sales He denied the

1/ validity of the law under which the tax was claimed, but, according to a law of the
V

. State, paid the amount demanded by the defendant, as clerk of the county court. The
(^'V-LlHrM '^-O company, who brought this suit to recover it back, was defeated in the lower court, and

the judgment was affirmed by the Sujtreme Court of the State.

" The Constitution of Tennessee (art 1 1 , sect. 30) declares that ' no article manufac-

tui*ed of the produce of this State shall be taxed otherwise than to pay inspection

fees
'

" ' Sales by pedlers of articles manufactured or made up in this State, and scientific

or religious books, are exempt from taxation.' Code of Tennessee, sect. 546.

" 'All articles manufactured of the produce of the State' are exempt from assess-

ment or taxation. Acts of 1875, c. 98, sect. 10.

" ' All pedlers of sewing-machines and selling by sample ' shall pay a tax of ten dol-

lars. Code, sect. 55.3 a, subsect. 43.

" By a subsequent Act of the legislature, this tax was increased to fifteen dollars.

"The sewing-machines here in question were made in Connecticut. The Supreme
Court of the State held, in this case, ' that tlie law taxing the pedlers of such macliines,

levied the tax upon all pedlers of sewing-machines, without regard to the place of

growth or produce of material or of manufacture.'
" We are bound to regard this construction as correct, and to give it the same effect

as if it were a part of the statute. Leffingwell v. Warren, 2 Black, 599.

" The question presented for our consideration is not difficult of solution. A brief

reference, however, to some of the adjudications of this court, bearing with more or

less directness upon the subject, may not be without interest. . . . [Here follow short,
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TRADE-MARK CASES. ^^^^^ . ^ <. X ^ '

U. S. y. STEFFENS ; U. S. v. WITTEMANN; U. S. v. JOHNSON, ^^^.^d lUcl{y

United States Supreme Court. 1879. f^ tA<^^*-*-
vt^oyiyw^

[100 U. S. 82.] 1 Cl-^-|^-0<:^C^<^ yUUiMA:

The Attorney- General, for the United States; Mr. George Hoadly,
, ,t"^ e^viM.-

contra. _ .^.^c^yu-^ 4^-

Mr. Justice Miller delivered the opinion of the court. - /

The three cases whose titles stand at the head of this opinion are ^^^
criminal prosecutions for violations of what is known as the trade-mark iy-f-^'^ '^J/y<\

legislation of Congress. The first two are indictments in the Southern ,^ ^
District of New York, and the last is an information in the Southern '

/ o S?

'

District of Ohio. In all of tliem the judges of the circuit courts in which

the}' are pending have certified to a difference of opinion on what is

substantially the same question ; namely, are the Acts of Congress on
the subject of trade-marks founded on an}' rightful authoi'ity in the

Constitution of the United States?

The entire legislation of Congress in regard to trade-marks is of very

recent origin. It is first seen in sects. 77 to 84, inclusive, of the Act
of July 8, 1870, entitled "An Act to revise, consolidate, and amend
the statutes relating to patents and copyrights." 16 Stat. 198. The
part of this Act relating to trade-marks is embodied in chap. 2, tit. 60,

sects. 4937 to 4947, of the Revised Statutes.

It is sufficient at present to sa}' that the}' provide for the registration

in the Patent Office of an}' device in the nature of a trade-mark to

which any person has by usage established an exclusive right, or which

the person so registering intends to appropriate by that Act to his ex-

clusive use ; and they make the wrongful use of a trade-mark, so regis-

tered, by any other person, without the owner's permission, a cause of

action in a civil suit for damages. Six years later we have the Act of

Aug. 14, 1876 (19 Stat. 141), punishing by fine and imprisonment the

fraudulent use, sale, and counterfeiting of trade-marks registered in

disconnected summaries of fourteen cases in the Supreme Court of the United States
;

and then the opinion proceeds as follows
:]

" In all cases of this class to which the one before us belongs, it is a test question
w

h

ether there is any discrimination in favor of the State or of the citizens of the State

which enacted the law . Wherever there is. such discrimination is fatal . Other con-

siderations may lead to the same result.

" In the case before us, the statute in question, as construed by the Supreme Court

of the State, makes no such discrimination. It applies alike to sewing-machines manu-

factured in the State and out of it. The exaction is not an unusual or unreasonable one.

The State, putting all such machines upon the same footing with respect to the tax
complained of, had an unquestionable right to impose the burden . Woodruffv. Parham,
Hinson v. Lott, Ward v. State of Maryland, Weltoti v. State of Missouri, supra.

" Judgment affirmed."
^ The statement of facts is omitted.— Ed.
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pursuance of the statutes of the United States, on which the informa-

tions and indictments are founded in the cases before us. . . .

As the propert}' in trade marks and the right to their excUjsive use

rest on the laws of the States, and, like the great body of the rights of

person and of property, depend on them for security and protection,

tlie power of Congress to legislate on the subject, to establish the condi-

tions on which these rights shall be enjo3'ed and exercised, the period

of their duration, and the legal remedies for their enforcement, if such

power exist at all, must be found in the Constitution of the United States,

which is the source of all the powers that Congress can lawfulh* exercise.

In the argument of these cases this seems to be conceded, and the

advocates for the validit}- of the Acts of Congress on this subject point

to two clauses of the Constitution, in one or in both of which, as they

assert, sufficient warrant may be foiuid for this legislation. The first of

these is the eighth clause of sect. 8 of the first article, ..." to promote

the progress of science and useful arts, by securing for limited times,

to authors and inventors, the exclusive right to their respective writ-

ings and discoveries." . . . The other clause of the Constitution sup-

posed to confer the requisite authority on Congress is the third of the

same section, which, read in connection with the granting clause, is as

follows: " The Congress shall have power to regulate commerce with

foreign nations, and among the several States, and with the Indian

tribes."

The argument is that the use of a trade-mark— that which alone

gives it an}' value— is to identify a particular class or qualit}' of goods

as the manufacture, produce, or property of the person who puts them in

the general market for sale ; that the sale of the article so distinguished

is commerce ; that the trade-mark is, therefore, a useful and valuable

aid or instrument of commerce, and its regulation by virtue of the clause

belongs to Congress, and that the Act in question is a lawful exercise

of this power.

Every species of property which is the subject of commerce, or which

is used or even essential in commerce, is not brouglit bv this clause

within the control of Congress. Tiie barrels and casks, the bottles and

boxes in which alone certain articles of commerce are kept for safety

and by which their contents are transferred from the seller to the buj'cr,

do not thercl)y become subjects of Congressional legislation more than

other pro|)ertv. NatJian v. Lmdsiana, 8 How. 73. In Paul v. Vir-

ginia, 8 Wall. 168, this court held that a policy of insurance made by a

corporation of one State on property situated in another, was not an

article of commerce, and did not come within the purview of the clause

we are considering. " The}- are not," savs the court, " commodities to be

shipped or forwarded from one State to another, and then put up for

sale." On the other hand, in Abny v. State of California, 24 How.
1 69, it was held that a stamp dutj- imposed by the Legislature of California

on bills of lading for gold and silver transported from any place in that

State to another out of the State, was forbidden by the Constitution
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of the United States, because such instruments being a necessity to the

transaction of commerce, the duly was a tax upon exports.

The question, therefore, whether the trade-mark bears such a relation

to commerce in general terms as to bring it within Congressional control^

when used or applied to the classes of commerce which fall within that

control, is one which, in the present case, we propose to leave undecided.

We adopt this course because when this court is called on in the course of

the administration of the law to consider whether an Act of Congress,

or of any other department of the government, is within the constitu-

tional authority' of that department, a due respect for a co-ordinate

branch of the government requires that we shall decide that it has

transcended its powers only when that is so plain that we cannot avoid

the duty. In such cases it is manifestly the dictate of wisdom and judi-

cial propriety to decide no more than is necessary to the case in hand.

That such has been the uniform course of this court in regard to stat-

utes passed by Congress will readil}' appear to an}' one who will consider

the vast amount of argument presented to us assailing them as uncon-

stitutional, and he will count, as he may do on his fingers, the instances

in which this court has declared an Act of Congress void for want of

constitutional power.

Governed by tliis view of our duty, we proceed to remark that a

glance at the commerce clause of the Constitution discloses at once what

has been often the subject of comment in this court and out of it, that

the power of regulation there conferred on Congress is limited to com-

merce with foreign nations, commerce among the States, and commerce

with the Indian tribes. While bearing in mind the liberal construction,

that commerce with foreign nations means commerce between citizens

of the United States and citizens and subjects of foreign nations, and
commerce among the States means commerce between the individual

citizens of ditferent States, there still remains a very large amount of

commerce, perhaps the largest, which, being trade or traffic between

citizens of the same State, is beyond the control of Congress.

When, therefore, Congress undertakes to enact a law, which can only

be valid as a regulation of commerce, it is reasonable to expect to find

on the face of the law, or from its essential nature, that it is a regulation

of commerce with foreign nations, or among the several States, or

with the Indian tribes. If not so limited, it is in excess of the power
of Congress. If its main purpose be to establish a regulation applica-

ble to all trade, to commerce at all points, especially if it be apparent

that it is designed to govern the commerce wholly between citizens of

the same State, it is obviously the exercise of a power not confided to

Congress. We find no recognition of this [)rinciple in the chapter on

trade-marks in the Revised Statutes. . . .

It is therefore manifest that no such distinction is found in the Act,

but that its broad purpose was to establish a universal system of trade-

mark I'egistration, for the benefit of all who had already used a trade-

mark, or who wished to adopt one in the future, without regard to the
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character of the trade to which it was to be applied or the residence of

the owner, witli the solitary exception that those who resided in foreign

countries which extended no such privileges to us were excluded from

them here.

It has been suggested that if Congress has the power to regulate trade-

marks used in commerce with foreign nations and among the several

States, these statutes shall be held valid in that class of cases, if no

further. To this there are two objections : First, the indictments in

these cases do not show that the trade-marks which are wrongfully used

were trade-marks used in that kind of commerce. Secondly, while it

may be true that when one part of a statute is valid and constitutional,

and another part is unconstitutional and void, the court ma}' enforce

the valid part where they are distinctly separable so that each can stand

alone, it is not within the judicial province to give to the words used by

Congress a narrower meaning than they are manifestly intended to bear

in order that crimes may be punished which are not described in language

that brings them within the constitutional power of that bod}-. This pre-

cise point was decided in United States v. Reese, 92 U. S. 214. In that

case Congress bad passed a statute punishing election officers who
sliould refuse to any person lawfully entitled to do so the right to cast

his vote at an election. This court was of the opinion that, as regarded

the section of the statute then under consideration. Congress could

only punish such denial when it was on account of race, color, or previ-

ous condition of servitude.

It was urged, however, that the general description of the offence

included the more limited one, and that the section was valid where

such was in fact the cause of denial. But the court said, through the

Chief Justice :
" We are not able to reject a part which is unconstitu-

tional and retain the remainder, because it is not possible to separate

that which is constitutional, if there be any such, from that which is not.

The proposed effect is not to be attained by striking out or disregarding

words that are in the section, but by inserting those that are not there

now. Each of the sections must stand as a whole, or fall altogether.

The language is plain. There is no room for construction, unless it

be as to the effect of the Constitution. The question, then, to be

determined is, Whether we can introduce words of limitation into a

penal statute so as to make it specific, when, as expressed, it is geneial

only. . . . To limit this statute in the manner now asked for would be

to make a new law, not to enforce an old one. This is no part of our

duty." If we should, in the case before us, undertake to make by

judicial construction a law which Congress did not make, it is quite

probable we should do what, if the matter were now before that body,

it would be unwilling to do ; namel}', make a trade-mark law which is

only partial in its operation, and which would complicate the rights

which parties would hold, in some instances under the Act of Congress,

and in others under State law. Coole\', Const. Lim. 178, 179 ; Com-
momcealth v. Hitchings, 5 Gra}' (Mass.), 482.
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In wbat we have here said we wish to be understood as leaving un-

touched the whole question of the tieatv-uiaking power over trade-

marks, and of the duty of Congress to pass any laws necessary to carr}'

treaties into effect.

While we have, in our references in this opinion to the trade-mark

legislation of Congress, had mainly in view the Act of 1870, and the

civil remed}' which that Act provides, it was because the criminal

offences described in the Act of 1876 are, by their express terms, solelv

referable to frauds, counterfeits, and unlawful use of trade-marks which

were registered under the provisions of the former Act. If that Act is

unconstitutional, so that the registration under it confers no lawful right,

then the criminal enactment intended to protect that right falls with it.

The questions in each of these cases being an inquiry whether these

statutes can be upheld in whole or in part as valid and constitutional,

must be answered in the negative ; and it will be

So certified to the proper circuit courts} -~J> ^/}^cCtc^/^

In County of Mohile v. Kimball, 102 U. S. 691 (1880), Mr. Justice f^ ^f-^'^^'

FiKLD delivered the opinion of the court. - /yiAjU^ <^
The several positions taken by the appellant for the reversal ofthe / Aj(rv>rO^

decree ofthe Circuit Court ma}' be resolved into these four: 1st, That z"/'

the Act ofthe Legislature of Alabama of February 16, 1867, "to pro- /'pt^inA^^ •

vide for the improvement of the river, bay, and harbor of Mo])ile," is fj ~^(fwv\ -t-^

invalid, in that it conflicts with the commercial power vested in Con- ^aj^ ^ ~

grcss ; 2d, that if the Act be not, for this reason, invalid, the expenses j >. r^/t,

for the work authorized bv it could not, under the Constitution of the '^-^^^ i

State then in force, be imposed upon the county of Mobile, the work /'^A^'^^

being for the benefit of the whole State ; 3d, that the right of the /i,yJi^iA^V^f<.

complainants to relief is barred b}- a previous adjudication in the courts _^n 1 PaA/nr>/^
of the State against their claim ; and, 4th, that the case presented by ^^^^^

the bill is not one for the cognizance of a court of equity. Each of CL*\^o\- -^ ^
these positions merits special consideration. /j-yL ^^-^^^

1. The Act of February 16, 1867, created a board of commissioners '

for the improvement of the river, harbor, and bay of Mol)ile, and ^^ <xa^^

required the president of the commissioners of revenue of Mobile '\;;Xa^x->oi. •

County to issue bonds to the amount of $1,000,000, and deliver them,

when called for, to the board, to meet the expenses of the work
directed. The board was authorized to appl}- the bonds, or their pro-

ceeds, to the cleaning out, deepening, and widening of the river, har-

bor, and bay of Mobile, or any part thereof, or to the construction of

an artificial harbor in addition to such improvement.

In June, 1872, the board of commissioners entered into a contract

with the complainants, Kimball and Slaughter, to dredge and cut a

channel through a designated bar in the bay, of specified width, depth,

1 In 1881, Congress passed a similar statute, which was limited to interstate and

foreign commerce. 21 Stat. 502 ; 1 Suppl. Rev. St. U. S. 322.— Ed.
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and distance, at a named price per cubic yard of material excavated

and removed, and to receive in payment the bonds of the county, issued

under the Act mentioned, at the rate of 82^ cents on tlie dollar. In

pursuance of this contract, the work agreed upon was at once under-

taken by tlie complainants, and was completed by them in March,

1873, and accepted by the board through its authorized engineer.

The amount due to them was paid, with the exception of seventeen

bonds. The board gave them a certificate that the}' were entitled to

that number of bonds, and, after some delay, delivered eleven to them.

It is to obtain a delivery of the remaining six, or payment of their

value, that the present suit is brought.

The objection that the law of the .State, in authorizing the improve-

ment of the harbor of Mobile, trenches upon the commercial power of

Congress, assumes an exclusion of State authority from all subjects in

relation to which that power may be exercised, not warranted by the

adjudications of this court, notwithstanding the strong expressions

used by some of its judges. That power is indeed without limitation.

It authorizes Congress to prescribe the conditions upon which com-

merce in all its forms shall be conducted between our citizens and the

citizens or subjects of other countries, and between the citizens of the

several States, and to adopt measures to promote its growth and insure

its safet}'. And as commerce embraces navigation, the improvement

of harbors and bays along our coast, and of navigable rivers within the

States connecting with them, falls within the power. The subjects,

indeed, upon which Congress can act under this power are of infinite

variety, requiring for their successful management diflTerent plans or

modes of treatment. Some of them are national in their character, and

admit and require uniformity of regulation, affecting alike all the

States ; others are local, or are mere aids to commerce, and can onl}'

be properly regulated by provisions adapted to their special circum-

stances and localities. Of the former class may be mentioned all that

portion of commerce with foreign countries or between the States which

consists in the transportation, purchase, sale, and exchange of com-

modities. Here there can of necessit}' be only one s^'stem or plan

of regulations, and that Congress alone can prescribe. Its non-action

in such cases with respect to any particular coraniodit}' or mode of

transportation is a declaration of its purpose that the commerce in that

commodity or by that means of transportation shall be free. There

would otherwise be no securit}' against conflicting regulations of diflTer-

ent States, each discriminating in favor of its own products and citi-

zens, and against the products and citizens of other States. And it is

a matter of public history that the object of vesting in Congress the

power to regulate commerce with foreign nations and among the States

was to insure uniformity of regulation against conflicting and discrim-

inating State legislation.

Of the class of subjects local in their nature, or intended as mere
aids to commerce, which are best provided for by special regulations.
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may be mentioned harbor pilotage, buoys, and beacons to guide mari-

ners to tlie proper channel in which to direct their vessels.

The rules to govern harbor pilotage must depend in a great degree

upon the peculiarities of the ports where they are to be enforced. It

has been found by experience that skill and efficiency on the part of

local pilots is best secured by leaving this subject principally to the

control of the States. Their authority to act upon the matter and

regulate the whole subject, in the absence of legislation by Congress,

has been recognized by this court in repeated instances. In Cooley v.

Board of Wardens of the Port of FhiladelpJua^ the court refers to the

Act of Congress of 1789, declaring that pilots should continue to be

regulated by such laws as the States might respectively thereafter enact

for that purpose, and observes that " it manifests the understanding

of Congress, at the outset of the government, that the nature of this

subject is not such as to require its exclusive legislation. The practice

of the States and of the national government has been in conformity

witii this declaration, from the origin of the national government to

this time ; and the nature of the subject, when examined, is such as to

leave no doubt of the superior fitness and propriety, not to say the

absolute necessity, of different systems of regulation, drawn from local

knowledge and experience and conformed to local wants." 12 How.

299, 320.

Buoys and beacons are important aids, and sometimes are essential

to tlie safe navigation of vessels, in indicating the channel to be fol-

lowed at the entrance of harbors and in rivers, and their establishment

b}' Congress is undoubtedly within its commercial power. But it

would be extending that power to the exclusion of State authority to

an unreasonable degree to hold that whilst it remained unexercised

upon this subject, it would be unlawful for the State to provide tiie

buoys and beacons required for the safe navigation of its harbors and

rivers, and in case of their destruction by storms or otherwise it could

not temporarily supply their places until Congress could act in the

matter and provide for their re-establishment. That power which everv

State possesses, sometimes termed its police power, by which it legis-

lates for the protection of the lives, health, and property of its people,

would justify measures of this kind.

The uniformity of commercial regulations, which the grant to Con-

gress was designed to secure against conflicting State provisions, w-as

necessarily intended only for cases where such uniformity is practi-

cable. Where from the nature of the subject or the sphere of its opera-

tion the case is local and limited, special regulations adapted to the

immediate locality could only have been contenii)lated. State action

upon such subjects can constitute no interference with the commercial

power of Congress, for when that acts the State authority is superseded.

Inaction of Congress upon these subjects of a local nature or operation,

unlike its inaction upon matters affecting all the States, and requiring

uniformity of regulation, is not to be taken as a declaration that noth-
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ing shall be done with respect to them, but is rather to be deemed

a declaration tluit for tiie time being, and until it sees fit to act, the^'

may be regulated by State authority.

The improvement of harbors, bays, and navigable rivers within the

States falls within this last category of cases. The control of Congress

over them is to insure freedom in their navigation, so far as that is

essential to the exercise of its commercial power. Such freedom is not

encroached upon b}' the removal of obstructions to their navigability or

by other legitimate improvement. The States have as full control over

their purely internal commerce as Congress has over commerce among
the several States and with foreign nations ; and to promote the

growth of that internal commerce and insure its safet}- they have an

undoubted right to remove obstructions from their harbors and rivers,

deepen their channels, and improve them generally, if they do not

impair their free navigation as permitted under the laws of the United

States, or defeat any system for the improvement of their navigation

provided by the general government. Legislation of the States for

the purposes and within the limits mentioned do not infringe upon the

commercial power of Congress ; and so we hold that the Act of the

State of Alabama of Februarj' IG, 1867, to provide for the "improve-

ment of the river, ba}*, and harbor of Mobile," is not invalid.

There have been, it is true, expressions by individual judges of this

court, going to the length that the mere grant of the commercial power,

anterior to any action of Congress under it, is exclusive of all State

authority ; but there has been no adjudication of the court to that effect.

In the opinion of the court in Gibbons v. Oc/den, the first and lead-

ing case upon the construction of the commercial clause of the Consti-

tution, and which opinion is recognized as one of the ablest of the

great Chief Justice then presiding, there are several expressions which

would indicate, and his general reasoning would tend to the same con-

clusion, that in his judgment the grant of the commercial power was of

itself suflBcient to exclude all action of the States ; and it is upon them

that the advocates of the exclusive theory chiefly relj' ; and yet he takes

care to observe that the question was not involved in the decision

required by that case. . . .

But in 18.')! , in the case of Cooler/ v. Board of Wardens of the Port

of Philadelphia^ to which we have alread^y referred, the attention of

the court appears to have been for the first time drawn to the varying

and different regulations required bv the different subjects upon which

Congress maj- legislate under the commercial power ; and from this

consideration the conclusion was reached, that, as some of these sub-

jects are national in their nature, admitting^ of one uniform plan or

system of regulation, wliilst others, being local in their nature or opera-

tion, can be best regulated by the States, the exclusiveness of the

1 " Admitting only," was the expression used in the case here cited. The differ-

ence is important. See supra, p. 1963, n. — Ed.
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power in any case is to be determined more b}' the nature of the subject

upon which it is to operate than b}- the terms of the grant, which,

though general, are not accompanied by any express prohibition to the

exercise of the power by the .States. The decision was confined to the

validity of regulations by the States of harbor pilotage ; but the reason-

ing of the court suggested as satisfactory a solution as perhaps could

be obtained of the question which had so long divided the judges. The
views expressed in the opinion delivered are followed in Gibnan v,

Philadeljjhia, 3 Wall. 713, and are mentioned with approval in Cran-

dcdlx. State of Nevada, 6 Id. 35. In the first of these cases the

court, after stating that some subjects of commerce call for uniform

rules and national legislation, and that others can " be best regulated

b}' rules and provisions suggested b}' the varying circumstances of dif-

ferent localities, and limited in their operation to such localities re-

spectively," sa3's, " whether the power in anj' given case is vested

exclusivelj- in the general government depends upon the nature of the

subject to be regulated." This doctrine was subsequently recognized in

the case of Welton v. State of MissoiaH (91 U. S. 275), in Henderson
V. 3Iayor of New York (92 Id. 259), and in numerous other cases;

and it may be considered as expressing the final judgment of the court.

Perhaps some of the divergence of views upon this question among
former judges may have arisen from not always bearing in mind the

distinction between commerce as strictly defined, and its local aids or

instruments, or measures taken for its improvement. Commerce with

foreign countries and among the States, strictl}^ considered, consists in

intercourse and traffic, including in these terms navigation and the

transportation and transit of persons and property, as well as the pur-

chase, sale, and exchange of commodities. For the regulation of com-

merce as thus defined there can be only one system of rules applicable

alike to the whole country ; and the authority which can act for the

whole country can alone adopt such a system. Action upon it b}-

separate States is not, therefore, permissible. Language affirming the

exclusiveness of the grant of power over commerce as tlius defined may
not be inaccurate, when it would be so if applied to legislation upon
subjects which are merely auxiliary to commerce.

2. The second objection of the appellant to the decree of the Circuit

Court is equally as untenable as the first. . . . Decree affirmed.^

1 %&& Packet Co. v. Callettsburg, 105 U. S. 553.— Ed.

VOL. II. — 126
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Cook, for tbe appellant; Mr. FredericJi S. Winston, Jr., for the

ta< co/i/ia;) y^ESCANABA COMPANY v. CHICAGO.

_L ^^ J^. X Supreme Coukt of the United States. 1882.

-I Zii T^oJtr^ Appeal from the Circuit Court of the United States for the Northern
'\r^^ District of Illinois. The case is full}- stated in the opinion of the court.
tat ^<xAu

^ j^j^^ Alexander T. Britton, Mr. Jehiel II. Mc Gowan, and Mr. Ilomei

-iIj cno^iAoM^ appellee.

r Mk. Justice Field delivered the opinion of the court.

y^/TMA'^ Jc^vv- The Escanaba and Lake Michigan Transportation Compan}', a cor-

^\jbttt^ TxL-t^ poration created under the laws of Michigan, is the owner of three

~L 'yOuL^s steam-vessels engaged in the carrying trade between ports and places

in different States on Lake Michigan and the navigable waters conncct-

A-^"-^-^^ ^~^^"*^ ~ij)a\vith_it. Th e vessels are enrolled and licensed for the coasting;

-^/j /^Jnr\M^ trade, and are urincipallv emuloyed in carrving iron ore from the port

(^jf.ti,Ai)biJ^1j{aAi. of Escanaba, in Michigan, to the docks of the Union Iron and Stee l

^f,
* ' Company on the south fork of the south branch of the Chicago River in

<='^^ the city of ChicagoT In their course up the river and its south branch
^Ji*X>.c\^ ^

g^jj^l fQj.]^ ^Q |-lig (locks they are required to pass through draws of sev-

H-sc-a/a IttTtJou-^eral bridges constructed over the stream by the city of Chipnan
;

nnrl it,

"j /is of obstructions caused by the closing of the draws, under an ordi-

^ j^i^^n. fr\^
nance of the city, for a designated hour of the morning and evening

fseATO^'^~>^ _^_d^^lino• the week-days, and by a limitation of the time to ten minutes,

Xj^aJ^^^ ^"^^^
durinp; which a draw may be left open for the passage of a vessel, and

-/uk t^'^ ^^ by some of the piers in the south branch and fork, and the bridges rest-

'2JU^^^'y' ^ ing on them, that the corporation complains ; and to enjoin the city

hji -fjoK
^-^^ "^ h-on\ closing the draws for the morning and evening hours designated

,

|L . and enforcing the ten minutes' limitation, and to compel the removal of
\^^'''^-^-^^y the objectionable piers and bridges, the present bill" is filed.

f\^jiPx~cAf^^^' The river and its branches are entirely within the State of Illinois,

b£«JLook-^ "^^ and all of it, and^ nearly all of both branches that is navigable, are

'

f- W- ^ within the limits of the cit}- of Chicago. The river, from the junction

'^'^^^^^^^^^""^V^ of its two branc'hes to the lake, is about three-fourths of a mile in

^«.Ax./a«<* ^ length. The branches flow in opposite directions and meet at its head,

j^JlyxxA^^ tto. nearly at right angles with it. Originally the width of the river and its

A\auu<r^_j brg-nches seldom exceeded one hundred and fifty feet ; of the branches
''

and fork it was often less than one hundred feet : but it has been

greatly enlarged by the city for the convenience of its commerce

.

The city fronts on Lake Michigan, and the mouth of the Chicago

iV yhjL 'ijdtc\
River is near its centre . The river and its branches divide the city into

v d three sections : one lying north of the main river and east of its north

7yrr o M*^*^ "^ branch, which maybe called its northern division ; one lying between

tCtjjH Z<x>Ji/^ t^^ north and south branches, which may be called its western division :

-it <vv^jr<^^^
^"^ b'i"g south of the main river and east of the south branch,

^ a^<^ c..^^^..^^ Ou^^ ^^ -^^^—. ^tLs.-\j^^ "UU^ M^^..-^

ll
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which may be called its southern division. Along the river and its ^ccA-A^fX^nAaAAA

branches the city has grown up into magnificent i)roportions, having a ^y^ //

population of six hundred thousand souls. Running back from them
'riJ'

i- o-P
on both sides are avenues and streets lined with blocks of edifices, pub-

"^"^ 'f^i^--^^

lie and private, with stores and warehouses, and the immense variety iM^&^'^-'tZ^^ ^^

of buildings suited for the residence and tlie business of this vast popula- J^xxx^ na^^^

tion. These avenues and streets are connected by a trreat numbe r of ^^/^li/^
bridges, over which there is a constant passage of foot-passengers and /j, ^ . ^

of vehicles of all kin ds. A slight impediment to the movement causes cH^ dOi^^iM

the stoppage of a crowd of passengers and a long line of vehicles. x.^ QJUr^Pci^

The main business of the city, wliere the principal stores, ware- //r /t/aoaa/^^
houses, oflfices, and public buildings are situated, is in the southern ^^ .

division of the city ; and a large number of the persons who do busi- am'*^ i^mm

ness there reside in the northern or the western division, or in \X\e ,A~<AAAJtcU^-<M
~

suburbs. _ ^Jl/J^ o^^ \.

While this is the condition of business in the citj' on the land, the ,fi . -^

river and its branches are crowded with vessels of all kind s : sailing ^^ C'>r<f^^^

craft and steamers, boats, barges, and tugs, moving backwards and oa^-^j- tiXi,

forwards, and loading and unloading . Along the banks tliere are ryuMtji ^
docks, warehouses, elevators, and all the appliances for shipping and /yfQjxiaJx ^^
reshipping goods. To these vessels the uni-estricted navigation of the rrjf (ff aXi
river and its branches is of the utmost importance ; whi le to those who ^^^Yl^ ^ j

are compelled to cross the river and its branches the bridges a re a neces- /^ claZ*-^^^ V^(~

sity. The object of wise legislation is to give facilities to bolli, with 7^ YrC^ftA.
the least obstruction to either. This the city of Chicago has endeavored - -y

t^^;
^ ^ i^.^:(Mt.^x^

The State of Illinois, within which, as already mentioned, the river t^ rdU( ^^^

and its branches lie, has vested in the authorities of the city jurisdiction

over bridges within its limits, their construction, repair, and use, and /<-f~i7yi^
empowered them to deepen, widen, and change the channel of the ^^ /I ed

• stream, and to make regulations in regard to the times at which the't^^*'^ ^f—
bridges shall be kept open for the passage of vessels. Arxr^A/^ Jf^

Acting upon the power thus conferred, the authorities have endeav-^^-^^^^ /,

ored to meet the wants of commerce with other States, and the n eces- Uc^f£t^
^^'•^'^

sities o f the population of the city residing or doing business in differen t /^ • --t-

sections. For this purpose they have prescribed as follows : that "Bii--'^^''^ HiAA- t4.

tween the hou rs of six and seven o'clock in tiie morning, and half-past fi ve
7'^^^^'''^^^

T

and half-past six o'clock in the evening, Sundays excepted , it shall be ^,^4^^^'''

unlawful to open any bridge within the city of Cliicago ;
" and that ,/2.,^-^uOL

.

'" During the hours between seven o'clock in the morning and lialf-i>ast -jf- U.r\A/<A.

five o'cloctk in the even ing, it sh all be unlawful to keep open any bridge<^ (j

within the city of Chicago for the purpose of permitting vessels or jA^y^^^^-'^^

other crafts to pass through the same, for a longer period at any one f/. ef?-^*"^"^^^"

time than ten minutes, at the expiration of which period it shall be the '
' ^ j^

duty of the bridge-tender or other person in charge of the bridge to (Vis-
^^^-'^^ ^

play the proper signal , and immediately close the same, and keep it (g.aKA^^ »

closed for fully ten minutes for such persons, teams, or vehicles as may Jln^q//^

7iA€tdl (^<A^J- JcU C^ i^ ,^^\ t£ (Z^iTM^ ^-IIa. ^cJbL^
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p^^jJtrV^f^^f^ be waiting to pass over, if so much time shall be required ; when the

J yj said bridge shall again be opened (if necessary for vessels to pass ) J'or

^{)
^^

a like period, and so on alternately (if necessary) du ring the hours last

J-xrU/tA- ^'-^
aforesaid ; and in every instance where any such bridge shall be open

IjU-etaJ. '^-^ foi" tbe passage of any vessel, vessels, or other craft, and closed before

^ ,
-j~ .the expiration of ten minutes from the time of opening, said bridge

lA^'^^-^^'^ shall then, in every such case, remain closed for fully ten minutes, if

(m xL-f^c/^^ ~ necessary, in order to allow all persons, teams, and vehicles in waiting

--buijL ^V2>^^ *^ l^'*^®^
^^^'" ^^^^ bridge."

^'^ ^ The first of these requirements was called for to accommodate clerks,

(X-^^^ apprentice s, and laboring men seeking to cross the bridges, at the

e^ytvyiA^*^^^'^^^^^ hours named, in going to and returning from their places of labor. An}'

-^ ^ - _ unusual delay in the morning would derange their business for the day, .

'

\J. J and subject them to a corresponding loss of wages. / At the hours 5
^'^'^'^

"'*/ n specified there is three times — so the record shows— the usual number

jhjlx fl^i^'*-^
of pedestrians ^oing and returning that there is during other hours of

'^'^^^
. ^ [the day]./ The limitation of ten minutes for the passage of the draws

A(~t i/^cAA^y^ ^. vessels seems to have been eminentlj* wise and proper for the pro-

-tiwJL te^ction of the interests of all parties. Ten minutes is ample time for

/uti?x\jft-6l^'^
a'lY vesse1~to pass the draw of a bridge, and the allowance of more

/^^Jr^
time would subject foot-passengers, teams, and other vehicles to great

ffjcl^ cyi<dUA<^f^- inconvenience and delays.

'/Vt^^'^i' ,>v-<-*^ ^^^ complainant principally objects to this ten minutes' limitation,

and to the assignment of the morning and evening hour to pedestrians
OV\A^li/>^ and vehicles. I t insists that the navigation of the river and its branches

-Jjfj/v(^<AtA should not be thus delayed ; and that the rights of commerce by vessels

^^i ^^^iiiy\-a,\e paramount to the rights of commerce by any other way .

^kj But in this view the complainant is in error. The rights of each
-fix^^f^

• class ai-e to be enjoyed without invasion of the equal rights of oth ers.

f^y\A^-^^(^
' Some concession must be made on every side for the convenience and

M^^^^aaMthe harmonious pursuit of diflTerent occupations . Independently of an}*

(j constitutional restrictions, nothing would seem more just and reason-

/U^V^"^^ "^ able, or better designed to meet the wants of the population of an im-

pJ* tZw^/*-*^"^ mense city, consistently with the interests of commerce, than the ten

/cL/a>x
minutes' rule, and the assignment of the morning and evening hours

which the city ordinance has prescribed.

"ti(je.^J^/>T^vtAA.~ The power vested in the general government to regulate interstate

c . .Yyand foreign commerce involves the control of the waters of the United

States which are navigable in fact, so far as it may be necessary to in-

rC/O oa^mT g^,j,g tijeii- free navigation, when by themselves or their connection with

LXfjctt*^ other waters they form a continuous channel for commerce among the

-T* States or with foreign countries. The Daniel Ball, 10 Wall. 557. Such
^'^^'^

is tlie case with the Chicago River and its branches. The common-law

^(y-txio'-"'''-^ test of the navigability of waters, that the}' are subject to the ebb and

.t PjilJL^ flow of the tide, grew out of the fact that in England there are no

/ waters navigable in fact, or to any great extent, which are not also

/j^KaJj^ oa^ affected by the tide. That test has long since been discarded in this

A/O^o-o J^^AAX. /|^p»riNA>K ^jX^-fo^ \hr Ay<y..J^^^Ar^^ JiAff-e- \^<Kj^s-^atCtJf^
,
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country. Vessels larger than an}- which existed in England, when that AaZ^ ^'^^

test was established, now navigate rivers and inland lakes for more yxioy^Jb^
than a thousand miles be3ond the reach of any tide. That test only /f . /

becomes important when considering the rights of riparian owners to Ar<^'

the bed of the stream, as in some States it governs in that matter. j^A/tX'^'*-*'^^^
Thp riiifngrt River and its branches must, therefore, be deemed nav i- . , .

gable waters of the United States, over which Congress under its com- Y^ 'U--^^''*-'^^^*^

merci al power may exercise control to the extent necessary to protect,

preserve, and improve their free navigation.

But the States have full power to regulate within their limits matters

of internal police , including in that general designation whatever will L/\ru/' ayVL.

promote thej)e^ce, comfort, convenience, and prosperity' of their "peo-*^^ /

vAe. Tills paaier embraces the constructmi of roadsT Tennis," and '^-<^ ^

bridges, and the establishment of ferries, and it can generally be exer- 1J ^ti/i/i^iA^^Ji

cised more wisely by the States than by a distant authorit}'. They are ^ _. ^^
the first to see the importance of such means of internal communication, 4X,i<^tZ^^*^ ^^^

and are more deepl}' concerned than others in their wise management. r^ju(Xr\JU^
Illinois is more immediately affected by the bridges over the Chicago (j -

River and its branches than any other State, and is more directly con-y^ 'Tfy*-'^'*^^''^^

cerned for the prosperity of the city of Chicago, for the convenience ,x«,^c.c>^^yfYVM
~

and comfort of its inhabitants, and the growth of its commerce. And _ f^ c2a^
nowhere could the power to control the bridges in that city, their con- ^ .

struction, form, and strength, and the size of their draws, and the ^^^ ^^^^"^^^^

manner and times of using them, be better vested than with the State, H/J
^3^^^^ tjU^XAi

or the authorities of the city upon whom it has devolved that dut}'. ^
(}

When its power is exercised, so as to unnecessarih- obstruct the navi- ^yr v^ ^^

gation of the river or its branches, Congress may interfere and remove J^,y<^JtciXC^

ths obstruction. If the power of the State and that of the PYnleral /f ^ ^

government come in conflict, the latter must control and the former Ti^
yield. This necessarih' follows from the position given b}- the Cousti- -f/ (^ . S<^
tution to legislation in pursuance of it, as the supreme law of the land.

But until Congress acts on the subject, the power of the State over ^(/*^ -^^

bridges across its navigable streams is plenary. This doctrine has cltxc^-t<-^C^

been recognized from the earliest period, and approved in repeated ^ 'ttuu^^
cases, the most notable of which are Wilhon v. Tlie Blackbird Creek (;

Marsh Co., 2 Pet. 245, decided in 1829, and Gilman v. Philadelphia. ^ JU^<^
3 Wall. 713, decided in 1865. . . . [Here follows a statement of these ^ AfLKAri

two cases, and of Pound v. Turck, supra, p. 1978.] ^-^

The doctrine declared in these several decisions is in accordan cejj \^ jj\r ^'^

w i th the more genei-al doctrine now firmly established, that(tiie com -

^», .mercial power of Congress is exclusive of State authority only when

the subjects upon which it is exercised are nationalintheir character,

and admit and require uniformity of regulation affecting alike all the_______=^___=^___^___ La^-cXcrvi
^v State s. Upoji such subjects only that authority can act which can! '

^
iv> speak for the whole country . Its rion-action is therefore a declaration II

VA^o^,
^ that they shall remain free from all regulation. Welton v. iState oj ^ /> ^, ^^

Missouri, 91 U. S. 275 ; Henderson v. Mayor of New York, 92 Id. ^ ^<XM^^^^

Mobile v. Kimball, 102 Id. 691.
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On the other hand, where the, snbjeft.s on which the power may

be exercised are local in their nature or operation, or constitute mere

aids to commerce, the authority of the iState may be exerted for their

regulation and management until Congress interferes and supersed e

s

]t;^. . . [Here follows a quotation from Co. of Mobile v. Kimball, supra,

p. 1999.] ^^Ji
Bridges over navigable streams, which are entirely within the limitsrM'^^J

of a State, are of the latter [locall class . The local authority can j^iAfi^

better appreciate their necessity, am i can better direct the manner in

winch they shall be used and regulated than a government at a distan ce.

I t is, therefore, a matter of good sense and practical wisdom to leave

their control and management with the States, Congress having the

power at all times to interfere and supersede their authority whenever

they act arbitrarily and to the injury of commerce .

It is, however, contended here that Congress has interfered, and-by

its legislation expressed its opinion as to the navigation of Chicago

River and its branches ; that it has done so by Acts recognizing the

Ordinance of 1787, and by appropriations for the improvement of

the harbor of Chicago.

The Ordinance of 1787 for the government of the territory of the

United States northwest of the Ohio River, contained in its fourth

article a clause declaring that, " The navigable waters leading into the

Mississippi and St. Lawrence, and the carrying places between them,

sljall be common highways and forever free, as well to the inhabitants

of the said Territory as to the citizens of the United States and those

of any other States that may be admitted into the confederac}-, without

any tax, impost, or duty therefor."

The Ordinance was passed J uly 13. 1787, one^.;i:car_jiTd_neaT]j-_^

nronths b£ijQa:e_the Con stitution took effectj jind although it appears to

have been treated afterwards as in force in the Territory, except as

modified by Congress, and by the Act of May 7, 1800, c. 41, creating

the Territory of Indiana, and by the Act of Feb. 3, 1809, c. 13, creating

the Territory of Illinois, the rights and privileges granted by the Ordi-

nance are expressly secured to the inhabitants of those Territories
;

and although the Act of April 18,. 1818, o. 67, enabling the people of

Illinois Territorj' to form a Constitution and State government, and the

Resolution of Congress of Dec. 3, 1S18, declaring the admission of the

State into the Union, refer to the principles of the Ordinance accord-

ing to which the Constitution was to be formed, its provisions could not

control the authority and powers of the State after her admission.

Whatever the limitation upon her powers as a government whilst in a

territorial condition, whether from the Ordinance of 1787 or the legis-

lation of Congress, it ceased to have any operative for<'e, except as

voluntarily adopted b3'-herT-s»'fte-r-&lie became a State of the Union. On
her adimssioji.she.at once became- entitled to and possessed -ofL-alL the

rights of dominion and sovereignty- wiii<:;h. .belonged -to -tlie original

States. She was admitted, *o(l c»«14 lie admitted, ottJ3i>on 4.be same
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footing with them. The language of the Rosokition adniittino; her is

" on_an equal footing with the original States in all respects whatever."

3 Stat. 536. Eq uality of constitutional right and power is the con-

dition of all the States of the Union, old and new. Illinois, therefo re,

as was well observed by counsel, could afterwards exercise the same

power over rivers within her limits that Delaware exercised over Black-

bird Creek, and Pennsylvania over the Schuy lkill River. Pollard^

s

Lessee v. Hugan^ 3 How. 212; Permoli \. 1^'irst JIunictpalitT/, Id.

589 ; Strader'y. Graham, 10 Id. 82.

But aside from these considerations, we do not see that the clause of

the Ordinance upon which reliance is placed materially affects the ques-

tion before us. That clause contains two provisions : one that the

navigable waters leadiuo: into the Mississippi and the St. Lawrence

shal l be common highways to the inhabitants ; and the other, that

they shall be forever free to them without any tax, impost, or duty

therefor. The navigation of the Illinois River is free, so far as we are

informed, from any tax, impost, or duty, and its character as a com-

mon highway is not affected by the fact that it is crossed by bridges.

All highways, whether by land or water, are suljject to such crossings

as the publi c necessities and convenience may require, and their char-

acter as such is not clianged, if the crossings are allowed under reason-

able conditions , and not so as to needlessly obstruct the use of the

highways. In the sense in which the terms are used b}' publicists and

statesmen, free nav igation is consistent with ferries and bridges across

a river for the transit of persons and merchandise as the necessities

and convenience of the community may req uire. In Palmer v. Com-
viissioners of Cuyahoga County we have a case in point. There appli-

cation was made to the Circuit Court of the United States in Ohio for

an injunction to restrain the erection of a drawbridge over a river in

that State on the ground that it would obstruct the navigation of the

stream and injure the property of the plaintiff. The application was
founded on the provision of the fourth article of the ordinance men-
tioned. The court, which was presided over by Mr. Justice McLean,
then having a seat on this bench, refused the injunction, observing

that " This provision does not prevent a State from improving the

navigableness of these waters, by removing obstructions, or by
dams and locks, so increasing the depth of the water as to extend

the line of navigation. Nor does the ordinance prohibit the construc-

tiqn of any work on the river which the State may consider important

to commercial intercourse. A dam may ])e thrown over the river, pro-

vided a lock is so constructed as to permit boats to pass with little or

no delay, and without charge. A temporary delay, such as passing a

lock, could not be considered as an obstruction prohibited by the Ordi -

n;ince. " And again :
'^ A drawbridge across a navigable water is not

an obstruction. As this would not be a work connected with th e

na

v

igation of the river, no toll, it is supposed, could be charged for the

passage of boats . But the obstruction would be only momentary, to
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raise the draw ; and as such a work may be very important in a gen-

eral intercourse of a comtiuunty, r^o doubt is entertained as to the

power of the State to make the bridge." 3 McLean, 226. The same

observations may be made of the subsequent legislation of Congress

declaring that navigable rivers within the Territories of the United

States sliall be deemed public highways. Sect. 9 of the Act of Ma}'

18, 1796, c. 29 ; sect. 6 of the Act of March 26, 1804, c. 35.

A s to the appropriations by Congress , no money has been expended on

the improvement of the Chicago River above the first bridge fiom the

lake, known as Rush Street Bridge . No bridge, therefore, interferes

with the navigation of any portion of the river which has been thus im-

proved. But, if it were otherwise, i t is not perceived how the improvc-

ment of the navigability of the stream can affect the ordinary moans of

crossing it by ferries and bridges! The free navigation of a stream

does not require an abandonment of those means . To render the ac -

tion of the State invalid in constructing or authorizing the construction

of bridges over one of its navigable streams, the general govern ment

must directly Thterfere so" as'to sup'eiWde Its luthmTty" an^ annul what

|t hj:ip,dyn,c uj tlie matte r

.

It appears from the testimony in the record that the mone}- appropri-

ated b}- Congress has been expended almost exclusivel}' upon what is

known as the outer harbor of Chicago, a part of the lake surrounded by

breakwaters. The fact that formerly a light-house was erected where

now Rush Street Bridge stands in no respect affects the question. A
ferry was then used there ; and before the construction of the bridge

the site as a light-house was abandoned. The existing light-house is

below all the bridges. The improvements on the river above the first

bridge do not represent any expenditure of the government.

From any view of this case, we see no error in the action of the court

below, and this decree must accordingly be Affirmed}

1 In ^filler v. ^fa^/or of N. Y. et aJ., 109 U. S. 385 (1883), on an appeal from the

Circuit Court of the United States for the Southern District of New York, from a

decree dismissing the plaintiff's bill for an abatement as a nuisance of the great

" Brooklyn Bridge" across the East Biver from the city of New York, it appeared that

the bridge had been authorized by statutes of New Y'ork of 1867 and 1869, and by an

Act of Congress of 1869. In affirming the decree, the court (Field, J.) said :
" The

bridge, being constructed in accordance with the legislation of both the State and

Federal governments, must be deemed a lawful structure. It cannot, after such legisla-

tion, be treated as a ))ul)lic nuisance ; and however much it may interfere with the public

right of navigation in the East liiver, and thereby affect the profits or business of pri-

vate persons, it cannot, on that ground, be the subject of complaint before the courts.

The plaintiff is not deprived of his property nor of the enjoyment of it ; nor does he

from that cause suffer any damage different in character from the rest of the public.

He alleges that his business of a warehouse- keeper on the banks of the river above the

bridge will be in some degree lessened by the delay attending the passage under it of

vessels with high masts. The inconvenience and possible loss of business from this

cause are not different from that which others on the banks of the river above the bridge

may suffer. Every public improvement, whilst adding to the convenience of the

people at large, affects more or less injuriously the interests of some. A new channel

of commerce opened, turning trade into it from other courses, may affect the business

il
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and interests of persons who live on tlie old routes. A new mode of transportation

may render of little value old conveyances. Every railway in a new country inter-

feres with the business of stage coaches and side way taverns ; and it would not be

more absurd for their owners to complain of, and object to, its construction than for

parties on the banks of the East Kiver to complain of and object to the improvement

'which connects the two great cities on the liarbor of New York.

" Several cases have been before this court relating to bridges over navigable waters

of the United States, in which questions were raised as to the autliority by which the

bri(iges could be constructed, the extent to whicii they could be permitted to obstruct

the free navigation of the waters, and the right of private parties to interfere with tiieir

construction or continuance. In these cases all the (juestious presented in the case at

bar have been considered and determined, and what we hereafter say in this opinion

will be little more than a condensation of what was there declared. The power

vested in Congress to regulate commerce with foreign nations and among the several

States includes the control of the navigable waters of tiie United States so far as may

be necessary to insure their free navigation ; and by ' navigable waters of the United

States' are meant such as are navigable in fact, and wliich by themselves or their con-

nection with other waters form a continuous channel for commerce with foreign coun-

tries or among the States. The Daniel Ball, 10 Wall. .')57. East Kiver is such a

navigable water. It enters the harbor of New York and connects it with Long Island

Sound. Whatever, therefore, may be necessary to preserve or improve its navigation

the general government may direct ; and to that end it can determine what shall and

what shall not be deemed an interference with, or an obstruction to, such navigation."
. , a- tA ^.3G^

In Cardwfll v. Ameriran Dridcje Co., 11.3 U. S. 205 (1885), under an Act of the /y-^ufVO^'^
Legislature of California, a bridge had been built across the American River, below

j /*CcAJl^
the town of Folsom, in that State. That river was navigable for small steamboats and .

barges for thirty miles from its mouth at the Sacramento River, up to the town of ^^<_^C^ (/^coa. C(rvA.-

Folsom, and thus furnished a navigable outlet to other States and countries. The ^ •

plaintiff, a land-owner on the river below Folsom and above the bridge, owned a steam- ~^^^'^^'*'^'*^
'

boat and other vessels, and was seriously impeded, as he alleged, in his commercial
operations. He filed a bill praying for an injunction against maintaining the bridge

without a draw. It had no draw, and its height above extreme low water was fourteen

feet, and above extreme high water five feet. The defendant demurred. On an ap-

peal from a decree dismissing the bill, in affirming the decree, the court (Field, J.)

said :
" The questions thus presented are neither new nor difficult of solution. Except

in one particular, they have been considered and determined in many cases, of which the

most important are Wilson v. Blackbird Creek Marsh Co., 2 Pet. 245 ; Pennsijlrania v.

Wheeling Bridge Co., 13 How. 518, 564 ; Oilman v. Philadelphia, 3 Wall. 713 ; Pound v.

Tiirek, 95 U. S. 459 ; Escnnaba Co. v. Chicago, 107 U. S. 678, and ^filler v. Maifor of New
York, 109 U. S. 385. In these cases the control of Congress over navigable waters
within the States so as to preserve their free navigation under the commercial clause of

the Constitution, the power of the States within which they lie to authorize the construc-

tion of bridges over them until Congress intervenes and supersedes their authority, and
the right of private parties to interfere with tlieir construction or continuance, have
been fully considered, and we are entirely satisfied with the soundness of tlie conclusions

reached. They recognize the full power of the States to regulate witliin their limits

matters of internal police, which embraces, among other things, the construction, re-
*

pair, and maintenance of roads and bridges, and the establishment of ferries ; that tiie

States are more likely to appreciate the importance of these means of internal commu-
nication and to provide for their proper management, than a government at a distance

;

and that, as to bridges over navigable streams, their power is subordinate to that of

Congress, as an Act of the latter body is, by the Constitution, made the supreme law
of the land; but that until Congress acts on the subject tlieir power is plenary. When
Congress acts directly with reference to the bridges authorized by the State, its

will must control so far as may i)e necessary to secure the free navigation of the

streams. . . .

" These cases illustrate the general doctrine, now fully recognized, that the com-
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inercial power of Congress is exclusive of State authority only when the subjects upon
which it is exerted are national in their character, and admit and require unifurniity of

regulations affecting alike all the States ; and that wlien tlie subjects within that power
are local in their nature or operation, or constitute mere aids to commerce, the States

may provide for their regulation and management, until Congress intervenes and
supersedes their action.

" The complainant, however, contends that Congress lias intervened and expressed its

will on this subject by a clause in the Act of September 9, 1850 (9 Stat. 452), admitting
California as a State into the Union. [This clause is substantially the same as tliat in

the Ordinance of 1787, discussed in Escanaba Co. v. Chicai;o, supra, p. 2002. The court
comments upon that case and Pound v. Turck, supra, p 1978, and proceeds as follows

;]

" The clause, therefore, in tiie Act admitting California, quoted above, upon which
the complainant relies, must be considered, according to these decisions, as in no way
impairing tlie power which the State could exercise over the subject if the clause had
no existence. But independently of this consideration, we do not think the clause

itself requires the construction which the court below placed upon it, and wliich coun-

.sel urges so earnestly for our consideration. That court lield that the clause contains

two provisions,— one, that the Davigal)le waters sliall be a common highway to the
inhabitauts of the State as well as to citizens of the United States ; and the other,

that they shall be forever free from any tax, impost, or duty therefor; that these pro-

visions are separate and distinct, and that one is not an adjunct or amplific'ation of the

other. Possibly some support is given to that view by language used in the opin-

ion in Escanabii Co. v. Chicago. In that case all the bridges over the Chicago River

had draws for the passage of vessels, and we there held that a bridge constructed with

a draw could not be regarded within the Ordinance of 1787 as an obstruction to the

navigation of the stream. We were not required to express any further opinion as to

the meaning of the ordinance. But upon the mature and careful consideration whicli

we liave given in this case to the language of the clause in the Act admitting Cali-

fornia, we are of opinion that, if we treat the clause as divisible into two provisions,

thev must be constnied together as having but one object, namely, to insure a high-

way equally open to all without preference to any, and unobstructed by duties or tolls,

and thus prevent the use of the navigable streams by private parties to the exclusion

of the public, and the exaction of any toll for their navigation ; and that the clause

contemplated no other restriction upon the power of the State in authorizing the

construction of bridges over them whenever such construction would promote the con-

venience of the public. The Act admitting California declares that she is 'admitted

into the Union on an equal footing witli the original States in all respects whatever.'

She was not, therefore, shorn by the clause as to navigable waters within her limits of

anv of the powers which the original States possessed over such waters within their

limits. Decree affirmed."

In Hnse v. Glover, 119 U. S. 543, 548 (1886), the State of Illinois had improved the

navigation of the Illinois River by constructing a lock and dam, and proceeded to charge

tolls for the use of them. In sustaining the right of the State to do this, the court

(Field, J.) said : "The exaction of tolls for passage through the locks is as compen-

sation for the u.se of artificial facilities constructed, not as an impost upon the

navigation of the stream. The provision of the clause that the navigable streams

should be highways without any tax, impost, or duty, has reference to their navigation

in their natural state. It did not contemplate that such navigation might not be im-

proved bv artifi ial means, by the removal of oljstructions, or by the making of dams

for deepening the waters, or by turning into the rivers waters from other streams to

increase their depth. For outlays caused by such works the State may exact reasona-

ble tolls. They are like charges for the use of wharves and docks constructed to

facilitate the lauding of persons and freight, and the taking them on board, or for the

repair of vessels.

"The State is interested in the domestic as well as in the interstate and foreign com-

merce conducted on the Illinois River, and to increase its facilities, and thus augment

its growth, it has full power. It is only when, in the judgment of Congress, its action
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is deemed to encroach upon the navigation of the river as a means of interstate and

foreign commerce, that that body may interfere and control or supersede it. If, in the

opinion of the State, greater benefit would result to her commerce by the improvements

made, than by leaving the river in its natural state, — and on that point the State must

necessarily determine for itself, — it may autht)rize them, although increased incon-

venience and expense may thereby result to the busine.ss of individuals. The private

inconvenience must yield to the public good. The opening of a nevt^ liighway, or the

improvement of an old one, the building of a railroad, and many other works, in which

the public is interested, may materially diminish business in certain quarters and

increase it in others
;
yet, for the loss resulting, the sufferers have no legal ground of

complaint. How tlie highways of a State, whether on land or by water, shall be best

improved for the public good is a matter for State determination, sul)ject always to

the right of Congress to interpose in tlie cases mentioned. Spooner v. McConnell,

1 McLean, 337; Kellocjg v. Union Co., 12 Conn. 7; Thames Bank v. Lovell, 18 Conn.

.500 ; s. c. 46 Am. Dec. 332 ; McRai/no/ds v. Smallhoitse, 8 Bush, 447."

In a .similar case, Sands v. Mnnlstee River Imp. Co., 123 U. S. 288, 295 (1887), the

court (Field, J.) said :
" The Manistee River is wholly witliin the limits of Micliigan.

The State, therefore, can authorize any improvement wliich in its judgment will

enhance its value as a means of transportation from one part of the State to another

Tlie internal commerce of a State— that is, the commerce which is confined wholly

within its limits— is as much under its control as foreign or interstate commerce is

under the control of the general government; and, to encourage the growth of this

commerce and render it safe, the States may provide for the removal of obstructions

from their rivers and harbors, and deepen their channels, and improve them in other

ways, if, as is said in Count i/ of Mobile v. Kimha/l, the free navigation of those waters,

as permitted under the laws of the United States, is not impaired, or any system for the

improvement of their navigation provided by the general government is not defeated.

102 U. S. 691, 699. And to meet the cost of such improvements, the States may levy a
general tax or lay a toll upon all who use the rivers and harbors as improved. The
improvements are, in that respect, like wharves and docks constructed to facilitate

commerce in loading and unloading vessels. Huse v. Glover, 119 U. S. .543, 548.

Kegulations of tolls or charges in such cases are mere matters of administration,

under the entire control of the State."

In Ilarman v. Cfncago, 147 U. S. 396 (1893), on error to the Supreme Court of ^-i i

Illinois, there was an action against the city of Chicago, Illinois, to recover the sum of
t>aJ^ cc^^ «>^r-«»^

three hundred dollars paid by the phiintiff on compulsion, and under protest, for Q o^-^>-A. .

licenses for twelve steam tugs of which lie was the manager and owner.
On the trial of tlie case the issues were found for the defendant ; thereupon an appeal

was taken to tlie appellate court for the First DL^trict of the State of Illinois, and tliere

witliout argument the judgment was aflSrmed, and then an appeal was taken by tl.e

plaintiff to the Supreme Court of the State. Upon a hearing before that court the
judgment to the court below was reversed, and the ordinance of the city declared to be
invalid ; but upon petition a rehearing was granted, and tlie case was reargued. After
such reargument the judgment previously rendered by the court was set aside, and
the judgment of the uppellate court was afllrmed. The plaintiff thereupon brought
the case to this court upon a writ of error. Mr. C. E. Kremer and Mr. D. J. Sc/iu/jler,

for plaintiff in error ; ]\fr. John S. Miller, for defendant in error.

Mr. Justice Field, after stating the case, delivered the opinion of the court.

The question presented for determination is the validity of the ordinance of the city

of Chicago exacting a license from tlie plaintiff for the privilege of navigating the
Chicago River and its branches by tug-boats owned and controlled by him. The
Chicago River is a navigalde stream, and its waters connect with the harbor of Chicago,
and the vessels navigating the river and harbor have access by them to Lake Michio-an,

and the States bordering on the lake and connecting lakes and rivers. The tugs in

question, from the owner of which the license fees were exacted, were enrolled and
licensed in the coasting trade of the United States, under tlie provisions of the
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Revised Statutes prescribing the conditions of such license and enrolment. The
license is in the form contained in section 4321 of the Revised Statutes, in Title L,

under the head of " The Regulations of Vessels in Domestic Commerce." . . .

[The court here states the form and effect of the coasting license, and quotes from

Gihlions V. 0(/<ien, supra, p. 1800, and Foster v. Dacenport, 22 How. 244.]

Tliis ordinance is, therefoi-e, plainly and palpably in conflict with the exclusive power

of Congress to regulate commerce, interstate and foreign. The steam tugs are not con-

fined to any one particular locality, but may carry on the trade for which they are licensed

in any of the ports and navigable rivers of the United States. They may pass from the

river and harbor of Chicago to any port on Lake Michigan, or other lakes and rivers

connected therewith. As justly observed by counsel : The citizen of any of the States

bordering on the lakes who with his tug-boat, also enrolled and licensed for the coasting

trade, may wish to tow his or his neighbor's vessel, must, according to the ordinance,

before he can tow it into Chicago River, or any of its branches, obtain a license from

the city of Chicago to do so. The license of the United States would be insufficient to

give him free access to those waters. . . . [Here follows a statement of Moran v.

N. 0., infra, p. 1904 n., with quotations.]

In the light of these decisions, and many others to the same effect might he cited,

there can be no question as to the invalidity of the ordinance under consideration,

unless its validity can be found in the alleged expenditures of the city of Ciiicago in

deepening and improving the river. It is upon such alleged ground that the court

below sustained the judgment aud upheld the validity of the ordinance, and it is upon

that ground that it is sought to support the judgment in tliis court.

The decisions of this court in Hiise v. Glover, 119 U. S. 543, and in Sands v. Man-
istee River Improvement Co., 123 U. S. 288, are particularly referred to and relied upon.

The attempt is made to assimilate the present case to those cases from the fact that it is

conceded that the Chicago River is from time to time deepened for navigation pur-

poses by dredging under tlie direction and at the expense of the city. The license fee

provided for in the ordinance of the city is treated as in the nature of a toll or com-

pensation for the expenses of deepening the river. Rut the plain answer to this posi-

tion is that the license fee is not exacted upon any such ground, nor is any suggestion

made that any special benefit has arisen or can arise to tiie tugs in question by the

alleged deepening of the river. The license is not exacted as a toll or compensation

for any specific improvement of the river, of which the steam barges or tugs have the

benefit, but is exacted for the keeping, use or letting to hire of any steam tug, or barge

or tow-boat, for towing vessels or craft into the Chicago River, its branches and slips con-

nected tlierewith. The business of the steam barge or tow-boat is to aid the movement
of vessels in the river and its branches, and adjacent waters ; that is, to aid the com-

merce in which such vessels are engaged. [Hei-e follows a reference to Foster v.

Davenport, iibi supra, and a statement, with quotations, of Iluse v. Glover, 119 U. S. 543.

The opinion then proceeds :]

That case differs essentially from the one before us. It pointed out distinctly the

nature of the improvement ; the benefit which it extended to vessels was readily

perceptible, and no principle was violated, and no control of Congress over commerce,

interstate or foreign, was impaired thereby. Congress, by its contribution to the work,

had assented to it. The navigation of the river was improved and facilitated, and those

thus benefited were required to pay a reasonable toll for the increased facilities afforded.

Nothing of this kind is mentioned for consideration in the ordinance of Chicago. The
license fee is a tax for the use of navigable waters, not a charge by way of compensation

for any specific improvement. The grant to the city under which the ordinance was

passed is a'geheral one to all municipalities of the State. Waters navfgable in them-

selves in a State, and connecting with other navigable waters so as to form a waterway

to other States or foreign nations, cannot be obstructed or impeded so as to impair,

defeat, or place any burden upon a right to their navigation granted by Congress

Such right the defendants had from the fact that their steam barges and tow-boats

were enrolled and licensed, as stated, under the laws of the United States.

The case of Sands v. Manistee. River Improvement Co., 123 U. S. 288, does not have

any bearing upon the case under consideration. . . . No legislation of Congress was,
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GLOUCESTER FERRY COMPANY v. PENNSYLVANIA. 'Vi-^- »»
^^^^-^'^^

Supreme Court of the United States. 1885. a. r;iX«. *A>^'»-A;^^*^

[114 f7.-SM96.] 4^'^ h^~^ '

Tx M.arch. 1805. the Gloucester Ferry Compaiiv, the plaintiff in error "/fv^-n ^ A^^^"*^

here, wag incm-porRtfrl by the Lcg^islature of New Jersey to establish a. a yjii n

steamboat ferry from the town of Glouceste r, i n tiiat State, to the c it}''

'

of Philadelphia, in Pennsylyan ia, w ith a capital stock of $50,000, diyided 'U /3*u/« ,

into shares of $50 each. During that year it established, and has eyer -jj /i^^^^y^"^^'^^^^
since maintain ed, a ferry between those places, across tiie riyer Dela- .

/t/viTM-.

ware, leasing or ownina: steam ferry-boats for that purpose. At each *^ ^oT^
place it has a slip or dock on which passengers and freight are receiyed ^^ ^ ^oiAA^^d-^^^

and landed ; tlic one in Gloucester it owns, the one in Philadelphia it ^ ^ t^A^^^vA.

lease s. Its e ntire business consists in ferrying passengers and freight . ^ /Hi/f-
across the riyer between those place s. It has neyer transacted an\' (P-^'^'^^^

other business. I t does not own, and has neyer owned, any property , >t^^<? ^^ ^ '»

real or personal, in the city of Philadelphia other than the lease of the ^^-JijUz /C^ ^ V/-

slip or dock mentioned. Al l its other i)ro]jerty consists of certain real
^

•
^

estate in the county of Camden, New Jersey, needed for its business, <^-'^^ -^^
I

and steamboats engaged in ferriage . These boats are registered at the ]J^ r^^j^ 9-^.alk ~

port of Camden, New Jersey. It has neyer owned any boats regis-
i , ^ ()-^

tered at a port of Pennsylyania, and its boats are neyer allowed to f*^*^^^

remain in that State excei>t so long as may be necessary to discharge ^^ j^aaAa/U

and rccejye passengers and freight. « • ^^^^
In J uly, 1880, the Auditor-General and the Treasurer of the State of

^^^^^^^^^^
.

Pennsylvania stated an account against the company of taxes on i ts <tAr>^<y^^^'^-'^'^

c

a

pital stock, based upon its api)raised value, for the years 1865 to

1 879, both inclusive, finding the amount of $2,593.90 to be due the

Commonwealth. From tliis finding an appeal was taken to the Court j .^ .

of Common Pleas of Philadelphia, and was there heard upon a case cx*.^<A vAa>.'vW~

stated, in which it was stipulated that, if the court were of opinion that ~^ n a j-
the compan}' was liable for tlie tax, judgment against it in favor of the '^^^^ ^^
Commonwealth should be entered for the above amount; but if the aj^-u^ AX'^e/i^^"
court were of opinion that the company was not liable, judgment should . X. ft

be entered in its favor. ~~-CA aa^ ^•

A statute of Pennsylvania, passed June 7. 1879 ,
"• to provide revenue ^)o^^ oJii

b\M;tixation ," in its fourth section enacted as follows : [In substance W^j^. »-£ tt«

tiiat aU^coiporations, domestic or foreign, doing business or employing
capital in Pennsylvania , with certain exceptions, shall be taxed at ccr- '

^^^^'^'^

by the statute of Michigan, in that case interfered with, nor any right conferred, under i/lA^*-'-

the legislation of Congress, in the navigation of tlie river by licensed or enrolled -i/lho^ ajCx.<'(

vessels, imi)aired, defeated, or burdened in any respect. It was the improvement of a ^ p. \

river wholly within the State, and, therefore, until Congress took action on the subject, -^^^^ '^ ' \'
wholly under the control of the authorities of the State. County of Mobile v. Kimball, ^ A'jh''^ (t-f
102 U. S. 691, 699 ; Escanabn Co. v. Chicago, 107 U. S. 678.

'

Judgment reversed. ^ /M'^ '"\^

Compare s. c. below, 140 111. 374.— Ed.

[m^XAuJ. cx^ot tU f-^'Jl ;^^. .ij^^crA ^^t-c^ a.^<u^^^^-<MX>(

e^JlA/a.
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^-jj^^^j^gljj^stPt- tain specified rates. 1 It was under the authority of this Act that the

. . - ^ ' t:ixes in question were stated against the company by the Audilor-
^^^^^ ^^^

General and the State Treasurer.

Tlie Court of Common Fleas held that the taxes could not be lawfull j-

lev ied, for there was no other business carried on by the company in

H (X. 'v-a^vcirn.a^ Pennsylvania except the landing and receiving of passenoers and freight
,

^Jr /v cL^tkJi,
which is a part of the commerce of the country, and protected by the

Constitution from the imposition of burdens by State legislation. It ,

(f^-^ A^'iA-^^^^-^^ therefore, gave judgment in favor of the company . The case being

^^^^,_JJL4rn^JJt^ cat'ncd on a writ of error to the Supreme Court of the State, the judg-

vV N nient was reversed and iudgment ordered in favor of the Commonwealth
(trj\jii\s^^^^^^^f^ , for the amount mentioned. To review this^ latter judgment, the case

O-rv.^ cJU--^ '"'''* brought here.

^"^' Mr. John G. Johnso7i and Mr. Morton P. Henry., for plaintiff in

e.cx>v>^ ^ *-^ error ; Mr. Robert Snodgrass, Deput}' Attorney-General of Pennsyl-

^ *4 /iixjoo^^
vania, for defendant in error.

^^"''''"^^ Mr. Justice Field delivered the opinion of the court. He stated

ijij}uu^<>A^i-cn^^^^^ the facts as above recited, and continued :
—

^!> A "
-fir

'^^^ Supreme Court of the State, in giving its decision in this case,

(jv^ -^cA stated that the single question presented for consideration was whether

^^^ iZAu.dL.e:t~ the company did business within the State of Pennsylvania during the

, period for which the taxes were imposed ; and it held that it did do
r«^ (P*^ business there because it landed and received passengers and freight

o^^jLffv,^;^ at its wharf in Philadelphia, observing that its whole income was de-

^ (]^ rived from the transportation of freight and passengers from its wharf

j-^- /\j.ciy:iAn\ -
a.t Gloucester to its wharf at Philadelphia, and from its wharf at Phila-

txXyhi ci/»<CA<UA delphia to its wharf at Gloucester ; that at each of these points its main
^ business, namely-, the receipt and landing of freight and passengers,

X^^fv'tAM. V-z^A was transacted ; that for such business it was dei>endent as much upon

e //rj.'v^io ^^^ *^"^ place as upon the other ; that, as it could hold the wharf at

\) M * , Gloucester, which it owned in fee , only by purchase by virtue of the

--//^~/n /L statutory will of the Legislature of Jsew Jersey , _soJt could hold by

/jy I u
lease the one in Philadelphia only by the implied consent of the legisla-

(r^^^^Ji/i ,
AjM^^ ture of the Commonwealth ; and that, therefore, it

'•'- was dependent

^A 1 equally, not only for its business, but its power to do that business ,

~lJUjtA ^ f^^t^ upon both States, and might, therefore, be taxed by both." 98 Penn.

S. L.Q/:,- St. 105, 116.

Cd'^^^ As to the first reason thus expressed, it may be answered that the

^ fciJj^^f-^^^'^ lousiness of landing and receiving passengei's and freight at the wha rf

. r ~T7^f^ i'l Philadelphia is a necessary incident to, indeed is a part of, th eir

'v^ ^
trans|jortation across the Delaware River from New Jersey. AYithniif.

/D^tsXtA-^ it th at transportation would be impossible. Transportation implies

n r^Xo^^^ ^^^ taking up of persons or property at some point and putting them
down at another. A tax, therefore, upon such receiving and landing

<?cx_>.-^ -^^
~

of passengers and freight is a tax upon their transportation ; that

-{-oMijL/^ CK. is, upon the commerce between the two States involved in such

^ Xl^fW ~ transportation.
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It matters uol that the trans[)ortation is made in ferry-boats, which v -^ "f'a^
pass between the States every hour of the da}'. The means of tran s- .^ / -^

Ijortation of persons and freight between the States does not change C*a4 Vxiy^^^*^ ~

the character of the business as one of commerce, nor does the time ./'^i^ ^^^

witliin which the distance between the States ma}- be traversecT Com- 'j^ C-4^y^ .

raerce among the States consists of intercourse and traffic between their ^-. A 'a

citizens, and includes the transportation of persons and propert}-, and /^'^'^^(V
'

the navigation of public waters for that purpose, as well as the pur- y^^ c{ Xm '^

chase, sale, and exchange of commodities. The power to regulate tha t /?

commerce, as well as commerce with foreign nations, vested in Con- ^^ ^ jh-

gress, is the power to prescribe the rules by which it shall be governed, ^)'Ax>^-~fll

tliat is, tlie conditions upon whicli it shall be conducted
;
to determine J(^s^_,f\A/ /iAA.t*A^

when it shall be free and when subject to duties or other exactions. /

The power also embraces within its control all the instrumentalities by 1/ '•^''^^''^^^''"4/^

whic^h that commerce may be carried on, and the means bj- which it i/^ omaa-I

maj be aided and encouraged. The subjects, therefore, upon which (j^^^^a "ttttAA.

the power may be exerted are of infinite variet}'. AVhile with reference <

to some of them, which are local and limited in their nature or sphere C*^^ A^*^-

of operatiojl^ tlifi.States may prescribe regulations untU Congress inter- Ir^/u^^p-Vw-^iA

venes and assumes control of thein; y et, when they are nationa l in A 'jLt
thair character, and require uniformity of regulation atlecting aiiKe aTT ^

'i

tlue States^ the power of Congress is exclusive^ Necessarily tliat power

^kaM alone can prescribe regulations which are to govern the whole country.

.,^t^\And it needs no argument to show that the commerce with foreign na- -4~£^ STadbi.^ tions and between the States, which consists in the transportation of

persons and property between them, is a subject of national character, \3^<x^ OCt.xA.

and requires uniformity of regulatio n.'V Congress alone, therefore, can . .

^'^'^^~ deal with such transportation ; /f

i

ts non-action is a declaration that it ^^ ^:^-'V\\X

% /^ctM sh all remain free from burdens iTnposcd by Stat^leoiislation.// Qthel-- A3A/0-^r-*/r^jO

flfl y^
^ wise, there would be no protection against conflicting regulations of v)

"y different States, each legislating in favor of its own citizens and pro- '^M,J^J\X jU\~
^^ ducts, and against those of other States. It was from apprehension

^

yviyiAe of such conflicting and discriminating State legislation, and to secure OL ^A.<t^^^

^tK^^ uniformity of regulation, that the power to regulate commerce with li j^n/^,o/\_,

-^ _ foreign nations and among the States was vested in Congress.
5^

Nor does it make any difference whether such commerce is carried y^-Ov ia^-i/k

^ - on by individuals or by corporations. Welton v. Missouri^ 91 U. S. - ^

in nm- 275 \ Mobile v. Kimball, 102 U. S. 691. As was said in Fcml v. Vir- '^ ^^^^'^

IfvL.'i.
ginia, 8 Wall. 168, at the time of the formation of the Constitution, a ^t^^^^ vUa.

J large part of the commerce of the world was carried on b}' corporations ; a jL

and the East India Compan}-, the Hudson Bay Company, the Hamburgh ^^^
,

^ ^ Compan}-, the Levant Company, and the Virginia Compaii}- were men- A-^^ct^lA/V

t<Lev\. tioned as among the corporations wMiich, from the extent of their opera- r^^^y^^^i^x.

^j^^^;^;;^^^
tions, liad become celebrated throughout the commercial world. The \_/ ^
grant of power is general in its terms, making no reference to the t^^^^^^

agencies b}' which commerce may be carried on. It includes commerce (f^A^^Y^ ycJ^
b}' whomsoever conducted, whether by individuals or by corporations.

" '

\><Xy^;J^JiKJLyt^ jAmw^ - «!w2\ aA
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At the present da3', nearly all enterprises of a commercial character,

requiring for their successful management large expenditures of money,

are conducted by corporations. The usual means of transportation on

the public waters, where expedition is desired, are vessels propelled

b\' steam ; and the ownership of a line of such vessels generallj- re-

quires an expenditure exceeding the resources of single individuals.

P^xcept in rare instances, it is only l\v associated capital furnished by

persons united in corporations, that the requisite means are provided

for such expenditures.

As to the second reason given for the decision below, that the cora-

pan}' could not lease its wharf in Philadelphia except b}- the implied

consent of the legislature of the Commonwealth, and thus is dependent

upon the Commonwealth to do its business, and therefore can be taxed

there, it may be answered that no foreign or interstate commerce can

be carried on with the citizens of a State without the use of a wharf, or

other place within its limits on which passengers and freight can be

landed and received, and the existence of power in a State to impose a

tax upon the capital of all corporations engaged in foreign or interstate

commerce for the use of such places would be inconsistent with and en-

tirely subversive of the pow-er vested in Congress over such commerce.

Nearly all the lines of steamships and of sailing vessels between the

United States and England, France, Germany, and other countries of

Europe, and between the United States and South America, are owned

bj- corporations ; and i f by reason of landing or receiving passengers

and freight at wharves, or other places in a State, they can be taxed

hy the State on their capital stock on the ground that they are thereby

doing business wathin her limits , the taxes which may be imposed may
embarrass, impede, and even destroy such commerce with the citizen s

of the State . I f such a tax can be levied at all, its amount will rest in

the discretion of the State . It is idle to say that the interests of the

State would prevent oppressive taxation. Those engaged in foreion

and interstate commerce are not bound to trust to its moderation in

that respect ; they require security. And they ma}- rely on the powder

of Congress to prevent any interference by the State until the act of

commerce, the transportation of passengers and freight, is completed.

Th_e. only interference of the State with the landing and receiving off

passengers and freight, which is permissible, is confined to sucli \uea.s-' .-yi^oM

ures as will prevent confusion among the vessels, and collision between.^^^^^
them, insure their safety and convenience, and facilitate the discha i-gei /Cjritj

or receipt of their passengers and freight, which fall under the general^ Lji^Jti

head of port regulations, of which we shall presently speak . ... ^ (jvJm
It is true that the property of corporations engaged in foreign or g

interstate commerce, as well as the property of corporations engaged

in other business, is subject to State taxation, provided always it be

within the jurisdiction of the State. As said by Chief Justice Marshall

in McCuUoch v. Maryland, 4 Wheat. 316, 429, "all subjects over

which the sovereign power of a State extends are objects of taxation
;

mJ
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but those over which it does not extend are, upon the soundest princi-

ples, exempt from taxation. This proposition may ahuost be pro-

nounced self-evident." . . .

In the recent case of Commomoealth of Pennsylvania v. Standard

Oil Co.^ 101 Penn. St. 119, the liability of foreign corporations doing

business within that State is elaborately considered by its Supreme
Court. The corporation was doing business there, and it was con-

tended on the part of the Commonwealth that tlie tax should be im-

posed upon all of the capital stock of the company ; while on the other

side it was urged that only so much of the stock was intended, by the

statute, to be taxed as was represented bj' property of the comi)any in-

vested and used in the State. In giving its decision the court said that

it had been repeatedl}' decided and was settled law that a tax upon the

capital stock of a company is a tax upon its property and assets (citing

to that effect a large number of decisions) ; tliat it was undoubtedly

competent for the legislature to lay a franchise or license tax upon for-

eign cor|)orations for the privilege of doing business within the State,

bu t that the tax in that case was in no sense a license tax ; that the

State had never Granted a license to the Standard Oil Com|)any to do

bu siness tliere. but merely taxed its property, that is, its capital stock ,

to the extent that it brought such property within its borders in tlie

transaction of its business ; that the position of the Commonwealth
,

tha,t a foreign corporation entering the State to do business brought
its entire capital, was ingenious but unsound ; that it was a fund a-

men tal principle that, in order to be taxed, the person must have a

domicil in the State, and the thing must have a situs therein ; tliat pe r-

sons and ))ro|)erty in transitu could not be taxed ; that the domi cil of

a corporation was in the State of its origin and it could not emigrate
to another sovereignty ; that the domicil of the Standard Oil Company
was in Ohio, and when it sent its agents into the State to transact

business it no more entered the State in point of fact than any other

foreign corporation, firm, or individual who sent an agent there to

open an office or branch house, nor brought its capital there construc-

tively ; tliat it would be as reasonable to assume that a business firm

in Oliio brought its entire capital there because it sent its agent to

establish a branch of its business, as to hold that the Standard Oil

Company, by employing certain persons in the State to transact a por-

tion of its business, thereby brought all its property or capital stock

within the jurisdiction of the State ; that there was neither reason nor
authority for such a proposition ; that the company was taxable only

to the extent that it brought its property within the State : and tliat

i ts cap ital stock, as mentioned in the Act of tlie Legislature, must be
construed to mean so much of the capital stock as was measured by
the property actually brought within the State by the comi^any in the

transaction of its business. The justice who delivered the opinion of

the court added, speaking for himself, that he conceded the power of

the Commonwealth to exclude foreign corporations altogether from her
VOL. II. — 127
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borders, or to impose a license tax so heavy as to amount to the same

tiling ; but he denied, great and searching as her taxing power is, that

she could tax either persons or property not within her jurisdiction.

" A foreign corporation," he said, •' has no domicil here, and can have

none ; hence it cannot be said to draw to itself the constructive posses-

sion of its property located elsewhere. There are a large number of

foreign insurance companies doing business here under license from the

State. Some of them have a very large capital. It is usually invested

at the domicil of the company'. If the position of the Commonwealth is

correct, she can tax the entire property of the Royal Insurance Com-

pany, although the same is located almost wholly in England, or the

assets of the New York Mutual, located in New York."

Under this decision there is no property held by the Gloucester Ferry

Company, which can be the subject of taxation in Pennsylvania, exceut

the lease of the w^harf in that State. Whether that wharf is taxed to

the owner or to the lessee it matters not, for no question here is in-

volved in such taxation. It is admitted that it could be taxed by the

Slate according to its appraised value. The ferry-boats of the company

arc registered at the port of Camden in New Jersey, and according to

the decisions in Hays v. 2he Pacific JIail /Steamship Co., and in

Morgan v. Parham, they can be taxed only at their iiome por t. Ac-

cording to the decision in the Standard Oil Comjjany case, and by the

general law on the subject, the company has no domicil in Fennsyl-
-f^^^^

vania, and its capital stock representing its property is held outside of y ^
its limits . It is solely, tlierefore, for the business of the company in ^

'j

landing and receiving passengers at thfe Wharf In FllHildelplll^ TlLltTThe "^

tax is laid, and that business, as already said, is an essential parF of h^i^
the'transportatioii i)et\veeii the Estates of Aew Jersey and i^eniis\lvania,

which is itself interstate eomme rccl While it is conceded that the prop-i

erty in a State belonging to a foreign corporation engaged in foreign)

or interstate commerce may be taxed equall}' with like property of a/

domestic corporation engaged in that business, we are clear that a tax

or other burden imposed on the properly of either corporation because

it is used to carry on that commerce, or upon the transportation of per-

1

sons or property, or for the navigation of the public waters over which I

the transportation is made, is invalid and void as an interference with, i

and an obstruction of, the power of Congress in the regulation of such ,

commerce. This proposition is supported by many adjudications. ...
[Here the court comments upon Glhhons v. Or/den., sxipra., p. 1799,

Steamship Co. v. Port Wardens, 6 Wall. 31, The State Freight Tax,
15 Wall. 232, and Henderson v. Mayor of N. Y., supra, p. 19G1.]

These cases would seem to be decisive of the character of the business

which is the subject of taxation in the present case. Receiving and
landing passengers and freight is incident to their transportation. With-
out .lifitlij'hei:e„ could be ji.Q..such. thing as their transportation across the

river Delajy.are. The transportation, as to passengers, is not completed
until, as said jn the Henderson case, they are disembarked at the pier
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of the city to which they are carried ; and, as to freight, until it is

landed upon such pier. And all restraints by exactions in the form of

taxes upon such transportation, or upon acts necessary to its comple-

tion, are so many invasions of the exclusive power of Congress to regu-

late that portion of commerce between the States.

The cases where a tax or toll upon vessels is allowed to meet the

expenses incurred in improving the navigation of waters traversed by

them, as by the removal of rocks, the construction of dams and locks

to increase the depth of water and thus extend the line of navigation,

or the construction of canals around falls, rest upon a different princi-

]jle. The tax in such cases is considered merely as con:ipensation fo r

the additional facilities thus provided in the navigation of the waters.

Kellogg v. Union Co., 12 Conn. 7 ; lliames jBatik v. Lovell, 18 Conn.

500 ; 3Iclieynolds v. Smallhoiise, 8 Bush. 447.

Upon similar grounds, what are termed harbor dues or port charges,

exacted by the State from vessels in its harbors, or from their ow ners,

for other than sanitary puri)oses, are sustained. We say for c)ther than

sanitary purposes ; for the power to prescribe regulations to protect the

heahh of the communitj', and prevent the spread of disease, is incident

to all local municipal authority , however much such regulations may
interfere with the movements of commerce. But, independently of such

measures, the State may prescribe regulations for the governmen t of

vessels whilst in its harbors ; i t may jjrovide for their anchorage or

mooring, so as to prevent confusion and collision ; it may design ate

the wharves at which they shall discharge and receive their passen-

gers and cargoes, and require their removal from the wharves when

not thus engaged, so as to make room for other vessels . It may ap -

poi nt officers to see that the regulations are carried out, and im pose

penalties for refusing to obey the directions of such officers ; and it ma>'

impose a tax upon vessels sufficient to meet the exj^euses attendant

upon the execution of the regulations. C The authority for establishing

regulations of this character is found in the right and duty of the

supreme power of the State to provide for the safety, convenient use,

and undisturbed enjoyment of property within its limits ; and charges

incurred in enforcing the regulations may i)roperIy be considered as

compensation for the facilities thus furnished to the vessels. Vander-

bilt V. Adams, 7 Cowen, 349, 351. Should such regulations interfere

with the exercise of the commercial power of Congress, they may at

any time be superseded by its action. It was not intended, however ,

by the grant to Congress to supersede or interfere with the powe r of

the States to establish police regulations for the better protection and

enjoyment of property. Sometimes, indeed, as remarked by Mr. Cooley,

the line of distinction between what constitutes an interference with

commerce and what is a legitimate police regulation is exceedingly dim

and shadowy, and he adds :
" It is not doubted that Congress has the

power to go beyond the general regulations of commerce which it is

accustomed to establish, and to descend to the most minute directions
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if it slial l be deemed advisable, and that to whatever extent ground

shall be covered by those directions, the exercise of State yjower is

excluded . Congress may establish police regulations as well as the

States, confining their operations to the subjects over which it is given

con trol by the Constitution ; bu t as the general police t)ower can better

be exercised under the provisions of the local authority, and mischiefs

are not likely to spring therefrom so long as the power to arrest collision

resides in the National Congress, tUp regulations which are made by

Coiigre ss do not often exclude the establishment of others by the State

covering very many particulars." Coolej's Constitutional Limitations,

732.

The power of the States to regulate matters of internal police includes

the establishment of ferries as well as the construction of roads and

bridges. In Glbbo?is v. Ogden, Chief Justice Marshall said that laws

respecting ferries, as well as inspection laws, quarantine laws, health

laws, and laws regulating the internal commerce of the States, are

comi)onent parts of an immense mass of legislation, embracing ever}--

thing within llie limits of a State not surrendered to the general govern-

ment ; but in this language he plainly refers to ferries entirely witliin

the State, and not to ferries transporting passengers and freight between

the States and a foreign countr}- ; for the power vested in Congress, he

says, comprehends every species of commercial intercourse between the

United States and foreign countries. No sort of trade, he adds, can be

carried on between this country and another to which the power does

not extend ; and what is true of foreign commerce is also true of

commerce between States over tlie waters separating them. Ferries

between one of the States and a foreign con ntry cannot be deemed

,

therefore^ beyond the control of Congress under the commercial pow er.

They are necessarily governed by its legislation on the importation and

exportation of merchandise and the immigration of foreigners, that is,

are subject to its regulation in that respect ; and if they are not beyond

the control of the commercial power of Congress, neitlier are ferries

over waters separating States. Congress has passed various laws

respecting such international and interstate ferries, the validity of

which is not open to question. It has provided that vessels used

exclusiveh' as ferry-boats, carrying passengers, baggage, and mer-

chandise, shall not be required to enter and clear, nor shall their

masters be required to present manifests, or to pay entrance or clear-

ance fees, or fees for receiving or certifying manifests; "but the}'

shall, upon arrival in the United States, be required to report such

baggage and merchandise to the proper officer of the customs, accord-

ing to law," Rev. Stat. § 2792 ; that the lights for ferr3--boats shall

be regulated by such rules as the Board of Supervising Inspectors of

Steam Vessels shall prescribe, Rev. Stat. § 4233, Rule 7 ; that any
foreign railroad compan}- or corporation, whose road enters the United
States by means of a ferry or tug-boat, may own such boat, and that

it shall be subject to no other or different restrictions or regulations in

1
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such employment than if owned by a citizen of the United States, Rev.

Stat. § 4370 ; that the hull and boilers of every ferry-boat propelled by

steam shall be inspected, and provisions of law for the better security

of life, which may be applicable to them, shall, by regulations of the

supervising inspectors, be required to be complied with before a certifi-

cate of inspection be granted ; and that the}' shall not be navigated

without a licensed engineer and a licensed pilot, Rev. Stat. § 4426.

It is true that, from the earliest period in the history of the govern-

ment, the States have authorized and regulated ferries, not only over

waters entirely within their limits, but over waters separating them
;

and it may be conceded that in many respects the States can more

advantageously manage such interstate ferries than the general govern-

ment ; and that the privilege of keeping a ferry, with a right to take

toll for passengers and freight, is a franchise grantable by the State,

to be exercised within such limits and under such regulations as may
be required for the safety, comfort, and convenience of the public.

Still the fact remains that such a ferry is a means, and a necessary

means, of commercial intercourse between the States bordering on

their dividing waters, and it must, therefore, be conducted without the

i

m

position by the States of taxes or other burdens upon the commerce

between them. Freedom from such impositions does not, of course , im-

ply exemption from reasonable charges, as compensation for the carriage

of persons, in the way of tolls or fares, or from the ordinary taxation to

which other property is subjected, an}' more than like freedom of trans-

portation on land implies such exemption. Reasonable charges for the

use of propety, either on water or land, are not an interference with

the freedom of transportation between the States secured under th

e

commercial power of Congress. Packet Co. v. Keokuk, 95 U. S. 80 ;

Packet Co. v. St. Louis, 100 U. S. 423; Vicksburg v. Tobin, 100

U. S. 430 ; Packet Co. v. Catlettsbiirg, 105 U. S. 559 ; Traiuportatlon

Co. V. Parkersburg, 107 U. S. 691. That freedom implies exemption

from charges other than such as are imposed by way of compensation

for the use of the property employed, or for facilities afforded for its use,

or as ordinary taxes upon the ^'alue of the property . How conflicting

legislation of the two States on the subject of ferries on waters dividing

them is to be met and treated, is not a question before us for considera-

tion. Pennsylvania has never attempted to exercise its power of estab-

lishing and regulating ferries across the Delaware River. Any one, so

far as her laws are concerned, is free, as we are informed, to establish such

ferries as he ma}- choose. No license fee is exacted from ferry-keepers.

She merely exercises the right to designate the places of landing, as she

does the places of landing for all vessels engaged in commerce. The
question, therefore, respecting the tax in the present case, is not compli-

cated by any action of that State concerning ferries. However great her

power, no legislation on her part can impose a tax on that portion of

interstate commerce which is involved in the transportation of persons

and freight, whatever be the instrumentality by which it is carried on.
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1 1 follows that upon the case stated the tax imposed upon the ferry

company was illegal and void .

The ju d<j::ment of the Supreme Court of the State of Pennsylvania

m ust, therefore, be reversed, and the cause remanded for further pro-

ceedings in conformity ,with this opinion.^

-^ V y ^ ^ TV /BROWN et al. v. HOUSTON et al.

J I I -0 ' /Supreme Court of the United States. 188o.

'^IfjM- u>^^**- This was a suit in the nature of a bill in equity to restrain the defend-

~Ia^LmJ ^^ ants , who were defendants in error here, from collecting a tax, imposed

+— ^^t,e^^rKipon_j)ersonal property by the authorities of the State of Louisiana.

The facts which make the case are stated in the opinion of the court.

^^^'^^''^'y^^^^^j- Mr. Charles W. Hornor., for plaintiffs in error ; no argument or
yi/lr- •|p'>"

^ brief, for defendants in error.

^.^yt^ytiA^ /lA Mr. Justice Bradley delivered the opinion of the court.

j<yay>- cufJjr^ This suit was brought b}- the plaintiffs in error in the Civil District

^ Court for the Parish of Orleans, State of Louisiana, 30th December,
A-"^

- r^ 1880, to enjoin the defendant, Houston, from seizing and selling a cer-

y/^ica^ / . ^^jj^ j^^ ^^ ^^jjj |-,eiQiigi|^g to the plaintiffs, situated in New Oi-leans.

^ 4U-<^-j~ They alleged in their petition that the}- were residents and did business

(Trix'i.A^^'-^i^ in Pittsburg, State of Pennsylvani a ; that Houston, State tax collector

^ Ttji o<f - of the upper district of the Parish of Orleans, had officially notified

-v Brown & Jones, the agents of the plaintiffs in New Orleans , that they
J^'^y ^"^ (Brown & Jones) were indebted to the State of Louisiana in the sum

cV^ .^C- y^^ of $3o2.80. State tax for the year 1880 upon a certain lot of Pittsburg

^/|- \/^cL/^ fLT^^ coal, assessed as their property , and valued at $58,800 ; that they

^r..K (Brown & Jones) were delinquents for said tax , and that he, said tax

collector, was about to seize, advertise, and sell said coal to pay said

. r. tax, as would appear by a cop}' of the notice annexed to the petition.

PJL^, -vv<M^'^The plaintiffs alleged that they were not indebted to the State of

,1 , /NjobklAA
Louisiana for said tax ; that they were the sole owners of the coal, and

were not liable for any tax thereon, having paid all taxes legally du e

•^ j\i/JJ\s>-^^^^ for the year 1880 on said coal in Pennsylvania; and that the said conl

-LL^ Q^,,^gj^^.vw^as simply under the care of Brown & Jones as the agents of tlie pla in-

tiffs in New Orleans, for sale. They further alleged that said coal was
f^^fVSA^i':^^*^

ixiined in Pennsylvania, and was exported from said State and imported

1 111 Tiifjtcell et al. v. Eagle Pass. Fern/ Co. 74 Texas, 480,494 (1889) , in sustain-

in g, the right of the State to grant a ferry franchise on the Rio Grande Elver bet\Y ceii

Texas and Mexico, the court (Gaines, J.), considers Glouc. Fern/ Co. v. Pa. and also

Coni(:a>/ V. Taylor's. Ex'r, supra, ]p. 1906, and adds :
" If the establishment of a ferry

ovpr a ri , er separating two States is not an interference with interstate commerce, the

establishment of one over a boundary between the State and a foreign country is not
an interference with foreign commerce." — Ed.
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in to the State of Louisiana as their pvoperty, and was then (at tlic time
q ,

of the petition), and had always remained , in its originai condition, and -^ '^
j^^^ix^u^^^tAr^

never had been or become mixed or incorporated with other property in i^^ c.tfwviA->-«^^-^*'

the State of Louisiana. That when said assessment was made, the said . , qjfoeXc^-
coal was afloat in tlie Mississippi River in the parish of Orleans, in the ^^^^

'

original condition in which it was exported from Pennsylvania, and thc^y^fTtv^i/i/V
agents, Brown & Jones, notified the board of assessors of the parish'''

that the coal did not belong to them, but to the plaintiffs, and w-as held 'j'^-^oix^iAruxA

as before stated, and was not subject to taxation, and protested against ^.^^^^^ /i i/

the assessment for that purpose. The plaintiflTs averred that the f^ny/J
assessment of the tax and an}- attempt to collect the same were illegal

and oppressive, and contrary to the Constitution of the United States, ^^fpiu<=> ^i^^ °^^^

Article 1, section 8, paragraphs 1 and 3, and section 10,. paragraph 2; >>^^^ U
they therefore prayed an injunction to prevent the seizure and sale of ^ \l j

the coal, which, upon giving the requisite bond, was granted. . . . 6*^-^^^// /'

The defendant answered with a general denial, but admitting the 'jr- ^
assessment of the tax and the intention to sell the property for pay- ' -^ ^ -^
ment thereof.

The plaintiffs, to sustain the allegations of their petition, produced irr^-rUAy^

two witnesses. George F. Rootes testified that he was the general ,-^tu'*'^
agent and manager of the business of Brown & Jones in New Orleans ; /7/cL^/5'^i^a(

that when the assessment complained of was made, the firm had paid -^ ^yoJtiuCk -

the State taxes due upon their capital stock, and had paid State and ^^"^^

city licenses to do business for tliat year; that, at the time of the "o^^t^^^t^
,

assessment of the tax in question, the coal upon which it was levied ,^ aaJH -^^^^^^^^"^

was in the hands of Brown <& Jones, as agents for the plaintiffs, for ^ tt^a/t
sale, having just arrived from Pittsburg, Pennsylvania, by flat-boats,

and was on said boats in which it arrived and afloat in the Mississippi Vr tA^ip(

River ; that it was held b}- Brown & Jones to be sold for account of
, c^^^ZJt. '^^

the plaintiffs by the boat load, and that since then more than half of it /«// . /
had been exported from this country on foreign steamships and the '^^ '

.

balance sold into the interior of the State for plantation use by the -CluA LA^
flat-boat load. Samuel S. Brown, one of the plaintiffs, testified that lJ y*^

the plaintiffs were the owners of the coal in question ; that it was f /
mined in plaintiffs' mine in Allegheny Count}-, Pennsylvania; that a-<-^ T^ /^v^ —

tax of two or more mills was paid on it in Pennsylvania as State tax_ ' ^ /p^^yfi^.

thereon, in the year 1880, being the tax of 1880 ; that a tax was also (/ .

paid on it to the County of Allegheny for the year 1880; that it was 0.04 tnr 'T'-^ -

shipped from Pittsburg, Pennsylvania, in 1880, and was received in 'J k. .

New Orleans in its original condition and in its original packages, and *^ '^ t-^^.

still owned by the plaintiffs. No other proof was offered in the case.
f::> a^ ajLA^c^

The Louisiana statute of April 9, 1880, Act No. 77, under which the . w j 1

assessment was made, provided as follows :
—

//^'Y^'
" Section 1. That for the calendar year 1880, and for each and every ' ^^^y ,U/i^

succeeding calendar 3'ear, there are hereby levied annual taxes, amount-

ing in the aggregate to six mills on the dollar of the assessed valuation c ^^'^
hereafter to be made of all propert\- situated within the State of Louis- , .

I
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iana, except such as is expvessl}- exempted from taxation by the (State)

Constitution."

The exemptions fi'om taxation under the Constitution of Louisiana

do not affect the question.

Upon the case as thus made the District Court of the parish dissolved

the injunction and dismissed the suit. On appeal to the Supreme Court

of Louisiana, this judgment was affirmed, and the case is now here by

writ of error to the judgment of the Supreme Court. . . .

The constitutional questions here presented were argued in the Su-

preme Court of Louisiana, and in what manner the subject was viewed

b}' that court may be seen by the following extracts from its opinion,

Brown v. Houston, 33 La. Ann. 843, filed as part of the judgment.

The court said :
—

"First. Tills Act [Act No. 77 of 1880] does not in its terms dis-

criminate against the products of other States or the property of the

citizens of other States, but subjects all propert}- liable to taxation

found within the State, whether of its own citizens or citizens of other

States, whether imported from other States or produced here, to the

same rate of taxation. . . .

" Second. The coal in question was taxed in common with all other

property found within the State. We held in the case of Citi/ of

New Orleans v. Eclipse Towhoat Co., recenth" decided hy us, but not

reported,^ that the clause in the Federal Constitution giving to Con-

gress the power to regulate commerce with foreign nations and among

the States had no immediate relation to or necessarj- connection with

the taxing power of a State. Every tax upon property, it is true, may

affect more or less the operations of commerce, by diminishing the

profits to be derived from the subjects of commerce, but it does not for

that reason amount to a regulation of commerce witliin the meaning of

the Federal Constitution, and such is the doctrine laid down by the

Supreme Court of the United States. State Tax on Railway Gross

Receipts, 15 Wall. 284, at page 293. . . .

" Third. This tax cannot be regarded as a duty or impost levied by

the State on imports. To give such a construction to it, and to recog-

nize the alleged prohibition contended for, would create an exemption

for all goods and merchandise and property of every kind and descrip-

tion brought into the State for sale or use. and by such construction

destroy a main source of revenue to the State. As we had occasion to

show in the case referred to, the word ' imports' used in the Constitu-

tion has been construed to apply not to property bi'ought or imported

from other States of the Union, but solely to imports from foreign

countries. Woodruff \. Parham, 8 Wall. 123; Pervear\. Comrnon-

ivealt/i, 5 Wall. 475, 479. . .
."

In approaching the consideration of the case we will first take up the

1 Note by the Court. — The judgment in this case was reversed by this court in

Moran v. New Orleans, 112 U. S. 69, 75.
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last objection raised b}' the plaintifT in error, namely, that the tax was

a duty on imports and exports. . . .

But in holding, with the decision in Woodruff v. Parham, that

goods carried from one State to another are not imports or exports

within the meaning of the clause which prohibits a State from laying

any impost or duty on imports or exports, we do not mean to be under-

stood as holding that a State may levy import or export duties on goods

imported from or exported to anotlier State. We only mean to say

that the clause in question does not prohibit it. Whether the laying

of such duties by a State would not violate some other provision of the

Constitution, that, for example, which gives to Congress the power to

regulate commerce with foreign nations, among the several States, and

with the Indian tribes, is a different question. This brings us to the

consideration of the second assignment of error, which is founded on

the clause referred to.

The power to regulate commerce among the several States is granted to

Congress in terms as absolute as is the power to regulate commerce with

foreign nations. If not in all respects an exclusive ix)wer ; if, in the

absence of Congressional action, the States may continue to regulate

matters of local interest only incidentally affecting foreign and inter-

state commerce, such as pilots, wharves, harbors, roads, bridges, tolls,

freights, etc., still, according to the rule laid in Cooley v. Board of
Wardens of Philadelphia^ 12 How. 299, 319, the power of Congress

is exclusive wherever the matter is national in its character or admits

of one uniform S3'stem or plan of regulation ; and is certainly so far

exclusive that no State has power to make any law or regulation which

will affect the free and unrestrained intercourse and trade between the

States, as Congress has left it, or which will impose any discriminating

burden or tax upon the citizens or products of other States, coming or

brought within its jurisdiction. All laws and regulations are restrictive

of natural freedom to some extent, and where no regulation is imposed

by the government which has the exclusive jjower to regulate, it is an

indication of its will that the matter shall be left free. So long as- Con -

gress does not pass any law to regulate commerce among the several

S

f

ates, it thereby indicates its will that that commerce shall be free

and untrammelled ; and any regulation of the subject by the States is

repugnant to such freedom . This has frequentl}- been laid down as

law in the judgments of this court. In Welton v. State of Missouri,

91 U. S. 282, Mr. Justice Field, speaking for the court, said: "The
fact that Congress has not seen fit to prescribe an}- specific rules to

govern interstate commerce does not affect the question. Its inaction

on this subject, when considered with reference to its legislation with

respect to foreign commerce, is equivalent to a declaration that inter-

state commerce shall be free and untrammelled." . . . To the same
purport, and on the same subject generally, see Gibbons y. Ogden,

9 Wheat. 1, 209 ; License Cases, 5 How. 5C4, 575, 592, 594, 600, 605
;

Passenger Cases, 7 How. 282, 407, 414, 419, 445, 462-464 ; Crandall
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V. Nevada, 6- Wall. 35, 41-49; Paul v. Virginia, 8 Wall. 168, 182-

184 ; Wardx. Maryland, 12 Wall. 418, 430-431 ; State Tax on Eail-

loay Receipts, 15 Wall. 284, 293 ; The Lottaivanna, 21 Wall. 558,

581 ; Henderson v. Mayor of Neio York, 92 U. S. 259 ; Sherlock v.

Ailing, 93 U. S. 99 ; Railroad Co. v. Ilusen, 95 U. S. 465 ; Cook v.

Pennsylvania, 97 U. S. 566 ; Guy v. Baltimore, 100 U. S. 434

;

Tiernan v. Rinker, 102 U. S. 123; Packet Co. v. Catlettsburg, 105

U. S. 559 ; Transportation Co. v. Parkershurg, 107 U. S. 691, 701 ;

and see Moran v. New Orleans, 112 U. S. 69. . . . In short, it mav be

laid down as the settled doctrine of this court, at this da}', that a State

can no more regulate or impede commerce among the several States

than it can regulate or impede comn)erce with foreign nations.

This being the recognized law, the question then arises whether the

assessment of the tax in question amounted to any interference with,

or restriction upon the free introduction of the plaintiffs' coal from the

State of Pennsylvania into the State of Louisiana, and the free disposal

of the same in commerce in the latter State ; in other words, whether

the tax amounted to a regulation of, or restriction upon, commerce
among the States ; pr only to an exercise of local administration under

the general taxing power, which, though it may incidentally affect the

subjects of commerce, is entirely witliin the power of the State until

Congress shall see fit to interfere and make express regulations on the

subjec t.

As to the character and mode of the assessment, little need be added

to what has already been said. It was not a tax imposed upon the

c(>al as a foreign product, or as the product of another State than

Louisiana, nor a tax imposed by reason of the coal being imported or

brouglit into Louisian a, nor a tax imposed whilst it was in a state of

transit through that State to some other place of destination. It was

i

m

posed after the coal had arrived at its destination and was put up for

sale. The coal had come to its place of rest, for final disposal or use ,

and was a commodity in the market of JNew Orleans . It miglitTon

-

tiniie in that condition for a year or two years, or on ly for a d;iy . It

had become a part of the general mass of property in the State, and as

s

u

ch it was taxed for the current year (1880), as all other property

in the City of New Orleans was taxed. Under the law, it could not be

taxed again until the following year. It was subjected to no discrim -

in .ation in favor of goods which were the product of Louisiana, or good s

which were the property of citizens of Louisiana. It was treated in

exactly the same manner as such goods were treated

.

It cannot be seriously contended, at least in the absence of any Con-

gressional legislation to the contrary', that all goods which are the

product of other States are to be free from taxation in the State to

which they may be carried for use or sale. Take the City of New
York, for example. When the assessor of taxes goes his round, must

he omit from his list of taxables all goods which have come into the

city from the factories of New England and New Jerse}', or from the

I
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pastures and grain-fields of the West? If he must, what will be left

for taxation? And how is he to distinguish between those goods which

are taxable and those which are not? With the exception of goods

imported from foreign countries, still in the original packages, and

goods in transit to some other place, wh}' ma}' he not assess all prop-

erty aUke that may be found in the city, being there for the purpose of

remaining there till used or sold, and constituting part of the great

mass of its commercial capital, — provided always, that the assessment

be a general one, and made without discrimination between goods the

product of New York, and goods the product of other States? Of

course the assessment should be a general one, and not discriminative

between goods of different States. The taxing of goods comino; t'lom

other States, as such, or by reason of their so coming, would be a dis-

crim inating tax against tliem as imports, and would be a regulation of

in terstate commerce , inconsistent with tliat perfect freedom of trade

which Congress has seen fit should remain undisturbed . But if, after

their arrival within the State ,
— that being their place of destination

fo r use or trade, — if, after this, they are subjected to a general tax

laid alike on all property within the city, we fail to see how such a tax

-

ing can be deemed a regulation of commerce which would have the

objectionable effect referred to.

We do not mean to say that if a tax-collector should be stationed at

every ferr}' and railroad depot in the City of New York, charged with the

duty of collecting a tax on every wagon load, or car load of produce

and merchandise brought into the cit}', that it would not be a regula-

tion of, and restraint upon interstate commerce, so far as the tax should

be imposed on articles brought from other States. We think it would

be, and that it would be an encroachment upon the exclusive powers

of Congress. It would be very different from the tax laid on auction

sales of all property indiscriminateh', as in the case of Woodrujf v.

Parhain, which had no relation to the movement of goods from one

State to another. It would be ver}' different from a tax laid, as in the

present case, on propert}' which had reached its destination, and had

become part of the general mass of propert}' of the citj', and which was

onl}' taxed as a part of that general mass in common with all other

propert}' in the city, and in precisely the same manner.

When Congress shall see fit to make a regulation on the subiect of

property transported from one State to another, which may have the

effect to give it a temporary exemption from taxation in the State to

which it is transported , it will be time enough to consider any conflict

that may arise between such regulation and the general taxing laws o f

the State. In the present case we see no such conflict, either in the law

itself or in the proceedings which have been had under it and sustained

by the State tribunals, nor any conflict with the general rule that

State cannot pass a law which shall interfere with the unrestricted free-

dom of commerce between the States. . . .

The judgment of the Supreme Court of Louisiana is Affirmed.

'f
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WALLING V. MICHIGAN.

Supreme Court of the United States. 1886.

[116 U. S. 446.]

In 1875 the Legislature of the State of Michigan passed an Act

relating to the sale of liquors in that State to be shipped into the State

by persons not residing therein, known as Act No. 226 of the Session

Laws of 1875, of which the following is a copy :
—

'' An Act to impose a tax on the business of selling spirituous and

intoxicating, malt, brewed, and fermented liquors in the State of

Michigan to be shipped from without this State." . . .

In addition to the foregoing Act there was another independent law

in operation in Michigan in 1883, being an Act passed Ma}- 31, 1879,

entitled " An Act to provide for the taxation of the business of manu-

facturing and selling spirituous and intoxicating, malt, brewed, or

fermented liquors," and to repeal a previous Act for the same purpose,

passed in 1875. Sess. Laws of 1879, 293. The Act of 1879 was

amended by an Act passed May 19, 1881. Howell's Annotated Stat-

utes, §
128*^1. " . . .

It was not contended that this Act altered or affected the Act of

1875, on which the prosecution against Walling was based, except so

far as it might have the effect of removing the discrimination against

the citizens or products of other States, which would be produced by

the Act of 1875 standing alone. The counsel for the State contended

that the effect of the Act of 1881 was, not onl}* to annul an}- such dis-

crimination, but to create a discrimination against the citizens and

products of Michigan in favor of the citizens and products of other

States. Whether this was so is a question discussed in the opinion.

In June, 1883, Walling, the plaintiff in error, was prosecuted under

the Act of 1875, No, 226, being charged in one count of the complaint

with selling at wholesale without license, and in another count with

soliciting and taking orders for the sale, without license, and at whole-

sale, of spirituous and intoxicating liquors, to be shipped from out of

the State, to wit, from Chicago, in the State of Illinois, into the State

of IMichigan, and furnished and supplied to citizens and residents

of said State by Cavanaugh & Co., a firm doing business in Chicago,

not residents of Michigan, and not having its principal place of business

therein. The prosecution was instituted in the Police Court of Grand

Rapids, and Walling was convicted and sentenced to pay a Gne, and to

be imprisoned in default of payment. He appealed to the County Cir-

cuit Court, in which the case was tried by a jury, who, under the charge

of the court, rendered a verdict of guilt}-. Exceptions being taken, the

case was carried to the Supreme Court of Michigan, which adjudged

that there was no error in the proceedings, and directed judgment to be
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entered against the respondent. The decision of the Supreme Court

was Imniiiht here by writ of error. . . .

Mr. 0. W. Powers, for plaintiff in error ; 3fr. J. J. Van Riper,

Attorne\'-General of the State of Michigan, for defendant in error.

Mr. Justice Bradley delivered the opinion of the court. After

stating the facts in the language reported above, he continued :
—

The single question, now before us for consideration, is, whether the

statute of LS75 is repugnant to the Constitution of the United States.

Taken by itself, and without having reference to the Act of 1881, it is

very difficult to find a plausible reason for holding that it is not repug-

nant to the Constitution. It certainly' does impose a tax or duty on

persons who, not having their principal place of business within the

State, engage in the business of selling, or of soliciting the sale of, cer-

tain described liquors, to be shipped into the State. If this is not a

discriminating tax levelled against persons for selling goods brought

into the State from other States or countries, it is difficult to conceive

of a tax that would be discriminating. It is clearly within the decision

of Weltonv. Missouri, 91 U. S. 275, where we held a law of the State

of Missouri to be void wliich laid a pedler's license tax upon persons

going from place to place to sell patent and other medicines, goods,

wares, or merchandise, not the growth, product, or manufacture of that

State, and which did not laj- a liite tax upon the sale of sitailar articles,

the growth, product, or manufacture of Missouri. The same principle

is announced in Ilinson v. Lott, 8 Wall. 148 ; Ward v. J'laryland, 12

Wall. 418 ; Guy v. Baltimore, 100 U. S. 434, 438 ; County of 3tohile

V. Kimball, 102 U. S. 691, 697; Webber v. Virgitiia, 103 \]. S. 344.

A discriminating tax imposed b}' a State operating to the disadvan-

tage of the products of other States when introduced into the first-men-

tioned State, is, in effect, a regulation in restraint of commerce among
the States, and as such is a usurpation of the power conferred b}- the

Constitution u[)on the Congress of the United States.

We have so often held that the power given to Congress to regulate

commerce with foreign nations, among the several States, and with tlie

Indian trilies, is exclusive in all matters which require, or onlv admit
of, general and uniform rules, and especially as regards any impediment
or restriction upon such commerce, that we deem it necessary meielv to

refer to our previous decisions on the subject, the most important of

which are collected in £roiim x. Houston, 114 U. S. 622,631, and
need not be cited here. We have also repeatedly held tliat so long as

Congress does not pass any law to regulate commerce among the sev-

eral States, it thereby indicates its will that such commerce shall be

free and untrammelled ; and that any regulation of the subject by the

States, except in matters of local concern only, is repugnant to such

freedom. Welton v. Missouri, 91 U. S. 275, 282; Coimty of Moh'iU
V. Kimball, 102 U. S. 691, 697; Brown v. Houston, 114 U. S. 622,

631. In Mr. Justice Johnson's concurring opinion in the case of Gib-

bons V. 0(jden, 9 Wheaton, 1, 222, his whole argument (which is a very
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able one) is based on the idea that the power to regulate comraerce

with foreign nations and among the several States was by the Consti-

tution surrendered by the States to the United States, and thejefore

must necessarily' be exclusive, and that where Congress has failed to

restrict such commerce, it must necessarily* be free. He says :
" Of

all the endless variet}' of branches of foreign commerce, now carried

on to ever}' quarter of the world, I know of no one that is permitted

by Act of Congress, an}' otlierwise than by not being forbidden."

''The grant to Livingston and Fulton interferes with the freedom of

intercourse among the States." The same sentiment was expressed

])y Mr. Justice Grier in his opinion in the Passenger Cases, 7 How.
"283, 4G2, where he says :

" And to what weight is that argument en-

titled, which assumes, that because it is the polic}' of Congress to leave

this intercourse free, therefore it has not been regulated, and each

State may put as many restrictions upon it as she pleases?" And one

of the four propositions with which the opinion concludes is as follows,

to wit: "4th. That Congress has regulated commerce and intercourse

with foreign nations and between the several States, by willing that it

shall be free, and it is, therefore, not left to the discretion of each

State in the Union either to refuse a right of passage to persons or

property through her territory, or to exact a dut}' for permission to

exercise it."

The argument of these eminent judges, that where Congress has

exclusive power to. regulate commerce, its non-action is equivalent to a

declaration that commerce shall be free (and we quote their opinions

for no other purpose), seems to be irrefragable. Of couise the broad

conclusions to which they arrive, that the power is exclusive in all

cases, are subject to the modifications established by subsequent de-

cisions, such as Cooley v. The Board of Wardens, 12 How. 299, and

others.

The law is well summarized in the opinion of this court delivered by

Mr. Justice Field in Counti/ of Mobile v. Kimball, 102 U. S. G91, 697.

. . . [Here follows a quotation from that case.]

Many State decisions might also be cited in which the same doctrine

is announced. . . . [Here the court quotes from Iliggins v. Three

Hundred Cases, 130 Mass. 1, 31 ; /State y. Farhush, 72 Me. 493, 495
;

iState v. North, 27 Mo. 464, 471, 476.] See also JVorris v. Boston,

4 Met. (Mass.) 282, 293 ; s. c. in error, among the Passenger Cases,

7 How. 283; Oliver v. Washington 3fi/ls, 11 Allen, 268; Fierce

v. The State, 13 N. H. 536, 582; 3IcGuire v. Parker, 32 La. Ann.
832 ; Wiley v. Parmer, 14 Ala. 627 ; Scott v. Watkins, 22 Ark. 556,

564 ; State v. McGiunis, 37 Ark. 362 ; State v. Browning, 62 Missouri,

591 ; Daniel v. Richmond, 78 K}'. 542.

In view of these authorities, especially the decisions of this court on
the subject, we have no hesitation in saving that the Act of 1875, under

which the prosecution against Walling was instituted, if it stood alone,

without any concurrent law of Michigan imposing a like tax to that I

I
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which it imposes upon those engaged in selling or soliciting the sale of

iiqiiors the produce of that State, would be repugnant to that clause of

the Constitution of the United States which confers upon Congress the

power to regulate commerce among the several States.

The question then arises whether the Act of 1879, as amended b}'

that of 1881, has removed the objection to the validity of the Act of

1875. We have carefully examined that Act, and have come to the

conclusion that it has not done so. We will briefly state our reasons for

this conclusion.

The counsel for the State suppose that the Act of 1881 imposes a

heavier tax on Michigan dealers in liquors of domestic origin than that

imposed by the Act of 1875 on those who deal in liquors coming from

outside of the State, and, hence, that if there is anj' discrimination it is

against the domestic and in favor of the foreign dealer or manufac-

tured article. We do not think that this position is correct. Let us

compare the two Acts.

Of course the Act of 1875 does not assume to tax non-resident per-

sons or firms for doing business in another State. They are subject to

taxation in the States where thej^ are located. It is the business of

selling for such non-resident parties, or soliciting orders for them for

sale in Michigan of liquors imported into the State, that is the object of

taxation under the law ; and an}' person engaged in those employments,

or either of them, is subject to the tax of three hundred dollars per

annum. Now, is such a tax, or any tax imposed upon those who are

engaged in the like employment for persons or firms located in Michi-

gan, selling or soliciting orders for the sale of liquors manufactured in

that State? Clearly not. The tax imposed b\^ the Act of 1881 is a tax

on the manufacturer or dealer. He is taxed in the city, township, or

village in which his distillery or principal place of business is situated.

He is subject to a single tax of five hundred dollars per annum. No
tax is imposed on his clerks, his agents, or his drummers, who sell or

solicit orders for him. The}' are merely his servants, and are not

included in the law. It is he, and not the}', whose business is the

manufacture or sale of liquors, and who is subject to taxation under

the law. Whereas the drummers and agents of the foreign manufac-

turer or dealer, located in Illinois or elsewhere, are all and each of

them subject to the tax of three hundred dollars per annum. In the

one case it is a single tax on the principal ; in the other it is a tax, not

on the principal, for he cannot be taxed in Michigan, but on each and

all of his servants and agents selling or soliciting orders for him. The
tax imposed by the Act of 1875 is not imposed on the same class of

persons as is the tax imposed b}' the Act of 1881. That this must
give an immense advantage to the product manufactured in Michi-

gan, and to the manufacturers and dealers of that State, is perfectl}'

manifest.

It is suggested by the learned judge who delivered the opinion of the

Supreme Court of Michigan in this case, that the tax imposed by the
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Act of 1875 is an exercise by tlie Legislature of Michigan of the police

power of tiie State for the discouragement of the use of intoxicating

liquors, and the preservation of the health and morals of tlie people.

This would be a perfect justification of the Act if it did not discrimi-

nate against the citizens and products of other States in a matter of

commerce between the States, and thus usurp one of the prerogatives

of the National Legislature. The police power cannot be set up to

control the inhibitions of the Federal Constitution, or the powers of the

United States Government created thereby. JV^ew Orleans Gas Co. v.

Louisiana Light Co., 115 U. S. 650.

Another suggestion in the opinion referred to is, that, although the

tax imposed by the Act of 1875 may be a regulation of the introduction

of spirituous liquors from another State into the State of Michigan, yet

that regulation is not prohibition, and that there is nothing in the Act
that amounts to prohibition. The language of the court is: "The
statute does not prohibit the introduction and sale of liquors made out-

side of the State. It simply taxes the person who carries on the busi-

ness here by making sales in this State. It in no way interferes with

the introduction of the liquors here. It tolerates and regulates, but

seeks not to prohibit. I think in this case no question can be success-

fully made under the clause of the Constitution until the point has been

reached where regulation ceases and prohibition begins." We are un-

able to adopt the views of that learned tribunal as here expressed. It

is the power to '
' regulate " commerce among the several States which

the Constitution in terms confers upon Congress ; and this power, as

we have seen, is exclusive in cases like the present, where the subject

of regulation is one that admits and requires uniformity, and where an}'

regulation affects the freedom of traffic among the States.

Another argument used by the Supreme Court of Michigan in favor

of the validity of the tax is, that it is merel}' a tax on an occupation

which, it is averred, the State has an undoubted right to impose, and

reference is made to Brovm v. Maryland., 12 Wheat. 419, 444 ; Nathan
V. Louisiana, 8 How. 73, 80 ; Pierce v. New Hampshire, 5 How.

593; Hinson v. Lott, 8 Wall. 148; Machine Co. v. Gage, 100 U. S.

676. None of these cases, however, sustain the doctrine that an occu-

pation can be taxed if the tax is so specialized as to operate as a dis-

criminative burden against the introduction and sale of the products

of another State, or against the citizens of another State.

We think that the Act in question operates as a regulation of com-

merce among the States in a matter within the exclusive power of Con-

gress, and that it is for this reason repugnant to the Constitution of the

United States, and void Judgment reversed.

The Chief Justice did not sit in this case, nor take any part in the

decision.
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COE V. ERROL. ^"M^ ~ ^ - ^/, -(y

Supreme Court of the United States. 1886

—

li Ay,J\^tjtj\^ 'C-tXvv<

In September, 1881, Edward S. Coe filed a petition in the Supremi /|^/r«^^ ^^*'^^

Court of New Hampshire for the count}- of Coos, against the town of_iy_ /\,,A>n^ -

Errol, for an abatement of taxes, and therein, amongst other things,
^^ ^

alleged that on the 1st of April, 1880, he and others, residents of Maine ^^^'^^^ ^'

and Massachusetts, owned a large number of spruce logs that had been / U tIAJ,iLA2\JL
drawn down the winter before from Wentworth's location, in New Ilamp- ^ ^
shire, and placed in Clear Stream and on the banks thereof, in the town frVy^iaAJL.

of Errol, county of Coos, New Hampshire, to be from thence floated ^, -// ^y_/£ot~

down the Androscoggin River to the State of Maine, to be manufac- '^ "'

tured and sold ; and that the selectmen of said Errol for that yeaY X't/^ ayO'^l^^~

appraised said logs for taxation at the price of $6,000, and assessed j7/r{ l^jl^ fV^

thereon State, county, town, and school taxes, in the whole to the y/ J^Ar^l/k^

amount of $120, and highway taxes to the amount of $60. A further ^

/h4L n (^^^/i^
allegation made the same complaint with regard to a lot of spruce logs (jIaM^'^^
belonging to Coe and another person, which had been cut in the State X^^ 4^€jSo*<

of Maine, and were on their way of being floated to Lewiston, Maine, /

to be manufactured, but were detained in the town of Errol by low
.

/

water. Similar allegations were made with regard to logs cut the fol-
f/7'^'^^i'*^

lowing year, 1880, and drawn from Wentworth's location, and part of JJjTC^^ c'-m^*^

them deposited on lands of John Akers, and part on land of George C. Tk g/iA*-^

Demeritt, in said town of Errol, to be from thence taken to the State of ^ , ifjjjA
Maine; and, also, with regard to other logs cut in Maine and floated

'^
'

<^ ''
^

down to Errol on their passage to Lewiston, in tlie State of Maine, and^^ixxi^ ^ ^
both which classes of logs were taxed by the selectmen of Errol \n(Lj * Jd /hto

the year 1881. The petition also contained the following allegations,
'^^^^'"^^''^^^'^^

to wit:— 7^/<r^
" Said Coe further says that said logs of both years, so in the Andro- (j

scoggin River, have each j-ear been taxed as stock in trade in said Lew-'^^^ '^'^ nx/>^

iston, to said Coe and Pingree, and said Coe claims and represents that ^^^jic{ ^^
none of said logs were subject to taxation in said Errol for the reason ^ ^

~f/

that they were in transit to market from one State to another, and also

because they had all been in other ways taxed. iJ/Of^^^ <^^^^

" That said Androscoggin River, from its source to the outlet of the (JMnjuni /St/i^-

Umbagog Lake in the State of New Hampshire, through said State and /j ^
through the State of Maine to said Lewiston, is now, and for a long time /^^tt/^jf"'^

has been, to wit, for more than twenty years last past, a public highway Ji^j^^ Z^

for the floatage of timber from said lakes and rivers in Maine, and from ^ , y/
the upper waters of said Androscoggin River and its tributaries in New ^^^ j n
Hampshire down said river to said Lewiston, and has been thus used by IT*-^^^*^^^ k

the petitioner and his associates in the lumber business for more than -ij -Aw
twenty' years last past." '
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- . ^ Without further pleading, the parties made an agreed case, the im-

^JcxAAL ^-wM. portant part of which was as follows, to wit :
—

tJl
'

rji>.
" It is agreed that the facts set forth in the petition are all true except

d what is stated as to the taxation of the logs as stock in trade in Lewis-

sJbe^ • ton, Maine; and if that is regarded b}' the court as material, the case

is to be discharged and stand for trial on that point. It is agreed that

"^i^R- CAXAAM/^ upon this petition the legality of the taxation is intended to be brought

-~^ . +- before the court for adjudication, and all formal objections to the pro-
.^-^^"-^^^'^^

ceedings in the town meeting, &c., and all other matters of form, are

5l/^LU.-o-0^~tfc«^*"^vvaived, and we submit the matter to the court for a legal adjudication

^Axyi_ ^^ ^^ whether or not any or all of the taxes shall be abated.
^''^

> , " And it is agreed that for many years the petitioner and his associates

/^ A>vt<iAl/T»^^ln the lumber business have cut large quantities of timber on their lands

^ «^ ' ^-j- in Maine and floated them down the said lakes and rivers in Maine and
^^ down the Androscoggin River to the mills at said Lewiston ; and timber

^tLx) r^jQ u^ thus cut has always lain over one season, being about a year, in the

1 -+ ivn(U"OSCOggin niver, in tnis Diaie, eiiner in rL,rroi, i>»uminer, or luuan
;

rvWV ^/]k^AA^|»^
^j^j j^j^g timber referred to in this petition as having been cut in Maine

Ar-^-vv>^ XS-^- h^d lain over in Errol since the spring or summer before the taxation,

'^
^ according to the above custom." . . . [The case here sets forth the judg-

-aXmtva. ment of the Supreme Court of New Hampshire that the tax on logs cut

Qi j^ ^ in Maine be abated, and the tax on logs cut in New Hampshire be

sustained. The petitioner filed a bill of exceptions, and the case came
1 <^^xVl C^e-'^'-fi- up on error.]

r -K f A-icaX ^^'' ^^'^'^^y ^^'^y^ood, for plaintiff in error; 3fr. /S. H. J^ond, for

(J defendant in error.

»i it**. ^fiAA^A- j^j^ Justice Bradley delivered the opinion of the court. After

_ ^^ rw\OL/x,a_-. stating the facts in the language above reported, he continued

:

K I, . The case is now before us for consideration upon writ of error to the
^5-^/>vv©^.^>^ Supreme Court ofNew Hami)shire, and the same points that were urged

-fl nJtjahi before that court are set up here as grounds of error.
^^

The question for us to consider, therefore, is, whether the products

fUjuJspjif^ <*^ of a State (in this case timber cut in its forests) are liable to be taxed

. -^ like other property within the State, though intended for exportation to

another State, and partially prepared for that purpose by being deposited

rtv» Kijjoux.- at a place of shipmen t, such products being owned bv persons residing

-_(i . in another State.

(M'^^''*'*'^

.

We have no difficulty in disposing of the last condition of the question,

"f^^x^'sdb'.^fw namel}-, the fact (if it be a fact) that the property was owned b}- persons

^ . residing in another State ; for, if not exempt from taxation for other
^^^ ^^K'^Am^^^-'*-^

i-easons, it cannot be exempt bv reason of being owned by non-yesiden ts

(j^c^ aj^a^JjX of the State. We take it to be a point settled beyond all contradiction

^ ' '
(, or question, that a State has jurisdiction of all persons and things within

1 *'^^
.

its territory which do not belong to some other jurisdiction, such as the

, /;^£a^ "vAclvj^i* rep^resenta.tives of foreign governments , with their houses and effec ts,

'

~ivu-A
and property belonging to or in the use of the government of the United

^^^
States. . If the owner of personal propert3' within a State resides in

aaxJO^'^^
ill.)

/x/^^k^ /-^ ^~-
Q
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another State which taxes hiin for that property as part of his general

estate attached to his person, this action of the latter State does not in

tlie least affect the right of the State in which the property is situated

to tax it also. It is hardl}' necessar}- to cite authorities on a point so

elementar}'. The fact, therefore, that the owners of the logs in question

were taxed for their value in Maine as a part of their general stock in

trade, if such fact were proved, could have no influence in the decision (TMaaxa. xaX -

of the case, and may be laid out of view.
^iTA>v<j(yx ^

We recur, then, to a consideration of the question freed from this

limitation : Are the products of a State, though intended for exporta-

tion to anotlier State, and partially prepared for that inu'ijose by being

deposited at a place or poi't of shipment within the State, liable to be

taxed like other proi)erty within the State?

Do the owner's state of mind in relation to the goods, that is, his

i ntent to export them , and his partial preparation to do so, exem pt

tliem from taxation? This is the precise question for solution .

/ This question does not present the predicament of goods in course

jof transportation through a State, though detained for a time within

the State by low water or other causes of dela}-, as was the case of the /yi^(x^ ^j<^

logs cut in the State of Maine, the tax on which was abated by the NT"

Supreme Court of New Hampshire. Such goods are already in the ^va-*a ^^

course of commercial transportation, and are clearly under the protec- JUm^ (f\Ay^^

tion of the Constitution . And so, we think, would the goods in question ^ ciJ\ruuA ?
be when actually started in the course of transportation to another State

,

or delivered to a carrier for such transportation. There must be a poin t ' [d^^ •

of time when they cease to be governed exclusively by the domestic law >J
ff ^j

and begin to be governed and protected by the national law of commercial
'^'t/*'^-*'^

regulation, and that moment seems to us to be a legitimate one for this ^uJcti>i^ 'CXa

purpose, in which they commence their final movement for transportation
yf j/vc^V'tAjt^

from the State of their origin to that of their destination. ( AVhen l\\Q
fj

o ^"^^

products of the farm or the forest are collected and brought in from the '^<' 'i^'* -'^ "^

surrounding country to a town or station serving as an entrepot for that -Qxa^uk AA*^

particular region, whether on a river or a line of railroad, such products i^ •

are not yet exports, nor are they in process of exportation, nor is exporta- q
tion begun until they are committed to the common carrier for transporta- /x^aJ- o/iM^^My^

tion out of the State to the State of their destination, or have started on ^ ' -*- _

their ultimate passage to that State. Until then it is reasonable to regard 6 ^
them as not only within the State of their origin, but as a part of the 2n«M '^^'^'^'^

^

general mass of property of that State, subject to its jurisdiction, and nyj-tf^-^.j

liable to taxation there, i f not taxed by reason of their being intended

for exportation, but taxed without any discrimination, in the usual way
and manner in which such property is taxed in the State.

Pf course they cannot be taxed as exports ; that is to say, thcv can -

not be taxed by reason or because of their exportation or inten ded

exportation ; for that would amount to laying a duty on ex|)orts, and

would be a plain infraction of the Constitution, which prohibits any

State, without the consent of Congress, from laying any im|)osts or "
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duties on imports or exports ; and, although it has been decided, Wood-

ruff v. Parhcun^ 8 Wall. 123, that this clause relates to imports from, and

exports to, foreign countries, yet when such imposts or duties are laid

on imports or exports from one State to another, it cannot be doubted

that such an imposition would be a regulation of commerce among

the States, and, therefore, void as an invasion of the exclusive power of

Congress. See Walling v. Michigan^ ante [116 U. S.], 446, decided at

the i)resent term, and cases cited in the opinion in that case. But if

such goods are not taxed as exports, nor by reason of their exportation

,

or intended exportation , but are taxed as part of the general mass of

property in the State, at the regular period of assessment for such prop-

erty and in the usual manner, they not being in course of transportation

at the time, is there any valid reason why they should not be taxed?

Though intended for exportation, the}" may never be exported ; the

owner has a perfect right to change his mind ; and until actually put in

motion, for some place out of the State, or committed to the custodj'

of a carrier for transportation to such place, why may they not be

regarded as still remaining a part of the general mass of property i

n

the State? < If assessed in an exceptional time or manner, because

of their anticipated departure, they might well be considered as

taxed by reason of their exportation or intended exportation ; but if

assessed in the usual way, when not under motion or shipment, we cIo"

not see why the assessment may not be valid and binding .

The point of time when State jurisdiction over the commodities of

commerce begins and ends is not an easy matter to designate or define,

and yet it is higlily important, both to the shipper and to the State, that

it should be clearly defined so as to avoid all ambiguity or question.

In regard to imports from foreign countries, it was settled in the case of

Brown v. Maryland, 12 Wheat. 419, that the State cannot impose any
tax or duty on such goods so long as they remain the property of the

importer, and continue in the original form or packages in which they

were imported ; the right to sell without any restriction imposed by the |
State being a necessary incident of the right to import without such 1

restriction. This rule was deemed to be the necessary result of the

prohibitory clause of the Constitution, which declares that no State shall

lay any imposts or duties on imports or exports. The law of Maryland,

which was held to be repugnant to this clause, required the payment of

a license tax by all importers before they were permitted to sell their

goods. This law was also considered to be an infringement of the

clause which gives to Congress the power to regulate commerce. This

court, as before stated , has since held that goods transported from o ne

State to another are not imports or exports within the meaning of the pro-

hibitory clauses before referred to ; and it has also held that such goods,

having arrived at their place of destination, may be taxed in the State

to which they are carried, i f taxed in the same manner as other goods

are taxed, and not by reason ofllifeir being brought into the State from

another State, nor subjected in any way to unfavorable discrimination.

Woodruff Y. Parham, 8 Wall. 123 ; Brown v. Houston, 114 U. S. 622.
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But no deflnite rule has been adopted with regard to the point of

time at which the taxing power of the State ceases as to goods exported

to a foreign country or to another State. What we have ah'eady said,

however, in relation to the products of a State intended for exportation

to another State will indicate the view which seems to us the sound one

on that subject, namely, that such goods do not cease to be part

of the general mass of propertj' in the State, subject, as such, to its

j
urisdiction , and to taxation ni llje usuat way, until tUey have been

sh ipi)ed, or entered witli a common carrier lor iranfeportatlOll tO an -

other State, or have been started upon sucU transportaMon m a con-

tinuous route or journey . We think tliat this must be the true

rule on the subject. It seems to us untenable to hold that a crop

or a herd is exempt from taxation merely because it is, by its ow ner,

intended for exportation. If such were the rule in many States there

would be nothing but the lands and real estate to bear the taxes.

Som e of the Western States produce very little except wlieat and

corn, most of which is intended for export ; and so of cotton in

the Southern States. Certainly, as long as these products are on the

lands which produce them, they are part of the general property of the

State. And so we think they continue to be until they have entered

upon their final journey for leaving the State and going into another

State. It is true, it was said in the case of The Daniel Ball, 10 Wall.

557, 565 :
" Whenever a commodity has begun to move as an article

of trade from one State to another, commerce in that commodity between

the States has commenced. " But this movement does not begin un til

the articles have been shipped or started for transportation from the

one State to the other. Tlie carrying of them in carts or other vehic-Tes,

or even floating them, to tlie depot wliere the journey is to commence7
is no part of that .journe y. 1 liat is all preliminary work, pcrtormed tor

the purpose of puttins: the property in a state of preparation and readi -

ness for transportation . Until actually launched on its way to another

State, or committed to a common carrier for transportation to such State .

its destination is not fixed and certain. It may be sold or otherwise

disposed of within the State, and never^t in cnnrsp. of frnnsportatinn

out of the State . Carrying it from the farm, or the forest, to tlie (lepot.

is only an interior movement of the property, entirely within the State.

for the purpose, it is true, but only for the |)urpose, of putting it into a

course of exportation ; it is no part of the exportation itsel f. ^ji|ii.

shipped or started on its final journey out of the State i ts exportation

is a matter altogether in jieru and not at all a fixed and certain thing.

The application of these principles to the present case is obvious.

The logs which were taxed, and the tax on which was not abated by

the Supreme Court of New Hampshire, had not, when so taxed, been

shipped or started on their final voyage or journey to the State of Maine .

They had only been drawn down from Wentworth's location to Errol, the

place from which they were to be transported to Lewiston in the State

of Maine. There they were to remain until it should be convenient to
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send them to their destination. Thev come precisely within the eh ar-

acter of property which, according to the principles lierein laid down, is

taxable. But granting all this, it may still be pertinently asked,

How_can propert}- thus situated, to wit, deposited or stored at the place

of entrepot for future exportation, be taxed in the regular way as

part of the property of the State? The answer is plain. It can be

taxed as all other property is taxed, in the place where it is found , if

taxed; or assessed for taxation, in the usual manner in which such

property- is taxed ;
and not singled out to be assessed by itself in a n

un usu al and exceptional manner because of its destination . If thu s

taxed, in the usual way that other similar property is taxed, and at the

same rate, and subject to like conditions and regulations, the tax is

valid. In other words, the right to tax the property being founded on

the h ypothesis that it is still a part of the general mass of property in the

State, it must be treated in all respects as other property of the same
ki nd is treated.

These conditions we understand to have been complied with in the

present case. At all events there is no evidence to show that the taxes

were not imposed in the regular and ordinary- way. As the presump-

tion, so far as mode and manner are concerned, is alwavs in favor of,

and not against, official acts, the want of evidence to the contrary m ust

be regarded as evidence in favor of the regularity of the assessment in

this case.

The judgment of the Supreme Court of New Hampshire is

;— — -—p^ Affirmed.

AyoQ^o/A^CU - ^^ Pickard v. Pullman Southern Car Co., 117 U. S. 34 (1886), on

error to the Circuit Court of the United States for the Middle District
v-i,xr^-fl-X <fVk

^^ Tennessee, the court (Blatchford, J.), said : " By the decisions of

^(j-VtCAv.«j^ the Supreme Court of Tennessee, cited in the opinion of the Circuit

Q_A/\ *^. ^^"^^ Court on the demurrer, it is held, that the legislature may declare the

^ , right to carry on any business or occupation to be a privilege, to be
i tv «Mr«^ purchased from the State on such conditions as the statute law may
! JaAju&uiUx^:*: "tu prescribe, and that it is illegal to carry on such business without cora-

Y< ^
Jp-^"t() P^.^'"S ^'^^^ those conditions. In this case, the payment of the tax

jVAAfi r^'V^ imposed was a condition prescribed, without complying with which

i rLAx«^"H A^*-^^-"- what was done by the i:)laintifr was made illegal. The tax was imposed

I Q L ' as a condition precedent to the right of the plaintiff to run and use the

*^ '^^^ r-^ thirty-six sleeping cars owned by it, as it ran and used them on rail-

^OA/i. iTUAAjA roads in Tennessee . The privilege tax is held by the Supreme Cou rt

Jlfli jf/y
of Tennessee to be a license tax, for the privilege of doing the thing

_^i for which the tax is imposed, i t being unlawful to do the thing withou t

l^ii ^aH. paving the tax. AYhat was done by the plaintiff in this case, in con-

KKj-o^^^
nection wiih the use of the thirty-six cars, if wholly a branch of inter-

j
- .

state commerce, was made by the State of Tennessee unlawful unless

^ JVLoliM A^^^ the tax should be paid, and, to the extent of the tax, a burden was

\ ^ tj(^
%JyE;t placed on such commerce; and, upon principle, the tax, if lawful.

:^t^eJL AaI "^^-t^L-v/v^ (ji^c\ /v^-iv^ /wv^ 'VcxX^/ui* "fci J^ AS^^A^cXd^-^etCf^ (y

1
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m joht GQually well have been large enough to practically stop altogethe r ^^^-"^"V^ ^
the particular species of commerce. . . . ^Xc^C^-^-tA*- ^T~

'
' The tax was a unit, for the privilege of the transit of the passenger i -

j^j, ^^j

and all its accessories. No distinction was made in the tax betweca^^^ (/

the right of tran sit, as a branch of commerce between the States, and // —
the sleeping and other conveniences which apijertained to a transit in *-iJ^iy\ iAya/x.

the car. The tax was really one on the right of transit, though laid '^_, / v

wholly on the owner of the ca r. So, too, the service rendered to the LAM ^

passenger was a unit. The car was equally a vehicle of transit, as if JyO-^ ^;U*<^

QAVUMALAXX

it had been a car owned by the railroad companj', and the special con-

veniences or comforts furnished to the passenger had been furnished

by the railroad company itself. As such vehicle of transit, the car, so

far as i t was engaged in interstate commerce, was not taxable by the

State of Tennessee ; because the plaintiff had no domicil in Tennessee,

and was not subj-jct to its jurisdiction for purposes of taxation ; and

the cars had no situs within the State for purposes of taxation ; and

the plaintiff carried on no business within the State, in the sense i n

which the carrying on of business in a State is taxable by way of license

or privilege. . . .

"It is urged that the decision of the Circuit Court in this case was

inconsistent with the rulings in Osborne v. Mobile^ 16 Wall. 479, and

in Wiggins Ferry Co. v. East St. Louis., 107 U. S. 3G5. It becomes

necessar}^ therefore, to examine those cases.

"In Osborne v. Muhile . . . The tax on the Georgia Express Com-
pany was upheld as a tax ^ uuon a business carried on within the city

of Mobile.' Osborne was a local agent, personally subject to the tax-

ing jurisdiction of the State, as re|)resenting his principal, and Uie ta x

was on the general business he carried on, and the subject of tlie tax

was not, as here, the act of interstate transportation. In, Osborne v.

Mobile., the court drew the distinction between the case before it and

the State Freight Tax Case. The present case falls within the latter.

"In Wiggins Ferry Co. v. Fast St. Louis, the decision was that the

State had power to impose a license fee, upon a ferry-keeper living in

the State, for boats which he owned and used in conveying from the

State passengers and goods across a navigable river to another State
;

and that the levying of a tax on such boats, or the exaction of a license

fee in respect of them, by the State in which they had their situs, was

not a regulation of commerce within the meaning of the Constitution.

In the case at bar the plaintiff was not a Tennessee corporation, and \t^

had no domicil in Tennessee, and the sleeping cars in question, as

before said, had not any situs in Tennessee for the purposes of taxa-

tion." . . . Judgment affirmed.
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^."^^"^V^lS^RGA^ STEAMSHIP COMPANY v. LOUISIANA BOARD
/pUA^I^^.^^^''^ OF HEALTH et al.

0-U ^^ y Supreme Court of the United States. 1886.

^ai^ tn ^W^L^
[118 f/. S'. 455.]

CCAA<^^^ jy^ ^ This was a writ of error to the Supreme Court of the State of

yLfY eAj<AM Louisiana.

/ jT^f^ The plaintiff in error was plaintiff in the State court, and in the court .

*^*''*^*'w^^^^ ^^ original jurisdiction obtained an injunction against the Board of

<5U.-^jA«^^^^^7 Health prohibiting it from collecting from the plaintiffs the fee of $30

J T LL- and other fees allowed b}- Act GO of the Legislature of Louisiana of
(r]^ ^^J 1882, for the examination which the quarantine laws of the State re-

-^<ofe« ^i> OC^- quired in regard to all vessels passing the station. This decree was

D --/^ jU I'^^'^i'sed, on appeal, by the Supreme Court of the State, and to this

"^^ '

,
judgment of reversal the present writ of error was prosecuted. . . .

Jjiji*^^ vi^ The statute which authorizes the collection of these fees, approved

-f-
' • July 1, 1882, is as follows :

—
yj/^ .x.^.*-^

''Sect. 1. 13e it enacted by the General Assembly of the State of

tfeji f\*-aA^ JjOtiisiajia, That the resident physician of the Quarantine Station on

»jf ^jjL<t/w the Mississippi River shall require for every inspection and granting

"
. ceitificate the following fees and charges: For every ship, thirty dol-

l^yvu. C^~ lars ($30) ; for every bark, twenty dollars ($20) ; for every brig, ten

JlA.cZoi^<} (t^ dollars ($10) ; for every schooner, seven dollars and a half ($7.50) ; for

/> y

»

every steamboat (towboats excepted), five dollars ($5) ; for ever}* steam-

y^' ^^-^ I '' Sect. 2. Be it further enacted, etc., That the Board of Health

// Ipc shall have an especial lien and privilege on the vessels so inspected for
^^^ ^^'^ the amount of said fees and charges, and ma}' collect the same, if un-
y^^j^^txx..^Xii\

paid, b}^ suit before an}' court of competent jurisdiction, and in aid

hjWKK/^ /w«^ thereof shall be entitled to the writ of provisional seizure on said

A vessels." . . .

C^linAA^^^
J/r. H. J. Leovy. ax^d 3Ir. Joseph E. JfcDonald, for plaintiff in

(ji^ a^u/^ error ; 31r. F. C. Zacharie and Mr. William 31. Evarts, for defendants

/ Mr. Justice Miller, after stating the case as above reported, de-
qJ )i/^i4^tyu^^-erQc\ the opinion of the court.

(TAJ e/iA/e«^v<^ The services for which these fees are to be collected are parts of a

-a // s^ystem of quarantine provided by the laws of Louisiana, for the i)ro-

y^AlMM^^ tection of the State, and especially of New Orleans, an important coin-

hi.(nMA. ^ mercial cit}', from infectious and contagious diseases which might be

(^ ^(wkr
^^^'0"g''^ there by vessels coming through the Gulf of Mexico from all

^''^' parts of the world, and up the Mississippi River to New Orleans.

(X. it4f\\Jh^^^~ This system of quarantine differs in no essential respect from similar

~ r^x-^JbJvM Jxvy-
systems in operation in all important seaports all over the world, yvherc ^

. ^ commerce and civilization prevail. The distance from the mouth of the {I

^^\/J^iy\L^ AAX. %r-<x/>j(

J
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Mississippi River to New Orleans is about a hundred miles. A statute

of Louisiana of 1855, organizing this system, created a Board of Health,

to whom its administration was mainly confided, and it authorized this

Board to select and establish a quarantine station on the Mississippi,

not less than seventy-five miles below New Orleans. Monej' was ap-

propriated to bu}' land, build hospitals, and fui-nish other necessary

appliances for such an establishment. This and other statutes subse-

quently passed contained regulations for the examination of vessels

ascending the river, and of their passengers, for the purpose of ascer-

taining the places whence these vessels came, their sanitarj' condition,

and the health}' or diseased condition of their passengers. If any

of these were such that the safety of the city of New Orleans or its

inhabitants required it as a protection against disease, thej- could be

ordered into quarantine by the proper health officer until the danger

was removed, and, if necessar}', the vessel might be ordered to undergo

fumigation. If, on this examination, there was no danger to be ap-

prehended from vessel or passengers, a certificate of that fact was given

hy the examining officer, and she was therein* authorized to proceed

and land at her destination. If ordered to quarantine, after such de-

tention and cleansing process as the quarantine authorities required,

she was given a similar certificate and proceeded on her wa}-. If the

condition of an}' of the passengers was such that the}' could not be per-

mitted to enter the city, they might be ordered into quarantine while

the vessel proceeded without them. Whether these precautions were

j

u

dicious or not this court cannot inquire. They are a part of and

i

n

herent in every system of quarantin e.

If there is a city in the United States which has need of quarantine

laws, it is New Orleans. Although situated over a hundred miles from the

Gulf of Mexico, it is the largest city which partakes of its commerce,
and more vessels of every character come to and depart from it than

any city connected with that commerce. Partaking, as it does, of the

liability to diseases of warm climates, and in the same danger as all other

seaports of cholera and other contagious and infectious disorders, these

are sources of anxiety to its inhabitants, and to all the interior popula-

tion of the country who may be affected by their spread among them.

Whatever may be the truth with regard to the contagious character of

yellow fever and cholera, there can be no doubt of the general belief,

and very little of the fact, that all the invasions of these epidemics in

the great valley of the Mississippi River and its tributaries in times

past have been supposed to have spread from New Orleans, and to

have been cauried by steamboats and other vessels engaged in com-
merce with that city. And the origin of these diseases is almost invari-

ably attributed to vessels ascending the Mississippi River from the

West Indies and South America, where yellow fever is epidemic almost

every year, and from European countries whence our invasions of

cholera uniformly come.

If there is any merit or success in guarding against these diseases by
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modes of exclusion, of which the professional opinion of medical men in

America is becoming more convince<] of late years, the situation of the

city of New Orleans for rendering lliis exclusion effective is one which

invites in the strongest manner the effort. Though a seaport in fact, it

is situated a hundred miles from the sea, and is only to be reached by

vessels from foreign countries by this approach. A quarantine station,

located as this one is under the Louisiana laws, with vigilant officers,

can make sure of inspecting every vessel which comes to New Orleans

from the great ocean in any direction. Safe and ample arrangements

can be made for care and treatment of diseased passengers and for the

comfort of their companions, as well as the cleansing and disinfecting

of the vessels. The system of quarantine has here, therefore, as fair

a trial of its efficacy as it could have anywhere, and the need of it

is as great. None of these facts are denied. In all that is important

to the present inquiry they cannot be denied. Nor is it denied that

the enactment of quarantine laws is within the province of the States

of this Union. Of all the elements of this quarantine system of the

State of Louisiana, the only feature which is assailed as unconstitu-

tional is that wliich requires that the vessels which are examined at

the quarantine station, with respect to their sanitar}' condition and that

of their passengers, shall pay the compensation which the law fixes for

this service.

Thi s compensation is called a tonnage tax, forbidden by the Con sti-

t u tion of the United States ; a regulation of commerce exclusively with i

n

the power of Congi'ess ; and also a regulation which gives a preference

to tlie port of New Orleans over ])orts of other States. These are grave

allegations with regard to the exercise of a power which, in all countries

and in all the ports of the United States, has been considered to be a

part of, and incident to, the power to establish quarantine. We must
examine into this proposition and see if an3thiiig in the Constitution

sustains it. . . . In the present case we are of opinion that the fee

complained of is not a tonnage tax, that, in fact, it is not a tax within

th e true meaning of that word as used in the Constitution, but, is a

compensation for a service rendered, as pSrt of the quarantine system
of all countries, to the vessel which receives the certificate that declares

i t free from further quarantine requireme nts.

Is the law under consideration void as a regulation of commerce?
Undoubtedly it is in some sense a regulation of commerce . It arrests

a vessel on a voyage which may have been a long one. It m ay affect

commerce among the States when the vessel is coming from some other

S

t

ate of the Union than Louisiana, and it may affect commerce with

foreign nations when the vessel arrested comes from a foreign por t.

Tli is interruption of the voyage may be for days or for weeks. It ex -

tends to the vessel, the caigo, the officers and seamen, and the passen -

gc_rs. In so far as it provides a rule b}- whicli this power is exercised,

i t cannot be denied that it regulates commerce. We do not think it

necessary to enter into the inquiry whether, notwithstanding this, it is
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to be classed among those police powers which were retained b}- the

States as exclusively their own, and, therefore, not ceded to Congioss.

Fo I-

,
wliilc it may be a police power in the sense that all provisions for

the health, comfort, and security of the citizens are police regulations,

and an exercise of the police power, it^ has been said more than once in

this court that, even where such powers are so exercised as to com

e

wi thin the domain of Federal authority as defined by the Constitu tion

,

the latter must prevail Gibbo/ts v. Or/den, l* Wheat. 1, 210; JJender-

son V. The JIayor, 92 U. S. 259, 272 ; JVeiv Orleans Gas Co. v. Zoui-

siana Light Co., 115 U. S. 650, 6G1.

B ut it may be conceded that whenever Congress shall undertake to

provide for the commercial cities of the United States a general system

of quarantine, or shall confide the execution of the details of such a

system to a national board of health, or to local l)oards, as may be

found expedient, all State laws on the subject will be abrogated, at

least so far as the two are inconsistent . But, until this is done, the

laws of the State on the subject are valid. This follows from two

reasons :
—

1. The Act of 1799, the main features of which are embodied in

Title LVIII. of the Revised Statutes, clearly recognizes the quarantine

laws of the States, and requires of the officers of the Treasury a con-

formity to their provisions in dealing with vessels affected by the quar-

antine system. And this ver}' clearly has relation to laws created after

the passage of that statute, as well as to those then in existence ; and

when by the Act of April 29, 1878, 20 Stat. 37, certain powers in this

direction were conferred on the Surgeon General of the Marine Hospital

Service, and consuls and revenue officers were required to contribute

services in preventing the importation of disease, it was provided that

" there shall be no interference in any manner with an}- quarantine laws

or regulations as the}- now exist or may hereafter be adopted under

State laws," showing very elearh' the intention of Congress to adopt

these laws, or to recognize the power of the States to pass them.

2. But, aside from this, quarantine laws belong to that class of State

legislation which, whether passed with intent to regulate commerce or

n ot, must be admitted to have that efl^ect, and which are valid until dis-

placed or contravened by some legislation of Congress.

The matter is one in which the rules that should govern it ma}' in

many respects be diflferent in different localities, and for that reason be

better understood and more wisely established by the local authorities.

The practice which should control a quarantine station on the Missis-

sippi River, a hundred miles from the sea, may be widely and wisely

different from that which is best for the harbor of New York. In this

respect the ease falls within the principle which governed the cases of

Willson v. Blackbird Creek Marsh Co., 2 Pet. 245 ; Cooley v. The

Board of Wardens, 12 How. 299 ; Gilman v, Philadelphia, 3 AYall.

713, 727 ; Pound v. Turck, 95 U. S. 459, 462 ; Hall v. DeCnir, 95 U.

S. 485, 488 ; Packet Co. v. Catlettsburg, 105 U. S. 559, 562 ; Trans-
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j)ortation Co. v. Parkersburg., 107 U. S, G91, 702; Escanaha Co. v.

Chicayo, 107 U. S. 678.

This principle has been so often considered in this court that extended

comment on it here is not needed. Quarantine laws are so analogous

in most of their features to pilotage laws in their relation to commerce
that no reason can be seen why tlie same principle should not appl}-. In

one of tlie latest of the cases cited above, the town of Catlettsburg, on
the Ohio River, had enacted that no vessel should, without permission

of the wharfmaster, land at any other point on the bank of the river

within the town than a space designated by the ordinance. This court

said, " that, if this be a regulation of commerce under the power con-

ferred on Congress by the Constitution, that body has signally failed to

provide any such regulation. It belongs, also, manifestly to that class

of rules which, like pilotage and some others, can be most wisely exer-

cised by local authorities, and in regard to which no general rules ap-

plicable alike to all ports and landing places can be properly made. If

a regulation of commerce at all, it comes within that class in which the

States may prescribe rules until Congress assumes to do so."

For the period of nearly a centur}- since the government was organ-

ized Congress has passed no quarantine law, nor anv other law to pro-

tect the inhabitants of the United States against the invasion of con-

tagious and infectious diseases from abroad ; and )'et during the early

part of the present century, for man}' years the cities of the Atlantic

coast, from Boston and New York to Charleston, were devastated by

the jellow fever. In later times the cholera has made similar invasions
;

and the yellow fever has been unchecked in its fearful course in the

Southern cities. New Orleans especially, for several generations. Dur-

ing all this time the Congress of the United States never attempted to

exercise this or any other power to protect the people from the ravages

of these dreadful diseases. No doubt the}' believed that the power to

do this belonged to the States. Or, if it ever occurred to any of its

members that Congress might do something in that way, they probably

believed that what ought to be done could be better and more wisely

done by the authorities of the States who were familiar with the

matter.

Bu t to be told now that the requirement of a vessel charged with

contagion, or just from an infected city, to submit to examination and

pav the cost of it is forbidden by the Constitution because only Con-

gress can do that, is a strong reproach upon the wisdom of a hundred

years past, or an overstrained construction of the Constitution.

It is said that the charge to the vessel for the officer's service in ex-

amining her is not a necessary part of quarantine system. It has always

been held to be a part in all other countries, and in all quarantine sta-

tions in the United States. No reason is perceived for selecting this

item from the general system and calling it a regulation of commerce,

while the remainder is not. If the arrest of the vessel, the detention of

its passengers, the cleansing process it is ordered to go through with,
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are less important as regulations of commerce than the exaction of the

examination fee, it is not easily to be seen.

We think the proposition untenable. . . . We see no error in the

judgment of the Supreme Court of Louisiana, and it is Ajfirmed.

Mr. Justice Bradley dissented.

WABASH, ETC. RAILWAY COMPANY v. ILLINOIS.

Supreme Court of the United States. 1886.

[118 U. S. 557.]

The case is stated in the opinion of the court. Mr. If. A'. Greene

and Mr. W. C Qoudy., for plaintiff in error ; Mr. George Hunt, At-

torney-General of Illinois, for defendant in error.

Mr. Justice Miller delivered the opinion of the court.

This is a writ of error to the Supreme Court of Illinois. It was
argued here at the last term of this court.

The case was tried in the court of original jurisdiction on an agreed

statement of facts. This agreement is short, and is here inserted in

full :
" For the purposes of the trial of said cause, and to save the mak-

ing of proof therein, it is hereby agreed on the part of the defendant
that the allegations in the first count of the declaration are true, except
that part of said count which avers that the same proportionate dis-

crimination was made in the transportation of said property — oil-cake

and corn — in the State of Illinois that was made between Peoria and
the city of New York and Oilman and New York city, wliich averment
is not admitted, because defendant claims that it is an inference from
the fact that the rates charged in each case of said transportation of oil-

cake and corn were through rates, but it is admitted that said aver-
ment is a proper one."

The first count in the declaration, which is referred to in this memo-
randum of agreement, charged that the Wabash, St. Louis S^ Pacific

Railway Company had, in violation of a statute of the State of Illinois,

been guilty of an unjust discrimination in its rates or charges of toll and
compensation for the transportation of freiglit. The specific allesrfition

is that the railroad company ciiarged Elder & McKinney, for trans-

porting twenty-six thousand pounds of goods and chattels from Peoi-ia,

in the State of Illinois, to New York city, the sum of thirty-nine dol-

lars, being at the rate of fifteen cents per hundred pounds for said car-

load ; and that on the same day they agreed to carry and transpoi-t for

Isaac Bailey and F. O. Swannell another car-load of goods and chattels
from Oilman, in the State of Illinois, to said city of New York, for

which they charged the sum of sixty-five dollars, being at the rate of
twenty-five cents per hundred pounds. And it is alleged that the car-
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load transported for Elder & McKinney was carried eighty-six miles

farther in the State of Illinois than the other car-load of the same
weight. This freight being of the same class in both instances, and

carried over the same road, except as to the difference in tlie distance,

it is obvious that a discrimination against Bailey & Svvannell was made
in the charges against them as compared with those against Elder &
McKinney ; and this is true whether we regard the charge for the

whole distance from the terminal points in Illinois to New York cit}' or

the proportionate charge for the haul within the State of Illinois.

The language of the statute which is supposed to be violated by this

transaction is to be found in ch. 114 Rev. Stat. Illinois, § 126. It is

there enacted that if an}- railroad corporation shall charge, collect, or

receive for the transportation of any passenger or freigiit of any de-

scription upon its railroad, for an}' distance within the State, tlie same
or a greater amount of toll or compensation than is at the same time

charged, collected, or received for the transportation in the same
direction of any passenger or like quantit}- of freight of the same class

over a greater distance of the same road, all such discriminating rates,

charges, collections, or receipts, whether made directl}- or b\' means of

rebate, drawback, or other shift or evasion, shall be deemed and taken

against any such railroad corporation v^b prima facie evidence of unjust

discrimination prohibited by the provisions of this Act. The statute

further provides a penalty of not over $5000 for that offence, and also

that the party aggrieved shall have a right to recover three times the

amount of damages sustained, with costs and attorneys' fees.

To this declaration the railroad company demurred. The demurrer

was sustained by the lower court in Illinois, and judgment rendered

for the defendant. This, however, was reversed by the Supreme

Court of that State, and on the case being remanded the demurrer was

overruled, and the defendant pleaded, among other things, that the

rates of toll charged in the declaration were charged and collected for

services rendered under an agreement and undertaking to transport

freigiit from Gilman, in the State of Illinois, to New York city, in the

State of New York, and that in such undertaking and agreement the

portion of the services rendered or to be rendered within the State of

Illinois was not apportioned separate from such entire service ; that the

action is founded solely upon the supposed authoritj- of an Act of the

Legislature of the State of Illinois, approved April 7, 1871 ; and that

said Act does not control or affect or relate to undertakings to trans-

port freight from the State of Illinois to the State of New York, which

falls within the operation and is wholly controlled by the terms of the

third clause of section 8 of Article I. of the Constitution of the United

States, which the defendant sets up and relies upon as a complete

defence and protection in said action. This question of whether the

statute of Illinois, as applied to the ease in hand, is in violation of the

Constitution of the United States, as set forth in the plea, was also

raised on the trial by a request of the defendant, the railroad company,
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that the court should hold certain propositions of law on the same sub-

ject, which propositions are as follows : . . .

All of these propositions were denied by the court, and judgment

rendered against the defendant, which judgment was affirmed by the

Supreme Court on appeal.

The matter tlms presented, as to the controlling influence of the

Constitution of the United States over this legislation of the State of

Illinois, raises the question which confers jurisdiction on this court.

Although the precise point presented by this case may not have been

heretofore decided by this court, the general subject of the power of the

State legislatures to regulate taxes, fares, and tolls for passengers and

transportation of freight over railroads within their limits has been very

much considered recently : — State Freight Tax Case, 15 Wall. 232
;

Munn V. Illinois, 94 U. S. 113 ; Chicago, Burlington, & Quincy Bail-

road \. Iowa, 94 U. S. 155 ; Peik v. N'orthvjestern Railway, 94 U. S.

164; Stone v. Farmers' Loan and Trust Co., IIG U. S. 307;

Gloucester Ferry Co. v. Pennsylvania, 114 U. S. 196, 204; Pickard

V. Pullman Southern Car Co., 117 U. S. 34: — and the question how

far such regulations, made by the States and under State authority, are

valid or void, as the}- may affect the transportation of goods through

more than one State, in one voyage, is not entirely new here. The

Supreme Court of Illinois, in the case now before us, conceding that

each of these contracts was in itself a unit, and that the pa}' received

\)\ the Illinois Railroad Compan}* was the compensation for the entire

transportation from the point of departure in the State of Illinois to the

city of New York, holds, that while the statute of Illinois is inopera-

tive upon that part of the contract which has reference to the trans-

portation outside of the State, it is binding and effectual as to so much
of the transportation as was within the limits of the State of Illinois,

TJie People v. The Wabash, St. Louis, & Pacific Pnilway, 104 111.

476 ; and, undertaking for itself to apportion the rates charged over the

whole route, decides that the contract and the receipt of the mone}- for

so much of it as was performed within the State of Illinois violate the

statute of the State on that subject.

^ If the Illinois statute could be construed to apph' exclusively to con-

tracts for a carriage which begins and ends within the State, discon-

nected from a continuous transportation through or into other States,

there does not seem to be any difficulty in holding it to be valid. For

instance, a contract might be made to carry goods for a certain price

from Cairo to Chicago, or from Chicago to Alton. The charges for

these might be within the competency of the Illinois Legislature to reg-

ulate. The reason for this is that both the charge and the actual trans-

portation in such cases are exclusively confined to the limits of the

territor}' of the State, and is not commerce among the States, or inter-

state commerce, but is exclusively commerce within the State. So far,

therefore, as this class of transportation, as an element of commerce, is

affected b}' the statute under consideration, it is not subject to the con-
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stitutional provision concerning commerce among the States. It has

often been held in this court, and there can be no doubt about it, tliat

tliere is a commerce wholly within the State which is not subject to the

constitutional provision, and the distinction between commerce among
the States and tlie other class of commerce between the citizens of a

single State, and conducted within its limits exclusively, is one which

has been fully recognized in this court, although it ma}' not be always

easy, where the lines of these classes approach each other, to distin-

guish between the one and the other. The Daniel Ball, 10 Wall. 557

;

Hall V. De Cuir, 95 U. S. 485 ; Teleyra2)h Co. v. Texas, 105 U. S. 4 GO.

It might admit of question whether the statute of Illinois, now under

consideration, was designed by its framers to affect an}- other class of

transportation than that which begins and ends within the limits of the

State. The Supreme Court of Illinois having in this case given an

interpretation which makes it apply to what we understand to be com-

merce among the States, although the contract was made within the

State of Illinois, and a part of its performance was within the same
State, we are bound, in this court, to accept that construction. It be-

comes, therefore, necessary to inquire whether the charge exacted from

the shippers in this case was a charge for interstate transportation, or

was susceptible of a division which would allow so much of it to attach

to commerce strictly within the State, and so much more to commerce
in other States. The transportation which is the subject-matter of the

contract being the point on which the decision of the case must rest,

was it a transportation limited to the State of Illinois, or was it a trans-

portation covering all the lines between Gilman in the one case and

Peoria in the other in the State of Illinois, and the cit}' of New York in

the State of New York ?

The Supreme Court of Illinois does not place its judgment in the

present case on the ground that the transportation and the charge are

exclusively State commerce, but, conceding that it may be a case of

commerce among the States, or interstate commerce, which Congress

would have the right to regulate if it had attempted to do so, argues

that this statute of Illinois belongs to that class of commercial regula-

tions which may be established bv the laws of a State until Congress

shall have exercised its power on that subject ; and to this proposition

a large part of the argument of the Attorney-General of the State

before us is devoted, although he earnestly insists that the statute of

Illinois which is the foundation of this action is not a regulation of

commerce within the meaning of the Constitution of the United States.

In support of its view of the subject the Supreme Court of Illinois cites

the cases of Mann v. Illinois, Chicago, Burlington , & Qxdncy Rail,

road V. Iowa, and Peih v. Northwestern Raihoay, above referred to.

It cannot be denied that the general language of the court in these

cases, upon the power of Congress to regulate commerce, maj- be sus-

ceptible of the meaning which the Illinois court places upon it. . . .

[Here follow two paragraphs given supra, p. 752, beginning " We come
now to consider."]
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In the case of The Chicaffo, Burlington, & Quincy Mailroad v.

lotca, 94 U. S. 155, 163, which directly related to railroad transporta-

tion, the language is as follows :
—

"The objection, that the statute complained of is void, because it

amounts to a regulation of commerce among the States, has been suf-

ficiently considered in the case of Miinn v. Illinois. This road, like

the warehouse in that case, is situated within the limits of a single

State. Its business is carried on there, and its regulation is a matter

of domestic concern. It is employed in State as well as in interstate

commerce, and, until Congress acts, the State must be permitted to

adopt such rules and regulations as ma}' be necessary for the promotion

of the general welfare of the people within its own jurisdiction, even

though in doing so those without ma}' be indirectl}- affected."

But the strongest language used b\' this court in these cases is to be

found in Peik v. Chicago & Northwestern Railway, 94 U. S. 164,

177-178, as follows :
—

" As to the effect of the statute as a regulation of interstate com-

merce. The law is confined to State commerce, or such interstate com-

merce as directl}' affects the people of Wisconsin. Until Congress acts

in reference to the relations of this company to interstate commerce, it

is certainl}' within the power of Wisconsin to regulate its fares, etc., so

far as they are of domestic concern. With the people of Wisconsin

this company has domestic relations. Incidentall}', these ma}' reach

beyond the State. But certainly, until Congress undertakes to legis-

late for those who are without the State, Wisconsin may provide for

those within, even though it may indirectly affect those without."

These extracts show that the question of the right of the State to

regulate the rates of fares and tolls on railroads, and how far that right

was affected by the commerce clause of the Constitution of the United

States, was presented to the court in those cases. And it must be

admitted that, in a general way, the court treated the cases then before

it as belonging to that class of regulations of commerce which, like

pilotage, bridging navigable rivers, and many others, could be acted

upon by the States in the absence of any legislation by Congress on
the same subject.

By the slightest attention to the matter it will be readily seen that

the circumstances under which a bridge may be authorized across a

navigable stream within the limits of a State, for the use of a public

highway, and the local rules which shall govern the conduct of the

pilots of each of the varying harbors of the coasts of the United States,

depend upon principles far more limited in their application and impor-

tance than those which should regulate the transportation of persons

and pioperty across the half or the whole of the continent, over the

territories of half a dozen States, through which they are carried with-

out change of car or breaking bulk.

Of the members of the court who concurred in those opinions, there

being two dissentients, but three remain, and the writer of this opinion
VOL. 11 — 129
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is one of the three. He is prepared to take his share of the responsibiht}"

for the language used in those opinions, including the extracts above

presented. He does not feel called upon to say whether those extracts

justify the decision of the Illinois court in the present case. It will be

seen, from the opinions themselves, and from the arguments of counsel

presented in the reports, that the question did not receive any very

elaborate consideration, either in the opinions of the court or in the

arguments of counsel. And the question how far a charge made for a

continuous transportation over several States, which included a State

whose laws were in question, may be divided into separate charges for

each State, in enforcing the power of the State to regulate the fares of

its railroads, was evidently not fully considered. These three cases,

with others concerning the same subject, were argued at the same time

by able counsel, and in relation to the different laws affecting the sub-

ject, of the States of Illinois, Iowa, Wisconsin, and Minnesota ; the

main question in all the cases being the right of the State to establish

anv limitation upon the power of the railroad companies to fix the

price at which they would carry passengers and freight. It was stren-

uously denied, and very confidently, by all the railroad companies, that

an}' legislative body whatever had a right to limit the tolls and charges

to be made by the carrying companies for transportation. And the

great question to be decided, and which was decided, and which was

argued in all those cases, was the right of the State within which a rail-

road company did business to regulate or limit the amount of an}- of

these traffic charges.

The importance of that question overshadowed all others ; and the

case of Munn v. Illinois was selected b}' the court as the most appro-

priate one in which to give its opinion on that subject, because that

case presented the question of a private citizen, or unincorporated

partnership, engaged in the warehousing business in Chicago, free from

any claim of right or contract under an Act of incorporation of an}'

State whatever, and free from the question of continuous transporta-

tion through several .States. And in that case the court was presented

with the question, which it decided, whether any one engaged in a pub-

lic business, in which all the public had a right to require his service,

could be regulated by Acts of the legislature in the exercise of this pub-

lic function and public duty, so far as to limit the amount of charges

that should be made for such services.

The railroad companies set up another defence, apart from denying

the general right of the legislature to regulate transportation charges,

namely, that in their charters from the States the}' each had a contract,

express or implied, that they might regulate and establish their own
fares and rates of transportation. These two questions were of pri-

mary importance ; and though it is true that, as incidental or auxiliary

to these, the question of the exclusive right of Congress to make such

regulations of charges as any legislative power had the riglit to make,

to the exclusion of the States, was presented, it received but little



CHAP. X.] WABASH, ETC. RAILWAY CO. V. ILLINOIS. 2051

attention at the hands of the court, and was passed over with the

remarks in the opinions of the court which have been cited.

The case of the State Freight Tax^ 15 Wall. 232, which was decided

only four ^-ears before these cases, held an Act of the Legislature of

Pennsylvania void, as being in conflict with the commerce clause of the

Constitution of the United States, which levied a tax upon all freight

carried through the State by any railroad company, or into it from any

other State, or out of it into any other State, and valid as to all freight

the carriage of wliich was begun and ended within the limits of the State,

because the former was a regulation of interstate commerce, and the

latter was a commerce solely within the State which it had a right to

regulate. And the question now under consideration, whether these

statutes were of a class which the legislatures of the States could enact

in the absence of an}' Act of Congress on the subject, was considered

and decided in the negative.

It is impossible to see anj- distinction in its effect upon commerce of

either class, between a statute which regulates the charges for transpor-

tation, and a statute which levies a tax for the benefit of the State upon

the same transportation ; and, in fact, the judgment of the court in the

State Freight Tax Case rested upon the ground that the tax was
alwa^'s added to the cost of transportation, and thus was a tax in effect

upon the privilege of cari-ying the goods through the State. It is also

very difficult to believe that the court consciously intended to overrule

the first of these cases without any reference to it in the opinion.

At the very next term of the court after the delivery of these opin-

ions, the case of Hall v. De Cuir, 95 U. S. 485, was decided, in which

the same point was considered, in reference to a statute of the State of

Louisiana which attempted to regulate the carriage of passengers upon
railroads, steamboats, and other public conveyances, and which pro-

vided that no regulations of an}- companies engaged in that business

should make any discrimination on account of race or color. This stat-

ute by its terms was limited to persons engaged in that class of busi-

ness within the State, as is the one now under consideration, and the

case presented under the statute was that of a person of color who took

passage from New Orleans for Hermitage, both places being within the

limits of the State of Louisiana, and was refused accommodations in

the general cabin on account of her color. In regard to this the court

declared that, " for the purposes of this case, we must treat the Act of

Louisiana of February 23, 1869, as requiring those engaged in inter-

state commerce to give all persons travelling in that State, upon the

public conveyances employed in such business, equal rights and privi-

leges in all parts of the conveyance, without distinction or discrimina-

tion on account of race or color. . . . AVe have nothing whatever to do
with it as a regulation of internal commerce, or as afiecting anything
else than commerce among the States."

And, speaking in reference to the right of the States in certain

classes of interstate commerce to pass laws regulating them, the opin-
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ion says: . . • [Here follows a passage given supra^ p. 1983, begin-

ning with the words: "The line which separates," and ending on p.

1984, at the words :
" No carrier of passengers."]

The applicability of this language to the case now under considera-

tion, of a continuous transportation of goods from New York to Cen-

tral Illinois, or from the latter to New York, is obvious, and it is not

easy to see how any distinction can be made. Whatever ma}' be the

instrumentalities by which this transportation from the one point to

the other is effected, it is but one voyage, as much so as that of the

steamboat on the Mississippi River. It is not the railroads themselves

that are regulated by this Act of the Illinois Legislature so much as the

charge for transportation, and, in language just cited, if each one of

the States through whose territories these goods are transported can

fix its own rules for prices, for modes of transit, for times and modes of

delivery, and all the other incidents of transportation to which the

word "regulation" can be applied, it is readih' seen that the embar-

rassments upon interstate transportation, as an element of interstate

commerce, might be too oppressive to be submitted to. "It was," in

the language of the court cited above, " to meet just such a case that

the commerce clause of the Constitution was adopted."

It cannot be too strongly insisted upon that the right of continuous

transportation from one end of the countr}' to the other is essential in

modern times to that freedom of commerce from the restraints which

the State might choose to impose upon it, that the commerce clause

was intended to secure. This clause, giving to Congress the power to

regulate commerce among the States and with foreign nations, as this

court has said before, was among the most important of the subjects

which prompted the formation of the Constitution. Cook v. Pennsyl-

vania, 97 U. S. 566, 574; Brown v. Maryland, 12 Wheat. 419, 446.

And it would be a very feeble and almost useless provision, but poorly

adapted to secure the entire freedom of commerce among the States

which was deemed essential to a more perfect union by the framers of

the Constitution, if, at every stage of the transportation of goods and

chattels through the country, the State within whose limits a part

of this transportation must be done could impose regulations concern-

ing the price, compensation, or taxation, or any other restrictive regu-

lation interfering with and seriously embarrassing this commerce.

The argument on this subject can never be better stated than it is b}'

Chief Justice Marshall in Gibbons v. Ogden, 9 Wheat. 1, 195-196. He
there demonstrates that commerce among the States, like commerce

with foreign notions, is necessarily- a commerce which crosses State

lines, and extends into the States, and the power of Congress to regu-

late it exists wherever that commerce is found. Speaking of naviga-

tion as an element of commerce, which it is, only, as a means of

transportation, now largeh* superseded b^- railroads, he says: " The

power of Congress, then, comprehends navigation within the limits

of every State in the Union, so far as that navigation maj^ be, in anj-
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manner, connected with ' commerce with foreign nations, or among the

several States, or with the Indian tribes.' It may, of consequence,

pass the jurisdictional line of New Yorlc and act upon the very waters

[the Hudson River] to which the prohibition now under consideration

applies," p. 197. ISo the same power may pass the line of the State of

Illinois and act upon its restriction upon the right of transportation

extending over several States, including that one. . . . [Here follow

quotations or statements of the cases of Telegraph Co. v. Texas., 105

U. S. 460 ; Wdt07i v. J/o., supra, p. 1957 ; Mobile v. Kiinhall, supra, p.

1997; Gloucester Ferry Co. v. Pa., supra, p. 2013, and TJie R. R.
Com. Cases, supra, p. 1733.]

We must, therefore, hold that it is not, and never has been, the

deliberate opinion of a majority of this court that a statute of a State

whicli attempts to regulate the fares and charges by railroad companies

within its limits, for a transportation which constitutes a part of com-

merce among the States, is a valid law.

Let us see precisel}' what is the degree of interference with trans-

portation of property or persons from one State to another which this

statute proposes. A citizen of New York has goods which he desires

to have transported by the railroad companies from that city to the

interior of the State of Illinois. A continuous line of rail over which a

car loaded with these goods can be carried, and is carried habitualh',

connects the place of shipment with the place of delivery. He under-

takes to make a contract with a person engaged in the carrying busi-

ness at the end of this route from whence the goods are to start, and he

is told by the carrier, " I am free to make a fair and reasonable con-

tract for this carriage to the line of the State of Illinois, but when the

car which carries these goods is to cross the line of that State, pursu-

ing at the same time this continuous track, I am met by a law of

Illinois which forbids me to make a free contract concerning this trans-

portation within that State, and subjects me to certain rules by which I

am to be governed as to the charges which the same railroad compan}'

in Illinois may make, or has made, with reference to other persons and

other places of deliver}'." So that while that carrier might be willing

to carry these goods from the cit}- of New York to the cit}' of Peoria

at the rate of fifteen cents per hundred pounds, he is not permitted to

do so because the Illinois railroad company has alread}' charged at the

rate of twent3'-five cents per hundred pounds for carriage to Gilman,

in Illinois, which is eighty-six miles shorter than the distance to Peoria.

So, also, in the present case, the owner of corn, the principal prod-

uct of the country, desiring to transport it from Peoria, in Illinois, to

New York, finds a railroad company willing to do this at the rate of

fifteen cents per hundred pounds for a car-load, but is compelled to pa^'

at the rate of twenty-five cents per hundred pounds, because the rail-

road company- has received from a person residing at Gilman twenty-

five cents per hundred pounds for the transportation of a car-load of

the same class of freight over the same line of road from Gilman to



2054 WABASH, ETC. KAILWAY CO. V. ILLINOIS. [CIIAP. X.

New York. Tliis is the result of the statute of Illinois, in its endeavor

to prevent unjust discrimination, as construed by the Supreme Court of

that .State. The etlect of it is, that whatever ma}' be the rate of trans-

portation per mile charged by the railroad comi)any from Oilman to

Sheldon, a distance of twenty-three miles, in which the loading and the

unloading of the freight is the largest expense incurred by the railroad

comi)any, the same rate per mile must be charged from Peoria to the

cit\' of New York.

The obvious injustice of such a rule as this, which railroad companies

are by heavy penalties compelled to conform to, in regard to commerce
among the States, when applied to transportation which includes Illi-

nois in a long line of carriage through several States, shows the value

of the constitutional provision which confides the power of regulating

interstate commerce to the Congress of the United States, whose en-

larged view of the interests of all the States, and of the railroads con-

cerned, better fits it to establish just and equitable rules.

Of the justice or propriety of the principle which lies at the founda-

tion of the Illinois statute it is not the province of this court to speak.

As restricted to a transportation which begins and ends within the

limits of the State it may be very just and equitable, and it certainly is

the province of the State legislatui'e to determine that question. But

when it is attempted to apply to transportation through an entire series

of States a principle of this kind, and each one of the States shall

attempt to establish its own rates of transportation, its own methods to

prevent discrimination in rates, or to permit it, the deleterious influ-

ence upon the freedom of commerce among the States and upon the

transit of goods through those States cannot be overestimated. That

this species of regulation is one which must be, if established at all, of

a general and national character, and cannot be safel}- and wiseh*

remitted to local rules and local regulations, we think is clear from

what has already been said. And if it be a regulation of commerce, as

we think we have demonstrated it is, and as the Illinois court concedes

it to be, it must be of that national character, and the regulation can

only appropriate!}' exist by general rules and principles, which demand
that it should be done by the Congress of the United States under the

commerce clause of the Constitution.

The judgment of the Supreme Court of Illinois is therefore

Reversed, and the case remanded to that court for further proceed-

ings in conformity xinth this opinion.

Mrf. Justice Bradley, with whom concurred The Chief Justice and

Mr. .Justice Oray, dissenting. [In the course of the dissenting opin-

ion, a quotation from the opinion of the Supreme Court of Illinois was
made to the effect that " the excess in the charge for the less distance

presumably affects ever}' part of the line of carriage between Oilman
and the State line proportionately with the balance of the line." And
Bradley, .J., added.] "We have no doubt that this view of the pre-

sumed equal distribution of the charge to every part of the route is cor-
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rect. If one-tenth, or an}- other proportion, of the whole route of

transportation was in Illinois, tlie clear presumption is, if nothing be

shown to the contrary (as nothing was shown), that the like propor-

tion of the whole charge was made for the transportation in that State.

"The principal question in this case, therefore, is whether, in the

absence of Congressional legislation, a State legislature has the power
to regulate the charges made by the railroads of the State for transport-

ing goods and passengers to and from places within the State, when
such goods or passengers are brought from, or carried to, points with-

out the State, and are, therefore, in the course of transportation from

another State, or to another State. It is contended that as such trans-

portation is commerce between or among different States, the power/

does not exist. The majority of the court so hold. We feel obliged

to dissent from that opinion. AYe think that the State does not lose its
j

power to regulate the charges of its own railroads in its own territory, i

simpl}' because the goods or persons transported have been brought i

from or are destined to a point beyond the State in another State. . .
.-^

" It is evident from what has been said, that the dealing of a State

with a railroad corporation of its own creation, in authorizing the con-

struction and maintenance of its road, and the charge of fares and
freights thereon, is, in its purpose, a matter entirely aside from that

kind of regulation of commerce which is obnoxious to the provisions of

the Constitution. There is not a particle of doubt that it was the right

of the State to prescribe the route of the plaintiff's road, — it might be

in a direction north and south, or east and west ; it might be by one
town, or by a different town ; it was its right to prescribe how the road

should be built, what means of locomotion should be used on it, how
fast the trains might run, at what stations thej- should stop. It was its

'

right to prescribe its charges, and to declare that they should be uni-

form, or, if not uniform, how otherwise: this certainly was the right !

of the State at the inception of the charter, and every one of these

things would most materially affect commerce, not onlv internal but •

external ; and yet not one of them would be repugnant to the power
of Congress to regulate commerce within the meaning of the Con-
stitution.

"Suppose tlie original charter of the railroad company in this case;

had contained precisely the provisions against discriminating chaj-ges \

which is contained in the general law now complained of, could the
j

company disregard the conditions of its charter, and defy the authority J
of the State? We think it clear that it could not. But if the State

had the power to impose such a condition in the original charter, it

must have the same power at any time afterwards ; for the exercise of

the power in the original grant would be just as repugnant to the

Constitution, and no more, as the exercise of it at a subsequent period.

The regulation of charges is just as unconstitutional in a charter as in

a general law.

" To sum up the matter in a word : we hold it to be a sound proposi-
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tion of law, that the making of railroads and regulating the charges

for their use is not such a regulation of commerce as to be in the

remotest degree repugnant to any power given to Congress by the

Constitution , so long as that power is dormant, and has not been

exercisedjjj' Congress. ^They affect commerce, they incidentally regu-

late it ; but they are acts in relation to the subject which the State lias

a perfect right to do, subject, always, to the controlling i)owcr of

Congress over the regulation of commerce when Congress sees fit to

act.^ . . The inconveniences which it has been supposed in argu-

meni would follow from the execution of the laws of Illinois, we think

have been greatly exaggerated. But if it should be found to present

any real difficulty in the modes of transacting business on througli l ines,

it is always in the power of Congress to make such reasonable regula-

tions as the interests of interstate commerce may demand, without

denudin^_the States of their just powers over their own roads and

their own corporations^" ^

1?-

J^^Aa^^

a^

OVo.-c|J^ KOBBINS V. SHELBY COUNTY TAXING DISTRICT.

n>-^Sit.^s-^^-^^ Supreme Court of the United States. 1887.

/^cx,£xL^ v^(j^(rW/^
[120 C^. 5. 489.]

'-^*"'^"
. . . The cause was submitted at the last term of court. The court,

on the 8th of March, 1886, ordered it argued ; and argument was heard

accordingly at this term. The case is stated in the opinion of the

court.

Mr. Lnke E. Wright, for plaintiff in error ; 3fr. F. T. Edmondson
was with him on the brief ; Mr. S. P. Walker, for defendant in error.

"t« /b<5'-^ '^
Ir*"""^

^^^- Justice Bradley delivered the opinion of the court.

11 ' This case originated in the following manner : Sabine Robbins, the

pl aintiff in error, in Februarj-, 1884, was engaged at the city of Mem-

phi s, in the State of Tennessee, in soliciting the sales of goods for the

firm of Rose. Robbins & Co. , of Cincinnat i, in the State of Oliio , deal-

ers in paper, and other articles of stationer}', and exhibited samples

1 This case was decided October 25, 1886. The Federal Interstate Commerce Act

(J

~~ 77" Q (24 Stat at Large, 379) was approved by the President, February 4, 1887.

«s4 iiLcA.
^" Lafarier V. Gr. Trunk Ri/. of Canada, 84 Me. 286 (1892), it was held that a

_r>^a/«AA/a
statute of Maine making railroad tickets good for six years, with a right of the holder

l_,^«o^(V4/i /v^->«^ to " stop off " at as many stopping places tis he pleases, cannot constitutionally apply

fL . to a ticket for a continuous passage between a place in Canada and another in Maine,

ytA.«-AAA^ ex. citing Carpenter v. Ri/. Co., 72 Me. 388. The court (Peters, C. .1.) said :
" Tlie plaintiff

f jU^- places great reliance upon the case of Dryclen v. Railwai/ Co., 60 Me. 512 (1872), a case

J^^/r^^ much like the present, where the statute in question was held to be valid. But that

a^Jl^^fy^^ 46*^"'^^ was many years ago, and the point now presented was not even intimated to the court.

J
- No thought was taken of it. Questions of interstate commerce have grown to an im-

fj Afvtxv«-^^-«--*^ mense national importance since the time of that decision."— Ed.
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for the purpose of effecting such sales, — an employment usually de- y^ Qy^iotu -

nominated as that of a '
'• drumme r." There was in force at that time a - ouu^aj^

statute of Tennessee, relating to the subject of taxation in the Taxing "^^^^
y^^^,;?^^

Districts of the State, applicable, however, only to the Taxing Districts '"'^^CV /~h
of Shelby County (formerly the city of Memphis), by which it was MJ^^^ ^^^ >

enacted, amongst other things, that " All drummers, and all persons ^^<!x^ '-^

not having a regular licensed house of business in the Taxing Distric t, n/iAoJlMyf-^

offering for sale or selling goods, wares, or merchandise therein, b^'
-/-^^.vxAX

sample, shall be required to pay to the county trustee the sum of S 1

J\
per week, or i?2o per month , for such privilege, and no license shall be i><^^^
issued for a longer period than three months." Stats. Tennessee, 1881, jC/t^\^^'^^^^^^^^ ,

c. 96, § 16. ,cA ^^'< •

The business of selling b}- sample and nearly sixt}* other occupations
PJ-^U.

had been by law declared to be privileges, and were taxed as such, and^ -1 vt ^yvyoA*

it was made a misdemeanor, punishable by a fi ne of not less than five, ra^y"-**'^

nor more than fifty dollars, to exercise any of such occupations without /^iAXiX Xcaa^m

having first paid the tax or obtained the license required therefor. ^,^,(^xx»,^f^Jt^^^^^

Under this law Jlobbins, who had not paid the tax nor taken a i ^iX*^
license, was prosecuted, convicted, and sentenced to pay a fine of ten

OolxaMj
dollars, together with the State and county tax, and costs ; and on ap- ^'^^ ^

peal to the Supreme Court of the State, the judgment was affirrned. i^jS.'v-'C-^^^-^

This writ of error is brought to review the judgment of the Supreme -T^;:^/-a^(,.-C<-'t;e.

Court, on the ground that the law imposing the tax was repugnant to , d ^. . g^„^
that clause of the Constitution of the United States which declares i ^ ,

that Congress shall have power to regulate commerce among the several 7^^-i^ ^'^^^l
States. On the trial of the cause in the inferior court, a jury being ^/V^y^h^^'^^
waived, the following agreed statement of facts was submitted to the hAjJJ.iji/UM
court, to wit : [The facts are sufficienth' stated above.] This was all / /
the evidence, and thereupon the court rendered judgment against the X'*-^'^^*"*-'^

defendant, to which he excepted, and a bill of exceptions was taken. -hpMA 4^^^^^^'

The principal question argued before the Supreme Court of Tenn es- / '/-iw
see was, as to the constitutionality of the Act which imposed the tax 'i^^-^-^^^^'^

on drummers ; and the court decided that it was constitutional and ,,.,

valiT (K^r^^^^~

T'hat is the question before us, and it is one of great importance to >K^-'C>t>uAXA

the people of the United States, both as it respects tlieir business inter- ^ ^,^^^ -n^^^

ests and their constitutional rights. It is presented in a nutshell, and nt -^^jJiX

does not, at this da}-, require for its solution an}- great elaboration of

argument or review of authorities. Certain principles have been al- ^"^^^^^
ready established by the decisions of this court which will conduct us o^^.o^.Ayt^'^'A

to a satisfactor}- decision. Among those princi[)les are the following :— _x #-,
J^J^J^

^^ 1. The Constitution of the United States having- pivpn to Cnnarpss
,

^e^^iie power to regulate connnerce. not only with foroion nntions, but, /a4'^*Jc<X^

j_/3 ^ among the several States, that power is necessarily exclusive whenever -^^^0.^1/^^
the subjects of it are national in thQJr <;liara^tfir. ftf admi^. ""'y "f "Jie

"

r^£^^.rrr-
uniform system, or plan of regulatiom This was decided in the case of Jf
Cooley V. Board of Wardens of the Port of Philadelphia, 12 How. <^ 't^^ "^

(JUL. OUajil r<^<x3tx, \<K,<^ -x.-^ r^^^^^^Xn^ "J^ ov ^^/t^A/it^'^

(A-^
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iX/\Jf- <iA_^ *>-ACf7t ~X

^-^/^ 299, 319, and(j\as A'litually involved in llie case of Gibbons v. Oade u, \/\A^/^
9 Wiieat. 1, and has been eonfiruied in nuin^' siibsecjuent cases, amongst
others, in Brown v. Marijlund^ 12 W heat. 419 ; The Pdssetiger Cases,

et^\A/\^^^*^^^ ' 7 How. 283; Crandall v. JVemda, 6 Wall. 35, 42; Ward v. 3farv -

land, 12 Wall. 418, 430; State Freijiht Tax Cases, 15 Wall. 232,

279 ; Henderson v. Mayor of Neio York, 92 U. S. 259, 272 ; liail-

^ road Co. V. Husen, 95 U. S. 4G5, 4G9 ; Jlobile v. Kim ball, 102 U. S.

P^ixJ:^ .1^ ^ 091,697; Gloucester Fern/ Co. v. Pennsylranvt , 114 U. S. 19(i, 203 ;

_y Wabash, S:c. Hailwa)/ Co. v. Illinois, 118 U. S. 557. ~

/JUAjLcA^*-^ 2. Another established doctrine of this court is, that where th e v^
f<u tjiu i^ower of Congress to regulate is exclusive, the failure of Congress to ^j- \

make express regulations indicates its wall that the subject shall be leftcr \P
/CiA.yif-'tt^^AJ iVee from any restrictions or imi)Ositions

;
and any regulation of th e Qy .,

/:' ^frA _ subject by the States, except in matters of local concern only, a s liei-e- ^™^

k after mentioned, is repugnant to such freedom. This was held by Mr.

/'>{jCm. <!^k<:- Justice Johnson in Gibbons v. Ogden, 9 AYheat. 1, 222, by INIr. Justice

(irier in the Passenger Cases, 7 How. 283, 4G2, and has been aflirmed

^M^'^'^ ~ in subsequent cases. State Freight Tax Cases, 15 Wall. 232, 279 ;

/(/^ /pA-W'- Railroad Co. v. Husen, 95 U. S. 465, 469 ; Welton v. Missouri, 91

U
'

U. S. 275, 282; Mobile v. Kimball, 102 U. S. 691, 697; Brown v.

rL Cay^
. j/ovston, 114 U. S. 622, 631 ; Walling v. Michigan, 116 U. S. 446,

455; Pickaixl v. Pullman Southern Car Co., 117 U. S. 34; Wabash,

S^ (Ti-V cf-c. Raihcay Co. v. Illinois, 118 U. S. 557. ^
-^1 Tjsa ^' ^^ is also an established pi'inciple, as already indicated, that the i^ ^\jj
jf-inJ-o-^^ Q jily v^-ay ill which commci'cc between the States can be legitima tely ^

fjf, otAnrt^ affected by State laws is when, bv virtue of its police jjower, and its /J j|v

yi/^rCrm. ^Vti/' for the security of the lives, limbs, health, and comfort of persons and '\^ n^

. the protection of property ; or when it does those things which may ^'^
\lL/^CiAy<X otherwise incidentally affect commerce, such as the establishment and \^^
•A- >, . fYii<M^'^""^^^'^" ^^ highways, canals, railroads, wharves, ferries, and other t^

\

v^ '

commercial facilities ; the i)assage of ins|)ection laws to secure the due \

"'IhxjLt AA^ quality and measure of i)roducts and commodities ; the passage of laws ^^^ „

,
I to regulate or restrict the sale of articles deemed injurious to the health Xv^

"A^^^^/^ or morals of the community ; the imposition of taxes upon persons r^

~\\xi^ f^y\*XX residing within the State or belonging to its populatio n, and upon

/y Jl J0 avocations and employments pursued therein, not directly connected

LA p^**^*^^ with foreign or interstate commerce , or wnth some other employmen t

ll tfia
^^ business exercised under authority of the Constitution and laws of

M^^vW (\A th e United States ; and the imposition of taxes upon all jjroperty with in

(J < the State, mingled with and forming part of the great mass of property
nr>A

a^
M<.

tjierein . ^)Ut in making such internal regulations a State cannot im

-

I, , jj "^ pose taxes upon persons passing through the State, or coming into it

^^^ merely for a temporary purpose, especially if connected with interstate

rjh~, "v^iCfcl <^i' foi'cign commerce ; nor can it impose such taxes upon property im-

ported into the State from abroad, or from another State, and not 3-et

L(\/yX/^ become part of the common mass of property therein ; and no discrimi-

y^juCik Wry clU^yi \r (Po^<^^-^--^ J y^^uJj^- ^^^ ^ 0^ /xJU^

J<H^^<. 1m1^ Ur^J-i, /w-o-^L '
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nation can be made, by an}' such regulations, adversel}' to the persons ^
or property of other States ; and no regulations can be made directly '-^

affecting interstate commerce. Any taxation or regulation of the latter

character would be an unauthorized interference with the power given -^^L^totAA

to Congress over the subject. \
For authorities on this last head it is onlv necessary to refer to those IpiAA^o ^ (^^^^^

already cited

In a word, it may be said, that in the matter of interstate commerce

th e United States are but one coun tr^•, and are and must be subject to
,

one system of regulations, and not to a multitude of systems . The
-f-/;^^^ <^

doctrine of the freedom of that commerce, except as regulated b\' Con-

gress, is so firmly estal)lished that it is unnecessary' to enlarge further z^'^'*-'*-^

upon the subject. a^J^ ^-^^

In view of these fundamental principles, which are to govern our de- o^i^lClMJi^

eision, we may approach the question submitted to us in the present q^ p JL
case, and inquire whether it is competent for a State to levy a tax or ( y «!_
impose any other restriction upou the citizens or iiinabuaius oi other

States , for sellin<i or seeking to sell l\\(i\v goods in such Mtate brfbre /^^f^ptc
they are introduced therein. JJo not sucU restnciions ilffecL llie very

.,Zv-»-XxX-

foundation of interstate trade ? How is a manufacturer, or a merchan t,

of one State to sell his goods in another State without, in some way ,
^ <^'^*^

obtaining orders therefor? Must he be conijielled to send them at a

venture, without knowing whctiier there is any demand for them ?

This may, undoubtedly', be safely done with regard to some products

for which there is always a market and a demand, or where the course

of trade has established a general and unlimited demand. A raiser of

farm produce in New Jersey- or Connecticut, or a manufacturer of

leather or wooden ware, may, perhaps, safely take his goods to the cit}- ^ x-*-^
of New York and be sure of finding a stable and reliable market for

'^

them. But there are hundreds, perhaps thousands, of articles which no /-" ^ '

person would think of exijorting to another State without first pro - ^
curing an order for them. It is true, a merchant or manufacturer in \^^^^'^

one State ma}' erect or hire a warehouse or a store in another State, in /-rhjijcL^ifri^

which to place his goods, and await the chances of being able to sell "x* //

them. But this would require a warehouse or a store in every State witli-^<24^ ^^"^^"^^"^

^vhich he mighi desire to trade. Surely, he cannot be compelled to i-^ ^^JljjA/^^
take this inconvenient and expensive course. In certain branches of 6^

tLj^
business it maj- be adopted with advantage. Many manufacturers do

^^^'^ ^
open houses or places of business in other States than those in whicli .pt,ooo<2^(~^0<.

the}' reside, and send their goods there to be kept on sale. But this /i^cfjxj^cXtM
is a matter of convenience, and not of compulsion, and would neither suit /i^
the convenience nor be within the ability of many otiiers engaged in the C/
same kind of business, and would be entirely unsuited to many branches

of business. In these cases, then, what sliall the merchant or manu-
facturer do who wishes to sell his goods in other States? Must he sit

still in his factory or warehouse and wait for the people of those States

to come to him? This would be a silly and ruinous proceeding. . ^jJ^ •
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The only other way, and the one, perhaps, which most extensivelyTV^
rSt/xy\X. prevails, is to ubluin orders from persons residing or dohig business in

those otlier States. But how is the merchant or uianul'acturer to secure

i^JV2A/l^i-<^^

'

such orders? J f he may be taxed by such States for doing so, who
. shall limit the tax? I t may amount to prohibition. To say that such

Y°\A(Z^y(jClyH ^ tax is not a burden upon interstate commerce, is to s|)eak at least un -

ad visedly and witliout due attention to the trutli of tilings.

It ma}' be suggested that the merchant or manufacturer has the post-

office at his command, and may soli(;it orders through the ma ils. We
do not suppose, however, that any one would seriously contend that

this is the only way in which his business can be transacted without

being amenable to exactions on the part of the State. Besides, why

could not the State to which his letters might be sent tax him for solicit-

ing orders in this way, as well as in any other way?

The truth is, that, in numberless instances, the most feasible, if not

the only practicable, way for the merchant or manufacturer to obtain

orders in other States is to obtain them bj- personal application, either

by himself or by some one employed by him for that purpose ; and in

many branches of business he must necessarily exhibit samples for the

purpose of determining the kind and quality of the goods he i^roposes

to sell, or which the other party desires to purchas e. But the right of

taxation, if it exists at all, is not confined to selling by sample. It

embraces every act of sale, whether by word of mouth only or by the

exhibition of samples. If the right exists, any New York or Chicago

merchant visiting New Orleans or Jacksonville, for pleasure or for

his health, and casually taking an order for goods to be sent from

his warehouse, could be made liable to pay a tax for so doing, or be

convicted of a misdemeanor for not having taken out a license. The

light to tax would apply equally as well to the principal as to his agent,

and to a single act of sale as to a hundred acts.

But it will be said that a denial of this power of taxation will inter-

fe

r

e with the right of the State to tax business pursuits and callings

carried on within its limits, and its rights to require licenses for ca rry-

ing on those which are declared to be privileges. This may be true to

a certain extent ; but only in those cases in which the States them -

selves, as well as individual citizens, are subject to the restraints of the

higher law of the Constitution. A nd this interference will be very lim -

ited in its operation . It will only prevent the levy of a tax, or the

requirement of a license, for making negotiations in the conduct of in-

terstate commerce ; and it may well be asked where the State gets

authority for imposing burdens on that branch of liusiness any more than

for imposing a tax on the business of importing from foreign countries,

or even on that of postmaster or United States marshal. The mere

calling the business of a drummer a privilege cannot make it so. Can
the State Legislature make it a Tennessee privilege to carry on the

business of importing goods from foreign countries? If not, has it any

better right to make it a State privilege to carry on interstate com-
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mei'ce? It seems to be forgotten in argument that the people of tins Jv^ C>(AaAA

country are citizens of the United States, as well as of the individual Aint S> '^^-^

S tates, and that they have some riglits under the Constitution and law s . h>-j

of the former independent of the latter, and free from any interference ^^

or restraint from them. \xnyt a^ ca.

^WAAA.>^^
To deny to the State the power to lay tlie tav nr rpgnii-p fho lir-pnsp

^

in q;iestion, will not, in any perceptible deo^ree. diminish its resources (7LL/^-^CA•^A

or its just power of taxation . It is ver}' true, that if the goods when —^(X*^-*'^ -twx

sold were in the State, and part of its general mass of proi)erty, tiiey ^ . J? ,

would be liable to taxation ; but when brought into the State in conse- aA^ ^^^ M.^^A'\

quence of the sale the}' will be equally liable ; so that, in the end, the -~t- /^^t^Jir*^ -v^

State will derive just as much revenue from them as if the}' were there

before the sale. As soon as the goods are in the State and hpcnmp (nMT <

part of its general mass of property, they will become liable to be taxed

i n tlie same manner as other property of similar character, as was dis-

tin ctly held by this court in the case of Brown v. Houston, 114 U. S.

622. When goods are sent from one State to another for sale, or, in

consequence of a sale, they become i)art of its sreneral property, and

am

e

nable to its laws ; provided that no discrimination be made against

them as goods from another State, and that they be not taxed by reason

of being brought from another State, but only taxed in the usual way
as other goods are. Browyi v. Houston, qua snpra ; Machine Co. v.

Gage, 100 U. S. 676. But to tax tiie sale of such goods, or the offer

to s ell them, before they are brought into the State, is a very different

thing, and seems to us clearly a tax on interstate commerce itself.

It is strongly urged, as if it were a material point in the case, that

no discrimination is made between domestic and foreign drum mors, —
those of Tennessee and those of other States ; that all are taxed alike.

But that does not meet tlie difficulty. Interstate commerce cannot be

taxed at all, even though the same amount of tax should be laid on
domestic commerce, or that which is carried on solely within the State.

This was decided in the case of The State Freight Tax, 15 Wall. 2.32.

The negotiation of sales of goods vvhicli are in another State, for the

purpose of introducing them into the State in which the negotiation is

made, is interstate commerce. A New Orleans merchant cannot be

taxed there for ordering goods from London or New York, because, in

the one case, it is an act of foreign, and in the other, of interstate com-
merce, both of which are subject to regulation by Congress alone.

It would not be difficult, however, to show that the tax authorized by
the State of Tennessee in the present case is discriminative against

the merchants and manufacturers of other States. They can only sell

their goods in Memphis by the employment of drummers and by means
of samples; whilst the merchants and manufacturers of Memphis, hav-
ing regular licensed houses of business there, have no occasion for

such agents, and if they had, they are not subject to any tax therefor.

They are taxed for their licensed houses, it is true ; but so. it is pre-

sumable, are the merchants and manufacturers of other States in the
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places where they reside ; and the tax on druniniers operates greatly to

their disadvantage in comparison with the merchants and manufactur-

ers of Memphis. And such was undoubtedly one of its objects. This

kind of taxation is usually imposed at the instance and solicitation of

domestic dealers, as a means of protecting them from foreign compe-

tition. And in many cases there may be some reason in their desire

for such protection. But this shows in a still stronger light the uncon-

stitutionality of the tax. It shows that it not only operates as a re-

striction upon interstate commerce, but that it is intended to have that

effect as one of its principal ol)jects. And if a State can, in this way,

impose restrictions upon interstate commerce for the benefit and protec-

tion of its own citizens, we are brought back to the condition of things

which existed before the adoption of the Constitution, and which was

one of the principal causes that led to it.

If the selling of goods by sample and the employment of drummers

for that purpose, injuriousl}' affect the local interest of the States, Con-

gress, if applied to, will undoubtedly make such reasonable regulations

as the case may demand. And Congress alone can do it ; for it is ob-

.vious that such regulations should be based on a uniform system appli-

cable to the whole countr}', and not left to the varied, discordant, or

retaliatory enactments of foity different States. The confusion into

which the commerce of the country would be thrown by being subject

to State legislation on this subject, v/ould be but a rei)etition of the dis-

order which prevailed under the Articles of Confederation.

To say that the tax, if invalid as against drummers from other

States, oj)erates as a discrimination against the drummers of Tennessee,

against whom it is conceded to be valid, is no argument ; because the

State is not bound to tax its own drummers ; and if it does so whilst

having no power to tax those of other States, it acts of its own free will,

and is itself the author of such discrimination. As before said, the

State ma}' tax its own internal commerce ; but that does not give it an}'

right to tax interstate commerce.

The Judgment of the Sup^^eme Court of Tennessee is reversed, and
the plaintiff in error must be discharged.

Mr. Chief Justice Waite, with whom concurred Mr. Justice Field

and Mr. Justice Gray, dissenting.^

^ In the dissenting opinion it is said : "The license fee is demanded for the privi-

lege of selling goods by sample within the Taxing District. The fee is exacted fr(jni all

alike who do that kind of imsiness, nnless they iiave ' a licensed house of business ' in the

district. There is no discrimination between citizens of the State and citizens of other

States. The tax is upon the business, and this I have always understootl to be hivvful,

whether the business was carried on by a citizen of the State under wliose authority

the exaction was made, or a citizen of another State, unless there was discrimination

against citizens of other States. In Osborne v. Mobile, 16 Wall. 481, it is said :
' Tiie

whole court agreed that a tax on business carried on within the State, and without

discrimination between its citizens and the citizens of other States, might be constitu-

tionally imposed and collected.' And I cannot believe that if Kobhins had opened an
office for his business within the Taxing District, at which he kept and exhibited his



CHAP. X.] PHILA., ETC. STEAMSHIP CO.

PHILADELPHIA, etc STEAMSHIP COMPANY v. PENN-
SYLVANIxV. ,J^a^..^-:>^tj{^ <^ .

Supreme Court of the United States. 1887. /o^*-XvOwT»^n«x>C«<<

[122 [/. S. 326.J
ju^>.^<Jj-^ ^^ 9.0^^1^

[On error to the Supreme Court of Pennsylvania.] ^ A ^ A *~
The q uestion in this case was, whether a State can constitutionally A^^-^^^-^-t*^**

impose upon a steamship comijany , incoi'porated under its laws, a tax ^ ^..ca-x^U.

upon the gross receipts of such company derived from the transporta- (\^ ^ c^Lutun'^

tion of persons and property by sea, between different States, and ^ t~a>ujx.-
to and from foreign countries . . . .

jyrff^^

Mr. Morton P. Henry, for plaintiff in error ; Mr. W. S. Klrkpalrick, kurCt^M^ "L

Attorney-General of Pennsylvania, for defendant in error ;
Mr. John '

\

^j,^,^/x "i

samples, it would be held that he would not be liable to the tax, and this whether he Jxt/tjz »
'^^^

staj'ed there all the time or came ouly at intervals. But what can be the difference iu // / /j 1

principle, so far as this question is concerned, whether he takes a room permanently ^^^^A^^ Jc^lX

\

iu a busiuess block of the district where, wheu he comes, he sends his boxes and ex-
jj f ij . *

hibits his wares, or engages a room temporarily at a hotel or private house and carries ^^^'^^'lyn^*^'^^

on his business there during his stay ' Or even whether he takes his sample boxes ^~Jh~Jlx/^ •

around with him to his different customers and shows his wares from them ' In'

either case he goes to the district to ply his trade and make his sales from the goods ~l/i) '{ ihypytA.

he exhibits. He does not sell those goods, but he sells others like them. It is true ,

that his business was to solicit orders for his principals, but in doing so he bargained '\Y^^'^'*^
^"^

for them, carried on business for them in the district by means of the samples of their lAAty^
goods, which had been furnished him for that purpose. To all intents and purposes he (Mr^'^*-^*'''^'^^

had his goods with him for sale, for what he sold was like what he exhibited as the // ^/ y1

sul)jects of sale. I am unable to see any difference iu princi])le between a tax on it/

'

^I suojecrs or saie. i am uuauie co see any uinerence in prmci])ie oecween a tax on iiy ^
'

AjiX seller by sample and a tax on a pedler, and yet I can hardly Ijelieve it would be con- /0^-^^» /v\-^>^
[^ tended that the provision of the same statute now in question, which fixes a license fee ^

for all peillers in the district, would be held to be uncoustitutional in its application^^. (~Sy%
to pedlers who came with their goods from another State and expected to go back'-^ ff.. '^

again."
^

AA^O^ .XXATUA

In lUher V. Texas, 128 U. S. \2^. 131 fl888), the court (Bradley, J.), after saying cM^*-^^^
that the case was not' distinguishable from Rohhins v Shrlhi/ Coiinfi/ Tar. District, and AiYvV A^~
that this was conceded by the lower court in this case (the Texas Court of Appeals), "^[ j

^vj^added ;
" But it is strenuously contended by that court that the decision of this court

. in fioMms V. r/if .S7(e//;y r(jx/n7 Z>/.sY)("cHs contrary to sound principles of constitutional _l
)

con.struction, and in conflict with well-adjudicated cases formerly decided by this court /ZXHr< (i'f Z*'^^*^
and not overruled. Even if it were true that the decision referred to was not in bar- ^
mony with some of the previous decisions, we had supposed that a later decision in h-fiy^^^<^ '

conflict with prior ones had the effect to overrule them, whether meutioned and com- y '

fit 'V
mented on or not. And as to the constitutional principles involved, our views were -V^'^Y^
quite fully and carefully, if not clearly and satisfactorily, expressed in the Rohhimt e J 'TCj.
case. We do not propose to enter upon a renewed discussion of the subject at this 'jC^^'i'^'^

time. If any further illustration is desired of the unconstitutionality of local burdens '_ / ifTi/i
imposed upon interstate commerce Ity way of taxing an occupation directly concerned ^^ ^
therein, reference may be m.ade to the still more recent case of Lelonp v Port of Mo- ^ TJhi "[/(A^-
bile, 127 U. S. 640, which related to a general license tax on telegraph companies, aud ^
was decided by the unanimous concurrence of the court." — Ed.

A^''^«u..JLM./v^^^ Cwk/x iTr A^ co^A^ O^U^ ^yo -v^4^*^ ^ ^ yv(^>t^ i^^AM,
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F. Sanderson, Deputy Attorney-General of the State, was with him on

the brief.

Mr. Justice Bradley, after stating the case as above reported,

delivered the opinion of the court.

The question which underlies the immediate question in the case

_y / ,/; is, whetlier the imposition of the tax upon the steamship company 's

^f-f-
ifu^^i^ receipts amounted to a regulation o f, or an interference with, inU'rstate

jyo /UaJ^t^ and foreign commerce, and was thus in conflict with the power granted
'^^ '

b}- the Constitution to Congress? Tiie tax was levied directly ui)on

^ ^tjout. /H the receipts derived by the company from its fares and freights for the

/ V transportation of persons and goods between different States, and be-

'yX^lM/tJ^'^^'^ tween the States and foreign countries, and from the charter of its ves-

y_ ' sels which was for the same purpose. This transportntirtn uns nn VicX.

^^^^
' of interstate and foreign commerce . It was the carrying on of such

,

jOu^ (M (y\S>^(~nmmerce . It was that, and nothing else . In view of the decisions

, / y-. of this court, it cannot be pretended that the State could constilutlon-

J^'*^^ ally regulate or interfere with that commerce itself But taxing is one

^0 ir^^ ^ of the forms of regulation. It is one of the principal forms. Ta^iiig

V ^- the transportation, either by its tonnage, or its distance, or by the

/3-^ iy^ ^^ num ber of trips performed, or in any other way, would certainly be a

i[\A I'^yUy^ regulation of the commerce, a restriction upon it, a burden upon" it.

^ .
^

Clearly this could not be done by the State without interfering with

(Ps ]^S).^A/Xp-^
^jjg power of Congress. Foreign commerce has been fully regulated by

Congress, and any regulations imposed by the States upon that brancli

of commerce would be a palpable interference. If Congress has not

made any express regulations with regard to interstate commerce , its

inaction, as we have often held, is equivalent to a declaration that it

shall be free, in all cases where its power is exclusive ; and its power

is necessarilv exclusive whenever the subject-matter is national in i ts

character and pro])erly admits of only one uniform system . See tlie

{jij\ cases collected in Rohblns v. Shelby Taxing District, 120 U. S. 489,

J . 492, 493. Interstate commerce carried on by ships on the sea is surely

^f^f ,
of this character .

fl jlxjQ Ajutt.^^'^ If, then, the commerce carried on by the plaintiff in error in this case
^^^"^

. could not be constitutionally taxed by the State, could the fares and

'^'l^OA, V'-^J-"^freights received for transportation in carrying on that commerce be
''

' constitutionally taxed? I f the State cannot tax the transportation ,

I^CL/vC^ may it. nevertheless, tax the fares and freights received therefor?

l \Ji/^AJ^ Where is the difference ? Looking at the substance of things, and not

''^'l at mere forms, it is very difficult to see any difference. The one thing

v>aA 'Mr ' seems to be tantamount to the other. I t would seem to be ratlier

i r^
fiiiy^ metaphysics than plain logic for the State officials to say to the com-

^j^(A«-^^
^^^^. ^^ We will not tax you for the transportation you perform, but

ti i^iA "^ we will tax you for what you get for performing it." Such a position

i / JUa ^^^ hardly be said to be based on a sound method of reasoning.
(yl''*-^'^^ Xl,is court did not so reason in the case of Broicn v. Maryland^

^^^x^xjfeL'A.12 Wheat. 419. . . .
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The application of this reasoning to the case in hand is obvious.

O f what use would it be to the ship-owner, in caiTvintr on interstate

and foreign commerce, to have tlie ri<2:ht of transportin»[ persons and

^ood s free from State interference, if he had not the equal ri<j,ht to

charge for such transportation without such interference? The very

object of his engaging in transportation is to receive pay for it. If

the regulation of the transportation belongs to the power of Congress

to regulate commerce, the regulation of fares and freights receivable

for such transportation must equall}' belong to that power; and any

burdens imposed by the State on such receipts must be in conflict with

it. To apply the language of Cliief Justice Marshall, fares and freights

for transijortation in carrying on interstate or foreign commerce are

as much essential ingredients of that commerce as transportation

i tself.

It is necessary, however, that we should examine what bearing the

cases of the State Frelrjht Tax, supra^ p. 1938, and Railvmy Gross

Receipts, supra, p. 1945, reported in loth of Wallace, have upon the

question in hand. , . .

If this case \_The State Freight Tax] stood alone, we should have no

hesitation in saying that it would entirely govern the one before us ;

for, as before said, a tax upon fares and freights received for trans-

portation is virtually a tax upon the transportation itself. But at the

same time that the Case of State Freiglit Tax was decided, the other

case referred to, namelj', that of State Tax on Railway Gross Re-
ceipts, was also decided, and the opinion was delivered b}- the same
member of the court. 15 Wall. 284. . . .

A review of the question convinces us that the first ground on which

the decision in State Tax on Raihcay Gross Receipts was ))laced i s

not tenable ; that it is not supported by anything decided in Rroion v.

3Iaryland

;

b ut, on the contrary, that the reasoning in that case is

decidedly against it.

The second ground on which the decision referred to was based was,

that the tax was upon the franchise of the corporation granted to it b}'

the State. We do not think that this can be affirmed in the present

case. It certainl}' could not have been intended as a tax on the cor-

porate franchise, because, by the terms of the Act, it was laid equall}-

on the corporations of other States doing business in Pennsylvania. If

intended as a tax on the franchise of doing business, — which in this

case is the business of transpoi'tation in carrying on interstate and

foreign commei'ce, — it would clearl}' be unconstitutional. It was held

by this court in the case of Gloucester Ferry Company v. Pennsylvania,

114 U. S. 196, that interstate commerce carried on by corporations is

entitled to the same protection against State exactions which is given

to such commerce when carried on b}' individuals. ... It is hardlj'

necessary to add that the tax on the capital stock of the New Jerse}'

Company, in that case, was decided to be unconstitutional, because,

as the corporation was a foreign one, the tax could onlj' be construed

VOL. II. — 130
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as a tax for the privilege or franchise of carrying on its business, and

tliat business was interstate commerce.

The decision in tliis case, and the reasoning on w.hich it is founded,

so far as they relate to the taxation of interstate commerce carried on

by corporations, apply equally to domestic and foreign corporations.

No doubt the capital stock of the former, regarded as inhabitants of

the State, or tlieir property, ma}' be taxed as other corporations and

inliabitants are, provided no discrimination be made against them as

corporations carrying on foreign or interstate commerce, so as to make
the tax, in effect, a tax on such commerce. But their business as

carriers in foreign or interstate commerce cannot be taxed bj- the State,

under the plea tliat they are exercising a franchise.

There is another point, however, which may properly deserve some

attention. Can the tax in this case be regarded as an income tax ?

and, if it can, does that make any dilference as to its constitutionality?

. . . As a tax on transportation, we have already seen from the quota-

tions from IVie State Freight Tax Case that it cannot be supported

where that transportation is an ingredient of interstate or foreign com-/,/

nierce, even though the law imposing the tax be expressed in such '^J^
general terms as to include receipts from transportation which are^
properly taxable. It is unnecessary, therefore, to discuss the ques-

tion which would arise if the tax were properly a tax on income. It

is clearly not such, but a tax on transportation onl y.

The corporate franchises, the property, the business, the income of

corporations created by a State may nndoubtedlv be taxed by the

State ; but in imposing such taxes care should be taken not to interfere

with or hamper, directly or by indirection, interstate or foreign com

-

merce. or any other matter exclusively within tlie jurisdiction of th e

Federal government. This is a principle so often announced by the

courts, and especially by this court, that it may be received as an

axiom of our constitutional jurisprudence. It is unnecessarj-, there-

fore, to review the long list of cases in which the subject is discussed.

Those referred to are abundantl}' sufficient for our purpose. We ma}'

add, however, that since the decision of the Railway Tax Cases now
reviewed, a series of cases has received the consideration of this court,

the decisions in which are in general harmon}' with the views here

expressed, and show the extent and limitations of the rule that a State

cannot regulate or tax the operations or objects of interstate or foreign

commerce. We may refer to the follow! ug: Railroad Co. v. Husen,

95 U. S. 465 ; Cook v. Rennsi/lvanin, 97 U. S. 566 ; Guy v. Balti-

more, 100 U. S. 434 ; Webber v. Virginia, 103 U. S. 344 ; Moran \.

New Orleans, 112 U. S. 69; Walling v. 3Iichir/an, 116 U. S. 446;

Fickard v. Ptdlnian Co., 117 U. S. 34 ; Wabash & St. Louis Railroad

V. Illinois. 118 U. S. 557; Bobbins v. Shelbi/ County, 120 U. S. 489
;

Fargo v. Michigun, 121 U. S. 230. The cases of Moran v. New Or-

leans and Fargo v. Michigan are especially apposite to the case now
under consideration. As showing the power of the States over local
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matters incidentally affecting commerce, see Munn v. Illinois, 94 U. S.

113, 123, and other cases in the same volume, viz. : Chicago & Jiarliiig-

ton Railroad \. Iovki, pp. loo, IGl ; Peik v. Chicago S Northwestern

Hallway, pp. 164, 176 ; Winona & St. Peter Railroad v. Blake, p. 180,

as explained b}' Wabash Co. \. Illinois; The Wharfage Cases, \iz.,

Packet Co. V. Keokuk, 95 U. S. 80, Packet Co. v. St. Louis, 100 U. S.

423, 428, Packet Co. v. Catlettsburg, 105 U. S. 559, 563 ; Transporta-

tion Co. V. Parkershurg, 107 U. S. 691, 698 ; Ouachita Packet Co. v.

Aikeii, 121 U. S. 444; Mobile v. Kimball, 102 U. S. 691 ; P>rown v.

Houston, 114 U. S. 622, 630 ; Railroad Commission Cases, 116 U. S.

307; Cos V. Errol, 116 U. S. 517.

It is hardly within the scope of the present discussion to refer to the

disastrous effects to which the power to tax interstate or foreign com-

merce may lead. If the power exists in the State at all, it has no lim it

but the discretion of the State, and might be exercised in such a man -

ner as to drive away that commerce, or to load it with an intolerable

burden, seriously affecting the business and i)rosperity of other States

interested in it ; and if those States, by w^ay of retaliation, or other-

Wj'ise. should impose like restrictions, the utmost confusion would p re -

vail in our commercial affairs. . . . Our conclusion is. that the impo-

sition of the tax in question in this cause was a regulation of interstate

and foreign commerce, in conflict with the exclusive powers of Congress

under the Constitution. Judgment reversed.^

1 In Stockton v. Bait. S, - N. Y. R. R. Co., et al., 32 Fed. Rep. 9 (1887), on a bill for~ "Z

an ininuctioD, removed from the New Jersey Court of Chancery to the United States v_-^rv»<^. '"w<*<^

Circuit Court for New Jersey, it appeared that by an Act of Congress of .June 16. 18 86. inlj.jn*\A^

:. to

connect with the road of the above-named company, a New Jersey corporation .

a New York corporation had been authorized to build a railroad bridge across thea INew I orK corporaiiuu nan uceu uuuiiuriz,t;u uu uuiiu a, liniiuau uiiui;c <tuiuaa uiic ex ,

Stnteii Island Sound, known as Arthur Kill, between New Y'ork and New Jersey , to (X 1A-^- ^!^^>^''

connect with the road of the above-named company, a New Jersey corporation . In ^^ .^
holding this legislation valid, the court (Bradley, J.) said: "In our judgment, iL X^Txr^'^'^ ^
Congress itself has the power to construct a bridge across a navigal)le stream for the .

yj Sy\X(A'\L
furtherance of commerce among the States, it may authorize the same to be done by " " ^

agents, whether individuals, or a corporation created by itself, or a State corporation ^^^.-c/Vira/aj

already existing and concerned in the enterprise. The objection that Congress cannot /\'jh^^jh^^'.^<^'

confer powers on a State corporation is nntenald e. It has used their agency for carry- A^'*-

ing on its own purposes from an early period. It adopted as post-roads the turnpikes /^.(nAJi^cK ^'^

belonging to the various turnpike corporations of the country, as far back as such Jlli K

corporations were known, and subjected them to burdens, and accorded to them fy\.'y\' ' (\

privileges, arising out of that relation. It continued the same system with regard to C
^

canals and railroads, when tliese modes of transportation came into existence. Nearly "t* -^-(/Wv**^^

hal f a century ago, it constituted every railroad built, or to l)e built, in the United -.« ^
States, a post-road. This, of course, involved duties, and conferred privileges and pow-

ers, not contained in their original ch.arter. In 1866, Congress authorized every steam- fjA . ij
. A-A.

railroad company in the United States to carry passengers and goods on their way ^ _

from one State to another, and to receive compensation therefor, and to connect with j\jJic\ ^-^^^^

roads of other States, so as to form continuous lines for the transportation of the same n

to the place of destination. The powers thus conferred were independent of the pow- -4/v '*-^'"^'Si5'

ers conferred by the charter of any railroad company. Surely these acts of Congress i _i.

cannot be condemned as uncon.stitutional exertions of power. /X^OA^tA

Uitherto . it is true, the means of commercial communication have been supplied, . .

either by nature in the navigable waters of the country or by the States in the con- -(v.-fVA'^AA*^-^*

struction of roads, canals, and railroads, so that the functions of Congress have not
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Ji^Xd t^ut (\ n^^tuix ^
(Xio^-^

1888.

. On error to a uidgment of the Supreme Court of Alabama, denying

aXX
SMITH V. ALABAMA.

Court of the United States.

[124 U. 6'. 465.]!

the p hiintiff's petition, on habeas corjms, to be discharged from a eom-

yvJ-jfl fJj^^riL initment by a justice of the peace to await an indictment for driving a
' locomotiv e engine without the license required by a statute of Alabam a,

jj^YOU'*^'"*-*^' approved Februarj- 28, 1887. The ])ctitione r. when arrested in Jul}-,

• 1887, was acting as locomotive engineer on the Mobile & Ohio K ail-i
£Xx^.^^

I

''~"
road Company, a corporation owning and operating a line of railroad

y\X<aLC(J/vA>«-^ forming a continuous and unbroken line from Mobile, in the State of

gAlabama, to St. Louis, in the State of Missouri ; and as such was then

engaged in handling, operating, and dri ving a locomotive engine,

^<;2^^^,,_^ attached to a regular passenger train on the Mobile and Ohio RaiU

road, within the county and State, consisting of a postal car carrying the

United States mail to all parts of the Union ; a Southern express car

containing perishable freight, money packages, and other valual)le mer-

chandise destined to Mississippi, Tennessee, Kentuck}', and other States
;

passenger-coaches, and a Pullman palace sleeping-car occupied b\- pas-

sengers, to be transported by said train to the States of Mississippi,

hften ]nrgely called into exercise under this branch of its jurisdiction and power, except

in the improvement of rivers and harbors , and the licensing; of briil^es across navi-

gable streams. But this is no proof that its power does not extend to the wliole

suliject in all its possible requirements. Indeed, it has been put forth in several notable

instances, which stand as strong arguments of practical construction given to the Con-

stitution by the legislative department of tiie government The Cumberland or

National Road is one instance of a grand thoroughfare projected by Congress, c x

-

tending from the Potomac to the Mississi])p i. After being nearly completed, it was

surrendered to the several States within which it was situate. Tlie system of I'acific

rai 1 roads presents several instances of railroads constructed througli or into different

States, as Iowa. Kansas, and California. The main stem of the Union Pacific com-

mences at Council Bluffs, in Iowa, and crosses the Missouri by a bridge at tliat place

erected under the authority of Congress alone. In 1862, a bridge was authorized by

Congress to be constructed across the Ohio River at Steubenville, between the States

of Virginia and Ohio, to be completed, maintained, and operated by the railroad com-

pany authorized to build it, and by another company named, " anytliing in any law or

laws of the above-named States to the contrary notwithstanding." 12 St. 569.

S till, it is contended that, although Congress may have power to construct roads

and other means of communication between the States, yet this can only be done w ith

the concurrence and consent of the States in which the structures are made. If this

is so. then the power of regulation in Congress is not supreme : jt depends on the will

o f the States . We do not concur in this view . We think tliat the pnwer of ('(jn^g^ss

State lilies or

niTdiiiplislied

is supreme over the whole subject, uiiimiieiled and niienibnrrnssod I

State laws : that, in this matter, the countrv is one, ami tlio work t<i lio n

is n.gtiona l ; and that State intercuts. State icalousics. and State preiudices iln li ot

require to be consulted. In matters of foreign and interstate commerce there are no

States. — Ed.
1 The statement of facts is shortened. — Ed.

^c*^ <A

,VO!Jt*^i^<«-^^ (^Ti^lM*

n
iV^^^A-a-trAit
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»
Tennessee, and Kentuck}-. The petitioner's run, as a locomotive en -

oo \ ~f/»i
CTJnepr in the service of the Mobile and Ohio Railroad Company, was ir

reau larlv from the city of Mobile, in the State of Alabama, to Corin th, V^jw^Jj-Z.^^^

in the State of Mississippi, sixty miles of which run was in the State o f ' « j-^

Alabama, and two hundred and sixty-five miles in the State of Miss is- '*-^u^ ^'»sippi : and he never handled and operated an engine pulling a train of ()-7U/:i^C^v»>CMA^

cars whose destination was a point within the Slate of Alabama when ,j ^ » i.

said engine and train of cars started from a point within that State. '^^ ^^J'^-^'^p-

His train started at Mobile and ran tlnough without change of coaches- C«Xmaa^ 'U

or cars on one continuous trip. His employment as locomotive engi-
Ol^cC^.^^AJiJU^/<

neer in the service of said company also required him to take charge of ^^j^-—

—

and handle, drive, and operate an engine drawing a passenger train uJ^ -v*^^ -wa^i^

which started from St. Louis, in the State of Missouri, destined to the
^^^

/^X ^uAi«A<-«M

city of Mobile, in the State of Alabama, said train being loaded with p (J j^^_^

merchandise and occupied by passengers destined to Alabama and other ^
States ; this engine and train he took charge of at Corinth, in Mis- (Aa ft-^toviAAXAX*

sissippi, and handled, drove, and operated the same along and over the j^. o^^
Mobile and Ohio Railroad through the States of Mississippi and Ala- ^n
bama to the city of Mobile. It frequently happened that he was ordered 'tt^'^ ^

by the proper officers of the said company' to handle, drive, and operate ji^ccc^y^ »

an engine drawing a passenger train loaded with merchandise, carrying . q
the United States mail, and occupied b}- passengers, from the city ofyV-r ^^=^

Mobile, in Alabama, to the city of St. Louis, in Missouri, being al- ~yM oc^^aj^a

lowed two lay-overs ; said train passing through the States of Alabama, ^^^^^"^
^

-

Mississippi, Tennessee, Illinois, and into the State of jMissouii. The ^^-c^c^utr/^

statute, under certain penalties, required all locomotive engineers, i n- -~)( /i /«-x/4^'"
eludi ng those now in service, to applv to and be examined by a State ^" /j

board of examiners, who were to give him, if found competent, a license, —^^jK, // lAMy<y

o n, payment of five dollars. This sum was to be paid for the examina- .^

tion in any event. J/L<a\'^

Mr. E. L. Russell and 3Tr. B. B. Boone, for plaintiff in error ; Mr. ^. y^
T. N. McClellan, Attorne^'-General of the State of Alabama, for de- / ^ ^

fendant in error. ^ V/ t^^-'*^

Mr. Justice Matthews, after stating the case, delivered the opinion

of the court.
^

The grant of power to Congress in the Constitution to regulate com- [^^X^^A^ ^a^^<^'\

merce with foreign nations and among the several States, it is conceded, • .

is paramount over all legislative powers which, in consequence of not ^^pc^'^^'^''^

having been granted to Congress, are reserved to the States. It fol- ~(gP '^C^ . C^

lows that any legislation of a State, although in [)ursuance of an /^ xi aaaji/j^
acknowdedged power reserved to it, which conflicts w'ith the actual

^^^'^-^-^^^^

exercise of the power of Congress over the subject of commerce, must " R ^5^ '^
^ive way before the supremacy of the national authorit^^.3 As the regu- /-t^^^ooa^ ^'?.
lation of commerce may consist in abstaining from prescribing positive Q
rules for its conduct, it cannot always be said that the power to regu- y V ^^ f

^
late is dormant because not affirmatively exercised, i And when it is J„^_^^^Jf2xAA t
manifest that Congress intends to leave that commerce, which is sub- (j^^'^^

b 0- ^. ^-l 6 ^^*^ v^a^^ ex /3-fc( <^ ^& t~l ^cx-v-w^j^ Afi^<-^<^ '^^ '

A^y<rcKy:i M^^jL^cK (>ur-tM. ^5^^ tcs 0^ ^jJUaAa^ ^A^Ciytt<^>!^ t£>uv. rS^autA.
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y "~^^ ^^
jg^.^ (^Q j(.g jiiiisdiclion, free and unfettered by any positive regulations,!

CX /'^b*'^^^^^ such intentiou would be coulruvcned by !State laws operatinir as n-o iila-/ k^'

tiona.of conimerec as uuicli as tliou^li these had been exinessly forb id-l^

AaA.^%P den. In such cases, the existence of ttie power to regulate c-ominprcn -^^A^
V>7y "ttiiMMi "^ Congress has been construed to be not only ijaramount but exclusiv e.

t/7a^"f-^^ gQ .j^ to withdraw the subject as the basis of legislatic

/4:=iA^^>uZ<J^^

slation altogether from

i/UA^f^*^ the States .

(f j^ The re are manv cases, however, where the ?icknfm1p<1apr1 pnvvorg of

c/} AaJ^^ a State may be exerted and apijlied in sucli a manner as to nffccf, foreign

(^ or interstate commerce without being intended to operate as comm ercial

(yh.A^Jijs.^Jr>JK. regulations. If their operation and application in such cases regulate

/i^aI/]
such commerce, so as to conflict with the regulation of the same sub-

jljo O- Xt£\XXj ject by Congress, either as expressed in positive laws or implied from

the absence of legislation, such legislation on the part of the Slate, to

the extent of that conflict, must be regarded as annulled. To draw the

li n e of interference between the two fields of jurisdiction, and to define

and declare the instances of unconstitutional encroachment, is a judicia l

Question often of much difficulty, the solution of which, perhaps, is not

to be found in any single and exact rule of decision . Some general

lines of discrimination, however, have been diawn in varied and numer-

ous decisions of this court. It has been uniformly held, for example,

that the States cannot by legislation place burdens upon commerce with

foreign nations or among the several States. . . . [The court here

states and quotes from Sherloq.k v. Alluig, svpra, p. 1973.]

The statute of Indiana held to be valid in that case was an addition

to and an amendment of the general body of the law previously existing

and in force regulating the relative rights and duties of persons within

the jurisdiction of the State, and operating upon them, even when en-

gaged in the business of interstate commerce. This general system of

law, subject to be modified by State legislation, whether consisting in

that customary law which prevails as the common law of the land in

each State, or as a code of positive provisions expressly' enacted, is

nevertheless the law of the State in which it is administered, and de-

rives all its force and eflTect from the actual or presumed exercise of its

legislative power. It does not emanate from the authority of the na-

tional government, nor flow from the exercise of any legislative powers

conferred upon Congress by the Constitution of the United States, nor

can it be implied as existing bj- force of any other legislative authority

than that of the several States in which it is enfoiced. It has never

been doubted but that this entire bod}' and system of law, regulating

in general the relative rights and duties of persons within the territorial

jurisdiction of the State, without regard to their pursuits, is subject to

change at the will of the legislature of each State, except as that will-

may be restrained by the Constitution of the United States. It is to

this law that persons within the scope of its operation look for the defini-

tion of their rights and for the redress of wrongs committed upon them.

It is the source of all those relative obligations and duties enforceable

I
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by law, the observance of which the State undertakes to enforce as its

public policy. And it was in contemplation of the continued existence

of this separate system of law in each State that the Constitution of

the United States was framed and ordained with such legislative powers

as are therein granted expressly- or by reasonable implication.

It is among these laws of the States, therefore, that we find pro-

visions concerning the rights and duties of common carriers of persons

and merchandise, wlielher by land or by water, and the means author-

ized by which injuries resulting from the failure properly to i)erform

their obligations may be either prevented or redressed. A carrier ex-

ercising his callin o- within a particular State, althouojh engaojed in the

business of interstate commerce, is answerable according to the laws of

the State for acts of nonfeasance or misfeasance committed within its

limits. I f he fail to deliver goods to the proi^er consignee at the right

ti mo or place, he is liable in an action for damages under the laws of

the State in its courts ; or if by negligence in transportation he inflicts

injurv upon the person of a passenger brought from another State, a

right of action for the consequent damage is given by the local law.

In neither case would it be a defence that the law giving the righ t to

redress was void as being an unconstitutional regulation of commerce

bv the State. This, indeed, was the very point decided in Sherlock v.

Ailing, above cited. I f it is competent for the State thus to administer

j ustice according to its ijwn laws for wrongs doup and i i^jnrios siiffored

,

w h

e

n committed and inflicted by defendants whilp; pnongpd in thp bus i

-

ness of interstate or foreign commerce, notwitlistanding the power over

those subjects conferred upon Congress bv the Constitution, what is

there to forbid the State, in the further exercise of the same jurisdic-

tion , to prescribe the precautions and safeguards foreseen to be neces-

sary and proper to prevent by anticipation those wrongs and inju ries

whi ch, after they have been inflicted, it is admitted the State has power

to redress and punish? I f the State has power to secure to passenge rs

conveyed by common carriers in their vehicles of transportation a right

of action for the recovery of damages occasioned by the negligence of

the carrier in not providing safe and suitable vehicles, or employes o f

su fficient skill and knowledge, or in not properly conducting and man -

aging the act of transportation, why ma}' not the State also impos e, on

behalf of the public, as additional means of prevention, penalties for

th e non-observance of these precautions? Wh}' may it not define and

declare what particular things shall be done and observed by such a

carrier in order to insure the safet}' of the persons and things he carries,

or of the persons and propert}- of others liable to be aff'ected b}'

them?

It is that law which defines who are or may be common carriers, and

prescribes the moans the}' shall adopt for the safetj' of that which is com-

mitted to their charge, and the rules according to which, under varying

conditions, tlieir conduct shall be measured and judged, which declares

that the common carrier owes the duty of care, and what shall consti-

tute that negligence for which he shall be responsible.
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But for the provisions on the subject found in the local law of each

State, there would be no legal obligation on the part of the carrier,

whether ex contractu or ex delicto, to those who employ him ; or if the

local law is held not to apply where the carrier is engaged in foreign or

interstate commerce, then, in the absence of laws passed by Congress

or presumed to be adopted b}' it, there can be no rule of decision based

upon rights and duties supposed to grow out of the relation of such car-

riers to the public or to individuals. In other words, if the law of the

particular State does not govern that relation, and prescribe the rights

and duties which it implies, then there is and can be no law that does

until Congress expressly supplies it, or is held b}' implication to have

supplied it, in cases within its jurisdiction over foreign and interstate

commerce. The failure of Congress to legislate can be construed only

as an intention not to disturb what already exists, and is the mode b}'

which it adopts, for cases within the scope of its power, the rule of the

State law, which until displaced covers the subject.

There is no common law of the United States, in the sense of a

national customary law, distinct from the common law of iMigland as

adopted by the several States each for itself, applied as its local law, and

subject to such alteration as may be piovided b3' its own statutes.

Wheuton V. Peters, 8 Pet. 591. . . . It would, indeed, be competen t

for Congress to legislate upon [this] su])ject-matter, and to prescribe

the qualifications of locomotive engineers for em ployment by carriers

engaged in foreign or interstate commerce. It has legislated upon a

similar subject by prescribing the qualifications for pilots and engineers

of steam vessels engaged in the coasting trade and navigating the in-

land waters of the United States while engaged in commerce among
the States, Rev. Stat. Tit. 52, §§ 4399-4500, and such legislation

undoubtedly is justified on the ground that it is incident to the power

to regulate interstate commerce.

In Sinnot v. Davenport, 22 IIow. 227, this court adjudged a law of

the State of Alabama to be unconstitutional, so far as it applied to ves-

sels engaged in interstate commerce, which prohibited any steamboat

from navigating any of the waters of the State without complying with

certain prescribed conditions, inconsistent with the Act of Congress of

February 17, 1793, in reference to the enrolment and licensing of ves-

sels engaged in the coasting trade. In that case it was said (p. 243) :

"The whole commercial marine of the country is placed by the Consti-

tution under the regulation of Congress, and all laws passed by that

bod}' in the regulation of navigation and trade, whether foreign or coast-

wise, is therefore but the exercise of an undisputed power. When,
therefore, an Act of the legislature of a State prescribes a regulation of

the subject repugnant to and inconsistent with the regulation of Con-

gress, the State law must give way, and this without regard to the

source of power whence the State legislature derived its enactment."

The power might with equal authority be exercised in prescribi ng the_

qualifications for locomotive engineers employed by railroad companies
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enga^j'ed in the transportation of passengers and goods among the

S tates, and in that case would supersede any conflicting provisions on

the same subject made by local authority .

But the provisions on the subject contained in the statute of Alabama

under consideration are not regulations of interstate commerce. Tfis

a misnomer to call them such. Considered in themselves, they are parts

of that body of the local law which, as we have already seen, pi'operly

governs the relation between carriers of passengers and mercliandise

and the public who emuloy them , which are not displaced until they

come in conflict with express enactments of Congress in the exercise

of its power over commerce , and which, until so displaced, according

to the evident intention of Congress, remain as the law governing car-

riers in the discharge of their obligations, whether engaged in the purely
internal commerce of the State or in commerce among the States.

No objection to the statute, as an impediment to the free transaction

of commerce among the States, can be found in an}' of its special [)ro-

visions. I t requires that every locomotive pnginepi- slinll Imvp s\ liV-pnciPj

bu t it does not limit the number of persons who may be licensed nor

prescribe any arbitrary conditions to the grant. The fee of five dollars

to be paid by an applicant for his examination is not a provision for

raising revenue, but is no more than an equivalent for the service ren-

dered, and cannot be considered in the light of a tax or burden upon

transportation. The applicant is required before obtaining his license

to satisfy a board of examiners in reference to his knowledge of practi-

cal mechanics, his skill in operating a locomotive engine, and his gen-

eral_C£LiDpete ncy as an engineer, and the board before issuing tlie license

is required to inquire into his character and habits, and to withhold the

license if he be found to be reckless or intemperate.

Certainly it is the duty of every carrier, whether engaged in the do-

mestic commerce of the State or in interstate commerce, to provide and
furnish itself with locomotive engineers of this precise description, cQm

-

peten_t_and well qualified, skilled and sober ; and if, by reason of care-

lessness in the selection of an engineer not so qualified, injury or loss

is caused, the carrier, no matter in wiiat business engaged, is re?^ppn-

sible according to the local law admitted to govern in such cases, in th e

absence of Congressional legislation .

The statute in question further provides that an}' engineer licensed

under the Act shall forfeit his license if at anytime found guilty by the

board of examiners of an act of recklessness, carelessness, or negli-

gence while running an engine, ])y which damage to person or property

is done, or who shall, immediateh' preceding or during the time he is

engaged in running an engine, be in a state of intoxication ; and the

board are authorized to revoke and cancel the license whenever they

shall be satisfied of the unfitness or incompetency of the engineer by
reason of any act or habit unknown at the time of his examination, or

acq uired or formed subsequent to i t. The eighth section of the Act de-

clares that any engineer violating its provisions shall be guilty of a
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misdemeanor, and upon conviction inflicts upon him the punishment of

a fine not less than SoO nor more than 8500, and also that he ma}- be

sentenced to hard labor for the county lor not more than six months.

If a locomotive cnoinecr, running an engine, as was the petitioner in

this case , in the business of transportino; passengei's and goods between

Alabama and other States, should, while in that State, by mere negli-

gence and recklessness in operating his engine, cause the death of o n

e

or more passengers carried, he might certainly be held to answer to the

criminal laws of the State if they declare the offence in such a case to

be manslaughter . The power to punish for the offence after it is com-
mitted certainly includes the power to provide penalties directed, as are

those in the statute in question, against those acts of omission which, if

performed, would prevent the commission of the larger offence.

It is to be remembered that railroads are not natural highways of

trade and commerce. They are artificial creations ; they are con -

structed within the territorial limits of a State, and by the authori ty

of its laws, and ordinarily by means of corporations exercising their

franchises by limited grants from the State. The places where the}- may
be located, and the plans according to which they must be constructed,

are prescribed by the legislation of the State. Their operation requires

the use of instruments and agencies attended with special risks and

dangers, the proper management of which involves peculiar knowledge,

training, skill, and care. The safety of the public in person and prop-

erty demands the use of specific guards and precautions. The width o f

the gauge , the character of the grades, the mode of crossing streams

by culverts and bridges , the kind of cuts and tunnels, the mode of cros s-

ing other highwavs , th e placing of watchmen and signals at points of

special dange r, the rate of S|)eed at stations and through villages, town s,

and cities, are all matters naturally and peculiarly within the provisions

of th at law from the authority of which these modern highways of com-

merce derive their existence. The rules prescribed for their construction

and for their management and operation , designed to i)rotect ])crson s

and property, otherwise endangered by their use, are strictly within

the li mits of the local law . They are not per se regulations of com-

merce ; it is only when they operate as such in the circumstances of

their application, and conflict with the expressed or presumed will of

Congress exerted on the same subject, that they can be required to give

way to the supi-eme authorit}- of tlie Constitution.

In conclusion , we find, therefore, first, that tlie statute of Alabam a,

the validity of which is under consideration, i s not, considered in its

ow n nature, a regulation of interstate commerce, even when applied as

in the case under consideration ; secondly, that it is properly an act of

legislation within Ihe scope of the admitted power reserved to the State

to regulate the relative rights and duties of persons being and acting

w ithin its territorial jurisdiction, i ntended to operate so as to secure for

the public, safety of person and property ; and, thirdly, that, so far i t

affects transactions of commerce among the States, it does so only indi-
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rectlv, incidentally, and remotely, and not so as to burden or impeclc

them, and, in the particulars in which it touches those transactions a t

a ll, it is not in conflict with any express enactment of Congress on

the subiect, nor contrary to any intention of Congress to be presumed

from its silence.

For these reasons, we hold this statute, so far as it is alleged to con-

travene the Constitution of the United States, to be a valid law.

The judgmeiit of the Supreme Court of Alabama is therefore

affirmed} V)

Mr. Justice Bradley dissented. '

WILLAMETTE IRON BRIDGE COMPANY v. HATCH.

Supreme Court of the United States. 1888.

[125 U. S. 1.]

Bill of Review. Decree dismissing the bill. Complainant appealed.

The case is stated in the opinion of the court.

Mr. John MuUan, for appellant ; Mr. Kiifus Mallory, filed a brief

for same. Mr. J. JV. Dolph., for appellees.

Mr. Justice Bradley delivered the opinion of the court.

This is a bill of review filed by the appellants, a corporation of

Oregon, to obtain the reversal of a decree made by the court below

against them in favor of Hatch and Lownsdale, the appellees. The
case is sliortly this: On the 18th of October. 1878, the Legislature of

Oregon passed an Act entitled "An Act to authorize the construction

of a bridge on the Willamette River, between the city of Portland and
the cit}- of East Portland, in Multnomali County, State of Oregon. . . .

[The opinion here sets forth a part of the Act incorporating a company

1 In Nashville, cj-c. R/. v. Alabama, 128 U. S. 96 (1888), on error to the Supreme (XJ-^
^^<^A -

Alabama, it appeared that the appellant corporation had been indicted and J ^dhyi/x
cunvicuL-Li under a State statute of .June, 1887, for emplovins; a train conductor who ^

, ^
had not obtained a certificate from a State board of medical examiners tliat he was \Aj-€/\^ -^^

l)^
free from color-blindness. lu sustaining the judgment of the State court, affirming^ " *

the conviction, the court (Field, J.), after remarking that so far as the validity of the

statute was concerned, the point was covered by Smith v. Alabama, added :
" It is con-

ceded that the power of Congress to regulate interstate commerce is plenary ; that, as

incident to it. Congress mav legislate as to the qualifications, duties, and liabilities of

employes and others on railway trains engaged in that commerce ; and that such legis- ./v.^xa/v c^-a/^^-^^

lation will supersede any State action on the subject. But until such legislation is had,

it is clearly within the competency of the States to provide against accidents on trains

whilst within their limits. Indeed, it is a principle fully recognized 1)y decisions of

State and Federal courts, that wherever there is any business in whicli, either from the

products created or the instrumentalities used, there is danger to life or property, it is

not only within the power of the States, hut it is among their plain duties, to make
provision against accidents likely to follow in such business, so that the dangers at-

tending it may be guarded against so far as is practicable."— Ed. >.

Court of

convicted

(X^
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under which the defendant claims to build and niaintain the said bridge,

and providing that it should have a draw ; and states that while the de-

fendants were proceeding to build the bridge, the appellees tiled a bill

in the Circuit Court of the United States for Oregon for an injunction to

restrain them, and to abate the structure already built; that the plain-

tiffs sued as citizens of the United States residing in Oregon, and

described the defendant as an Oregon corporation, with other allegations

showing the well-known navigable character of the large river in ques-

tion, and the plaintiff's right to relief on account of the nature of their

business and the injurious effects of the structure.]

The cause being put at issue, and proofs being taken on the 22d of

October, 1881, a decree was made in favor of the complainants for a

perpetual injunction against the building of the bridge, and for an abate-

ment of the portion already built. The decision of the case was placed

principally on the ground that the bridge would be, and that the piers

were, an obstruction to the navigation of the river, contrary to the Act

of Congress passed in 1859, admitting Oregon into the Union, and de-

claring " that all the navigable waters of the said State shall be common
highways, and forever free, as well to the inhabitants of said State as

to all other citizens of the United States, without any tax, duty, impost,

or toll therefor ;
" and that without the consent of Congress, a State law

was not sufficient authority for the erection of such a structure ; and, even

if it was, the bridge did not conform to the requirements of the State

law. See Hatch v. Willamette Iron Bridge Co., 7 Sawyer, 127, 141.

The defendants took an appeal which was not prosecuted ; but after

the decision of this court in the case of Escanaha Co. v. Chicngo, 107

U. S. 678, the}' filed the present bill of review for the reversal of the

decree. . . .

This bill was demurred to, and the court affirmed the decree in the

original suit and dismissed tlie bill of review. Willamette Iron Bridge

Co. V. Hatch, 9 Sawyer, 643 ; s. c. 19 Fed. Rep. 347. The present

appeal is taken from this decree. . . .

The gravamen of the bill' was, the obstruction of the navigation of

the Willamette River by the defendants, by the erection of the bridge

which they were engaged in building. The defendants pleaded the

authority of the State legislature for the erection of the bridge.

The court held that the work was not done in conformity with the

requirements of the State law ; but whether it were or not, it lacked the

assent of Congress, which assent the court held was necessary* in view

of that provision in the Act of Congress admitting Oregon as a State,

which has been referred to. The court held that this provision of

the Act was tantamount to a declaration that the navigation of the

Willamette River should not be obstructed or interfered with ; and that

an}' such obstruction or interference, without the consent of Congress,

whether In' State sanction or not, was a violation of the Act of Congress
;

and that the obstruction complained of was in violation of said Act.

And this is the principal and important question in this case, namel}',
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whether the erection of a bridge over the Willamette River at Portland

was a violation of said Act of (/ongress. If it was not, if it could not be,

if the Act did not ai)ply to obstructions of this kind, then the case did

not arise under the Constitution or laws of the United States, unless

umier some other law referred to in the bill.

The power of Congress to pass laws for the regulation of the naviga-

tion of pul)lic rivers, and to prevent any and all obstructions therein,

is not questioned. But until it does pass some such law, there is no

comuKJU law of the United States which prohibits obstructions and

nuisances in navigable rivers, unless it be the maritime law, adminis-

tered b}- the courts of admiralty and maritime jurisdiction. No prece-

dent, however, exists for the enforcement of any such law; and if such

law could be enforced (a point which we do not undertake to decide),

it would not avail to sustain the bill in equity filed in the original

case. There must be a direct statute of the United States in order to

bring within the scope of its laws, as administered by the courts of law

and equity, obstructions and nuisances in navigable streams within the

State?. Such obstructions and nuisances are offences against the laws

of the States within wliich the navigable waters lie, and may be indicted

or proliibited as such ; but the}" are not offences against United States

laws wiiich do not exist ; and none such exist except what are to be

found on the statute book. Of course, where the litigant parties are

citizens of different States, the circuit courts of the United States mav
take jurisdiction on that ground, but on no other. This is the result of so

inauv cases, and expressions of opinion by this court, that it is almost

superfluous to cite authorities on the subject. We refer to the following

by way of illustration: Willsoit v. Blackbinl Creek Co.^ 2 Pet. 24o ;

Pollard^s Lessee v. Ilagan, 3 Mow. 212, 229 ; Passaic Bridges^ 3 Wall.

782 App. ; Gilman v. Philadelphia, 3 Wall. 713, 724 ; Found v. Turck,

95 U. S. 459 ; Escanaha Co. v. Chicago, 107 U. S. 678 ; Cardwell v.

American Bridge Company, 113 U. S. 205 ; Hamilton v. Vicksbarg. &c.

Rnilrofid Co., 119 U. S 280 ; Huse v. Glover, 1 19 U. S. 543 ; Sands v.

Manistee Hirer Imp. Co., 123 U. S. 288 ; Transportatiofi Co. v. Par-
kersburg, 107 U. S. 691, 700. The usual case, of course, is that in

which the Acts complained of are clearly supported by a State statute ;

but that really makes no difference. Whether they are conformable,

or not conformable, to the State law relied on, is a State question, not

a Federal one. The failure of State functionaries to prosecute for

broaches of the State law, does not confer power upon United States

functionaries to prosecute under a United States law, when there is no

such law in existence. But, as we have stated, the court below held

that the Act of Congress of 1859 was a law which prohibited an}'

obstructions or impediments to the navigation of the public rivers of

Oregon, including that of the Willamette River. Was it such an act?

Did it have such an effect?

The clause in question had its origin in the 4th article of the compact

contained in the Ordinance of the Old Congress for the government
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of tbe Territory northwest of the Ohio, adopted July 13th, 1787; in

which it was amongst other things declared that ^ tlie navigable waters

leading into the Mississippi and St. Lawrence, and tlie carrying places

between the same, shall be common highways and forever free, as well

to the inhabitants of the said territory, as to the citizens of the United

iStates, and those of any other States that may be admitted into the

confederacy, without any tax, impost, or duty therefor." 1 Stat. 52 n.

This court has held, that when any new State was admitted into the

Union from the Northwest Territory, the Ordinance in question ceased

to have any operative force in limiting its powers of legislation as com-

pared with those possessed by the original States. On the admission of

any such new State, it at once became entitled to and possessed all the

rights of dominion and sovereignty which belonged to them. See the

cases of Pollard's Lessee v. Hagan, supra ; Permoli v. First Muni-
cipality^ 3 How. 589 ; Escanaha Co. v. Cldcago ; Cardwellw. American
Bridge Co. ; Huse v. Glover, qva supra. In admitting some of the new
States, however, the clause in question has been inserted in the law, as it

was in the case of Oregon, whether the State was carved out of the Terri-

tory northwest of the Ohio, or not ; and it has been sup[)osed that in

this new form of enactment, it might be regarded as a regulation of

commerce, which Congress has the right to impose. Pollard's Lessee

V. Ilagan, 3 How. 212, 230. Conceding this to be the correct view, the

question then arises, what is its fair construction? What regulation of

commerce does it effect? Does it prohibit physical obstructions ar.d

impediments to the navigation of the streams? Or does it prohibit only

the imposition of duties for the use of the navigation, and an3- discrim-

ination denying to citizens of other States the equal right to such use?

This question has been before this court, and has been decided in favor

of the latter construction.

It is obvious that if the clause in question does prohibit physical

obstructions and impediments in navigable waters, the State legislature

itself, in a State where the clause is in force, would not havQ the power

to cause or authorize such obstructions to be made without the consent

of Congress. But it is well settled that the legislatures of such States

do have the same power to authorize the erection of bridges, dams, etc.,

in and upon the navigable waters wholly within their limits, as have

the original States, in reference to which no such clause exists. . . .

It seems clear, therefore, that according to the construction given by

this court to the clause in the Act of Congress relied upon by the court

below, it does not refer to pliysical obstructions, but to political regu-

lations which would hamper the freedom of commerce. It is to be

remembered that in its original form the clause embraced carrying-

places between the rivers, as well as the rivers themselves ; and it cannot

be supposed that those carrying-places were intended to be always kept

up as such. No doubt that at the present time some of them are cov-

ered l)y populous towns, or occupied in some other way incompatible

with their original use ; and such a diversion of their use, in the progress
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of society, cannot but have been contemplated. AVhat the people of the

old States wished to secure was, the free use of the streams and carrying-

places in the Northwest Territory, as fully as it miglit be enjoyed by the

inhabitants of that territory themselves, without any impost or discrim-

inating burden. The clause in question cannot be regarded as estab-

lishing the police power of tlie United iStates over the rivers of Oregon,

or as giving to the Federal courts the right to hear and determine, accord-

ing to Federal law, ever\' complaint that may be made of an impediment

in, or an encroachment upon, the navigation of those rivers. We do

not doubt that Congress, if it saw fit, could thus assume the care of

said streams, in the interest of foreign and interstate commerce ; we onl}'

sa}' that, in our opinion, it has not done so by the clause in question.

And although, until Congress acts, the States have the plenary power sup-

l)Ose(l, yet, when Congress chooses to act, it is not concluded b}' anything

that the States, or that individuals by its authority or acquiescence, have

done, from assuming entire control of the matter, and abating any erec-

tions that ma}- have been made, and preventing an}- others from being

made, except in conformitv with such regulations as it may impose.

It is for this reason, namely, the ultimate (though yet unexerted) power

of Congress over the whole suliject matter, that the consent of Congress

is so frequentlv asked to the erection of bridges over navigable streams.

It might itself give original authority for tlie erection of such bridges

when called for by the demands of interstate commerce by land ; but, in

manv, perhaps the majority of cases, its assent only is asked, and tiie

primar}- authorit}- is sought at the hands of the State. With regard to

tliis very river, the Willamette, three acts of Congress have been passed

in relation to the construction of bridges thereon, to wit : one, approved

February 2, 1870, which gave consent to the corporation of the city of

Portland to erect a bridge from Portland to the east bank of the river,

not obstructing, impairing, or injuriousl}' modifying its navigation, and
first submitting the plans to the Secretary' of War ; another, approved

on the 22d of June, 1874, which authorized the County Commissioners

of Marion County, or said commissioners jointl}- with those of Polk

County, to build a I)riclge across said river at Salem ; a third Act,

approved June 23, 1874, which authorized the Oregon and California

Railroad Compain-, alone, or jointly with the Oregon Central Railroad

Company, to build a railroad bridge across said river at the cit}' of

Portland, with a draw of not less than 100 feet in the clear on each

side of the draw abutment, and so constructed as not to impede the

navigation of the river, and allow the free passage of vessels through

the bridge. These Acts are special in their character, and do not involve

the assumption In- Congress of general police power over the river.

The argument of the appellees, that Congress must be deemed to

have assumed police power over the Willamette River in consequence

of having expended mone}- in improving its navigation, and of having

made Portland a port of entry, is not well founded. Such Acts are not

sufficient to establish the police power of the United States over the
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navigable streams to which they relate. Of course, an}' interference

with the operations, constructions, or improvements made by the general

government, or an}- violation of a port law enacted by Congress, would

be an offence against the laws and authorit}' of the United States ; and

an action or suit brought in consequence thereof would be one arising

under the laws of the United States. But no such violation or iuter-

ference is shown b}* the allegations of the bill in the original suit in

this case, which simply states the fact that improvements have been

made in the river b}' the government, without stating where, and that

Portland had been created a port of entr}-. ... In the present case

there is no allegation, if such an allegation would be material, that any

improvements in the navigation of the Willamette River have been

made by the government at an}' point above the site of the proposed

bridge.

As to the making of Portland a port of entry, the observation of

Mr. Justice Grier, in The Passaic Bridge Cases, 3 Wall. 782, 793,

App., ai'e very apposite. . . .

It is urged that in the Wheeling Bridge Case, 13 How. 518, this

court decided the bridge there complained of to be a nuisance, and de-

creed its prostration, or such increased elevation as to permit the tall

chimneys of the Pittsburg steamers to pass under it at high water. But

in that case this court had original jurisdiction in consequence of a

State being a party ; and the complainant (the State of Pennsylvania)

was entitled to invoke, and the court had power to apply, any law

applicable to the case, whether State law. Federal law, or international

law. . . .

On the whole, our opinion is, that the original suit in this case was

not a suit arising under any law of the United States ; and since, on

such ground alone, the court below could have had jurisdiction of it, it

follows that the decree on the bill of review must be Reversed. . . .

~^oo IroAAiJ^^^'^'^^^^ '" CHICAGO AND NORTHWESTERN RAILWAY

^ X^t^U W...:Xn^ COMPANY.

^ 1^ //-c^ <^ Supreme Court of the United States. 1888. /TH^t-^^

d ^^ i • *=) ^^ [125 C/. 5. 465.] 1

. ^e . Error to the Circuit Court of the United States for the Northern

^V'^'^'^ "^

"
District of Illinois. The two ulaintiffs, citizens, respectively, of Ne-

- Qcx.yo

,

braska and Iowa , partners, doing business in Iowa, brought an action

^ H- CuX "" tlie_ease against the defendant , an UUnois corporntion, for refusing

^•^T^ to take five thousand barrels of beer offered them at Chicago on May
J^ a. oi*^ '

20, 1886, to be carried to their place of business in Iowa, being a sta-

erf cJ-CAA.'-^ 1 The statement of facts is shortened. — Ed.

wJ^t-«-t^ r^-db. . :i<'^. ^ J^'^
-f-^^

H"**^
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tion on the defendants' road. The defendants, alleging; that the beer n/^qi^^uAJl'^
was intoxieatiiig liquor, set up the statutes of Iowa which forbade coin- . (J,

mon carriers, under a penalty, to brinu" such liquors into that State fo r if^^ i^ oMy^ ~~

any one else, without a certificate described in the statute showintj; that y-^t-^^^ '^-"^^^^^

the consignee is authorized to sell such liquors ; and said that no such ^/ cy/y-My^'^

certificate was given them , and that they gave to the plaintiti' as a rca- ^ aaj/a
son for not receiving the beer that they were furnished no such certifi-

[ Jt
c?ite. Th e i)laintiffs demurred, assigning for cause that this statute was ~iUU^^^^ u^'^^i*

unconstitution al. Demurrer overruled and judgment for defendant. -~ a^'dU^ fP^*-^~
Mr. Louis J. Julian and 3Ir. Edgar C. Blum, for plaintiffs in error; ' J^ ,

Mr. A. J. Baker, Attorney-General of the State of Iowa, for defend- ~^^^^^'^'^'^>'

ant in error ; 3It. James E. Munroe and Mr. W. C. Goiuhj also filed a-/;^ X a^t\^

brief for defendants in error. ,-3.tAx^ c»^

Mr. Justice Matthews, after stating the case as above reported, ^
delivered the opinion of the court. . . . \y-<nrVX'^'^

This statutory provision does not stand alone, and must be considered -ij ^h^^AArt^
with reference to the system of legislation of which it forms a part.

The Act of April 5, 1886 , in which it is contained, relates to the sale i>-^ /i-t--^-*'^

of iiitoxicatingr liquors within the State of Iowa , and is amendatory of auoreO^ t

ciiapter 113 of the Acts of the twentieth General Assemblv of that State ^i^^^^A_jcX\ o-F

" relating to intoxicating liquors and providing for the more effectua l ^ -r-

sup[)ression of the illegal sale and transportation of intoxicating liquors ^^^ . J
and abatement of nuisances ." The original § 1553 of the Iowa Code /Q^a^ f
contains a similar provision in respect to common carriers. B3' § 1523 -irYuX.
of tlie Code, the manufacture and sale of intoxicating liquors, except ^jp -a- jl_j,

as thereinafter provided, is made unlawful, and the keeping of intoxi- (P<^
'^^

eating liquor with intent to sell the same within the State, contrary to C o<kj^ ^v-(vt

the provisions of the Act, is prohibited, and the intoxicating liquor so |^ yW/iX^-X^^-^
kept, together with the vessels in which it is contained, is declared to

(J ^ ^

be a nuisance, to be forfe ited and dealt with as thereinafter provided . G^y^ o-*-^

Section 1524 excepts from the operation of the law sales by the importer piX^jucXKir^-^
thereof of foreign intoxicating liquor, imported under the auth ority' of ^ '^^
the Jaws of the United States regarding the importation of such liquors ^ ^ .

and in accordance with such laws, provided that the said liquor at the<:^N^ f-^

time of said sale by said importer remains in the original casks or pack- aji dyjU oAA'tAA

ages in which it was by him imported, and in quantities of no t less than „ (I ^^ auu^~

the_ciuantities in which the laws of the United States require such liquors ^ Tj

to be imported, and is sold by him in said original casks or packages 'Caaax f^ '^

and in said quantities only. The law also permits the manufticture in ^^ nu^ju^oA^
the State of liquors for the purpose of being sold, according to the pro-

,

•
.

visions of the statute, to be used for mechanical, medicinal, culinary, or fy^^^-^'^

sacramental purposes ; and for these purposes only any citizen of the -+-*^^^2H^>-<Ae^

State, except hotel-keepers, keepers of saloons, eating-houses, grocery _^^^ t^A.

keepers, and confectioners, is permitted within the county of his resi- f/^
'

1

dence to buy and sell intoxicating liquors, provided he shall first obtain Ifi / n

permission from the Koard of Supervisors of the county in which such .('^xM^ "o
business is conducted. I t also declares the building or erection of what- h^ <in^-

VOL. II. — lol .

..Jl^ ^..^.r^^U^ /^cX .M:^<^ ^-^z,^Ctoe.^^^^^-^ '
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- A f/(jAn ever kind, or the ground itself i n or upon which intoxicating liquor is
'^

uituiufactured or sold, or kept with intent to sell, contrary to law, to be

j^ ^/QVl/txf a niusance, and that it may be abated as such. The original provisions

C -fi- /jjJ/J
^^ '-'^^ Code (§ lo55) excluded from the definition of intoxicating li(]UOis,

y^^ '

f beer, cider from apples, and wine from grapes, cuirants, and other

0^^ ^oj (iAO^ fruits grown in the State, but by an amendujcnt that section was made
/

(J /, to include alcohol, ale, wine, beer, spirituous, vinous, and malt liquors,

y/^^-^'^-^-^^
\\ and all intoxicating liquors whatever. It thus a|)|)cars that the oro-

rxt'^tcA- visions o f the statute set out in the plea, prohibiting the transportation
'

. by a common carrier of intoxicating liquor from a uoint within any

(sJ/^^tWV-^'^^^''^'^ other State for delivery at a place within the State of Iowa, is intended

/Lxr '^ V ^^ more eft'ectually carry out the general policy of the law of that State

^./y J with respect to the suppression of the illegal manufacture and sale of

^r^i^'^^^ iiitoxicatiiig liquor witliin the State as a nuisance . It may, therefore,

(^£lX^^ fairly be said that the provision in question has been adopted by the

/l/jxa^ ^^ State of Iowa , not expressly for the purpose of regulating commerce

1,1 -1^ between its citizens and those of other States, but as sul)scrvient to t he

A2Jl/hA ^^^ general design of protecting the health and morals of its people, and the

^ ' 1 1.^ ]jeace and good order of the State, against the physical and moral ev ils

' /7^^^^ ^'fsulting from the unrestricted manufacture and sale within the S tate

C^ ai^ /tA'
of intoxicating liquors.

/ I We have had recent occasion to consider State legislation of this char-

^;?{Ari/^^^ acter in its relation to the Constitution of the United States. In the

/ case of Mxigler v. Kansas^ 123 U. S. G23, 657, it was said :
" That legis-

ji^*^^'^^ lation by a State prohibiting the manufacture within her limits of intoxi-

-Q-^f/^ C^y^ eating liquors to be there sold or bartered for general use as a beverage,

^ ^
does not necessarily infringe any right, privilege, or immunity secured

~P\M^ by the Constitution of the United States, is made clear by the decisions

of) \/x/AAJjOi^ of this court rendered before and since the adoj^tion of the Fourteenth

., Amendment. . . . These cases rest upon the acknowledged right of the
^t^^ A/r States of the Union to control their purely internal affairs, and in so

J[ ..H. doing to protect the health, morals, and safety of their people by regula-

^ '

tions that do not interfere with the execution of the ))ower3 of the gen-

t3A: k^^ ^^ ^^'^^ government or violate rights secured by the Constitution of the

< United States." . . . [Here the court states pretty fnUy/T/ie Pussen- ^,_

A-i-iAAAA^^^^* g^y. Cases, supra, p. 1865/and then continues:] — ^A.^<^a^ e.!^x2^<L / <J

-/ C /vI-ixLcaJw
From a review of all (he opinions the following conclusions are to

^^^'^
I

be deduced as the result of the judgment in those cases :
—

-fi^ vU*y^ 1. All the justices concurred in the proposition that the statutes in

. i question were not made void by the mere existence of the power to

^^ '^^^^
regulate commerce with foreign nations and among the States delegated

(X/3 /V-t>^<y^ to Congress by the Constitution.

2. Tliey all concurred in the i)roposition that there was no legislation

by Congress in pursuance of that power with which these statutes were

j/ u / in conflict.

^ "t^^/^^^^^^ 3. Some, including the Chief Justice, held that tlic matter of the im -

/ /r /

,

i)ortation and sale of articles of commerce was subject to the exclusive
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f^j^y , regulation of Congress, whenever it chose to exert its power, and that m n ±
,Jr- any statute of the State onlTie same subiec-t ilTconthct witli i^ucii |)osi- lA-'-^ f^ a*^

five provisions of law enacted by Congress would be void. ^ JLmv^-^ .

4. Others maintained the view that the power of Con2:ress to regu - ^-^7 /j ^

late commerce did not extend to or include the subject of the sale of <y^ iM-^c^^crv^

such articles of commerce after they had been introduced into a .State, /7t/K<ZAXl\

but that when the act of importation ended, by a delivery to the con- jiXyO^-^ p\a^

signee, the exclusive power over the subject belonged to the States as -y -tLccK
a part of their police pow er.

^
From this analysis it is apparent that the question presented in this C3^m/^Z6<1^

case was not decided in The License Cases . The point in judgment . ^'L,/^<*^
in them was strictly confined to the right of the States to prohibit the -^ ^.

sale of intoxicating liquor after it liad been brought within their terri- liuM x/'''

torial limits . The right to bring it within the States was not ques- &\-
£jlJ»juJi'

tioned ; aod, the Teasoning which justified the right to proliibit sales P^ "^TT^^

admitted, by implication, the right to introduce intoxicating liquor, as "^ A-^^j^'^^

merchandise, from foreign countries, or from other States of the Union
, cZ/^jJIm

free from the control of the several States, and subject to the exclusive i ~f^h(^^^

]) (
;
)W9y pf (^ono;ress over conimercel

It cannot be doubted that the law of Iowa now under examination
, ^cic^ a^^,^

regarded as a rule for the transportation of merchandise, operates as a y ^^t^,^

regulation of commerce among the State s. " Beyond all question, tlie J^L,^-//
transportation of freight, or of the subjects of commerce, for the pur- i^*^ ''^

i:)Ose of exchange or sale, is a constituent of commerce itself." . . . ^y^MxM^^^
Case of the Stafe Freight Tax. 15 Wall. 232, 275, per Mr. Justice l^JL^lljir^'-
Strong. It was, therefore, decided in that case that a tax upon freight /
transported from State to State was a regulation of interstate trans - tx^ a/^

]
)ortation. and for that reason a regulation of commerce among the - Tikx
States . And this conclusion was reached notwithstanding the fact that 4 A
Congress had not legislated on the subject, and notwithstanding the W-'U,-^- ^
inference sought to be drawn from the fact, that it was thereby left

/l/(
./J ,

open to the legislation of the several States. . . . [Here follow other Qj^/i-C

—

quotations from the same case.] '[J ^
The distinction between cases in which Congress has exerted its

^'^''^^
J/'

power over commerce, and those in which it has abstained from its ex- CctAX/tA-
ercise, as bearing upon State legislation touching the subject, was first . ^
plainly pointed out by Mr. Justice Curtis i n the case of Cooler/ \. Port -^ 'S>*'^"^^-*^''

Wardens, 12 How. 299, and applies to commerce with foreign nations -^^oaC.^ Ztt^
as well as to commerce among the States. In that case, speaking of *^
commerce with foreign nations, he said (p. 319) : " Now, the power to ^ oaxXmm/y-
regulate commerce embraces a vast field, cont^aining not only many, but ^ j/ ,

exceedingh' various subjects quite nnlike in their natiu'e ; some impera- ^
tiveh' demanding a single uniform rule operating eqnall}' on the commerce AjCa( t< fe

of the United States in every port ; and some, like the subject now in / a jh
question, as imperative!}' demanding that diversit\' which alone can meet 1
the local necessities of navigation." It was, therefore, held in that /hM^/^^t^

case that tlie laws of the several States concerning pilotage, although iu

UX^v-—'^A-^^- ^-^-^^rT/
'
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(2y/vcx>| . their nature regulations of foreign commerce, were, in the absence of

e -1 legishition on tlie same subject by Congress, valid exercises of power.

^ "^ The subject was local and not national, and was likely to be best pro-

X ' vided for, not by one system or plan of regulations, but by as many as

"^^ /| ^ the legislative discretion of the several States should deem applicable

^Aj->t!^y^ '^^ to the local peculiarities of the ports within their limits ; and to this it

. JL^ S^((/ma.y be added that it was a subject imperativelv demanding positive

I y regulation. The absence of legislation on the subject, therefore, bN'

\\At^\\ji Congress, was evidence of its opinion that the matter might be best

A^yid^i\Xt regulated b}- local authority', and proof of its intention that local regu-

I I lations might be made.

f^/^^-'^^^'^^ It may be argued, however, that, aside from such regulations as

fjn^/^ <%AAi^' these, which are purely local, the inference to be drawn fiom the ab-

sence of legislation by Congress on the subject excludes State legisla-

^'j'^-'i'VK'A . tion affecting commerce with foreign nations more strongly than that

v/ ^^^^^^o^^flfecting commerce among the States. Laws which concern the ex-

(J terior relations of the United States with other nations and governments

\j^ QA>^A / are general in their nature, and should proceed exclusivelv from the

Q-i "j 0^ legislative authority of the nation. The organization of our State and
^'^ Federal system of government is such that the people of the several

^(tXXSiA. (V States can have no relations with foreign powers in respect to com-

^ or^^_j^;tivv.merce or an}' other subject, except through the government of the
^"^^ United States and its laws and treaties. Henderson v. Mayor of New
^/ i>tX^«A York, 92 U. S. 259, 273.

P > The same necessity perhaps does not exist equally in reference to

Im^-*^^ commerce among the States. The power conferred upon Congress to

a 1 (J regulate commerce among the States is indeed contained in the same
^^

' clause of the Constitution which confers u[)on it power to regulate

^WckA ^

K (AAj- (tiKA. commerce with foreign nations. The grant is conceived in the same
*

terms, and the two powers are undoubtedly of the same class and
o <*(t/M- character and equally extensive. The actual exercise of its power

y over either subject is equally and necessarily exclusive of that of the

States, and paramount over all the powers of the States ; so that State

Qi\i^, legislation, however legitimate in its origin or object, when it conflicts

with the positive legislation of Congress, or its intention reasonabl}'

^AajJUL Tf^" implied from its silence, in respect to the subject of commerce of both

i '/ XP ' kinds, must fail. And yet in respect to commerce among the States,

"Vt'^^ ^"^
' it may be for the reason already assigned, that the same inference is

x-J*
cu^f^'U "®t always to be drawn from the absence of Congressional legislation

^ /j as might be in the case of commerce with foreign nations. The ques-

(j-f ^jutJu^^ tion, therefore, may be still considered in each case as it arises, whether

SI . the fact that Congress has failed in the particular instance to provide
"A^fsL^ M> by law a regulation of commerce among the States is conclusive of its

lA- ul ^v^- intention that the subject shall be free from all positive regulation, or
^^

' that, until it positively interferes, such commerce may be left to be
~lA.\JL^ *^ freely dealt with by the respective States.

(Pjf^AAAjx ^V'e have seen that in the Case of the State Freight Tax, 15

-iU .;^ Mm xX.- ^^ ^^3 ^-^ 2^ ^....v^-v.^-^
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Wall. 232, a tax imposed by one State upon freight transported to or

from another State was held to be void as a regulation of commerce

among the States, on the ground that the transportation of passengers

or merchandise through a State, or from one State to another, was in

its nature national, so that it should be subjected to one uniform sys-

tem or plan of regulation under the control of one regulating power.

In that case the tax was not imposed for the purpose of regulating in-

terstate connuerce, but in order to raise a revenue, and would have been

a legitimate exercise of an admitted power of the State if it had not

been exerted so as to operate as a regulation of interstate commerce.

Any other regulation of interstate commerce, applied as the tax was in

that case, would fall equall}' within the rule of its decision. If the State

has not power to tax fi'eight and passengers passing through it, or to

or from it, from or into another State, much less would it have the

power directly to regulate such transportation, or to forbid it altogether.

If in the present case the law of Iowa operated upon all merchandise

sought to be brought from another State into its limits, there could be

no doubt that it would be a regulation of commerce among the States

and repugnant to the Constitution of the United States. In point of /

fact, however, it applies only to one class of articles of a particularyCAx^ '

,

kind, and prohibits their introduction into the State upon special ^^j^gpla, A:>/c<iJ/^

grounds. It remains for us to consider whether those grounds are suffi- /j ^
cient to justify it as an exception from the rule which would govern if '^ ^ j ^

they did not exist. .^-c^^^^^^^f

It may be material also to state in this connection that Congress had ^j^^ (/y<^H^^
legislated on the general subject of interstate commerce by means of > (7^/ tu
railroads prior to the date of the transaction on which the present suit fP'^'^^ ^
is founded. Section 5258 of the Revised Statutes provides that " every (-^ JjX^r^-^-*^

railroad compan}- in the United States whose road is operated by steam, --x / /J^
its successors and assigns, is hereby authorized to carr}' upon and over ll~tyv^"^J^

its road, boats, bridges, and ferries all passengers, troops, government aaj^ v~f ^
supplies, mails, freight, and property on their way from any State to /d^6u/\A
another State, and to receive compensation therefor, and to connect /^/^^
with roads of other States so as to form continuous lines for the

portation of the same to the place of destination." In the case of

road Co. v. Ttichmond., 19 Wall. 584, this section, then constituting a

part of the Act of Congress of .June 15, 1866, was considered. Refer-

ring to this Act and the Act of July 25, 1866, authorizing the construc-

tion of bridges over the Mississippi River, the court say : " These Acts

were passed under the power vested in Congress to regulate commerce
among the several States, and were designed to remove trammels

upon transportation between different States which had previously ex-

isted, and to prevent a creation of such trammels in future, and to

facilitate railway transportation b}' authorizing the construction of

bridges over the navigable waters of the Mississippi. But they were

intended to reach trammels interposed by State enactments or b}- exist-

ing laws of Congress. . . . The power to regulate commerce among

onnect/^57^
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the several States was vested in Congress in order to secure equalit}'

and freedom in commercial intercourse against discriminating State

legislation." p. 589.

Congress had also legislated on the subject of the transportation of

passengers and nierehaudise in cha[)ter 0, title 48, of the Revised Stat-

utes
; §§ 4252 to 428'J, inclusive, liaving reference, however, mainly to

transportation in vessels, hy water, but §§ 427S and 4279 relate also to

the transportation of nitro-glyeerine and other similar explosive sub-

stances by land or water, and either as a matter of commerce with

foreign countries or among the several States. Section 4280 provides

that " the two preceding sections shall not be so eonstiued as to pre-

vent any State, Territory, district, city, or town witliin the United

States from regulating or from prohibiting the traffic in or transporta-

tion of those substances between persons or places lying or being within

their respective territorial limits, or from prohibiting the introduction

thereof into such limits for sale, use, or consumption therein."

So far as these regulations made bv Congress extend, Ihev arc cer-\

tainly indications of itg intention that the transportation of commodities

between the States shall be free, except where it is positively restiicted

by Congress itself, or by the States in particular cases by the express ,

permission of Congress. . . . [Here follow quotations from Co. of Mo-J
bile V. KimhaU^ supra., p. 1998.]

The principle thus announced has a more obvious application to the

circumstances of such a case as the present, when it is considered that

the law of the State of Iowa under consideration, while it professes to

regulate the conduct of carriers engaged in transportation within the

limits of that State, nevertheless materially affects, if allowed to oper-

ate, the conduct of such carriers, both as respects their rights and obli-

gations, in ever}' other State into or through which the}' pass in the

prosecution of their business of interstate transportation. In the \)XQS-

en t case, the defendant is sued as a common carrier in the State of Il li-

nois, and the breach of duty alleged against it is a violation of the la

w

of (that State in refusing to receive and transport goods which, as a

comnion carrier, by that law, it was bound to accei)t and carry . It in -

terposes as a defence a law of the State of Iowa, which forbids the

delivery of such goods within that State . Has the law of Iowa any

extra-territorial force which docs not belong to the law o^ tlie State of

Illinois? If tlie law of Iowa forbids the delivery, and the law of Illi -

nois requires the transportation, which of the two sliall prevail? IIow
ca n tlic former make void the latter? In view of this necessary opera-

tion of the law of Iowa, if it be valid, the language of this court in the

case of Hallv. DeCiiir, 95 U. S. 485, 488, is exactly in point. . . . [Here

follows a passage from this case, beginning at " But we think." snpra,

p. 1983, and ending at the sentence beginning " If this statute," st/pra,

p. 1984.]

It is impossible to justify this statute of Iowa by classif^ving it as an

inspection law . The right of the States to pass inspection laws is ex-
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pressly rocognized in Art. 1, § 10, of the Constitution, in the clause

declaring that " no State shall, without the consent of Congress, lay

any imposts or duties on imports or exports, exceiit what may be abso-

lutely necessary for executing its inspection laws." ..." And all

such laws shall be subject to the revision and control of the Congress."

The nature and character of the inspection laws of the States, contem-

plated by this provision of the Constitution, were very full}' exhibited

in the case of Turner v. Maryland^ 107 U. S. 38. " The object of in-

spection laws," said Chief Justice Marshall in Gibbons v. Ogdeii, 9 Wheat.

1, 203, " is to improve the quality of articles produced by the labor of

a countr}' ; to fit them for exportation ; or, it ma}' be, for domestic use.

They act upon the subject, before it becomes an article of foreign com-
merce, or of commerce among the States, and prepare it for that purpose."

The}' are confined to such particulars as, in the estimation of the legis-

lature and according to the customs of trade, are deemed necessary to

fit the inspected article for the market, by giving to the purchaser pub-

lic assurance that the article is in that condition, and of that quality,

which makes it merchantable and fit for use or consumption. They
are not founded on the idea that the things, in respect to which inspec-

tion is required, are dangerous or noxious in themselves. As was said

in Txivner v. MarylancU 107 U. S. 38, 55 : " Recognized elements of

inspection laws have always been : quality of the article, form, capacity,

dimensions, and weight of package, mode of putting up, and marking
and branding of various kinds, — all these matters being supervised by
a public oflflcer having authority to pass or not pass the article as law-

ful merchandise, as it did or did not answer the prescribed requirements.

It has never been regarded as necessary, and it is manifestly not neces-

sar}', that all of these elements should coexist in order to make a valid

inspection law. Quality alone may be the subject of inspection, with-

out other requirement, or the inspection may be made to extend to all

of the above matters." It has never been regarded as within the legiti-

mate scope of inspection laws to forbid trade in respect to any known
article of commerce, irrespective of its condition and quality, merely on
account of its intrinsic nature and the injurious consequences of its use

or abuse.

For similar reasons the statute of Iowa under consideration canno t

be regarded as a regulation of quarantin e or a sanitary provision for

the purpose of protecting the physical health of the commnnily, or a

law to prevent the introduction into the State of disease, contagious,

infectious, or otherwise. Doubtless the States have power to provide

by law suital )le measures to preven t the i n troduction into the States o f

articles of trade , wh ich, on account of their existing condition, would
biTng_iri^jvild_sprpnd diaaase^jjestilenee, .nnd denth, sucll_asragsor~otlTer

substances infected with the germ s of yellow fever or the v irus of small-

pox, or cattle or meat or other provisions that are deceased or_decayed,

or other^\nse^_from their conditi^n__^and quality, unfit for human u se

1' consiimpiion. Such articles are not merchantable ; they are not
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legitimate subjects of trade and commerce. Tlie\' may be rightly out-

lawed as intrinsically and directly the immediate sources and causes of

destruction to human health and life. The self-protecting power of

each State, therefore, ma}" be rightfull}- exerted against their introduc-

tion, and such exercises of power cannot be considered regulations of

commerce prohibited by the Constitution. Upon this point, the observa-

tions of Mr. Justice Catron in 77ie License Cases, o How. 504, 599, are

ver}- much to the point. . . . [Here follows a quotation from this

opinion of Catron, J.]

This question was considered in the case of Hailroad Co. v.

Ilusen, 95 U. S. 4G5, in which this court declared an Act of the

Legislature of Missouri, which prohibited diiving or conveying an}'

Texas, jMexican, or Indian cattle into the State, between the 1st

da}' of March and the 1st day of November of each year, to be in

conflict with the constitutional provision investing Congress with power

to regulate commerce among the several States, holding that such

a statute was more than a quarantine regulation and not a legiti-

mate exercise of the police power of the State. In that case it

was said (p. 472) :
" While we unhesitatingly admit that a State may

pass sanitary laws, and laws for the protection of life, libert}', healtli,

or property within its borders ; while it may prevent persons and ani-

mals suffering under contagious or infectious diseases, or convicts, etc.,

from entering the State ; while for the purpose of self-protection it may
establish quarantine and reasonable inspection laws, it ma}' not inter-

fere with transportation into or througli the State, beyond what is abso-

lutely necessary for its self-protection. It mav not, under the cover of

exerting its police powers, substantial!}' prohibit or burden either foreign

or interstate commerce. . . . The reach of the statute was far beyond

its professed object, and far into the realm which is within the exclu-

sive jurisdiction of Congress. . . . The police power of a State cannot

obstruct foreign commerce or interstate commerce beyond the necessity

for its exercise ; and, under color of it, objects not witliin its scope,

cannot be secured at the expense of the protection afforded by the Fed-

eral Constitution. And as its range sometimes comes very near to the

field committed by the Constitution to Congress, it is the duty of the

courts to guard vigilantly against any needless intrusion."

The same principles were declared in Henderson v. The Mayor ofNew
York, 92 U. S. 259, and Chy Lung \. Freeman, 92 U. S. 275. In the

latter case, speaking of the right of the State to protect itself from the

inti'oduction of paupers and convicted criminals from abroad, tlie court

said (p. 280) :
" Such a right can only arise from a vital necessity for

its exercise, and cannot be carried beyond the scope of that necessity."

" It may also be admitted," as was said in the case of Hailroad Co. v.

Ilusen, 95 U. S. 465, 471, " that the police power of a State justifies

the adoption of precautionary measures against social evils. Under it

a State may legislate to prevent the spread of crime, or pauperism, or

disturbance of the peace. It may exclude from its limits convicts, pau-

I
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pers, idiots, and lunatics, and persons likel^'to become a public charge,

as well as persons afflicted by contagious or infectious diseases ; a right

founded, as intimated in I'he Passenger Cases, 7 How. 283, by Mr.

Justice Grier, in the sacred law of self-defence. Vide 3 Sawyer, 283.

The same principle, it may also be conceded, would justify the exclu-

sion of property dangerous to the property of citizens of the State ; for

example, animals having contagious or infectious diseases. All these

exertions of power are in immediate connection with the protection of

persons and property against noxious acts of other persons, or such a

use of property as is injurious to the property of others. They are

self-defensive. But whatever may be the nature and reach of the

police power of a State, it cannot be exercised over a subject confided

exclusivel}' to Congress by the Federal Constitution. It cannot invade

the domain of the national government. . . . Neitlier the unlimited

powers of a State to tax, nor anj" of its large police powers, can be ex-

ercised to such an extent as to work a practical assumption of the

[)Owers properl}' conferred upon Congress b^' the Constitution."

It is conceded, as we have already shown, that for the purposes of

its policy a State has legislative control, exclusive of Congress, within

its territory, of all persons, things, and transactions of strictl}' internal

concern. For the purpose of protecting its people against the evils of

intemperance it has the right to prohibit the manufacture within its

limits of intoxicating liquors ; it may also prohibit all domestic com-
merce in them between its own inhabitants, whether the articles are in-

troduced from other States or from foreign countries ; it ma}' punish
those who sell them in violation of its laws ; it may adopt any measures
tending, even indirectly and remotel}-, to make the policy effective until

it passes the line of power delegated to Congress under the Constitution.

It cannot, without the consent of Congress, express or implied, regu-

late commerce between its people and those of the other States of the

Union in order to effect its end, however desirable such a regulation

might be.

The statute of Iowa under consideration falls within this prohiliition.

It is not an inspection law ; it is not a quarantine or sanitary law. It

is essentially a regulation of commerce among the States within any
definition heretofore given to that term, or which can be given ; and
although its motive and purpose are to perfect the policy of the State

of Iowa in protecting its citizens against the evils of intemperance, it is

none the less on that account a regulation of commerce. If it had ex-

tended its provisions so as to prohibit the introduction into the State

from foreign countries of all importations of intoxicating liquors pro-

duced abroad, no one would doubt the nature of tiie provision as a

regulation of foreign commerce. Its nature is not changed by its ap-

plication to commerce among the States.

Can it be supposed that by omitting any express declarations on the

subject. Congress has intended to submit to the several States the de-

cision of the question in each locality of wliat sliall and what shall not
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be articles of traffic in tlie interstate commerce of the countr}-? If so,

it has left to each State, according to its own caprice and arbitrary-

will, to discriminate for or against every article grown, produced, manu-
factured, or sold in any State and sought to be introduced as an article

of commerce into any other. If the State of Iowa may prohibit the

importation of intoxicating liquors from all other States, it may also

include tobacco, or any other article, the use or abuse of which it ma}'

deem deleterious. It may not choose even to be governed by consid-

erations growing out of the health, comfort, or peace of the community.
Its policy- may be directed to other ends. It may choose to establish

a system directed to the promotion and benefit of its own agriculture,

manufactures, or arts of any description, and prevent the introduction

and sale witiiin its limits of any or of all articles that it may select as

coming into competition with those which it seeks to protect. The po-

lice power of the State would extend to such cases, as well as to those

in which it was sought to legislate in behalf of the health, peace, and
morals of the people. In view of the commercial anarch}' and confu-

sion that would result from the diverse exertions of power b}' the several

States of the Union, it cannot be supposed that the Constitution or Con-

gress have intended to limit the freedom of commercial intercourse

among the people of the several States. . . . [Here follow quotations from

Wabash, &c. By. Co. v. Illinois, supra., p. 2045, Broivn v. Houston,

supra, p. 2022, and Walling v. Michigan, srqyra, p. 2028 ; and then,

referring to the last-named case, the opinion continues :]
—

It would be error to lay any stress on the fact that the statute passed

upon in that case made a discrimination between citizens and products

of other States in favor of those of the State of Michigan, notwithstand-

ing the intimation on that point in the foregoing extract from the opin-

ion. This appears plainly from what was decided in the case of liobbins

V. Shelby Taxing District, 120 U. S.489. It was there said (p. 497) :

'• It is stronglj' urged, as if it were a material point in the case, that no

discrimination is made between domestic and foreign drummers, —
those of Tennessee and those of other States; that all are taxed alike.

But that does not meet the difficulty. Interstate commerce cannot be

taxed at all, even though the same amount of tax should be laid on do-

mestic commerce, or that wliicii is carried on solely witliin the State.

This was decided in the Case of the State Freight Tax, 15 Wall.

232." . . . [Here follow other quotations from the last two cases above

named.]

The section of the statute of Iowa, the validity of which is drawn in

question in this case, does not fall within this enumeration of legiti-

mate exertions of the police power. It is not an exercise of the juris-

diction of the State over persons and property within its limits. On
the contrar}', it is an attempt to exert that jurisdiction over persons

and property within the limits of other States. It seeks to prohibit

and stop their passage and importation into its own limits, and is de-

signed as a regulation for the conduct of commerce before the merchan-
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dise is brought to its border. It is not one of those local regulations

designed to aid and facilitate commerce ; it is not an inspection law

to secure the due quality and measure of a commodit}' ; it is not a law to

regulate or restrict the sale of an article deemed injurious to the health

and morals of the community ; it is not a regulation confined to th<i

purely internal and domestic commerce of the State ; it is not a restric-

tion which onh' operates upon property after it has become mingled

with and forms part of the mass of the property within the State. It is,

on the other hand, a regulation directly affecting interstate commerce in

an essential and vital point. If authorized, in the present instance,

upon the grounds and motives of the policy which have dictated it, the

same reason would justifj' anj* and ever}' other State regulation of in-

terstate commerce upon any grounds and reasons which might prompt

in particular cases their adoption. It is, therefore, a regulation of that

character which constitutes an unauthorized interference with the power
given to Congress over the subject. If not in contravention of any

positive legislation by Congress, it is nevertheless a breach and inter-

ruption of that liberty of trade which Congress ordains as the national

policy, by willing that it shall be free from restrictive regulations. ^
It ma}' be said, however, that the right of the State to restrict or pro- '

hibit sales of intoxicating liquor within its limits, conceded to exist as

a part of its police power, implies the right to prohibit its importation,

because the latter is necessary to the effectual exercise of the former.

The argument is that a prohibition of the sale cannot be made effective,

except by preventing the introduction of the subject of the sale : that if

its entrance into the State is permitted, the traffic in it cannot be suj)-

pressed. Bu t the right to prohibit sales, so farjisconcedj^d to the St;ites,

arises only after the act of transportation has terminated, because the

sales which the State may forbid are of things within its jurisdiction -

I ts power over them does not begin to operate until thev are brought
within theJierritorial limits which circumscribe it- It might be xory

convenient and useful in the execution of the polic\' of prohibition

within the State to extend the powers of the State beyond its territorial

limits. But such extra-territorial powers_cannot be assumed upon such

an implication. On the contrary, the nature of the case contradicts

their existence. For if they belong to one State, they belong to all,

and cannot be exercised severally and independently. The attempt
would necessarily produce that conflict and confusion which it was the

very purpose of the Constitution by its delegations of national power /

to prevent. ^
It is easier to think that the right of importation from abroad, and of

transportation from one State to another, includes, by necessary impli-

cation, the right of the importer to sell in unbroken packages at the

place where the transit terminates; for the very purpose and motive
of that branch of commerce which consists in transportation, is that

other and consequent act of commerce which consists in the sale and
exchange of the commodities transported. Such, indeed, was the point
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decided in tlie case of Broxcn v. Maryland, 12 Wlieat. 419, as to foreign

commerce, with the express statement, in tiie opinion of Cliief Justice

Marshall, that the conclusion would be the same in a case of commerce
among the States. But it is not necessary now to express any opinion

upon the point, because that question does not arise in the present

case. The precise line which divides the transaction, so far as it be-

longs to foreign or interstate commerce, from the internal and domestic

commerce of the State, we are not now called upon to delineate. I t is

enough to say, that the power to regulate or fort)id the sale of a coin -

mod ity, after it has been brought into the State, docs not carry with

it the righ t and power to prevent its introduction by transportation from

another State.

For these reasons, we are constrained to pronounce against the vali-

dity of the section of the statute of Iowa involved in this case. The
judgment of the Circuit Court of the United States for the Northern

District of Illinois is therefore JReversed.

[The separate concurring opinion of Field, J., is omitted. Harlan,

J., in a dissenting opinion for himself, Waite, C. J.,^ and Gray, J.,

said :] —
It is admitted that a State may prevent the introduction within her

limits of rags or other goods infected with disease, or of cattle or meat,

or other provisions which, from their condition, are unfit for human
use or consumption ; because, it is said, such articles are not merchant-

able or legitimate subjects of trade and commerce. But suppose the

people of a State believe, upon reasonable grounds, that the general

tise of intoxicating liquors is dangerous to the public peace, the public

he

a

lth, and the public morals, what authority has Congress or the jud i-

ciary to review their judgment upon that subject, and compel them to

submit to a condition of things which they regard as destructive of their

happiness and the peace and good order of society? If, consistent!}'

with the Constitution of the United States, a State can protect her

sou nd cattle by prohibiting altogetbeLlheJuitroduction within her lini i ts

of diseased cattle, she ought not to be deemed disloyal to that Con sti-

tution when she seeks by similar legislation to protect her people and

thei r homes against the introduction of articles which are, in good faith
,

and not unreasonably, regarded by her citizens as 'Maden with infe c-

tion " more dangerous to the public than diseased cattle, or than rags

containing the germs of disease . . . . [Here the opinion quotes from

Muffler's Case, snpra, p. 782.]

Now, can it be possible that the framers of the Constitution intended

— whether Congress chose or not to act upon the subject— to withhold

from a State authorit}' to prevent the introduction into her midst of

articles or commodities, the manufacture of which, within her limits,

she could prohibit, without impairing the constitutional rights of her own

1 The Chief Justice died March 23, 1888, four days after thi.s case was decided.

— Ed.

4
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people? If a State may declare a place where int.ox-ion t.ing liqnnrs nrp;

sold for use as a beverage to be a common nuisance , subjecting tbe

person maintaining the same to fine and iniDrisonment, can her ul-oijIc

be compelled to submit to the sale of such liquors, when brouulit there

from another State for that purpose ? This court has often declared

tiiat the most important function of government was to preserve the

public health, morals, and safet}' ; that it could not divest itself of that

power, nor, by contract, limit its exercise ; and that even the constitu-

tional prohibition upon laws impairing: the obli<>atiou of contracts does

not restrict the power of the State to protect the health, the morals, or

the safety of the community, as the one or the other may be involved

in the execution of such contracts. Stone v. Mississipiy'i^ 101 U. S,

814, 816 ; Butchers' Union Co. v. Crescent City Co.., Ill U. S. 746, 751 ;

Neio Orleans Gas Co. v. I^ouisiana Light Co.., 115 U. S. 650, 672 ;

Miigler v. Kansas, 123 U. S. 623, 664. Does the mere grant of the power

to regulate commerce among the States invest individuals of one State

with the right, even without the express sanction of Congressional

legislation, to introduce among the people of another State articles

whi(;h, b}- statute, the}' have declared to be deleterious to their health

and dangerous to their safet}'? In our opinion, these questions should

be answered in the negative. It is inconceivable that the wemifiiug

of any State is at the mercy of the liquor manufacturers of other

States . . . .

It ma}' be said, generally, that free commercial intercourse exists

among the several States bj- force of the Constitution. But as, b}' the

express terms of that instrument, the powers not delegated to the

United States, nor prohibited to the States, are reserved to the States

respectively, or to the people, and as, by the repeated adjudications of

this court, the States have not surrendered, but have reserved, the

power, to protect, by police regulations, the health, morals, and safet}'

of their people. Congress may not prescribe any rule to govern com -

merce among the States which prevents the proper and reasonable ex-

ercise of this reserved powe r. Even if Congress, under the power to

regulate commerce, had authority to declare what shall or what sliall

not be subjects of commerce among the States, that power would not

fairly imply authority to compel a State to admit witliin hor limits th at

which, in fact, is, or which, upon reasonable grounds, she may declare to

bQ destructive of the health, morals, and peace of her people. The pu r-

pose of committing to Congress the regulation of commerce was to in -

s u

r

e equality of commercial facilities, by preventing one State from

bu ilding up her own trade at the expense of sister States. But that

purpose is not defeated when a State employs appropriate means to

prevent the introduction into her limits of what she lawfiilh- forbids her

own people from making. It certainly was not meant to give citizens

of other States greater rights in Iowa than Iowa's own people have -

Bu t if this be not a sound interpretation of the Constit i?t'^" •
'>(' ''»--

toxicating liquors are entitled to the same protection by the nation al
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government as orclinary merchandise entering into commerce among
the States ; if Congress, under tlie power to regulate commerce, may,

i 11 its discretion, permit or proliibit commerce among the States in in-

toxicating liquors ; and if, therefore, State police power, as tlie liealth,

morals , and safety of the people may be involved in its proper exercise,

can be overborne by national regulations of commerce, the former de-

cisions of this court would seem to show that such laws of the States

:ii-e valid, even where they affect commercial intercourse among the

States, until displaced by Federal legislation, or until they come in

direct conflict with some Act of Congress. Such was the doctrine an-

nounced in Willson v. Blackbird Creek Marsh Co., 2 Pet. 245. . . .

But, perhaps, the language of this court— all the judges concurring

— which most directly bears upon the question before us, is found in

County of Mobile \. Kimball., 102 U. S. 691, 701, reaffirming Willson

V. Blackbird Creek 3Iarsh Co. It was there said :
'' In The License

Cases (5 How. 504), which were before the court in 1847, there was

great diversity of views in the opinions of the different judges upon the

operation of the grant of the commercial power of Congress in the ab-

sence of Congressional legislation. Extreme doctrines upon both sides

of the question were asserted by some of the judges, but the decision

reached, so far as it can be viewed as determining any question of con -

struction, was confirmatory of the doctrine that legislation of Congress

is essential to prohibit the action of the States upon the subject thus

considered. " This language is peculiarly significant in view of the fact

that in one of The lAcense Cases— Pelrce v. Neio Hampshire, 5 How.

504, 557. 578— the question was as to the validity of an Act of that

State under which Peirce was indicted, convicted, and fined, for having

sold, without a local town license, a barrel of gin, which lie purchased in

Boston, transported to Dover, New Hampshire, and there sold in the

identical cask in which it was carried to that State from Massachu-

setts. . . .

It would seem that if the Constitution of the United States does not,

by its own force, displace or annul a State law, authorizing the con-

struction of bridges or dams across public navigable waters of the

United States, thereby wholly preventing the passage of vessels engaged

in interstate commerce upon such waters, the same Constitution ougTit

not to be held to annul or disi)lace a law of one of the States which ,

by its operation, forbids the bringing within her limits, fiom oth e

r

States, articles which that State, in the most solemn manner, has de-

clared to be injurious to the health, morals, and safety of iier people.

The silence of Congress upon the subject of interstate commerce , as

affected by the police laws of the States, enacted in good faith to pro-

mote the public health, the public morals, and tlie public safety, and to

that end prohibiting the manufacture and sale, within their limits, of

iatoxicaling liquors to be used as a beverage, ought to have, at least,

as much effect as the silence of Congress in reference to physical ob-

s.truQtiouS-pIaaedviindei: the authority of a g.tatc, in .a navigable water
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of the United State s. The reserved power of the States to guard the

healtlij morals, and safety of their people is more vital to the existence

of society, than tlieir power in respect to trade and commei'ce having

no possible connection with those subjects.

P'or these reasons, we feel constrained to dissent from the opinion

and judgment of tlie court.

Mr. Justice Lamar was not present at the argument of this case, and

took no part in its decision.

K

<
LELOUP V. PORT OF MOBILeN 44. ,

^^/C<>.~WlX/y^^«AJ

Supreme Court of the United States. 1888. (K a^jca^^^jixXZ^ /^^-^-^^^^^^^

[127 U. S. 640.] /Aia^M-WU XfV t^

The case is stated in the opinion. Vvi-^^^fe^ H. ^^^'^^'^

Mr. Gaylord B. Clark., for plaintiff* in error submitted on his brief. ^;rj,.^5<>JU. txA.4,J^

No appearance for defendant in error. ,

Mr. Justice Bradley delivered the opinion of the court. 'H^ '
IiV^/O^LkAx.

This was an action brough t in the Mobile Circuit Court, in the State ^
/\/s_>^J^

of Alabama, b}' the Port of Mobile, a municipal corporation, against ^^^ \

Edward Leloup. agent of the Western Union Telegraph Company, to () "^'^^T^^'c^

recover a penalty imposed upon him for the violation of an ordinance ^^ JJ^^j^^AA-a-Jt

of said corporation, adopted in pursuance of the powers given to it by Ji(

the Legislature of Alabama, and in force in August. 1883. The ordi- "vrc*-^ ^^ '

nance was as follows, to wit: " Be it ordained b}- the Mobile Police ^/ j J&
Board, that the license tax for the year , from the 15th of March, 1883,( •'^^
to the 15th of March, 1884, be, and the same is hereby, fixed as "7a^ x*^<*^*-^

follows : . . . O n telegraph companies, $225 . . . . Be it further or- jJ

dained : F'or each and every violation of the aforesaid ordinance the ^^ ^^^^^ ^^
-

person convicted thereof shall be fined by the recorder not less than hiAAA/tM'y-^
one nor more than fifty dollars." ... J *

a

In approaching the question thus presented, it is proper to note that '^^^^"^'^:i9

the license tax in question is purely a tax on the privilege of doing the .'. .^^^^
business in which the telegraph company was engaged. By the laws ^ _w,

of Alabama in force at the time this ta^ was imposed, the telegrnph '^^ O-iAAMl

company was required, in addition, to pay taxes to the State, county, ^cvwx »x,

and port of Mobile, on its poles, wires, fixtures, and other pro]^erty, ^ t -4-^ / , (^^
at the same rate and to the same extent as other corporations and
individuals were required to do. Besides the tax on tangible property , AMtnsi Af^<lA*^'

they were also required to pay a tax of three-quarters of one per cent ^^ ^^^^ JJjf.,

on their gross receipts within the State . j_

The question is squarely presented to us, therefore, whether a State.
'^ c?t*AMAA.

as a condition of doing business within its jurisdiction, may exact a A5 a^ t>-/yijt4.

license tax from a telegraph company, a large part of whose business
!_ ^ yjf- j
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is the transmission of messag^es from one Stale to another and between

the United States and foreign countries, and which is invested with the

powers and privileges conferred by the Act of Congress passed July 2 4

,

186 6, and other Acts incorporated in Title LXV". of the Keviscd Stat-

utes ? Can a State prohibit sucli a company from doing such a business

within its jurisdiction, unless it will pay a tax and procure a license for

the privilege? If it can, it can exclude such companies, and prohibit

the transaction of such business altogether. We are not prepared to

sa\" that this can be done.

Ordinary occupations are taxed in various ways, and, in most c/vses ,

legitimately taxed . But we fail to see how a State can tax a business

occupation when it cannot tax the business itself. Of course^ the exac-

tion of a license tax as a condition of doing any particular business, is

a tax on the occupation ; and a tax on the occupation of doing a busi -

ness is surely a tax on the business.

Now, we have decided that communication bv telegraph is commerce ,

as well as in the nature of postal service , and if carried on between

diffejrnt States, it is commerce among the several States, and directly

within the power of regulation conferred upon Congress, and free from

the control of State regulations , except such as are strictly of a police

character . . . . [Here the court states the decision in Pensacola Tele-

grapJi Co. v. Western Union Telegraph Co.^ stqyra, p. 1985, and Wester7i

Union Telegraph Co. v. Texas, sujira, p. 1989 n.]. In the present case,

i t is true the tax is not laid upon individual messages, but it is laid on

the occupation, or the business of sending such messages .

It comes plainly within the principle of the decisions lately made by

this court in liohhins v. T}ie Taxing District of /Shelby Cou^itv, 1 20

U. S. 489, and Philadelphia and Southern Steuinship Co. v. Pennsyl-

vania, 1 22 U. S. 326.

It is parallel with the case of Broivn v. Marylan d., 12 Wheat. 419.

That was a tax on an occupation, and this court held that it was

equivalent to a tax on the business carried on ,— (the importation of

goods from foreign countries), — and even equivalent to a tax on the

imports themselves, and therefore contrary to the clause of the Cons ti-

tution which prohibits the States from laying any dut}' on imports. . . .

But it is nrgpd thnt a. portion of the telegraph company's business is

internal to the State of Alabama, and therefore taxable by the State.

But that fapt does not remove the difficulty.

business without discrimination. There are

The tax affects the whole

sufficient modes in which

the internal business, if not already taxed in some other way, may be

subjected to taxation , without the imposition of a tax which covers the jf
entire operations of the compan y. i.

The State court relies upon the case of Oshorne v. Mohile, 16 Wall.A.'^y

479, which brought up for consideration an ordinance of the city, requir- ^
ing ever}' express company, or railroad compan}- doing business in that v^ ^
city, and having a business extending beyond the limits of the State, to

pay an annual license of $500 ; if the business was confined within the



CHAP. X.] LELOUP V. PORT OF MOBILE. 2097

limits of tlie State, the license fee was only SlOO ; if confined within the

city, it was $50 ; subject in each case to a penalty for neglect or refusal

to pay the charge. This court held that the ordinance was not uncon-

stitutional. This was in December term, 187 2. In yic^w of the course

of deiiisions.which have been made since that time, it is very certain

that such an ordinance would now be regarded us repugnant to jtt)e

power conferred upon Congress to regulate commerce among the

several States.

A great number and variety of cases involving the commercial power

of Congress have been brought to the attention of this court during the

past fifteen years which have frequently made it necessary to re-examine

the whole subject with care ; and the result has sometimes been that in

order to give full and fair effect to the different clauses of the Constitu-

tion, the court has felt constrained to recur to the fundamental princi-

ples stated and illustrated with so much clearness and force by Chief

Justice Marsh all and other members of the court in former times, and

to modify in some degree certain dicta and decisions that have occa-

sionalh' been made in the intervening period . This is always done,

however, with great caution, and an anxious desire to place the final

conclu sion reached upon the fairest and most just construction of the

Constitution in all its parts .

Tn nnr opinion such a construction of the Constitution leads to the

conclusion that no State has the right to lay a tax on interstate com-

merce in any form, wh etlicr b\- way of duties laid on the transportation

of the subjects of that conitnerce or on the receipts derived from that

traiispoitatio n,,jQj'. on Jthc occupation or business of carrying it on, afuT

tlie_ reason is that such taxation is a l»urden on that commerce, "and

amou nts to a regulation of it, w hich belongs solely to Congress. TITis

is the result of so man}' recent cases that citation is hardlj' necessary.

As a matter of convenient reference we give the following list : Case

of State Freight Tax, 15 Wall. 232 ; Pensacola Telegraph Co. v.

Western Union Telegraph Co., 96 U. S. 1 ; Mobile v. Kimball, 102

U. S. 691 ; Western Union Telegraph Co. v. Texas, 105 U. S. 460;

Moran v. New Orleans, 112 U. S. 69 ; Gloucester Ferry Co. v. Penn-

sylvania, 114 U. S. 196 ; Broim v. Houston, 114 U. S. 622 ; Walling

V. Michigan, 116 U. S. 446; Picard v. Pullman Southern Car Co.,

117 U. S. 34 ; Wabash Railway Co. v. Illinois, 118 U. S. 557 ; Bobbins

V. Shelby County Taxing District, 120 U. S. 489 ; Philadelphia &
Southern Steamship Co. v. Pennsylvania, 122 U. S. 326; Western

Union Telegraph Co. v. Pendleton, 112 U. S. 347; Raiterman v.

Western Union Telegraph Co. [127 U. S.], 411.

We may here repeat, what we have so often said before, that this

exemption of interstate and foreign commerce from State regulation

does not prevent the State from taxing the property of those engaged

in such commerce located within the State as the property of other

citizens is taxed , nor from regulating matters of local concern which

may incidentally aflTect commerce, such as wharfage, pilotage, and the

VOL. II. — 182
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like . We have recently had before us the question of taxing the prop-

erly of a telegraph company, in the case of Western Union Telegrarph

Co. V. Massachusetts , 125 U. S. 530. . . . Judgment reversed.^

/) .(I In Stoutenhurgh v. Hennick, 129 U. S. 141 (1889), on error to the

I

(J^i^ Mf^iMi Supreme Court of the District of Cohimbia, the defendant in error had

j

Q\ •

-fj-'L fJ been^onvicted of acting as a commercial agent in the District without a

1

^XA-
^

\j
l icense. A District legislative Act defined every person whose business

(^^^A/A«'^'^''^ it was to offer goods for sale by sample, etc., as a commercial agent, and

I

eciijuXA.c< ^ required a license. The defendan t was doing this sort of busi ness as

/ jj^ agent of a firm of merchants in Baltimore, Maryland . The Supreme
yJjtt<<f-^^-f~ «^ Court of the District had discharged the defendant on habeas corpus,

CLUL /hcA/:>-r\A^
holding the Act invalid.

/ Mr. Chief Justice Fuller, after stating the case, delivered the opin-

I

(^/i^l^t^ 4^^'^^n of tlie court :

—
^ -

^jf
It is a cardinal principle of our system of government, that lociil

1^{^ a^^ affairs shall be managed by local authorities, and general affairs by the

SiouK-^JlxJiji
(central authority , and hence, while the rule is also fundamental that

^ . I ' the power to make laws cannot be delegated, the creation of munici-
^'*^'*"^ palities exercising locaj self-government has never been held to trench

/» Wyt'U4^444^'V"PonJii^t rule. _Such legisjation isjiqt regarded as a transfer of gen-

i eral legislative power, bu t rather as the grant of the authority to pre-

(P^v^i^ A/U/ -
g^j.jjjg loca l regulations^, according to immemorial practice, subject of

-^^,i^J,/:y^
Ay-^ course to the interposition of the superior in cases of necessity.

txa^AA^: ^ '^ Congress has express power " to exercise exclusive legislation in all

o\
P

cases whatsoever " over the District of Cohimbia, thus possessing the

/riAAM. ^ combined powers of a general and of a State government in all cases

/)/l/t//iek''i^^^ where legislation is possible. But as the repository of the legislative

n f-f-'
power of the United States, Congress in creating the District of

A^ /j/fc^ - (['olumbia " a body corporate for municipal purposes" could only

•~OtMy<. auihorize it to exercise municipal powers, and this is all that Congress

il attempted to do.

The Act of the Legislative Assembly under which Hennick was con-

"tity-L Aj^fO'^'^ victed imposed, as stated in its title, " a license on trades, business, and

^

'^

, professions practised or carried on in the District of Columbia," and ue-

yVt^^^^^"'*'^^^'^ quired by clause three of section twenty-one, among other persons in

'/ rJ^Jd trade, commercial agents, whose business it was to offer merchandise
-yUOM,

for sale by sample, to take out and pay for such license. This pro-

^^yxv^-XMf^ vision was manifestly regarded as a regulation of a purely municipal

•i character, as is perfect)}' obvious, upon the principle o^ noscitur a sociis,

if the clause be taken as it should be, in connection with the other

/>^''W<y^- clauses and parts of the Act. But it is indistinguishable from tha t

' irxAA/^ \K held void in Bobbins v. Shelby Taxing District, 120 U. S. 489, and

/QAj(XXm j '^^ "
^ See Asher v. Texas, suprn, p 206.3 n. ; Ratterman v. Western Union Tel. Co., 1 27 U. S.

k' '4 *'* ' ^^('^^(^chusettsv. Western Union Tel. Co., 141 U. S. 40 ; St. Louis v. We.^fern Union

/OUq 4) iA^ I Tel. Co., 148 U. S. 92; s. c. supra, p. 1279; Postal Tel. Co. v. Charleston, 153 U. S.

y^M.

JaM

^ aJax'''-''^--
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.A'v.**.

^sAer V . Texas , 128 U. S. 129, as being a regulation of interstate com -

merce, so far as applicable to persons soliciting, as Hennick was, the Qcca^^l^ aJ^ tZ>^A.

sale of o-oods on behalf of Individuals or firms doing business outside ^ „ _^

tlie District.

The conclusions announced in the case of Bobbins were that the

power granted to Congress to regulate commerce is necessarily exclusive
f.-fVlXA/t/L'CAA-*.

whenever the subjects of it are national or admit only of one uniform sys-*^^^ '^^^^ ^

tern or plan of regulation throughout the country, and in such case the fxtyi/t^xc^J sf^iiix.

failu re of Congress to make express regulations is equivalent to indi- ^y
caling its will that the subject shall be left free ; tha t in the matter of<^'^ ^-^*^

interstate commerce the United States are but one country, and are and iAaA^^^(o-< (^"^

must be subject to one system of regulations, and not to a multitude of
^^^j/^^^^JXuiX^-<

systems ; and that a State statute requiring persons soliciting the sale
''^''^^

I

of goods on behalf of individuals or firms doing business in another 7^ drif^'UA
State to pay license fees for permission to do so, is, in the absence of .

n~^j,X
Conoressional action, a regulation of commerce in violation of the Con -

'^—' /A /oo

stitution. The business refei

class of subjects which call for

and is excluded from that class which can be best

rred to is thus definitely assigned to that ''h^/ij/^jAL
for uniform rules and national legislation. ^ '^

regulated bv rules

and provisions suggested by the varying circumstances of different lo-

calities, and limited in their operation to such localities respectiveh'.

Cooley V. Board of Wardens, 12 How. 299 ; Oilman v. Fhiladelphia, 3.

Wall. 713. ( I t falls, therefore, within the domain of the great, distinct,]

substantive power to regulate commerce, the exercise of which caimot

be treated as a mere matter of local concern , and committed to those]

immediately interested in the affairs of a particular locality.

It is forcibly argued that it is beyond the power of Congress to pass

a law of the character in question solely for the District of Columbia,

because whenever Congress acts upon the subject the regulations it

establishes must constitute a system applicable to the whole countr}-

;

but the disposition of this case calls for no expression of opinion upon

that point.

I n our judgment Congress, for the reasons given, could not hav

e

delegated the power to enact the 3d clause of the 21st section of the

Act of Assembly, construed to include business agents such as Hen -

nick, and there is nothing in this record to justify the assumption that

i t endeavored to do so, for the powers granted to the District were

m unicipal merely, and although by several Acts Congress repealed or

modified parts of this particular by-law, these parts were separably

operative and such as were within the scope of municipal action , so

that this Congressional legislation cannot be resorted to as ratifying th

e

obj ectionable clause, irrespective of the inability to ratify that which

could not originally have been authorized .

The judgment of the Supreme Court of the District is Affirmed.

Mr. Justice Miller dissenting. I do not find myself able to agree

with the court in its judgment in this case.

The Act of Congress creating a territorial government for the Dis-
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trict of Columbia declared that the legi!^lative power of the District

should " extend to all rightful subjects of legislation within said Dis-

trict ; " which undoubtedly^ was intended to authorize the District to

exercise the usual municipal powers. The Act of the Legislative As-

sembly of the District, under which Ilennick was convicted, inii)osed

" a license on trades, business, and professions practised or carried on

in the District of Columbia," and a penalty on all persons engaging in

such trades, business, or profession without obtaining that license. As
the court says in its opinion, this was " manifestly' regarded as a regu-

lation of a purely municipal character."

The taxing of persons engaged in the business of selling by sample,

commonly called drummers, is one of this class, and the onh' thing urged

against the validity of this law is that it is a regulation of interstate com-

merce, and therefore an exercise of a power which rests exclusively in

Congress. I pass the question, which is a very important one, whether

this Act of the Legislature of the District of Columbia, being one exer-

cised under the power conferred on it l)y Congress, and coming, as I

think, strictl}' within the limit of the power thus conferred, is not, so

far as this question is concei'ned, sustained b}- the authority of Congress

itself, and is substantially the action of that body.

The cases of Hobbins v. Shelby Taxing District^ 120 U. S. 489, and

Asher v. Texas, 128 U. S. 129, hold the regulations requiring drum-

mers to be licensed to be regulations of commerce, and invasions of

the power conferred upon Congress on tliat subject by tlie Constitution

of the United States. In those cases I concurred in the judgment, be-

cause, as applied to commerce between citizens of one State and those

of another State, it was a regulation of interstate commerce ; or, in

the language of the Constitution, of commerce " among tlie several

States," being a prosecution of a citizen of a State other than Tennes-

see, in the first case, for selling goods without a license to citizens of

Tennessee, and in the other case to citizens of Texas.

B lit the constitutional provision is not that Congress shall have

power to regulate all commerce. It has been repeatedly held that there

is a commerce entirel}' within a State, and among its own citizens
,

which Congress has no power to regulate. The language of the consti-

tutional provision points out three distinct classes of cases in which Con-

gress may regulate commerce, and no others. The language is that

" Congress shall have power ... to regulate commerce with foreign

nations, and among the several States, and with the Indian tribes."

Unless the act for which Hennick was prosecuted in this case was

commerce wnth a foreign nation, among the several States, or with an

Indian tribe , it i s not an act over which the Congress of the Un ited

States had any exclusive i^ower of regulation. Commerce among the

several States, as was early held by this court in Gibbons v. Ogden
,

6 Wheat. 448, means commerce between the citizens of the several

States, and had no reference to transactions by a State, as such, w ith

another State in their corporate or public capacities . Indeed, it would
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be of very little value if that was the limitation or the meaning to be

placed upon it. I take it for granted, therefore, that its practical

iitih'ty is in the power to regulate commerce between the citizens of the

different States.

Commer(-e between a citizen of Baltimore, which Ilcnnick is alleged

tojbe in the prosecution in this case, and citizens of Washington, or of

the Distri ct of Columbia, is not commerce " among tlie several States."

and is not commerce between citizens of different States in any sense.

Com merce by a citizen of one State, in order to come witliin the con-

stitution al provision, must be commerce with a citizen of another State
;

and^ w here one of the parties is a citizen of a Territory, or of tlic Dis-

trict of Columbia, or of any other place out of a State of, the Union, i t

is not.commerce among the citizens of the several States.

As tRe li(^ense law under which Henuick was prosecuted made it

necessary' for him to take out a license to do his business in the city of

Wasliington, or the District of Columbia, which was not a State, nor a

foreign nation, nor within the domain of an Indian tribe, the Act

upon the subject does not infringe the Constitution of_the United

States.

For these reasons I dissent from the judgment of the court. \ ^ /:iXoJ^*^^*-^ *^

In Louisville, etc. By. Co. v. Mississippi, 133 U. S. 587 (1890),"
q^I^^^^-^^^- ^P^Y^^\

error to the Supreme Court of Mississippi, Mr. Justice Brewer de-"^ >^-2jS (kXS AA/i

,

livered the opinion of the court. The question presented is as to the , >
,

validity of an Act passed by the Legislature of the State of Mississippi ^ (f^''^-\rvxiix

on the 2d of March, 1888. That Act is as follows :
—

^ tju^oj. HaJ^-
" Sec. 1. Be it enacted, That all railroads carrying passengers in U , -

this State (other than street railroads) shall provide equal, but sepa- P-M^*^-*^^^

rate, accommodation for the white and colored races, by providing (^^^LjJ-^'wwvxi; -

twa or more passenger cars for each passenger train, or by dividing j ^ J
the passenger cars by a partition , s^ as to secure separate accommoda-"^ dA^-xfWi.' -^vv

tions. . . . [The other sections require conductors to assign each pas- •\^fyiu^ %
senger to the proper car or compartment of a car, impose penalties gA./(fv{A /K^'
upon corporations and conductors for violating the statute, repeal certain '

. ^i

other Acts and give effect to this one from the time of its passage.] "f*^ ^^ f^'
The_plaintiff in error was indicted for a violation of that statute. A • > i o *>«

conviction in the trial court was sustained in the Supreme Court, and /-^

from its judgment this case is here on error. The question is whether /yM^*^^ /^/looau
the Act is a regulation of interstate commerce and therefore beyond the y .

power of the State ; and the cases of Hall v. DeCuir, 95 U. S. 485, -^ CA/uix^
and Wabash, St. Louis, etc. Railway v. Illinois, 118 U. S. 557, are o /?>.>{. Jt^au^
speciall}' relied on b}' plaintiff in error. V

It will be observed that this indictment was against the company for -/^^.^--^^jtA v/va*-*^

the violation of section one, in_not providing separate accommodation s i Hfr^
for the two races ; and not against a conductor for a violation of sec- "^J

'^^''^^^>—

i

tion two, in failing to assign each passenger to his separate compart- m/U J\^ aXtJ-
ment. It will also be observed that this is not a civil action" brought ' ^



2102 LOUISVILLE, ETC. RY. CO. V. MISSISSIPPL [cHAP. X.

bj- an individual to recover damages for boing compelled to occupy one
^^ " particular compartment, or prevented from riding on the train ; and

^fi~ J ~\)iM^ hence there is no question of personal insult or alleged violation of
'

j^t personal rights. The_ question is limited to the power of the State to

x^;^a^AXiX< compel railroad companies to provide, within the State, separate ac -

Q ^J\(^ C comniodations for the two races. Whether such accommodation is to be
sJ^^^ v/

'

a matter of choice or compulsion does not enter into this case. The
jj V*. /(ii/^ case of Hall v. JJeCiiir, supra, was a civil action to recover damages
'^ J from the owner of a steamboat for refusing to the plaintiff, a per.son of

^/p- M/P^ '^y color, accommodations in the cabin specialh' set apart for white per-

_ JiP j^oiA;^ ^ sons; and the validity of a statute of the State of Louisiana, prohibit-

fjl ing discrimination on account of color, and giving a right of action to

AAAtjA/^^'^^ ^^^^ party injiu'cd for the violation thereof, was a question for consider-

ation. The steamboat was engaged in interstate commerce, 'but the
^ytV^^^-''^'^^-'^^ t plaintiff onl}' sought transportation from one point to another in the

.-// ' L. State. This court held that statute, so far as applicable to the facts in

J^"^ M . that case, to be invalid. That decision is invoked here ; but there is

^/^/^ot/0 y(^^^ this marked difference. The Supreme Court of the State of Louisiana

/ PTf-V^ C^ . ^^'4 that the Act ai>plied to interstate carriers, and required them^ ^V
'^^ r J w'hen they came within the limits of the State, to receive colored pas-

J
X.

/yi/i^U^^^ ~ SQJigers into the cabin set apart for white persons. This court, accept-

ing that construction as conclusive , h c'ld that the Act was a regulation

of interstate commerce , and therefore beyond the power of the

State . . . .

So the decision was by its terms carefulh' limited to those cases in

fS.^ffyiAA^'^''^^^^ * which th e law practically interfered with interstate commerce. Obvi-

/Tj u ^n. - ously whether interstate passengers of one race should, in anv portion

C/0*^ of their iourney, be compelled to share their cabin accommodation s

y4,iXy>\ wyU-<M with passengers of another race, was a question of interstate commerce
,

.\Uy/ ^jh- and to be determined by Congress alon e. In this case, the Supreme

I

(/^ Cou rt of Mississippi hold that the statute applied solely to commerce

^^n/i/jL^*^^^ within the State ; and that construction being the construction of the

r\oi yp 1oH~( statute of the State by its highest court, must be accepted as concl u-
'

sive here. If it be a matter respecting wholly commerce within a

lA. ^{jf^ State , and not interfering with commerce betw^cen the States, then

.

obviou sly, there is no violation of the commerce clause of the Fcde ra 1

XA/C~^^ Constitution. ( Counsel for plaintiff in error strenuously insists that it

^ J - /t - does affect and regulate interstate commerce, but this contention can-^ ., — A does affect and r

^^^JM jAX^:i\ -
^^^ ^g sustained. S

~/">t^>^^^^^ " ^o far as the first section is concerned (and it is with that alone we

I

— JjrAA^— ba^'6 to do), its provisions are fully complied with when to trains within

^ the State is attached a separate car for colored passengers. This may
I ^li/i^M lA ^^i-^t^-^^ cause ikn extra expense to the railroad compan}- ; but not more so than

rfV/wx-f Irsro'y^
State statutes requiring certain accommodations at depots, compelling

^ ^11 ,
trains to stop at crossings of other railroads, and a multitude of other

yl/uCtH'^VuX /V>* matters confessedly within the power of the State . J

rl^^ No question arises under this section, as to the power of the State to

ZSZ^ ^ ^^ ^1^ V^ '^ ^^~^r^. ^
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separate in different compartments interstate passengers, or to alTect,

in any manner, the privileges and riglits of such passengers. All that

we can consider is, whether the State has the power to require that

railroad train s within her limits shall have separate accommodations

for the two rapes. That affecting only commerce within the State is no

invasion of the powers given to Congress by the commerce clause. . . .

[Here follows a quotation from the opinion in Wabash liij. Co. v.

Illinois, supra, p. 2045.]

The statute in this case, as settled by the Supreme Court of the State

of Mississippi,^ affects onl}' such commerce within the State, and

comes, therefore, within the principles thus laid down. It comes also

witiiin the opinion of tliis court in the case of >Sto)ie v. Farmers' Loan,

and Trust Co., 116 U. S. 307.

We see no error in the ruling of the Supreme Court of the State of

Mississippi, and its judgment is, therefore, Affir^ned.

[Mr. Justice Harlan dissenting.]"^

1 In s. c. 66 Miss. 662 (1889). In the course of the opinion in that case, the court

(Cooper, J.) remarked :
" The deveh^pment of an immense interstate commerce, wit li

its mc'Jeutal multitude nf idiases and ramifications, has disclosed to the generation o f

this day the luaguituilc uf the power delegated to the Federal Government by that

clause, of § 8 of Art. I. of the Constitution by which Congress is given power ' to regu-

late commerce with foreign nations and among the States, and with the Indian tribes.'

It i s not surprising that the recognition of its extent has been of gradual growth in

th e court called upon to construe it, nor that in judicial utterances there have been in-

consistent and conflicting expressions."— Ed.
2 In the dissenting opinion, Harlan, J., after quoting from Hall v. DeCiilr,

supra, p. 1983, added: "It seems to me that those observations are entirely perti-

nent to the case before us. In its application to passengers on vessels engaged in in-

terstate commerce, the Louisiana enactment forbade the separation of the white and

black races wliile sucli vessels were within the limits of tliat State . The Mississippi

statute, in its application to passengers on railroad trains employed in interstate com -

merce. requires such separation of races, while those trains are within that State. I

am unable to perceive how the former is a regulation of interstate commerce, and the

other is not . I t is difficult to understand how a state enactment, requiring the separa -

tion of the white and black races on interstate carriers of passengers, is a regulation of

commerce among the States, while a similar enactment forbidding such separation i s

no^ a regulation of that character. Without considering other grounds upon which,

in my judgment, the statute in question might properly bo held to be repugnant to the

Constitution of the United States, I dissent from the opinion and judgment in this

case upon the ground that the statute of Mississippi is, witliin the decision in Hall v.

De Cun\ a . regulation of commerce among the States, and is, therefore, void. I am
authorized by Mr. Justice Bradley to say that, in his opinion, the statute of Missis-

sippi is void as a regulation of interstate commerce."— Ed.
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^r^^,ifccfe.Ol«A. X LEISY .. HAEDIN.

M 1 jUa Supreme Court of the United States. 1890.

^ 3£i^ "i Error to the Supreme Court of Iowa. The plaintifYs brought re -

I ^^-Ijplevin. in a court of the city of Keokuk , in Iowa, against Hardin
,

T^a.Axx>.^|Wv^^ „^ a^^.g^^^^l pf that city, and a constable of the county, to recover a large

QilcrvxAx Of lM<At-
quantity of beer in quarter barrels , one eighth barrels, and sealed case s.

ruJf(A. "^<^^^^" issue joined, the case, by consent, was tried by the court without a
'

'
. jury, and judgment was given for the plaintiffs. The court found tha t

-V^
P**-* /

'^^^
the plaintift's were citizens of Illinois, doing business, as brewers, at

4-^ {j\<tycJisiLi^ Peoria, in that State ;
tliat the beer in question was made by them and

<J sealed up in Illinois, and transported to Iowa and there sold and offered.

/b «»_c/(a«K<^je4j
, for sale, but only in the original and unbroken packages, and that non e

oD/li- gy^AjhuA^-.of it was sold or offered for sale to minors or persons in the habit of be-

^^^
yj coming intoxicated ; that the defendant, as constable , on June 30, 1888,

(ZifiA/^iK tV^^ under color of authority from a justice of the peace, acting under State

Lfji\J statutes, seized the beer , and that the plaintiffs on July 2, 1888, filed

. ' cv a petition claiming the goods as owners and denying the validity of the

^(Xaa/»-\n^ **"
State statutes, and thereupon recovered possession of the beer . The

-^J^(->-~?^^ local court held the State enactment invalid. On exceptions the Su-

iJi^MtfJLs t^ prerae Court of Iowa reversed this judgment.

: ^<^f^'^^'^^ rpi^g statutes of Iowa (Code of 1873, § 1523), forbade manufacturing

fOoM. Mc)'^5**^r selling intoxicating liquors, or keeping them with intent to sell, ex-

I /Uv^»-'-*-A )p**^* ^^^^ ^^ provided in the Act. A law of April 12, 1888 (Laws, 1888, p.

Jj^^
^ r^ 91 ) , forbade manufacturing for sale, selling, keeping for sale, giving ^^ .i,

U**^
^^^\^

away, exchanging, bartering, or dispensing intoxicating liquor for anj' (^
\ 0^ WvKWfVA purpose except as provided in the Act. Permits for one year were ^ <P

_ ^Ujj^ Gjik- allowed for pharmaceutical, medicinal, chemical, and sacramental pur- \

/

^^^^
. poses only. By an Act of 1884, beer had been defined as intoxicating

lAdLcK tujt liquor,

"-^/i Section 1524 of the Code of 1873 had saved from the prohi bitions

;

yj^-^"^ V<ro^
^j. the State law the importer and seller of foreign liquors in the ori-

'

juuLAj-idiJ^* gin al package, who acted under the laws of the United States regu-

i! r, lating such importation, and it also allowed the manufacture in Iowa

O^ ^'^"^^^ of in toxicating liquors to be sold for the purposes specifically authorized

p- j^ bv law. But this section w^as repealed by the Act of April 12, 1888 .

^ )^^jc\^r^
^^^^ ^^ ^^^ ^j. ^^^j.jj -^ ^g^P^ (Laws, 1886, p. 83), had amended § 1553

' -^ f'JLfsfJ'^^-f^ of the Code of 1873, by that provision as to bringing in intoxicating

(j liquors, which, in 1888, was held unconstitutional in Bowman v. Chic.^

\
(^rvw^'v^^/v^.o^ ^^_ ^j^_ f^^^ supra, p. 2080.

Ob^^^.^jO'^A-tiu^ Mr. James C. Davis, for plaintiffs in error ; Mr. IT. Scott Hoirell and

_. _- .0» Mr. W. B. Collins, for defendant in error ; 3Ir. John Y. iStove, Attor-
(^aMA //x. ney-General for the State of Iowa, for that State.

fl/y. fc^;M^-C ,
<«.A^^ UsSL

^ J ^^^ Statement of facts is shortened. — Ed.
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Chief Justice Fuller, after stating the case, delivered the -r/~~-f aX^i^^M
1 of the court. /^^±^—;

The power vested in Congress " to regulate commerce with foreign ii.^f^t'^^^^^^;^^;^^^
t

nations, and among the several States, and with the Indian tribes," is ^ vY (^ j-«^'

the power to prescribe the rule by which that commerce is to be gov- "~T' fra S^^
erned, and is a power complete in itself, acknowledging no limitations _5_1__
other than those prescribed in the Constitution. It is co-extensive with ;a-t^^i^i^*^^±*^^j55-

the subject on which it acts and cannot be stopped at the external boun- >71jE^ ^^^

dary of a State, but must enter its interior and must be capable of

authorizing the disposition of those articles which it introduces, so that

they may become mingled with the common mass of jjroperty within the

territory entered. Gibbons v. Ogden^ 9 Wheat. 1 ; Brovyn v. Mary-
land, 12 Wheat. 419. ^^_^ -^J^
And while, by virtue of its jurisdiction over persons and property

"^"^
/

within its limits, a State may provide for the security of the lives, limbs, OiJljyvti t^
health, and comfort of persons, and the protection of property so sit- • jLXjjk^
uated, yet a subject-matter which has been confided exclusivel}' tC'^^/V,, -^
Congress by the Constitution is not within the jurisdiction of the police a>K'"W^1''^'-*^

power of the State, unless placed there by Congressional action. Hen- A /^»\^C4

derson v. Mayor of JSfew York, 92 U. S. 259 ; Railroad Co. v. Husen., jL »
'

9^ U. S. 465 ; Walling v. Michigan, 116 U. S. 466 ; liobbim v. Shelby -^ t^^ ^o^

-/Oc^

Taxing District, 120 U. S. 489. The power to regulate commerce ^-^^j,^ t6«X
among the States is a unit, but if particular subjects within its opera- ' d /
tion do not require the application of a general or uniform system, tha/l^y^^^ Uyf^^*<

States may legislate in regard to them with a view to local needs and ^^LtOi~tl<olA.
circumstances, until Congress otherwise directs ; but the power thus ^ ^ /
exercised by the States is not identical in its extent with the power to ^-'(l^^^' '^

regulate commerce among the States. The power to pass laws in respect X;^)^^^^^^^
to internal commerce, inspection laws, quarantine laws, health laws, and /; , _^
laws in relation to bridges, ferries, and liighways, belongs to the class iM^^"^ 6*u-M

of powers pertaining to locality, essential to local intercommunication, yix^ Xl-^i/tx^"^

to the progress and development of local prosperity, and to the protec- y/ /) >f ^^
tion, the safety, and the welfare of society, originally necessarily belong- ^^ / k.(\^^/"^<

ing to, and upon the adoption of the Constitution reserved by, the ^(^^-^-^
.

vStates, except so far as falling within the scope of a power confided to 9\ j-

the general government. Where the subject-matter requires a uniform^
(>-e't/v«-*^^A.

system as between the States, the power controlling it is vested exclu- ^ rK^^fj-xy^-y^-^
sively in Congress, and cannot be encroached upon by the States ; but V ij

where, in relation to the subject-matter, different rules may be suital)le Oy . ^ ^^
for different localities, the States may exercise powers which, though 'rK"^' ^"^Jy^"^
they may be said to partake of the nature of the power granted to the—A,£^'^ iicAj^
general government, are strictly not such, but are simply local powers, 1/ ^^^ ^
which have full operation until or unless circumscribed b}- the action of OLXd^^^^^^^^^^n^

Congress in effectuation of the general power. Cooley v. Port Wardens r;^yv,JiJ{){^^
of Philadelphia, 12 How. 299. ^^^'^^'^^^SKf

It was stated in the 32d number of the " Federalist" that the States ^o-a-fi^^J^^!/(~

might exercise concurrent and independent power in all cases but ( /
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three : Fi)st, where the power was lodged exehisively in the Federal

Constitution ; second, where it was given to the United States and pi'o-

hibited to tlie States ; third, where, from the nature and subjects of the

power, it must be necessarily exercised by the national government ex-

clusively. But it is easy to see that Congress may assert an authority

under one of the granted [)ovvers, whieli would exclude the exercise by

the States upon the same subject of a different but similar power, be-

tween which and that possessed by tlie general government no inherent

repugnancy existed.

AVhenever, however, a particular power of the general government is

one which must necessarily be exercised by it, and Congress remains

silent, this is not only not a concession tliat the powers reserved by the

States ma}- be exerted as if the specific power had not been elsewhere

reposed, but, on the contrary, the only legitimate conclusion is that the

general government intended that power should not be affirmatively

exercised, and the action of the States cannot be permitted to effect

that which would be incompatible with such intention. Hence, inas-

much as interstate commerce, consisting in the transportation, purchase,

sale, and exchange of commodities, is national in its character, and

must be governed b}' a uniform system, so long as Congress does not

pass an}- law to regulate it, or allowing the States so to do, it thereby

indicates its will that such commerce shall be free and untrammelled.

Coxmty of MoUle v. Kimball, 102 U. S. 691 ; Broicn v. Houston, 114

U. S. 622, 631 ; Wabash, St. Louis, dc. Railway v, Illinois, 118 U. S.

557; Rabbins v. Shelby Taxing District, 120 U. S. 489, 493.

That ardent spirits, distilled liquors, ale and beer, are subjects of ex-

change, barter and traffic, like any other commodity in which a right of

traffic exists, and are so recognized by the usages of the commercial

w'orld, the laws of Congress and the decisions of courts, is not denied.

Being thus arti(;les of commerce, can a State, in the absence of legisla-

tion on the part of Congress. proliil)it their importation from abroad or

from a sister State ? or when imported prohibit their sale by the im -

porter ? I f the importation cannot be prohibited without the consen t

of Congress, when does property imported from abroad, or from a sister

State, so become part of the common mass of property within a State

as to be subject to its unimpeded control ? . . . [Here follows a state-

ment oi Brovm v. 31d., svpra, p. 1826].

Man i festlv this must be so, for the same ]jublic policy applied to com-

merce among the States as to foreign commerce, and not a reason could

be assigned for confiding the power over the one which did not conduce

to estaljlish the propriety of confiding the power over the other. S tor}-

,

Constitution, § 1066. And although the precise question before us w-as

not ruled in Gibbons v. Oc/den and Brovm v. Marylaiul, yet we think

it was virtually involved and answ-ered, and that this is demonstrated
,

,

among other cases, in Boioman v. Chicago & N'orthv;estern Railway

Co., 125 U. S. 465. . . . [Here follows a statement of Bowman v.

Chicago, &c. Ry. Co., supra, p. 2080, and quotations from that case
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and also from The License. Cases {Peirce v. N. //.), supra, p. 1851.

After quoting from the oi)inion of Taney, C. J., in that case, the opinion

proceeds :]

B

u

t conceding the weight properly to be ascribed to the judicial utte r-

ances of this eminent Jurist, we arc constrained to sa}" that the distinc-

tion between subjects in respect of which there can be of necessity" onl}'

onft sjfit.PTn or plan of regulation for the whole country, and subjects

local in their nature^nd, so far as relating to commerce, more a ids

rather than regulation s, does not aiipear to us to have been sufliciently

recognized by him in arriving at the conclusions announced. Tliat d is-

tinction has been settled by repeated decisions of this court, and can no

longer be regarded as open to re-examination. After all, it amounts to

no more than drawing the line between the exercise of power over com-

merce with foreign nations, and among the States and the exercise of

p wer over purely local commerce and local concerns .

The authority of Peirce v. New Hampshire, in so far as it rests on

the view that the law of Kew Hampshire was valid because Congress

had made no regulation on the subject , must be regarded as hav-

ing been distinctly overthrown by the numerous cases hereinafter

\ referred to.

The doctrine now firml}' established is, as stated b}- Mr. Justice

Field, in Bowman v. Chicago, &c. Railway Co. 125 U. S. 507, " that

wh

e

re tlie subject upon which Congress can act under its commercial

power is local in its nature or sphere of operation, such as harbor pilot-

age, the improvement of harbors, the establishment of beacons and

buoys to guide vessels in and out of port, the construction of bridges

over navigable rivers, the erection of wharves, piers, and docks, and the

like , which can be properly regulated only by special provisions adapted

to their localities, the State can act until Congress interferes and super-

sedes its authority ; but where the subject is national in its character,

and admits and requires uniformity of regulation, affecting alike all the

S tntes, sufh ns transportation between the States, including the impor-

tation of goods from one^State into another, Congress can alone act upon
it and provide the needed regulations . The absence of any law of Con-

gress on the subject is equivalent to its declaration that commerce in

that matter shall be free. Thus the absence of regulations as to inter-

state commerce with reference to any particular subject is taken as a

declaration that the importation of that article into the States shall be

unrestricted. It is only after the importation is completed, and the

property imported has mingled with and become a part of the general

property of the State, that its regulations can act upon it, except so far

as may be necessary to insure safety in the disposition of the import

until tlius mingled."

ThjG conclusion follows that, as the grant of the power to regulat e

. commerce among the States, so far as one system is required, is cxcl u-
^^ sive, the States cannot exercise that power without tlie assent of Con-
—

- •^j|^ gress, and, in the absence of legislation, it is left for the courts to
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determ ine when State action does or does not amount to such exercise
,

or, in other words, what is or is not a regulation of such commerce.

Wiicn that is dcteruiined, controversy is at an end. Ilhistrations ex-

emplif} ing the general rule are numerous. . . . [Here follows a sum-

mary of the decisions in twenty-four cases in this court.]

These decisions rest upon the undoubted riglit of the States of the

Unio^ii to control their purely internal afl'airs, in doing which the}' exer-

cise powers not surrendered to the national government ; but whenever

the law of the State amounts essentially to a regulation of commerce

with foreign nations or among the States, as it does when it inhibits,

directly or indirectly, the receipt of an imported commodity or its dis-

position before it has ceased to become an article of trade between one

State and another, or another country and this, it comes in conflict with

a power which, in this particular, has been exclusively vested in the

general government, and is therefore void. . . . [Here follows a

quotation from Mugler v. Kansas, svpra, p. 782].

Undoubtedly, it is for the legislative branch of the State governments

to determine whether the manufacture of particular articles of traffic, or

the sale of such articles, will injuriously affect the public, and it is not

foJi-Congress to determine what measures a State ma}' properly adopt

as appropriate or needful for the protection of the public morals, the

public health, or the public safety ; but notwithstanding it is not vested

w ith_supe

r

visory power over matters of local administration, the respon-

s ibility is upon Congress, so far as the regulation of interstate com-

merce is concerned, to remove the restriction upon the State in dealing
with imported articles of trade within its limits, which have not been

mingled with the common mass of property therein, if in its judgment

the end to be secured justifies and requires such action.

Prior to 1888 the statutes of Iowa permitted the sale of foreign liquors

imported under the laws of the United States, provided the sale was bj'

the importer in the original casks or packages, and in quantities not less

than those in which they were required to be imported ; and the provis-

ions of the statute to this effect were declared by the Supreme Court of

Iowa, in Pearson v. International Distillery, 72 Iowa, 348, 354, to be

" intended to conform the statute to the doctrine of the United States

Supreme Court, announced in Brown v. Maryland, 12 Wheat. 419, and

License Cases, 5 How. 504, so that the statute should not conflict with

the laws and authority of the United States." But that provision of

the statute was repealed in 1888, and the law so far amended that we

understand it now to provide that, whether imported or not, wine can-

not be sold in Iowa except for sacramental purposes, nor alcohol, ex-

cept for specified chemical pur[)oses, nor intoxicating liquors, including

ale and beer, except for pharmaceutical and medicinal purposes, and

not at all except by citizens of the State of Iowa, who are registered

pharmacists, and have permits obtained as prescribed b}' the statute, a

permit being also grantable to one discreet person in an}' township

where a pharmacist does not obtain it.
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1'hp plaintiffs in error are citizcMis of I llinois, aro not, phnrmacists. .ind

have no peiuiit but import into Iow a beer, wliieh they sell in original

packages, as described . Uiider our decision in lioicmauw Chicago^

ttc_Z?' I ihcay Co., supra, thev had the rit>ht to import this beer into

that_S

t

ate, and in the view which we have expressed they had the right

ta spll it, by which act alone it would become mingled in the comm o

n

mass of property within the State. Up to that point of time , we hold

that in the absence of Congressional permission to do so, the State had

no power to interfere by seizure, or any other action, in prohibition of

importation and sale by the foreign or non-resident importe r. What-

ever our individual views raaj' be as to the deleterious or dangerous

qualities of particular articles, we cannot hold that any articles which

Congress recognizes as subjects of interstate commerce are not such,

or that whatever are thus recognized can be controlled by State laws

amminting to regulations, while they retain that character ; although,

at the same time, if directly dangerous in themselves, the State may

tak_e appropriate measures to guard against injury before it obtain

s

complete j u risd

i

ction over them . To co ncede to a State the powe r to

cxclucliL-directly or indirectly, articles so situated, without Congres-

sional permission , is to concede to a majority of the people of a State,

represen ted in the State legislature, the power to regulate commercial

i nter^Qurse between the States, by determining what shall be its sub-

jects, when that |30wer was distinctly granted to be exercised by the

people of the United States, represented in Congress, and its posses-

sion by the latter was considered essential to that more perfect Union

whi ch the Constitution was adopted to create. Undoubtedl}', there is

difficulty in drawing the line between the municipal powers of the one

government and the commercial powers of the other, hut when that line

is determined, in the particular instance, accommodation to it, without

serious inconvenience, may readily be found, to use the language of

Mr. Justice Johnson, in Gibbons \. Ogden, 9 Wheat. 1, 238, in a
frank and candid co-operation for the general good."

The legislation in question is to the extent indicated repugnant to

the third clause of section 8 of Art. 1 of the Constitution of the United

States, and therefore the judgment of the Supreme Court of Iowa is

^Reversed and the cause remanded for farther jyroceedings not

inconsistent ivith this opinion.^

Mr. Justice Gray, with whom concurred Mr. Justice Harlan and

Mr. Justice Brewer, dissenting.

[The dissenting opinion given b}' Mr. Justice Gray concludes as

follows :]

1 ThLs_ cage, submitted on .January 6. 1890. was decided on April 23. 1890 . For an

interesting and elaborate decision contra, given in the interval, see Staff v. Fitller. 43

Kans. 237. In that case the opinion (Johxsox, J.) was filed January 11, 1890. In

State V. Winters. 44 Kans. 723 ^opinion filed December 6. 1890^. the court followed

Le isii V. Ilardin, as being the controlling authori ty. And so Wind v. Her, 61 N. W.
Rep. 1001 (Iowa, 1895).

Leisu V. Hardin, below, is found in 78 Iowa. 286 . Compare In re Sanders, 52 Fed.

Rep. 802. — Ed.
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It only remains to sum up the reasons which have satisfied us that

the judgment of the Supreme Court of Iowa in the ease at bar should be

artirmed.

The protection of the safety, the iicalth, the morals, the good order,

and the general welfare of the people is the chief end of government.

Stilus poj^uli suprema lex. The police power is inherent in the States,

reserved to them by the Constitution, and necessary to their existence

as organized governments. The Constitution of the United States and

the laws made in pursuance thereof being the supreme law of the land,

all statutes of a State must, of course, give wa}-, so far as the}' are re-

pugnant to the national Constitution and laws. But an intention is not

lightly to be imputed to the framers of the Constitution, or to the

Congress of the United States, to subordinate the protection of the

safety, health, and morals of the people to the promotion of trade and

commerce.

The police power extends to the control and regulation of things

which, when used in a lawful and proper manner, are subjects of prop-

erty' and of commerce, and yet may be used so as to be injurious or

dangerous to the public safet}', the public health, or the public morals.

Common experience has shown that the general and unrestricted use of

intoxicating liquors tends to produce idleness, disorder, disease, pauper-

ism and crime.

The power of regulating or prohibiting the manufacture and sale of

intoxicating liquors ai)i)ropriately belongs, as a branch of the i)oliceA.(^, i

power, to the legislatures of the several States, and can be judiciously '\
i iJ^

and effectively exercised by them alone, according to their views of

public policy and local needs ; and cannot practically, if it can con- .

^
stitutionally, be wielded by Congress as part of a national and uniform (V-.T »

system.

The statutes in question were enacted bv the State of Iowa in the

ex#i-cise of its undoubted power to protect its inha])itants no;nins t the

evils, physical, moral, and social, attending the free use of intoxicating

liquors. Thev are not aimed at interstate con^merce ; they have no re-

lation to the movement of goods from one State to another, but operate

only on intoxicating litjuors within the territorial limits of the State
;

they i nclude all such li(|nors without discrimination, and do not even

mention where they are made or whence they come. The}' affect com-

merce much more remotely and indirect!}' than laws of a State (the

validity of which is unquestioned), authorizing the erection of bridges

and dams across navigable waters within its limits, whicli wholly ob-

struct the course of commerce and navigation ; or than quarantine laws,

which operate directly upon all ships and mercliandise coming into tiie

ports of the State.

If the statutes of a State, restricting or prohibiting tlie sale of intoxi-

cating liquors within its territory, are to be held inoperative and void

as apjiliod to liquors sent or brought from another State and sold by the

importer in what are called original packages, the consequence must be

'J--

K'
ii
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that an inhabitant of any State may, under the pretext of interstate

commerce, and without license or supervision of any public autliority,

carry or send into, and sell in, any or all of the other States of the

Union intoxicating liquors of whatever description, in cases or kegs, or

even in single bottles or flasks, despite any legislation of those States

on the subject, and although his own State should be the only one

which had not enacted similar laws. It would require positive and ex-

plicit legislation on the part of Congress, to convince us that it contem-

plated or intended such a result.

The decision in 77ie License Cases, 5 How. 504, by which the court

,

m aintaining these views, unanimously adjudged that a oeneral statu te

of a State, prohibiting the sale of intoxicating liquors without license

from municipal authorities in cluded liquors brought from another State

anjL sold by the importer in the original barrel or package, should be

upheld and followed ; because it was made upon full argument and great

consideration ; because it established a wise and Just rule, regarding a

most delicate point in our complex system of government, a poi nt

always difficult of definition and adjustment, the contact between the

paramount commercial power granted to Congress and the inheren t

police power reserved to the States ;
because it is in accordance with

the usage and i)ractice which have prevailed during the century since

the adoption of the Constitution ; because it has been accepted and

acted on for forty years by Congress, by the State legislatures, by the

courts and by the people ; and because to hold otherw ise would add

nothing to the dignity and supremacy of the powers of Congress, while it

would

_

cripple, not to say destroy, the whole control of every State ove

r

tli£_sale of intoxicating liquors within its ])orders .

The silence and inaction of Congress upon the subject, during the

long period since the decision in The License Cases, ap|;)ear to us to

require the inference that Congress intended that the law should rem a i n

as thereby declared by this court ; rather than to warrant the presum [>

tion that Congress intended that commerce among the States should he

free from the indirect effect oF such an exercise of the police power for

the public safety, as had been adjudged by that decision to be with in

the constitutional authority of the States.

For these reasons, we are compelled to dissent from the opinion and

judgment of the majorit}' of the court.^

1 In Lunff Y. Michiga n. 135 U. S. 161 (1890), the case immediately following Leis tf

V. Hardin , in the reports, on error to the Supreme Court of Michigan, in reversing

a judgment of that court upon a similar question, the cour t (Fii.lf.r, C J ) said :

" Under the statute in question, which is entitled 'An Act to provide for the taxat ion

anc} regulation of the husiness of manufacturing, selling, keeiung for sale, fur iiish-

iu g, giving or delivering spirituous or intoxicating li(|Uors and malt, l)rcwc(l or fer-

raented 1 iquors or v i

n

ous liquors in this State, and to repeal all Acts or parts of Acts in-

consistent w ith the provision s o f this Act,' an annual tax is levied ' upon the husinoss

of selHng only brewed or malt liquors at wholesale or retail, or at wholesale and retail
'

of three hundred dollars, and ' upon the business of manufacturing brewed or malt

liquors for sale, sixty-five dollars per annum.' The manufacturer of malt or brewed
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/T otoA ,^

'/// >y ^^ Minnesota v. Barber, 136 U. S. 313 (1890), Mk. Justice Haklan

Wi^^j^ '/ /j^ (lelivei'ed tlie opinion of the court.
jp/l^fvtA^^'^^

pjgi^j.^, j,^ Barber , the appellee, was convicted before a justice of tlic

^^jj ^<x'^ ^ peace in Ramsey County, Minnesota, of the offence of having wron'; -

/? p ^ fuUj and unlawfully offereil~and exi)osed for sale, and of having sold
,

'jy^ y, - for human food, one lunidred pounds of fresh uncured beef, part of an

-^ Q'ld/i^^^ animal slaughtered in the State of Illinois, but which had not been

Pf/\/i ^-^ inspected in Minnesota, and ^^ certified" before slaughter by an inspec-

y*^^'^
. tor appointed under the laws of the latter State . Having l)een coni-

^^^yi/OC-f^'^ niitted to the common jail of the county pursuant to a Judgment of

jfyrpU'U^-'^ iniprisonment for the term of thirty days, he sued out a writ o[ habeas

//JxtAA corjjifs from the Circuit Court of the United States for the District of

\M^^ Minnesota, an<l prayed to be discharged from such imi)risonment, upon

^^</ 'C^'^^^ the ground that the statute of tliat Slate, ai)proved April IG, 1889, and

yLjiA^^ under which he was prosecuted, was repugnant to the provision of the

'A'^^^yl Constitution giving Congress power to regulate commerce among the

A/AXi^^<y^ -^ several States, as well as to the provision declaring that the citizens of

/PjAX/W Kf*W^ each Slate shall be entitled to all privileges and immunities of citizens

n -J- jL- liquors made outside of tlie State of Michigan cannot introchice tliom into the hands of

y\JJllV
/^ ' consumers or retail dealers in that State, without becoming suhject to tliis wholesale

fjh\ jlealer's tax of three hundred dollars per annum in every townshii), village, or city

JiAA^-^^^^^^^^"^^ where he attempts to do thi s. The manufacturer in the State need only pay tlie man-

± ^
f ufactnrer's tax of sixty-five dollars, and is then exempt from paying the tax imposed

~lAyHi^ •

on the wholesale dealer.

Sft /•iAJUOU^^'^
" We have repeatedly held that no State has the riglit to lay a tax on interstate com -

»J.J> merce in any form , whethe r by way of duties laid on the transi)ortation of the sulijccts

/i(A<*^ "p of that commerce, or on the receipts derived from that transportation, or on the occupa-

/7 /<aUxii'V<^*^f tio? or busi ness of carrying it on, for tlic reason that such taxation is a burden on that

-U/) -4-' commerce, and amounts to a refjrulation of it. which belongs solely to Congress. Le-

yfX't/O-^'^^^^*^*^ ioup V. Mobile, 127 U. S. 640, 648, and cases cited. In Bowman v. Chicago and Noilh-

f-f-^ nY^" western liaihvuy, 12.'i IJ. S. 465, it was decided that a section of the Code of the State

fj/f [MllA~-V Q, ^£ Jq^jj^ forbidding common carriei-s to bring intoxicating li(|uors into tlie State from

^32/» -^uA-*- , any other State or Territory, without first being furnished with a certificate as pre-

" T^ /*/<.- scribed, was essentially a regulation of commerce among the States, and not being

'^^ ^ .sanctioned by the authority, express or implied, of Congress, was invalid l)ccause re-

^PxaJU. h*'^^'^ pugnant to the Constitution of the United States ; and in Leisy v. Hardin [1.3.5 U. S.],

^"V^ ^
V 100, the judgment in which has just been announced, that the riglit of importation of

hf. '^^^ypU/iMA -ardent spirits, distilled liquors, ale and beer, from one State into another, includes, by

/ f necessary implication, the right of sale in the original packages at the place where the

/J/ptC/Vf^^ importation terminates ; and that the power cannot be conceded to a State to exclude,

I £^£/>ii directlv or indirectly, the subject of interstate commerce, or, by the imjiosition of Ijur-

^^^^
P dens thereon, to regulate such commerce, without Congressional permission. The same

/yvvC'tA ^"''5 that applies to the sugar of Louisiana, the cotton of Soutli Carolina, the wines of

I U California, the hops of Washington, the tobacco of Maryland and Connecticut, or the

^•n,ja£-<A /hfilM products, natural or manufactured, of any State, applies to all commodities in wiiich a

right of traffic exists, recognized by the laws of Congress, the decisions of courts, and
^AAXA*vAX4 the usages of the commercial world. It devolves on Congress to indicate such excep-

^ £.£LJUif ^•'ons as in its judgment a wise discretion m.ay demand under jiarticnlar circumstances.

/^^ /T^ I>yng was merely the representative of the importers, and his con viction f-ammt. he,

/>, o-^tu^ sustained, in view of the conclusions at which we have arrived."
-^""^

Justices Haklan, Okay, and Brewkr dissented upon the grounds stated in their

C3\aAl^, opinion in Leisy v. Hardin [135 U. S.], 100.
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in the several States. Art. 1, Sec. 8. Art. 4, Sec. 2. The court below, ^
speaking by Judge Nelsou, held the statute to be in violation of both of ff^tM^A.

these provisions, and discharged the prisoner from custody. In re /J:iAArdxx.fi^A^,

Barber, 39 Fed. Rep. G41. A similar conclusion in reference to the '(\fl //

same statute had been previously reached by Judge Blodgett, holding the^^^-^ U^<2L<a-u/^

Circuit Court of the United States for the Northern District of Illinois. /teaUtC*yj Oa^

Swift v. Sutphin, 39 Fed. Rep. G30. . U p r

From the judgment discharging Barber the State has prosecuted the U-^'-c-o^p^-^^M

present appeal. Rev. Stat. § 7G4 ; 23 Stat. 437, c. 353. Attorneys
Jl^tAAJ-,

representing persons interested in maintaining the validity of a statute /r\ i -f {)

of Indiana, alleged to be similar to that of Minnesota, were allowed O-^LA/^f*-*^^-^

to participate in the argument in this court, and to file briefs.
<^l4/y-A «^tx-c*^

The statute of Minnesota upon the validity of which the decision of^ ^
the case depends is as follows: Laws of 1889, c. 8, p. 51. . . . [Here /^U^m.^^^'''^

follows the Act in full. It is entitled " An Act for the protection of the ^/^^^J^ fu^t
public health," &c. It prohibits the sale of " fresh beef, veal, mutton, ( J^
lamb or pork for human food in this State, except as hereinafter pro- /^^^-<-^^jf ^

vided ;
" provides for the appointment of in^spectors of cattle, sheep, and /ycx^OiAyiy^^ '^

swine, to inspect such creatures within twenty -four hours before they ,

are slaughtered, and give certificates if found fit for slaughter, and to /W^^-'^.A^*^'^^

remove and destroy if found unfit. ] xJ^AXAAyvUAJL

^

The presumption that this statute was enacted, in good faith, for the

purpose expressed in the title , —^ namely, to protect the health o f the /\ JL ^/-,

J- people of Minnesota, — cannot control the final determination of the^ /) if

Q^ question whether it is not repugnant to the Constitution of the Ujiited f^'^J/f /d
^ ' States. There may be no purpose upon the |)art of a legislature to violate -~ /,

'

the provisions of that instrument, and yet a statute enacted by it, under
--^^-^^^ yK^ "^^

j/ the forms of law, may, by its necessary operation, be destructive of rights / /?-/<*-

/granted or secured b}' the Constitution . In such cases, the courts must /j_j y '

sustain the supreme law of the land b}' declaring the statute unconstitu- oXolAL
^

tional and void. Th is jjrinciple of constitutional interpretation has been n(t4-tyc\^'^'^^^f

often announced by this court. . . . [Here follow quotations from iTen- /! ^ -^

dersoti v.JV^ew York, supra, \). 196\, Peo2?le v. Co)npa(/>iie Gen. Trans., Ul^ y~>&U/

supra, p. 1967 n.. Soon Hing v. Crowley, supra, p. 627 n., Miigler v. y / i/J^^
"

Kansas, supra, p. 782.]
ylA/

Underlying the entire argument in behalf of the State is the proposition ~ 0^^ (X^^

that it is impossible to tell, b y an inspection of fresh beef, veal, mutton. ' J/^AtK^"
lamb, or pork, designed for human food, whether or not it came from . j --J

ani mals that were diseased when slaughtered ; that inspection on the^^^^-^^y^'^^^'
hoqfj^within a very short time before animals are slaughtered, is the only ,

^ -/y
mode by which their condition can be ascertained with certainty. And *V

^y^-^

it is insisted , with great confidence, that of this fact the court must take CtX^J^zyP^
j udicial notice , /if a fact, alleged to exist, and upon which the rights of . y . f^UM
parties depend, is within common experience and knowledge, it is one of K^^ () .^^
which the courts will take judicial notice. "> Brown v. Piper, 91 U. S. 37, /'yf^Xt C^-
42 ; Phillips v. Detroit, 111 U. S. 604,/ 606. But we cannot assent to

the suggestion that the fact alleged in this case to exist is of that class. >

/^ Xi'- ^€y<^ J^^J^ ^'^^ ^ ^j2&T

i

i^^rvc/vtavA^-aJ^tAi^M. o-^ ra^
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It uitiy be the opinion of some that the presence of disease in animals,

at the time of their being slaughtered, cannot be determined by inspec-

tion of the meat taken from them ; but we are not aware that such is

the view universally, or even generally, entertained. B ut if. as ulleoed .

the inspection of fresli beef, veal, mutton, laml>, or uork will not neces

sarily show whether the animal from which it was taken was diseased

when slaughtered, i t would not follow that a statute like the one before

us is within the constitutional power of the State to enact. On the

contrary, the enactment of a similar statute by each one of the S tates

composing the Union would result in the destruction of commerce

amont; the several States, so far as such commerce is involved in th

e

transportation from one part of the country to another of animal meats

designed for human food, and entirely free from disease . A careful

examination of the Minnesota Act will place this construction of it

be3ond question.

The first section prohibits the sale of any fresh beef, veal, mutton,

lamb, or pork for human food, except as provided in that Act. The
second and third sections provide that all cattle, sheep, and swine to be

slaughtered for human food within the respective jurisdictions of the

inspectors, shall be inspected by the proper local inspector appointed

in Minnesota, within twenty-four hours before the animals are slaugh-

tered, and that a certificate shall be made by such inspector, showing

(if such be the fact) that the animals, when slaughtered, were found

healthy and in suitable condition to be slaughtered for human food.

The fourth section makes it a misdemeanor, punishable b\- fine or

imprisonment, for any one to sell, expose, or offer for sale, for human

food, in the State, any fresh beef, veal, mutton, lamb, or pork, not

taken from an animal inspected and "certified before slaughter, by

the proper local inspector" appointed under that Act. As the inspec-

tion must take place within the twenty-four liours immediately before

the slaughtering, the Act, by its necessary operation, excludes from

the Minnesota market, practically, all fresh beef, veal, mutton, lamb, or

piirk— in whatever form, and although entirely sound, healthy, and fit

for human food— taken from animals slaughtered in other States ; and

directly tends to restrict the slaughtering of animals, whose meat is to

be sold in Minnesota for human food, to those engaged in such business

in that State . Tliis must be so, because the time, expense, and labor of

sending animals from points outside of Minnesota to points in that State

to be there inspected, and bringing them back, after inspection, to be

slaughtered at the place from which they were sent— the slaughtering to

take place within twenty- four hours after inspection, else the certificate

of inspection becomes of no valu e— w ill be so great as to amount to an

absolute prohibition upon sales , in Minnesota, of meat from anima ls

not slaughtered within its limits . \ When to this is added the fact that

the statute, by its necessary operation, prohibits the sale, in the State
,

of fresli beef, veal, mutton, lamb, or pork, from animals that m ay have

been inspected carefully and thoroughly in the State where they were
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slaughtered, and before they were sUiiig-htereil. no doubt can remain as

to its effect upon commerce among the several States. It will not do*

to say— certainly no judicial tribunal can, with propriety, assume—
that the people of Minnesota ma}' not, with due regard to their health,

rely upon inspections in otlier States of animals there slaughtered for

purposes of human food. I f the object of the statute had been to deny
altogether to the citizens of other States the privilege of sellino;, within

the^Umits of Minnesota, for human food, any fresh beef, veal, mutton
,

lanib, or pork, from animals slaughtered outside of that State, and to

compe l the peoijle of Minnesota, wishing to buy such meats, ei tlier to

purchase tliose taken from animals inspected and slauglitered in the

S

t

ate, or to incur the cost of purchasing them, when desired for their

own domestic use, at points beyond the State, that object is attained

In' the Act in question . Our duty to maintain the Constitution will not

permit us to shut our 63-68 to these obvious and necessary results of the

Minnesota statute. If this legislation does not make such discrimination

against the products and business of other States in favor of the products

and business of Minnesota as interferes witli and burdens commerce

among the several States, it would be difficult to enact legislation that

would have that result.

The principles we have announced are full}' su[)ported b}- the decisions

of this court. . . . [Here follow quotations from Woodruff' v. Parham,
siipra^ \). 1922, Hinson v. Lott, siqyra, p. 1926 n., Welton v. J/o., siqyra,

p. 1957, R. R. Co. V. Husen, supra, p. 753, and Guy v. Baltimore,

100 U. S. 434.]

The latest case in this court upon the subject of interstate commerce,

as affected by local enactments discriminating against the products and

citizens of other States, is Walling v. Michigan, 116 U. S. 446, 455.

We there held to be unconstitutional a statute of Michigan, imposing a

license tax upon persons, not residing or having their principal place of

business in that State, but whose business was that of selling or solicit-

ing the sale of intoxicating liquors to be shipi)ed into the State from

places without, a similar tax not being imposed in respect to the sale

and soliciting for sale of liquors manufactured in Michigan. Mr. Justice

Bradle}', delivering the opinion of the court, said: "A discriminating

tax imposed by a State operating to the disadvantage of the products

of other States when introduced into the first-mentioned State, is, in

effect, a regulation in restraint of commerce among the States, and as

such is a usurpation of the power conferred b\- the Constitution upon

the Congress of the United States."

It is, however, contended, in behalf of the State, that there is, in fact,

no interference, b}' this statute, with the bringing of cattle, sheep, and
swine into Minnesota from other States, nor any discrimination against

the products or business of other States, for the reason— such is the

argument— that the statute requiring an inspection of animals on the

hoof, as a condition of the privilege of selling, or offering for sale, in

the State, the meats taken from them, is applicable alike to all owners of
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such animals, whether citizens of Minnesota or citizens of other States.

To this we answer, that a statute ma}", upon its face, apply squall}' to

the people of all the States, and yet be a regulation of interstate com-

merce which a State may not establish. A burden imposed by a State

upon interstate commerce is not to be sustiiiiied simply because the

statute imposing it applies alike to the people of all the States, including

the people of the State enacting such statute. Hohbins v. Shelby

Taximj District, 120 U. S. 489, 497 ; Case of the State FreigJd Tax,

15 Wall. 232. The peoi)le of Minnesota have as much right to protec-

tion against the enactments of that State, interfering with the free-

dom of commerce among the States, as have the people of other States.

Although this statute is not avowedly, or in terms, directed against

the bringing into Minnesota of the products of other States, its neces-

sary effect is to burden or obstruct commerce with other States, as

involved in the transportation into that State, for puri)oses of sale

there, of all fresh beef, veal, mutton, lamb, or pork, however free from

disease ma}' have been the animals from which it was taken.

The learned counsel for the State relies with confidence upon Patter-

son V. Kentucky, 97 U. S. 501, as supporting the principles for whidi

he contends. . . . [Here follows a statement of that case, and quota-

tions from it.] Now, the counsel of the State asks : I f the State may ,

by the exercise of its police power, determine for itself what test shall

be made of the safety of illuminating oils, and prohibit the sale of all_

oils not subjected to and sustaining such test, although such oils are

manufactured by a process patented under the Constitution and laws of

the United States, why mav it not determine for itself what tost shall

be rqade of the wholesomeness and safety of food, and prohibit the sale

of all such food not submitted to and sustaining the test, although it

may chance that articles otherwise subject to the Constitution and laws

of the United States cannot sustain the test? • The analogy, the learned

counsel observes, seems close. But it is only seemingly close. There

is no real analogy between that case and the one before u s. The Ken-

tucky statute prescribed no test of inspection which, in view of the

nature of the property, w^as either unusual or unreasonable, or which by

its necessary operation discriminated against any particular oil because of

the locality of its production. If it had prescribed a mode of inspection

to wJjicli citizens of other States, having oils designed for illuminating

pnrpospSj and which they desired to sell in the Kentucky market, cou ld

not_have reasonably conformed , it would undoubtedly have been held

to be an unauthorized burden upon interstate commerce. Looking at the

nature of the property to which the Kentucky statute had reference, there

was Jio difficulty in the way of the patentee of the particular oil there

in_fluestion submitting to the required local inspection.

1^LLL>>^ A^!^. providing for the inspection of animals whose meats are

designed for human food cannot be regarded as a rightful exertion of

the police powers of the State, if th(e inspection prescribed is of such a

character, or is burdened with such conditions, as will prevent altogether



CHAP, X.] MINNESOTA V. BARBER. 2117

the introductioa into the State of sound meats, the product of animals

slaughtered in other S tates. It is one thing for a State to exclude

from its limits cattle, sheep, or swine, actually diseased, or meats that,

by reason of their condition, or the condition of the animals from which

they are taken, are unfit for human food, and punish all sales of such

animals or of such meats within its limits. It is quite a different thing

for a State to declare, as does Minnesota by the necessary operation of

its statute, that fresh beef, veal, mutton, lamb, or pork— articles that

are used in every part of this country to support human life— sha ll not

be sold at all for human food within its limits, unless the ai;imal from
whiciLSUch-jmeats are taken is inspected in that State, or, as is practically

>

snid. nnlpss t.hp finimal is slaughtered in that State.

One other suggestion b}' the counsel for the State deserves to be

examined. It is, that so far as this statute is concerned, the people of

Minnesota can purchase in other States fiesh beef, veal, mutton, lamb,

and pork, and bring such meats into Minnesota for their own personal

use. We do not perceive that this view strengthens the case for tiie

State, for it ignores the right which the people of other States have in

commerce between those States and the State of Minnesota. And it

ignores the right of the people of Minnesota to bring into that State,

for piirposes of sale, sound and healthy meat, wherever such meat may
have come into existence" B ut there is a consideration arising out of

the suggestion just alluded to whicli militates somewhat against the

theory that the statute in question is a legitimate exertion of the police

powers of the State for the protection of the public health. I f every
hotel-keeper, railroad or mining corporation, or contractor, in Minne-

sota, furnishing subsistence to large numbers of persons, and every

private family in that State, that is so disposed, can, without violating
this statute, bring into the State from other States and use for their own
purposes, fresh beef, veal, mutton, lamb, and pork, taken from animals

slaughtered outside of Minnesota which may not have been inspected at

all, or not within twenty-four hours before being slaughtered, what be -

comes of the argument, pressed with so much earnestness, that the health

of the people of that State requires that they be protected against the

use of meats from animals not inspected in Minnesota within the twenty-

four hours before being slaughtered ? If the statute, while permitting the

sale of meats from animals slaughtered, inspected, and "certified" in

that State, had expressly forbidden the introduction from other States,

and their sale in Minnesota, of all fresh meats, of every kind, without

making any distinction between those that were from animals inspected

on the hoof and those that were not so inspected, its unconstitutionality

could not have been doubted. And yet it is so framed that this precise

result is attained as to all sales in Minnesota, for human food, of meats

from animals slaughtered in other States.

In the opinion of the court the statute in question, so far as its prov i-

sions require, as a condition of sales in Minnesota of fresh beef, veal,

mu tton, lamb, Qy pork for human food, that the animals from which
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such meats are taken shall have been inspected in Minnesota before

beins: slaughtered, is in violation of the Constitution of the United States

and void .

The judgment discharging the appellee from custody is affirmed.^

^ In Brhnmer v. Rehmnn, 1.38 U. S. 78 (1891 ), a statute of Virginia, approved Feb. 18,

1890, reciting a belief that " unwholesome meats are being offered for sale in this

Commonwealth," made it unlawful and penal to offer for .«ale therein, any fresh beef,

veal, or mutton, slaughtered one hundred miles or over from the place where so offered

for sale, uidess first inspected and ajiproved by a certain official of the county or city,

wlio should be jjaid by the owner for liis inspection one cent per pound. Kebman had

been convicted and imprisoned by a local justice of the peace under this statute, and dis-

charged on habeas cor/ms h\ the Circuit Court of the United States for tlie Eastern Dis

trict of Virginia; whereon the officer having him in charge brought the case into tlie

Supreme Court on appeal. In affirming the judgment of the Circuit Court, Haklan, J
,

for the court, said: "The recital in the preamble that unwholesome meats were being

offered for sale in Virginia cannot conclude tlie question of the conformity of the Act to

the Constitution. ' There may be no purpose,' this court has said, ' upon the part of a

legislature to violate the provisions of that instrument, and yet a statute enacted by it,

under the forms of law, may, by its necessary operation, be destructive of rights granted

or secured by the Constitution ;
' in which case, ' the courts must sustain the supreme

law of the land by declaring the statute unconstitutional and void.' Minnesota v.

Barber, 1,36 U. S. 313, 319, and authorities there cited. Is the -statute now before us

liable to the olijection that, by its necessary operation, it interferes with the enjoyment

of riglits granted or secured by the Constitution ? This question admits of but one

answer. The statute is, in effect, a prohibition upon the sale in Virginia of beef, veal,

or mutton, altliough entirely wholesome, if from animals slaughtered one hundred

miles or over from the place of sale. We say prohibition, because the owner of such

meats cannot sell them in Virginia until they are inspected there ; and being reijuired

to pay the heavy charge of one cent per pound to tlie inspector, as his compensation,

he cannot compete, upon equal terms, in the markets of that Commonwealth, with those

in the same "Ijusiness whose meats, of like kind, from animals slaughtered within less

than one hundred miles from the place of sale, are not subjected to inspection, at all

Whether there shall be inspection or not, and whether the seller siiall compensate tlie

inspector or not, is thus made to depend entirely upon the place where the animals

from which the beef, veal, or mutton is taken, were slaughtered. Undoubtedly, a State

may establish regulations for the protection of its people against the sale of unwhole-

some meats, provided such regulations do not conflict with the powers conferred by

the Constitution upon Congress, or infringe rights granted or secured by that instru-

ment. But it may not. under the guise of exerting its police powers, or of enacting

in.spection laws, make discriminations against the products and industries of some of

the States in favor of the products and industries of its own or of other States. The
owner of the meats here in question, although they were from animals slaughtered in

Illinois, had the right, under the Constitution, to compete in the markets of Virginia

upon terms of equality with the owners of like meats, from animals slaughtered in

Virginia or elsewhere within one hundred miles from the place of sale. Any local

regulation which, in terms or by its necessary operation, denies this equality in the

markets of a State is, when applied to the people and products or industries of other

States, a direct burden upon commerce among the States, and, therefore, void. Welton

V. Missouri, 91 U. S. 27.5, 281 ; Railroad Co. v. Hitsen, 95 U. S. 465; ]\Iinnesota v.

Barber, above cited. The fees exacted, under the Virginia statute, for the inspectiou

of beef, veal, and mutton, the product of animals slaughtered one hundred miles or

more from ttie place of sale, are, in reality, a tax ; and, ' a discriminating tax imposed b}'

a State, operating to the disadvantage of the products of other States when introduced

into the first-mentioned State, is, in effect, a regulation in restraint of commerce among
the States, and, as such, is a usurpation of the powers conferred by the Constitution

upon the Congress of the United States.' Walling v. Michigan, 116 U. S. 446„ 455-
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Nor can this statute be brought into harmony with the Constitution by the circumstance

that it purports to apply alike to the citizens of all the States, including Virginia; for,

' a burden imposed by a State upon interstate commerce is not to be sustained simply

because the statute imposing it applies alike to the people of all the States, including

. the people of the State enacting such statute.' Minnesota v. Barber, above cited
;

Robbins v. Shelbii Taxing District, 120 U. S. 489, 497. If the object of Virginia had

been to obstruct the bringing into that State, for use as human food, of all beef, veal,

and mutton, however wholesome, from animals slaughtered in distant States, that

object will be accomplished if the statute before us be enforced.

" It is suggested that this statute can be sustained by presuming— as, it is said, we

should do when considering the validity of a legislative enactment — that beef, veal, or

mutton will or may become unwholesome, '

if transported one liundred miles or more

fro ni the place at which it was^slaughtered,' before being offered for sale. If that

presumption could be indulged, consistently with facts of such general notoriety as to

be within common knowledge, and of which, tiierefore, the courts may take judicial

notice, it ought not to control this case, because the statute, by reason of tlie onerous

nature of the tax imposed in the name of compensation to the inspector, goes far

bevond the purposes of legitimate inspection to determine quality and condition, and,

by its necessary operation, obstructs the freedom of commerce among the States. Itjs,

for all practical ends, a statute to prevent the citizens of distant States, having for sale

fresh meats (beef, veal, or mutton), from coming into competition, upon terms of

equality, with local dealers in V irginia. As such, its_repugnancv to the Constitution

is manifest. The case, in principle, is not distinguishable from Minnesota v. Barber,

where an inspection statute of Minnesota, relating to fresh beef, veal, mutton, lamb,

aud pork, offered for sale in that State, was held to be a regulation of interstate com-

merce and void, because, by its necessary operation, it excluded from the markets of

that State, practically, all such meats— in whatever form, and although entirely sound

and fit for human food— from animals slaughtered in other States.

" Without considering other grounds urged in opposition to the statute and in support

of the judgment below, we are of o])inion that the statute of Virginia, although avow-

edly enacted to protect its people against the sale of unwholesome meats, has no real

or substantial relation to such an object, but, by its necessary operation, is a regulation

of commerce, beyond the power of the State to establish. Judgment affirmed."

In Voight v. Wright, 141 U. S. 62 (1891), on error to the Corporation Court of

Norfolk, Virginia, in holding invalid a law of that State which required flour brought

into the State to be " reviewed and have the Virginia inspection marked thereon,"

and required a payment to the inspector of two cents a barrel, and did not require,

altliough it permitted, inspection in tlie case of flour manufactured in the State, the

court (Bradley, J.) said :
" The State of Virginia has had a sy.stem of inspection laws

from an early period ; but they have related to articles produced in the State, and the

main purpose of the inspection required has been to prepare the articles for exporta-

tion, in order to preserve the credit of the exports of the State iii foreign markets, as

well as to certify their genuineness and purity for the benefit of purchasers generally.

Chief Justice Marshall, in Gibbons v. Ogrlen, said :
' The object of inspection laws is to

improve the quality of articles produced by the labor of a country ; to fit them for

exportation, or it may be, for domestic use.' 9 Wheat. 1, 20.3. In Broicn v. Maryland,

speaking of the time when inspection is made, he adds :
' Inspection laws, so far as

they act upon articles for exportation, are generally executed on land before the article

is put on lioard the vessel ; so far as they act upon importations, they are generally

executed upon articles which are landed. The tax or duty of inspection, then, is a tax

which is frequently, if not always, paid for serv-ice performed on land.' 12 Wheat.

419, 438. Whilst, from the remark of the Chief Justice, last cited, it would appear that

inspection may be made of imported goods, as v/ell as goods intended for export, yet

in ^\hat manner aud to what extent this may be done without coming into colli-

sion with the power of Congress to regulate foreign and interstate commerce, may
be somewhat difficult to explain with precision. In the case of People v. Compagnie
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Gifne'rale Transatlantique, 107 U. S. 59, it was held by this court that a law of the

State of New York, imposing a tax u))on alien passeiif^ers coming by vessel from a

foreign country to the port of New York, is a regulation of foreign commerce, and

void, although it was dechired by the title of the law to be ' An Act to raise money
for tlie execution of the insjjectiou laws of the State ;

' which laws authorized passeugers

to be inspected in order to determine who were criminals, j)aupers, lunatics, orphans

or infirm persons, without means or cajiacity to support themselves, and subject to

become a public charge. It is true tliat tlie law was held not to be an inspection law,

because such laws have reference only to personal property, and not to persons. But

the (luestion is still open as to tlie mode and extent in wliich State inspection laws can

constitutionally be applied to personal property imported from abroad, or from another

State,— whether sucli laws can go beyond the identification and regulation of such

things as are directly injurious to the health and lives of the people, and therefore not

entitled to the protection of the commercial power of the government, as explained

and distinguislied in the case of Crutcher v. Kentucky, [141 U. S.], 47, just decided.

" It may be remarked, in passing, that in the notes to Turner v. Murijland, 107 U. S.

38, 51, 53, prepared by Mr. Justice Blatchford, in which is contained a list of the vari-

ous inspection laws of the different States, we do not observe any laws which seem to

provide for the inspection of articles other than those which are the produce of the

State, and this generally with a view to preparing them for exportation.

"But, be this as it may, and without attempting to lay down any specific proposition

on this somewhat diificult subject, there is enough in the case before us to decide it on

satisfactorv grounds, without passing upon the general right of the State to inspect

imports, or the qualifications to which it must necessarily be sul)ject. Tlie law in ques-

tion is a discriminating law, and requires the inspection of flour brought from other

States, when such inspection is not required for flour manufactured in Virginia. 'J his

aspect of the case brings it directly withiu the principle of Brimmer v. Rebman, 138

U. S. 78, decided at the present term."

In Turner v. ^fd., 107 U. S. 38, 51 (1882), in affirming a judgment of the Maryland

Court of Appeals, holding valid certain statutes for the inspection of tobacco, the court

(Blatchford, J.), after quoting what is said in Gibbons v. Ogden {supra, p. 1799), as to

this sort of law, had said :
" In addition to the instances cited in Gibbons v. Or/clen, the

diligence of the Attorney-General of the State of Maryland has collected and presented

to us, in argument, numerous in.stances [a valuable note preserves a reference to these

instances], showing, by the text of the inspection laws of the thirteen American

colonies and States, in force in 1787, when the Constitution of the United States was

adopted, that the form, capacity, dimensions, and weight of packages were objects of

inspection irrespective of the quality of the contents of the packages. The instances

embrace, among others, the dimensions of shingles, staves, and hoops ; the size of

casks and barrels for fish, pork, beef, pitch, tar, and turpentine ; and the size of

hogsheads of tobacco. In Maryland, the dimensions of tobacco hogsheads were fixed

by various statutes passed from the year 1658 to the year 17G3. By the Act of 1763,

c 18, sect. 18, it was enacted that all tobacco packed in hogsheads exceeding forty-

eight inches in the length of the stave, and seventy inches in the wliole diameters

within the staves, at the croze and bulge, should be accounted unlawful tobacco, and

should not be passed or received. Like provisions fixing the dimensions of hog.^heads

of tobacco have been in force in Maryland from 1789 till now. In view of such legis-

lation existing at the time the Constitution of the United States was adopted and

ratified by the original States, known to the framers of the Constitution who came

from the various States, and called ' inspection laws ' in tho.se States, it follows that

the Constitution, in speaking of 'inspection laws,' included such laws, and intended

to reserve to the States the power of continuing to pa.ss such laws, even though to

carry them out, and make them effective, in preventing the exportation from the State

of the various commodities, unless the provisions of the laws were oliserved, it became
necessary to impose charges which amounted to duties or imposts on exports to an

extent absolutely necessary to execute such laws. The general sense in which the



CHAP. X.] MINNESOTA V. BAUBER. 2121

power of the States in tliis respect has been understood since the adoption of the

Constitution is shown by the legislation of the States since that time, as collected in

like manner by the Attorney-General of Warylund [another important note preserves

full and exact references to the State laws], covering the form, cai)acity, dimensions,

and weight of packages containing articles grown or produced in a State, and intended

for exportation. These laws are none the less inspection laws because, as was said by

this court in GiUmis v. Ogden, they ' may have a remote and considerable inHueuce

on commerce.' It is a circumstance of weight that the laws referred to in the Consti-

tution are by it made ' subject to the revision and control of the Congress.' Congress

may, therefore, interpose, if at any time any statute, under the guise of an inspection

law, goes beyond tlie limit prescribed by the Constitution, in imposing duties or

imposts on imports or exports. These and kindred laws of Maryland have been in

force for a long term of years, and there has been no such interposition.

" Objection is made that the Maryland laws are not inspection laws, but are regula-

tions of commerce, because they require every hogshead of tobacco to be brought to a

State tobacco warehouse. But we are of opinion that, it being lawful to require the

article to be subjected to the prescribed examination by a public officer before it can be

accounted a lawful sul)ject of commerce, it is not foreign to the character of an insjjec-

tion law to require that the article shall be brought to tiie officer instead of sending the

officer to the article. It is a matter as to which the State hiis a reasonable discretion,

and we are unable to see that such discretion has \yeen exercised in any such manner
as to carry the statutes beyond the scope of inspection laws.

" There is another view of the subject which has great force. Recognized elements

of inspection laws have always been quality of the article, form, capacity, dimensions,

and weight of package, mode of putting up, aiid marking and branding of various

kinds, all these matters being supervised by a public officer haviug authority to pass

or not pass the article as lawful merchandise, as it did or did not answer the prescribed

requirements. It has never been regarded as necessary, and it is manifestly not neces-

sary, that all of these elements should coexist iu order to make a valid iuspectiou law.

Quality alone may be the subject of inspection, without other requirement, or the

inspection may be made to extend to all of the above matters. When all are pre-

scribed, and then inspection as to quality is dropped out, leaving the rest in force, it

cannot be said to be a necessary legal conclusion that the law has ceased to be an
inspection law.

" As is suggested iu Neilson v. Garza, 2 Woods, 287, by Mr. Justice Bradley, it may
be doubtful whether it is not exclusively the province of Congress, and not at all that

of a court, to decide whether a charge or duty, under an in.spection law, is or is not

excessive. There is nothing in the record from which it can Ije inferred that the State

of Maryland intended to make its tobacco-inspection laws a mere cover for laving

revenue duties upou exports. The case is not like that of Jackson Mining Co. v. A nditor-

General, 32 Mich. 488, where a State tax imposed on mineral ore exported from the

State before being smelted was held to be a tax on interstate commerce, no such tax

being imposed on like ore reduced within the State. The question of the right of

Maryland, under the Constitution of the United States, to require that the dimensions
and gross weight of a hogshead containing tobacco grown upon its soil shall ha ascer-

tained by its officers before the tobacco shall be exported, is a question of law, becau.^e

the question is as to whether such law is an inspection law. Moreover, the question as

to whether the charges for such examination and its attendant duties are ' absolutely

necessary,' was not before the State court, and was not passed upon by it, and cannot
be considered by this court.

" It is urged, however, that the Maryland law is a regulation of commerce and uncon-
stitutional, because it discriminates between the State buyer and manufacturer of leaf

tobacco and the purchaser who buys for the purpose of transjiorting the toliacco to an-

other State or to a foreign country. But the State, having the right to prescribe the

form, dimensions, and capacity of the packages in which its products shall l)e encased
before they are brought to, or sold in, the public market, has enacted that no tobacco of

the growth of the State shall be passed or accounted lawful tobacco unless it be packed
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iu hogsheads of a specified size. Laws of 1 872, c. 36, sect. 26. This regulation covers all

tobacco grown in the State and ]>acked iu hogsheads, witliout reference to the purpose

for which it is jjacked. If the tobacco is to be dealt in within the limits of the State,

the examination as to dimensions it> proj)erl_v left to the contracting parties, pruljably

uuder the view that the seller for the home market will have a sulKcient stimulus to

observe the requirement of tlie law, iu a desire to maintain the re[)utation of his com-

modity, lint, if the tobacco is to be exported a.s lawful tobacco, the State may, with

etpial propriety, prescribe and enforce an examination i)y an officer, within the State,

of a hogshead contaiuing tobacco grown in the State, and intended for shipment

beyond the limits of the State, in order to ascertain, before the hogshead is carried

out of the State, and before it becomes an article of commerce, that it is of the dimen-

sious prescribed as necessary to make it lawful tobacco. In Coolei/ v. 'J'/ie Board

of W^ardens, 12 How. 299, a law of Pennsylvania provided that a vessel not taking a

pilot should pay half pilotage, but that this sbonld not apydy to American vessels

engaged in the I'enusylvania coal trade. It was held tliat the general regulation as to

half pilotage was proper, and that the exemption was a fair exercise of legislative

discretion acting upon the subject of the regulation of the pilotage of tlie port of

Philadelphia. The court said that, in making pilotage regulations, the legislative

discretion had been constantly exercised, in this and other countries, in making

discriminations, founded on differences both in the character of the trade and iu the

tonnage of vessels engaged therein. Any discrimination appearing in tlie present

case is of the same character as that in the pilotage case, and fairly within the

discretion of the State. Such discretion reasonal)ly extends to exempting from open-

ing for internal inspection an article grown in the State, when it is marked with the

name of an ascertained owner, and to requiring that an article grown in the State

shall be opened for internal inspection when it is not intended to be put on the market

on the credit of an ascertained owner, and is not identified by marks as owned by him.

So, too, in the exercise of the same discretion, and of its power to prescribe the method

in which its products shall be fitted for exportation, it may direct that a certain product,

while it remains ' in the bosom of the country ' and before it has become an article

'of foreign commerce or of commerce between the States,' shall be encased in such a

package as appears best fitted to secure the safety of the package and to identify its

contents as the growth of the State, and may direct that the weight of the package,

and the name of the owner of its contents, shall be plainly marked on the package,

and may also exempt the contents from inspection as to quality, when the weight of

the package and the name of the owner are duly ascertained to be marked thereon.

Such a law is an inspection law, and may be executed by imposing a 'tax or duty of

inspection,' which tax, so far as it acts upon articles for exportation, is an exception

to the prohibition on the States against laying duties on exports, the exception being

made because the tax would otherwise be within the prohibition. Brown v. State of

Mnnjinnd, 12 Wheat. 419,438. At the same time we fully recognize the principle

that any inspection law is subject to the paramount right of Congress to regulate

commerce with foreign nations and among the several States.

" The general provision of the [Maryland statute is, that it shall not be lawful to carry

out of the State, in hogsheads, any tobacco raised iu the State, except in hogsheads which

shall have been inspected, passed, and marked agreeably to the provisions of the Act.

These provisions include the doing of many things in addition to an ins])ection of quality.

If the tobacco is grown in the State, and packed in the county or neighborhood where

grown, it may be carried out of the State without having its quality inspected, if it be

marked in the manner prescribed. But it still is necessary it should lie inspected in

all other particulars, and inspected also to ascertain that it was grown in the State

and packed where grown, and is marked as required. If it does not answer the latter

requirements, it is to be further inspected as to quality. The necessity thus existing for

subjecting the hogshead to inspection under all circumstances, a charge of some kind

was proper for outage; that is, a charge payable, on withdrawing the hogshead, for

labor connected with receiving and handling it and doing the other things above men-

tioned. Such charge appears to be a charge for services properly rendered.

" The above views cover the objection made that the Maryland law discriminates
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^Ue AzttkjfuJLX MT^'ti ctA/t^et/^J

IK HE RAHRER. Wy^r_^ ll.M^
Supreme Court of the United States/ 1o91. /i ~

This was an application for a writ of habeas corpus made to the Cir-f/ ^' -^•

ciiit Court of the United States for the District of Kansas by Ciiarleg'^^^^'^j
i

A. Rnhre r, who alleged in his petition that he was illegally and wrong-^C/ _^^^^^^2j,y-

fLi 1 ly restrained of his liberty bj^ John M. Wilkerson, sheriff of Shawnee
/J

.
"

Cou nty, Kansas, in violation of the Constitution of the United States. CK.^^' ff*^*^-^

The writ was issued, and return having been made thereto, the ^£^Ji,^^^f^
cause was heard on the following agreed statement of facts : . . . ^ jj

[The petitioner, being merely the agent at Topeka. in Kansas, of J(xaJU-^^^^

Maynard, Hopkins, & Co., a firm of dealers in intoxicating liquors i n ^ 7 -/ITf 6

Kansas City. Mo., received from them in 1890 a car-load of such ^*^
liquors, and sold at Topekn, on August 9, 1890, a part of it in the (^^f^ajVLA^
original packages ; namely, a ^^ pony keg" of bee r, and one ])int of -g^
whiskey. For these sales he was a rrested, under the laws of Kansas. ^ .

and held in custod}' by the respondent, Wilkerson. Tlie sales were ^^^ ^^^^

unlawful under the laws of Kansas, if they were subject to the opera- /(/i/ia^uaJCaxA

tign of those laws.] ^^^cc^y^
On August 8, 1890, an Act of Congress was approved, entitled " An -^^Ty^

^

Act to limit the effect of the regulations of commerce between \\\^ axA^>0\&AA^^^
several States and with foreign countries in certain cases," which reads L \ta^
as follows : " That all fermented, distilled, or other intoxicating liquors /_ -;/^-.
or liquids transported into any State or Territory or remaining therein ^ W\A<a^'^

for use, consumption, sale, or storage therein, shall upon arrival in /^ /lAAAtVi^tJt'
such State or Territory be subject to the operation and effect of tlie . Qp
laws of such State or Territory enacted in the exercise of its police 't^U\X. O-ri^'K-

powers, to the same extent and in the same manner as though such-^ ^
'ifJjt*^

liquids or liquors had been produced in such State or Territory, and rP"
shall not be exempt therefrom by reason of being introduced therein in ^~t&iCU'^^^^
original packages or otherwise." 26 Stat. 313, e. 728. ?//vo-M

between different classes of exporters of tobacco, and favors the person who packs it for ^<-As/t (/yipVU. -

exportation in the county or neighborhood where it is grown, as against other exporters. '

^
Whatever discrimination in this respect or in respect of purchases for exportation, heiorej^i^fT^j^ Haa^^k^^^
referred to, results from any provisions of the law, is a discrimination which, we thinls, * I t n
the State has a right to make, resulting, as it does, wholly from regulations which ,\X^~^'^-^''
affect the article before it has become an article of commerce, and which attach to it - /?

-f^
as and when it is grown, and before it is packed or sold. Tlie tobacco is grown witIT"

"^-^'^^ ^ ^^
these regulations in force, and the State has a right to say what shall be lawful A-TuSiC^^t
merchantable tobacco. This is really all that has been done in regard to the tobacco / -+-

in question. Ai4r\,\/CA^ ^
"In this case no inspection is involved except that of tobacco grown in Maryland, A

^

and we must not be understood as expressing any opinion as to any provisions of the ^^ /OO-h-^^

Maryland laws which refer to the inspectionof to bacco grown out of Maryland."— Ed. _£^v'&u.^ '^^^
1 The statement of facts is shortened. — Ed. '

-j^^^dXjKK (^ ~ijL\ cSt^dLX cc^^^ . (^ O-^QrvC a^ 'iL^ ^^i/r^'^^ AA^U^^J^
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I /^^ccy^^(n^A^\^9 ^''- ^^- -^- TF(7/mOTs, J/r. J. iV. Jres, and 3Ir. E. B. Welch, for ap-
^

/ pellant, opposing the petitioner. J//*. 1>. ^. Kelloyg, Attorney-General
d^iyC'^ (vj^^^ of Kansas, was with Mr. Welch, on his brief. Mr. Louis J. Blum and

U »j ijLs:^ ^^'- -^<f <'''^ Overmyer^ for appellee. Mr. Eihjar C. Blum was with Mr.
Louis J. Blum, on his brief.

nkX l/-"^^^ ^^^- ^""""•'''' Justice Fuller, after stating the case, delivered the opin-

y t ' ion of the court.

/i/^y^^"'^
^^^^^ The power of the State to impose restraints and burdens npon per-

_Y (\ma^ I
sons and property in conservation and promotion of tlie public health,

() J good order, and prosperity, is a power originally- and always belonging

/#^ TM^^
, to the States, not surrendered by them to the general government nor

1 (*<a«'5l^directly restrained by the Constitution of tlie United States, and essen-

/t/?
^^""^

tially exclusive. And this court has uniformly recognized State Icgis-

/ijL'S^CL^^^''^ • I'^-tion, legitimately' for police purposes, as not in the sense of tiie

"^ Constitution necessarily infringing upon any right which has been con-

^

0^'^7'^^^ tided expressly or by implication to the national government.

ry- /A^'^^ ^4 '^\\Q Fourteenth Amendment, in forbidding a State to make or enforce

-V- *- any law abridging the privileges or immunities of citizens of the United

1 rt't'*^'^^^- ' States, or to deprive anj- person of life, liberty, or property without due

Ji^^ltjA/Lt lA process of law, or to den}' to an}' person within its jurisdiction the equal
^

r ffS Irf
protection of the laws, did not invest, and did not attempt to invest

^^^^
_f/)r Congress with power to legislate upon subjects which are within the

JL.^X« av^^^ domain of State legislation.

^(^

Lfl' ~t7-L, As observed b}' Mr. Justice Bradley, delivering the opinion of the

/iA/'^'^'^lp^*''^^^ court in the Civil Eights Cases, 109 U. S. 3, 13, the legislation under

<n^iy^^ ' ^^^^^ amendment cannot " properly cover the whole domain of riglits

// appertaining to life, liberty, and property, defining them and providing

I
uxn (nrA^~ for their vindication. That would be to establish a code of municipal

/ ^[tl^ law regulative of all private rights between man and man in societ}'.

It would be to make Congress take the place of the State legislatures

and to supersede them. It is absurd to affirm that, because the rights of

life, liberty, and property (which include all civil rights that men have)

are by the amendment sought to be protected against invasion on the

part of the State without due process of law, Congress ma}' therefore

provide due process of law f6r their vindication in every case ; and

that, because the denial by a State to any persons, of the equal protec-

tion of the laws, is prohibited by the amendment, therefore Congress

may establish laws for their equal protection."

In short, it is not to be doubted that the power to make the ordinary

regulations of police remains with the individual States, and cannot be

assumed by the national government, and that in this respect it is not

^ /pA-Cttx^ interfered with by the Fourteenth Amendment. Barhier v. ConnoJIi/,

{] ^ 113 U.S. 27,31.^ \=

/t-VT^^*/~*^

^

The power of Coij^ess to regulate commerce among the several I'^.S
x-^^^^^.^^^^^^^^^^l^j^Jtfc'-States, when the subjects of that power are national in their nature, is

O/o ^ also exclusive. The Constitution does not provide that interstate com-

-^ ^^^ merce shall be free, butv by the grant of this exclusive power to regulate

j

CB;^^A.m .-vvscwx JlokXA (kC^Aa^aA*^ - (!liS^\CV^iy^ cA^>^AU.^/Vt~tU.i^
I

>*
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it, it was left free except as Congress might impose restraint. There-

fore, it has been determined that the failure of Congress to exercise tiijs /^^cxXl^

(^ exclusive power in any case is an^xpressionjjClts will that the subject
^/^^..cj^^^ (fco

sl^alt be free from restrictions or impositions upon it by the several
Titjuun

States. Robbins v. SMby Taxing JJistrict, 120 U. S. 489. And if a ^'^
vaa*^

law passed l»y a State in the exercise of its acknowledged powers conies yr:>Jit.'^^^ •

into conflict with that will, the Congress and the State cannot occupy /i ^^^^ Oa^-\^
the position of equal opposing sovereignties, because the Constitu- 7

"

Q

tioii declares its supremacy and that of the laws passed in pursuance
'J^^ (^ . ^^x.

thereof. Gibbons v. Ogden, 9 Wheat. 1, 210. That which is not

supreme must yield to that which is supreme. Brown v. MaryliDid^ /UA.fi^'^^^

12 Wheat. 419, 448. /^cz^^^^o^ X^k*^
*' Commerce, undoubtedly, is traffic," said Chief Justice Marshall, ^ (J

/;fe>A,
*'but it is something more ; it is intercourse. It describes the com- UCiX.^^'^i'^^^^^^*-^'^

mercial intercourse between nations and parts of nations iu all its (/^i} aa^^ '^ ~

branches, and is regulated by prescribing rules for carrying on that /^ ^ t^

intercourse." Unquestionably, fermented, distilled, or other intoxicat-^ -//
'

ing liquors or liquids are subjects of commercial intercourse, exchange, /^^-^^ ^^^^\nJ
barter, and traffic, between nation and nation, and between vState and jex,<^c*.t<^^ cuff^

State, like any other commodity in which a right of traffic exists, and^^ (^jTt^^i
are so recognized by the usages of the commercial world, the laws of

Congress, and the decisions of courts. Nevertheless, it has been often

held that State legislation which prohibits the manufacture of spirit- C^.^T/<^ ./i<i^j^

uous, malt, vinous, fermented, or other intoxicating liquors within the _ i / vj

limits of a State, to be there sold or bartered for general use as a/j/r /^i^^^"^

beverage, does not necessarily infringe any right, privilege, or immunity J^fl^^ci ^
secured by the Constitution of the United States or by the amendments '^•^^^'^

J ^

thereto. Mugler v. Kmisas, 123 U. S. 623, and cases cited. " These -t^c^ JL*^ j
cases," in the language of the opinion in Mugler v. Kansas (p. 659), /_-^ y- .\
" rest upon the acknowledged right of the States of the Union to con- Wl^ C^ •

fcrol their purely internal affairs, and, in so doing, to protect the health, ^y^t-^f z*"*-^

morals, and safety of their people by regulations that do not interfere /, ^
'

with the execution of the powers of the general government, or violate tZ^^^^ .

rights secured by the Constitution of the United States. The power to h^ n-JL
''

establish such regulations, as was said in Gibbons v. Ogden, 9 Wheat. / x-''^*-^-^-'^^

1, 203, reaches everything within the territory of a State not surrendered J\jjxj0^aJi^ '^
to the national government." But it was not thought in that case that _u a

the record presented any question of the invalidity of State laws, be- CLj!^^. (Mt^

cause repugnant to the power to regulate commerce among the States. /jyt'fc-C^
It is upon the theory of such repugnancy tliat the case before us arises, c^\^ .

and involves the distinction which exists between the commercial power JZAyt^c^*^^^^^-^^^^^

and the police power, which " though quite distinguishable when they .^-A^ a
do not approach eacli other, may yet, like the intervening colors be- - to,
tween white and black, approach so nearly as to perplex the understand- X,-0^'^^ -^ J

ing, as colors perplex the vision in marking the distinction between
-f-

'

!

them." 12 Wheat. 441.
/ // ^

'

And here the sagacious observations of Mr. Justice Catron, in Tbe /0<^^t^ "^^^
'

XooJ: cjitj y\SLcuAjitUi ^ .^/uitxv^ /e-KiVt nx,'^-^:^ aA" ^^^rvdo^
\
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iX^^c^fy

H^4^'

License Cases, 5 How. 599, may profitably be quoted, as they have

often been before. . . . And the learned judge reaehed the eonelusion

that the law of New Hampshire, whieh partieularly raised the question,

might be sustained as a regulation of eommeree, lawful, beeause not

repugnant to any aetual exercise of the commercial power by Congress.

In respect of this the opposite view has since prevailed, but the argu-

ment retains its force in its bearing upon the purview of the police

power as not concurrent with and necessarily not superior to the com-)

mercial power.

The laws of Iowa under consideration in Bowman v. Hailway Com-
pany, 125 U. S. 465, and Leisy v. Hardin, 135 U. S. 100, were enacted
in the exercise of the police power of the State, and not at all as regu-

lations of commerce with foreign nations and among the States, but as

they inhibited the receipt of an imported commodity, or its disposition

before it had ceased to become an article of trade between one State

and another, or another country and this, they amounted in effect to a

regulation of such commerce. Hence, it was held that inasmuch as inter-

state commerce, consisting in the transportation, purchase, sale, and

^^^ exchange of commodities, is national in its character and must be gov-

erned by a uniform system, so long as Congress did not pass any law

to regulate it specifically, or in such way as to allow the laws of the

State to operate upon it, Congress thereb3' indicated its will that such

commerce should be free and untrammelled, and therefore that the

laws of Iowa, referred to, were inoperative, in so far as they amounted

to regulations of foreign or interstate commerce, in inhibiting the recep
^H'i/^

(>,^tr^ /^^t-t-^^ tion of such articles within the State, or their sale upon arrival, in the

Q/) -, form in which the}' were imported there from a foreign countrj- or

/^iSt^^^ 'y another State.V It followed as a corollary, that when Congress acted at

fJfi^^ all, the result of its action must be to operate as a restraint upon that

perfect freedom which its silence insured.^

J^AAA'*^^ Congress has now spoken, and declared that imported liquors or

1 / -^U./^ liquids shall, upon arrival in a State, fall within the category- of domes-
^^^^^

, tic articles of a similar nature. Is the law open to constitutional

cer-

se

^ (XAMV^X objection ?

n j^ixX^ - "^^ ^^ ^'^^ clause of section 10 of Article I. of the Constitution, cc

^i/^*-^^"^ tain powers are enumerated which the States are forbidden to exerci

f-^fjii -^^ in an}' event ; and by clauses two and three, certain others, which ma}'

" ^ be exercised with the consent of Congress. As to those in the first

class. Congress cannot relieve from the positive restriction imposed.

As to those in the second, their exercise ma}' be authorized ; and they

include the collection of the revenue from imposts and duties on im-

ports and exports, by State enactments, subject to the revision and

*

T

/jaJ ^ control of Congress; and a tonnage duty, to the exaction of which
^"^^

only the consent of Congress is required. Beyond this. Congress is

ii^iflx/H '~^^ not empowered to enable the State to go in this direction. Nor can

^ Congress transfer legislative powers to a State nor sanction a State law
ViXMa^ in violation of the Constitution ; and if it can adopt a State law as its
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own, it must be one that it would be competent for it to enact itself, and

not a law passed in the exercise of the police power. Cooley v. Port

Wardens of Philadelphia, 12 Mow. 299; Gioiii v. J3arr(j, 15 Wall.

610, 623 ; U)Lited States v. Dewitt, 9 Wall. 41.

f It does not admit of argument that Congress can nci'her delegate its

\own powers nor enlarge those of a State."? Th is being so, it is urged

that_ the Act of Congress cannot be sustained as a i('t>i]l.-ition of com -

nieicCj^ because the Constitution, in the matter of interstate commerce ,

operates ex proprio vigure as a restraint ujjon the power of Congress

.to so regulate it as to bring an}' of its subjects within the grasp of the

police power of the State. In other words, it is earnestly contended

that the_ Constitution guarantees freedom of commerce among the

S);ates in all things, and that not only may intoxicating liquors be

imported from one State into anothe r, without being subject to regu -

lation under the laws of the latter, but that Congress is ijowcrless to

obviate that result . Thus the grant to tlie general goverHuient of a

power designed to prevent embarrassing restrictions upon interstate

commerce by any State, would be made to forbid any restraint what-

ever. We do not concur in this view. In surrendering their own
power over external commerce the States did not secure absolute free-

dom in such commerce, but onlj' the protection from encroachment

afforded b}' confiding its regulation exclusively to Congress.

By the adoption of the Constitution the ability of the several States

to act upon the matter solely in accordance with their own will was
extinguished, and the legislative will of the general government sub-

stituted. No affirmative guaranty was thereby given to any State of

the right to demand as between it and the others what it could not have

obtained before ; while the ol)jeet was undoubtedly' sought to be attained

of preventing commercial regulations partial in their character or con-

trary to the common interests. And the magnificent growth and pros-

perity of the country attest the success which has attended the accom-

plishment of that object. But this furnishes no support to the position

that Congress could not, in the exercise of the discretion reposed in it,

concluding that the common interests did not require entire freedom in

the traffic in ardent spirits, enact the law in question. In so doing

Congress has not attempted to delegate the power to i-egulate com-
me rce, or to exercise any i:)owcr reserved to the States, or to grant a

power not possessed by the States, or to adopt State laws . It has

taken its own course and made its own regulation, applying to these

subjects of interstate commerce one common rule, whose uniformity is

not affected by variations in vState laws in dealing with such propert}'.

The principle upon which local option laws, so called, have been

sustained is, that while the legislature cannot delegate its power to

make a law, it can make a law which leaves it to municipalities or

the people to determine some fact or state of things, upon which the

action of the law may depend ; but we do not rest the validity of the

Act of Congress on this analog}-. The power over interstate commerce
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is too vital to the integrity of the nation to be qualified by any refine-

ment of reasoning. Tlie power to regulate is solely in tlie general gov-

ernment, and it is an essential part of that regulation to prescribe the

regular means for accomplishing the introduction and incorporation of

articles into and with the mass of property in the country or State.

12 Wheat. 448.

No reason is perceived why, if Congress chooses to provide that

certain designated subjects of interstate commerce shall be governed

by a rule which divests them of that character at an earlier period of

time than would otherwise be the case, it is not within its competency

to do so. The differences of opinion which have existed in this tribunal

in many leading cases upon this subject have arisen, not from a denial

of the power of Congress, when exercised, but upon the question

whether the inaction of Congress was in itself equivalent to the aliirma-

tive interposition of a bar to the operation of an undisputed power

possessed b}- the States.

We recall no decision giving color to the idea that when Congress

acted its action would be less potent than when it kept silent.

The framers of the Constitution never intended that the legislative

power of the nation should find itself incapable of disposing of a subject-

matter specifically committed to its charge. Tlie manner of tliat dis-

position brought into determination upon this record involves no ground

for adjudging the Act of Congress inoperative and void.

We inquire then whether fermented, distilled, or other intoxicating

liquors or liquids transported into the State of Kansas, and there

offered for sale and sold, after the passage of the Act, became subject

to the operation and effect of the existing laws of that State in refer-

ence to such articles. It is said that this cannot be so, because, by the

decision in Lehy v. Hardin, similar State laws were held unconstitu-

tional, in so far as the}- prohil)ited the sale of liquors by the importer

in the condition in which they had been imported. In that case, cer-

tain beer imported into Iowa had been seized in the original packages

or kegs, unbroken and unopened, in the hands of the importer, and

the Supreme Court of Iowa held this seizure to have been lawful

under the statutes of the State. We reversed the judgment upon the

ground that the legislation to the extent indicated, that is to sa}-, as

construed to apply to importations into the State from without and to

permit the seizure of the articles before the}' had b}' sale or other trans-

mutation become a part of the common mass of property of the State,

was repugnant to the third clause of section eight of article one of the

Constitution of the United States, in that it could not be given that

operation without bringing it into collision with the implied exercise

of a power exclusively confided to the general government. This was
far from holding that the statutes in question were absolutely void, in

whole or in part, and as if they had never been enacted. On the con-

traij, the decision did not annul the law, but limited its operation to

property strictly within the jurisdiction of the State. . . . [Here follow

I
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references to Chicago, cfc'c, Hailwai/ Co. v. Minnesota, sttpra. p. 660,

and Tieman v. Riaker, 102 U. S. 123.]

In the case at bar, petitioner was arrested by the State authorities

for selling imported liquor on the 9th of August, 1890, contrary to the

lavrs of the Sta te. The Act of C on<2;rcs.s h;i(l gf)iie into effect on the

8th of August, 1890
,
providing tliat iniporttd liijuur.s .-should be subject

to the operation and effect of the State laws to the same extent and in

the same manner as though the liquors had been produced in the State ;

and the law of Kansas forbade the sale . Petitioner was therel)y pre-

vented from claiming the right to proceed in defiance of the law of the

State, upon the implication arising from the want of action on the part

of Congress up to that time. The laws of the State had been passed

in the exercise of its police powers, and applied to the sale of all intox i-

cating liquors, whether imported or not, there being no exception as to

those imported, and no inference arising, in view of the provision s of

the State Constitution and the terms of tlic law (within whose mischief

all intoxicating liquors came), that the State did not intend imported

liquors to be included. We do not mean that the intention is to be

imputed of violating an}' constitutional rule, but that the State law

should not be regarded as less comprehensive than its language is,

upon the ground that action under it might in particular instances be

adjudged invalid from an external cause.

Congress did not use terms of permission to the State to act, but

simply removed an impediment to the enforcement of the State laws in

respect to imported packages in their original condition, created by the

absence of a specific utterance on its pa rt. It imparted no power to

the State not then possessed, but allowed imported property to fall at

once upon arrival within the local .jurisdiction .

It appears from the agreed statement of facts that this liquor arrived

in Kansas prior to the passage of the Act of Congress, but no question

is presented here as to the right of the importer in reference to the

withdrawal of the property from the State, nor can we perceive that

the , Congressional enactment is given a retrospective operation by hold-

ing it applicable to a transaction of sale occurring after it took effect.

This is not the case of a law enacted in the unauthorized exercise of a

power exclusively confided to Congress, but of a law which it was com-

petent for the State to pass, but which could not operate upon articles

occupying a certain situation until the passage of the Act of Congress.

That Act in terms remoye cl the obstacle, and we perceive no adeq uate

ground for adjudging thata re-enjictment of the State law was requ ired

b"eIore it could have the effect upon imported which it had always had

upmTclqmestic property^

TTurisdiction attached, not in virtue of the law of Congress, bu t

because the effect of the latter was to place the property- where ju ris-

diction could attach.

The decree is reversed, and the cause remanded for farther proceed-

ings in conformity with this opinion.

VOL. II. — 134
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Mu. Justice Harlan, Mr. Justice Gray, and Mr. Justice Brewer
concurred in the judgment of reversal, but not in all the reasoning of

\ the opinion of the court.

y .J In PnUman's Fed. Car Co. v. Pa., 141 U. S. 18 (1891 ), on error to the
(^^^^-^^-^^^^"^-^-^^ Supreme Court of Pennsylvania, the Federal Court allirmed a judgment

. / ^2y^ sustaining a tax of the defendant State on a proportion of the plain-

. J y f^^fl( tiff's capital stock, corresponding to that between the number of miles

'^^'fz/' of railroad over which its cars run in PennsN Ivania, to the whole num-

-^ fi"j^d^^^^^
^^^' 0'^'*2r which they run in all the States. The ground for the tax was

'^

f that the plaintiff furnished cars to be run by railroad companies in the

(^ (XAA-
^-^-^

' State, receiving itself, directly, a compensation from the passengers;

Aj/^AJ A^i^ " these cars, averaging one hundred all the time, constituted the prop-

^ M •Q erty of the plaintirt" in Pennsylvania.
J^aA^''\

j^jj^^ Justice Gray . . . delivered the opinion of the court.

h^lUA <j('^^^-'^^ Upon this writ of error, whether this tax was in accordance with the

JlrCX fXM^' ^^""^ of Pennsylvania is a question on which the decision of the highest

I y q ^ court of the State is conclusive. The only question of which this court

r
'^^^^'

has jurisdiction is, whether the tax was in violation of the clause of

^. the Constitution of the United States granting to Congress the power

/qX^-^^ to regulate commerce among the several States. The plaintiff
Co/f-

in

Hyyjii ^I'l'oi' contends that its cars could be taxed only in the State of Illi-

^"^^
J

nois, in which it was incorporated and had its principal place of

^^X^/p^^^Y^^" business. . . .

u-^ ' p For the purposes of taxation, as has been repeatedly affirmed by this

y ^ court, personal property may be separated from its owner ; and he

/lAM^"^^"^^ I) may be taxed, on its account, at the place where it is, although not the

ruyuJj^ (^ place of his own domicil, and even if he is not a citizen or a resident of

y u/«.
^^^ State which imposes the tax. . . .

A^^ It is equally well settled that there is nothing in the Constitution or

-^ Tb^ttb^ ]j^^^.g Qf ^(jg United States which prevents a State from taxing personal

^q^oocfi^^^^'^ property, employed in interstate or foreign commerce, like other per-

fff /xx^UJj^- sonal property within its jurisdiction. . . .

\Ji Sliips or vessels, indeed, engaged in interstate or foreign commerce

j^A a M. - upon the high seas, or other waters which are a common highway, and

. having their home port, at which they are registered under the laws of

/TvvlX^'I the United States, at the domicil of their owners in one State, are not

-|4,^'V<^^'*<^ subject to taxation in another State at whose ports they incidentally

f-
and temporarily touch for the purpose of delivering or receiving pas-

^^^^^^^
sengers or freight. But that is because tliey are not, in any proper

-(ja^OL^ sense, abiding within its limits, and liave no continuous presence or

yjJl.ji^^ KM^' actual situs within its jurisdiction, and therefore can be taxed only at

A- -^ their legal situs, their home port, and the domicil of their owners.
^^^^ \U^K^^AA.^^

//«^,s V. Pacific Mail Steamship Co., 17 How. 596 ; St. Zouis v. Ferry

n (i^bC^ . Co., 11 Wall. 423 ; Morgan v. Parham. 16 Wall. 471 ; Wiggins Ferry

NX -^Lik ^^* ^'* -^"^^ '^^- Louis, 107 U. S. 365 ; Gloucester Ferry Co. v. Penn-
Oo^-^ ^w sylvania, 114 U. S. 196
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Between ships and vessels, having their situs fixed by Aet of Con-

gress, and their course over navigable waters, and touching hind onl}- iT^rl^AxXA^

incidental!}' and temporarily; and cars or vehicles of any kind, having ^y^,
no situs so fixed, and traversing the land only, the distinction is ob-

fijA^iPt^uA
vious. As has been said by this court: " Commerce on land between ^^^^^'^^

the different States is so strikingly dissimilar, in many respects, from ~/^^^
commerce on water, that it is often difficult to regard them in the same ^^^

J^
aspect in reference to the respective constitutional powers and duties ^ /24/9^

of the State and Federal governments. No doubt commerce by water -f-r-A. fftiu
was principally in the minds of those who framed and adopted the Con- .

^
h

stitution, although both its language and spirit embrace commerce by JI<aJj^
land as well. Maritime transportation requires no artificial roadway. (O^^^X.a^*

ployed. The navigable waters of the earth are recognized public high- (Mi*^^*-^^^
Nature has prepared to hand that portion of the instrumentality em
ployed. The navigable waters of the earth are recognized public high

ways of trade and intercourse. No franchise is needed to enable the f^^ xX
navigator to use them. Again, the vehicles of commerce hy wate

being instruments of intercommunication with other nations, the regu

lation of them is assumed by the national legislature. So that State >C;. SLT^XX:.

interference with transportation b}- -water, and especially by sea, is

at once clearly marked and distinctly discernible. But it is diffeient

with transportation by land." Hailroad Co. v. Maryland, 21 Wall. ,

456,470. . . . ^ ,~iMlcJ^
The tax now in question is not a license tax or a privilege tax ; it is

not a tax on business or occupation ; it is not a tax on, or because of, ^^^ /TSAAyiA.

the transportation, or the right of transit, of persons or propert}' iyCvLm CWi
through the State to other States or countries. The tax is imposed

equally' ou corporations doing business within the State, whether do-

mestic or foreign, and whether engaged in interstate commerce or not. X^CX^W ^
The tax on the capital of the corporation, on account of its propert}'

^ ^^ //w
within the State, is, in substance and effect, a tax on that propert}'. '^

.

Gloucester Ferry Co. v. Femisylva7iia, 114 U. S. 196, 209 ; Western V^O.-^^^^^,

Union Telegraph Co. w. Attorney-General of 3Iassachusetts., 125 U.S. ^ t

530, 552. This is not only admitted, but insisted on, b}' the plaintiff ^"^^ '

in error. (f-J^C/<£tl^<^

The cars of this company within the State of Pennsylvania are em- '
. -//,

ployed in interstate commerce; but their being so emplo3'ed does not .

exempt them from taxation by the State ; and the State has not taxed /O-t"^^ /

them because of their being so employed, but because of their being /VMH (/^^^

within its territor}- and jurisdiction. The cars were continuously and ^V^ (a^*^^-
perraanently employed in going to and fro upon certain routes of travel.

If they had never passed be3-ond the limits of Pennsylvania, it could not"

be doubted that the State could tax them, like other propert}- within its Jfi^ Xjts:^

borders, notwithstanding the}- were em[)loyed in interstate commerce. _. >

The fact that, instead of stopping at the State boundary', the}' cross that -^-^'^^^''^

boundary in going out and coming back, cannot affect the power of the yijfy<u^iAA^jt^

State to levy a tax upon them. The vState, having the right, for the

purposes of taxation, to tax an}- personal propertv found within its
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^ y jufrisdiction, without regard to the place of the owner's domicil, could

(X L-<x>L/^ tax the specific cars which at a given moment were within its borders.

The route over which the cars travel extending beyond the limits of the

f^^ State, particular cars may not remain within the State ; but the com-

/•^/(XA.c^Xt^ pan}' has at all times substantial!}" the same number of cars within the

'-*-jL/_ State, and continuousl}' and constantly uses there a portion of its prop-
'^^^''^

ert}- ; and it is distinctly found, as matter of fact, that the company

^Yjp *vf<x^ continuouslv, throughout the periods for which these taxes were levied,

/\ carried on business in Pennsylvania, and had about one hundred cars

rsj0^sji^^x4^
'J^^ mode which the State of Pennsylvania adopted to ascertain the

proportion of the company's property upon which it should be taxed in

rvA^U-x^ rvus>r ^[j^^t State, was by taking as a basis of assessment such proportion of

f
• lO the cai)ital stock of the company as the number of miles over which it

'^^'^^''Vl
^^" ^'^^^ within the State bore to the whole number of miles, in that and

T^AAA^V^ other States, over w^hicU its cars were run. This was a just and equi-

table method of assessment ; and, if it were adopted by all the States

'y\(v\J6'. through which these cars ran, the company would be assessed upon the

^ 7- J whole value of its capital stock, and no more.
X_yVrCAA^ rr^

'Pl^^ validit}' of this mode of apportioning such a tax is sustained by

S J several decisions of this court, in cases which came up from the circuit

__^ 1 courts of the United States, and in which, therefore, the jurisdiction of

OA^JUa: ^ t[)ig court extended to the determination of the whole case, and was

rv/a xxyvC ''*^* limited, as upon writs of error to the State courts, to questions

vL » under the Constitution and laws of the United States. . • . [Here follow

ftAyn^ -^ quotations from State Railroad Tax Cases, 92 U. S. 575, and W. U.

hc^^ t(M^ Tel. Co. V. 3Iass., supra, p. 1390.]

(1 (J Even more in point is the case of Marye v. Baltimore & Ohio Hail-

/Lo-xX. V^'^'^roac?, 127 U. S. 117, in which the question w^as whether a railroad

,
compan}' incorporated by the State of Maryland, and no part of whose

t;VH/aA./*^ own railroad was within the State of Virginia, was taxable under gen-

t'aw.a^tuM* ®''^^ laws of Virginia upon rolling-stock owned by the company, and

employed upon connecting railroads leased by it in that State, yet not

"^^1^ QaJp'- assigned permanently to those roads, but used interchangeably upon

. , them and upon roads in other States, as the company's necessities re-

S*-"^^*^ quired. It was held not to be so taxable, solely because the tax laws

^^X/^c{. A-A.^ of Virginia appeared upon their face to be limited to railroad corpora-

/
r-f-4j.

tions of that State ; and Mr. Justice Matthews, delivering the unani-
*^^

, mous judgment of the court, said :
—

LaIJ^ Cm?' " It is not denied, as it cannot be, that the State of Virginia has

\1 rightful power to levy and collect a tax upon such property used and
i

"xa/AJwX^ found within its territorial limits, as this property- was used and found,
|

'^ if and whenever it may choose, by apt legislation, to exert its authority i|

ftM^^A^ A'*^ over the subject. It is quite true, as the situs of the Baltimore and J

1/1 Ohio Railroad Company is in the State of Maryland, that also, upon
,

~\^jU 'V^A^^> general principles, is the sit^ls of all its personal property- ; but for pur-

, poses of taxation, as well as for other purposes, that situs may be fixed
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ill whatever locality the property may be brought and used by its

owner by the law of the place where it is found. If the Baltimore and

Ohio Railroad Company is permitted by the State of Virginia to bring

into its territory, and there habitually to use and employ a portion of

its movable personal property, and the railroad compan}' chooses so to

do, it would certainly be competent and legitimate for the State to im-

pose upon such property, thus used and employed, its fair share of the

burdens of taxation imposed upon similar property- used in the like way
by its own citizens. And such a tax might be properly assessed and

collected in cases like the present, where the specific and individual

items of propert}' so used and employed were not continuously tlie

same, but were constantly changing, according to the exigencies of the

business. In such cases, the tax might be fixed by an appraisement

and valuation of the average amount of the propert}' thus habitually

used, and collected by distraint upon any portion that might at an}'

time be found. Of course, the lawlessness of a tax upon vehicles of

transportation used b}- common carriers might have to be considered in

particular instances with reference to its operation as a regulation of

commerce among the States, but the mere fact that they were employed

as vehicles of transportation in the interchange of interstate commerce
would not render their taxation invalid." 127 U. S. 123, 124.

For these reasons, and upon these authorities, the court is of opinion

that the tax in question is constitutional and valid. The result of hold-

ing otherwise would be that, if all the States should concur in abandon-

ing the legal fiction that personal propert}' has its situs at the ownei's

domicil, and in adopting the system of taxing it at the place at which

it is used and by whose laws it is protected, propert}' emplo^'ed in SLny

business requiring continuous and constant movement from one State

to another would escape taxation altogether. Judgment affimned.

Mr. Justice Bradley, with whom concurred Mr. Justice Field and

Mr. Justice Harlan, dissenting.^

1 In the couTse of his dissenting opinion, Bradley, J., said :
" I concede that all

property, personal as well as real, within a State, and belonging there, may be taxed

by the State. Of that there can be no doubt. But where property does not belong in

the State another question arises. It is the question of the jurisdiction of tiie State

over the property. It is stated in the opinion of the court as a fundamental propo-

sition on which the opinion really turns, that all personal as well as real property

within a State is subject to the laws thereof. I conceive that that proposition is not

maintainable as a general and absolute proposition. Amongst independent nations, it

is true, persons and property within the territory of a nation are subject to its laws,

and it is responsible to other nations for any injustice it may do to the persons or prop-

erty of such other nations. This is a rule of international law. But the States of

tliis government are not independent nations. There is such a thing as a Constitution

of the United States, and there is such a thing as a government of the United States,

and there are many things, and many persons, and many articles of property that a

State cannot lay the weight of its finger upon, because it would be contrary to the

Constitution of the United States. Certainly, property merely carried through a State

cannot be taxed by the State. Such a tax would be a duty — which a State cannot
impose. If a drove of cattle is driven through Peunsylvauia from Illinois to New
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York, for tlie purpose of being sold in New York, whilst in Pennsylvania it may be

subject to tlie police regulations of the State, but it is not subject to taxation there.

It is not generally subject to the laws of the State as otlier projjerty is. So if a train

of cars starts at Cinciunati for New York and passes through Pennsylvania, it may be

subject to tiie police regulations of tliat State whilst witliin it, l)Ut it would be repug-

nant to tiie Constitution of tlie United States to tax it. We have decided this very

question in tlie Case of State Freight Tax, \b Wall. 232. The point was directly

raised and decided that property on its passage tiirough a State in the course of inter-

state commerce cannot be ta.xed by tlie State, because tax.ation is incidentally regu-

lation, and a State cannot regulate interstate commei-ce. The same doctrine was
recoi'nized in Coe v. Errol, 116 U. S. .517. . . .

" But when personal property is j)ermanently located within a State for the purpose

of ordinary use or sale, then, indeed, it is subject to the laws of the State and to the

burdens of taxation ; as well when owned l)y persons residing out of the State as when
owned by persons residing iu the State. It has tlien acquired a situs in the State

where it is found.
" A man residing in New York may own a store, a factory, or a mine in Alal)ama,

stocked witii goods, utensils, or materials for sale or use in tliat State. Tliere is no

question that the situs of personal property so situated is in the State where it is

found, and tiiat it may be subjected to double taxation,— in tlie State of the owner's

residence, as a part of the general mass of his estate ; and in the state of its situs. Al-

though this is a consequence which often bears hardly on the owner, yet it is too firmly

sanctioned by the law to be disturbed, and no remedy seems to exist but a sense of

equity and justice iu the legislatures of the several States. Tiie rule would undoubt-

edly be more just if it made the property taxable, like lauds and real estate, only in

the place where it is permanently situated.

" Personal as well as real property may have a situs of its ow'n, independent of the

owner's residence, even when employed in interstate or foreign commerce. An office

or warehouse, connected with a steamship line, or with a continental railway, may lie

provided with furniture and all the apparatus and appliances usual in sucli establish-

ments. Such property would be subject to tlie lex rei sitie and to local taxation,

though solely devoted to the purposes of the business of those lines. But tlie ships

that traverse' the sea, and the cars that traverse the land, in those lines, being the

vehicles of commerce, interstate or foreign, and intended for its movement from one

State or country to another, and having no fixed or permanent situs or home, except at

the residence of the owner, cannot, without an invasion of the powers and duties of the

Federal government, be subjected to the burdens of taxation in the places where they

only go or come in the transaction of their business, except where they belong. IJaijs

V. Pacijic Mail Steamship Co., 17 How. 596; Morgan v. Parham, 16 Wall. 471;

Transportation Co. v. Wheeling, 99 U. S. 273. To contend that there is any difference

between cars or trains of cars and ocean steamships in this regard, is to lose sight of

the essential qualities of things. This is a matter that does not depend U])on the affir-

mative action of Congress. The regulation of ships and vessels, by Act wf Congress,

does not make them the instruments of commerce. They would be equally so if no

such affirmative regulations existed. For the States to interfere with them in either

case would be to interfere with, and to assume the exercise of, that power which, by

the Constitution, has been surrendered by the States to the government of the United

States, namely, the power to regulate commerce. . . .

" Of course I do not mean to say that either railroad cars or ships are to be free

from taxation, but I do say that they are not taxable by those States in which they are

only transiently present in the transaction of their commercial operations. A British

sliij) coming to the harbor of New York from Liverpool ever so regularly and spend-

ing half its time (when not on the ocean) in that harbor, cannot be taxed by the State

of New York (harbor, pilotage, and quarantine dues not lieing taxes). So New York
ships plying regularly to the port of New Orleans, so that one of the line may be

always lying at the latter jiort, cannot be taxed by the State of Louisiana. (See cases

above cited.) No more can a train of cars belonging in Pennsylvania, and running
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In Crutcher v. Kentucky, 141 U. S. 47 (1891), Mr. Justice Bradley "^^—^"Y^^
delivered tbe opinion of the court: . . . The law of Kentucky, which C^A- .-^l^^^-
is brought in question by the case, re(| uires from the agent of every

r-j^^yLff^^-itifil

express company not incorporated by the laws of Kentucky a license y -yvV
from the auditor of public accounts , before he can carry on any business "^^ ^^

for said company in the State . This, of course, embraces interstate o^ /iAU ck.

business as well as business confined wholly within the State. Lt_is ''^ P - ^

prohibition against the carrying; on of sucli business without a com- "'^'^"^"^'^^'"^

pli<ance with the State law. And not only is a license required to be -n-zrtn^ ^^
obtained by the agent, but a statement must be made and filed in the />cc^^<^
auditor's office, showing that the company is possessed of an ''actual Z^^^^^^^^;^ -^-

capital of S150,QOO. either in cash or in safe investments, exclusive of
^ jp

stock note s. If the subject was one which appertained to the jurisdic- -^^C^ '^ ^^
tion of the State legislature, it may be that the requirements and con- J^ a^ip^ ^ViAA -

ditions of doing business within the State would be promotive of the
-^^^_^^;j^ lyf

public good. I t is clear, however, that it would be a regulation of ^ /
interstate commerce in its application to corporations or association s 7ti( C^x^^

engaged in that business ; and that is a subject which belongs to thc-ffif ryt^M.

j

jurisdiction of the national and not the State legislature. Congress^^^ ,/U ~

would undoulitedly have the right to exact from associations of that " y «.

kind any guarantees it might deem necessary for the public security,. ^'^'^

and for the faithful transaction of business ; and as it is within the (TU^tiXiuAAXAAAr

province of Congress, it is to be presumed that Congress has done, or i^<(^ 'Vc^J^
wi ll do, all that is necessary and proper in that regard . Besides, it is U ^

regularly from Philadelphia to New York, or to Chicago, be taxed by the State of i/ i /ji^ g*
New York, in the one ease, or by Illinois in the other. If it may lawfully he taxed ^ .

j

by these States, it may lawfully be taxed by all the intermediate States, New Jersey, XAyAyQ^'h^^^^^ *"

!

Ohio, and Indiana. And then we should have back again all the confusion and com-
petition and State jealousies which existed before the adoption of the Constitution, and ~JL<1-1^ 'tC o^^^

for putting an end to which the Constitution was adopted.
_^___^

i

" In the opinion of the conrt it is suggested that if all the States should adopt as (<^CAAJ-C^ CC4Ai~

equitable a rule of proportioning the taxes on the Pullman Company as that adopted _ 'y. f fJ^/ /-n
by Pennsylvania, a just system of taxation of the whole capital stock of the company '^'^ K ,

would be the result. Yes, if— ! But Illinois may tax the company on its whole cap- ^.^ JAt/tA ;

ital stock. W here would be the equity then ? This, however, is a consideration that
;

cannot be compared with the question as to the power to tax at all, — as to the relative ^ A/^oyCiA j

power of the State and general governments over the regulation of internal commerce,
''^-'^^

\

— as to the right of the States to resume those powers which have been vested in the /O ^ /

government of the United States. ^^^ '

"It seems to me that the real question in the present case is as to the situs of the r^/\JiKi/^ ^-
cars in question. They are used in interstate commerce between Pennsylvania, New II

York, and the \V'estern States. Their legal situs no more depends on the States or JL^-*^t\ A-^Lt/v

places where they are carried in the course of their operations than would that of any \J ^,
steamboats employed by the Pennsylvania Railroad Company to carry passengers on /onX .AA^^AJUi.

the Ohio or Mississippi. If such steamboats belonged to a company located at Chi- ^ / _
cago, and were changed from time to time as their condition as to repairs and the con- f^Q-^^ ^^
venience of the owners might render necessary, is it possible that the States in which ^^y/^^/
they were running and landing in the exercise of interstate commerce could subject

them to taxation? No one, I think, would contend this. It seems to me that the j^^t^CA -va-^Ox

cars in question belonging to the Pullman Car Company are in precisely the same
category."

—

Ed.
,
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uzyu^
not to be presumed that the State of its origin has neglected to require

from any such corporation proper guarantees as to capital and other

securities necessary for the public safety. If a partnership firm of indi-

viduals should undertake to carry on the business of interstate commerce

between Kentuck}' and other States, it would not be within the province

of the State legislature to exact conditions on which they should carry

on their business, nor to require them to take out a license therefor.

To carr^' on interstate commerce is not a franchise or a privilege granted

by the State ; it is a right which every citizen of the United States is

en titled to exercise under the Constitution and laws of the United

ju ' /^^ States ; and the accession of mere corporate facilities, as a matter of

convenience in carrying on their business, cannot have the effect of

/a<^- C-iKR^- depriving them of such right, unless Congress should see fit to interpose

/ some contrary regulation on the subject.

"^^^7
'^/v

It has frequently been laid down by this court that the power of Con-

gress over interstate commerce is as absolute as it is over foreign com-

merce. Would any one pretend that a State legislature could prohil)it

J^Vi- a foreign corporation — an English or a P"'rench transportation com -

c4 nanv, for example — from coming into its borders and landing goods

and passengers at its wharves, and soliciting goods and passengers for

xjnJ! \M'^ a return voyage, without first obtaining a license from some State officer,

and filing a sworn statement as to the amount of its capital stock paid

ini And why not? Evidently because the matter is not within the

t

V> ivC*^^^ province of State legislatio n, but within that of national legislation

_. Q Inman Steamship Co. v. Tinker, 94 U. S. 238. The prerogative, the

lA^' responsibility, and the duty of providing for the security of the citizens

X,Jl^i^y^ and the people of the United States in relation to foreign corporate
^^^^"^^

bodies, or foreign individuals with whom they may have relations of

<$Mr\j^^ foreign commerce, belong to the government of the United States, and

not to the governments of the several States ; and confidence in that

regard may be reposed in the national legislature without any anxiety

or apprehension arising from the fact that the subject-matter is not

within the province or jurisdiction of the State legislatures. And the

same thing is exactly true with regard to interstate commerce as it is

with regard to foreign commerce. No diffei'ence is perceivable between

the two. Telegraph Co. v. Texas., 105 U. S. 460 ; Gloucester Ferry

Co. V. Pennsylvavia^ 114 U. S. 196, 205, 211 ; Phila. Steamship Co.v.

Pennsylvania, 122 U. S. 326, 342 ; McCall v. California, 136 U. S.

104, 110; Norfolk & Western Railroad v. Pennsylvania, 136 U. S.

114, 118. As was said by Mr. Justice Lamar, in the case last cited,

'• It is well settled, by numerous decisions of this court, that a State

cannot , under the guise of a license tax, exclude from 'ts jm-isdiftinn a

foreign corporation engaged in interstate commerce, or impose any bur-

dens upon such commerce within its lim its."

We have repeatedly decided that a State law is unconstitutional and
void which requires a party to take out a license for carrying on inter-

state commerce, no matter how specious the pretext may be for impos-
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ing it. Pickard v. Pullman Southern Car Co., 117 U. S. 34 ; Hobbins

V. Shelby County Taxing District, 120 U. 8. 489 ; Leloiqy v. Mobile,

127 U. S. 640 ; Asher v. Texas, 128 U. S. 129 ; Stoutenburgh v. Hen-

nick, 129 U. 8. 141 ; McCall v. California, 136 U. S. 104 ; Norfolk &
Western Railroad Co. v. Fen?isyloania, 136 U. 8. 114.

As a summation of tlie wliole matter it was aptly said b}- tlie present

Chief Justice in Zyng v. Michigan, 135 U. S. 161, 166: " We have

repeatedly held that no State has the riaht to hiy a tax on interstate

commerce in any form , whether by way of duties laid on the transi^o r-

tation of the subjects of that commerce, or on the receipts derived from

tjiat. .transportatio 11^ or on the occupation or business of carrying it on ,

for the reason that taxation is a burden on that commerce, and amounts

to a regulation of it , which belongs solely to Congress."

We do not think that the difficulty is at all obviated by the fact th at

the express company , as incidental to its main business (which is to

carry goods between different States), does also some local business by

car rj-

i

ng goods from one point to another within the State of Kentuck.y.

This is> probably, quite as much for the accommodation of the people

of that State as for the advantage of the compan y. But whether so or

not, it does not obviate the objection that the regulations as to license / L ^' ^.^'
and capital stock are imposed as conditions on the company's carrying J^i-y
on the business of interstate commerce, which was manifestly the prin- o / /

cipal object of its organization. These regulations are clearly a burden (7M .vCc^

and a restriction upon that commerce. AVhether intended as such or Oayxjey\j
no t, they operate as such. But taxes or license fees in good faith ^ »/ ^

imposed exclusively on express business carried on wholly within the (yA^^^^V/'
State would be open to ijg such objection . (ylx.yoy^eoc^'i

.

I The case is entireh* different from that of foreign corporations seek-

ing to do a business which does not belong to the regulating power of

Congress. The i nsurance busin ess, for example, cannot be carried on

in a State b}' a foreign corporation without complying witti all the con-

ditions imposed by the legislation of that State. ^ So with regard to

manufacturing corporations, and a ll other corporations whose bu siness

is of a local and domestic nature, which would include express com -

panies whose business is confined to points and places whoU}' within

the State . The cases to this effect are numerous. Bank of Augusta v.

Earle, 13 Pet. 519 ; Paul v. Virginia, 8 Wall. 168 ; Liverpool Insur-

ance Company v. Massachusetts, 10 Wall. 566 ; Cooper Manufacturing

Company v. Ferguson, 113 U. 8. 727 ; Phila. Fire Association v. Neio

York, 119 U. 8. 110.

But the main argument in support of the decision of the Court of Ap-

peals is that the Act in question is essentially a regulation made in the

fair exercise of the police power of the State. But it does not follow

that everything which the legislature of a State may deem essential for

the good order of society and the well-being of its citizens can be set up

1 Including marine insurance Hooper v CaJ., 15 Sup. Ct. Rep. 207 (1893). — Ed.
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against the exclusive power of Congress to regulate the operations of

foreign and interstate commerce. We have lately expressly tleciderl in

the case of Leisy v. Hardin, 13") U. S. 100, tliat a State law proliibiting

the sale of intoxicating liquors is void when it comes in conflict with the

express or implied regulation of interstate commerce by Congress, declar-

ing that the traffic in such liquors as articles of merchandise between the

States shall be free. There are, undoubtedly, many thinirs wliich in thei r

natu re are so deleterious or injurious to the lives and healtli of the peo-

ple as to lose all benefit of protection as articles or tilings of commerce,

or to be able to claim it only in a modified way. Such things are prop-

erly subject to the police power of the State. Chief Justice Marshall

in Brown v. Maryland, 12 Wheat. 419, 443, instances gunpowder as

cleaily subject to the exercise of the police power in regard to its re-

moval and the place of its storage; and he adds : ''The removal or

destruction of infectious or unsound articles is, undoubtedly, an exer-

cise of that power, and forms an express exception to the prohibition

we are considering. Indeed, the laws of the United States expressly

sanction the health laws of a State." Chief Justice Taney in The

License Cases, 5 How. 504, 576, took the same distinction when he

said: "It has, indeed, been suggested, tiiat, if a State deems the

traffic in ardent spirits to be injurious to its citizens, and calculated to

introduce immorality, vice, and pauperism into the State, it may con-

stitutionally refuse to permit its importation, notwithstanding the laws

of Congress ; and that a State may do this upon the same principles

that it may resist and prevent the introdnclion of disease, pestilence,

and pauperism from abroad. But it must be remembered that disease,

pestilence, and pauperism are not subjects of commerce, although some-

times among its attendant evils. They are not things to be regulated

and trafficked in, but to be prevented, as far as human foresight or

human means can guard against them. But spirits and distilled liquors

are universally admitted to be subjects of ownership and property, and

are therefore subjects of exchange, barter, and traffic, like any otlier

commodity in which a right of property exists."

But whilst it is only such things as are clearly injurious to the lives

and health of the people that are placed beyond the protection of the

commercial power of Congress, vet when that power, or some other ex-

clusive power of the Federal government, is not in question, the poli ce

power of the State extends to almost everything within its bordei's ; to

the suppression of nuisances ; to the prohibition of manufactures deemed

inj urious to the public health ; to the prohibition of intoxicating drink s,

their manufacture or sale ; to the |)rohibition of lotteries, gambling ,

horse-racing, or anything else that the legislature may deem opposed to

the public welfare . Bartemeyer v. Iowa, 18 Wall. 129 ; Beer Company
v. Massachusetts, 97 U. S. 25 ; Fertilizing Co. \. Hyde Park, 97 U. S.

659 ; Sto)}e v. Mississippi, 101 U. S. 814 ; Foster v. Kansas, 112 U. S.

201 ; Mugler v. Kansas, 123 U. S, 623 : Powell v. Pennsylvania, 127

U. S. 678 ; Kidd v. Pearson, 128 U. S. 1 : Kimmish v. Ball, 129 U. S.
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217. It is also within the undoubted province of the State legislature

to make regulations with regard to the speed of railroad trains in the

neighborhood of cities and towns ; with regard to the precautions to

be taken in the approach of such trains to bridges, tunnels, deep cuts,

and sharp curves ; and, generally, with regard to all operations in which

the lives and health of people may be endangered, even though such

regulations affect to some extent the operations of interstate commerce.

Such regulations are eminently local in their character, and, in the

absence of Congressional regulations over the same subject, are free

from all constitutional objections, and unquestionably valid.

In view of the foregoing considerations, and of the well-considered

distinctions that have been drawn between those things that are and

those things that are not, within the scope of commercial regulation

and protection, it is not difficult to arrive at a satisfactory conclusion

on the question now presented to us. The character of police regula-

tion, claimed for the requirements of the statute in question, is certainl3'

not such as to give them a controlling force over the regulations of in-

terstate commerce which may have been expressly or impliedly adopted

by Congress, or such as to exempt them from nullit}' when repugnant

to the exclusive power given to Congress in relation to that commerce.

This is abundantly shown by the decisions to which we have already

referred, which are clear to the effect that neither licenses nor indirect

taxation of any kind, nor any system of State regulation, can be im-

posed upon interstate any more than upon foreign commerce ; and that

a 11_Acts of legislation producing any such result are, to that extent,

unconstitutional and void. And as, in our judgment, the law of Ken -

tucky now under consideration, as applied to the case of the i)lnintiff in

evror, is open to this objection, it necessarily follows that the judgm en

t

of the Court of Appeals must be reversed.

The judgment is reversed accordingly, and the cause remanded for

further proceedings not inconsistent with this opinion.

The Chief Justice and Mr. Justice Gray dissented.

Mr. Justice Brovtn, not having been a member of the court when the

case was argued, took no part in the decision.
^

MAINE V. GRAND TRUNK RAILw/t COMPANY. ^^ ^^^-^^ f^ '

Supreme Court of the United States. 1891. Xj-'^^^'^'^^
/lA-c^

^

[142 C7. 5.217.] 1 UL/tAJ ^"^ .

Error to the United States Circuit Court for Maine. By a statnte ^ (/

of Maine in 1881 (Laws Me. 1881, c. 91), every corporation or other ^^ .^t-c^-''^
person operating a railroad in the State was required to pay "an

^ The statement of facts is shortened. — Ed.
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'^^'^'^^
, annual excise tax for the privilege of exercising its franchises in this

i/Z^ -^-<^ State." Tlie gross annual transportation receii^ts were to be divided

^^ht^ by the number of miles operated, to get the average gross receipts per

y (J mile, and the tax was fixed with reference to these. In the case of a

(yCA^t^ railroad partly within and partly without the State, or operated as part

JjAijCA , of a line extending beyond the State, the tax was to be ascertained in

''^^ '

the same way, but was assessed for the number of miles operated within

"5% 'C^ ^^ the State.

/
'~jCla^

~ -^'^'^ defendant is a corporation created under the laws of Canada,
^^

find has its principal place of business at Montreal, in that Province.

(S^aJ^ Its railroad in Maine was constructed by the Atlantic and St. Lawrence

^^^jUU .Raihoad Company, under a charter from that State, which authorized
^^^^'^'^

it to construct and operate a railroad from the city of Portland to the

^yu/^ Cay^ boundary line of the State; and, with the permission of New Hamp-

/ . L shire and Vermont, it constructed a railroad from that city to Island

^^^^^^^"^^^
f Pond in Vermont, a distance of 149^ miles, of which 82| miles are

/d'^'V^"^'*^^' within the State of Maine. In March, 1853, that company leased its

"i/ ~~ rights and privileges to the defendant, The Grand Trunk Railway

^^M^ Ctxy^ Company, which had obtained legislative permission to take the same ;

~ ^nd since then it has operated that road and used its franchises.

^,6^ /txy^J2>rM
^^^^ defendant, The Grand Trunk Railway Company, made no re-

^/Q,(j>-&^ turns as a corporation, but it furnished the data and caused the At-

Y/ Ct^ lantic and St. Lawrence Railroad Company to make a return of the

/(^^^^^
gross transportation receipts over its road, 149| miles in length, in-

J^(K/^y^ 'f eluding the 82^ miles in Maine, for the years 1881 and 1882, and upon

this return the governor and council, pursuant to the statute, ascer-

<^Ci/^/y^ tained the proportion of the gross receipts in the State, and assessed

/^tu./=^^' the tax in controversy accordingly. The tax thus assessed for 1881

jt-7, \t< wa^ S9569.66, and for 1882, $12,095.56, and, to recover these amouats
-OAO^^^

j^g ,.|gl^^g ^Q ^^g State, the present action was brought in the Supreme

lij\^/^AA^Jy^^ Judicial Court of the State of Maine, and, on application of the defend-

- _x (I { ant, it was transferred to the Circuit Court of the United States. The

AM^ XoH?*^
defendant pleaded nil debet, accompanied with a statement of special

^glj,^ AAA:t«A. matters of defence. By stipulation of the parties, the case was tried

, , by the court, which held that the imposition of the taxes in question

-(^^^^ "
was a regulation of interstate and foreign commerce, in conflict with

-/YiAjWv^ the exclusive powers of Congress under the Constitution of the United

L tLx States, and was therefore invalid. It accordingly gave judgment for

/Oc^' ^*"^
the defendant, that the plaintiff take nothing by its writ, and that the

rJ~ ijL jBtwi/
defendant recover its costs. From that judgment the case is brought

P^ to this court on writ of error.

d ~C^*^ (^^ ^^r- Charles E. LiWefeld, Attorney-General of the State of Maine,

. for plaintiff in error ; Mr. A. A. Strout, for defendant in error.

[JUxAAr^ Mr. Justice Field, after stating the case, delivered the opinion of

1 , A J the court.

Aj^^ •
^

The tax, for the collection of which this action is brought, is an

iA" (di'^ excise tax upon the defendant corporation for the privilege of exercis-
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ing its franchises within the State of Maine. It is so declared in the

statute which imposes it ; and that a tax of this character is within the

power of the State to \e\y, there can be no question. The designation

does not alwa\s indicate merel}' an inland imposition or duty on the

consumption of commodities, but often denotes an impost for a license

to pursue certain callings, or to deal in special commodities, or to exer-

cise particular franchises. It is used more frequently, in this country-,

in the latter sense than in an\' other. The privilege of exercising the

franchises of a corporation within a State is generall}' one of value, and

often of great value, and the subject of earnest contention. It is natu-

ral, therefore, that the corporation should be made to bear some pro-

portion of the burdens of government. As the granting of the

privilege rests entirel}' in the discretion of the State, whether the

corporation be of domestic or foreign oiigin, it may be conferred upon

such conditions, pecuniar}' or otherwise, as the State in its judgment

may deem most conducive to its interests or policy. It may require

the payment into its treasury, each year, of a specific sum, or ma\'

apportion the amount exacted according to the value of the business

permitted, as disclosed b}' its gains or receipts of the present or past

years. The character of the tax, or its validit}', is not determined by

the mode adopted in fixing its amount for an}' specific period or the

times of its payment. The whole field of inquiry into the extent of

revenue from sources at the command of the corporation, is open to

tlie consideration of the State in determining what may be justly

exacted for the privilege. The rule of apportioning the charge to the

receipts of the business would seem to be eminently reasonable, and

likeh' to produce the most satisfactory results, both to the State and

the corporation taxed.

The court below held that the imposition of the taxes was a regula-

tion of commerce, interstate and foreign, and therefore in conflict with

the exclusive power of Congress in that respect ; and on that ground

alone it ordered judgment for the defendant. This ruling was founded

upon the assumption that a reference b}- the statute to the transporta-

tion receipts and to a certain percentage of the same in determining

the amount of the excise tax, was in effect the imposition of the tax

upon such receipts, and therefore an interference with interstate and

foreign commerce. But a resort to those receipts was simply to ascer-

tain the value of the business done by the corporation, and thus obtain

a guide to a reasonable conclusion as to the amount of the excise tax

which should be levied ; and we are unable to perceive in that resort

an}- interference with transportation, domestic or foreign, over the

road of the railroad company, or any regulation of commerce which

consists in such ti-ansportation. If the amount ascertained were

specifically iiiiposed as the tax, no objection to its validity would be

pretended. And if the inquiry of the State as to the value of the

privilege were limited to receipts of certain past years instead of the

3'ear in which the tax is collected, it is conceded that the validity of
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the tax would not be affected ; and if not, we do not see how a refer-

ence to the results of an}' other year could affect its character. There

is no levy by the statute on the receipts themselves, either in form or

fact ; they constitute, as said above, simply the means of ascertaining

the value of the privilege conferred.

This conclusion is sustained by the decision in Home Insurance.

Co. V. New Yorli., 134 U. S. 594. . . . [Here follows a statement of

Hotne Ins. Co. v. N. Y., supra, p. 1399.]

The case of Philadelphia and Southern Steamship Co. v. Pennsyl-

vania, 122 U. S. 326, in no way conflicts with this decision. That

was the case of a tax, in terms, upon the gross receipts of a steamship

company, incorporated under the laws of the State, derived from the

transportation of persons and property between different States and to

and from foreign countries. Such tax was held, without any dissent,

to be a regulation of interstate and foreign commerce, and, therefore,

invalid. We do not question the correctness of that decision, nor do

the views we hold in this case in any way qualify or impair it.

It follows from what we have said, that the judgment of the court

below must be reversed, and the cause remanded, vxith directions to

enter judgment in favor of the State for the amoxint of the taxes de-

manded ; and it is so ordered.^

Mr. Justice Bradley, with whom concurred Mr. Justice Harlan,

Mk. Justice Lamar, and Mr. Justice Brown, dissenting.'^

1 See Postal Tel. Cable Co. v. Adams, 15 Sup. Ct. Kep. 268 (1895) —Ed.
'' In his dissenting opinion Bradley, J., said: "Justices Harlan, Lamar,

Brown, and invself dissent from the judgment of the court in this case. We do so

both on principle and authority. Un principle, because, Avliilst the purpose of the law

profes,ses to be to lay a tax upon the foreign company for the privilege of exercising

its franchise in the State of Maine, the mode of doing this is unconstitutional. The

mode adopted is the laying of a tax on the gross receipts of the company, and these

receipts, of course, include receipts for interstate and international transportation be-

tween other States and Maine, and between Canada and the United States. Now, if

after the previous legi,«lation which has been adopted with regard to admitting the

company to carry on business within the State, the legislature has still the right to

tax it for the exercise of its franchises, it should do so in a constitutional manner, and

not (as it has done) by a tax on the receipts derived from interstate and international

transportation. The power to regulate commerce among the several States (except as

to matters merely local) is just as exclusive a power in Congre.ss as is" the power to

regulate commerce with foreign nations and with the Indian tribes. It is given in the

same clause and couched in tlie same pliraseology ; but if it may be exercised by the

States, it might as well be expunged from the Constitution. We think it a power not

only granted to be exercised, but that it is of first importance, being one of the princi-

pal moving causes of the adoption of the Constitution. Tiie disputes between the

different States in reference to interstate facilities of intercourse, and the discrimina-

tions adopted to favor each its own maritime cities, produced a state of tilings almost

intolerable to be borne. But, passing this by, the decisions of this court for a number

of years past have settled the jirinciple that taxation (which is a mode of regulation) of

interstate commerce, or of the revenues derived therefrom, (which is the same thing,)

is contrary to the Constitution. Going no further back than Pickard v. Pullman's

Southern Car Co., 117 IT. S. .34, we find that principle laid down. There a privilege

tax was imposed upon Pullman's Palace Car Company, by general legi.slation it is

true, but applied to the company, of $50 per annum ou every sleeping-car going
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^Y

FICKLEN V. SHELBY COUNTY TAXING DLSTRICT^g^ ^^>
Supreme Court of the United States. 1892. A-^

/vs-^rw aj»^c^***^

[145 U. S. 1.]
1

.^^t^u-oa. . iO^nrvw^

1^ Error to the Supreme Court of Tennessee. This was a bill filed in AAre^\z /Xfct>Xt(A

^\ the Chancer}- Court of Shelb}^ Count}-, Tennessee, by C. L. Fickien, and do^^i /^-cxJUa_j

Cooper & Company, against the taxing district of Shelby County, and y^cusJbJ(»^^
Andrew J. Harris, County Trustee. 4^^'(JbJiiA.

j
through the State. It was well known, and appeared by the record, that every sleep- ^ r,,^,,^ ^^U^

\ ing-car going through the State carried passengers from Ohio and other Nortlieru [T
'i Ic

\ States, to Alabama, and vice versa, and we held that Tennessee had no right to tax /VM( ' tJufi^O^^-^

those cars. It was the same thing as if they had taxed the amount derived from the
AJie^Ar-

passengers in the cars. So also in the case of Leloup v. 7'Ae Port of Mobile, 127 U. S i-^^^^^
f

^^-"^

640, we held that the receipts derived by the telegraph company from nies.sages sent g^A jj;^ \Jb>~».

from one State to another could not be taxed. So in the case of the Norfolk and

Western Railroad v. Pennsi/lvania, 1.36 U. S. 114, where the railroad was a link in a {jXLAy^/*.*^^^^^-'

'

through line by which passengers and freight were carried into other States, tlie com- ^ r^ »J?

pany was held to be engaged in the business of interstate commerce, and could not be ^ ^ (X*-^
^)

taxed for the privilege of keeping an office in the State. And in the case of Crulcher "-i^
J\_g

^

V. Kentitcki/, 141 U. S. 47, we held that tlie taxation of an express company for doing

an express business between different States was unconstitutional and void. And in - 'l/uw-*^-*-^ ^<c<

the case oi Philadelphia, ^-c. Steamship Co. -v. Pennsylvania. 122 U. i^.3-2(], we held t\\a.t ^ I ^ ;

a tax upon the gross receipts of the company was void because they were derived from (j-tAy^^^^^-^^^
I

interstate and foreign commerce. A great many other cases miglit be referred to, >-^ /v«/->_j^j/i ,vi-^<tpt

showing that in the decisions and opinions of this court this kind of taxation is uncon- d

j

stitutional and void. - /Ji^ f^ oSjiA-^

1

" We tliink that the present decision is a departure from tlie line of these decisions. <'
f^

The tax, it is true, is called a tax on a frauchise. It is so called, but what is it in fact' ~V^ y> "^^
^

It is a tax on the receipts of the company derived from international transportation. V ,.

"This court and some of the State courts have gone a great length iu sustaining A aa/«/\, ' CTV A\

various forms of taxes upon corporations. The train of reasoning upon wliich it is (j -y '_.g
\

founded may be questionable. A corporation, according to this class of decisions, /vM) * ttyJAXA^

may be taxed several times over. It may be taxed for its charter; for its fran-
*"

f-v
chi.ses; for the privilege of carrying on its business; it may be taxed on its capital, ^^ '^^

^

and it may be taxed on its property. Each of these taxations may be carried to the l;l^aA \m^
full amount of the property of the company. I do not know that jealousv of corpo- / v L 1 ^/t-
rate institutions could be carried much further. This court held that the taxation of

'^^'^
fl

'^
the capital stock of the Western Union Telegrapli Company in Massachusetts, gradu- y ^J (xnir^/^
ated according to the mileage of lines in that State compared with tlie lines in .all the '^

\5
^}^^^^

States, was nothing but a taxation upon the property of the company; yet it was in ' '-«,*

terms a tax upon its ca})ital stock, and might as well have been a tax upon its gross
^K/^'"*'^'^'^-'^*-^^'^-*^*^

receipts. By the present decision it is held that taxation may be imposed upon the ^^.^.^tk oJ\jir^
gross receipts of the company for the exercise of its franchise within the State, if C)^
graduated according to the number of miles that the road runs in the State. Then it J[f-v\^A mJaJa^-
comes to this : A State may tax a railroad company upon its gross receipts in propor- ,

,
*-

tion to the number of miles run within the State, as a tax on its property ; and may'tA-ri^^J^^lS
^^^^^

also lay a tax upon these same gross receipts, in proportion to the same number of n
miles, for the privilege of exercising its franchise in the State ! I do not know what ^ Xx-^^aa>-^

else it may not tax the gross receipts for. If the interstate commerce of the country ^ ,'y^xMjl ^
is not, or will not be, handicapped by tliis course of decision, I do not understand the
ordinary principles which govern human conduct. n i -f-- f A^aa ^A^Tv^-

" We dissent from the opinion of the court." - Ed. j^-frf^ ruMvx^A, «^ U^ ^^
^ The statement of facts is shortened. — Ed. A>w\je,«wOL

6ru (L^ - jiuce^^ "tc^ 4-^v t£^ ^^ A/u±/i^uy^'< "^ f'^t
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f . The bill alleged tliat eomi)lainants were " commercial agents or mer-

\)
0^^

chandisc brokers locatcel within the ta.xing district of Shelby Cou nty,

n^'ijXj*^^ where the ir respective firms rent a room for the purpose of keeping

^^m,,(jltjiA and, at times, exhibiting their samples, and carrying on their corrc-
''^"""^^

, spondence with their respective principals ; that they use no capital in

.r^aXi. z^^^^*^^ their business ; that they handle or deal m no merchandise, and arc

neither buyers nor sellers ; they only engage in negotiating sales for

(yi^ r<iAXM.' -
tii eir respective principals: they do precisely the same l>usincss that

-n icaX^ *^ ' commercial drummers do, the only difference being that thev are st a-

r . tionary, while the commercial drummers arc transitory, and go from
place to place and secure a temporary room at each town or city in

wliich to exhibit their samples. That each solicits orders for the sales

of the merchandise of their respective princi[)als and forwards the same

AAJ-'ttA/XA'^^ to them, when such orders are filled by shipping the goods direct to the

^vvti^Ajitce. purchasers thereof in the county of Shelby."

^ It was then averred that all of the sales negotiated by complainant

J^ ^o^yi^-^'*^ Ficklcn were exclusively for non-resident firms, who resided and car-

t f/, ried on business in other States than Tennessee , and all the mer-
^'^'''^

chandise so sold was in other States than Tennessee, where the sales

^ imrL/^ ^^^ were made, and was shipped into Tennessee, when the orders were

(J f j juj forwarded and filled.

^^^^yM-^-*^ That at least nine-tenths of the sales negotiated and effected by com-

; o^~du. 'I'fV'T^ plainants Cooper & Company, and at least nine-tenths of their gross

^ V commissions, were derived from merchandise of non-resident firms or

/^^^jlAjx,'-'^^-^ persons, and which merchandise was shipped into Tennessee, from

~t(n/xf ^le^-tzAaA other States, after the sales were effected.
l/n^i/ic (^^

^ ']^\\^\, section 9, chapter 96, of the Acts of 1881, of Tennessee (Sess.

A'^^^^^^'^^^^^'^'^^aws of 1881, pp. Ill, 113), made subsection 17 of section 22 of the

,yyX£/i&i<jt^^^^^ Taxing District Acts (Taxing District Digest 50), provides:—
J) J ^^ <Ki/i>

" Every person or firm dealing in cotton, or any other article what-

/ ever, whether as factor, broker, buyer, or seller, on commission or

^^^i/C^v*^ ^otherwise ($oO) fifty dollars per annum, and in addition, every such

^, person or firm shall be taxed ad valorem (10 cts.) ten cents on every
'^

.
,

one hundred dollars of amount of capital invested or used in such busi-

CK/^'^^^^'*'^^ '
ness ; Provided^ however^ that if such person or firm carry on the cot-

zui AM A^Ij
" ton or other l)usiness in connection with the grocery or any other

^
-t\) business, the capital invested in both shall only be taxed once ; but

"Vr"^ 'vi such person or firm must pay the privilege tax for both occupations
;

\ij^ ^^"^^ And provided, further, that if the persons taxed in this subsection have

vi^-oWt no capital invested, they shall pay 2\ per cent on their gross yearly

^ -• ^ commissions, charges, or compensations for said business, and at the
^^^^^'^

, time of taking out their said license, they shall give bond to return

~ rx^i^^ru^^ //-<:<.• said gross commissions, charges, or compensation to the trustee at the

/ At/wi- ®"^ °^ ^^ y^^i') ^"f^ ^t the end of the year they shall make return to

^ said trustee accordingly, and pay to him the said 2 J per cent."

^ V**^ vA'*^'^^ Complainants charged that, as they were neither dealers, buyers, nor

ayi> rv\AjL>ue^ sellers, but only engaged in negotiating sales for buyers, the}- were not
'

^<\A_^VWJ- X/TkJeaJ/4*. "tAAxX^L-t.
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embraced within the meaning of said section, and further stated that

the}' had each heretofore paid the privilege tax and the income tax, ex-

cept for the 3'ear 1887, and had tendered the privilege tax of SoO and

costs of issuing license for the year 1888 to the trustee, who refused to

accept the same unless complainants would also pay the income tax for

the 3ear 1887.

From the bill and exhibits attached it appeared that comi)laiiiants

in Januarj', 1887, each paid the sum of $50 for the use of the taxing

district, and executed bonds agreeably to the requirements of the law

in that behalf, and received licenses as merchandise brokers within the 'lA^'*-^*-'^'^ ^-^

limits of the district for the year 1887, and that in January, 1888, they fyJ^f^^SctZA

tendered, as commercial brokers, to the trustee fifty dollars and twent}'- ^ .<

five cents, each, as their privilege tax and charges for the year 1888, /^^'^^^

which he refused to accept because they refused to pay for the year ,C.^Vn/i^^^*-'*-^.

1887 two and one half per cent upon their gross commissions derived . ,

from their business for the year 1887, although the}' executed bonds \ny\( ^aa^ ^'^^'^^

January, 1887, to report said gross commissions. ... -iJ ' ^iJiitA
To this bill the defendants filed a demurrer, which was overruled by ii'^^^^^ '^^v

the chancellor, and, the defendants electing to stand by it, a final de- A-*vw Hm.
cree was entered, making the injunction

~

as to the entire tax, including the

pany, adjudging that the}' were legally bound to pay the sum of S50 and (2 et^nA

the tax of two and one-half per cent on their commissions, to the ~{J) ^ ix.a-'^

ction perpetual in behalf of Ficklen/y^ .. •

$50 ; and, as to Cooper & Com-(JTAnrirJ'*^
I-.. K^i,.-./] +,% i^o,- fl-.^ oiL-r^ ^^^ ie">a «i,r^l ^ . - ,. e

extent tliat those commissions were upon sales of property owned
by residents of Tennessee, and perpetuating the injunction in all ^(\y^^

^al to /p /Ur<^other respects. From this decree the defendants prayed an appeal

the Supreme Court of the State, and that court decided that the Act
the legislature in question was not in violation of the State Constitu- ; i /

tion. . . . The decree of the chancellor was accordingly reversed, the cJ^/ii//^'^'''^^^^

demurrer sustained, and the bill dismissed, whereupon a writ of error ^ , '^L,/i/).^f\A^

was taken out from this court.
(I IJJ

3Ir. W. Hallett Phillips, for plaintiffs in error. in^^X^xz^ ^^^

/ The single question is whether the negotiation in one State, by sam- _/_/,
pies, of sales of goods in another State, can be taxed by the State in

,/^3tTa.^-*- ' ^
> which the negotiation is carried on. ^ . . It is not a tax on a nou-ves'x- flXfJ^jlj^ iaJAA

dent merchant, through the resident broker. It is not a tax on the f * '

goods, or on the proceeds of the goods sold. I t is an occupation or AA/^^^ (j^Mrwvjr

privilege tax, exacted of a resident citizen pursuing the vocation of a ^ ^vvmA^XJ^"
general merchandise broker, graduated in amoun_t_bvJJi£_A'alue_QLthe
business transacted ; or it may be considered in the light simply of an —XCXA^u^fvAA
hicotaeTax on the resident citize n. The plaintiff is not speciallxJhe

jf
"

A>a
representative^r^accreditecl_ agent of any one non-resident merchant or^"^

manufacturer. He has a regular office, holds himself out as a gener;

brokei-, and, in his line of business, is ready to serve nil coiriers

3Ir. Henry Craft filed a brief for plaintifTs in error.

Mr. S. P.
VOL. II. —

Walker
135

for defendant in error.
OL-e-^t^

^\JL.

^ 0~^ "Dw- (T^J^^«-C^L^,„.(A..c^



/6 ^- 7Y . .0 . / (, y ~ ilc<ci^<y^ XJ ^LaIA/x Q) .
Mt <U. X-A^

lx.</Vt»J4A^ 2146 FICKLEN V. SHELBY CO. TAXING DISTKICT. [CIIAP. X.

T^ /tA^^'^f^" Mk. Chief Justice Fuller, after stating the case, delivered the

\~i C(Ji fy^i/i • opinion of the conrt. . . . [Here follows a statement of Robhins v.

Shelby Co. Tax. Uist., supra, [>. 20.3G, with quotations from it.]

/J Al/i^XLcZ^^^'t ^" l''<^ ^^^^ '"^^ ^'^'" ^''^ coni[>hunants were estal)li.shed and did business

. in tlie Taxing District as general merchandise l)rolvers, and were taxed

c

f^r

IS

as such under section nine of chapter ninety-six of the Tennessee laws

of 1881, which embraced a different subject matter from section sixteen

of tliat chapter. For the 3ear 1887 they paid the $50 tax cliar<^ed , gave

bond to report their gross commissions at the end of tlie \eai', and

thereupon received, and throughout the entire jear held, a general and

unrestricted license to do business as such brokers. Thev were tliereby

authorized to do any and all kinds of connnission business, and became

liab le to pay the privilege tax in question, which was fixed in part and

in part graduated according to the amount of capital invested in tlie

business, or if no cai)ital were invested, by the amount of commission s

received. Although their ijrinciijals happened during 1887, as to tl ie

one i)artv, to be wholly non-resident , and as to the otlier, largely such,

this fact might have been otherwise then and afterwards, as the ir busi-

ness w-as not confined to transactions for non-residents.

In the case of Robbins the tax was held, in effect, not to be a tax on

Bobbins, but on his princi[)als ; while here the tax was clearlj' levied

upon complainants in respect of the general commission business they

conducted, and their property engaged therein, or their profits realized

therefrom. *^

^ No doubt can be entertained of the right of a State legislature to tax I

trades, professions, and occupations, in the absence of inhibition in the

'^tate Constitution in that regard ; and where a resident citizen engages

i n general business subject to a particular tax, the fact that tlie business

done chances to consist, for the time being, wholly or i)artially in nego-

tiating sales between resident and non-resident merchants, of goods

s

i

tuated in another State, doe s not necessarily involve the taxation of

/lA.

6-

^li
interstate commerce, forbidden by the Constitution. .^ I

The language of the court in Lyng v. State of Michigan, loo U. S.

161, IGG, was: " AVe have repeatedly held that no State has the right

to lay a tax on interstate commerce in any form, whether bj' wa}' of

duties laid on the transportation of the subjects of that commerce, or

on the receipts derived from that transportation, or on the occupation

or business of carrying it on, for the reason that such taxation is a

burden on that commerce, and amounts to a regulation of it, which be-

longs solely to Congress." But here the tax was not laid on tlie occu-

pation or business of carrying on interstate commerce, or exacted as a

condition of doing any particular commission business ; and complain-

ants voluntarily sulijected themselves thereto in order to do a general

business.

In McCall v. California, 136 U. S. 104, it was held that: "An
agency of a line of railroad between Chicago and New York, estab-

lished in San Francisco for the purpose of inducing passengers going

I
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from San Francisco to New York to lake that line at Cliicago, but not

engaged in selling tickets for the route, or receiving or i)a3ing out

mone}' on account of it, is an agency" engaged in interstate connnerce
;

and a license tax imposed upon the agent for the privilege of doing

business in San Francisco is a tax upon interstate commerce, and is

unconstitutional." This was because the business of the agency was

carried on with the purpose to assist in increasing the amount of pas-

senger traffic over the road, and was therefore a part of the connnerce

of the road, and hence of interstate commerce.

In J'hiladelphia and Southern Steamship Co. v. Pennsylvania, 122

U. S. 326, 345, Mr. Justice Bradley, speaking for the court, said:

" The corporate franchises, the property, the business, the income of

corporations created by a State ma^' undoubtedly be taxed by the

State ; but in imposing such taxes care should be taken not to in-

terfere with or hamper, directl}' or by indirection, interstate or foreign

commerce, or any other matter exclusively within the jurisdiction of the

Federal government." And this of course is equally true of the prop-

erty, the business, and the income of individual citizens of a State. It

is well settled that a State has power to tax all property having a aitus

within its limits, whether employed in interstate commerce or not. It

is not taxed because it is so employed, but because it is within the

territory- and jurisdiction of the State. Ptdlnian^s Palace Car Co. v.

Pennsylvania, 141 U. S. 18 ; Gloucester Perry Co. v. Pennsylrania,

114 U. S. 196.

And it lias often been laid down tliat the propert}' of corporations

holding their franchises from the government of the United States is

not exempt from taxation by the States of its situs. Railroad Com-
pany \. Peniston, 18 Wall. 5 ; Thomson v. Pacific Railroad, 9 Wall.

579 ; Western Union Tel. Co. v. 3Iassachusetts, 125 U. S. 530.

So ill Wiggins Ferry Co. v. East St. Louis, 107 U. S. 365, 374,

where an annual license fee was imposed on the feriy company by the

city of East St. Louis, the compain' having been chartered b^y the State

of Illinois and being domiciled in East St. Louis, its boats plying be-

tween that place and St. Louis, Missouri, the court said: " The exac-

tion of a license fee is an ordinary exercise of the police power bj'

municipal corporations. When, therefore, a State expressly grants to

an incorporated citj', as in this case, the power ' to license, tax, and

regulate ferries,' the latter ma}- impose a license tax on the keepers of

ferries, although their boats pi}- between landings lying in two different

States, and the Act b}- which this exaction is authorized will not be held

to be a regulation of commerce."

Again, in JIaine v. Grand Trunk Railway Co., 142 U. S. 217, we
decided that a State statute which required every corporation, person,

or association operating a railroad within the State to pay an annual

tax for the privilege of exercising its franchise therein, to be deter-

mined by the amount of its gross transportation receipts, and f(n-ther

provided that when applied to a railroad lying partly within and partly
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without a State, or to one operated as a part of a line or system extend-

int^ beyond the State, the tax should be equal to the proportion of the

gross receipts in the State, to be ascertained in tlie manner provided by the

statute, did not conflict with the Constitution of the United States. It

was held that the reference by the statute to the transportation receipts

and to a certain percentage of the same, in determining the amount of

the excise tax, was simply to ascertain the value of the business done

by the corporation, and thus obtain a guide to a reasonable conclusion

as to the amount of the excise tax whicli should be levied. In this re-

spect the tax was unlike that levied in Fhikidelphia Steamship Company

\. Pennsylvania, supra, where the si)ecific gross receipts for transpor-

tation were taxed as such, taxed " not only because they are money, or

its value, but because they were received for transportation."

Since a railroad com))anv engaged in interstate commerce is liable to

p.gy an excise tax according to the value of the business done in the

State, ascertained as above stated, it is difficult to see why a citizen

doing a general business at the place of his domicil should escape pay-

ment of his share of the burdens of municipal government because the

amount of his tax is arrived at by reference to his profits. This tax is

not on the goods, or on the proceeds of the goods, nor is it a tax on

non-resident merchants ; and if it can be said to affect interstate com-

merce in any way, it is incidentally, and so remotely as not to amoun t

to a regulation of such commerce

We presume it would not be doubted that, if the complainants had

been taxed on capital invested in the business, such taxation would not

Imve been obnoxious to coniritutional objection ; but because tlie3-1iad

no capital invested , the tax was ascertained by reference to the amount

of their commissio ns, which when received were no less their property

than their capital would have been. ^Ye a^ree with the.Sui)rcme~Cou rt

o f the State that the complainants having taken out licenses under the

law in question to do a general commission business, and having. give n

bond to vpport their commissions during the year, and to |)ay tne re-

quired percentage thereon, could not, when they ai)plied for similar

licenses for the ensuing year, resort to the courts because the inimicip al

authorities refused to issue such licenses without the payment of the

stipulated tax. What position they would have occupied if they had

not undertaken to do a general commission business, and had taken

on t no licenses therefor, but had simply transacted business for non-

resident principal s, is an entirely different question, which does not

arise upon this record.

The judgment of the Supreme Court is Affirmed}

Mr. Justice Harlan dissenting. It seems to me that tlie opinion

and judgment in this case are not in harmony with numerous decisions

of this court. I do not assume that the court intends to modify or

overrule any of those cases, l)ecause no such purpose is expressed.

1 Compare Bateman v. West Star. Co., 20 So. W, Rep. 931 (Tex. 1892). —Ed.
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And 3-et I feel sure that the present decision will be cited as having

that effect. . . . [Here follows a statement of several cases in this

court.]

The principles announced in these cases, if fairly applied to the pres-

ent case, ought, in my judgment, to have led to a conclusion ditferent

from that reached by the court. Ficklen took out a license as merchan-

dise broker, and gave bond to make a return of the gross commissions

earned by him. H is commissions in 1S87 w^ere wholly derived from
in

t

erstate business, that is, from mere orders taken in Tennessee for

goods in other States, to be shipped into that State when tlie orders

were forwarded and filled. He was denied a license for 1888 unless he

first paid two and a half per cent on his gross commissions. And tlie

court holds that it was consistent with the Constitution of the United

States for the local authorities of the Taxing District of Shelby ('ounty

to make it a condition precedent of Ficklen's right to a license for 188

8

that he should pay tlie required per cejit of the gross commissions earned

by him in 1887 in Interstate busine ss. This is a very clever device to

e

n

able the Taxing District of Shelby County to sustain its governmen

t

by taxation upon interstate commerce . If the ordinance \w question

had, in express terms, made the granting of a license as merchandise

broker depend upon the payment by the applicant of a given per cen t

upon his earnings in the previous year in interstate business, the court,

I appreheniU.would not have hesitated to pronounce it unconstitutional.

Bjjt it seems tliat if the local authorities are discu'eet enough not to in-

dicate in the ordinances under which they act their purpose to tax inter-

state business, tliey may successfully evade a constitutional provision

designed to relieve commerce among the States from direct local bur-

dens. The bond which Ficklen gave should not, in ni}' opinion, be

construed as embracing his commissions earned in business, upon which

no tax can be constitutionally imposed by a State. ...

V. UNITED STATES.-^*^ '"'^MONONGAHELA, etc. COMPANY

Supreme Court op the United States. 1893.
^tx/x/

[148 U. S. 312.] 1

By an Act of Congress of Aug. 11, 1888, the Secretary of War
was authorized to purchase at a specified price the Upper Lock and

Dam, with their appurtenances, of the plaintiflT, incorporated in 183G,

under the laws of Pennsylvania. Tiiese were a part of the improve-

ments in the w^aterway on the Monongahela River between Pittsburgh

in Pennsylvania and a point near Morgantown in West Virginia. If

no voluntar}' purchase could be made on these terms, the Secretary

' 1 The statement of facts is shortened. — Ed.

I
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was directed to obtain the lock and dam with their appurtenances by

cond(Miination proceedings under a certain law of Pennsylvania. But

jurisdiction was given to tlie Circuit Court of the United States for the

Western District of Pennsylvania, with a right of appeal by either

party to tlie Supreme Court of the United States. It was provicied,

however, that in estimating damages the franchise to collect tolls

should not be estimated. Congress, in 1881, made a grant of money

to aid in these improvements, coudilioned upon the building of the lock

and dam in question.

Condemnation proceedings were had and compensation was fixed,

omitting all consideration of the franchises to take tolls. On an appeal

and a new trial, under the Pennsylvania law, jury being waived, the

court found about the same amount due " not considering or estima-

ting in tills decree the franchise of this company to collect tolls." The

plaintiff brought the case to the Supreme Court both b^' writ of error

and appeal.

Mr. AtfA^rney- General and Mr. Solicitor- General., for appellees and

defendants in error; Mr. C. Newell and Mr. D. T. Watson., also filed

a brief for appellee.

Mr. Justice Brewer, after stating the case, delivered the opinion of

the court.

It appears from the foregoing statement that the Monongahela Com-

pany had, under express authority from the State of Pennsylvania,

expended large sums of money in improving the Monongahela River,

b}- means of locks and dams ; and that the particular lock and dam in

controversy were built not only by virtue of this authority from the

State of Pennsylvania, but also at the instance and suggestion of the

United States. By means of these improvements, the Monongahela

River, which theretofore was only navigable for boats of small tonnage,

and at certain seasons of the year, now carries large steamboats at all

seasons, and an extensive commerce by means thereof. The question

presented is not whether the United vStates has the power to condemn

and appropriate this property of the Monongahela Company, for that

is conceded, but how much it must pa}' as com[)ensation therefor.

[Here follow observations on the limitations of the Right of Eminent

Domain, which are placed in a footnote.^]

1 [Brewer, J.] Obviously, this question, as all others which run along the line of

the extent of the protection the individual has under the Constitution against the de-

mauds of the government, is of importance ; for in any society the fulness and suf-

ficiency of the securities which surround the individual in the use and enjoyment of

his property constitute one of the most certain tests of the character and value of

the government. The first ten amendments to the Constitution, adopted as they were

soon after the adoption of the Constitution, are in the nature of a bill of rights, and

were adopted in order to quiet the apprehension of many, tliat without some such

declaration of rights the government would assume, and might be held to possess,

the power to trespass upon those rights of persons and property which by the Decla-

ration of Independence were affirmed to be unalienable rights.

In the case of Sinnickson v. Johnson, 17 N. J. L. (2 Ilarr.) 129, 145, cited in the

case of Puvipellij v. Green Jjaij Compnni/, 13 Wall. 166, 178, it was said that "this
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B}' this legislation, Congress seems to have assumed the right to

determine what shall be the measure of compensation. But this is a

judicial and not a legislative question. The legislature may determine

power to take private property reaches back of all coiistitutioual ])rovisious ; and it

seems to have been considered a settled principle of universal law that the right to

compensation is an incident to tiie exercise of that power; that tlie one is so insepa-

rably connected with the other, that they may be said to exist not as separate and dis-

tinct principles, but as parts of one and the same principle." And in Gardner v.

Neirbiirijh, 2 Johns. Ch. 162, Ciiancellor Kent affirmed substantially the same doctrine.

And in this there is a natural ecjuity which commends it to every one. It in no wise

detracts from the power of the pulilic to take whatever may be necessary for its uses;

while, on the other hand, it prevents the public from loading upon one individual more

than his just share of the burdens of government, and says tliat when lie surrenders

to the public something more and different from that which is exacted from other

members of the public, a full and just equivalent shall be returned to him.

But we need not have recoiirse to this natural equity, nor is it necessary to look

tlirough the Constitution to the affirmations lying behind it in the Declaration of

Independence, for, in this Fifth Amendment, thei-e is stated the exact limitation on

the power of the goverument to take private property for public uses. And with

respect to constitutional provisions of this nature, it was well said by Mr. Justice

Bradley, speaking for the court, in Boyd v. The United States, 116 U. S. 616, 635:

" Illegitimate and unconstitutional practices get their first footing in that way, namely,

by silent approaches and slight deviations from legal modes of procedure. 'This can

only be obviated by adhering to the rule that constitutional provisions for the security

of person and property should be liberally construed. A close and literal construction

deprives them of half their efficacy, and leads to gradual depreciation of the right, as

if it consisted more in sound than in substance. It is the duty of courts to be watch-

ful for the constitutional rights of the citizen, and against any stealthy encroachments

thereon. Their motto should be ohsta principiis."

The language used in the Fifth Amendment in respect to this matter is happily

chosen. The entire amendment is a series of negations, denials of right or power in

the government, the last, the one in point here, being, " Nor shall private property be
taken for public use without just compensation." The noun "compensation," standing

by itself, carries the idea of an equivalent. Thus we speak of damages by way of

compensation, or compen,satory damages, as distinguished from punitive or exemplary
damages, the former being the equivalent for the injury done, and the latter imposed
by way of punishment. So that if the adjective " just " had been omitted, and the

provision was simply that property should not be taken without compensation, the

natural import of the language would be that the compensation should bo the equiva-

lent of the property. And this is made emphatic by the ailjective " just." There can,

in view of the combination of those two words, be no doubt that the compensation

must be a full and perfect equivalent for tlie property taken. And this just compen-
s.ation, it will be noticed, is for the property, and not to the owner. Every other clause

in this Fifth Amendment is personal. " No perstm shall be held to answer for a capi-

tal, or otherwise infamous crime," etc. Instead of continuing that form of statement,

and saying that no person shall be deprived of liis property without just compensation,

the personal element is left out, and the " just compensation " is to be a full e(iuivalent

for the property taken. This excludes the taking into account, as an element in the

compensation, any supposed benefit that the owner may receive in common with all

from the public uses to which his private property is appropriated, and leaves it, to

stand as a declar.ation, that no private property shall be appropriated to public uses

unless a full and exact equivalent for it be returned to the owner.

We do not in this refer to the case where only a portion of a tract is taken, or
express any opinion on the vexed question as to the extent to which the benefits or

injuries to the portion not taken may be brought into consideration. This is a ques-

tion which may arise possibly in this case, if the seven locks and dams belonging to
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what private property is needed for public purposes — tliat is a ques-

tion of a political and legislative cliaracter ; but when the taking has

been ordered, then the question of comi)ensation is judicial. It does

not rest with the public, taking the property, through Congress or tlie

legislature, its representative, to say what compensation shall be paid,

or even what shall be the rule of compensation. The Constitution has

declared that just compensation shall be paid, and the ascertainment

of that is a judicial inquiry. In Charles litcer Bridye v. Wari'en

Bridge, 11 Pet. 420, 571, Mr. Justice McLean in his opinion, referring

to a provision for compensation found in the charter of the Warren

Bridge, uses this language: "They [the legislature] provide that the

new company shall pay annually to the college, in behalf of the old

one, one hundred pounds. By this provision, it appears that the legis-

lature has undertaken to do what a jury of the countr}- onh' could con-

stitutionally do : assess the amount of compensation to which the

complainants are entitled." See also the following authorities : Com-
monxcealtii v. Pittsburgh & Connellsville Railroad, 58 Penn. St. 26, 50

;

Penn. Railroad v. Bait. <& Ohio Railroad, 60 Maryland, 263 ; Isoin

v. 31ississip2)i Central Railroad, 36 Mississippi, 300. . . .

We are not, therefore, concluded by the declaration in the Act that

the franchise to collect tolls is not to be considered in estimating the

sum to be paid for the property. . . .

Upon what docs the right of Congress to interfere in the matter rest?

Simply upon the power to regulate commerce. . . .

But like the other powers granted to Congress by the Constitution,

the power to regulate commerce is subject to all the limitations imposed

by such instrument, and among them is that of the Fifth Amendment,
we have heretofore quoted. Congress has supreme control over the

regulation of commerce, but if, in exercising that supreme control, it

deems it necessary to take private property, then it must proceed sub-

ject to the limitations imposed b}' this Fifth Amendment, and can take

only on payment of just compensation. The power to regulate com-

merce is not given in any broader terms than that to establish post-

offices and post-roads ; but, if Congress wishes to take pi-ivate property

upon which to build a post-office, it must either agree upon the price

with the owner, or in condemnation pay just compensation therefor.

And if that property be improved under authority of a charter granted

by the State, with a franchise to take tolls for the use of the improve-

ment, in order to determine the just compensation, such franchise must

be taken into account. Because Congress has power to take the prop-

erty, it does not follow that it may destroy tiie franchise without com-

pensation. Whatever be the true value of that which it takes from the

individual ow-ner must be paid to him, before it can be said that just

the Naviejation Company are so situated as to be fairly considered one property, a mat-

ter in respect to which the record before us furnishes no positive evidence. It seems
to be assumed that each lock and dam by itself constitutes a separate structure and
separate property, an<l the thoughts we have suggested are pertinent to such a case.

J
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compensation for the property' has been made. And that which is true

in respect to a condemnation of property for a post-offloe is equallj'

true when condemnation is sought for the purpose of improving a

natural iiighwa}'. Suppose, in tlie improvement of a navigable stream,

it was deemed essential to construct a canal with locks, in order to

pass around rapids or falls. Of the power of Congress to condemn
whatever land may be necessary for such canal, there can be no ques-

tion ; and of the equal necessity of paying full compensation for all

private property taken there can be as little doubt. If a man's house

must be taken, that must be paid for ; and, if the property is held and
impi'oved under a franchise from the State, with power to take tolls,

that franchise must be paid for, because it is a substantial element in

the value of the property taken. So, coming to the case before us,

while the power of Congress to take this property is unquestionable,

yet the power to take is suliject to the constitutional limitation of just

compensation. It should be noticed that here there is unquestionably

a taking of the propert3-, and not a mere destruction. It is not a case

in which the government requires the removal of an obstruction. What
differences would exist between the two cases, if any, it is unnecessary

here to inquire. All that we need consider is the measure of compen-
sation when the government, in the exercise of its sovereign power,

takes the property.

And here it may be noticed that, after taking this property, the

government will have the right to exact the same tolls the Navigation

Company has been receiving. It would seem strange that if b}- assert-

ing its right to take the property, the government could strip it largely

of its value, destroying all that value which comes from the receipt of

tolls, and, having taken the property at this reduced valuation, imme-
diately possess and enjoy all the profits from the collection of the same
tolls. In other words, by the contention this element of value exists

before and after the taking, and disappears onl}' during the very
moment and process of taking. Surely, reasoning which leads to such

a result must have some vice, at least the vice of injustice.

Much reliance is placed upon the case of Bridge Company v. United
States, 105 U. S. 470. But that was a case not of the taking, but of the

destruction, of property. . . .

It is evident, therefore, that the point decided was that Congress had
reserved the right to withdraw its assent to the construction of a bridge

on the plan proposed, whenever, in its judgment, such bridge should

become an obstruction to the navigation ; that the Bridge Compan\-
entered upon the construction of the bridge in the light of this express
reservation, and with the knowledge that Congress might at any time
declare that the bridge constructed as proposed was an obstruction to

navigation ; and that Congress, exercising this reserved power, did not
thereby subject the government to an^' liability for damages. There
was no taking of private property for public uses ; and while the com-
pany may have been deprived of property, it was deprived by due
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process of law, because deprived under authority of an express reserva-

tion of power. Even this conclusion was reached with strong dissent,

Mr. Justice MiUer, Mr. Justice Field and Mr. Justice Bradley dissent-

inf, and each writing a separate opinion. And those opinions only

make more clear the fact that the case was rested in the judgment of

the majority on the effect of the reservation.

In the case at bar there is no such reservation ; there is no attempt

to destroy property ; there is simply a case of the taking by the gov-

ernment, for public uses, of the private property of the Navigation

Company. Such an appropriation cannot be had without just compen-

sation ; and that, as we have seen, demands payment of the value of

the property as it stands at the time of taking.

The theory of the government seems to be, that the right of the

Navigation Company to have its property in the river, and the fian-

chises given by the State to take tolls for the use thereof, are con-

ditional only, and that whenever the government, in the exercise of its

supreme power, assumes control of the river, it destroys both the right

of the company to have its property there, and the franchise to take

tolls. But this is a misconception. The franchise is a vested right.

The State has power to grant it. It may retake it, as it may take other

private property, for public uses, upon the payment of just compensa-

tion. A like, though a superior, power exists in the national govern-

ment. It may take it for public purposes, and take it even against the

will of the State ; but it can no more take the franchise which the

State has given than it can any private property belonging to an

individual.

Notice to what the opposite view would lead : A railroad between

Columbus, Ohio, and llarrisburg, Pennsylvania, is an interstate high-

way, created under franchises granted by the two States of Ohio and

Pennsylvania, franchises not merely to construct, but to take tolls for

the carrying of passengers and freight. In its exercise of supreme

power to regulate commerce. Congress mny condemn and take that

interstate highway ; but in the exercise of that power, and in the tak-

ing of such property, may it ignore the franchises to take tolls, granted

by the States, or must it not rather pay for them, as it pays for the

rails, the bridges, and the tracks? The question seems to carry its

own answer. It ma}' be suggested that the cases are not parallel, in

that in the present there is a natural highway ; while in that suggested

it is wholly artificial. But the power of Congress is not determined In-

the character of the highway. Nowhere in the Constitution is there

given power in terms over highvva3-s, unless it be in that clause to

establish post offices and post-roads. The power which Congress pos-

sesses in respect to this taking of property springs from the grant of

power to regulate commerce ; and the regulation of commerce implies

as much control, as far-reaching power, over an artificial as over a

natural highway. . . .

It is also suggested that the government does not take this fran-
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chise ; that it does not need an}- authority from tlie State for llie exac-

tion of tolls, if it desires to exact them ; that it onh' appropriates the

tangible property, and then either makes the use of it free to all, or

exacts such tolls as it sees fit, or transfers the property to a new cor-

poration of its own creation, with such a franchise to take tolls as it

chooses to give. But this franchise goes with the property ; and the

Navigation Compan}', which owned it, is deprived of it. The govern-

ment takes it awa}' from the compan}-, whatever use it ma}- make of it

;

and the question of just compensation is not determined by the value

to the government which takes, but the value to the individual from

whom the property is taken ; and when b\- the taking of the tangible

property the owner is actually deprived of the franchise to collect tolls,

just compensation requires pa3-ment, not merelv of the value of the

tangible propert}- itself, but also of that of the franchise of which he is

deprived.

Another contention is this: First, that the grant of right to the

Navigation Company was a mere revocable license ; secondly, that, if

it was not, there was a right in the State to alter, amend or annul the

charter; and, thirdly, that there was, by the 18th section thereof,

reserved the right at an}- time after twenty-five years from the com-

pletion of the improvement to purchase the entire improvement and

franchise by paying the original cost, together with six per cent interest

thereon, deducting dividends theretofore declared and paid — a pro-

vision changed by section 8 of the Act of June 4, 1839, so as to require

a payment of the expenses incurred in constructing and making repairs,

with eight per cent per annum interest. But little need be said in

reference to this line of argument. We do not understand that the

Supreme Court of Pennsylvania has ever ruled that a grant like this

is a mere revocable license. The cases referred to by counsel are

those in which there was simply a permit ; but here there was a char-

tered right created, — the right not merely to Improve the river, but to

exact tolls for the use of the improvement, — and such right created by
an Act of incorporation, as long ago settled in this court in Dartmouth
College Trustees v. Woodward, 4 Wheat. 518, is a contract which cannot

be set aside by either party to it.

Again, the State has never assumed to exercise any rights reserved

in the charter, or by any supplements thereto. So far as the State is

concerned, all its grants and franchises remain unchallenged and undis-

turbed in the possession of the Navigation Company. The State has

never transferred, even if it were possible for it to do so, its reserved

rights to the United States government, and the latter is proceeding

not as the assignee, successor in interest, or otherwise of the State,

but by virtue of its own inherent supreme power. What the State

might or might not do, is not here a matter of question, though doubt-

less the existence of this reserved right to take the property upon
certain specified terms may often, and perhaps in the present case,

materially affect the question of value. And, finally, there is no sug-
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gestion on the part of Congress, and no proffer in these proceedings,

of payment under the terms of tlie charter and supplementary Act of

1839, and no attempt to ascertain the amount which would be due to

the company in accordance therewith.

These are all the (juestions presented in this case. Our conclusions

are, that the Navigation Company rightfully placed this lock and dam
in the INIonongahela River ; that, with the ownership of the tangible

propertv, legally held in that place, it has a franchise to receive tolls

for its use ; that such franchise was as much a vested right of prop-

erty as the ownership of the tangible property ; that the right of the

national government, under its grant of power to regulate commerce,

to condemn and appropriate this lock and dam belonging to the Navi-

gation Company, is subject to the limitations imposed by the Fifth

Amendment, that private property shall not be taken for public uses

without just compensation ; that just compensation requires payment

for the franchise to take tolls, as well as for the value of the tangible

property ; and that the assertion bj' Congress of its purpose to take

the property does not destroy the State franchise.

Tlie judgment, therefore, will be

lieversed, and the case remanded with instructions to grant a new
trial}

Mr. Justice Shikas, having been of counsel, and Mr. Justice Jack-

son, not having been a member of this court at the time of the argu-

ment, took no part in the consideration and decision of this case.

^^j^^jt A^
..^Y*^

>^--^ /^RENNAN V. TITUSVILLE.

^jO^j-tytMJi-K ^y^"-^"^ Supreme Court of the United States. 1894.

,-a-«X^It4/i- KhriiSiAXJ [153 U. S. 289.] 2

Ly^ duL Error to the Supreme Court of Pennsylvania which had affirmed a

^^^y^M-M^u.'t^ judgment against the plaintiff for violating a city ordinance of the

I . /7 . defendant which is sufficiently stated in the opinion. The plaintiff was
r^/UA/> agent of a maker of picture frames and portraits, who was a citizen

/u^ a/u^^'^'

a

nd resident of Illinois and doing business there^ The agent travelled

- r/YU aMM*- about with samples and solicited orders which he sent to his principal,

. '
I ' ^ and the principal shipped the goods to the purchasers.

"^^^fj /j\ ^^^- Roger Shermafi, for plaintiff in error ; Jfr. George A. Chase,

f^ ttdt.
xA^w fQj. defendant in error.

njhc^ o< Mr. Justice Brewer, after stating the case, delivered the opinion

u Lirf ^^ ^^'^ court.
I "^

\j The question in this case is whether a manufacturer of goods, which

^^ AzA<.^ir^
~
are unquestionably legitimate subjects of commerce, who carries on h is

1 See Stockton v. Bah. ^ N. Y. R. R. Co., 32 Fed. Rep. 9.— Ed.
'^ The statement of facts is shortened. — Ed. /? t^rTjruLh.
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business of manufacturing in one State can send an agent into another
(!^,^^^,_,^_^^^^

State to solicit orders for the products of liis mtmufactory witliout

paying to the latter State a tax for the privilege of thus trying to se ll

his good s.

It is true , in the present case, tlie tax is imposed only for selling to

persons other than manufacturers and licensed merchants ; but if the

State can tax for the privilege of selling to one class, it can I'or sel l-

ing to another, or to all . I n either case it is a restriction on the risj:ht

to sell, and a burden on lawful commerce between the citizens of two

States. It is as much a burden upon commerce to tax for the privi-

lege of selling to a minister as it is for that of selling to a merchant.

I t is true^ also, that the tax imposed is for selling in a particular

manner, but a regulation as to the manner of sale, whether by sample

qr not, whether by exhibiting samples at a store or at a dwelling-

house, is surely a regulation of commerce. It must be borne in mind

that the goods which the defendant was engaged in selling, to wit,

pictures and picture frames, are open to no condemnation, and are

unchallenged subjects of commerce. There is no charge of dealing

in obscene or indecent pictures, or that the pictures, or the frames,

were in anj' manner dangerous to the health, morals, or general wel-

fare of the community. It must also be borne in mind that the ordi-

nance is not one designed to protect from imposition and wrong either

minors, habitual drunkards, or persons under an^' other affliction or

disabilit}'. There is no discrimination except between manufacturers

and licensed merchants on the other hand, and the rest of the com-

munity on the other, and unless it be a matter of just police regula-

tion to tax for the privilege of selling to manufacturers and merchan ts

,

it cannot be to tax for the privilege of selling to the rest of the com-

munity . The same observation ma}' also be made in respect to the

places and manner in which the sales were charged to have been made.

I t is as much within the scope of the police power to restrain parties

from going to a store or manufactory as from going to a dwelling-

house for the purposes of making a' sale. We do not mean to say that

none of these matters to which we have referred to are within the

reach of the police power ; but simply that the conditions on the one

side are no more within its reach than those on the other, so that if,

under the excuse of an exercise of the police power, this ordinance

can be sustained, and sales in the manner therein named be restricted,

by an equally' legitimate exercise of that power almost any sale could

be prevented.

B ut again, this license does not purpoil to be exacted in the exercise

of the police, but rather of the taxing power. The statute under

which the ordinance in question was passed is found in Laws of

Pennsylvania, 1874, pages 230 to 271. Clause 4 of section 20, page

239, grants authority' "to lev}' and collect license taxes on . . , haw-

kers, pedlers, . . . merchants of all kinds, . . . and regulate the same
by ordinance."



2158 BRENNAN V. TITUSVILLE. [CIIAP. X.

The ordinance itself is entitled " An ordinance to provide for the

levy and collection for general revenue purposes of annual license

taxes in the city of Titusville,'' and the special section requires a

license for transacting business, the license being graded in amount

by the time for which it is obtained. This license, therefore, the

failure to take out which is the offence complained of, and for >Yhich

defendant was sentenced, is a license for " general revenue i)urposes
"

within the very declarations of the ordinance. Even if those decla-

rations had been the reverse, and the license in terms been declared

to be exacted as a police regulation, that would not conclude this ques-

tion, for whatever may be the reason given to justify, or the power

invoked to sustain the Act of the State, if that Act is one wluch

trenches directly upon that which is within the exclusive Jurisdict ioii

of the national government, it cannot be sustained. Thus, in N^eiv

Orleans Gas Co. v. Louisiana Light Co.., 115 U. S. 650, 6G1, this

court, b}' Mr. Justice Harlan, said

:

'-'• Definitions of the police power must, however, be taken, subject

to the condition that the State cannot, in its exercise, for any purpose

whatever, encroach upon the powers of the general government, or

rights granted or secured by tlie supreme law of the land.

" Illustrations of interference with the rightful authority of the gen-

eral government by State legislation which was defended upon the

ground that it was. enacted under the police power, are found in cases

where enactments concerning the introduction of foreign paupers, con-

victs, and diseased persons, were held to be unconstitutional, as con-

flicting, by their necessar}' operation and effect, with the paramount

authority of Congress to regulate commerce with foreign nations, and

among the several States. In Henderson, &c. v. Mayor of New York,

92 U. S. 259, the court, speaking by Mr. Justice; Miller, while de-

clining to decide whether in the absence of action by Congress, the

States can, or how far the}- may, by appropriate legislation, protect

themselves against actual paupers, vagrants, criminals, and diseased

persons, arriving from foreign countries, said, that no definition of tlie

police power, and ' no urgency for its use can authorize a State to

exercise it in regard to a subject matter which has been confided ex-

clusively to the discretion of Congress b}' the Constitution,' p. 271.

Cfiy Lung v. Freeman., 92 U. S. 275. And in Railroad Co. v.

Husen, 95 U. S. 465, Mr. Justice Strong, delivering the opinion of

the court, said that * the police power of a State cannot obstruct

foreign commerce or interstate commerce beyond the necessity for its

exercise ; and, under color of it, objects not within its scope cannot

be secured at the expense of the protection afforded by the Federal

Constitution,' pp. 473, 474." . . . [Here follow passages to the same
effect from other cases.]

Because a license may be required in the exercise of the police

power, it does not follow that every license rests for its validity upon
such police power. A State may legitimately make a license for the
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k "jv privilege oT doing n, business one means of taxation, and that such was

\r^ the purpose of this ordinance is obviou s, not merely from the fact tha t

in the title it is declared to be for general ^* revenue purposes ," but also

(^ from the further fact that, so far as ue are informed by any quotation

from or references to any |)art of the ordinance, there is no provision

for any supervision, control, or regulation of any business for wh ich

by the ordinance a license is required . In other words, so far as this

record discloses, tliis ordinance sought simply to make the various

classes of business named therein pay a certain tax for the general

revenue of the city.

E

v

en if it be that we are concluded by the opinion of the S-upreme
, Court of the State that this ordinance was enacted in the exercise of

X '^ ^ the police power, we are still confronted with the ditiicult question as

^^ to how far an Act held to be a police regulation, but which in fact

j^ \^ affects interstate commerce, can be sustained. It is undoubtedl}- true

,V ..that there are many police regulations which do affect interstate com-

IV^ t merce, but which have been and will be sustained as clearly- within

h y the power of the State ; but we think it must be considered, in vievv^

r>^ of a long line of decisions, that it is settled that nothing which is a
^

direct burden upon interstate commerce can be imposed by the State

w itliout the assent of Congress, and that the silence of Congress in

respect to any matter of interstate commerce is equivalent to a decla-

ration on its part that it should be absolutely free.

That this license tax is a direct burden on interstate commerce is

not open to question. . . . [Here follows a statement, with quotations,

of several cases.]

Within the reasoning of these cases it must be held tl^at tlie license

ta x, imposed upon the defendant was a direct burden on interstate

commerce, and was, therefore, beyond the power of the Sta te.

The case of FicMea v. Shelby County

^

145 U. S. 1, is no depar-

ture from the rule of decision so firmly established b}' the prior cases.

At least, no departure was intended, though as shown by the division

in the court, and by the dissenting opinion of Mr. Justice Harlan, the

case was near the boundary line of the St.ntp's power. . . .

The tax imposed was for the privilege of doing a general commis-

sion business within the State, and whatever were the results pecu-

niaril}' to the licensees, or the manner in which they carried on

business, the fact remained unchanged that the State had, for a

stipulated price, granted them this privilege. It was thought by a

majority of the court that to release them from the oblig-ntinns of fh^ir

bonds on account of the accidental results of the year's business was

refining too much, and that the plaintiffs who had souo-Jit the pi-i v i

-

lege of engaging in a general bu.siness should be bound by the con-

tracts which they had made with the State therefor. In the opinion

in that case, by the Chief Justice, the authorities which are referred to

in this opinion were cited, and the general rule was announced as is

here stated. "We only refer thus at length to that case to show the

if'
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distinction between it and this case, and to notice tbat in the opinion

was reaffirmed the proposition that " no State can levy a tax on inter-

state commerce in any form, whether by way of duties laid on the

transportation of the subjects of that commerce, or on the. receipts

derived from that transportation, or on the occupation or business of

carrying it on."

For these reasons the judgment of the Supreme Court of the State

of Pennsylvania is Jieversed.^

yi- In Litxtoji v. The North Ricer Bridge Co., 153 U. S. 525 (1894),

C^-t^. on error to the United States Circuit Court for New Jersey, the de-

^^-/^ fc-ndant, incorporated by Act of Congress of July 11, 1890, petitioned,

^l^l^'*'^-^^^^^^ under the statute, for commissioners to assess damages for taking

/TytreL^^ "^ land for the approaches to its bridge across the Hudson and North

river, between New York and New Jersey. The commissioners were

appointed and made an award. The plaintiff in error objected toA/^^V^
/7 y "I'

I

— - — — " "

myiyifU'^ accepting the award, alleging the unconstitutionality of the Act ; but

J (jA-L. the court gave judgment against her.

y^ ^^yKo^^^^ Mr. Justice Gray, after stating the case, delivered the opinion of

•i^ad -^^^^"^-^ The validity of the Act of Congress incorporating the North River

jl^^y\Jjji Bridge Company rests upon principles of constitutional law, now
V A _ established beyond dispute.

The Congress of the United States, being empowered by the Con-

"XK-aAcx-*^^ stitution to regulate commerce among the several States, and to pass

f\An^ all laws necessary or proper for carrying into execution any of the

powers specifically conferred, may make use of any appropriate means
(X^^^cK ^y^

j-Qj, ^j^jg gj^^^j _ Congress, therefore, may create corporations as appro-

XuU^ /^I'^^i/^- priate means of executing the powers of government, as, for instance, a

^.^ r bank for the purpose of carrying on the fiscal operations of the United
- ^,<Xa>^>.x^^

. States, or a railroad corporation for the purpose of promoting com-

merce among the States. McGxdloch v. Maryland, 4 AVheat. 316,

411, 422 ; Osborn v. Bank of United States, 9 Wheat. 738, 861, 873 ;

Pacific Railroad Removal Cases, 115 U. S. 1, 18 ; California v.

JPacific Railroad, 127 U. S. 1, 39. Congress has likewise the power,

exercised earlj' in this century b^' successive Acts in the case of the

Cumberland or National Road fi'om the Potomac across the Alleghe-

nies to the Ohio, to authorize the construction of a public highwa}'

connecting several States. See Indiana v. United States, 148 U. S
148. And whenever it becomes necessary, for the accomplishment o f

1 In Com. V. Harmel, 30 Atl. Eep. 1036 (Pa. 1895), the court (Williams, J.), after

referring to the case in the text, remarks :
" We isubmit, witii great respect, that the

control of no branch of retail trade has been confided exclusively to Congress by the

Constitution, and that the interstate commerce clause was never intended to do more
than keep the great channels of commerce open, and to guard against such obstruc-

tions as State custom-houses, State inspections, State taxes, and the like, on goods
passing from manufacturer or wholesaler in one State to retail dealer or consumer in

another."— Ed.

I
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In the case of Emert v. Missouri , decided by the Supreme Court of the United HkolK "^^ IA^-a^*

States on March 4, 1895 (too late for insertion in this book), on error to the Supreme /,a^^ cKaJt\
Court of Missouri (103 Mo. 241), a statute of that State was upheld which required ^ </ ,

pedlers to take out a license, and provided that there be " levied and paid on al l A^-^ UV»»*^

pedlers' licenses a State tax " of varying amounts ; in such a case as this, twenty ^^^JcA.XiH''/^ "^-^

dollars for every period of six mon ths. The statute also allowed a county tax of an -^
equal amount. The defendant had been convicted, under this statute, of selling a ^/^ ^~\^^
sewing-machine without a license, as agent for the Singer Manufacturing Company. >C>^^yL^^<^ iA>«-^

a. New Jersey corporation. In the course of a unanimous opinion . Gray, J., for the^yv^ c^ynt-t^(A^
court, said :

" The defendant's occupation was offering for sale and selling sewing- /j i

machines, by going from place to place in the State of Missouri, in a wagon, with- yi^jylAJ /^^*^^~

out a license. K There is nothing in the case to show that he ever offered for sale j./ff U) tMj.

any machine that he did not have with him at the time.> His dealings were neither (j^ j
accompanied nor followed by any transfer of goods, or of any order for their trans - t&yyiAAy^'i

f^^^^^"

fer, from one State to another ; and were neither interstate commerce in tlieni.selves. ^j ^ jH^ ^X^tx
nor were they in any way directly connected with such commerce. The only biisi -

\)

ness or commerce in which he was engaged was internal and domestic ; and, so far cx,^ AJ(/t^ (Xy\J

as appears, the only goods in which he was dealing had become part nf thp mass nf ^.
J^jJUajl

property within the State.//Botli the occupation and tlie goods, therefore, were sub- *^ 't'C-^ Q:i.^n-'-^^-^

ject to the taxing power, and to the police power, of the State. // /D^mA/tA.
" The statute in question is not part of a revenue law. It'^iakes no discrimina-/

tion between residents or products of Missouri and those of other States : and man i- "^i-^j^j^/^u Ia^ol/^

fests no intention to interfere, in any way, with interstate commerce. Its object, in i ."U«yv\/i,./>.

requiring peddlers to take out and pay for licenses, and to exhibit their licenses, on ^^'^^ c\^-^^

demand, to any peace officer, or to any citizen householder of the county, appears to yuA^ o^jJfcvN/v
'^'^

have been to protect the citizens of the State against the cheats and frauds, or even i / rx
thefts, which, as the experience of ages has sliown, are likely to attend itinerant and u^-^^^ c\mjc/v

irresponsible peddlina from place to place and from door to door. ^ thT,JLx/\
" If this question were now brought before this court for the first time, there could J^ >

hardly be a doubt of the validity of the statute. But it is not a new question in this O'vaaZa- ,
^

court. The decision at October term, 1879, in the case reported as Machine Co. v. /Qj(<C{ ilA*^"^'
Gage, 100 U. S. 676, affirming the judgment of the Supreme Court of Tennessee in

Howe Machine Co. v. Gage, 9 Baxter, 518, is directly in point." —7^7^
The examination of the earlier and later cases, which follows the foregoing pass^ / •

age,ige, is instructive.— Ed.
y / j - -^ > 'i^ /:vZx^^t'^'^

.^C^i.-^
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an \- object within the authorit}- of Congress, to exercise the ri.2;ht o f

eminent domain and take private lands, making just compensation tOj

the owners. Congress may do this, with or witliout a concurrent Act]

of^ tlie State in which the lands lie. Vcui Urocklin v. Tennessee, 1 1

7

U. S. 151, 154, and cases cited; Cherokee Nation v. Kansas Hailway^l

135 U. S. 641, 656.

From these premises, the conclusion appears to be inevitable that,

although Congress may, if it sees fit and as it has often done, recognize

and approve bridges erected by authority of two States across navi-

gable waters between them, it may, at its discretion, use its sovereign

powers, directly or through a corporation created for that object, to

construct bridges for the accommodation of interstate commerce by

land, as it undoubtedlj' ma}' to improve the navigation of rivers for

the convenience of interstate commerce b}- water. 1 Hare's Constitu-

tional Law, 248, 249. See Acts of July 14, 1862, c. 167; 12 Stat.

569 ; February 17, 1865, c. 38; 13 Stat. 431 ; July 25, 1866, c. 246;

14 Stat. 244 ; March 3, 1871, c. 121, § 5 ; 16 Stat. 572, 573 ; June 16,

1886, c. 417; 24 Stat. 78.

The judicial opinions cited in support of the opposite view are not,

having regard to the facts of the cases in which the}' were uttered, of

controlling weight.

Mr. Justice McLean, indeed, in an opinion delivered by him in the

Circuit Court, by which a bill by the United States to restrain the con-

struction of a bridge across the Mississippi River was dismissed, no

injury to property of the United States and no substantial obstruction

to navigation being shown, and there having been no legislation by

Congress upon the subject, took occasion to remark that " neither

under the commercial power, nor under the power to establish post

roads, can Congress construct a bridge over a navigable water ;
" that

" if Congress can construct a bridge over a navigable water, under the

power to I'egulate commerce or to establish post roads, on the same
principle it may make turnpike or railroads throughout the entire

country;" and that " the latter power has generally been considered

as exhausted in the designation of roads on which the mails are to be

transported ; and the former by the regulation of commerce upon the

high seas and upon our rivers and lakes." United /States v. Hailroad

Bridge Co., 6 McLean, 517, 524, 525.

The same learned justice repeated and enlarged upon that idea in his

dissenting opinion in Pennsylvania v. Wheeling Bridge, 18 How. 421,

442, 443, where, after the Wheeling Bridge, constructed across the

Ohio River under an Act of the State of Virginia, had by a decree of

this court, at the suit of the State of Pennsylvania, been declared to ])e

in its then condition an unlawful obstruction of the navigation of the

river, and in conflict with the Acts of Congress regulating such navi-

gation, and therefore ordered to be elevated or abated, Congress

passed an Act, declaring the bridge to be a lawful structure in its tlien

position and elevation, establishing it as a post road for the passage
VOL. II. — loG
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of the mails of the United States, autliorizing tlie corporation to have

and maintain the bridge at that site and elevation, and requiring the

captains and crews of all vessels and boats navigating the river to

regulate tlie use thereof, and of an}- pijjcs or chimneys belonging

thereto, so as not to interfere with the elevation and construction of

the bridge. Act of August 31, 1852, c. Ill, §§ G, 7; 10 Stat. 112.

But the majority of this court in that case held that "the Act of

Congress afforded full authority to the defendants to reconstruct the

bridge." 18 How. 436. Mr. Justice Nelson, in delivering its opinion

said :
" We do not enter upon the question, whether or not Congress

possess the power, under the authority of the Constitution to establish

post offices and post roads, to legalize this bridge ; for, conceding that

no such powers can be derived from this clause, it must be admitted

that it is, at least, necessaril}- included in the power conferred to

regulate commerce among the several States. The regulation of

commerce includes intercourse and navigation, and, of course, the

power to determine what shall or shall not be deemed in judgment of

law an obstruction to navigation ; and that power, as we have seen,

has been exercised consistently with the continuance of the bridge."

18 How. 431, And Mr. Justice Daniel, in a concurring opinion, sus-

taining the validitj- of the Act of Congress, said: " The}- have regu-

lated this matter upon a scale by them conceived to be just and im-

partial, with reference to that commerce which pursues the course of

the river, and to that which traverses its cliannel, and is broadlv dif-

fused through the countr}-. The}- have at the same time, b}- what they

have done, secured to the government, and to the public at large, the

essential advantage of a safe and certain transit over the Ohio." 18

How. 458. A similar decision was made in The Clinton Bridge, 10

Wall. 454. See also Miller v. New York, 109 U. S. 385.

In the cases, cited at the bar, of The Passaic JSridges, 3 Wall.

appx. 782, decided by Mr, Justice Grier in the Circuit Court, and of

Gilman v. Philadelphia, 3 Wall. 713, and Wright v. Nagle, 101 U. S.

791, in this court, the bridge in question had been erected under

authorit}- of a State and was wholly within the State, and no question

arose, or was considered, as to the power of Congress, in regulating

interstate commerce, to authorize the erection of bridges between tw'o

States.

But in Stockton v. Bhltimore & Neio York Pailroad, 32 Fed. Rep.

9, Mr. Justice Bradley, sitting in the Circuit Court, upheld the con-

stitutionality of the Act of Congress of June 16, 1886, c. 417, author-

izing a corporation of New York and one of New Jersey to build and
maintain a bridge, as therein directed, across the Staten Island Sound
or Arthur Kill. 24 Stat. 78. The reasons upon which the decision in

that case rested w-ere, in substance, the same as were stated by that

eminent judge in two opinions afterwards delivered by him in behalf of

this court, in which the power of Congress, by its own legislation, to

confer original authority to erect bridges over navigable waters, when-

I
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ever Congress considers it necessarv to do so to meet the demands of

interstate commerce by land, is so clearh- demonstrated as to render

further discussion of the subject superfluous.

In Willamette Bridge v. Ilntch, 12o U. S. 1, in which it was hold

that section 2 of the Act of February 14. 1859, c. 33 (11 Stat. 383),

for the admission of Oregon into the Union, providing that "all the

navigable waters of the said State shall be common highways, and

forever free, as well to the inhabitants of said State as to all other

citizens of the United States," did not prevent the State, in the al)sence

of legislation by Congress, from authorizing the erection of a bridge

over such a river, Mr. Justice Bradley, speaking for the whole court,

said :
" And although, until Congress acts, the States have the plenary

power supposed, yet, wlien Congress chooses to act, it is not concluded

by anything that the States, or that individuals by its authority or

acquiescence, have done, from assuming entire control of the matter,

and abating any erections that ma}' have been made, and preventing

any others from being made, except in conformit}' with such regula-

tions as it mav impose. Tt is for this reason, namel}', the ultimate

(though yet unexerted) power of Congress over the whole subject-

matter, that the consent of Congress is so frequentl}' asked in the

erection of bridges over navigable streams. It might itself give

original authorit}' for the erection of such bridges, when called for b}'

the demands of interstate commerce by land ; but in many, perhaps the

majority of cases, its assent onl^' is asked, and the primary authorit}'

is sought at the hands of the State. '^ 125 U. S. 12, 13.

In California v. Pacific Railroad, 127 U. S. 1, it was directl}'

adjudged that Congress has authority, in the exercise of its power to

regulate commerce among the several States, to authorize corporations

to construct railroads across the States, as well as the Territories of the

United States ; and Mr. Justice Bradle}", again speaking for the court,

and referring to the Acts of Congress establishing corporations to build

railroads across the continent, said : "It cannot at the pi'esent da}' be

doubted that Congress, under the power to regulate commerce among
the several States, as well as to provide for postal accommodations and

militar}' exigencies, had authority to pass these laws. The power to

construct, or to authorize individuals or corporations to construct,

national highways and bridges from State to State, is essential to the

complete control and regulation of interstate commerce. Without

authority in Congress to establish and maintain such liighways and

bridges, it would be without authority to regulate one of the most im-

portant adjuncts of commerce. This power in former times was

exerted to a ver\' limited extent, the Cumberland or National Road
being the most notable instance. Its exertion was but little called for,

as commerce was then mostl}' conducted b}- water, and many of our

statesmen entertained doubts as to the existence of the power to estab-

lish ways of communication b}' land. But since, in conseqnence of the

expansion of the country, the multiplication of its products, and the
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invention of railroails and locomotion by steam, land transportation

has so vastly increased, a sonnder consideration of the snbject has

prevailed, and led to the conclusion that Congress has plenary power

over the whole subject. Of course, the authority of Congress over the

Territories of the United States and its power to grant franchises

exercisable therein, are, and ever have been, undoubted, lint the

wider power was ver}' freely exercised, and much to the general satis-

faction, in the creation of the vast system of railroads connecting the

East with the Paciflc, traversing States as well as Territories, and

emploving the agency of State as well as Federal corporations. 127

U. S. 39,^40.

The Act of Congress now in question declares the construction of

the North River Bridge between the States of New York and New
Jersev to be "in order to facilitate interstate commerce;" and it

makes due provision for the condemnation of lands for the construc-

tion and maintenance of the bridge and its approaches, and for just

compensation to the owners, which has been accordingh' awarded to

to the plaintiff in error.

In the light of the foregoing principles and authorities, the objec-

tion made to the constitutionality of this Act cannot be sustained.—~~ '

J
Judgment affirmed.

"UW v^^o^^ COVINGTON AND CINCINNATI BRIDGE CO. v. KENTUCKY.

^'^^'^^''vj' Supreme Court of the United States. 1894.

yU ((LLu) aa^ ^
[15^ u ,5 204.] 1

\x\j!;^sC/i^ ti*^ Error to the Kentucky Court of Appeals. The plaintiff in error

(/i
-A -n-,

incorporated by Kentucky in February, 1840, was indicted for collect-

\^iA. ^^ ing illegal tolls, and for other acts in violation of a Kentucky statute of

^^^/( . )U.*-^^ 1890. The Act of incorporation, by its third section, required a,con-

,
• ly^AxJe^v^ firmation of the Act by Ohio, before books of subscription were opened.

l^y^ By its eighth section it gave the company the right to fix and collect

-^-^jL*. -Ct^-*^*-^^ tolls, with a duty of making certain returns to the Legislature of Kcn-
• -+(^^njOt'^" tucky, and of reducing rates, if necessary, so as to keep the net profits

v^ ^ at a specified amount. In March, 1846, the company was incorporated

"jKuL \r^^\'^ ^y tli<^ Legislature of Ohio "with the same franchises, rights, and
y^ .privileges, and subject to the same duties and liabilities" specified in

\A/ ^-^ *<-CX
^]jp Kentucky incorporation ; and with a further proviso that '' nothing

^^ (^^^(x /t^BVt- herein contained shall be construed to take awa}' the jurisdiction of this

\ {\ .State to the centre of the said bridge, nor in anywise to acknowledge the

(\ (l.ou»j»'V;^>-^ jurisdiction of the Commonwealth of Kentucky- this side of the said

-k— -f^vjL •
centre." The Ohio Legislature in March, 1850, gave power to condemn

Ou<y^ cv '^i.-C-v^ AAs-ajJ< "Lt*" ^ The statement of facts is shortened-. -^ Ed.

ll
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the necessaiy lands on the Ohio side. The Legislature of Kentuckj' ^^ '^ i/m-'^^

afterwards, by four statutes, in 1856, 1858, 1861, and 1865, authorized ipTto^ a^^VK
the increase of capital stock, and the issue of preferred stock, and

t/CaJ»S-Cit. OiA.

b}' the last of these Acts reserved the right to cliange, alter, or amend '^^
,

the original charter, " but not so as to abridge, alter, or injure legal or /'v-*--*--'**^
[AaA^^-

equitable rights acquired thereunder;" but this reservation was ^'^' - L^-y/i^^j

pealed almost immediatelj', in the same year. Bv Act of Congress of /

February 16, 1865, the bridge was declared to be a lawful structure cl^ '6^3-^ (/l\.

and a post road for the conveyance of the mails of the United States. / ^
13 Stat. 431. The bridge was completed and opened for travel "MXi^^^^ t^iH^

January 1, 1867. JLa'tkcy-rMUAA. ~

In March, 1890, the Legislature of Kentucky passed an Act fixing —p. o-f Ci^u
maximum rates of toll, requiring the issue of tickets which should be

good in either direction, the keeping of an office, in Kentucky, con- - ZloAAAM^ i^^^

stantly open, and the conspicuous posting of the schedule of tol ls. _^ /?
^ i^j

The comjjany failed to obey this last statute, and was indicted there- ^^
(]

for. On demurrer to tlie indictment, accompanied b}' a statement of ^^ c\~t~^%. ^^^

facts, the demurrer was sustained. The Court of Appeals reversed the

judgment, and the case was thereupon heard below, without a jur}'. vL/VJ-vi-v^-^'v^^-^ •

Judgment was given against the compan}-, and was affirmed by the ^^^ ^^C^e^ /vv.-<^t~

Court of Appeals ; and, thereupon, the case was brought to this court
^ ~i-/~ -^

by writ of error. j^<iJUM\Ar~t^<»^

3Ir. Solicitor- General for \)\^mi\ftme.vrov ', Mr. William M. Ramsey^ ^hcc ckax-'Xx. (K
Mr. James W. Bryan, 3fr. John F. Fish, and Mr. Charles H. Fisk
were with him on his brief. 3Ir. William J. Hendrick, Attornej'- pC-foAX .^i^^^^

General of the State of Kentucky, and Mr. William Goebel, for defend- -a ^
ant in error. ^

n j /> '

Mr. Justice Brown, after stating the case, delivered the opinion of e-fYp- iMP^^^
the court. J t Jcirn^A.

This case involves the power of a State to regulate tolls upon a ^ ^'V^^p^ "P

bridge connecting it with another State , without the assent of Con - "^^ ffUyu~Oi''^^

~

gress, and without the concurrence of such other State in the proposed , _ -v -, ^/

lariff. tay-tt^--^ -^

The right of the Commonwealth of Kentucky to prescribe a schedule a^,^^^i:ttM. ''^^^t*^

of charges in this instance is contested, not only upon the ground that

such regulation is an interference with interstate commerce, but upon ^^ ryiA cui (KxAX)

the further ground that it impairs the obligation of the contract con - a^fr ttui

tained in the original charter of the com pau}'.
AXa^tK

The power of Congress over commerce between the States, and the / jr'ji ^^j (jkaJt

corresponding power of individual States over such commerce have ^^^^^

been the subject of such frequent adjudication in this court, and the {1l<^^.
relative powers of Congress and the States with respect thereto are so (]

well defined, that each case, as it arises, must be determined upon ^vU/^ o^O'^

principles already settled, as falling on one side or the other of the line c oyr^ A^'fs/^-'^'
of demarcation between the powers belonging exclusively to Congress, - '

H
and those in which the action of the State may be concurrent. The ^Vv*Ji A^tH''^'^^

adjudications of this court w ith rpgpppf tr> t1i<^ pnwQr nf fhn <i; t-nt.nra nvnv C/
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^X>^>- ^^-^"^^ ^^Ihc irpncnil subject of commerce arc divisible into three classes . Firs t,

< y
/vcoc -tlioi^e in wliicli the power of the State is exclusive ; second, tliose"in

/^^^'^^^y -^
^

'
^. hit-h the States may act in the absence of le^ishition l)y Conoress

;

tiiird. those in which tiic action of Congress is exclusive, and the S tates
t<>W ^

'i^

cannot interfci'e at al l.

Tlie first class, including all those wherein the States have ])lenarv

power, and Con<;ress h as no riglit to interfe re, concern the stri ctly

internal commerce of the State , and while the regulations of the State

may atfect interstate commerce indirectly, their bearing ui)on it is so

remote that it cannot be termed in an}- just sense an interference.

U n

d

er this power, the States may authorize the construction of h igh

-

way s, turn|)ikes. railways, and canals between points in the

State, and regulate the tolls for the use of the same,

Ma

same
Railroad v.

diarykmd, 21 ^Vall. 456 ; and may authorize the building of bridges

over non-navigable streams, and otherwise regulate the nnvignt.inn of

the strictly internal waters of the State, — such as do not, by them -

selves or by connection with other waters, form a continuous highway

over which commerce is or may be carried on with other States or for-

eign countrie s. Veazie v. Jloor, 14 How. 5G8 ; The Montello, 11

Wall. 411 ; s. c. 20 Wall. 430. This is true notwithstanding the fact

that the goods or passengers carried or travelling over such highwa}-

between points in the same State may ultimately' be destined for other

States, and, to a slight extent, the State regulations ma}- be said to

interfere with interstate commerce. The States may also exact a

bonus, or even a portion of the earnings of such corporation, as a con-

dition to the granting of its charter. Society for Savings v. Coite, 6

Wall. 594 ; Provident Institution v. JIassachusetts, 6 Wall, fill ; Ham-
ilton Company v. Massachtisetts, 6 Wall. 632 ; Railroad Comi')any v.

-/' <^A/^iiAO-^~
Maryland, 21 Wall. 456 ; Ashley v. Ryan, 153 U. S. 436.

A^^^ Congress has no power to interfere with police regulations relating

"fj/i cv^"^ exclusively to the internal trade of the States, United States v. Dewitt,
~

.
9 AVall. 41 ; Patterson v. Kentucky, 97 U. S. 501, nor can it by exact-

/\_^taxAxyv-<-^ ing a tax for carrying on a certain business thereb}' authorize such
IJ ~ business to be carried on within the limits of a State. License Tax

^ AxJ^^^ij-y^^- Cases, 5 Wall. 462, 470, 471. The remarks of the Chief Justice in

this case contain the substance of the whole doctrine :
" Over this,"

(the internal) "commerce and trade, Congress has no power of regula-

] tion nor any direct control. This power belongs exclusively to the

'*-^ [)' States. Xo interference b}' Congress with the business of citizens

transacted within a State is warranted by the Constitution, except such

as is strictly incidental to the exercise of powers clearly granted to the

legislature. The power to authorize a business within a State is plainly

repugnant to the exclusive power of the State over the same subject."

fjjjl^
C4K/^^^ It was at one time thought that the admiralty jurisdiction of the

United States did not extend to contracts of affreightment between
ports of the United States, though the voyage were performed upon
navigable waters of the United States. Allen v. Newberry, 21 How.

AA-'tX

I
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244. But later adjudications have ignored this distinction as applied y/^-
to tliose waters. The Belfast, 7 Wall G24, 641 ; The .Lottaicanna, 21 (3u>lxt-^

"Wall. 558, 587 ; Lord v. Steamship Co., 102 U. S. 541. ^^Lt^^ .tJH^

Under this power the States may also prescribe the form of all com- ^ /rA.»-

mercial contracts, as well as the terms and conditions upon which the ^^"^

internal trade of the State may be carried on. The IVade Mark Cases,- aJL ^ p^ "

100 U. S. 82. / ^ /^^^ -f^
Within the second class of cases— those of what may be termed ^ ^ ^<^-*~^

concurrent jurisdiction — are embraced laws for the regulation of ""^ ^J?%y6(y>-

.

pilots: Cooley v. Philadelphia Board of Wardens, 12 How. 299; y^ .

Steamship Company v. Joliffe, 2 Wall. 450; Ex parte McXiel, 13 ^/1<AAJ l-\^

Wall. 2oG ; Wilson v. JicNamee, 102 U. S. 572; quarantine and ^'(jijj^a
inspection laws and the policing of harbors : Gibbons v. Ogden, 9 -

I /v/ V"
AVheat. 1, 203; City of New York v. Jliln, 11 Pet. 102; Turner ^^^ Ip^
V. Maryland, 107 U. S. 38 ; 3Iorgan Steamship Co. v. Louisiana, 118 -Jlju^ V^

U. S. 455; the improvement of navigable channels : County of Mobile ^ /-fjTi
V. Kimball 102 U. S. 601 ; Esmnaba Co. v. Chicago, 107 U. S. 678; TwAi'^-^^*^

Huse V. Glover, 119 U. S. 543 ; the regulation of wharfs, piers, and Y^^^.,. tX^l

docks : Cannon v. Neio Orleans, 20 WaU. 577; Packet Company v. .

Keokuk, 95 U. S. 80 ; Packet Company v. St. Louis, 100 U. S. 423 ; /j/lypiA^^^^^^

Packet Company v. Catlettsburg, 105 U. S. 559 ; Transportation Corn-

2')any v. Parkersburg, 107 U. S. 691; Ouachita Packet Co. \. Aiken,

121 U. S. 444; the construction of dams and bridges across the navi-

gable waters of a State ; Willson v. Blackbird Creek 3Iarsh Co., 2 _^
Pet. 245; Cardicell \. American Bridge Co., 113 U. S. 205; Pound 'to /i,^o^^^^^^*''^f

V. Turck, 95 U. S. 459 ; and the establishment of ferries : Conway v. ^ j . i/ ^
Taylor's Executors, 1 Black, 603. U/^'IA/J.

Of this class of cases it was said by Mr. Justice Curtis in Cooley v. C4

Board of Wardens, 12 How. 299, 318 : " If it were admitted that the j
existence of this power in Congress, like the power of taxation, is com- jQyyViJxX^^^^^^

patible with the existence of a similar power in the vStatcs, then it —^^ /0-^=c^
would be in conformity with the contemj^orary exposition of the Con- *^/ U
stitution (Federalist, No. 32), and with the judicial construction, ^^ <tX ^t-^^ "

given from time to time b}" this court, after the most deliberate consid- -p- •

eration, to hold that the mere grant of such a power to Congress did
^^-^^-"^^^

not impl}' a prohibition on the States to exercise the same power ; that '^\A C^'Vt^

(r\^^S^^-

it is not the mere existence of sucli a power, but its exercise by Con- -(j i

gress, which may be incompatible with the exercise of the same power -^-^^ iL^n^'^^^

by the States, and that the States may legislate in the absence of Con-^ v^ /-f ^Ja.

gressional regulations." See also Sturges v. Crowninshield, 4 Wheat. ^ 0.

122,193. But even in the matter of building a bridge, if Congress chooses IajJJ ttf'^

to act, its action necessarih- supersedes the action of the State. Penn- . ,

sylvania v. Wheeling and Belmont Bridge Co., 18 How. 421. A s Zi^^ -^^^"^^'^ '

matter of fact, the building of bridges over waters dividing two States it j[j^

is now usually done by Congressional sanction. Under this power th e '\^
States may also tax the instruments of interstate commerce as it taxes \fl^ Iprf^'^

other similar property, provided such tax be not laid upon the com -

merce itself. An

(L A^^^L-e^ JL^i^^y^JJl^ CK. Aa^->Xc td -^CL^u^ ^U^^^^^ pJiA.
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(X U^^-*'^-'^::^ But wherever such laws, instead of bein.^ of a local nature and not

. - affecting interstate commerce but incidentally, a re national in their
/v ^(^^^^^

cha racter, tite non-action of Congress indicates its will that such com -

l/u^^/JLa'^wa nierce shall be free and untraninielled, and the case falls witliin the

'VjT^^ oj f- th ird class— of those. laws wherein the Jurisdiction of Congress is ex-

*A' elusive. Brown v. Houston, 114 U. S. G22 : JJoivman v. Chica go. &c.

.1 Ra ihco]^ 1 25 U. S. 465. S ubject to the exceptions above specified, as
(^^^^^^'^^^^^

belonging to the first and second classes, the States have no right to

f\*jeAjt\ Kc>-v< impose restrictions, either by way of taxation, discrimination, or regula-

a^t1>^ktt'<
tion, upon commerce between the State s. That, while the States have

the rij^ht to tax the instruments of such commerce as other property of

A-' /^^'"^ like cxlescription is taxed, under the laws of the several States, they

'y '' have no rio:lit to tax such commerce itself, is too well settled even to

J[i(X.j^r{^ ^U-^ff^ justify the citation of authorities. The proposition was first laid down

, , /o in Crandall v. Nevada, 6 Wall. 35, and has been steadily adhered to

j^ ~\^ C^U^A.^
, gjj.,(jg_ That such power of regulation as they possess is limited to ma t-

ters of a strictly local nature, and does not extend to fixing tarifi's upon

passengers or merchandise carried from one State to another, i s also

Rptt.lod by more recent decisions, although it must be admitted that

cases upon this point have not always been consistent.

^^JlKj^/\Aji(i ^ The question of the power of the States to lay down a scale of

gA 1 charges, as distinguished from their power to impose taxes, was first

CM^"^^^ squarely presented to the court in Munn v. Illinois, 94 U. S. 113. . . .

-x^
/x^c^f

Tiiat the decision does not necessarily imply a power in the States to

- L prescribe similar regulations with regard to railroads and other corpora-
^l^^XAA^ <.>V^

. ^JQj^g directly engaged in interstate commerce is evident from the

\\ ' (eA~t^ remarks of the Chief Justice, p. 135, in delivering the opinion of the
^^^^

. court. . . . Tlie principle of this case has been recently affirmed in

f^^juJr\^^ Buddy. Neio York, 143 U.S. 517, and reaffirmed in Brass v. JVorth

jJyjyX Dakota, 153 U. S. 391, though not without strong opposition from a

\j^ .. minority of the court. . . . [Here follow statements of the cases of C
xiA^^r^^^^^^'^jM^- <t- Q. R. R. V. loioa, supra, p. 1978 n. ; Peik v. G. & N. W. Ry.,

\^
f

-^ supra, p. 1975; Ruggles v. Ill, 108 U. S. 526; Hall v. De Cuir,

"yUj-^v ^"^ supra, p. 1981, and R. R. Com. Cases, supra, p. 1733.]

^ft a_ The prior cases were all reviewed, and the subject exhaustivel}'

^;r <^^-C^
' considered in the Wabash &c. Railway v. Illino is, 118 U. S.

557. . . . The substance of the opinion was that, if the prior

cases were to be considered as laying down the principle that the

States might regulate the charges for interstate traffic, the}' must

be considered as overruled . See also Bo^oman v. Chicago, dbc. Bail-

wag, 125 U. S. 465. In none of the subsequent cases has any disposi-

tion been shown to limit or qualify the doctrine laid down in the

Waf}ash Case, and to that doctrine we still adhere.

The real question involved here is whether this case can be distin-

gu ished from the Wabash Case . That involved the right of a single

S tate to fix the charge for transportation from the interior of such State
to places in other .States. This case involves the right of one State

I
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to fix charoes for the transportation of persons and property ove

r

a bridge connectin*; it with another State, without tlie assent of Con-

gress or such other State, and thus involving the fiirtlier inquiries, first,

w betlier sucli trutlic across the river is interstate coniinerce

;

and,

Second, whether a bridge can be considered an instrument of such

coniinerce.

The first question must be answered in the aflSrinative upon the

authority of Gloucester Ferry Co. v. Pennsyloania, 114 U. S. 19G, in

whieii the State of Pennsylvania attempted to tax the capital stock of a

corporation whose entire business consisted in ferrying passengers and

freight over the river Delaware between Philadelphia, in Pennsylv^ania,

and Gloucester, in New Jersey. This traffic was held to be interstate

commerce, and, inasmuch as it appeared that the ferr}' boats were

registered in New Jersey and were ttixable there, it was held that

there was no pro^jcrt}- held b}' the company wiiich could be the subject

of taxation in Pennsylvania, except the lease of a wharf in that State.

"Congress alone," said the court (page 204), *' therefore, can deal

with such transportation ; its non-action is a declaration that it shall

remain free from burdens imposed b\' State legislation. Otherwise,

there would be no protection against conflicting regulations of different

States, each legislating in favor of its own citizens and products and

against those of other States." If, as was intimated in that case, inte r-

state commerce means simply commerce between the States, it must

apply to all commerce which crosses the State line, regardless of the

distance from which it comes or to which it is bound, before or after

crossing such State line, — in other words, if it be commerce to send

goods from Cincinnati, in Ohio, to Lexington, in Kentucky, it is equall}'

su ch to send goods or to travel in person from Cincinnati to Covington ;

and while the reasons which influenced this court to hold in the Wabash
Case that Illinois could not fix rates between Peoria and New York
ma}' not impress the mind so strongl}' when applied to fixing the rates

of toll upon a bridge or ferry, the principle is identically the same, and,

at least in the absence of mutual or reciprocal legislation between the

two States, it is impossible for either to fix a tariff of charges.

W ith reference to the second question, an attempt is made to d istin-

guish a bridge from a ferry boat, and to argue that while the latter i s

an instrument of interstate commerce, the former is not . Both are,

however, vehicles of such commerce, and the fact that one is movable

and the other is a fixture makes no difference in the application of the

rule. Commerce was defined in Gibbons v. Ogden., 9 Wheat. 1, 189,

to be "intercourse," and the thousands of people wlio daily pass and
repass over this bridge may be as truly said to be engaged in commerce

as if they were shipping cargoes of merchandise fiom New York to

Liverpool. While the bridge company is not itself a common carrier,

it affords a highway for such carriage, and a toll upon such bridge is as

much a tax upon commerce as a toll u|)on a turnpike is a tax upon the

traffic of such turnpike, or the charges upon a ferry a tax upon t li

e
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Q eonimuce across a river. A tax laid tii)on those wlio do the business

/^ Q[y\jf^ "tb of coniiiion carriers U|)()n a certain l)ridge is as """^'^^ ^ tax upon tlie

~- ^ Cj commerce of that bridj^e as if the owner of the bridge were himsel f a

Z^-^'-^-^^'^y common carrier.

>^ /V<.At*vC.* ],ct us examine some of the cases which are supposed to countenance

^ the doctrine tliat ferries and bridges connecting two States arc not

/V€ (y^-^^ instruments of commerce between such States in such sense as to ex-

/Y<2,,^«_XAcnipt them from State control. In Conway v. Taylor's Executorn, 1

lilaclc, G03, a ferry franchise on the Ohio was held 'to be grantable

Jrn^^^ "t^ under the laws of Kentucky to a citizen of that State who was a riparian

1L'\\ owner on the Kentucky side. It was said not to be necessary to the

.'TA^t'-v validity of the grant that the grantee should have the right of landing

y? CiOA.'^ on the other side, or beyond the jurisdiction of the State. The opin-

^ ion, however, did not pass upon the question of the right of one State

r\^j;4- ^~^ , to regulate the charge for ferriage, nor does it follow that because a
'

State may authorize a ferry or bridge from its own territory to that of

-^JIjUaaM^ another State, it may regulate the charges upon such bridge or ferry.

"3^'

/v/-^-^'

"t^A'
^ (j^^^ A State may undoubtedly create corporations for tlie purpose of bui ld-

'^^
ing and running steamships to foreign ports, but it would liard ly be

/^^ip^^^-^-*-^-^ claimed that an attomi)t to fix a scale of charges for the transi)ortation

0\ of persons or mopertv to and from such foreign ports would not be

^*^y^l{ a regulation of commerce and beyond the constitutional power of the

AaX^ «/^>'
stuto. It is true the States have assumed the right in a number of

\1 gt Jj^ instances, since the adoption of the Constitution, to fix tiie rates or
/^^'^^^'^

tolls upon interstate ferries and bridges, and perhaps in some instances

///VOa^c*-^ have been recognized as having the authority to do so by the courts of

A it f the several States. But we are not aware of any case in this court

JtXMA. \M^^ where such right has been recognized. Of recent years it has been the

/yv>vv rt^^cXZiM, custom to obtain the consent of Congiess for the construction of

bridges over navigable waters, and by the seventh section of the Act

'V^cxk ^^^^^. of S^eptember 19,''l890, c. 907, 2G Stat. 42G, 454, it is made unlawful

J
'

i,}f\ \Xfi>uuX\.o begin the construction of any bridge over navigable waters, until the

(r-*-^^^"^
. location and plan of such bridge have been approved by the Secretary

Q^—A (K.A^^^*^ci{ War, who has also been in frequent instances authorized to regulate

^ . the tolls upon such bridges, where they connected two States. So, too,

^M-CfviA/'^ in Wiyglns Ferry Company v. East St. Louis., 107 U. S. 365, it was

\ Lfi held that a State had the power to impose a license fee, either directly

\^JtM'\^ VAM.
^j, tijrQj^gjj fy^Q f^f itg municipal corporations, upon ferry-keepers living

\ ^jJ in the State, for boats which they owned and used in conveying from

/|^ V> a landing in the State passengers and goods across a navigable river to

r^A (K l.r^
another State. It was said that " the levying of a tax upon vessels or

^ 7\
'

other water-craft, or the exaction of a license fee by the State within

rX PjCuuiaa^/^^ '^'^''' ^^^^ property subject to the exaction has its sitits., is not a regu-

lation of commerce within the meaning of the Constitution of the United

/ / ri States."' Obviously the case does not touch the question here involved.
^^I/4a^ \aa^

Upon the other hand, however, it was held in Moran v. New Orleans,

r\J^ (kJ^S-^^ ^^2 U. S. 69, that a municipal ordinance of New Orleans imposing a
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license tax upon persons owning and running- tow-boats to and from

the Gulf of Mexico was void as a regulation of commerce.

I t is clear tliat the State of Kentucky, by the statute in question,

attempts to reach out and secure for itself a right to prescribe a rate of

toll auulicable not only to persons crossing from Kentucky to Ohio , but

from Ohio to Kentucky, a right which i)ractically iniUifies the co rre-

sponding right of Ohio to (ix tolls from he r own State. Itis obvious

that the bridge could not have been built without the consent of O iiio,

since the north end of the bridge and its abutments rest u|)on Ohio

soil

;

and without authority from that State to exercise the righ t of

eminent domain, no laud could have been acquired for that |)uri)ose .

It follows that, if the State of Kentucky has the right to regulate the

travel ui)on such bridge and fix the tolls, the State of Ohio has the

same right, and so long as their action is harmonious there may be n

o

room for friction between the States ; but it would scarcely be con -

sonant with good sense to say that separate regulations and se[)arate

tariffs ma}' be adopted b}'^ each State (if the subject be one for State

regulation) , and made ap|)licable to that portion of the bridge within its

/
own territory. So far as the matter of construction is concerned, each

State ma}- proceed separately l)y authorizing the compan}' to condemn
land within its own territory, but ( in the oijeration of the bridge the ir

'

f action must be joint or great confusion is likely to result.'^ It ma y be

t/ V for the interest of Kentucky to add to its own population by encour-

^ aging residents of Cincinnati to purchase homes in Covington, and to

do this by fixing the tolls at such a rate as to induce citizens of Ohio to

reside within her borders. It nnght be equally for the interest of Ohio
to prescribe a higher rate of toll to induce her citizens to remain and
fix their homes within their own State, and as persons living in one

State and doing business in another would necessarily have to cross the

bridge at least twice a day, the rates of toll might become a serious

question to them. Congress, and Congress alone, possesses the requi-

site, power to hartnonize such difference s, and to enact a nnifnrm snnlp

of charges which will be operative in both directions- Tlip niii.hnrity of

the State, so frequently recognized by this court, to fix tolls for the

use of wharves, piers, elevators, and improved channels of navigation ,

has always been limited to such as were exclusive!}' within the ten-itorv

o f a single State , th us affecting interstate commerce but incidentally ,

and cannot be extended to structures connecting two States witho u

t

involving a liability of controversies of a serious nature . For instance,

suppose the agent of the Bridge Company in Cincinnati should refuse

to recognize tickets sold upon the Kentucky side, enabling the person

holding the ticket to pass from Ohio to Kentucky, it would be a mere
brutum fulmen to attempt to punish such agent under the laws of Ken-
tuck}'. Or, suppose the State of Ohio should authorize such agent to

refuse a passage to persons coming from Kentucky who had not i)aid

the toll required by the Ohio statute ; or that Kentucky should enact

that all persons crossing from Kentucky to Ohio should be entitled to a
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free passage, and thus attempt to throw the whole burden upon persons

crossing in the opposite direction. It might be an advantage to one

State to make the charge for foot passengers very low and the chaige

for merchandise very high, and for tlie other side to adopt a converse

svstom. One scale of charsjes miiiht be advantageous to Kentuckv in

th is instance, where the luiuer city is upon the north side of the river,

wh ile a wholly tlifferent system migiit be to her advantage at Louisville,

where the larger city is upon the south side.
"

We do not wish to be understood as saying that, in the absence of

Congressional legislation or mutual legislation of the two States, the

company has the rigiit to fix tolls at its own discretion. There is

always an implied understanding with reference to these structures f ^

that the charges shall be reasonable, and the question of reason- \<|'' W
ableness must be settled as other questions of a judicial nature are-j \ fj

settled, by the evidence in the i)articular case . As was said in Glou-

cester Ferry Co. V. Pennsyh-aiiia, 114 U.S. 196, 217, •' freedom from

such impositions does not of course imph* exemption from reasonable af
charges, as compensation for the carriage of persons, in the wa3' of tolls -^
or fares, or from the ordinary taxation to which other propert}- is sub-

jected, any more than like freedom of transportation on land implies

"^ U-., <0^-^"^"^ exemption. Reasonable charges for the use of property, either

^ on water or land, are not an interference with the freedom of trans-

ro-cTM //fyx*.(<c^ portation between the States secur^^d under the commercial power of

^jb'\j^
,

Congress." ( Xor are we to be understood as passing upon the quest ion

whether, in the absenceofjegislation by Congress, the States may by
reciprocal action fix upon a tariff which shall be operative upon both

/ 7 3«/^ tA: sides of the river. 7
' We do hold, however, that the statute of the Commonwealth of

/'2. ^'3 "^ Kentucky in question in this case is an attempted regulation of com -

merce which it is not within the power of the State to make. As was

(k Xc^h (M- said by Mr. Justice Miller in the Wabash Case: "It is impossible to

4J!
Ji^jfJCa^^i^^r

*®® ^^y distinction in its eflfects upon commerce of either class between

a statute which regulates the charges for transportation and a statute
'Cy-\y<A which levies a tax for the benefit of the State upon the same trans-

^ portation."

The judgment of the court of appeals of KentucTcy is therefore re-

versed, and the case remanded to that court forfarther proceed-

ings in conformity irith this opinion.

Mr. Chief Justice Fuller, Mr. Justice Field, Mr. Justice Gray,

and Mr. Justice White concurred in the judgment of reversal, for the

following reasons :
—

The several States have the power to establish and regulate ferries

and bridges, and the rates of toll thereon, whether within one State, or

between two adjoining States, subject to the paramount authoritj- of

Congress over interstate commerce .

. -^ -i' .« By the concurrent Acts of the Legislature of Kentucky in 1846, and i
IAM*''^^

"'^

of the Legislature of Ohio in 1849, this bridge company was made a

Ai AjDiy<^ "t)
corporation of each State, and authorized to fix rates of to ll.
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Congress, b y the Act of February 17, 1805, e. 39, declarod tins ^ >

bridiJfe " to be, wUen comuleted in accorcUtnee with the laws of the /'"i/tA^iA,^^ tA<

States of Ohio and Keutuckv. a lawful structure ; " but made no pro- 1^ A.^ />^»a<>c

(vT vision as to tolls ; and thereby manifested the intention of Congress /^ r/LUL i/tnj

that the rates of toll should be as establislied by the two iStates. 13/-^ ,

Stat. 431.
/x^^et^-^ %

T

h

e original Acts of incorporation constituted a contract between th e ^-^JtO^K^ 9-

poration and both States, w hich could not be altered

State without the consent of the other.

uted a contract between toe ^-i:^/z;'M-<-<^ f
not be altered by the one ^ j ^[^^ \

1'.(X/KJu<^ J^^ rj^/V-^^l^

PLUMLEY V. THE COMMONWEALTH OF MA>>SACHUSETTS, 'V-^^ti^'^

Supreme Court of the United States. 1894, v)

^^ coct VA^cR/a -^AA.-

\\b Supreme Court Reporter, 154.] ^

-f-V</ A '^ Gi iv •1?

R. M. Movse, A. II. Veeder, and Wm. J. Campbell., for plaintiff ia j^ \ +-

error; A. E. Pillsbury., Atty.-Gen., for the Commonwealth. Q

Mr. Justice Harlan delivered the opinion of the court. (jjUL^^A-i*^^'^'^'*^

Plumley , the plaintiff in error, was convicted in the Municipal Court v.
"btsji AaaXi,'

o f Boston upon the charge of having sold in that city on the 6 th day of -

October, 1891, i n violation of the law of Massachusetts, a certain ouv-^A "^ o-^ n^-

article, product, and compound known as '^oleomargarine," made " V^tjC^A-rw

parth' of fats, oils, and oleaginous substances and compounds thereof, „ t*^ m
not produced from unadulterated milk or cream, but manufactured i n ATUtAAXA' .

imi tation of yellow butter produced from pure unadulterated milk and 's/' ^^jt^a^M^^*^
cream.

i
'/

The prosecution was based upon a statute of that Commonwealth A/V-**-^ fvA/*-^

approved March 10, 1891, and entitled '' An Act to prevent deception /^ \cA/«.>^^

in the manufacture and sale of imitation butter." 63- that statute it is 4
/I

'
'

provided as follows : . . . [The statute forbids, under penalties, render- X-otaXv ^^
ing, manufacturing, selling, offering, or exposing for sale, or having in (k<\£M^t
possession with intent to sell, anything made wholly or partly of any fat, (j

oil, or oleaginous substance or compound thereof, not produced from Y\Xk^>>t^ /\aa<am,^

unadulterated milk or cream from the same, which shall be in imitation

of yellow butter ))roduced from pure unadulterated milk or cream of^^T^^'^ ^"^^

the same; with a proviso excepting oleomargarine in a separate and pj^jl /tjCbAgAAA

•

distinct form and in a manner that will advise of its real character, free

from coloration or ingredient causing it to look like butter. Lispectors *|. ^-W^,
of milk are required to institute complaints and are authorized to enter ^<j .

places where butter or imitations of it are kept for sale and take speci- CTM- CMlMTV\a<XA-

mens for analysis. This statute is not to interfere with the enforce-_
(71 /r « /^^^^^

ment of those previously enacted. Stat. Mass. 1891, c. 58.1 (J -u.

1 The statement of the case is omitted. This case will appear in 155 U. S. 461.— Ed. T*-rCxJi,4^
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yO/\^A-/^2^C^ 'l^ijjg defendant was found guilty of the offence charged. The court

j_ r adjudged that he pay a fine of $100, and on default thereof stand com-

IX *^ ^'t'T milted in the common jail of Suliblk County until the fine was paid.

fr (i^4~ i^uch default having occurred, a writ of commitment was issued, under
'

, which he was taken for the purpose of imprisoning him in jail until the

/)/^^ (f^l^i^M fine was paid. He sued out a writ of habeas corpus from the 8ui)rcme

^ jC) f l^ Judicial Court of Massachusetts u pon the ground that he was restrained

wYVy< ^^^ of h is liberty in violation of the Constitution and laws of the United

yUAM-^^--
j,j jjjg petition for the writ the accused set forth, in substance, that

HI J/0J /jf-^^^ '
'^^ ^''^ '''"^^ ^"^^ place charged he offered for sale and sold one package

containing 10 pounds of oleomargarine, manufactured from pure ani-

lO V "^^ , uial fats or substances, and designed to take the place of butter pro-
^^^''^

duced from pure, unadulterated milk or cream. He also alleged that

/O cc^M^ A^ tbe oleomargarine in question was manufactured by a firm of which he

. lI , was an agen t, and the members of which were citizens and residents of

't^ ci^M-cViAA^\\\mo\s^ engaged at the city of Chicago in the business of manufactur-

^^ . . ing that article, and shipping it to various cities, towMis, and places in

7 (J-^/\A/C<~i lU inois and in other States, and there selling the same ; and that a ll

O 1/ oleomargarine manufactured by that firm and by other leading manu-

fj ~32a>-a-^ . facturers was a wholesome, nutritious, palatable article of food, in no

. way deleterious to the public health or wel fare.

'ni^ <?C>/aj^ The petitioner claimed that the statute of Massachusetts was rcpug-

c -. cnJ^pC
"^"*' to the clause of the Constitution providing that the Congress shall

-^^ A have power to regulate commerce among the several States ; to the

t/

ir^ a/V ^^ clause declaring that the citizens of each State shall be entitled to all

\j J, the privileges and immunities of citizens in the several States ; to the

(/V VGjL clause providing that no State shall make or enforce anj' law which

* / f^ p shall abridge the privileges or immunities of citizens of the United
[<ij//3A

States, nor deprive any person of life, liberty-, or property without due

. ^ ,j^ process of law, nor deny to any person within its jurisdiction the equal

\^ (KxAxJXi^ pi-otection of the laws; to the clause declaring that private property

'
r

shall not l)e taken for public purposes ; and to the Act of Congress of

t-4.
August 2, 1886, entitled " An Act defining butter, also imposing a tax

\}<X/JiAM^^ upon and legulating the manufacture, sale, importation, and cxporta-

v^ />N ^iA/^C£A^'^"
of oleomargarine " (24 Stat. 209, c. 840; Supp. Rev. St. 505).^

I
The case was heard before one of the justices of that court, and was

-/^<X:A^*1 \c^^ reported to the full court on the petition and on the following facts and

'^^^ u rpj^^
proceedings are as alleged in the petition. The article sold

*f^ i-v-flAy-cAAX ^'3' t^^^ petitioner was the article the sale of which is forbidden by

(] ^

chapter 58 of the Acts of 1891. Oleomargarine has naturally a light,

Jj^j^jllXoXj^*^ yellowish color, but the article sold by the petitioner was artificially

9 colored in imitation of yellow butter.

S^ t "The allegations concerning the quality or wholesome character of

1i^ if^ \r^ ' ^^^^ article sold are not admitted. The petitioner offers to prove the

0^ ' ^^•^^^^
^

allegations of the petition in respect to the character and qualities of
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the article, and the Commonwealth objects to such proofs as immaterial,

and the petitioner is to have the benefit of his offer if found material.

'• I t is admitted that the article sold was sent by the manufacturers

thereof in the State of Illinois to the petitioner, their agent in Mas-

sachusetts, and was sold by him in the original package, and tlutt in

re

s

pect to the article sold the importers and the [jetitioner had com

-

plied with all the reriuiremcnts of tlie Act of Congress regulating the -// jt

sale of oleomargarine, and it was marked and distiiii^iuished by all the /^ «

marks, w-ords, and stamps required of oleomargarine by the laws of A,*J^^^'^
this Commonwealth." l^^b<^

crA^^^^ ~

It was adjudged that the prisoner be remanded to the custod\- of the — - J^ul\jl.

keeper of the common jail, to be therein confined, the opinion of that

court being that the statute of Massachusetts was not in violation of ^M/^it^ '*—

the Constitution or laws of the United States, and, consequently, that j /xX^^oJk -

the petitioner was not illegally restrained of his liberty. 156 Mass. "^^^"^"^

236. The present writ of error brings up that judgment for review. - .aa^'^ jt^^T^
The learned counsel for the appellant states that Congress, in the . LM? ^,

Act of August 2, 1886, has legislated fully on the subject of oleomar- A-^i^ <=K Iz/Y'

garine. This may be true, so far as the purposes of that Act are con- ^ /J^

cerned. But there is no ground to suppose that Congress intended in t/^^^

that enactment to interfere with the exercise b}- the States of an}- /Ll^^^^
authority they could rightfully exercise over the sale within theiry y ^ Ok/XiA^
respective limits of the article defined as " oleomargarine." The 1^^-'^^^

/j

statute imposed certain special taxes upon manufacturers of oleo- '

margarine, as well as upon wholesale and retail dealers in that

compound. And it is expressly declared (section 3) that sections^^L^A-( A/^
3232-3241, inclusive, and section 3243, of the Revised Statutes, title ^ .\^ ,

''Internal Eevenue," "are, so far as applicable, made to extend to
**"

and include and apply to the special taxes" so imposed, " and to the /"xe^xX2^

persons upon w^hom they are imposed." Section 3243 of the Revised J^fkg
Statutes is in these words :

"• The payment of any tax imposed by the J ^
internal revenue laws for carrying on any trade or business shall not be j<.<mXX^^ »

held to exempt an}' person from any penalty or punishment i)rovided "^ ^j^jici dAX
by the laws of an}- State for carrying on the same within such State, or a -hi.

in any manner to authorize the commencement or continuance of such ^t7fc*t?*-

trade or business contrary to the laws of such State or in places pro- (/\(JIaa UXM^^-^

hibited by municipal law ; nor shall the payment of any such_lax-J)e g ^^K ^
held to prohibit any State from placing a duty or tax on th e same_trade y^^'-iy^ Q
or business, for State or other purposes.^ ' iFis manifest that this sec- // p{x/^^
tion was incorporated into the Act of August 2, 1886, to make it clear

tliat Congress had no purpose to restrict the power of the States over rxe^^^-^^^

the subject of the manufacture and sale of oleomargarine within their_,,t^cA ^-f-^-^^

respective limits. The taxes prescribed by that Act were imposed for .. Y^ ay\A^
national purposes, and their imposition did not give authority to those

who paid them to engage in the manufacture or sale of oleomargarine /^iA^AAA/tA^
in any State which lawfully forbade such manufacture or sale, or to . -

disregard any regulations which a State might lawfully prescribe in piX-ii^^^^uA^

.^f^ccwv^ -^ tic^^^iO^ y^cctu^ c^j^ ^ ^^ r"^:

^VM.<
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^ ^^ reference to that article. License Tax Cases, 5 Wall. 4C2, 474 ; Per-

yy}^a^^^^^ cear v. Com., Id. 475 ; U. S. v. Deioitt, 9 Wall. 41.

^ ^ Nor was the Act of Congress relating to oleomargarine intended as a

^f/t^ C-^^^^ regulation of commerce among the States. Its j>rovisions do not have

1 A p o^v^v-i special application to the transfer of oleomargarine from one State of
'"'^^ ^ the Union to another. They relieve the manufacturer or seller, if he

A>-^ .^^A-*^^ conforms to the regulations prescribed by Congress, or b}- the commis-

M _, t sioner of internal revenue under tlie authorit}' conferred upon him in

Vu^^ '^
vT t'l^t regard, from penalty or punishment so far as the general govern-

/•^a/ryiA<^^ -ment is concerned, but they do not interfere with the exercise by the
^ States of any authority they possess of preventing deception or fraud

dAAy^.'*^ in the sales of property* within their respective limits.

nJ}^^-^^ The vital question in this case is, therefore, unaffected l)y the Act of

J^-^ Congress, or b}- any regulations that have been establislied in execu-

JL (^iJiX A"^^ tion of its provisions. ( That question is whether, as contended by the]

/ U
^ ^_ petitioner, the statute under examination, in its application to sales of

lAlX ^^ oleomargarine brought into Massachusetts from other States, is in con-

^ flict with the clause of the Constitution of the United States investing!
^^

v) Congress with power to regulate commerce among the several States./

vr This is the only question the learned counsel for the petitioner urges]

/- _ upon our attention, and, in view of the decision in Powell v. Peniisyl-

^^
. vmiia, 127 U. S. 678, is the only one that we need consider.

- <2£/^2'^^^^'^ ' It will be observed that the statute of Massachusetts which is alleged

r> y)
to be repugnant to the commerce clause of the Constitution does not

cv,2^
'^''^

l)rohibit the manufacture or sale of all oleomargaiine, but only such as

A xaJi^*A ^^ colored in imitation of yellow butter produced from pure unadultcr-

^
I

Q ated milk or cream of such milk. If free from coloration or ingredient

^ /o-^yO ~ that " causes it to look like butter," the right to sell it "in a separate

JlrMjiA^

7i^

C' r and distinct form, and in such manner as will advise the consumer of

'(jiX^\A--CM its real character," is neither restricted nor prohibited. It appears in

n Jlfut^JLA^ t''>s case that oleomargarine, in its natural condition, is of "a light,

k ^ yellowish color," and that the article sold by the accused was arti-

yj^^^<Xt/L2'<J^^ ficially colored 'Mn imitation of yellow butter." Now, the real object

r of coloring oleomargarine so as to make it look like genuine butter is

^'^ that it may appear to be what it is not, and thus induce unwar}- pur-

^^ chasers, who do not closely scrutinize the label ui)on the package in

/^^^ whicli it is contained, to buy it as and for butter produced from unadul-

(T^ terated milk, or cream from such milk. The suggestion that oleomar-

garine is artificiall}' colored so as to render it more palatable and

.jj^Tx^r^/f attractive can onl}- mean that customers are deluded, by such colora-

n -fr- I C , tion, into believing that they are getting genuine butter. If any one
C^}^(Ly^JA^ tliinks that oleomargarine, not artificially colored so as to cause it to

look like butter, is as palatable or as wholesome for purposes of food

. ,. ^ as pure butter, he is, as already observed, at lil)erty, under the statute

Jl^iS. (rV-^ ^jf Massachusetts, to manufacture it in that State, or to sell it tliere in

/)/lj/A(^/i\-~
^"*^'' manner as to inform the customer of its real character. He is

- yl/^ J ^jj-jI^. forbidden to practice, in such matters, a fraud upon the general

>4/t/LC />iM^<A^ i-^ fVA AA^ C5L/V^A>-e^ ^A^^^yCtJUAj-^ /\A(X^^^ <'~\<

/{jJ(jU^ f^JKx^C^ oJD^^(r^r<^ APvaX^J-V-

r
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public. The statute seeks to suppress false pretences and to promote]
,;^).„^>^ ^ (^

fai r clcalino; in the sale of an article of food. I t compels the sale o f] . y) /compe
oleomargarine for what it really is, by preventing its sale for what it is

not. Can it be that the Constitution of the United States secures to

a

n

y one the privilege of manufacturing and selling an article of food i n

such manner as to induce the mass of people to believe that they are

bu ving something which, in fact, is wholly different from tlmt wliir-li is

offered for sale ? Does the freedom of commerce nmr^no- tho Sfntps

demand a recognition of the right to practice a deception u|)on the

pu blic in the sale of an}' articles, even those that may have become the

subject of trade in different parts of the country ?

Several cases in this court were cited in argument to support the con-

tention that the grant of power to Congress to regulate interstate

commerce extended to such legislation as that enacted bj- the Common-
wealth of Massachusetts. Let us see whether those cases announce

any principle that compels this court to adjudge that the States have

surrendered to the general government the power to prevent fraud in

the sales of property*. [Here follow summaries (with quotations) of c)
, { ^

A^^

AJ^

Jl?9
the cases of R. H. Co. v. Husen, supra., p. 753, Minn. v. Barber.,

siipra^ p. 2112, Brimmer v. Rahman., supra., p. 2118 n., Voightv. OA ^
Wright, supra., p. 2119, and JVaUing v. People, supra, p. 2028.] ^ ^fea.

It is obvious that none of the above cases presented the question -^"^
^

now before us. Eacli of them involved the question whether one State ryvy^^ /P^^~
could burden interstate commerce bj- means of discriminations enforced _ / , ^vu
for the benefit of its own products and industries at the expense of the

"'^^
,

products and industries of other States. It did not become material m yViA^^^AAAA^t^

an}- of them to inquire, nor did this court inquire, whether a State in ^ i
fioA^

the exercise of its police powers, may protect the public against the <^ /y'-^''*-^-'*^ ^1
deception and fraud that would be involved in the s:ile within its limits, -tKv g^^^jy^
for purposes of food, of a compound that had been so prepared as to

f,

make it appear to be what it was not. While in each of those cases it f'y^-^U^-^^-^^

was held that the reserved police powers of the States could not control "t ^-xXci O^-^'^i
the prohibitions of the Federal Constitution nor the powers of the gov-

ernment it created (JVew Orleans Gas-Light Co. v. Louisiana Light

<h Heat Producing & Manuf'g Co., 115 U. S. 650), it was distinctly

stated that the grant to Congress of anthorit}- to regulate foreign and

interstate commerce did not involve a surrender by the States of their

police powers. If the statute of Massachusetts had been so framed as to

be applicable only to oleomargarine manufactured in other States, and

which had been made in imitation of pure butter, the case would have

been wholly different. But we have seen that it is not of that character,

but is aimed at all oleomargarine ai'tificially colored so as to cause it to

look like genuine butter, and offered for sale in Massachusetts.

In none of the above cases is there to be found a suggestion or inti-

mation that the Constitution of the United States took from the States

the power of preventing deception and fraud in the sale, within their

respective limits, of articles, in whatever State manufactured, or that

VOL. II. — 137
Jryyvi^
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that instniment secured to any one the privilege of coimuitting a wrong

against society.

Referring to the general body of the law, from whatever source de-

rived, existing in each State of the Union, and regulating the rights

and duties of all within its jurisdiction, even those engaged in inter-

state commerce, this court, speaking by Mr. Justice Matthews, said in

Smith V. Alabama, 124 U. S. 465, 476, that " it was in contemplation

of the continued existence of this separate system of law in each State

that the Constitution of the United States was framed and ordained with

such legislative powers as are therein granted expressly or by reason-

able implication." It was consequently held in that case that a State

may enact laws and prescribe regulations, applicable to carriers engaged

in interstate and foreign commerce, to insure the safety of persons

carried b}- them, as well as the safety of persons and things liable to be

affected by their acts while they were within the territorial jurisdiction

of the State. So in Bent v. State, 129 U. S. 114, 122, which involved

the validit}- of a State enactment making it a public offence for any one

to pi'actise medicine in West Virginia without complying with certain

prescribed conditions, this court, speaking by Mr. Justice Field, said :

''• The power of the State to provide for the general welfare of its people

authorizes it to prescribe all such regulations as, in its judgment, will

secure or tend to secure them against the consequences of ignorance

and incapacity as well as deception and fraud."

C If there be any subject over which it would seem the States og^ii^ to

have plenai-y control, and the power to legislate in respect to w^^^, it

ought not to be supposed was intended to be surrendered to the gen-

eral government, it is the protection of the people against fraud and

deception in the sale of food products.7 Such legislation may, indeed,

indirectly or incidentally affect trade in such products transported from

one State to another State. But that circumstance does not show that

laws of the character alluded to are inconsistent with the power of Con-

gress to regulate commerce among the States. For, as said by this

court in Sherlock v. Ailing, 93 U. S. 99, 103, "In conferring upon

Congress the regulation of commerce, it was never intended to cut the

States off from legislating on all subjects relating to the health, life, and

safety of their citizens, though the legislation might indirectly affect the

commerce of the country. Legislation, in a great varietj' of ways, may
affect commerce and persons engaged in it without constituting a regu-

lation of it within the meaning of the Constitution. . . . And it may be

said generally that the legislation of a State, not directed against com-

merce or any of its regulations, but relating to the rights, duties, and

liabilities of citizens, and only indirectly and remotely affecting the

operations of commerce, is of obligator}' force upon citizens within its

territorial jurisdiction, whether on land or water, or engaged in com-

merce, foreign or interstate, or in any other pursuit."

But the case most relied on by the petitioner to support the proposi-

tion that oleomargarine, being a recognized article of commerce, ma}'



CHAP. X.] PLUMLEY V. COMMONWEALTH OF MASSACHUSETTS. 2179

be introthicetl into a State, and there sold in original packages, uilhout

an}' restriction being imposed by the State upon sucli sale, is Ltisy v.

Hardin, 135 U. S. lUO.

The majorit}' of the court in that case held that ardent spirits, dis-

tilled liquors, ale, and beer were subjects of exchange, bartei', and

traffic, and, being articles of commerce, their sale while in the original

packages in which they are carried from one Slate to anotlier State

could not, without the assent of Congress, be forbidden by the latter

State ; that the parties in that case, who took beer from Illinois into

Iowa, had the right, under the Constitution of the United States, to sell

it in Iowa in such original packages, any statute of that State to the

contrary notwithstanding ; and that Iowa had no control over such beer

until the original packages were broken, and the beer in them became

mingled in the common mass of property within its limits. " Up to

that point of time," the court said, '' we hold that, in the absence of

Congressional permission to do so, the State had no power to interfere

by seizure, or an}' other action in prohibition of importation and sale

by the foreign or non-resident importer." Page 124, 135 U. S.

It is sufficient to say of Lelsrj v. Hardin that it did not in form or in

substance present the particular question now under consideration.

The article which the majority of the court in that case held could be

sold in Iowa in original packages, the statute of that State to tiie con-

trary notwithstanding, was beer manufactured in Illinois, and shipped

to the former State, to be there sold in such packages. So far as the

record disclosed, and so far as the contentions of the parties were con-

cerned, the article there in question was what it appeared to be,

namely
, geiinjup. beer, and_Uot a liquid or drink colored artificially go

as to cause it to look like beer. The language we have quoted fi'om

LeAsy V. Hardin must be restrained in its application to the case

. s'.jdpctually presented for determination, and does not justify the broad
^

'^ vAntention that a State is powerless to prevent the sale of articles man-
% ,j|fr"actured in or brought from another State, and subjects of traffic and
•"^commerce, if their sale may cheat the people into purchasing somctln ng-

- they do not intend to buy , and which is wholly different from what its

condition and appearance import . At the term succeeding the decision

in Leisy y. Hardin, this court, in Rahrer's Case, 140 U. S. 545, 540,

sustained the validit}' of the Act of Congress of August 8, 1890

(26 Stat. 313, c. 728), known as the "Wilson Act," and in tiie light

of the decision in Leisy v. Hardin said, b}- the chief justice, that " the

power of the State to impose restraints and burdens upon persons and
propert}' in conservation and promotion of the public health, good order,

and prosperity- is a power originalh' and always belonging to the States,

not surrendered b}' them to the general government, nor directly

restrained by the Constitution of the United States, and essentially

exclusive," and that "it is not to be doubted that the power to make
the ordinary regulations of police remains with the individual States,

and cannot be assumed by the national government."
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The judgmcMit of the court below is supported by many well-considered

cases. Jn Feople v. Arensber(/, 105 N. Y. 123, 129, 130, the precise ques-

tion now before us came before the Court ofAppeals ofNew York. That

court, afler refeiring to its decision in People v. Marx^ 99 N. Y. 377,

385, adjudging a statute of New York relating to the manufacture of

oleomargarine to be in violation of the fundamental right and privilege

of every American citizen to adopt and follow such lawful industrial

pursuit, not injurious to the community, as he may see fit, said:

" Assuming, as is claimed, that butter made from animal fat or oil is

as wholesome, nutritious, and suitable for food as dairy butter ; that

it is composed of the same elements, and is substantially the same arti-

cle, except as regards its origin, and that it is cheaper ; and that it

would be a violation of the constitutional rights and liberties of the

people to prohibit them from manufacturing or dealing in it, for the

mere purpose of protecting the producers of dairy butter against com-

petition, — yet it cannot be claimed that the producers of butter made
from animal fat or oils have an\' constitutional right to resort to devices

for the purpose of making their product reseml)le in appearance the

more expensive article known as ' dairy butter,' or that it is beyond the

power of the legislature to enact such laws as the}' may deem necessary

to i)revent the simulated article being put upon the market in such a

form and manner as to be calculated to deceive. If it possesses," con-

tinued the court, " the merits which are claimed for it, and is innocuous,

those making and dealing in it would be protected in the enjoyment of

liberty in those respects ; but they may legallv be required to sell it

for and as what it actuall}- is, and upon its own merits, and are not

entitled to the benefit of any additional market value which mav be

imparted to it bv resorting to artificial means to make it resemble dairy

butter in appearance. It may be butter, but it is not butter made from

cream ; and the difference in cost or market value, if no otlier, would

make it a fraud to pass oflT one article for the other." Again: "The
statutory prohibition is aimed at a designed and intentional imitation of

daily butter, in manufacturing the new product, and not at a resem-

blance m qualities inherent in the articles themselves and common to

both." The court therefore held that artificial coloring of oleomargarine

for the mere purpose of making it resemble dairy butter came witliin the

statutory prohibition against imitation, and " that such prohibition is

witliin tlie power of the legislature, and rests upon the same principle

which would sustain a prohibition of coloring winter dairy butter for the

purpose of enhancing its market price by making it resemble summer
dairy butter, should the legislature deem such a prohibition necessar\'

or expedient."

In McAUisfer v. State, 72 Md. 390, the Court of Appeals of Mary-
land sustained the validity of a statute of that State declaring it un-

lawful to offer for sale as an article of food an article in imitation and
semblance of natural butter. The object of the statute being to pro-

tect purchasers against fraud and deception, the power of the legisla-
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ture, the court said, following the previous decision in Pierce v. State,

63 Md. 596, was too plain to be questioned.

In Waterburi/ v. JSfeioton, 5U N. J. Law, 534, the New Jerse}'

Supreme Court sustained the validity of an Act that forbade the sale

of oleomargarine colored with annotto. In response to the sugges-

tion that oleomargarine colored with annotto was a wholesome article

of food, the sale of which could not be prohibited, the court said :

'' If the sole basis for this statute were the protection of the pub-

lic health, this objection would be pertinent, and might require us to

consider the delicate questions whether and how far the judiciary can

pass upon the adaptability of the means which the legislature has

proposed for the accomplishment of its legitimate ends. But, as

already intimated, this provision is not aimed at the protection of the

public health. Its object is to secure to dairymen and to the public at

large a fuller and fairer enjoyment of their property, by exchiding from

the market a commodity prepared with a view to deceive those purchas-

ing it. It is not pretended that annotto has any other function in the

manufacture of oleomargarine than to make it a counterfeit of butter,

which is more generall}- esteemed, and commands a higher price. That

the legislature ma}' repress such counterfeits does not admit, I think,

of substantial question. Laws of like character have of late ^'ears been

frequentU' assailed before the courts, but always without success." It

was further held hy the court that the statute of New Jersev was not

repugnant to the clause of the Constitution empowering Congress to

regulate commerce among the States, but that the package there in

question, and which had been brought from Indiana, became, on its

delivery in Jersey City, subject to the laws of New Jersey relating

generall}' to articles of that nature. 50 N. J. Law, 535, 537.

So in State v. Marshall, 64 N. H. 549, 551, 552, arising under a

statute of New Hampshire, relating to the sale of imitation butter, the

court said :
" Butter is a necessary article of food, of almost universal

consumption ; and if an article compounded from cheaper ingredients,

which many people would not purchase or use if they knew what it w^as,

can be made so closel}' to resemble butter that ordinary persons cannot

distinguish it from genuine butter, the liability to deception is such that

the protection of the public requires those dealing in the article in some

wa}' to designate its real character. . . . The prohibition of the statute

being directed against imposition in selling or exposing for sale artificial

compounds resembling butter in appearance and flavor, and liable to be

mistaken for genuine butter, it is no defence that the article sold or ex-

posed for sale is free from impurity and unwholesome ingredients, and

healthy and nutritious as an article of food."

In State v. Addingtov^ 11 JNIo. 110, 118, the court, referring to a

statute prohibiting the manufacture and sale of oleaginous substances,

or compounds of the same, in imitation of dair}- products, said :
" The

central idea of the statute before us seems very manifest. It was, in

our opinion, the prevention of facilities for selling or manufacturing a
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spurious article of butter, resembling the genuine article^o closel}' in

its external appearance as to render it easy to deceive purchasers into

buying that which tliey would not buy but for the deception. The

history of legislation on this subject, as well as the phraseology of the

Act itself, veiT strongly tends to confirm this view. If this was

the [)urpose of the enactment now under discussion, we discover

nothing in its provisions which enables us, in the light of the authori-

ties, to say that the legislature, when passing the Act, exceeded the

power confided to that department of the government; and, unless we
can sa}' this, Ave cannot hold the Act as being anything else than

valid."

To the same effect are Powell v. Comtnonwealth, 114 Pa. St. 265 ;

Butler v. Chatnbers^ 36 Minn. 69, 30 N. W. 308 ; and Weideman v.

State (Minn.), 56 N. W. 688.

In Itailroad Co. v. Husen, above cited, the court, speaking gen-

erallv, said that the police power of a State extended to the making

of regulations " promotive of domestic order, morals, health, and

safety." It was there held, among other things, to be " within the

range of legislative action to define the mode and manner in which

ever}- one may so use his own as not to injure others," and that " the

police powers of a State justified the adoption of precautionar}' meas-

ures against social evils," and the enactment of such laws as would

have " immediate connection with the protection of persons and prop-

erty against the noxious acts of others."

It has therefore been adjudged that the States may legislate to pre-

vent the spread of crime, and ma}- exclude from their limits paupers,

convicts, persons likely to become a public charge, and persons afflicted

with contagious or infectious diseases. These and other like things

having immediate connection with the health, morals, and safet}- of the

people may be done by the States iu the exercise of the right of self-

defence, i And 3-et it is supposed that the owners of a compound which
' has been put in a condition to cheat the publ ic into believing that it is

a particular article of food in dail}' use, and eagerly sought by people

in eveiy condition of life, are protected b}' the Constitution in making
a sale of it against the will of the State in which it is offered for sale,

because of the circumstance that it is in an original package, and has

become a subject of ordinaiT trafflc.^ We are unwilling to accept this

view. We are of opinion that it is within the powder of a State to ex-

clude from its markets any compound manufactured in another State,

wh

i

ch has been artificially colored or adulterated so as to cause it to

look like an article of food in general use, and the sale of which may,

by reason of such coloration or adulteration, cheat the gene ral public

into purchasing that which they may not intend to b u}'. The Constitu-

tion of the United States does not secure to any one the privilege of

defrauding the publi c. Th e deception against which the statute of

Massachusetts is aimed is an offence against society ; and the States

are as competent to protect their people against such offences or wrongs
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as they are to protect them against crimes ov wronos of more serious

character. And this protection may be given without violating any

right secured by the national Constitution, and without infringing the

authority of the general government. A State enactment forbidding

the sale of deceitful imitations of articles of food in general use among

tiie people does not abridge any privilege secured to citizens of the

United States, nor, in any just sense, interfere with the freedom of

commerce among the several States. It is legislation which "can be

most advantageously exercised by the States themselves." Gibbons v.

Or/den, 9 Wheat. 203.

We are not unmindful of the fact— indeed, this court has often had

occasion to observe — that the acknowledged power of the States to

protect the morals, the health, and safety of their people by approi)riate

legislation sometimes touches, in its exercise, the line separating the

respective domains of national and State authority. But in view of the

complex system of government which exists in this country, " present-

ing," as this court, speaking by Chief Justice Marshall, has said, " the

rare and difficult scheme of one general government, whose action ex-

tends over the whole, but which possesses only certain enumerated

powers, and of numerous State governments, which retain and exercise

all powers not delegated to the Union," the judiciarj- of the United

States should not strike down a legislative enactment of a State —
especially if it has direct connection with the social order, the health,

and the morals of its people— unless such legislation plainly and pal-

pably violates some rigiit granted or secured b}' the national Constitu-

tion, or encroaches upon the authority delegated to the United States

for the attainment of objects of national concern.

We cannot so adjudge in reference to the statute of Massachusetts,

and, as the court below correctly held that the plaintiff in error was not

restrained of his liberty- in violation of the Constitution of the United

States, the judgment must be affirmed.

Mr. Justice Jackson, now absent, was pi'esent at the argument, and

participated in the decision of this case. He concurs in this opinion.

Judfjment affirmed.

Mr. Chief Jitsttof. F[it.t,f.r. dissenting.

The power vested in Congress to regulate commerce among the sev-

eral States is the power to prescribe the rule b}- which that commerce

is to be governed ; and, as that commerce is national in its character,

and must be governed bj' a uniform system, so long as Congress does

not pass any law to regulate it, or allowing the States to do so, it

thereb}' indicates its will that such commerce shall be free and untram-

melled. Manifestl}', whenever State legislation comes in conflict with

that will, it must give way.

(In whatever language such legislation may be framed, its purpose^

must be determined by its natural and reasonable effect ; and the pre-

sumption that it was enacted in good faith cannot control the deter-

mination of the question whether it is or is not repugnant to the

Constitution of the United States.
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Upon this record oleoraargariiie is conceded to be a wholesome,

puhitiible, and nutritious article of food, in no way deleterious to the

public heallli or welfare. It is of the natural color of butter, and looks

like butter, and is often colored, as butter is, by harmless ingredients,

a deeper 3ellow, to render it more attractive to consumers. The
assumption that it is thus colored to make it appear to be a diiYerent

article, generically, than it is, has no legal basis in this case to rest on.

It cannot be denied that oleomargarine is a recognized article of com-

merce, and, moreover, it is regulated as such, for revenue purposes, b}'

the Act of Congress of August 2, 188G (24 Stat. 209, c. 840) ; IT. S.

V. Eaton, 144 U. 8. 077.

The Act under consideration prohibits its sale if " in imitation of

yellow butter,'" though it may be sold " in a separate and distinct

form, and in such manner as will advise the consumer of its real

character, free from coloration or ingredient that causes it to look like

butter." This prohibits its sale in its natural state of light yellow, or

when colored a deeper yellow, because in either case it looks like butter.

Tile statute is not limited to imitations made for a fraudulent purpose ;

that is, intentionally made to deceive. The Act of Congress requiring,

under penalty, oleomargarine to be sold onh' in designated packages,

marked, stamped, and branded as prescribed, and numerous Acts of

Massachusetts, minutely providing against deception in that respect

(Pub. .St. Mass. c. oG ; St. 1884, c. 310; St. 1886, c. 317; St. 1891,

c. 412), amply protect the public from the danger of being induced to

purchase oleomargarine for butter. The natural and reasonable effect

of tins statute is to prevent the sale of oleomargarine because it looks

like butter. How this resemblance, althougli it might possibly mislead

a purchaser, renders it any the less an article of commerce, it is ditlicult

to see.

I den}- tliat a State may exclude from commerce legitimate subjects^

of commercial dealings because of the possibility that their appearance/

may deceive purchasers in regard to their qualities.

In the language of Knowlton, J., in the dissenting opinion below, I \

am not " prepared to hold that no cloth whose fabric is so carded and /

spun and woven and finished as to give it the appearance of being

wholly wool, when in fact it is in part cotton, can be a subject of com- i

mercial transactions, or that no jeweby which is not gold, but is made I

to resemble gold, and no imitations of precious stones, however desir-

able the}- may be considered b}- those who wish to w^ear them, shall be

deemed articles of merchandise in regard to which Congress may make
commercial regulations."

Other illustrations will readily suggest themselves. The concession

involves a serious circumscription of the realm of trade, and destroys the

rule by an unnecessar}- exception.

Tlie right to import, export, or sell oleomargarine in the original

package under the regulations prescribed by Congress cannot be in-

hibited by such legislation as that before us. Fluctuation in decision
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in respect of so vital a power as that to regulate commerce among the

several States is to be deprecated, and the opinion and judgment in this

case seem to me clearly" inconsistcMit^mUifettled principles. I dissent

from opinion and judgment, and am authorized to saj- that Mr. Justick

Field and Mr. Justice Brewer concur wi th me in so doing.

UNITED STATES v. E. C. KNIGHT COMPANY et al. >a- Ax^:C^ <x-*X^

Supreme Court of the United States. 1895. i^'ijycKAj. a.^^'^-^f^

[1 5 Sup. Court Rep. 249.J
1 "ttvX otbitlA.^ X^XM^X"

This was a bill filed by the United States against E. C. Knightj;^ ^^Uxa/^x^^v^
Compan\' and others, in the Circuit Court of the United States for the ^ / ,

Eastern District of Pennsylvania, charging that the defendants had/^^^^^^^ /"|p^

violated the provisions of an Act of Congress approved July 2, 1890,-^i^^ Co. cxA. -

entitled, " An Act to protect trade and commerce against unlawful re- , . >^^»^. I

straiuts and monopolies" (26 Stat 209, c. G47), " providing that eveiy 'tW^'-^'-^
i /> -a^

'

contract, combination in the form of trust, or otherwise, or conspirac}'"::^^ C^f\u/laX*^^^

in restraint of trade and commerce among the several States is illegal, ^tnAJl ^
and that persons who shall monopolize or shall attempt to monopolize, .

^

or combine or conspire with other persons to monopolize trade and com- Vuj ^lAcu*-'^^^
"

merce among the several States, shall be guilty of a misdemeanor." . . ._ / cuC$mM ^
Answers were filed and evidence talien. . . . The Circuit Court held -;

•

that tlie facts did not show a contract, combination, or conspirac}' to ^^-^jf-^^^^ ^

restrain or monopolize trade or commerce "among the several States /^<^<^(<-^ -^"^^

or with foreign nations," and dismissed the bill. GO Fed. Rep. 306. ru -A
The cause was taken to the Circuit Court of Appeals for the Third Cir- ^ yy Lili/i
cuit, and the decree affirmed. 60 Fed. Rep. 934. This appeal was then

^'^^'^^^ v^ -^

prosecuted. ... i^ jCO'^^'-^c^ (Aaa,

Atty.-Gen. Olney^ Sol.- Gen. Maxioell, and S. F PhiUipa, for appel- ck ajAJjU'^'^^'^'^^

lant ; John G. Johnson and John E. Paisons, for appellees. /j .

Mr. Chief Justice Fuller . . . delivered the opinion of the court, .^c^^^"^ '^*^'

By the purchase of the stock of the four Philadelphia refineries, with /^Xv-eA -v--«>^

shares of its own stock, the American Sugar Refining Company ac-
t c/L

quired nearly complete control of the manufacture of refined sugar tA A>^A,'V^^)r<>l''«^

within the United States. The bill charged that the contracts under u(JJiJ^\rCM ^
which these purchases were made constituted combinations in restraint ,L,
of trade, and that in entering into them the defendants combined and ^S^Uf-^i <>

conspired to restrain the trade and commerce in refined sugar among IoaaAi^ A^ ~

the several States and with foreign nations, contrar}- to the Act oi f i «

Congress of July 2, 1890.
'

oj-^JUt^^^^^rtJy

Tlie relief sought was the cancellation of the agreements under which #

the stock was transferred ; the redelivery of the stock to the parties

lAyv^-

1 This case will appear in 156 U. S. 1. — Ed. .>.^ow<^<x^,^-^-«^^^-^^^
'^^ '
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^ • ^' «_ ' respectively; and an injunction against tlie further performance of the
9Ur\M^T^^'f^^^^^^^^.^^^^^^^^^ and further violations of the Act. As usual, there Avas a

"K, rn-'.-^vooy?- prayer for general relief, but only such relief could be afforded under

( that prayer as would be agreeable to the case made by the bill and con-

" (ri^^AJi ^^^"^ '

sistent with that specifically prayed. And as to the injunction asked,

/>{>« t''-^^ relief was ancillary to and in aid of the i)rin)ary equity, or ground
'^^^^^

7^ "* ®"'^' ^"^^' '^ ^'^^^ failed, would fall with it. That ground here was

t:^-<-^-<--^^^ the existence of contracts to monopolize interstate or international

Y/iaA trade or commerce, and to restrain such trade or commerce, which, b\'

_^ ./!_ _^ the provisions of the Act, could be rescinded, or operations thereunder

/uUml \p^'^'^ I" ^li^ '^'•cw which we take of the case, we need not discuss whether

I -^ ju^ because the tentacles which drew the outlying refineries into the domi-

I

f*''^^*-^^-*-^^^"^
jjant corporation were separately put out, therefore there was no coni-

' )Ma^ 't-fviZ^'^^bination to monopolize ; or, because, according to political economists,

^ /i^'hs A /Afe/'^cS'^eg'^itions of capital may reduce prices, therefore the objection to

*\\ '^'^fr^ •/ concentration of power is relieved ; or, because others were theoretically

. <v(.ot/»cv*;^ left free to go into the business of refining sugar, and the original stock-

'
'^"^

holders of the Philadelphia refineries after becoming stockholders of the

-^ aj!^<\y^^^^^ ~ American Comiiany might go into competition with themselves, or,

•f-^j^ <y{ parting with that stock, might set up again for themselves, therefore no

^ objectionable restraint was imposed.
^/-IviAa • A^ "

The fundamental question is whether conceding that the existence of

. yLX-x-Aj'Jt-'^ ^ ^ monopoly in manufacture is established by the evidence, that mj^liop-

\ , ^ oly can be directly suppressed under the Act of Congress in the mode
t^ An^^^-^ -

attempted by this'biU .

~"C/:i,o. ^ It cannot be denied that the power of a State to protect the lives,

health, and property of its citizens, and to preserve good order and the

f^i^-j-A^^ y^~ public morals, " the power to govern men and things within the limits

• -^ - u^ of its dominion," is a power originally and always belonging to the

States, not surrendered by them to the general government, nor directly

4 \ph^ restrained by the Constitution of the United States, and essentially

i
• 1 exclusive. The relief of the citizens of each State from the burden of

/T/LA> (A)J\s^ monopoly and the evils resulting from the restraint of trade among such

f\Q^oJj^\ fe citizens was left with the States to deal with, and this court has recog-

nized their possession of that power even to the extent of holding that

it^fWwutAAJL an employment or business carried on by private individuals, when it

k ir <;/ kn^ becomes a matter of such public interest and importance as to create a
'^^i^^^'*^- common charge or burden upon the citizen, — in other words, when it

snfvJj^ K^- becomes a practical monopoly, to which the citizen is compelled to re-

"
^ sort and by means of which a tribute can be exacted from the commu-

'ixyiA. n\iXZv\<A.. nity, — is subject to regulation bA- State legislative power. On the othei'

-d , . ^ hand, the power of Congress to regulate commerce among the several

\AAX^-«/r Ova 'estates |g ^^^^ exclusive. The Constitution does not provide that inter-

^r(j(;^^^y-_state commerce shall be free, but, by the grant of this exclusive power

, to regulate it, it was left free except as Congress might impose re-

" A^wt lA) /p^'^ ' straints. Therefore it has been determined that the failure of Congress
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"tjt^y^f^
to exercise this exclusive power in any case is an expression of its will <^^«-^ <^ °

that the siil)iect shall be free fVoni restrictions or impositions upon i t by a^^A^JijuUI <^

tl ie several States, and if a law passed by a State in the exercise of its /

acknowledged powers comes into conflict with that will, the Congress 'p^iiA^ k^^
and the State cannot occupy the position of equal opposing sovereign- . --\t/^-\

ti (^Sj because the Constitution declares its supremacy and that of the C*--^^ ^^^^-^^^
^i

laws passed in pursuance thereof ; and that which is not supreme must" vC^ol-'vvaa'^

yield to that which is supreme. . . . That which belongs to commerce (^ (yji (J^ir^ ,

is within the jurisdiction of the United States, but tiiat whicii does not ^
belong to commerce is wathin the jurisdiction of the police ijower of the ^^
State. Gibbons \. Ogden^ 9 Wheat. 1, 210 ; Brown v. Maryland, 12 / r j l/f ^1

.

Wheat. 419, 448; The License Cases, 5 How. 599; Mobile v. Kim-^ 6~^ f
ball^ 102 U. S. 691 ; Bowman v. Baihcay Co., \'2b U. S. 465 ; Leisy

V. Hardin, 135 U. S. 100; In re Rahrer, 140 U. S. 545, 555. /iXoZJtX,
'^ The argument is that the power to control the manufacture of re- ^yfxOL^ JlVf
fined sugar is a monopoly over a necessary of life, to the enjoyment of U/J'
which b}' a large part of the population of the United States interstate -4j\^ ^^^

commerce is indispensable, and that, therefore, the general government a^ riAA^AyiK q
in the exercise of the power to regulate commerce may repress such /j

'

monopoly directl}' and set aside the instruments which have created it, q^ ^ cla^^^^^^

But this argument cannot be confined to necessaries of life merely, and ^ (J ,^~tf*A
must include all articles of general consumption. Doubtless the power tP'^^-^

[7

to control the manufacture of a given thing involves in a certain sense /^P'^ytjL
the control of its disposition, but this is a secondary and not the pnma r}' /j ff

sense ; and although the exercise of thatjjowerjnavjtiesnlt in bringing iMJO^-^^'-'*^^'~

the operalionj)f commence into play, it does not control it, and affects ^f qO
i t onTyTiicidentallyjind indirectly. Commerce succeeds to manufactu re, / ^ /j ,

and is not a jjart jjfjt. ( The
^
power to regulate commerce is the power '^'^-cXxj-^

toj)rescribe thej;ailg__b >^ whii;li„£Qjiiinerce_shall be governed, and is a 'i'Jl^ fyJ(aAjL^
power independent of the power to suppress monopoly. But it may
operate in repression of monopoly' whenever that comes within the ru les <^^ A/^
bj- which commerce js_governecl^ or whenever the transaction is itsel f a s j rf-

monopoly of commerce.
"'^

It is vital that the independence of the commercial power and of the ^vyTi) /^^4y^
police power, and the delimitation between them, however sometimes

perplexing, should always be recognized and observed ; for while the yL^^^

one furnishes the strongest bond of union, the other is essential to the j-l)
^,^Ja txJ^

preservation of the autonom}- of the States as required bj- our dual form Q ^
of government ; and acknowledged evils, however grave and urgent Vqa^aTC^^''
they may appear to be, had better be borne, than the risk be run, in the ' y H— jfiu

"^

effort to suppress them, of more serious consequences by resort to expe-
~

dients of even doubtful constitutionality.
'-fiaaJIX^'-^

It will be perceived how far-reaching the proposition is that tlie / * TVa/
power of dealing with a monopoly directly may be exercised by the'^^'^^^

general government whenever interstate or international commerce may ^.^^.^yj:^

be ultimately affected. The regulation of commerce applies to the sub- fCXCuAA. •

jects of commerce and not to matters of internal police. Contracts to
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\^
>0^c<y^>v^-^^ 1

\^y^^-^ gj^,)]^ Q,. exchange goods to be transported among the several

^lM\j,A^ States, the transportation and its instiiimentalities, and articles bouglit,

[)
sold, or exchanged lor the purposes of such transit among the States.

|-x-(/y"y- or put in the way of transit, may be regulated, but this is because they

form i)art of interstate trade or commerce. The fact that ajg article is

Q^^^,,^^)t<tA4 manufacUired for export to another State does not of itself make it an

. ^ articU' of interstate commerce , and the intent of tj)e manuraeture rjjcjes

"(^X^^
v_4A->c^

.

iitjt, dclermiite the time when the article orpixKluct passes from the con-

i \\J>-^ trol of the State and belongs to commerce . This was so ruled in (Joe.0 V. JJri'ul, 116 U. S. 517, in which the question before the court was

c\ /0<yvA. " whetiier certain logs cut at a place in New Hampshire and hauled to a

\1 ^ river town for the purpose of transportation to the State of Maine were
{v^^^~^l^^^~^^^^ liable to be taxed like other property in the State of New Hampshire.

/j^_,^^,^,XAAVrt-C»^ Mr. Justice Bradley, delivering the opinion of the court, said : " Does</v the owner's state of mind in relation to the goods, that is, his intent to

g\j-i/\ rJXA^K
'export them, and his partial preparation to do so, exempt them from

."^
tXA.— taxation? This is the precise question for solution. . . . There must

be a point of time when they cease to be governed exclusively by the

'/oXlAx "^ domestic law and begin to be governed and ijrotected by the national

i
•

law of commercial regulation, and that moment seems to us to be a

n^'"^''^'^
^^^^ legitimate one for this ))urpose in w-hicli they commence their final

-»
J, . ^ »^<J^"^''"t;nt from the State of their origin to that of their destination."

. And again, in Kiddy. Pearson, 128 U. S. 1, 20, 24, where the ques-

\Tj;^^/C Iax.'ULA- tion was discussed whether the right of a State to enact a statute pro-

I
. hibiting; within its limits the manufa(;ture of intoxicating liquors, except

l^^/^s.^ K>-fv>^ for certain purposes, could be overthrown by the fact that the manufac-

\ ^ "
P turer intended to export the liquors when made, it was held that the

''^^^'^*"^ "
intent of the manufacturer did not determine the time when the article

) r-^-^. or product passed from the control of the State and belonged to com-

merce, and that, therefore, the statute in omitting to except from its

,1 (iy\ <^'-^ operation the manufacture of intoxicating liquors within the limits of

I the State for export, did not constitute an unauthorized interference

0<- /•J-*>-^\ • ys'xih the right of Congress to regulate commerce. [Here follows a

'

/I i-t/i vii'^'l''^^''^^'^"
^'^™ ^^^^ opinion of the court in this case.] And see Yeazie

,A^ ^ \ v. Moor, 14 How. 568, 574.

/^.juJLt\ .
I" Gibbons v. Ogden, Brorvn v. Maryland, and other cases often

N. cited, the State laws which were held inoperative were instances of direct

^\\r^jaJL''^^^ interference with, or regulations of, interstate or international com-

/7 A iJti-V- morce
;
yet in Kidd v. Pearson the refusal of a State to allow articles

K to be manufactured within her borders oven for export was held not to

^Vrj^>t, /o^^i. ,tlirectl3' affect external commerce, and State legislation which, in a great

variety of ways, aflFeeted interstate commerce and persons engaged in

HuXaa.^ (\/V >*^ ^^' ^^^^ been frequently sustained because the interference was not

direct.

/Zi^A^j-^iryy
"^ Contracts, combinations, or conspiracies to control domestic enter-

p prise in manufacture, agriculture, mining, production in all its forms,

)ri-A^^.J^r*^ ^'y^ or to raise or lower prices or wages, might unquestionably tend to re-
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C^VJ^' ^
strain extenud as well as domesUc trade, but the restraint would be an ^^ y

indirect result, however inevitable and whatever its extent, and sueli /IacCx^ (P^
result would not necessaiily determine Llie oiiject of the conLraet, com- ^

-t .OL^
biuatiou, or conspiracy. ^

Again, all the authorities agree that in order to vitiate a contract or '\/^AU.lt*-^ ^^^

couibiaatiou it is not essential that its result .should be a complete mo- j^ ^ ^
nopol}' ; it is sufficient if it really tends to that end and to deprive the IM-^*-^^^ /'^

public of the advantages which flow from free competition, ^)light re-
j,j\ju>

flection will show that if the national power extends to all contracts and \j^^.-^
couibinations in manufacture, agriculture, mining, and other productive ytAys^^-^^-^i^'^^

industries, whose ultimate result may affect external commerce, com- "^/r

paratively little of business operations and affairs would be left for ^ ' w
State control. P^vdt ^^

It was in the light of well settled principles that the Act of July 2,
'

1890, was framed. Congress did not attempt thereby to assert the QaI^aAM^

power to deal with monopoly directly as such; or to limit and restrict
^^j,^,^^^

the rights of corporations created by the Slates or the citizens of the ^, __

States in the acquisition, control, or disposition of property ; or to reg- yOcA^

ulate or prescribe the price or prices at which such property or the pro- -rf-^^^fi^cA^ W
duets thereof should be sold ; or to make criminal the acts of persons ^^^

Oj^ct^^^ f^ib^
the acquisition and control of property which the States of their resi- ^"^
dence or creation sanctioned or permitted. Aside from the provisions

<q| /^ ^^^-^

applicable where Conirress might exercise municipal power, what the - tjUx
law struck at was couibinations, contracts, and conspiracies to monop- VA^*'^-*'^^

olize trade and commerce among the several States or with foreign /-vxjcC/'i^ -

nations ; but the contracts and acts of the defendants related exclu- 'J

si vely to the acquisition of the Philadelphia refineries and the business /^^XiLC^^^^-'

o f sugar refining in Pennsylvania , and bore no direct relation to com -

^aa,^.* -

merce between the States or with foreign nations. The object was y*''*-'''''^">j

iiianifestl}- private gain in the manufacture of the commodity, but not^ *;^^

through the control of interstate or foreign commerce. It is true that ^ a

the bill alleged that the products of these refineries were sold and dis- CiMx ^^-^V^^'^

tributed among the several States, and that all the com[)anies were-/iL. iJiilQ
engaged in trade or commerce with the several States and with foreign

^'^^^^^-'^

nations ; but this was no more than to say that trade and commerce j(j^ jg^^/U/n^^t^ ~-

served manufacture to fulfil its function. Sugar was refined JV)r sale v_ -^^ <>Ojt^
and sales were probably made at Philadelphia for consumption, and ^

undou btedly for resale by the first purchasers tliroughout Pennsylvan ia -^ (^yy Ar<^^*-^

a mi other States, and refined sugar was also forwarded l)y the com- jajlI^
panics to other States for sa le. Nevertheless it docs not foll(^w that an

,

attempt to monopolize, or the actual monopoly of, the manufacture was f^^^ ^!-/l/C%«^
'

an attempt, whether executory or consummated, to monoi)olizc *^"'^^'--r^^ Clj(~
m erce, even though, i n order to dispose of the product, tlie instrumen-

tality of commerce was necessarily invoked. There was nothinir in the /'^ ^^^.^^^-^-^

the proofs to indicate any intention to put a restraint ui)(>n trade or i ^
t^ aJ

commerce, and the fact, as we have seen, that trade or commerce miu lit L^^-'"''*-^

be indirectly affected was not enough to entitle complainants to a ^^ ^^ OC-y^ -
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decree . The subject-matter of the sale was shares of manufacturing
stock, and the relief sout;ht was the surrender of propert\' which had

already passed and tlie suppression of the alleged monopoly in

manufacture by the restoration of the status quo before tlic transfers,

yet the Act of Congress only authorized tlie Circuit Courts to proceed

by wa}^ of preventinir and restraining' violations of the Act in respect

of contracts, combinations, or conspiracies in restraint of interstate or

international trade or commerce .

The Circuit Court declined, upon the pleadings and proofs, to gran

t

the relief prayed, and dismissed the bill, and we are of opinion that the

Circuit Court of Appeals did not err in atlirming that decree.
"""

1)ecree affirmed.

The dissenting opinion of Harlan, J., is omitted.

NOTE.

The subject of the present chapter has unusual complications. There exist not

merely tlie common difficulties in constitutional questions about accommodating the just

extent of judicial control to that of legislative power, — such difficulties, e. g., as appear

in revising a legislative determination of what are reasonable railroad rates {supra,

p. 672; and Reagun v. Farmers, §-c. Trust (Jo , sujira, -p. 1745); but other embarrass-

ments, also, arising out of the necessity of adjusting the relative powers of two legisla-

tive bodies, the local aud the national. It is Congress and not the courts, to whom is

intrusted the regulation of that portion of commerce which is interstate, foreign, and

with the Indian tribes ; aud, pri marily, it would appear to be the office of the Federal

legislature, and not of the Federal courts, to^uperv ise and moderate the action ofjhft

local legislature^, where it touches these parts of comnierce.

The present state of the decisions seems to invite one or two more suggestions.

'

The principal difficulties seem now to lie in that region of the general subject as to

which it is said that when a matter admits only of one uniform system or plan of

regiilation the power of Congress is exclusive ; aud where again, it is said that when

Congress is silent this silence is, virtually, a regulation,— a declaration that the

given sut)ject shall remain as it is.

Now the Question whether or not a given subject admits of only one uniform system
or plan of regulation is primarily a legislative question , not a judicial one . For it

involves a consideration of what, on practical grounds, is expedient, possible, or desir-

able; and whether, being so at one time or place, it is so at another: as in the cases

of quarantine and pilotage laws, and laws regulating the bringing in and sale of par-

ticular articles, such as intoxicating liquors or opium. As regards the last-named

ilrug, the desirable rule for California, where there are many Chinamen, and for

Vermont, where they are few, may conceivably be different. Itjs not in the language

î lf of the clause of the ConstitiUionjiovvJn^iestkui. or in any necessary construction

of it, thaFany requirement of uniiformity is found, in any case whatever. That can

only be declared necessary, m any given case , as being the determination of some one's

pra(;tical judgment . The question, then, appears to be a legislative one ; it is for Con-

gress and not for the courts ,
— except, indeed, in the sense that the courts may control

a legishitive decision, so far as to keep it withiu_lhe bounds of reason, of rational

opinioii .

If this be so, then no judicial determination of the question can stand against a

reasonable enactment of Congre.ss to the contrary ; such, for example, as was made in

the " Wilson Bill " (see In re Rahrer, supra, p. 2123), by which a determiuation of the

I
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*'. \V keeling, ifc. Bridge Co.,

should abstain from iiiterA

t legitimately supersede its J

lis, iu auy giveu case, shows'

court ia LeUtj v. Hardin was superseded. Compare Pa. v. Wheeling, Sfc. Bridge Co.,

supra, p. 1889. It would seem to follow that the courts

ference, except iu cases so clear that the legislature canuot

determiuatious ; for tlie fact that the leg islature may do thi

plainly that the question is legislative and not judicial.

But if it be said, leaving aside auy inquiry as to whether or not a uniform rule is

required, that the courts have merely been construing the silence and non-action of

Congress as being a declaration that no rule is required, and enforcing tiiat, we do not

really escape from the difficulty just mentioned. As regards State regulations of com-

merce in matters which do not require uniformity of rule, it is admitted that the silence

of Congress is not conclusive against them; some positive intervention of Congress is

required (C'oole'/ v. Port Wardens, supra, p. 1879). If, then, the courts would know,

in any given case of a regulation of commerce, what the silence of Congress means,

how are they to tell, unless they first determine under which head the giveu regulation

belongs, that of regulations requiring a uniform rule, or of those which do not ? But

that, as we have seen, they cannot settle without passing on a legislative question, ex-

cept in cases so clear tliat there cannot reasonably be two opinions.

It may then be conjectured tliat the decisions of tiie Federal courts are likely to

incline, as time goes on, to the side of leaving it to Congress to check such legislation

of the States as may be challenged ou the ground now in question, and of limiting its

own action^ in respect to such cases , to that class of State enactments which is so clcaiiy

unconstitutional that no consent of Congress could help the matter out . An iliustra-

tion of this method may be observed in the case of Neilsun v. Garza, supra, p. 1969, in

considering the question whether a law of Texas was an inspection law, and if so,

whetlier it transgressed the constitutional limit iu laying, witliout the consent of Con-

gress, a duty or impost on imports or exports beyond what was absolutely necessary

for executing the inspection law. Mr. Justice Bradlet, after remarking that the

right to make inspection laws is not granted to Congress but is reserved to the States,

— with this limitation as to the means of executing them, that duties on imports or

exports, not passed upon by Congress, must be absolutely necessary,— went on to say,

as to ^yho shall determine whether a duty is excessive or not, that the question is for

Congress, " the duty must stand until Congress shall see fit to alte r it."

In like manner, accepting the approved principle of Cooleii v. Port Wardens, supra,

p. 1879, that subjects of interstate and foreign commerce which require one uniform
rule are exclusively for Congress, it can make no difference whether this principle he

stated in express terms in the Constitution , like the qualification about inspection

laws , or be only a just implication . To the question, Who shall say whether on e

uniform rule is required ? as well as to the other question. Who shall sav whether
the inspection duty is absolutelv necessary ? the answer is the same : that ques -

tion is for Congress, and the State regulation " must stand until Congress shall see

fit to alter it." And so Mr. Justice Curtis, in giving tlie court's opinion in Cooleif \.

Port Wardens (supra, p. 1887), points to the legislative character of the question whenl
he says :

" The Act of 1789 contains a clear and authoritative declaration by the first!

Congress that the nature of this subject (pilotage) is such tliat ... it is local and not
'

national."

If it be thought that Congress will very likely be dilatory or negligent, or that it

may even purposely allow, and connive at, what should be forbidden.— tliat is quite

possible. But the objection is a criticism upon the arrangements of the Constitution

itself, in giving so much power to the legislature and so litt le to the courts. It

should be observed, however, that th e great thing which the makers of the Constitution
had iu view, as to this subject, was to secure power and control to a single hand, the

general government, the commonrepresentative of all, i nstead of leaving it~divided

and scattered among the States : and That^this object is clearly accompli.slied. It is

also to be remembered that much in State action, which may not be reached by the

courts under the present head, may yet be controlled by them under other parts of the

Constitution, as in such cases as Crandall v. Nevada, supra, p. 1364, and Corjield v.

Coryell, supra, p. 453. — Ed.
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CHAPTER XL

MONEY. — WP:IGHTS AND MEASURES.

^i\<

THE MIANTINOMI.

United States Ciucuit Court, Third Circuit.

[3 Wallace, Junior, 46.]

1855.

^^^-^^'^^j^^^^TiiE Constitution of the United States, Art. 1, sect. 8, cl. 5, gives to

'Ino^-TL tA-i^>, Congress the power '* to tix the standard of weights," a power which,

X
f liowever, it has never exercised, except by an Act of May 19, 1828, in

^^^"^^^'0
J " ^^'l"<-"li it declares that a certain " brass troy ponnd weiglit," then in the

" ""
'

custody of the director of the mint of the United States, shall be the

|0 - -^^ftandard troy pound of the mint. In this state of Federal inaction,

the Legislature of Pennsylvania, by an "Act to fix the standards and

and weights " in that Commonwealth, en-

that the standard of weight

yXf.^Xihr' '^

denominations of measures

acted (§ 13), on the 15th April, 1834,

shall be a pound, to be computed ui)on the troy pound of the mint of

the United States, referred to in the Act of Congress of Mav 19, 1828,-\i

(^̂

^p^

to wit: " The troy pound of this Commonwealth shall be equal to the

troy pound of the mint aforesaid, and the avoirdupois pound of this

Commonwealth shall be greater than the troy pound aforesaid in the

proportion of 7,000 to 5,760 ;" and enacted further (§ 17), that " the

denominations of weight of this Commonwealth, whereof the__4Mjund

avoirdupois, as heretoforej2Iovided^is jhe^^iand^^^ unit, shall be: 16 (^

p
-f'i^ rv/v«-^^-<^^''''i"'s make one ounce, 16 ounces make one pound, 25 pounds make

M one quarter, 4 quarters make one hundred, 20 hundreds make one ton."

"^ot^cA , Notwithstanding this law, the ton of coal (the ton weight being the

unit by which coal is always bought in Philadelphia), as perhaps of

^ther things, was popularly regarded as being 2,240 pounds. To the

great majority of people the existence of the Pennsylvania Act was un-

known. But towards the close of the year 1853,— coal having been

then lately very much, as it continued afterwards, on the rise in price, —
almost all the vendors of coal of Philadelphia met together in a public

way, and having made agreement with one another to this effect, pub-

licly, and in a body, " Hesolved, that on and after December 1st, 1853,

the weight for a ton of coal shall be 2.000 pounds ; and that the price

be reduced in proportion to the weight." These proceedings of the coal

dealers were matters of great publicity, and known to most persons who
burn coal and read the cit}' newspapers. From that time the coal-deal-

3'

(kkJtl CkA^/*-^

y\A/v<-Ai^ Va^VwA-^!-^
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ers, when furnishing coal in the ciU-, furnished but 2,000 poi'ii<^sl\^a^^^^^2X^ «jC
ton. ^^ .

In this slate of facts, one Holt had contracted, previous)}' to Ihese"^^^'^'^''^'''^^

resolutions, to furnish the steamer '• JMiantinomi " witli seveial hundred ' ^^l/t^ ^-t'

'• tons " of coal at the market prices, and furnished that part of his " tons," ^ r,^.^ exyt"^^
which he delivered after the resolutions at the rate of 2,000 pounds. . #

He had given no notice to the parties with whom he luid contracted /^'^^^^^''''^^

that he was, after the resolutions, furnishing 2.000 pounds as a ton, and r3^\AS^X/i-^

it did not appear tliat the}' knew of the resolutions. As a fact, the\' '^Jyj/^ ^
discovered the change in the kind of "tons" only bj' observing that ^

^
the new tons did not burn so long nor propel the boat so far as the old

^^^-"^^

ones ; in other words, that 2,000 pounds would not have the effect of (y^Ju amM^^a^ta^

2,240 pounds. In regard to price, wliile there was nothing to show 'f/~A '/J A
that, compared with the subsequent still rising rates, the libellants hacL' Y^/yiA^

not reduced tlie price of the short tons in proportion to the reduc- j^a^&A ^-C ~

tion of the unit, it was clear that witli the still rising prices the defend-
<c> j^A '

it^

ants were charged more for one of the short tons than under the old '

prices they had been for the large ones. And there was nothing which pJu. z&ik^^
showed that thev knew about rising prices at all. Holt having libelled ...

the steamer for his claim, the owners of the vessel alleged in defence j_^

that he '' liad rendered false weights to the amount of many hundred of rv^i'-f-'^^^^

l)ounds," and claimed a deduction to be made for these "tons" of \1 ^ " ^ -^ I

2,000 pounds. -^ AuAA.-
Gkiek, J. It is almost superfluous to remark that as it requires the , '

assent of both parties to make a contract, it also requires the same CXv<t/i-«^^

consent to change it. It may be said, that as two multiplied by tln-ee 'CtofA^^i^^
will have the same product as three multiplied by two, the result will be /? ^ \

tiie same either way, provided tlie price be diminished in proportion to "^'^^ tv/oy^

the quantity. This is undoubtedly true ; but it is not the case before CU_^X^\
us. y The defendants, finding the price increasing ever}- few days, con- Uji i . ^
tinue to paj' the ai)parent market value under the supposition that the}' lA^^ ^-t/K>v

^

are receiving their coal according to the unit of quantity and valuation ^^-i/i/sjL ay^-M/^^

when they made the contract. / If notice had been given them that ^ ^ q
eleven per cent was to be added secretly to the price by this contriv- MA
ance of diminishing the quantity, they might not have assented to it. X^ •

^'"-"^

And until thev can be shown to have assented to it thov cannot be , -

made its victim.
_>

' ^ do^^^'
If the grocers in a particular street, finding that it would add much—yu^ * ^^

to their profit in times of scarcity and high prices, to deliver flour and / y-

other provisions at the pound troy instead of the pound avoirdupois, as IT . ,

heretofore, and should conspire together to deliver thereafter but ./C/V. rt-'^-'*'*'* '^

twelve ounces to the pound instead of sixteen, such conduct would re- - AlAm^^^^^^^
ceive no countenance from the public thus imposed npon, and in courts . j,

of justice would be treated as a fraud, and receive that appellation /^ '^^ '^^

without seeking for a milder synonym. a 4
"fj/ji

Coal is a necessary of life in this climate, and unfortunately for the P' m

consumers, the demand has increased to such an extent as to put it in "^^t'^-^

VOL. II. — 138 /j
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flUri'^ ^^'^ power of those who supply it to extort their own price. When its
^^'^

price was moderate, and the profits of the vendor merely remunerative,

AaJU^ ^f^^ there were no schemes to reduce the quantity by changing the meaning

of words to suit the rapacity of speculators. This scheme of reducing

(XTC^^^^^ the (luantity by ten per cent was not concocted till after i)rices had in-

,Q^^(;;(i,,_^^fi/vA creased twenty-five per cent, and were proceeding up to fifty. AVhen it

was discovered that competition could not check speculation on a neces-

sary of life, the public were made the victims of this agreement, con-

trivance, conspiracy, or whatsoever it may be called.

My attention has been tui'ned to an Act of the Pennsylvania Assem-

bly, passed in April, 1834, on the subject of " weights and measures."

For the purpose of the iM-esent case it may not be necessary to decide

u

p

on the power of any State legislature to make such an enactment .

It was probably intended for the convenience of the officers on their

public w^orks. As approximating decimal divisions it is much more

convenient for calculation when the pound is made the unit on which to

compute price or value. In very many cases the pound and its decimal

multiples have been adopted almost entirely instead of the old quarters,

hundred weights, and tons
;
just as 25 feet has been adopted by en-

gineers as the cubic yard instead of 27. But in all those cases a

change of language is made to suit this convenient change of multiple.

Thus the engineer would state on a contract for excavation the price

at so much " per cubic yard of 25 feet." So the term " per 100 lbs.,"

or "hundred neat," are substituted for " cwt.," which represents 112

. ^ji^ri^pounds. And when the ton is used to represent, for convenience of
(^^\x^

calculation, 2,000 pounds, the contract should and usuall}' does so

state it as " per ton of 2,000 pounds," or " per ton neat." But as coal

and other cheap and heavy articles have never been sold by the pound

as a unit for calculating its price, but by the ton, convenience of calcu-

lation has never required, nor has custom sanctioned, anj' reform (so

called) or change in the amount so represented by this unit. Accord-

ingly, notwithstanding that this Act of the legislature was passed more

/yC-f:.^ than twenty years ago, it has never been adopted in practice in the

-;4^'0^A.^ sale of coal and other heavy articles whose unit of calculation is usually

by the ton, and not by the pound.

The Congress of the United States having the power to regulate

4 0. a]2y:^'^ commerce between the several States, it was of great importance that

(\ the value of money and the standard of weights and measures should

be uniform. Accordingly, their regulation is entrusted to Congres s.

P^verv chang^e or innovation by the several States would tend only to

increase confusion and difficulty. Th is duty, intrusted to Congress,

seems apparently to have been much neglected. T find no legislation

/'I on the subject by Congress, except in the Act of May 19, 1828, c. 67,

aaX Cm-'*-^^ where it is enacted that " the brass troy pound weight, procured b}- the

,^^ Minister of the United States at London, in the year 1827, for the use
/yVAOAAX/i/

^ of the mint, and now in the custody of the director thereof, shall be the

Q ' yu standard troy pound of the mint of the United States." As the Eng-
''=^ lish standard of weights and measures had been adopted bj' long
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custom iu ever}' State, i t was, perhaps, unnecessary for Congress to

iivterfere finther than it lias done. For as the standard of tlie London

Tower weiglits, and the Englisli terms or denominations used to represent

their fractions and multiples, were universally adopted in the United

States, and of course uniform, nothing was required of Congress, unless

it entirely changed its standard and introduced decimal fractions and

multiples for greater facilit}' of calculation, as it has done iu our coin.

Whether this uniformity of weights and measures has been established

b}' custom or Congressional legislation, it is evident that any interfer-

ence of State legislation to change either the standard of weights or

the meaning of the terms used to represent its mu]ti])les or fractions, js

not only useless but injurious . Accordingly, the provisions of thi s Act

of Assembly have remained a dead letter, and it is practicaliy obsolete

so far as concerns the standard ton . 1 1 compels no one, nor could it do

so, to adopt its use of language . Men may contract either with or

without its sanction to make the pound their unit, and to sell at so

much per 100 pounds; or so much for 2,000, and they may call it, or

any other multiple of a i)ound, a ton, if the parties to the contract

ao-ree to do so. But this A ct, if it have any efficacy whatever (which,

as I have intimated, is doubtfu l), cannot be invoked to (change the

terms of a contract contrary to the consent of one of the parties, or to

authorize vendors who buy coal at one standard of weight to sell it at

another, and thus extort from purchasers an increased price for a

diminished quantit}'.

A deduction must be made as claimed by the defendants on their

theory that 2,240 pounds, and not 2,000, are a ton.^

1 Compare Evans v. Mi/ers, 25 Pa. 114 (1855), and Weaver- v. Fprjeli/ et a!., 29 Pa.

27 (1857). In tlie last named case, iu affirming the validity of the statute discussed in

the case of the " Miantiuomi," Le\vis, C. J., for the court, said :
" The omission to

exercise tliis power was in fact made a matter of complaint and remonstrance by the

Legislature of Pennsylvania, in their Resolutions of the 9th April, 1834, in which the

general government was urged to ])erform this obb'gation. The Act of Assembly of

the 15th April, 18.34, is based upon the neglect of the Federal legislature in this par-

ticular, and it is iu that Act expressly provided that whenever Congress shall estab-

lish a standard of weights and measures, the standards named in the State law shall

be made to conform to the Act of Congress. It is an error to suppose that either the

Eesolution of Congress of the 14th June, 1836, or the Acts of 19th May, 1828, and
30t]i August, 1842, establish a standard of weights and measures, to regulate the

business transactions of the people. The Resolution of 1836 was nothing more than a

prelimiuary step, looking to the exercise of the power at a future day. The Act of

1828 had relation merely to the oper.ations of the United States Mint; and the Act of

1842 was limited exclusively to the collection of the public revenue under the tariff

of that year. There is, therefore, no foundation whatever for the allegation that Con-
gress lias exercised this power, and that there is therefore any actual conflict between

the State and national legislation on this subject.

" But it seems to be thought by the plaintiff in error that the mere grant of the

power to Congress, although not exercised by that body, extinguislies it in the States.

This is contrary to the rule of construction adopted by all approved authorities. Alex-

ander Hamilton, who was not likely to relinquish Federal authority where he could

maintain it with any show of reason, states the rule thus :
' This exclusive delegation,

or rather this alienation of State sovereignty, exists only iu three cases: 1st, Where
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3 • the Cunstitutioii iu express terms granted an exclusive authority to the Union. 2d,

{ht^.L?ci Where it granted an autiiority to the Union, and at the same time jjroliibited the

'^ States from exercising the like authority; 3d, Wiiere it granted an aulh(jrity to the

e^Uyf'^lAJl Union to wiiich a similar authority in the States would be absolutely and totally con-

, , / trad ic-torv and repugnant.' It is not pretended that tlie grant of tiie power to regu-

'th^ T^ late weights and measures is exclusive iu express terms, nor that the States are

I yY expresslv proiiibited from exercising it. The State sovereignties are tlierefore to be

n^^C^WiA " L extinguisiied, as regards this sulgect, if at all, by mere imjdication. But that implica

(/
, tion can only arise where the State authority is ' absolutely and totally contradictory

0^<^ /C-?
jjijj repugnant' to the power delegated to Congress. These terms necessarily imply

/ , the i)re-existence of something to contradict or oppose. But there is nothing wliat-

^^T/U^ ' ever either iu the Constitution or iu the Acts of Congress which the Act of Assembly

^
"^ iu auv respect contravenes or opposes. It is therefore perfectly constitutional. The

I^JuLJ'^^^-^''^ ' true rule in this respect was correctly stated by Chief Justice Tilgliman, iu the cele-

, brated case of Moore v. Houston, 3 S. & R. 179: ' Where the authority of the States is

^ I AaSJ^ n
taken away by imjilication, they may continue to act until tiie United States exercise

'''^^^"^ / their jiower, because, until such exercise there can be no incompatibility.' Tiie de-

&JI\A- ''l ' "U-^^*^ cisiou of the Supreme Court of Pennsylvania, in the case referred to, was affirmed in
'

the Supreme Court of the United States. The frequent application of the principle

settletl in that case is familiar to all persons conver-sant with the operation of our gov-

ernment. Congress has power to provide for calling forth the militia, but the States

-V r\jjy\\jJ^tiJ(T^'^^V tlo the same, so that their enactments do not conflict with tlie Acts of Congress.

v/'^ J/o'«e V. lloitaton, Id. 170; s. c. 5 Wheat. 1. Congress may e.sta])lish uniform bank-

^ //j %y rujtt laws, but the States may exercise the same power within their respective juris-

AJ^^^^A^"^ dictions, so long as they do not couflict with existing regulations of Congress.

(J SUuijcs V. Crowiiinshidd , 4 Wheat. 122; Ogden v. Saunders, 12 Wheat. 213; Bojiie v.

/yp{J_i^yM/'^^J^ Zachan'e, 6 Pet. 348. Congress may exercise the taxing power, and so may the States

/; . exerci.se general powers of the like kind. Congress have power to punish for counter-

tpfM S-T^^^^ feiting the coin, and had power to punish for counterfeiting the notes of the Bank of the

United States, and the States exercised the same power. Fox v. Ohio, 5 How. 432;

/J/IA <^^-^^ White V. Vommomvealth, 4 Binn. 418 ;
Livingston v. Van Ingen, 9 John. Pep. 267. Cou-

(J gress mav grant exclusive privileges for limited times to authors and inventors. The

1 /TyC^ r
States did the same until Congress exercised the power. 9 Johu. 267. Congress have

/7
*

/)
power to provide for the recaption of fugitive slaves. The States have the same power,

^M\a /XMJK-*^so long as their enactments are not in conflict with the Acts of Congress on the sub-

y ject. It is true that this principle was denied by Justice Story, in Prigg v. Peunsyl-

A (^-(A^ vania, 16 Peters, 539. But that opinion was on a question wliich did not arise in the

k" V case. It wa.s one of the most mischievous heresies ever promulgated. It was never

J '

h- received as the true construction of the Federal Constitution, and the more recent

A^^^^-J^^^^^^-^^^ case of ifoore v. Illinois. 14 How. Rep. 13, shows that it was promulgated without the

•4-
' 7.6^ .sanction of a majority of the court.

Q «lA*-'*7T " '! he United States courts have jurisdiction over controversies between citizens of

4—
''

ijii
•different States, but no one has ever doubted the jurisdiction of the State courts over

J\A^^(^^ AaaAAA'
^^^ ^^^^ parties. To liold that the mere grant of power to tlie Federal government

I ty^yxjCX ^"^^ ^^y subject extinguishes State authority over the same subject, would invalidate

r^^'^-^^^'^y^^ thousands of judgments rendered by State courts in controversies between citizens of

(7^ jpiAj^Cjljur^ different States. In every State in the Union weights and measures have been con-
^''^

stantly governed either hy a standard established by a State statute, or by the common

n flX'^liA^^ ~ '^" ^^^ State. The power of each State to establish its own common law on this

i* A n subject has never been denied. If the States have this power, they certainly have the

i,
/ A u^ power to enact statutes. The power being acknowledged, it is not for the Federal gov-

1

vA-^
yj ernment to interfere with the manner of exercising it. To deny the existence of

1 ' 0^. this authority now, would overturn the practice which has been uniformly acted on by
^''*'*-'*'^^A —J all the States during the whtde period of their political existence. It would throw all

. a_ past transactions into confusion, and leave the business community no guide whatever

f^^ jJvLA. ^ for the future ; for there is no certainty that Congress will ever deem it expedient to fix

a standard. Chief Justice Tilghman, in The Farmers' and Mechanics' Bank v. Smith,

3 S. & R. 69, stated a fact which no one has ever denied, when he declared that ' the
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THE POWER TO EMIT BILLS. ^~^/ -/" y(r6J^

"The specifications of the power about money, gi%'eu to the Congress of the ^ ^{aj^-^C^
^

United States in the Constitution, are two ; power is given to coin money and to
^ ii ^

l)orrow it. Art. 1, sect. 8, clause 2, reads: [The Congress shall have power] ' to ^yVtX"-* l^*^
borrow money on the credit of the United States.' In clause 5 the power is given ' to ^
coin mDuey, regulate the value thereof, aud of foreigu coin, and fix the standard of v_-yV<C^ '^^ ^^
weights and measures.' Provisions corresponding to these are found in Art. 9, sects. 4 v

and .5, of the Articles of Confederation ; aud the language there used accounts in part yl/O-'^^''^

for that of the Constitution. The clauses above quoted originally stood, in Pinckney's / ^ / (fj

Plan of a Federal Constitution (3 Ell. Deb. 130), as follows: 'The Legislature of -{/M/l^ [J

the United States shall Iiave tlie power to borrow money and emit bills of credit ; . . . jF^Aiciy^
to coin money, and regulate the value of all coins, and fix the standard of weiglits and .

measures.' The plan was referred to a committee. In the draft of the Constitution C\J J.(X^^
reported by the committee of detail (Id. 378) on August 6, after more than two nionths,^^^ ,

the first clause stood nearly as before, while the other one read thus :
' to coin money, ,^;:^/VO< ^J^

to regulate the value of foreign coin.' There was now no difficulty in regard to the
//zci

clause about coining money ; it passed without opposition, taking on at some later ^y-€^L^ (/Jjf^-'^^K

stage the shape in wliich it now stands, namely, that which is first quoted above. As
reganls the other clause, that part of it was stricken out which authorized Congress to

emit bills, and it was left thus :
' to borrow money on the credit of the United States.'

In the Articles of Confederation it had been :
' to borrow money or emit bills on the

credit of the United States
;

' and now, in the final result, they merely struck out, ' or

emit bills.' . . . Now, as regards the States. In Pinckney's Plan, Art. XI. (Id. 131),

they were forbidden, 'without the consent of the Legislature of the United States . . .

[to] emit bills of credit, [or] make anything but gold, silver, or copper a tender in

payment of debts.' By the report of the committee of detail (Id. 331) they were for-

l)idden absolutely to coin money ; and the previous prohibition, ' without the consent

of the Legislature of the United States,' was contiuued as to the clause about emitting

States have regulated weights and measures at their pleasure,' 'without objection.'

Their right to do so, until Congress shall act on the subject, admits of no doubt.

" Judqmrnt afftrmed.'

From 2 Story, Com. Const , 5th ed. §§ 1120-1122 :
" It will be hereafter seen that

this [coining money] is an exclusive power in Congress, the States being expressly

prohil)ited from coining money. And it has been said by an eminent statesman [Mr.

Webster], that it is difficult to maintain, on the face of the Constitution itself and in-

dependent of long-continued practice, the doctrine that the States, not lieing at liberty

to coin money, can authorize the circulation of bank paper, as currency, at all. . . .

AVhatever may be the force of tliis reasoning, it is probably too late to correct the

error, if error there be, in the assumption of this power by the States, since it has an

inveterate practice in its favor, through a very long period, and indeed ever since the

adoption of the Constitution.

"The other power, 'to fix the st.nndard of weights and measures,' was, doubtless,

given from like motives of public policy, for the sake of uniformity, and the conven-

ience of commerce. The Federalist, No. 42. Hitherto, however, it has remained a

dormant power, from the many difficulties attendant upon the subject, although it has

l)een repeatedly brought to the attention of Congress in most elaborate reports Until

Congress shall fix a standard, the under.'^tanding seems to be that the States possess

the power to fix their own weights and measures ; or, at least, the existing standards

at the adoption of the Constitution remain in full force. L'nder the Confederation

Congress possessed the like exclusive' power."

The foregoing passages stand in the same form in the first edition, published early

in the year 1833. Compare Craiq v. Mo., 4 Pet. 410 (1830), and Story, J. (dissenting),

in Briscoe v. BJc. Kij., 11 Pet. 2.-)7 (1837). — Ed.
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bills of credit, or making anything but specie a tender in payment of debts. This con-

dition was afterwards stricken out (Id. 484, 485), and the whole provision on the sub-

ject, as regards tlie States, tiually took its present form of an absolute prohibition.

" As things stood, therefore, when tlic instrument was launched, and as tiiey stand

now : Jirst, both the Union and the States could borrow money ;
second, the States could

not coin nioiiev, and the3~could not give~nrc (lUJ^^'ty .of^fLten'JJ^ in payment o f debts
'

to an\ thinT7 Imt (fold and silver coin ; third, the Union could ' coin money, regulate the

value tlieieo f, and of foreign coi n.' It was not restricted as to the metal it should

coin . It was not given any express power to give or to withhold from its own coin or

auv other the quality of a legal tender in payment of debts ; and it was not denied any

usual or naturally implied power of this sort ; fuurth, the States could not emit liills .

and, of course, they could nut borrow by the aid of such _bJlls ; fifili, as to the power

of ( 'ongressju emit bills , to supply a paper currency, or tojnake it a legaLtend^erj the

Constitution was silent. . . .

"Let us see just what took place in the Convention as regards bills of credit, and

what was then thought to be the effect of its action. What actually took place may
be seen (so far as we have any report of it) by looking at pages 4.34 and 4.'35 of the

fifth volume of Elliott's Debates. The Convention was discussing, on August 16, the

draft of a constitution submitted ten days before by the committee of detail :
—

" ' Mk. Gouvekneur Morris moved to strike out " and emit bills on the credit of

the United States." If the United States had credit, such bills would be unnecessary
;

if they had not, unjust and u.seless. — ]\Ir. Butlkr seconded the motion. — Mr. Madi-

son. Will it not be sufficient to prohibit making them a tender? This will re-

move the temptation to emit them -with unjust views ; and promissory notes, in that

shape, may in some emergencies be best.— Mr. Gouverneur Morris. Striking out

the words will leave room still for notes of a responsible minister, which will do all the

good without the mischief. The moneyed interest Avill oppose the plan of government,

if paper emissions be not prohibited.— Mr. Goriiam was for striking out without in-

serting any prohibition. If the words stand, they may suggest and lead to the meas-

ure. Mr. Masox had doubts on the subject. Congress, he thought, would not have

the power unless it were expressed. Though he had a mortal hatred to paper money,

yet, as he could not foresee all emergencies, he was unwilling to tie the liands of the

legislature. He observed that the late war could not have been carried on, had such a

prohibition existed. — Mr. Gorham. The power as far as it will be necessary or safe is

involved in that of borrowing. — Mr. Mercer was a friend to paper money, though,

in the present state of temper of America, he .should neither propose nor approve of

such a measure. He was. consequently, opposed to a prohibition of it altogether. It

will stamp suspicion on the government, to deny it a discretion on this point. It was

impolitic, also, to excite the opposition of all those who were friends to paper money.

The people of property would be sure to be on the side of the plan, and it was impoli-

tic to purchase their further attachment with the loss of the opposite class of citizens.

— Mr. Ellsworth thought this a favorable moment to shut and bar the door against

paper money. The mischiefs of the various experiments which had been made were

now fresh in the public mind, and had excited the disgust of all the respect.iljle part

of America. By withholding the power from the new government, more friends of

influence wouldbe gained to it than by almost anything else. Paper money can in

no ca.se be necessary. Give the government credit, and other resources will offer.

The power may do harm, never good. — Mr. Randolph, notwithstanding his antipathy

to paper money, could not agree to strike out the words, as he could not foresee all

the occasions that might arise. — Mr. Wilson. It will have a most salutary influence

on the credit of the United States to remove the possibility of paper money. This ex-

pedient can never succeed whilst its mischiefs are remeinbered ; and, as long as it can

be resorted to, it will be a bar to other resources. — Mr. Butler remarked that paper

was a legal tender in no country in Europe. He was urgent for disarming the gov-

ernment of such a power. — Mr. Mason was still averse to tying the hands of the

legislature nltofjether. If there was no example in Europe, as just remarked, it might

be observed, on the other side, that there was none in which the government was re-

strained on this head.— Mr. Eead thought the w^ords, if not struck out, would be as
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alarming as the mark of the beast iu Revelation. — Mr. Lavgdon had rather reject

the whole plan than retain the three words "and emit bills."'

" Morris's motion to strike out was then carried by a vote of nine States to two. In

a note at the bottom of page 435, iu accounting for the vote of Virginia, Madison

says :
' This vote in the affirmative by Virginia was occasioned by the acquiescence of

Mr. Madison, who became satisfied that the striking out of the words would not dis-

able the government froQi the use of public; notes so far as they could be safe ami

proper; and would only cut off the pretext for a paper currency, and particularly f(jr

making the bills a tender, either for public or private debts.' . . .

" Such was the action of the framers of the Constitution as to the power to emit

bills and the closely related topic of making them a legal tender. Tnrn now and con-

sider that it is the e.stablished law of the country that Congress may emit bills. . . .

Chief Justice Chase, in delivering the opinion of the Supreme Court of the United

States in Veazie Bank v. Feuno (8 Wall. 533, 548) said: . . .
' It is settled by tlie

uniform practice of the government, and by repeated decisions, that Congress may
constitutionally authorize the emission of bills of credit.'"— Legal Tender, 1 Harv.

Law Review, 73-79. "\ ~
T ZZ.

X /y^cJx. o-i^ 4VU7. yAro^
CRAIG ET AL. V. THE STATE OF MISSOURI. v) -, .

^
.

Supreme Court of the United States. 1830. ^ ^ _^

[4 Peters, 410.] i
JCft-*.x^^ "f^. X,

Sheffey^ for the plaintiffs ; Benton, contra. Co^a »-)^
^

Marshall, C. J., delivered the opinion of the court ; Justices Thomp- vf%-</vH^a. i/^^

SON, Johnson, and M'Lean dissenting.
-4- i f

'

jl Ht

This is a writ of error to a judgment rendered in the court of j^st
" '''^^^^"^p'^"'*^^^

resort, in the State of Missouri ; affirming a judgment obtained bj' the tA Jljr^^»^

State in one of its inferior courts against Hiram Craig and others, on a U. / \,^^''

promissory note. . . . "''yu'^ .

The declaration is on a promissory note, dated on the first day ^^(^//(A,i(iXA ^MSl

August, 1822. promising to pay to the State of Missouri, on the first •

day of November, 1822, at the loan office in Chariton, the sum of one ^-^^ ^^^^

hundred and ninetj'-nine dollars ninety-nine cents, and the two per"^^^ ^CupUi-.

cent per annum, the interest accruing on the certificates borrowed from . .

the 1st of October, 1821. This note is obviously given for certificates ^j^y^^y^^^^^<^^ '^

loaned under the Act, "for the establisiiment of loan offices." That ^^ i/^oXaA^
Act directs that loans on personal securities shall be made of sums less

than two hundred dollars. This note is for one hundred and ninety- oili^ JaAJ

nine dollars and ninety-nine cents. The Act directs that tlie certificates \
issued by the State shall carry two per cent interest from tlie date, -^

which interest shall be calculated in the amount of the loan. The note^^^^ CLcX^
promises to repay the sum, with the two per cent interest accruing on "^jd
the certificates borrowed, from the first day of October, 1821. It can- ^^^V^''^

not be doubted that the declaration is on a note given in pursuance of -//^ olaa.^'
t!ie Act which has been mentioned. /I L J

Neither can it be doubted that the plea of non-assumpsit allowed tho"^^
1)
1/'^

defendants to draw into question at the trial the validit}" of the con- /r

1 The statement of the case is omitted.— Ed. JOut (X..^.JLM\\aa^^ fi^^^ 7w^

oM, aJ-tl,tJUy^ ^^ a.^M;^^^i^P^^^ ^-^
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Ce-\Ax.-^^
sideration on which the note was given. Everything which disaffirms

tctx/v. the contract, everything which shows it to be void, may be given in

it' f~ evidence on the general issue in an action of assumpsit. The defend-

^iXAM'^^^''-^^^^^^^^ therefore, were at liberty to question the validity of the considera-

sij~t\jL JU-db>- tion which was the foundation of the contract, and the constitutionality

X, of the law in which it originated. . . .

»^v jC-'^cO^ The case is, we think, within the twenty-fifth section of the Judicial

Q \^K^ ~ ^^^'' ^"*^^ consequently within the jurisdiction of this court.
'*"*"^

Q This brings us to the great question in the cause : Is the Act of the

jjiuC^ Wtr Legislature of Missouri repugnant to the Constitution of the United

^ States? The counsel for the plaintiffs in error maintain, that it is

repugnant to the Constitution, because its object is the emission of bills

of credit contrar}' to the express prohibition contained in the tenth
'^^^~

section of the first article.

p^i_^:^c^a:tMrNA. Tlie Act under the authority of which the certificates loaned to the

i ^ plaintiffs in error were issued, was passed on the 26th of June, 1821,

frt t^'Vv-^'^ and is entitled " An Act for the establishment of loan offices." The

^-j^ provisions that are material to the present inquiry are comprehended
^^^^'^^

in the third, thirteenth, fifteenth, sixteenth, twenty-third, and twenty-

ii/-^'>-<-/^^^t-^v-v^ fourth sections of the Act, which are in these words :
—

a ^ Section the third enacts :
" that the auditor of public accounts and treasurer, under

(pAx^tCc^ W tli6 direction of the governor, shall, and they are hereljy required to issue certificates,

. \ signed bv the said auditor and treasurer, to the amount of two hundred thousand

h{AJL S^^J*^. dollars, of denominations not exceeding ten dollars, nor less than fifty cents (to bear

A h l-*-^
'^'^'^'^ devices as they may deem the most safe), in the following form, to wit: 'This

(^\yx /JA'^-^^'^'^ certificate shall be receivable at the treasury, or any of the loan offices of the State of

Af. Missouri, in the discharge of taxes or debts due to the State, for the sum of $
,

(XAX
(f*"^, vvith interest for the same, at the rate of two per centum per annum from this date,

ixlAAyM AM the day of 182 .'
"

^^'"'^^^
<;| The thirteenth section declares :

" that the certificates of the said loan office shall

lL
C^vVC/it" •

^^ receivable at the treasury of the State, and by all tax gatherers and other public

^'^^ officers, in payment of taxes or other moneys now due to the State or to any county

I -—4---or town therein, and the said certificates shall also be received by all officers civil and
/K^^IAAA «*AAAv^

military in the State, in the discharge of salaries and fees of office."

^' i-liCyX The fifteenth section provides :
" that the commissioners of the said loan offices shall

""^Xj have power to make loans of the said certificates, to citizens of this State, residing

ft-P j^r\ r^'jL^ within their respective districts only, and in each district a proportion shall be loaned

"^ ^ to the citizens of each county therein, according to the number tliereof," &c.

u
' CJfW- Section sixteenth. "That the said commissioners of each of the said offices are

vA^^'^ furtlier authorized to make loans on personal securities by them deemed good and

/"IXiAfiAoCvW^ sufficient, for sums less than two hundred dollars ; -which securities shall be jointly and

,
severally bound for the payment of the amount so loaned, with interest thereon," &c.

[j'J'iXyO X/y^iA Section twenty-third. " That the General Assemldy shall, as soon as may be, cause

tC- the salt springs and lands attached thereto, given by Congress to this State, to be leased

iX^"^^ out, and it shall always be the fundamental condition in such leases, that the lessee or

f3u<j^.<^ >C.<^
lessees shall receive the certificates hereby required to be issued, in payment for salt,

at a price not exceeding that which may be prescribed by law ; and all the proceeds

/^y^_/^p^V^< of the said salt springs, tlie interest accruing to the State, and all estates purchased by

__ officers of the said several offices under the provisions of this Act, and all the debts
(\\^^Aa.^-^ - now due or hereafter to be due to this State, are hereby pledged and constituted a

'-\2K»\,^j^(f<
ivinA for the redemption of the certificates hereby required to be issued, and the faith

. .of the State is hereby also pledged for the same purpose."

LJ^ AV.^ -VA..^-^— '-^-^'^ ^ ^
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Section twenty-fourth. "Tliat it shall be the duty of the said auditor and treasurer j^J\XjL/^ C/f i

to withdraw annually from circulation, one-tenth part of the certificates which are
/?, a s rXA^'L

hereby required to be issued," &c. ^'^^
i /

The clause in the Constitution which this Act is supposed to violate \ I

is in these words: •* No State shall . . . emit bills of credit." yi4A.^(^\^-^^ .

What is a bill of credit? What did the Constitution mean to forbid? ^ ^
In its enlarged, and perhaps its literal sense, the term *^ bill

credit" may^comurehend an^^ instrument by which a State engages to j^

pa\^ money at a future day ; thus including a certificate given for money

borrowed- But the language of the Constitution itself, and the mis-

chief to be prevented, which we know from the history of our countr}-,

equally limit the interpretation of the terms. The word "emit" is

never employed in describing those contracts by which a State binds

itself to pay money at a future daj- for services actually received, or

for money borrowed for present use ; nor are instruments executed for

such purposes, in common language, denominated " bills of credit."

To '-' emit bills of credit,'' conveys to the mind the idea of issuing

]3aper intended to circulate throuuh the community for its ordinary p u r-

poses, as money , which paper is redeemable at a future da^y. This is

the sense in which the terms have been always understood.

At a ver}' early period of our colonial histor}', the attempt to supply

the want of the precious metals b}' a paper medium was made to a con-

siderable extent; and the bills emitted for this purpose have been fre-

quently denominated bills of credit. During the war of our Revolution,

we were driven to this expedient ; and necessit}' compelled us to use it

to a most fearful extent. The term has acquired an appropriate mean-

ing ; and "bills of credit" signify a paper medium, intended to circu-

late between individuals, and between government and individuals, for

the ordinary' purposes of societ}'. Such a medium has been always

liable to considerable fluctuation. Its value is continually changing ;

and these changes, often great and sudden, expose individuals to

immense loss, are the sources of ruinous speculations, and destroy all

confidence between man and man. To cut up this mischief b}- the

roots, a mischief which was felt through the United States, and which

deepl}' affected the interest and prosperity of all ; the people declared

in their Constitution, that no State should emit bills of credit. If the

prohibition means anything , i f the words are not empty sounds, it must

comprehend the emission of any paper medium, l^y a State governme nt,

forJ]ie purpose of common circulation.

What is the character of the certificates issued by authorit}- of the

Act under consideration ? What office are the}- to perform ? Certifi-

cates signed by the auditor and treasurer of the State, are to be issued

by those officers to the amount of two hundred thousand dollars, of

denominations not exceeding ten dollars, nor less than fift}- cents.

The paper purports on its face to be receivable at the treasury, or at

any loan office of the State of Missouri, in discharge of taxes or debts

dt^e to the State.
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The law makes them receivable in discharge of all taxes, or debts

due to the State, or aii}' count}' or town tiierein ; and of all salaries

and fees of oflice, to all officers civil and military within the State ; and

for salt sold by the lessees of the public salt works. It also pledges

the faith and funds of the State for their redemption.

It seems im[)ossible to doubt the intention of the legislature in pass-

ing this Act, or to mistake the character of these certificates, or the

otiice they were to perform. The denominations of the bills , from ten

doUars to fifty cents , fitteiLliim]i_for the purpose of ordinary circula-

tion ; and their reception in payment o f taxes, and debts to the govern-

ment and to corporationsTaud of sakiries and_fees, would give them
currency. They were to be put into circulation ; that is, emitted by
the government. In addition to all these evidences of an intention to

make these certificates the ordinary circulating medium of the countr}-,

the law speaks of them in this character ; and directs the auditor and

treasurer to withdraw annually one-tenth of them from circulation.

Had they been termed ^M)ills of credit," instead of '^certificates,"

nothing would have been wanting to bring them within the prohibitoi'y

word s of the Constitution .

And can this make any real difference? Is the proposition to be

maintained, that the Constitution meant to prohibit names and not

things? That a very important act, big with great and ruinous mis-

chief, which is expressly forbidden by -words most appropriate for its

description, ma}' be performed b}- the substitution of a name? That

the Constitution, in one of its most important provisions, may be

oi)enly evaded by giving a new name to an old thing? "We cannot

think so. We tliiiik the ceilificates emitted under the authoritv of this

Act are as entirely bills of credit as if they had been so denominated

in the Act itself.

But it is contended, that though these certificates should be deemed

bills of credit, according to the common acceptation of the term, they

are not so in the sense of the Constitution ; because they are not made

a legal tender.

The Constitution itself furnishes no countenance to this distinction.

The prohibition is general. It extends to all bills of credit, not to bills

of a particular dcscrii)tion. That tribunal must be bold indeed, which,

without the aid of other explanatory words, could venture on this con-

struction. It is the less admissible in this case, because the same

clause of the Constitution contains a substantive prohibition to the

enactment of tender laws. The Constitution, therefore, considers the

emission of bills of credit, and the enactment of tender laws, as distinct

operations, independent of each other, which may be separately per-

formed. Both are forbidden. To sustain the one, because it is not

also the other ; to sa}- that bills of credit ma}* be emitted, if they be

not made a tender in payment of debts,— is, in effect, to expunge that

distinct independent prohibition, and to read the clause as if it had

been entirelv omitted. We are not at liberty to do this.
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The histoiy of paper mone}- lias been referred to, fur tlie purpose of

showing that its great mischief consists in being made a tender ; and

tiiat therefore the general words of the Constitution ma\- be restrained

to a particular intent.

Was it even true, that the evils of paper money resulted solely from

the qualit}- of its being made a tender, this court would not feel itself

authorized to disregard the plain meaning of words, in search of a con-

jectural intent to which we are not conducted by the language of any

part of the instrument. But we do not think that the history of our

countr}' proves either, that being made a tender in [)ayment of debts

is an essential quality of bills of credit, or the only mischief resulting

from them. It may, indeed, be the most pernicious; but that will not

authorize a court to convert a general into a particular prohibition.

We learn from Hutchinson's " History of Massachusetts," vol. i.,

p. 402. that bills of credit were emitted for the first time in that colony

in 1G90. An arm}' returning unexpectedly from an expedition against

Canada, which had proved as disastrous as the plan was magnificent,

found the government totally unprepared to meet their claims. Bills

of credit were resorted to, for relief from this embarrassment. They

do not appear to have been made a tender ; but they were not on that

account the less bills of credit, nor were the}' absolutely harmless. The

emission, however, not being considerable, and the bills being soon

redeemed, the experiment would have been productive of not much

mischief, had it not been followed b}' repeated emissions to a much

larger amount. The subsequent history of Massachusetts abounds

with proofs of the evils with which paper mone}' is fraught, whether

it be or be not a legal tender.

Paper money was also issued in other colonies, both in the North

and South ; and whether made a tender or not, was productive of evils

in proportion to the quantity emitted. In the war which commenced
in America in 1755, Virniuia issued paper money at several successive

sessions, under the appellation of treasury notes. This was made a

tender. Emissions were afterwards made in 1769, in 1771, and in

1773. These were not made a tender ; but they circulated together;

were equally bills of credit; and were productive of the same effects.

In 1775 a considerable emission was made for the purposes of the war.

Tlie bills were declared to be current, but were not made a tender. In

1776 an additional emission was made, and the bills were declared to

be a tender. The bills of 1775 and 177G circulated together; were

equally bills of credit ; and were productive of the same consequences.

Congress emitted bills of credit to a large amount ; and did not,

perhaps could not make them a legal tender. This power resided in

the States. In May, 1777, the Legislature of Virginia passed an Act
for the first time making the bills of credit issued under the authoritv

of Congress a tender so far as to extinguish interest. It was not until

March, 1781, that Virginia passed an Act making all the bills of credit

which had been emitted bv Congress, and all which had been emitted
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bv the State, a legal tender in payment of debts. Yet they were in

everv sense of the word bills of credit, previous to that time ;
and were

productive of ail the consequences of paper money. We cannot then

assent to tlie proposition, that the history of our country furnishes any

just aigument in favor of that restricted construction of the Constitu-

tion, for which the counsel for the defendant in error contends.

The certificates for which this note was given, being in truth "bills

of credit " in the sense of tlie Constitution, we are brought to the

inquiry : — Is the note valid of whicli tliey form the consideration ?

It has been long settled, that a promise made in consideration of an

act which is forbidden by law is void. It will not be questioned, that

an act forl>idden ])V the Constitution of the United States, which is

the supr^nK^ law, is against hnv. Now the Constitution forbids a State

to'" emit bills of credit." The loan of these certificates is the very act

which is forbidden . It is not the making of tiiem while they lie in the

loan olHces ; but tlie issuing of them, the putting them into circula tion,

which is the act of emission, the act that is forbidden by the Con stitu-

tion . The consideration of this note is the emission of bills of credit

bv the State. The ver^^ act which constitutes the consideration, is the

act of emitting bills of credit, i n the mode prescribed by the law of

Missouri ; w hicli act is i)rohibited by the Constitution of the United

States .

Cases which we cannot distinguish from this in principle have been

decided in State courts of great respectability ; and in this court. In

the case of the Springfield Bank v. Merrick et iiL, 14 Mass. Rep. 322,

a note was made payable in certain bills, the loaning or negotiating of

wliich was prohibited by statute, inflicting a penalty for its violation.

The note was held to be void. Had this note been made in considera-

tion of these bills, Instead of being made payable in them, it would not

have been less repugnant to the statute ; and would consequently have

been equally void. . . . \Ylcve foWovis a. siidemcui o^ Hunt \ . Knicker-

bocker, 5 Johns. 327, and Patton v. Nicholson, 3 Wheat. 204, illustrat-

ing the same point.]

/ A majority of the court feels constrained to say that the considera-

tion on which the note in this case was given, is against the highest law

of the land, and that the note itself is utterly void. In rendering judg-

^ ment for the plaintiff, the court for the State of Missouri decided in

favor of the validity of a law which is repugnant to the Constitution of

the United States.

In the argument, we have been reminded by one side of the dignity

of a sovereign State, of the humiliation of her submitting herself to

this tribunal, of tlie dangers which may result from inflicting a wound

on that dignity ; by the other, of the still superior dignity of the people

of the United States, who have spoken their will in terms which we

cannot misunderstand.

To these admonitions, we can only answer: that if tlie exercise of

that jurisdiction which has been imposed upon us by the Constitution
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and liivvs of the United States, shall be calcuUited to hriiig on those

dancers which have been indicated; or if it shall be indispensalile to

the preservation of the Union, and consequently of tlie independence

and libert}' of these States, — these are considerations which address

themselves to those departments which may vvith perfect propriety be

influenced by them. This department can listen only to the mandates

of law ; and can tread onh' that path which is marked out by duty.

The judgment of the Supreme Court of tiie State of Missouri, for the

First Judicial District is reversed; and the cause remanded, with direc-

tions To enterjudgment for the defendants.

[Dissenting opinions by Justices Johnson, Thompson, and M'Lean,

are omitted.] ^ '^^jV

1 111 tlie course of these dissenting opinions, the following things were said, in tlie

nature of a desc-ription or definition of the term " bills of credit " :
—

Johnson, J., said :
" The terms ' bills of credit ' are in themselves vague and

general, and, at the present day, almost dismissed from our language. It is then only

bv resorting to the nomenclature of tlie day of the Constitution, that we can hope to

get at the idea which the framers of the Constitution attached to it. The quotation

from Hutchinson's " History of Massachusetts,' therefore, was a proper one for this

purpose; inasmucli as the sense in which a word is used by a distinguislied historian,

and a man in public life in our own country, not long before the Revolution, furnishes

a satisfactory criterion for a definition. It is there used as synonymous with paper

money ; and we will find it distinctly used in the same sense liy the first Congress

which met under the present Constitution. The whole histor}^ iind lej:islation of the

time prove that, by bills of credit, the framers of the Constitution meant paper money,

with reference to that which had been used in the States from the commencement of

the century, down to the time when it ceased to pass, before reduced to its innate

wortlilessness."

Thompson, J., said :
" The precise meaning and interpretation of the terms 'hills of

credit ' has nowliere been settled ; or if it has, it has not fallen within my knowledge.

As used in the Constitution, it certainly cannot be applied to all obligations, or vouch-

ers, given by, or under the authority of a State for the payment of money. The right of

a State to borrow money cannot be questioned ; and this necessarily implies the right

of giving some voucher for the repayment : and it would seem to me difficult to main-

tain the proposition, that such voucher cannot legally and constitutionally assume a

negotiable character ; and as such, to a certain extent, pass as, or becoVne a substitute

for money. The Act does not profess to make these certificates a circulating medium,

or substitute for money. They are (except as relates to public officers) made receiv-

able only for taxes and debts due to the State, and for salt sold by the lessees of salt

springs belonging to the State. These are special and limited objects; and these

certificates cannot answer the purpose of a circulating medium to any considerable

extent.
" A simple promise to pay a sum of money, a bond or other security given for the

piyment of the same, cannot be considered a bill of credit, within the sense of the

Constitution. Such a construction would take from the States all power to borrow

money, or execute any obligation for the repayment. The natural and literal mean-

ing of the terms import a bill drawn on credit merely, and not bottomed upon any

real or substantial fund for its redemption. There is a material and well known dis-

tinction between a bill drawn upon a fund, and one drawn upon credit only. A bill

of credit may therefore be considered a bill drawn and resting merely upon the credit

of the drawer ; as contradistinguished from a fund constituted or pledged for the pay-

ment of tlie bill. . . .

"If these certificates are bills of credit inhibited by the Constitution, it appears to

me difficult to escape the conclusion, that all bank notes, issued either by the States,
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or under tlieir authority and jjerinission, are bills of credit falling witliiu the prohihi-

tion. They are certainly, in point of form, as much bills of credit ; and if beinji' used

as a circulating medium, or substitute for money, makes these certificates bills of

credit, bank notes are more emphatically such. And not only the notes of banks

directly under the management and control of a State, of which description of banks

there are several iu the United States, but all notes of banks established under the

authority of a State, must fall within the prohibition. For the States cannot certainly

do that indirectly which they cannot do directly. And, if they cannot issue bank
notes because they are bills of credit, they cauuot authorize others to do it. If this cir-

cuitous mode of doing the business would take the case out of the prohibition, it would
eijually apply to the Missouri certificates ; for they were issued by persons acting

under the authority of the State, and indeed could be issued in no other way."

M'Lean, J., said: "The bills issued during the lievolution were denominated
bills of credit. In 1780, the United States guarantied the payment of bills emitted

by the States. They all contained a promise of payment at a future day ; and where
they were not made a legal tender, creditors were often compelled to receive them in

payment of debts, or subject themselves to great inconvenience and peril.

" The character of these bills, and the evils which resulted from their circulation,

give the true definition of a bill of credit, within the meaning of the Constitution;

and of the mischiefs against which the Consiitixtion provides.

"The following is the form of the bills emitted in 1780, under the guarantee of

Congress. ' The possessor of this bill shall be paid Spanish milled dollars by
the 31st day of December, 1786, with interest, in like money, at the rate of five per
cent per annum, by the State of , according to an Act,' &c.

" Bills of credit were denominated current money ; and were often referred to in the

proceedings of Congress by that title, in contradistinction to loan office certificates. It

is reasonable to suppose that in using the term ' bills of credit ' iu the Constitution,

such liills were meant as were known at the time by that denomination. If the term
be susceptible of a broader signification, it would not be safe so to construe it ; as it

would extend the provision beyond the evil intended to be prevented, and instead of

operating as a salutary restraint, miglit be productive of serious mischief. The words
of the Constitution must alwajs be construed according to their plain import, looking

at their connection and the object in view. Under this rule of construction, I have
come to the conclusion, that to constitute a bill of credit, within the meaning of the

Constitution, it must be issued by a State, and its circulation as money enforced by
statutory provisions. It must contain a promise of payment by the State generally,

when no fund has been appropriated to enable the holder to convert it into money. It

must be circulated on the credit of the State ; not that it will be paid on i)resentation,

but that the State, at some future period, on a time fixed, or resting in its own dis-

cretion, will provide for the payment. . . .

" Where money is borrowed by a State, it issues script which contains a promise to

pay according to the terms of the contract. If the lender, for his own convenience,

prefers this script in small denominations, may not the State accommodate him ? This
may be made a condition of the loan. If a State shall think proper to borrow money
of its own citizens, in sums of five, ten, or twenty dollars, may it not do so ? If it be

unable to meet the claims of its creditors, shall it be prohibited from acknowledging
the claims, and promising payment with interest at a future day 1 The principles of

justice and sound policy alike require this ; and unless the right of the State to do so

be clearly inhibited, it must be admitted. In the adjustment of claims against a
county, orders are issued on the county treasury ; and it is common for these to cir-

culate, by delivery or assignment, as bank notes or bills of exchange.
" May a State do, indirectly, that which the Constitution prohibits it from doing

directly ? If it cannot issue a bill or note which may be put into circulation as a sub-
stitute for money, can it, by an Act of Incorporation, authorize a company to issue

bank bills on the capital of the State ? It will thus be seen, tliat if an extended con-
struction be given to the term ' bills of credit,' as used in the Constitution, it may be
made to embrace almost every description of paper issued by a State."
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BRISCOE ET AL. V. THE PRESIDENT, etc., OF THE BANK
OF THE COMMONWEALTH OF KENTUCKY.

Supreme Court of the United States. Ib37. 6( -^ \q

[11 Petos, 257.]! ry^cxjtx. .X-O'^*-'-^^

[Error to the Kentucky Court of Appeals.] AtM^- ' *^^^^_,

White and Southard, for the plaintiffs ; Hardin and Clay, contra. /%/\,/fyt
^^^"^

M'Lean, J., delivered the opinion of the court. . . . An action was . -en^cf)

commenced b}' the Bank of the Commonwealth of Kentucky, against "V^^^
. Q /

the plaintiffs in error, in the Mercer Circuit Court of Kentucky, on a ;©/U<^^-^ Q

note for 2,048 dollars 37 cents, payable to the president and directors
^^JIoXk/

of the bank ; and the defendants filed two special pleas, in the first of
'

"
-4- A

which 03-er was prayed of the note on which suit was brought, and they \.J\^ ^CcaT
^

say that the plaintiff ought not to have, &c., because the note was given as ifJjry Ou^tA
on the renewal of a like note, given to the said bank ; and the}- refer to ^ _/

the Act establishing the bank, and allege that it never received any part /lAjb^^y)
of the capital stock specified in the Act ; that the bank was authorized ^^<;fi-o,^^X./-^^*^

to issue bills of credit, on the faith of the State, in violation of the Con- » a

stitution of the United States. That, by various statutes, the notes issued /^^ /r

were made receivable in discharge of executions, and if not so received, ^ t

the collection of the mone}- should be delayed, &c. ; and the defendants .^-^^ i?^^ *"

aver that the note was given to the bank on a loan of its bills, and that ^ ~ -9- '

the consideration, being illegal, was void.
>»_^->c^'-<-^

The second plea presents, substantial!}-, the same facts. To both L ^"2- j \
,

the pleas a general demurrer was filed ; and the court sustained the v ^
demurrer, and gave judgment in favor of the bank. This i^^^^g"^^^^^^^ /Ju fj/yyicoXf
was removed, by appeal, to the Court of Appeals, which is the highest

court of judicature in the State, where the judgment of the Circuit CovivtyU^<*-^ /t/w'v^

was affirmed ; and being brought before this court by writ of error, the J(to.cK
question is presented whether the notes issued b}- the bank are bills .

of credit, emitted by the State, in violation of the Constitution of the (jljLi P'*^'^
United States.

'

This cause is approached, under a full sense of its magnitude. Im- JL 2_ / J

portant as have been the great questions brought before this tribunal fJhayiA.^'^^^^^
for investigation and decision, none have exceeded, if they have equalled,

^^
/ 1

the importance of that which arises in this case. The amount of prop- (/ S^<L'^ \

ert}- involved in the principle is very large ; but this amount, however tn A |

great, could not give to the case the deep interest which is connected
^ ;

with its political aspect. ... J^ oAA^*-^^^^

The terms bills of credit, in their mercantile sense, comprehend a yJ /^Ct^^yty-

great variety of evidences of debt, which circulate in a commercial coun-

tr}-. In the early history of banks, it seems their notes were generall}- ,yl.yC^*^-^

1 The statement of facts is omitted. See supra, p. 1840, n. 2. —Ed. (/hCt ^ JtAjA^
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denominated bills of credit ; but in modern times the3' have lost that

designation ; and are now called, either bank bills, or bank notes.

But the inhibition of the Constitution applies to bills of credit, in a

more limited sense.

It would be difficult to classifj- the bills of credit which were issued

in the early histoi'y of this countr}'. They were all designed to circu-

late as money, being issued under tlie laws of the respective colonies
;

but the forms were various in the different colonies, and often in the

same colon}-. In some cases they were payable with interest, in others

without interest. Funds arising from certain sources of taxation were

pledged for their redemption, in some instances ; in others the}' were

issued without such a pledge. The}' were sometimes made a legal

tender, at others not. In some instances, a refusal to receive them

operated as a discharge of the debt ; in others, a postponement of it.

They were sometimes pa^-able on demand ; at other times, at some

future period. At all times the bills were receivable for taxes, and

in payment of debts due to the public ; except, perhaps, in some in-

stances, where they had become so depreciated as to be of little or no

value. These bills were frequenth' issued b}' committees, and some-

times b}' an officer of the government, or an individual designated for

that purpose.

'The bills of credit emitted bv the States, during the revolution, and

Yjrior to the adoption of the Constitution, were not ver}- dissimilar from

those which the colonies had been in the practice of issuing. Tliere

were some characteristics which were common to all these bills. They

were issued b}- the colony or State, and on its credit. For in cases

where funds were pledged, the bills were to be redeemed at a future

period, and gradually as the means of redemption should accumulate.

In some instances, Congress guaranteed the pa3ment of bills emitted

by a State. They were, perhaps, never convertible into gold and sil-

ver, immediately on their emission ; as the}- were issued to suppl}- the

pressing pecuniar}' wants of the government, their circulating as money

was indispensable. The necessity which required their emission pre-

cluded the possibility of their immediate redemption.

In the case of Craig et al. v. The State of Missouri, 4 Peters, 410,

this court was called upon, for the first time, to determine what consti-

tuted a bill of credit, within the meaning of the Constitution. A
majority of the judges in that case, in the language of the Chief Justice,

say, that " bills of credit signify a paper medium, intended to circulate

between individuals, and between government and individuals, for

the ordinary purposes of society." A definition so general as this

would certainly embrace every description of paper which circulates as

money. . . . [Here follows a statement of the suggestions of the dis-

senting judges in Craig v. Mo.^
These definitions cover a large class of the bills of credit issued and

circulated as money, but there are classes which they do not embrace ;

and it is believed that no definition, short of a description of each class,

\
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would be entireh' free from objection ; unless it be in the general terms

used by the venerable and lamented Chief Justice.

The definition, then, which does include all classes of bills of credit

emitted by the colonies or States, is a paper issued by the sovereign

power, containing a pledge of its faith, and designed to circulate as

mone}'.

Having arrived at this point, the next inquirj' in the case is whether

the notes of the Bank of the Commonwealth were bills of credit within

the meaning of the Constitution. . . . [Here follows an abstract of the

charter showing that the bank was established " in the name and be-

half " of the State, under the direction of a president and twelve direc-

tors to be chosen on joint ballot by the two houses of the legislature.

These persons are incorporated with usual powers. The stock is to

be exclusively the property of the State, and no individual is to own

any of it. The corporation may issue notes. Its ca[)ital stock of

$2^000,000, to be increased to* $3,000,000, is to be made up by the State

Treasurer's paying in all the proceeds of the State's vacant land, of the

sale of land warrants, of the sale of vacant lands west of Tennessee

River, and tlie capital stock owned In- tlie State in the Bank of Ken-

tucky. The bank might take money on deposit, make loans on good

personal securit}-, or on mortgages, and its debts were not to exceed

twice its capital. Certain arrangements are provided for limiting loans

to individuals, apportioning to different parts of tlie State the bank

accommodations, for securing a regular report to the legislature, &c.

Notes of the bank were payable in gold and silver, and receivable for

taxes and other dues to the State. Another statute, in 1821, author-

ized the State Treasurer to receive the bank dividends.]

Tlie notes issued by the bank were in the usual form of bank notes, in

which the Bank of the Commonwealth promised to pay to the bearer on

demand the sum specified on the face of the note.

There is no evidence of anj- part of the capital having been paid into

the bank ; and as the plea^, to which the demurrers were filed, aver

that no part of the capital was paid, the fact averred is admitted on

the record. It is to be regretted that any technical point arising on the

pleadings should be relied on in this case, which involves principles and

interests of such deep importance. Had the bank pleaded over and

stated the amount actually paid into it by the State, under the charter,

the ground on which it stands would have been strengthened. . . .

But the main grounds on which the counsel for the plaintiffs rely is

that the Bank of the Commonwealth, in emitting the bills in question,

acted as the agent of the State ; and that, consequently, the bills were

issued by the State. That, as a State is prohibited from issuing bills of

credit, it cannot do indirectly what it is prohibited from doing directly.

That the Constitution intended to place the regulation of the currency

under the control of the Federal government ; and that the Act of Ken-

tucky is not only in violation of the spirit of the Constitution, but

VOL. ir. — 139
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repugnant to its letter. These topics have been ably discussed at the

bar and in a printed argument on belialf of the plaintiffs.

That by the Constitution the currency, so far as it is composed of

gold and silver, is placed under the exclusive control of Congress is

clear ; and it is contended from the inhibition on the States to emit bills

of credit, that the paper medium was intended to be made subject to the

same power. If this argument be correct, and the position that a State

cannot do indirectly what it is prohibited from doing directly be a sound

one, then it must follow, as a necessary consequence, that all banks

incorporated bj' a State are unconstitutional. And this, in the printed

argument, is earnestly maintained, though it is admitted not to be nec-

essary to sustain the ground assumed for the plaintiffs. The counsel of

the plaintiffs, who have argued the case at the bar, do not carry the argu-

ment to this extent.

This doctrine is startling, as it strikes a fatal blow against the State

banks, which have a capital of near four hundred millions of dollars,

and which supply almost the entire circulating medium of the country-.

But let us for a moment examine it dispassionateh'.

The Federal government is one of delegated powers. All powers not

delegated to it, or inhibited to the States, are reserved to the States or

to the people. A State cannot emit bills of credit; or, in other words,

it cannot issue that description of paper to answer the purposes of

moncv, which was denominated, before the adoption of the Constitution,

bills of credit. But a State ma}- grant Acts of incorporation for the

attainment of those objects which are essential to the interests of

society. This power is incident to sovereignty ; and there is no limita-

tion in the Federal Constitution on its exercise b}- the States, in respect

to the incorporation of banks.

At the time the Constitution was adopted, the Bank of North Amer-

ica, and the Massachusetts Bank, and some others, were in operation.

It cannot, therefore, be supposed that the notes of these banks were in-

tended to be inhibited b}- the Constitution, or that the}- were considered

as bills of credit within the meaning of that instrument. In fact, in

many of their most distinguishing characteristics, they were essentiall}-

different from bills of credit, in an}- of the various forms in which they

were issued.

If, then, the powers not delegated to the Federal government, nor

denied to the States, are retained by the States or the people, and by a

fair construction of the terms bills of credit, as used in the Constitution,

they do not include ordinar}- bank notes, does it not follow that the

power to incorpoi'ate banks to issue these notes may be exercised b}- a

State? A uniform course of action, involving the right to the exercise

of an important power by the State governments for half a century, and

this almost without question, is no unsatisfactory evidence that the

power is rightfuU}' exercised. But this inquiry, though embraced in

the [)rinted argument, does not belong to the case, and is abandoned

at the bar.

I
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A State cannot do that which the Federal Constitution declares it

shall not do. It cannot coin money. Here is an act inhibited in terms

so precise that they cannot be mistalven. They are susceptible of but

one construction. And it is certain tliat a State cannot incorporate

any number of individuals, and autliorize them to coin mone}'. Such
an act would be as much a violation of the Constitution as if the

money were coined by an officer of the State, under its authorit3'.

Tlie act, being prohibited, cannot be done bj- a State either directly or

indirectl3'.

And the same rule applies as to the emission of bills of credit b3- a

State. The terms used here are less specific than those which relate to

coinage. Whilst no one can mistake the latter, there are great differ-

ences of opinion as to the construction of the former. If the terms in

each case were equally definite and were susceptible of but one con-

struction, there could be no more difficult}- in applying the rule in the

one case than in the other.

The weight of the argument is admitted, that a State cannot, b\' an\*

device that may be adopted, emit bills of credit. But the question

arises, what is a bill of credit within the meaning of the Constitution?

On the answer to this must depend the constitutionality or unconstitu-

tionality of the Act in question.

A State can act onl}- through its agents ; and it would be absurd to

say that any act was not done by a State which was done hy its author-

ized agents. \To constitute a bill of credit within the Constitution,

it pjust be issued bj' a State, on_the faith of the State, and be designed

to circu late as nioney. y it must be a paper which circulates~on~tKe

credit of the State ; and is so received and used in tlie ordinary- business

of life. The individual or committee who issue the bill must have the

power to bind the State ; the\' must act as agents ; and of course do not

incur any personal responsibilit}', nor impart, as individuals, an}- credit

to the paper. These are the leading characteristics of a bill of credit,

which a State cannot emit. . . .

Were these notes issued by the State? Upon their face, they do not

purport to be issued by the State, but by the president and directors

of the bank. The}' promise to pay to bearer on demand the sums
stated. Were the}- issued on the faith of the State? The notes contain

no pledge of the faith of the State in any form. They purport to have

been issued on the credit of the funds of the bank, and must have

been so received in the community.

But these funds, it is said, belonged to the State ; and the promise to

pay on the face of the notes was made by the president and directors as

agents of the State. They do not assume to act as agents, and there

is no law which authorizes them to bind the State. As in, perliaps, all

bank charters, they had the power to issue a certain amount of notes
;

but they determined the time and circumstances which should regulate

these issues.

When a State emits bills of credit, the amount to be issued is fixed
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h\ law, as also the fund out of which they are to be paid, if any fund

be pledged for their redemption ; and they are issued on the credit of

the State, which in some form appears upon the face of the notes, or by

tlie signature of the person who issues them. As to the funds of the

Bank of the Commonwealth, they were, in part only, derived from the

State. The capital, it is true, was to be paid by the State ; but in

making loans, the bank was required to take good securities ; and these

constituted a fund, to which the holders of the notes could look for

payment, and which could be made legally responsible. In this respect

the notes of tliis bank were essentially different fi'om an^- class of bills

of credit which are believed to have been issued.

The notes w^ere not onl}' payable in gold and silver on demand, but

there was a fund, and, in all probability, a sufficient fund, to redeem

them. This fund was in possession of the bank, and under the control

of the president and directors. But whether the fund was adequate to

the redemption of the notes issued or not, is immaterial to the pres-

ent inquiry. It is enough that the fund existed, independent of the

State, and was sufficient to give some degree of credit to the paper

of the bank.

The question is not whether the Bank of the Commonwealth had a

large capital or a small one, or whether its notes were in good credit or

bad, but whether they were issued by the State, and on the faith and

credit of the State. The notes were received in payment of taxes, and

in discharge of all debts to the State ; and this, aided by the fund aris-

ing from notes discounted, with prudent management, under favor-

able circumstances, might have sustained, and it is believed did sustain

to a considerable extent, the credit of the bank. The notes of this

bank which are still in circulation are equal in value, it is said, to

specie.

But there is another quality' which distinguished these notes from

bills of credit. Everj- holder of them could not onh* look to the

funds of the bank for payment, but he had in his power the means

of enforcing it. The bank could be sued ; and the records of this court

show that while its paper was depreciated, a suit was prosecuted to

judgment against it by a depositor, and who obtained from the bank,

it is admitted, the full amount of his judgment in specie. . . .

If the leading properties of the notes of the Bank of the Common-
wealth were essentially different from any of the numerous classes of

bills of credit, issued by the States or colonics ; if the}' were not emitted

by the State, nor upon its credit, but on the credit of the funds of the

bank ; if they were payable in gold and silver on demand, and the

liolder could sue the bank ; and if to constitute a bill of credit, it must
be issued by a State, and on tlie credit of the State, and the holder

could not, bj- legal means, compel the payment of the bill, liow can

the character of these two descriptions of paper be considered as iden-

tical? They were both circulated as money ; but in name, in form, and
in substance, they differ.
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It is insisted that the principles of tliis case were settled in the suit of

Craig et al. v. The State of Missouri. . . .

It is only necessar3' to compare these certificates with the notes issued

b\' the Bank of the Comuiouwealth to see that no two things which have

any propert}' in common could be more unlike. The}' both circulated

as nionej', and were receivable on pui)lic account ; but in every other

particular they were essentially different.

If to constitute a bill of credit either the form or substance of the

Missouri certificate is requisite, it is clear that the notes of the Bank of

the Commonwealth cannot be called bills of credit. To include both

pa[)ers under one designation would confound the most important dis-

tinctions, not onl}- as to their form and substance, but also as to their

origin and effect.

There is no principle decided by the court in the case of Craig v. The
State of 3fissouri which at all conflicts with the views here presented.

Indeed the views of the court are sustained and strengthened b}- con-

trasting the present case with that one. The State of Kentucky is the

exclusive stockholder in the Bank of the Commonwealth : but does this

fact change the character of the corporation ? Does it make the bank

identical with the State? And are the operations of the bank the opera-

tions of the State? Is the bank the mere instrument of the sovereignt}''

to eflfectuate its designs ; and is the State responsible for its acts? The
answer to these inquiries will be given in the language of this court,

used in former adjudications. . . . [Here follow quotations from the

opinions of the court in Bank If. S. v. Planters'' Bank, 9 Wheat. 904,

and Bank Kjj. v. JVister, 3 Pet. 318.] These extracts cover almost

ever}' material point raised in this investigation. The}' show that a

State, when it becomes a stockholder in a bank, imparts none of its

attributes of sovereignty to the institution : and that this is equally the

case, whether it own a whole or a part of the stock of the bank.

It is admitted by the counsel for the plaintiffs that a State may be-

come a stockholder in a bank ; but they contend that it cannot become

the exclusive owner of the stock. They give no rule by which the in-

terest of a State in such an institution shall be graduated, nor at what

point the exact limit .shall be fixed, May a State own one-fourth, one-

half, or three-fourths of the stock? If the proper limit be exceeded, does

the charter become unconstitutional ; and is its constitutionality restored

if the State recede within the limit? The court are as much at a loss to

fix the supposed constitutional boundary of this right as the counsel can

possibly be.

If the State must stop short of owning the entire stock, the precise

point may surely be ascertained. It cannot be supposed that so im-

portant a constitutional principle as contended for exists without

limitation. If a State may own a part of the stock of a bank, we know
of no principle which prevents it from owning the whole. As a stock-

holder, in the language of this court, above cited, it can exercise no

more power in the affairs of the corporation than is expressly given by
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the incorporating Act. It has no more power than any other stock-

holtler to the same extent.

This court did not consider that the character of tlie incorporation

was at all affected by the exclusive ownership of tlie stock by the State.

And they say that the case of the Planters' Bank presented stronger

ground of defence than the suit against the Bank of the Commonwealth.

That in the former tlie State of Georgia was not only a proprietor but a

corporator ; and that in the latter the president and directors constituted

the corporate body. And yet in the case of the Planters' Bank the court

decided the State could only be considered as an ordinary corporator,

both as it regarded its powers and responsibilities.

If these positions be correct, is there not an end to this controversy?

If the Bank of the Commonwealth is not the State, nor the agent of the

State ; if it possess no more power than is given to it in the Act of in-

corporation ; and precisely the same as if the stock were owned by

private individuals, how can it be contended that the notes of the

bank can be called bills of credit in contradistinction from the notes

of other banks? If, in becoming an exclusive stockholder in this bank

the State imparts to it none of its attributes of sovereignty ; if it holds

the stock as any other stockholder would hold it, how can it be said to

emit bills of credit? Is it not essential to constitute a bill of credit

within the Constitution that it should be emitted by a State? Under

its charter the bank has no power to emit bills whicli have the impress

of the sovereignty or which contain a pledge of its faith. It is a

simple corporation, acting within the sphere of its corporate powers,

and can no more transcend them than any other banking institution.

The State, as a stockholder, bears the same relation to the bank as

any other stockholder.

The funds of the bank and its property, of every description, are

held responsible for the payment of its debts, and may be reached by

legal or equitable process. In this respect, it can claim no exemption

under the prerogatives of the State. And, if in the conrse of its opera-

tions its notes have depreciated like the notes of other banks nnder the

pressure of circumstances, still it must stand or fall by its charter. In

this its powers are defined ; and its rights, and the rights of those who

give credit to it, are guaranteed. And even an abuse of its powers,

through which its credit has been impaired and the community injured,

cannot be considered in this case.

We are of the opinion that the Act incorporating the Bank of the

Commonwealth was a constitutional exercise of power by the State of

Kentucky, and, consequently, that the notes issued by the bank are not

bills of credit within the meaning of the Federal Constitution. The
judgment of the Court of Appeals is, therefore, affirmed, with interest

and costs. . . . [Thompson, J., delivered a short concurring opinion,

and Story, J., an elaborate dissenting one.] ^

1 In his concurring opinion, Thompson, J., said: "If I considered these bank

notes as bills of credit, within the sense and meaning of the constitutional prohibition,
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Story, J., in his dissenting opinion, said: "When this cause was

formerly argued before this court [in 18o4 (8 Pet. 118), when, two

judges being absent and a majority of all the judges not concurring, a

rear^uraent was ordered] a majority of the judges who then heard it

were decidedly of opinion that the Act of Kentucky establishing this

bank was unconstitutional and void, as amounting to an authority to

emit bills of credit, for and on behalf of tlie State, within the prohibi-

tion of the Constitution of the United States. In principle it was

thought to be decided by the case of Crai^ v. The State of Missouri,

4 Pet. 410. Among that majority was the late Mr. Chief Justice

Marshall, a name never to be pronounced without reverence. The

cause has been again argued, and precisely upon the same grounds as

at the former argument. A majority of my brethren have now pro-

nounced the Act of Kentucky to be constitutional. I dissent from that

opinion. ... I hope that I have shown that there were solid grounds

on which to rest his [C. J. Marshall's] exposition of the Constitution.

His saltern accumule.m donis, et fungar inani tnunere."

BRONSON V. RODES. ^-- \y^Y^j /^^^JAa aZJJ^~

Supreme Court of the United States. ISGS.-^-^j '-^^-^ ^"^ "*

[7 Wall. 229 1

1

ruJUr(/\ ft^Tv^ ,
lo^KAt^

Error to the Court of Appeals of the State of New York. Metz, in /vvv^gvoM H^'^
December, 1 85 1, borrowed of Bronson, executor of the estate of Arthur ^ i

B ronson, fou rteen hundred dollars, g iving his bond and mortgage for •

j
repayment on January 18, 1857, with interest, in gold and silver coin, (f^, A^aaA

lawful money of the United State s. Payment of the principal was not /

made or demanded, but interest was paid , until January, 1864. A vear" ^'^^
tfcoi

tender note s. A t that time the relative value, in the market, of gold U

later Rodes, who had become owner of the mortgaged property, ten - A'\^\^rr^«'V-^

dered full payment of principal and interest in United States legal i_^. .
^ - _

yrSAxwuy^j^*-

and legal tender notes was, as one to two and a quarter. The tender ac^/- ^^
was refused, and Rodes filed a bill in equity to relieve his estate of the *- 9 '

mortgage, and to compel the execution of an acknowledgment of its i?vCv4 atw;;;^

discharge. The bill was dismissed in the Supreme Court ; on appeal
J(^,jji

tv<^^MA-

I could not concur in opinion with the majority of the court that they were not emitted.^ «v /Ljlji
by the State. The State is tlie sole owner of the stock of the bank, and all private in- Q _.

terest in it is expressly excluded. The State has the sole and exclusive management /jr? a.MA^v^^^^^

and direction of all its concerns. The corporation is the mere creature of the State, ' d s^

and entirely subject to its control ; and I cannot bring myself to the conclusion that ^~P )r\AA/^^ ^
such an important provision in the Constitution may be evaded by mere form." '

See Nathan v. La., 8 How. 73, 81 ; Woodruff' v. Trnpnall, 10 How. 190; Par- j^j,jJjiAl/(h
rington v. State Bank. 13 How. 12 (18.51). — Ed. -^
"

1 The statement of facts is shortened. — Ed. y^^ rRv /Q ^ XA^aJ.. '\jj<^<Jj^ Aa^K^,
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/lA^*^ '''^ to the General Term this decree was reversed, and this reversal was

^JxyL^CcA^yO*.affirmed in the Court of Appeals.

/] C. iV^. Potter^ for plaintitf in error ; also brief filed by e/. J. 2'ovm-

AM /^lAftyV^- sey<f?. S. S. Rogers filed a brief, contra.

, (j I . The Ciiikk Justick delivered the opinion of the court.

Z*-^.^ Tlie question which we have to consider is tliis : Was Bronson

ri tiuA bound by law to accept from Rodes United .States notes equal in nomi-

h nal amount to the sum due him as full performance and satisfaction of

^Y^juSJ^^ (^ a contract which stipulated for the payment of that sum in gold and

siher coin, lawful mone^' of the United States ?

yVVMiV-A^
,

Jt is not pretended that any real payment and satisfaction of an obli-

gation to pay fifteen hundred and seven coined dollars can be made by

the tender of paper money worth in the market only six hundred and

seventy coined dollars . The question is, Does the law compel th e

acceptance of such a tender for such a debt ?

.
~f-t ^y' It is the appropriate function of courts of justice to enforce contracts

/\nt^^ according to the lawful intent and understanding of the parties. We
cJ /I vaXL'^ must, therefore, inquire what was the intent and understanding of Fred-

6

- erick Bronson and Christian Metz when they entered into the contract

/LA/tA< 'vw<»' under consideration in December, 1851. And this inquiry' will be

Idcn i ti.K/Ji)L\. ^s^^^^^*^^ by reference to the circumstances under which the contract

Q was made.

^jLw/jt/iy Bronson w^as an executor, charged as a trustee with the administra-

1
tion of an estate. Metz was a borrower from the estate. It was the

,^A^&-^ n-fvv*-
clear duty of the former to take security for the full repayment of the

money loaned to the latter.
^ The currency of the countr}', at that time, consisted mainly of the cir-

ffjl yUx. ^^-^^culating notes of State banks, convertible, under the laws of the States,

^
. into coin on demand. This convertibility, though far from perfect, to-

jjUaA iAAA^A^ gether with the Acts of Congress which required the use of coin for all

a^ ' receipts and disbursements of the Xational government, insured the

presence of some coin in the general circulation ; but the business of

r\/l\o^i^ \f^ ^^^ people was transacted almost entirely through the medium of bank

l| notes. The State banks had recently emerged from a condition of great

j

k? rt.A.^VAA^-t-^'^ depreciation and discredit, the effects of which were still widely felt,

1,
« ^ M and the recurrence of a like condition was not unreasonably appre-
"^ hended by many. This apprehension was, in fact, realized b^- the gen-

i J.I Xi^cA*^^^^'^^ suspension of coin payments, which took place in 1857, shortly after

i ^ the bond of Metz became due.

I
^yy^iju^yj^ l/t It I s uot to bc doubtcd. then, that it w\as to guard against the pos si-

; / bility of loss to the estate, through an attempt to force the acceptan ce

|,
ryvM^-t^X '^ of_a fluctuating and perhaps irredeemable currency in payment, that

J
I J.

J ^ the express stipulation for payment in gold and silver com was put

I

LtAAfAJA^I*3 into the bond . There was no necessity in law for such a stipulation,
''' »

. for at^that time no money, except of gold or silver, had been made a
^"^^^

legal tender. Tl^e bond without any stipulation to that effect would

^r^/y^y^ Xw have been legally payable only in coin. The terms of the contract



IS, therefore, clear. Whatever might be the forms or the HuctuaLions of Pi^ ^^:>-y>^

the note curreucy, this contract was not to be affected b}- them. It was
^
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must have been selected, therefore, to fix definitely the contract between £:p.i^^^
thetiartTes, and to guard against any possible claim that payment, i»xxl^^
the ordinary currency, ought to be accepted. The intent of the parties ^ V^-^^^^-^

to be paid, at all events, in coined lawfu l moiie^-.
^=^2t^ / ^

We have just adverted to the fact that the legal obligation of pay- /^^^^
ment in coin was perfect without express stipulation. It will be useful ^^^^^'^Cj^

to consider somewhat further the precise import in law of the phrase _^
"dollars payable in gold and silver coin, lawful money of the United "^^'^'V -'t--^^

States." To form a correct judgment on this point, it will be necessary (^x-ifuAn^^^

to look into the statutes regulating coinage. It would be instructive,^, ^^^^-^^
doubtless, to review the history of coinage in the United States, and the '^^^^^

succession of statutes by which the weight, purity, forms, and impres- '^^^^^^^^'^
- L(.

sions of the gold and silver coins have been regulated ; but it will \)q if^^l^'-'^^^'-'^^'T^

•

sufficient for our purpose if we examine three only, the Acts of Apiil 2,
(^^_^^^^ /-o^

1 792. 1 Stat, at Large, 246, of January 18, 1837, 5 Id. 136, and March

3, 1849, 9 Id. 397. A-t-^J-e^C^^

The Act of 1792 established a mint for the purpose of a nation al^ a^l^'O*-^
coinaae. It was the result of very careful and tliorough investigations ^n ^

of the whole subject, in which Jefferson and Hamilton took the greatest (A^ ^^^ '^^

parts ; and its jyeneral pi'inciples have controlled all subsequent legisla- Ij^;^ Jl T^
tion. It provided that the gold of coinage, or standard gold, should con- y _^
sist of eleven parts fine and one part allov, which alloy was to be of silver /^'«''^-«-*^^ .

and copper in convenient proportions, not exceeding one-half silver ; 'Zf^ji^ ^C(.af

and that the silver of coinage should consist of fourteen hundred and j t~
eiglity-five parts fine , and one hundred and seventy-nine parts of an alloy ^^-^^^
wholly of copper. ^.^uy^U^
The same Act established the dollar as the money unit, and required ^ u c^ <:^/

that it should contain four hundred and sixteen grains of standard silver, ^.^t^ * ^^^

It provided further for the coinage of half-dollars, quarter-dollars, dimes^.^,^ .C-^T^t-^

and half-dimes, also of standard silver, and weighing respectively a half, / ^j ;f

a quarter, a tenth, and a twentieth of the weight of the dollar. Y\o- A^^/r
vision was also made for a gold coinage, consisting of eagles, half- J/ U^^J/i-

eagles, and quarter-eagles, containing, respectively, two hundred and v ^Ti^^

^

ninety, one hundred and thirty-five, and sixt^^-seven and a half grains ^'^*^^

of standard gold, and being of the value, respectivelj', of ten dollars, five^^ __o -~9

dollars, and two-and-a-half dollars. ^ J Ha'sX
These coins were made a lawful tender in all payments according to 'i^'^ '^

their respective weights of silver or gold ; i f of full weight, at their d e- g^y^^ />U W
dared values, and if of less, at proportional values. And this regulation

j \ j
as to tender remained in full force until 1837. Ajt /bfAJi^y^'

The rule prescribing the composition of alloy has never been _ . i

chanaed ; but the t^roportion of alloy to fine gold and silver, and the y ^
absolute weight of coins, have undergone some alteration, partly w ith y7/i2^^t)( (JJ

a view to the better adjustment of the gold and silver circulations to ^
^

each other, and partly for the convenience of commerce. /v^* , 'ttuu^ /v^^-^
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(] q The only change of sufFicient importance to require notice, was that

{^\/\AAJ><>C^ , made by th e Act ol'1837. 5 Stat, at Large, 137. Tliat Act directed tha t

standard gold, and standard silver also, should thenceforth consist of

(XK irst-^ nine i)arts inire and one part alloy ; tliat the weight of standard gold in

_!-- • A the eagle should be two hundred and fifh-eiirht gi-ains, and in the half-

y/"^^^^
1/ cngle and quarter-ea<rlc, respectively, one-half and one-quarter of that

/\A/CLO "S I'-'Tt^v

e

ight precisely ; and that the weight of standard silver should be in tlie

dollar four hundred twelve and a half grains, and in the half-dollar,

•yi^O^ C(WXA quarter-dollar, dimes, and half-dimes, exactly one-half, one-quarter, one-

_^ tenth, and one-twentieth of that weight.

HnA^^''^ The Act of 1849, 9 Id. 397, authorized the coinage of gold double-

>l Q^ eagles and gold dollars conformably in all respects to the established

^^^/J standards, and, therefore, of the weights respectively of five hundred

£07At?U>^ and sixteen grains and twenty-five and eight-tenths of a grain.

1 The methods and machinery of coinage had been so improved before

(j.^/tA.>«-<fviA^ the Act of 1837 was passed, that unavoidable deviations from the pre-

^ fj/i . scribed weight became almost inappreciable ; and the most stringent

Ory^'*^*^*^ regulations were enforced to secure the utmost attainable exactness,

\ 1 both in weight and purity of metal. In single coins the greatest devia-

^-^^^^V tion tolerated in the gold coins was half a grain in the double-eagle,

3 c:*.^<r^ eagle, or half-eagle, and a quarter of a grain in the quarter eagle or gold

. |-1 dollar, 9 Stat, at Large, 398 ; and in the silver coins, a grain and a half

tr>fvA ^^^^
i„ tiie dollar and half-dollar, and a grain in the quarter-dollar, and half

, . ^j_£lu_*V^<^ a grain in the dime and half-dime. 5 Id. 140.

In 1849 the limit of deviation in weighing large numbers of coins on

\f-C ^X/x-CCA- delivery by the chief coiner to the treasurer, and by the treasurer to

r depositors, was still further narrowed.

X^a-w-jL/^ ^^, With these and other precautions against the emission of any i)ioce

. ~' inferior in weight or jnirity to the prescribed standard, it was thought
LAj\A^^^^'^ - safe to make the gold and silver coins of the Lnitcd States legal teTuTeF

i in all payments according to their nominal or declared valu es. This

LjJi ^^^^^^ was done by the Act of 1837. Some regulations as to the tender, for

small loans, of coins of less weight and purity, have been made ; bu t no

d^D A^'^ " nt.hpv provision than that made in 1837, making coined money a legal

tender i n all payments, now exists upon the statute-books.
^^'^-^''^^''^^'^"^*^ The design of all this minuteness and strictness in the regulation of

/hlA^VCito/a coinage i-^ easily see n. It indicates the intention of the legislatu re to

(|
giy_e a sure guaranty to the peojjle that the coins made current in pay-

/uA-i^(r\/^ ments contain the precise weight of gold or silver of the precise degree

, ^ of purity declared by the statute. I t recognizes the fact, accepted by

y^jiA^ljUXA all men throughout the world, that value is inlioront in the precious

.
,

metals : that golil and silver are m thoinsclvcs values, and being sucH,

\JtiC^ /iAX^«'^nd_being in other respects best ada|)ted to the pni-pose, are the o nly

proper measures of value
;

t liat^these values arc determined by weight
/VVAAA/'^A and purity : and that form'and impress are simjjly certificates of valu e,

la ^\x\KA^<K worthy of absolute reliance only because of the known integrity and good

faith of the government whicli gives them.

^r-. XiJL^^Aj—^Y*./^ ^-v-..rMn.^-<.^^ AAA./*- V./V../-H
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UW^
(M***^

The propositions just stated are believed to be incontestable. If they

are so in fact, the inquir}' concerninty the legal im|)ort of tlie phrase

" dollars payable in gold and silver coin, lawful money of tlie United

States," may be answered without nuiclt dillieulty. Every such dollar

is a piece of "old or silver, certified to be of a certain weii^ht and purity ,

by the form and imi^ress given to it at the mint of the United States .

and therefore declared to be legal tender in payments. Any number o f

s uch dol lars is the number of grains of standard gold or silver in on

e

do liar multiplied by the given number .

Payment of money is delivery by the debtor to the creditor of the

amount due. A contract to pay a certain number of dollars in gold or

silver coins is, therefore, in legal import, nothing else than an agree -

ment to deliver a certain weight of standard gold, to bp nsfprtninod^bl'

Ouu^JLX. ^

A^t
a count of coins, each of which is certified to contain a definite projjoi'-

tion of that weightT it isnot distingiiislmblp^ n.s we think, in principle,

from a contract to deliver an equal weight ofj^ill'"'^" o^' pix""! fi"p"<^^^-

It is distinguishable, in circumstance, only b}- the fact that the suflfi-

cienc}' of the amount to be tendered in payment must be ascertained,

in the case of bullion, by assay and the scales, while in the case of coin

it ma}' be ascertained by count.

We cannot suppose that it was intended by the provisions of the

cu rrency Acts to enforce satisfaction of either contract by the tender

of depreciated currency of any description equivalent only in nominal

amount to the real value of the bullion or of the coined dollars. Our

/counLiiaJiin, therefore, upon this part of the case is, that the bond under

consideration was in legal import precisely what it w^as in the unde r-

standing of the parties , a valid obligation to be satisfied by a tender of

1

actual payment accordfng to its terms, and not by an offer of mere

nominal payment . / Its intent was that the debtor should deliver tcTth

e

creditor a certain weight of gold and silver of a certain fineness, ascer-

tainable by count of coins made legal tender by statute ; and this intent

^was lawful, y
Arguments and illustrations of much force and value in support of

this conclusion might be drawn from the possible case of the repeal of

the legal tender laws relating to coin, and the consequent reduction

of coined money to the legal condition of bullion, and also from the

actual condition of partial demonetization to which gold and silver

money was reduced by the introduction into circulation of the United

States notes and National bank currency ; but we think it unnecessary

to pursue this iSranch of the discussion further.

Nor do we think it necessary now to examine the question whether

the clauses of the currency Acts, making the United States notes a legal

tender, are warranted by the Constitution.

But we will proceed to inquire whether, upon the assumption that

those clauses are so warranted, and upon the further assumption that

engagements to paj' coined dollars may be regarded as ordinary con-

tracts to pa}' money rather than as contracts to deliver certain weights

/l\ A

/\hi'

X-A_V CMV.^*

^Ujl.^ iCMx^-io ^--^/C^ <^^i-^ ^x^^WV*^^
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A^^x^Tv-<'»>^f standard gold, it can be maintained that a contract to pay coined

M .money may be satisfied by a tender of United States notes.

/\^^ (K'^<*-^^^^'^s this a performance of the contract williiii the true intent of the

, kvXif
? It nuist be observed that the hwvs for the coinage of gold and

/jytWM U>^« silver have never been repealed or modified. They remain on the

^ statute-book in full force . And_Lhe emission of gold^anci^iher coins.

f\AW u^
from the mint continues ; the actual coinage during the last fiscal yea r

(:s\Any-A having exceeded, according to the report of the director of the

/\ mi nt, nineteen millions of dollars . Nor have those provisions of law

^ which make these coins a legal tender in all payments been repealed or

/((juu-i C a-iA modified.
'
^

Jt follows that there were two descriptions of money in use at the

KA^Ol'^ ^^ "time the tender under consideration was made, both authorized by law,

and both made Icual tender in i)aymoiits. T lie statute <lenoinination

^i^jKyjK of both descriptions was dt)llars ; but they were essentially unlike in

I -*- nature. The coined dollar was, as we have said, a piece of gold or

^^-^(p^ silver of a prescribed degree of purity, weighing a prescribed number

A> \ , of grains. The note dollar was a promise to pay a coined dollar ; but

li^f it was not a promise to pay on demand nor at any fixed time, nor was

% r<^ ^^' *" ^^^^' convertible into a coined dollar. It was impossible, in the
^^'^^

nature of things, that these two dollars should be the actual equivalents

jL(xA '(rC^^»-^ of each other, nor was there anything in the currency Acts purporting

to make them such. How far tiiey were, at that time, from being actual

^A.rtv'UA equivalents has been already stated.

/ \S 'tLi ^^' tlien, no express provision to the contrary be found in the Acts

^^^jCfhy^ l/*^
Qf (^Qngr(>sg^ it is a just if not a necessary inference, from the fac t that

I AS- both descriptions of money were issued by the same government, that

•«»-*^r* '

contract s to pay in either were equally sanctioned by law. It is, indeed, i

. ^ difficult to see how any question can be made on this point. Doubt 1
''"^

. concerning it can only spring from that confusion of ideas which always

<^^^jjUi VvVtAj^ttends the introduction of varying and uncertain measures of value into

!
" / circulation as money.
'^7 TvA The several statutes relating to money and legal tender must be con-

)' strued togeth er. Let it be supposed then that the statutes providing
(>\.L^kJ^

fo i- ti)(. coinage of gold and silver dollars are found among the statutes

3\Km\ of th e same Congress which enacted the laws for the fabrication and

issue of note dollars, and tliat the coinage and note Acts, resj^ectively ,

oi^-iWs make coi ned dollars and note dollars legal tender in all payments, as

y jj . they actually do. Coined dollars are now worth more than note dol-

^xX^-^
VA\A^

l-irs ; i,„t it is not impossible tliat note dollars, actually convertible into

coin at the chief commercial centres, receivable everywhere, for all pub-

d^'^^ '

lie dues, and made, moreoyer, a legal tender, everywhere, for all debts,

may become, at some points, wortli more than coined dollars. What

CyiJ\.OL\ri reason mn bp assiorned now for saying that a contract to pay coined

A dollars, mu st be satisfied by the tender of an equal number of note dol-

^^A/^a lars. which will not be equally valid then, for saying that a contract to

7 pa^uiQle dollars must be satisfied by the tender of an equal number of

/^^A>Ux>«>4,-«.*-o^v^><feoined dollars ?

I
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It is not_easy to see how difficulties of tlii.s sort can he avoided, ox- XaM-*^'^ .

cept l>\- tlie arlmission that the tender iiiu.sl be according; to llie term s Q\p

of the contract. '^ a^-^C^

But we are not left to gather the intent of these currency Acts from ~h\ d/^(a*-^^
mere comparison with the coinage Acts. Tlie currency Acts tliemsel ves -^

provide fcH' payments in coin. Duties on iniports nui.st Ite paid in coin , ^^XL/ ^^ '^ ^
and interest on tlie i>ul>lic debt, i n the absence of other express prtj vi- _w ^
sinns, rtiiist also be paid in coin. And it hardly requires aigument to lAj^ ckA .^v^^'^ilyM.

/Jrt,,^>-CA,'^

prove tli.'it tliese positive requirements cannot be fullilled if contiac ts--^^ /

between individuals to pav coin dollars can be satisfied by offers to [jay - a u

their nominal equivalent in note dolla rs. The merchant who is to pa.}"
/v^'~^^^^^-^^

du ties in coin must contract for the coin which he requires ; the bank jy^ yTyAjJ-j

w hich receives the coin on deposit contracts to repay coin on demand
;

th e messenger who is sent to the bank or the custom-house contracts to

pay or deliver the coin according to his instructions. These are all

co ntracts, either ex[iress or iinplied, to pay coin. Is it not plain that

d

u

ties cannot be paid in coin it these contracts cannot be enforced?

An instructive illustration may be derived from another provision of

the same Acts. It is expressl\" provided that all dues to the govern-

ment, except for duties on imports, may be paid in United States notes.

If, then, the government, needing more coin than can be collected from

duties, contracts with .some bank or individual for the needed amount,

to be paid at a certain day, can this contract for coin be performed b}'

the tender of an equal amount in note dollars? Assuredly it may if the

note dollars are a legal tender to the government for all dues except

duties on imports. And yet a construction which will support such a

tender will defeat a ver\' important intent of the Act.

Another illustration, not less instructive, ma}' be found in the con-

tracts of the government with depositors of bullion at the mint to pa\'

them the ascertained value of their deposits in coin. These are demands
against the government other than for interest on the public debt ; and
the letter of the Acts certainly makes United States notes payable for

all demands against the government except such interest. But can anj-

such construction of the Act be maintained? Can judicial sanction be

give n to the proposition that the irovernment may discharge its obliga-

tion to the depositors of bullion by tendering: them a number of note

do liars equal to the number of gold or silver dollars which it has con -

tracted ))y law to pay?

But we need not pursue the subject further. It seems to us clear

be\ ond controversy that the Act must receive the reasonable construc -

tion, not only warranted. l)ut required by the comparison of its i)rov i

-

sions with the provisions of other Acts , and with each other

:

and that

u pon such reasonable construction it must be held to sustain the prop -

osi tion that expi'ess contracts to pay coined dollars can only be sat is-

fied by the payment of coined dollars. They are not '' flehtn'' which

may be satisfied by the tender of United States notes. It follows that

the tender under consideration was not sufficient in law, and that the

decree directing satisfaction of the mortgage was erroneous.
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Some difficulty has been felt in regard to the judgments proper to be

entered upon contracts for the payment of coin. The difficulty arises

from the supposition that damages can be assessed only in one de-

scription of money. But the Act of 17'J2 provides that " the money of

account of the United States shall be expressetl in dollars, dimes, cents,

and mills, and that all accounts in the public offices, and all proceedings

in the Courts of the United States, shall be kept and had in conformity

to these regulations."

This regulation is part of the first coinage Act, and doubtless has

reference to the coins provided for by it. But it is a general regulation,

and relates to all accounts and all judicial proceedings. AVhe n, there-

fore^ two descriiJtions of money are sanctioned by law, both expressed

in dolUu s, and both made current in payments, it is necessary, in ord e

r

to avoid am biguity and i)rcvent a failure of justice, to regardThis regu-

lation as apijlicablc alike to both. ^NQien^ therefore, contracts made
,

payable in coin are sued upon, judgments may be entered for coineTl

dollars and parts of dgjlars; and whcn_coutracts Have been made pay-

able in dollars generally, without specifying in what description of cur
-^

rencyl)ayment is to be made, judgments may be eniered generally,

without such sijccitlcation.

We have already adopted this rule as to judgments for duties by

affirming a judgment of the Circuit Court for the District of California,

Cheang-Kee \. United States, 3 Wall. 320, in favor of the United

States, for thirteen hundred and eighty-eight dollars and ten cents,

payable in gold and silver coin, and judgments for express contracts

between individuals for the payment of coin may be entered in like

manner.

It results that the decree of the Court of Appeals of New York

must be reversed, and the cause remanded to that Court for further

proceedings.^

[Davis, J., and Swatne, J., gave brief concurring opinions, limited

narrowly to the case of an express agreement of the kind here consid-

ered. These and the dissenting opinion of Miller, J., are omitted.]

HEPBURN V. GRISWOLD.

Supreme Court of the United States. 1870.

[8 Wall. 60.3.] 2

Error to the Court of Appeals of Kentucky. Griswold sued Mrs.

Hepburn, in March, 1864, for $12,270, principal and interest, due

> And so in a case where a note given in June, 1861, was marie payable "in

specie." TrehHrocJc v. Wilson, 12 Wa\\. 687 (1871), Justices Bradley and Miller

dissenting. — Ed.
2 The statement of facts is shortened. — Ed.
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on a promissory note given in June, 18G0, and payable Feb. 20, 18G2.

She tendered United States legal tender notes ; tlie}- were refused, and

were thereupon paid into court. The tender was lield good, in the

Louisville Chancery Court, but this judgment was reversed in the Court

of Appeals.

The notes were issued under an Act of Congress of February 25,

18G2 (see siqjra, p. 133G), and were made receivable for all amounts

payable to the United States, except duties on imports, and all demands

against the United States, except interest payable in coin ; and it was

further provided that the}' should be " lawful money and a legal tender

in payment of all debts, public and private, within the United States,"

except as aforesaid.^
e* /C> r J^

The Chief Justice delivered the opinion of the court. *^« ^ '
*---'^'*'*<

The question presented for our determination by the record in this

case is, whether or not the payee or assignee of a note, made before the

25th of February, 18G2, is obliged by law to accept in payment United

States notes, equal in nominal amount to the sum due according to its

terras, when tendered by the maker or other party bound to pav it?

. . . We are now to determine whether this description ['' debts, public

and private "] embraces debts contracted before as well as after the

date of the Act.

It is an established rule for the construction of statutes, that the

terms employed by the legislature are not to receive an interpretation

which conflicts with acknowledged principles of justice and equit}', if

another sense, consonant with those principles, can be given to them.

But this rule cannot prevail where the intent is clear. Except in the

scarcely supposable case where a statute sets at naught the plainest

precepts of morality and social obligation, courts must give effect to

the clearl}' ascertained legislative intent, if not repugnant to the funda-

mental law ordained in the Constitution.

1 The Reporter says :
" The cause was first argued at the Term of Decemher, 1867,

upon printed briefs submitted by Mr. Prestcn for the plaintiff in error, and Mr. Gris-

wold, contra. Subsequently, upon the suggestion of Mr. vStanbery, then Attorney-

General, as to the great public importance of tlie question, the court ordered tlie cause
and other causes involving, incidentally, the same question, to stand over to Decemher
Term, 1868, for reargument, with leave to the government to be heard. Accordingly,
at that term the constitutionality of the provision in the Act making the notes above
described a legal tender, was elaborately argued l)y Mr. R. R. Curtis (counsel for the

plaintiff in error, iu Willard v. Tai/loe), and by Mr. Evarts, Attorney-General, for the

United States, in support of the provision, an(l by Mr. Clarkson N. Potter (of counsel

for the defendant in error in tliis case), against the provision.

" And the constitutionality of the provision had been argued at different times, by
other counsel, in five other cases, which it was supposed by their counsel might depend
on it, but four of wliich were decided on other grounds ; to wit, in support of the consti-

tutionality by Mr. Carlisle, Mr. W. S. Cox, Mr. Williams, Mr. S. S. Rogers, Mr. B. R.

Curtis, Mr. L. P. Poland, Mr. Howe, and against it by Mr. Bradley, Mr. Wilson, Mr.
Johnson, Mr. John J. Townsend, Mr. McPherson, Mr. Wills, in Thomstnn v, nirjfjs, .5

Wallace, 663, in Lane Counfi/ v. Oregon, 7 Id. 7.3, in Branson v. Bodes, Id. 229, in Wil-

lard V. Tayloe [8 Wall.], 5.57, in Broderick v. Mngraio [8 Wall.], 639. The question

was therefore thoroughly argued. Aud it was held long under advisement."— Ed.
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Applying the rule just stated to the Act under consideration, lliere

appears to be strong reason for construing llie word '' debts " us having

reference only to delHs contracted sul)sequent to the enactment of the

law. For no one will question that tlie United States notes, which the

Act makes a legal tender in payment, are essentially unlike in nature,

and, being iiredeemable in coin, are necessarily unlike in value, to tlie

lawful money inten<led by paities to contracts for the payment of

money made before its passage. The lawful monc}" then in use and

made a legal tender in payment, consisted of gold and silver coin.

Tlie currency in use under the Act, and declared by its terms to be

hiwful mone}' and a legal tender, consists of notes or promises to pay

impressed upon paper, prepared in convenient form for circulation, and

protected against counterfeiting by suitable devices and penalties. The

former possess intrinsic value, determined bj* the weight and fineness

of the metal ; the latter have no intrinsic value, but a purchasing value,

determined by the quantity in circulation, b\' general consent to its cur-

rency in payments, and by opinion as to the probability of redemption

in coin. Both derive, in different degrees, a certain additional value

from their adaptation to circulation by the form and impress given to

them under national authority, and from the Acts making them re-

spectiveh' a legal tender.

Contracts for the payment of money, made before the Act of 18G2,

had reference to coined money, and could not be discharged, unless by

'H . consent, otherwise than by tender of the sum due in coin. Every such

/3. contract, therefore, was, in legal import, a ^ontract for the payment of

cohi.

There is a well-known law of currency, that notes or promises to pay,

unless made conveniently and promptly convertible into coin at the

-^ ^ / will of the holder, can ncA^er, except under unusual and abnormal con-

J^^^^^^ ditions, be at par in circulation with coin. It is an equally well

Ct4MA'(J^^^ known law, that depreciation of notes must increase with the increase

^ u. of the quantity put in circulation and the diminution of confidence in

^l/JiAjAM^^ the ability or disposition to redeem. Their appreciation follows the

t/ * (JU^ reversal of these conditions. No Act making them a legal tender can
^^'^^

, - change materially the operation of these laws. Their force has been

\^jay^ UxM\ strikingly exemplified in the history of the United States notes. Begin-

^ jj ning with a very sliglit depreciation when first issued, in March, 1802,

-Aa/^ lAAi
ti^g^^, ga^j^j^ i^ j^,]y^ ]864^ to tjje j-ate of two dollars and eighty-five cents

(\J^jbxM. • ^^^ ^ dollar in gold, and then rose until recently a dollar and twenty

. cents in paper became equal to a gold dollar.

^r (\> _i/^ Admitting, then, that prior contracts are within thej'ntention of the

yi. L^^. Act, and assuming that the Act is warranted by the Constitution, it

(/
. .follows that the holder of a promissory note, made before the Act, for

/^^^.(AlAl^^^ ^ thousand dollars, payal)le, as we have just seen, according to the law

1 (^Y and according to the intent of the parties, in coin, was required, when
y^/A (.iyMM.

depreciation reached its lowest point, to accept in payment a thousand

.f^^A \} note dollars, although with the thousand coin dollars, due under the

^3tU^ ^hLy<Xj\KAjL MzJ^-^^ (K.-tAr^-\^
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contract, lie could have purchased on that day two thousand eight hun- j ^-J^
dred and fifty such dollars. Every payment, since the passage of the '^^

Act, of a note of earlier date, has presented similar, though less strik- {Xj^a/^^ TaM
ing features. Ariy^ /<-^
Now, it certainly needs no argument to prove that an Act, compel- ^^^^^^'^J^

ling acceptance in satisfaction of any other than stipulated payment,

alters arbitrarily the terms of the contract, and impairs its obligation,

and that the extent of impairment is in the proportion of the inequality

of the payment accepted under the constraint of the law to the payment '"'^—
'(/ ^

due under the contract. Nor does it need argument to prove that the ^ ~tL(^
practical operation of such an Act is contrary to justice and equity. ^ i-fY
It follows that no construction which attributes such practical operation (\ ICl4\^i([l^

to an Act of Congress is to be favored, or indeed to be admitted, if any /
^^.a^u^uaa^

other can be reconciled with the manifest intent of the legislature. ^ ^^^^J^^
^^^

What, then, is that manifest intent? Are we at liberty, upon a fair «
..^^j^/O/^

and reasonable construction of the Act, to say that Congress meant that ^^_ZZ-L-^ '

the word " debts " used in the Act should not include debts contracted ^-^ T-riTx^
prior to its passage ?

In the case of Branson v. Rodes^ we thought ourselves warranted in A/px^f^^^
holding that this word, as used in the statute, does not include obliga- *y_ • j^XA^y\1
tions created by express contracts for the payment of gold and silver, -^^^

whether coined or in bullion. This conclusion rested, however, mainl}' /- l^j^
on the terms of the Act, which not onlj' allow, but require pay- ^

^ jj

ments in coin b}' or to the government, and may be fairly considered, cM/iA^ ^^
independently of considerations belonging to the law of contracts for

the delivery of specified articles, as sanctioning special private con-

tracts for like payments; without which, indeed, tlie provisions relating

to government payments could hardly have practical effect. This con-

sideration, however, does not apply to the matter now before us.

There is nothing in the terms of the Act which looks to any difference

in its operation on different descriptions of debts payable generally- in

mone}', — that is to sav, in dollars and parts of a dollar. These terms, AV . i
/J

on the contrar}-, in their obvious import, include equally all debts not iAAajJ'^^^^ C/iM.

specially expressed to be payable in gold or silver, whether arising

under past contracts and alread}" due, or arising under such contracts

and to become due at a future day, or arising and becoming due under

subsequent contracts. A strict and literal construction indeed would,

as suggested by Mr. Justice Story (1 Story on the Constitution, § 921),

in respect to the same word used in the Constitution, limit the word
" debts " to debts existing ; and if this construction cannot be accepted

because the limitation sanctioned by it cannot be reconciled with the

obvious scope and purpose of the Act, it is certainh" conclusive against

any interpretation which will exclude existing del)ts from its operation.

The same conclusion results from the exception of interest on loans and

duties on imports from the effect of the legal tender clause. This ex-

ception affords an irresistible implication that no description of debts,

whenever contracted, can be withdrawn from the effect of the Act if

b^c^itD^
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^^4^(^;;t^ .
not inckuk'd v/ithiu Ihe terms or the reasonable intent of the exception.

And it is worthy of observuiiou in this conuection, that in all the de-

bates to which the Act gave occasion in Congress, no suggestion was
ever made that tiie legal tender clause did not ap[)ly as full}' to con-

Pyfl//X^^^^ tracts made before as to contracts made after its passage.

^ J These considerations seem to us conclusive. We do not think

(jLAA-ZU^^L ourselves at liberty, therefore, to say that Congress did not intend to

. ^ make the notes autliorized by it a legal tender in payment of debts con-

/f^-TA- i'^-^ - tracted before the passage of the Act.

{/ A We are thus brought to the question, whether Congress has power to

(X^^^^ ^~K make notes issued under its authority a legal tender in payment of

fa^ /AAdX^ debts, which, when contracted, were payable bj- law in gold and silver

MV-"^ coin.

- TilAy^ ^^'^^ delicacy and importance of this question has not been overstated
(rtd^

j,j ^^ijQ ai-giunent. This court always approaches the consideration of

/T^AI I'^/W^ questions of this nature reluctantly; and its constant rule of decision

has been, and is, that Acts of Congress must be regarded as consti-

/' tutional, unless clearly shown to be otherwise.

But the Constitution is the fundamental law of the United States.

/ cp^iAJo^Hy it, ihe people have created a government, defined its powers, pre-

// scribed their limits, distributed them among the different departments,

>> Oyo ^ ^^^^^ directed, in general, the manner of their exercise. No department

^Tj of the government has any other powers than those thus delegated to

[/i/C.(^
Vj^^^ ' jt \^y w^Q people. All the legislative power granted b}' the Constitution

/J

' belongs to Congress ; but it has no legislative power which is not thus

.yUd^M. 'K
granted. And the same observation is equally true in its application

to tlie executive and judicial povv'ers granted respectively to the Presi-

dent and the courts. All these powers differ in kind, but not in source

or in limitation. They all arise from the Constitution, and are limited

by its terms.

It is the function of the judiciar\- to interpret and apply the law to

cases between parties as they arise for judgment. It can only declare

what the law is, and enforce by proper process the law thus declared.

But, in ascertaining the respective rights of parties, it frequently be-

fJ^J f\ a^JLhA~^^^^^ necessary to consult the Constitution. For there can be no law
'

jj J inconsistent with the fundamental law. No enactment not in pursuance

^ynJUcM iZ^'^^ of the authority conferred by it can create obligations or confer rights.

'
/^V/ ^^^ ^n<z\i. is the express declaration of the Constitution itself in these

/XO oyT ^^^^ words: "The Constitution, and the laws of the United States which

/ , -f/ ^ shall be made in pursuance thereof, and all treaties made, or which

iOuM /'^'^ shall be made under the authority of the United States, shall be the

^ y ^f//ff
supreme law of the land ; and the judges of every State shall be bound

>^<f /Jcl^^ therel)y, anything in the Constitution or laws of any State to the

Vi /^^ / contrary notwithstanding."
'^f ' \jO~\ •

Xot every Act of Congress, then, is to be regarded as the supreme

'^ law of the land ; nor is it by ever}- Act of Congress that the judges are

A'^^^ '
bound. This character and this force belong only to such Acts as are

llLr\- C/V^*^ " ^^^® ^^ pursuance of the Constitution."
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When, therefore, a case arises for judicial determination, and the

decision depends on the alleged inconsistency of a legislative pro-

vision with the fundamental law, it is the plain dut}* of tlie court to

compare the Act with the Constitution, and if the former cannot, upon

a fair construction, be reconciled with the latter, to give eft'ect to thw

Constitution rather than the statute. This seems so plain that it is

impossible to make it plainer b}' argument. If it be otherwise, the Con-

stitution is not the supreme law ; it is neitlier necessary or useful, in

any case, to inquire wiiether or not any Act of Congress was passed in

pursuance of it ; and the oath which every member of tliis court is re-

quired to take, that he " will administer justice without respect to per-

sons, and do equal right to the poor and the rich, and faithfully perform

the duties incumbent upon liim to the best of his ability and under-

standing, agreeably to the Constitution and laws of the United States,"

becomes an idle and unmeaning form.

The case before us is one of private right. . . . Thus two questions

were directly presented : Were the defendants relieved by the Act from

the obligation assumed in the contract? Could the plaintiff be com-

pelled, b}' a judgment of the court, to receive in payment a currency of

different nature and value from that which was in the contemplation of

the parties when the contract was made? The Court of Appeals
resolved both questions in tlie negative, and the defendants, in the

original suit, seek the reversal of that judgment by writ of error. It

becomes our duty, therefore, to determine whether the Act of Feb-

ruary' 25, 1862, so far as it makes United States notes a legal tender

in payment of debts contracted prior to its passage, is constitutional

and valid or otherwise. Under a deep sense of our obligation to per-

form this duty to the best of our ability and understanding, we shall

proceed to dispose of the case presented by the record.

We have already said, and it is generalh', if not universall}', con-

ceded, that the government of the United States is one of limited

powers, and that no department possesses any authority not granted

by the Constitution.

It is not necessary, however, in order to prove the existence of a

particular authorit}-, to show a particular and express grant. The de-

sign of the Constitution was to establish a government competent to

the direction and administration of the affairs of a great nation, and, at

the same time, to mark, by sufficiently definite lines, the sphere of its

operations. To this end it was needful only to make express grants of

general powers, coupled with a further grant of such incidental and
auxiliary powers as might be required for the exercise of the powers
expressly granted. These powers are necessarily extensive. It has

been found, indeed, in the practical administration of the government,
that a very large part, if not the largest part, of its functions have been
performed in the exercise of powers thus implied.

But the extension of power b}- implication was regarded with some
apprehension by the wise men who framed, and by the intelligent citi-
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zeiis who adopted, the Constitution. This apprehension is manifest in

the terms by which the grant of incidental and auxihary powers is

made. All powers of this nature are included under the description of

" power to make all laws necessary and proper for carrying into execu-

tion the powers expressly granted to Congress or vested by the Consti-

tution in the government or in any of its departments or ofRcei-s."

The same api)rehension is equally apparent in the tenth article of the

amendments, which declares that " the powers not delegated to the

United States by the Constitution, nor prohibited by it to the Slates,

are reserved to the States or the people."

We do not mean to say that either of these constitutional provisions

is to be taken as restricting an}- exercise of power fairly warranted b}'

legitimate derivation from one of the enumerated or express powers.

The first was undoubtedly introduced to exclude all doubt in respect

to the existence of implied powers; while the words "necessary and

proper" were intended to have a "sense," to use the words of Mr.

Justice Story, " at once admonitory and director}'," and to require that

the means used in the execution of an express power " sliould be bona

fide appropriate to the end." 2 Story on the Constitution, p. 142,

§ 1253. The second provision was intended to have a like admonitory

and directory sense, and to restrain the limited government establislied

under the Constitution from the exercise of powers not clearly dele-

gated, or derived by just inference from powers so delegated.

It has not been maintained in argument, nor indeed, would any one,

however slightly conversant with constitutional Jaw, think of maintain-

ing that there is in the Constitution any express grant of legislative

power to make any description of credit currency a legal tender in pay-

ment of debts. We must inquire then whether this can be done in the

exercise of an implied power.

The rule for determining whether a legislative enactment can be sup-

ported as an exercise of an implied power was stated by Chief Justice

Marshall, speaking for the whole court, in the case of 3PCuUoii(jh \.

The State of Maryland, 4 Wheaton, 421 ; and the statement then made

has ever since been accepted as a correct exi)Osition of the Constitu-

tion. His words were these: "Let the end be legitimate, let it oe

within the scope of the Constitution, and all means which are appropri-

ate, which are plainly adapted to that end, which are not prohibited,

but consistent with the letter and spirit of the Constitution, ai-e con-

stitutional." And in anotlier part of the same opinion the practical

api)lication of this rule was thus illustrated : " Should Congress, in the

execution of its powers, adopt measures which are prohibited by the

Constitution, or should Congress, under the pretext of executing its

powers, pass laws for the accomplishment of objects not intrusted to

the government, it would be the painful duty of this tribunal, should a

case requiring such a decision come before it, to say that such- an Act
was not the law of the land. But where the law is not prohibited, and

is really calculated to effect any of the objects intrusted to the govern-
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ment, to undertake heie to inquire into the degree of its necessity would

be to pass the line which circumscribes the judicial department, and

tread on legislative ground." 4 Wheaton, 423.

It must be taken then as finally settled, so far as judicial decisions

can settle anything, that the words " all laws necessary antl proper for

carrying into execution " powers expressly granted or vested, have, in

the Constitution a sense equivalent to that of the words, laws, not abso-

lutely necessary indeed, but appropriate, plainly adapted to constitu-

tional and legitimate ends ; laws not prohibited, but consistent with the

letter and spirit of the Constitution ; laws really calcuUiled to effect

objects intrusted to the government.

The question before us, then, resolves itself into this :
" Is the clause

which makes United States notes a legal tender for debts contracted

prior to its enactment, a law of the description stated in the rule?
"

It is not doubted that the power to establish a standard of value by

which all other values may be measured, or, in other words, to deter-

mine what shall be lawful money and a legal tender, is in its nature, and

of necessity, a governmental power. It is in all countries exercised by

the government. In the United States, so far as it relates to the pre-

cious metals, it is vested in Congi'ess by the grant of the power to coin

money. But can a power to impart these qualities to notes, or prom-

ises to pay money, when offered in discharge of pre-existing debts, be

derived from the coinage power, or from any other power expressly

given ?

It is certainly not the same power as the power to coin mone}'. Nor
is it in any reasonable or satisfactory sense an appropriate or plainly'

adapted means to the exercise of that power. Nor is there more reason

for saying that it is implied in, or incidental to, the power to regulate

the value of coined money of the United States, or of foreign coins.

This power of regulation is a power to determine the weight, purit}',

form, impression, and denomination of the several coins, and their rela-

tion to each other, and the relations of foreign coins to the monetary

unit of the United States.

Nor is the power to make notes a legal tender the same as the power

to issue notes to be used as currency. The old Congress, under the

Articles of Confederation, was clothed b}' express grant with the power

to emit bills of credit, whicli are in fact notes for circulation as currenc}'

;

and j'et that Congress was not clothed with the power to make these

bills a legal tender in payment. And this court has recently held that the

Congress, under the Constitution, possesses, as incidental to other powers,

the same power as the old Congress to emit bills or notes ; but it was
expressly declared at the same time that this decision concluded noth-

ing on the question of legal tender. Indeed, we are not aware that it

has ever been claimed that the power to issue bills or notes has an}'

identit}^ with the powder to make them a legal tender. On the contrary,

the whole histor}- of the country refutes that notion. The States have

always been held to possess the power to authorize and regulate the
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issue of bills for circulation b}- banks or individuals, subject, as has

been lately determined, to the control of Congress, for the purpose of

establisliing and securing a National currency ; and yet tlie States are

expressly prohibited by the Constitution from riiaking anything but

gold and silver coin a legal tender. This seems decisive on the point

that the power to issue notes and the power to make them a legal ten-

der are not the same power, and that the}- have no necessar}' connection

with each other.

But it has been maintained in argument that the power to make
United States notes a legal tender in payment of all debts is a means

appropriate and plainly adapted to the execution of the power to carrj'

on war, of the power to regulate commerce, and of the power to borrow

mone}'. If it is, and is not prohibited, nor inconsistent with the letter

or spirit of the Constitution, then the Act which makes them such legal

tender must be held to be constitutional.

Let us, then, first inquire whether it is an appropriate and plainly

adapted means for carrying on war? The affirmative argument ma}- be

thus stated : Congress has power to declare and provide for carrying on

war ; Congress has also power to emit bills of credit, or circulating notes

receivable for government dues and payable, so far at least as parties

are willing to receive them, in discharge of government obligations ; it

will facilitate the use of such notes in disbursements to make them a

legal tender in payment of existing debts ; therefore Congress ma}- make
such notes a legal tender.

It is difficult to say to what express power the authority to make
notes a legal tender in payment of pre-existing debts may not be upheld

as incidental, upon the principles of this argument. Is there any power

which does not involve the use of money? And is there any doubt that

Congress may issue and use bills of credit as money in the execution of

any power? The power to establish post-offices and post-roads, for ex-

ample, involves the collection and disbursement of a great revenue. Is

not the power to make notes a legal tender as clearly incidental to this

power as to the war power?

The answer to this question does not appear to us doubtful. The

argument, therefore, seems to prove too much. It carries the doctrine

of implied powers very far beyond any extent hitherto given to it. It

asserts that whatever in any degree promotes an end w-ithin the scope

of a general power, whether, in the correct sense of the word, ap[)ro-

priate or not, may be done in the exercise of an implied powci'.

Can this proposition be maintained ?

ClXj^'O^ It is said that this is not a question for the court deciding a cause, I

_. W ^A
-^"^ ^^^ Congress exercising the power. But the decisive answer to this

C^--^^^^^^^^ is that the admission of a legislative power to determine finally what

- CrvA (Jt^^'-^'^'^'^'^ ' powers have the described relation as means to the execution of other
'

powers plainly granted, and, then, to exercise absolutely and without

(jq. <Zjn-f^'^^ liability to question, in cases involving private rights, the powers thus

y sjpak/X.
t^^tcrmined to have that relation, would completely change the nature
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of American government. It would convert the government, which the
(^^ji//t iuG^ti-

people ordained as a government of limited powers, into a government '^^

of unlimited powers. It would confuse the boundaries which separate /,_g^^;C» ^4^t/C>2^

the executive and judicial from the legislative authoiity. It would ob- /_/ ynjlha^
literate every criterion which this court, speaking through the venerated l^t^ ^^-A/*'^-^^^

Chief Justice in the case already cited, established for the determina-
j^CA^ It^

tion of the question whetlier legislative Acts are constitutional or ^

unconstitutional. /^^a^^^^^-^K^^-*^

Undoubtedly among means appropriate, plainly adapted, really cal- /' ^(J ^^
culated, the legislature has unrestricted choice. But tliere can be no ir^AAy^-^^^"^

implied power to use means not within the description.
(3^YAA9 •

Now, then, let it be considered what has actually been done in the ' 7
'

provision of a National currency. In July and August, l-SGl, and Feb- (^ck^^ "^^^
niavy, 1862, the issue of sixty millions of dollars in United States notes, .

>,^H'
payable on demand, was authorized. (12 Stat, at Large, 259, 313, and At^ iM z^-^'^'*^

338.) They were made receivable in payments, but were not declared —j^^ .i/^ ,

a legal tender until March, 18G2 (lb. 370), when the amount in circu- '

fJaJci
lation had been greatly reduced b}' receipt and cancellation. In 1862 6(. -^^-r*''^^^

and 1863 (lb. 345, 532, and 709), the issue of four hundred and fifty
^^]/\yb^

millions in United States notes, pa^'able, not on demand, but, in effect, "^ j z

at the convenience of the government, was authorized, subject to aer- aJ^iTn^-^'^
tain restrictions as to fifty millions. These notes were made receivable'^ -yiy ,

for the bonds of the National loans, for all debts due to or from the AAAAy^^^^^^

United States, except duties on imports and interest on the public debt, 'JVri ,^yiAJli^i'M '

and were also declared a legal tender. In March, 1863 (lb. 711), the
^

j\

issue of notes for parts of a dollar was authorized to an amount woV^/lyt^'^ '/.

exceeding fift}' millions of dollars. These notes were not declared a ^ * y^-.

legal tender, but were made redeemable under regulations to be pre- L^^'V^/^-^ ^y^
scribed by the Secretary' of the Treasury. In February, 1863 (12 Stat, -y/^
at Large, 669), the issue of three hundred millions of dollars in notes /T^^'^'^^)^'^ ^
of the National banking associations was authorized. These notes A lllM^>IM'i(^
were made receivable to the same extent as United States notes, and _ . ^ fj
provision was made to secure their redemption, but the}' were not made^ y(/^
a legal tender.

IjtiAA.
The several descriptions of notes have since constituted, under the '^^T ,^ _

various Acts of Congress, the common currency of the United States. ^ ex^'^ /Xtf

The notes which were not declared a legal tender have circulated with ,

those which were so declared without unfavorable discrimination. Cx}.a_^<^
[pJiU^-

It may be added as a part of the history that other issues, bearing . . j

interest at various rates, were authorized and made a legal tender, ex-'~/-f>-P lA^<^^
cept in redemption of bank notes, for face amount excluslA^e of interest. ^ ^ / /.
Such were the one and two years five per cent notes and three years '^ ^ / / ^

compound interest notes. (13 lb. 218, 425.) These notes never entered /-t^^ yij^Ja/lA

largely or permanently into the circulation ; and there is no reason td ./ /7

tliink that their utility was increased or diminished by the Act which
-4f^'

declared them a legal tender for face amount. They need not be further ^i

considered here. They serve only to illustrate the tendenc}' remarked n ''^
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/ VO S
"

i. (T^/i?
^^^ '"^^^ ^^ '^° \\^\(i investigated the subject of paper mone}-, to increase

j\] ^^'"^ '^
f the vohiuie of irredeemable issues, and to extend indefinitely the appli-

(9 (^ (o cation of the quality of legal tender. That it was carried no farther

I Xf during the recent civil war, and has been carried no farther since, is

n^^'^^f- J* due to circumstances, the consideration of which does not belong to

va^Toi^ iX^cvvft this discussion.

Ol • .
Werecur, then, to the question under consideration. No one questions

cr-^h^.^^^-^--^^ the general constitutionality, and not very many perhaps, the general
expediency of the legislation by wliich a note currency has been au-

thorized in recent years. The doubt is as to the power to declare a
particular class of these notes to be a legal tender in payment of pre-

existing debts.

P
The only ground upon which this power is asserted is, not that the

^ •

'

issue of notes was an appropriate and plainly adapted means for carry-

^ '^:tA^,^rw)
^"° "" ^^^ ^^^^'' ^^^" ^^^^ ^^ admitted

;
but that the making of them a

?(' ii ^ legal tender to the extent mentioned was such a means.

^(> ^^u>v-^C Srh^^-^ "Now, we have seen that of all the notes issued those not declared a

0. ^ legal tender at all constituted a very large proportion, and tliat they

circulated freely and without discount.

It may be said that their equality in circulation and credit was due to

the provision made b}- law for the redemption of this paper in legal

tender notes. But this provision, if at all useful in this respect, was of

trifling importance compared with that which made them receivalile for

government dues. All modern history testifies that, in time of war

// HAjL*^^ especialh', when taxes are augmented, large loans negotiated, and heavy

/
"

disbursements made, notes issued !)}• the authority of the government,

7) I
and made receivable for dues of the government, always obtain at first

. -
^ ^ y a ready circulation ; and even when not redeemable in coin, on demand,

I
/ ^ W are as little and usully less subject to depreciation than any other de-

. J u
' scription of notes, for the redemption of which no better provision is

^, {^JL&U^^^^ made. And the history of the legislation under consideration is, that

, f
J

^^ ^^s upon this quality of receivability, and not upon the quality of

*^ ^^/(/VtyvuUV
ipgj^i terider. that reliance for circulation was originally placed ; for the

4/ -^ //OLLffu
i'<^f'^i^'ability clause appears to have been in the original draft of the

-|^£?'L<Ai>a4A^^.jj^
while the legal tender clause seems to have been introduced at a

ScK^A "tU-^L later stage of its progress.

These facts certainly are not without weight as evidence that all the

^,S>^><XJ~ {J^ (L^ useful purposes of the notes would have been fully answered without

-fS ci making them a legal tender for pre-existing debts. It is denied, in-

^-4\jy>^^^ « deed, by eminent writers, that the quality of legal tender adds anything

t^ioc^ \k/(iAA^ ^^ ^'1 to the credit or usefulness of government notes. They insist, on
^^^'^^

^
the contrary, tiiat it impairs both. However this may be, it must be

(HJ/S/y^^ckxA remembered that it is as a means to an end to be attained by the action

A of the government, that the implied power of making notes a legal ten-

AJ\ der in all payments is claimed under the Constitution. Now, how far

'a ^s the government helped by this means? Certainly it cannot obtain

^/j(>.A>-^r2A new supplies or services at a cheaper rate, for no one will take the

Av^c^^ Iv^A kj^Ji^ ,rv>ka.<vk>^- £/u:i^^^uyi^ ^ f^ay^m
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notes for more than they are worth at the time of the new contract.

The price will rise in the ratio of the depreciation, and tliis is all that

could happen if the notes were not made a legal tender. I>ut it may

be said that the de[)reciation will be less to him who takes them from

the government, if the government will pledge to him its power to com-

pel his creditors to receive them at par in payments. This is, as we ~/1a

have seen, by no means certain. If the quantity issued be excessive, /^r^^
,

and redemption uncertain and remote, great depreciation will take

place ; if, on the other hand, the quantity is onl\' adequate to the de-

mands of business, and confidence in early redemption is strong, the

notes will circulate freeh', whetlier made a legal tender or not.

But if it be admitted that some increase of availability is derived

from making the notes a legal tender under new contracts, it by no

means follows tliat an}- appreciable advantage is gained by compelling

creditors to receive them in satisfaction of pre-existing debts. And
there is abundant evidence, that whatever benefit is possible from that

compulsion to some individuals or to the government, is far more than

outweighed by the losses of property, the derangement of business, the

fluctuations of currency and values, and the increase of prices to the

people and the government, and the long train of evils which flow from

the use of irredeemable paper money. It is true that these evils are

not to be attributed altogether to making it a legal tender. But this

increases these evils. It certainly widens their extent and protracts

their continuance.

We are unable to persuade ourselves that an expedient of tiiis sort

is an appropriate and plainly' adapte^l means for the execution of the

power to declare and carr}- on war. ^If it adds nothing to the utility of

the notes, it cannot be upheld as a means to the end in furtherance

of which the notes are issued. /Nor can it, in our judgment, be upheld

as such, if, while facilitating in some degree the circulation of the notes,

it debases and injures the currency' in its proper use to a much greater

degree. And these considerations seem to us equally applicable to the

powers to regulate commerce and to borrow money. Both powers

necessaril}' involve the use of money b}- the people and by the govern-

Iment, but neither, as we think, carries with it as an appropriate and

'plainly adapted means to its exercise, the power of making circulating

ootes a legal tender in payment of pre-existing debts.

But there is another view, which seems to us decisive, to whatever

express power the supposed implied power in question ma}' be referred.

In the rule stated by Chief Justice Marshall, the words appropriate,

plainly adapted, really calculated, are qualified b}- the limitation that

the means must be not prohibited, but consistent with the letter and

spirit of the Constitution. Nothing so prohibited or inconsistent can

be regarded as appropriate, or plainl}' adapted, or reall}' calculated

means to anv end.

Let us inquire, then, first, whether making bills of credit a legal

tender, to the extent indicated, is consistent with the spirit of the

(X_
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Constitution. Among the great cardinal principles of that instnitnent,

no one is more conspicuous or more venerable than tlie establi.shinent

of justice. And what was intended by the establisliment of justice in

the minds of the people who ordained it is, happily, not a matter of dis-

l)utation. It is not left to inference or conjecture, especially in its

relations to contracts.

When the Constitution was undergoing discussion in the Convention,

the Congress of the Confederation was engaged in the consideration of

the ordinance for the government of the territor}- northwest of the Ohio,

— tlie only territory subject at that time to its regulation and control.

By this ordinance certain fundamental articles of compact were estab-

lished between the original States and the people and States of the ter-

ritory, for the purpose, to use its own language, "of extending the

fundamental principles of civil and religious liberty, whereon tlicse re-

publics " (the States united under the Confederation), " their laws and

constitutions are erected." Among these fundamental principles was

this : " And in the just preservation of rights and property it is under-

stood and declared that no law ought ever to be made, or have force in

the said territory, that shall in any manner whatever interfere with or

affect private contracts or engagements bona fide and without fraud

previously formed."

The same principle found more condensed expression in that most

valuable provision of the Constitution of the United States, ever recog-

nized as an efficient safeguard against injustice, that " no State shall

pass an}- law impairing the obligation of contracts."

It is true that this prohibition is not applied in terms to the govern-

ment of the United States. Congress has express power to enact bank-

rupt laws, and we do not sa}- that a law made in the execution of any

otiier express power, which, incidentally onl}-, impairs the obligation of

a contract, can be held to be unconstitutional for that reason.

But we think it clear that those who framed and those who adopted

the Constitution, intended that the spirit of this prohibition should

pervade the entire body of legislation, and that the justice which the

Constitution was ordained to establish was not thought by them to be

compatil)le with legislation of an opposite tendency-. Jn other words ,

we cannot doubt that a law not made in pursuance of an exi^'css pow e r

,

which necessarily and in its direct operation impairs the obligation o f

contracts, is inconsistent with the si)irit of tlie Constitution.

Another provision found, in the fifth amendment, must be considered

in this connection. We refer to that which ordains that private proi>

erty shall not be taken for public use without compensation. This \no -

vision is kindred in siMi'it to that which forbids legislation im]jairing

t lie obligation of contracts ; but, unlike that, it is addressed directly
a nd solely to the National government . It does not, in terms, prohibit

legislation which appropriates the private property of one class of citi-

zens to the use of another class
;
but if such property cannot be taken

for the benefit of all, without compensation, it is difficult to understand
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how it can be so taken for the benefit of a jjart without violating the

spirit of the prohibition.

But there is another provision in the same amendment, which, in our

judgment, cannot have its full and intended effect unless construed as

a direct prohibition of the legislation which we have been considering.

It is that which declares that " no person shall be dcnrived of life,

liberty, or property, without due process of law.
"

It is not doubted that all the provisions of this amendment operate

d irectly in limitation and restraint of tlie legislative powers conferred

bv the Constitution . The only question is. whether an Act which com-

pels all those who hold contracts for the payment of gold and silver

money to accept in payment a currency of inferior value deprives such

persons of property without due process of law .

It is quite clear, that whatever may be the operation of such an Act,

due process of law makes no part of it. Does it deprive any person of

property ? A very large proportion of the property of civilized men

exists in the form of contractg. These contracts almost invariably

stipulate for the payment of money. And we have already seen tha t

00ntracts in the United States, prior to the Act under consideration
,

for the payment of money, were contracts to pay the sum specitied in

gold and silver coin. And it is beyond doubt that the holders of these

contracts were and arc as fully entitled to the protection of this consti-

tutional provision as the holders of any other description of jjrope rty.

But it may be said that the holders of no descri|)tion of property are

protected by it from legislation which incidentally only impairs i ts

value. And it may be urged in illustration that the holders of stock in

~a turnpike, a bridge, or a manufacturing corporation, or an insurance

company, or a bank, cannot invoke its protection against legislation,

which, by authorizing similar works or corporations, reduces its price in

the market. But all this does not appear to meet the real difficulty.

In the cases mentioned the injury is purely cont i

n

gent and jucidental

.

In the case we are considering it is direct and inevitable.

If in the cases mentioned the holders otthe stock were required by law

to conve}' it on demand to any one who should think fit to offer half its

value for it, the analogy would be more obvious. ^No one probable-

could be found to contend that an Act enforcing the acceptance of fifty

or seventy-five acres of land in satisfaction of a contract to convey a

hundred would not come within the prohibition against arbitrary priya-

,

tion of property. >

We confess ou rselves unable to perceive any solid distinction between

such^an Act and an Act compelling all citizens to accept, in satisfaction

of all contracts for money, hal f or three quarters or any other propor-

tion less than the whole of the value actually dne. according to their

terms . It is_ difficult to conceive what Act would take private property

without process of law if such an Act would not.

"We are obliged to conclude that an Act making mere promises to

pay dollars a legal tender in payment of debts previously contracted , is
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not a means npi:>roi)riate, plainly adapted, really calculated to carry into

effect any cxpivss power ve.̂ ted in Coiiuress ; that snch an Act is in-

consi;>tent with 1 1 le spirit of tlie Cunstitution ; and tliat it is prohibited

by the Constitution.

Jt is not surprising that amid the tumult of the late Ciyil War, and

under tlie influence of apprehensions for the safety of the Republic

almost universal, different views, never before entertained by American
statesmen or jurists, were adopted b}' man3-. The time was not favor-

able to considerate reflection upon the constitutional limits of legis-

lative or executive authority. If power was assumed from patriotic

motives, the assumption found ready justification in patriotic hearts.

Many who doubted 3ielded their doubts ; many who did not doubt were

silent. Some .who were strongly averse to making government notes a

legal tender felt themselves constrained to acquiesce in the views of the

advocates of the measure. Not a few^ who then insisted upon its neces-

sity", or acquiesced. in that view, have, since the return of peace, and

under the influence of the calmer time, reconsidered their conclusions,

and now concur in those which we have just announced. These con-

clusions seem to us to be fully sanctioned by the letter and spirit of the

Constitution.

We are obliged, therefore, to bold that the defendant in error was

not bound to receive from the plaintiffs the currency tendered to

him in payment of their note, made before the passage of the Act of

February 25, 1862. I t follows that the judgment of the Court of Ap-
peals of Kentucky must be affirmed.

It is proper to sa}' that Mr. Justice Grier, who was a member of the

court when this cause was decided in conference, November 27, 1869,

and when this opinion was directed to be read, January 29, 1870,

stated his judgment to be that the legal tender clause, properh' con-

strued, has no application to debts contracted prior to its enactment;

but that upon the construction given to the Act by the other judges he

concurred in the opinion that the clause, so far as it makes United

States notes a legal tender for such debts, is not warranted by the

Constitution. Judgynent affirmed.^

[The dissenting opinion of Miller, J., with whom Justices Savatne

and Davis concurred, is omitted.]

1 It is instructive to recur to the expressions of the Chief Justice when the Act

here declared unconstitutional was pending. A t that time he was Secretary of tli e

Trensn rv
; and, on rebrnarv 4, 1862, he wrote to William Cullen Bryan t, then luiitor

of the New York " Even in c; Post," as foUows :
" Your feelings of repugnance to the

legal tender clause can liardly lie greater than my own ; but I am convinced that, as a

temporary measure, it is indispensalilv necessary . Fmm various motives — some hon-

orahle, and some not honorable— a considerable number, though a small minority of

the l)usiness men or people , are indisposed to sustain the United States notes by receiv -

i nfy and paving them as monev. Th is minority, in the absence of any legal tender

cl aiisR
,

mnv control the majority to all practical intents. To prevent this, which would

at this time be disastrous in the extreme. I yield my general ^^iews for a ])articu1ar ex-

ception . To yield does not violate any obligation to the people, for the great majority .

willing now to receive and pav their notes, desire that the minority may uot be allowed

I

I
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LEGAL TENDER CASES.

KNOX V. LEE. PARKER v. DAVIS.

Supreme Court of the United States. 1872»

[12 WalL 457.]^

These were two suits ; the first a writ of error to the Circuit Court

for the Western District of l^exas, the second au appeal from a decree

in equity in the Supreme Judicial Court of Massach usetts.

In the first case, Mrs. Lee, a citizen of Pennsylvania, sued Knox

for the conversion of a flock of sheep, in Texas, in March, 18G3,

belonging to the plaintiff. In ascertaining the damages, the court

refused to allow the plaintiff to show the dift'erence in value between

United States coin, and legal tender notes ; and in charging the jury

told them to recollect that whatever amount they gave in damages

could be discharged in legal tender notes. Verdict and judgment for

the plaintiff for S7,368. The defendant brought the case up, assuming

that the value, determined as of March, 18G3, was the value in gold,

and that the charge allowed the jury to increase the nominal amount

of the damages, because they could be discharged in notes.

Paschall {Senior) and Paschull (Junior), for Knox ; Wills, for Lee.

In the second case, before the date of the Legal Tender Acts, Davis,

in Massachusetts, filed a bill in equity to compel specific performance

by Parker of an agreement to convey land upon payment of a certain

sura of money, and a decree ordering this was made by the Supreme

Judicial Court of Massachusetts in February, 1867. Davis paid the

amount into court in legal tender notes. Parker refused to execute the

conveyance, and demanded coin. The court, upon a further hearing,

made a decree supporting the contention of Davis.

to reap special arlvantages from their refusal to do so
;
and onr government is not only

a gtjvernmeut of the people, but is bound, in au exigency like the present, to act on

thff nia^im : >.Sa/K.s popuU simrema est lex.

"It is only, however, on condition that a tax adequate to interest, reduction of

debt, and ordinary expenditures, be provided, and that a uniform baiilciug system be

authorized, founded on United States securities, and. with proper safeguards for specie

payments, securing at once a uniform and convertible currency for the people, and a

demand for national securities which will sustain their market value and facilitate

loans. Tf ;< only on tK^i pnnijihinn T sny T consent to the expedient of United States

notes, in limited amount, made a legal tend er.

" In giving this consent, I feel that I am treading the path of duty, and shall cheer-

fully, as I have always done, abide the consequences. I dare not say that I care notii-

ing for personal consequences, but I think I may say truly that I care little for them

in comparison with my obligation to do whatever the safety of the country may re-

quire."— 2 Godwin's Life of Bri/ant, 165.

See also Mr. Chase's statements to a committee of the House of Representatives, in

110 U. S. p. 423.— Ed.
^ The statement of facts is shortened. — Ed.
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B. F. Thomas, for plaintiff iu error, and AJcerman, Attorney-General,

on tlie same side ; JS. F. Butler, and Potter, contra.

Mk. Justice Strong delivered the opinion of the eourt.^

The controlling questions in these eases are the following : Are the

Acts of Congress, known as the Legal Tender Acts, constitutional when
applied to contracts made before their passage ; and, secondly', are they

valid as applicable to debts contracted since their enactment? These
questions have been elaborately argued, and they have received from

the court that consideration which their great importance demands.
It would be difficult to overestimate the consequences which must fol-

low our decision. The}' will affect the entire business of the countr3-,

and take hold of the possible continued existence of the government.

If it be held by this court that Congress has no constitutional power,

under any circumstances, or in any emergenc}', to make treasury notes

a legal tender for the payment of all debts (a power confessedl}- pos-

sessed by every independent soA'ereignty other than the United States),

the government is without those means of self-preservation which, all

must admit, may, in certain contingencies, become indispensable, even

if they were not when the Acts of Congress now called in question were

enacted. It is also clear that if we hold the Acts invalid as applicable

to debts incurred, or transactions which have taken place since their

enactment, our decision must cause, throughout the countrA', great

business derangement, widespread distress, and the rankest injustice.

The debts which have been contracted since P'ebruary 25th, 18G2, con-

stitute, doubtless, b}' far the greatest portion of the existing indebted-

ness of the countr}-. They have been contracted in view of the Acts of

Congress declaring treasury' notes a legal tender, and in reliance upon

that declaration. Men have bought and sold, borrowed and lent, and

assumed ever}' variety of obligations contemplating that payment might

be made with such notes. Indeed, legal tender treasur}' notes have

become the universal measure of values. If now, b}- our decision, it be

established that these debts and obligations can be discharged only bj-

gold coin ; if, contrary- to the expectation of all parties to these contracts,

legal tender notes are rendered unavailable, the government has become

an instrument of the grossest injustice ; all debtors are loaded with an

obligation it was never contemplated they should assume ; a large per-

centage is added to everv debt, and such must become the demand for

gold to satisfy- contracts, that ruinous sacrifices, general distress, and

bankruptc}' may be expected. These consequences are too obvious to

admit of question. And there is no well-founded distinction to be

made between the constitutional validity of an Act of Congress declaring

treasury notes a legal tender for the pa^'ment of debts contracted after

1 The reporter states that on May 1, 1871, the judgment and decree in these cases

were affirmed ; and on the 15th January, 1872,— till which time, in order to promote

the convenience of some of the dissentient members of the court, the matter had l)eeii

deferred,— the opinion of the court, with concurring or dissenting opinions from the

Chief Justice and different Associate Justices, was delivered.— Ed.
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its passage and that of an Act making them a legal tender for the dis-

charge of all debts, as well those incurred before as those made after

its enactment. There may be a difference in the effects produced by

the Acts, and in the hardship of their operation, but in both cases the

fundamental question, that which tests the validity of the legislation, is,

can Congress constitutionally give to treasury notes the character and

qualities of money? Can such notes be constituted a legitimate circu-

lating medium, having a defined legal value? If they can, then such

notes must be available to fulfil all contracts (not expressly excepted)

solvable in money, without reference to the time when the contracts

were made. Hence it is not strange that those who hold the Legal

Tender Acts unconstitutional when applied to contracts made before

February, 1862, find themselves compelled also to hold that the Acts

are invalid as to debts created after that time, and to hold that both

classes of debts alike can be discharged only by gold and silver coin.

The consequences of which we have spoken, serious as they are, must

• be accepted, if there is a clear incompatibility between the Constitution

and the Legal Tender Acts. But we are unwilling to precipitate them

upon the country unless such an incompatibility plainly appears. A de-

cent respect for a co-ordinate branch of the government demands that

the judiciary should presume, until the contrary is clearly shown, that

there has been no transgression of power by Congress — all the mem-

bers of which act under the obligation of an oath of fidelity to the Con-

stitution. Such has always been the rule. In Commonii-ealth v. Smith,

4 Binney, 123, the language of the court was, " It must be remembered

that, for weighty reasons, it has been assumed as a principle, in con-

struing constitutions, by the Supreme Court of the United States, by this

court, and b}- ever}' other court of reputation in the United States, that

an Act of the Legislature is not to be declared void unless the violation

of the Constitution is so manifest as to leave no room for reasonable

doubt;" and, in Fletcher v. Peck, 6 Cranch, 87, Chief Justice Marshall

said, " It is not on slight implication and vague conjecture that the

legislature is to be pronounced to have transcended its powers and its

Acts to be considered void. The opposition between the Constitution

and the law should be such that the judge feels a clear and strong

conviction of their incompatibility with each other." It is incumbent,

therefore, upon those who affirm the unconstitutionalitv of an Act of

Congress to show clearly that it is in violation of the provisions of the

Constitution. It is not sufficient for them that the}- succeed in raising

a doubt.

Nor can it be questioned that, w^hen investigating the nature and

extent of the powers conferred by the Constitution upon Congress, it is

indispensable to keep in view the objects for which those powers were

granted. This is a universal rule of construction applied alike to stat-

utes, wills, contracts, and constitutions. If the general purpose of the in-

strument is ascertained, the language of its provisions must be construed

with reference to that purpose, and so as to subserve it. In no other way
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can the intent of the framcrs of the instrument be discovered. And
tliere are more urgent reasons lor looking to the ultimate purpose in

examining the powers conferred by a constitution than tliere aie in

\ construing a statute, a will, or a contract. We do not expect to lind

in a constitution minute details. It is necessarily brief and compre-

hensive. It prescribes outlines, leaving the filling up to be deduced

from the outlines. In Martin v. Hunter, 1 AVheaton, 326, it was said,

"The Constitution unavoidably deals in general language. It did not

suit the purpose of the people in framing this great charter of our liber-

ties to provide for minute specifications of its powers, or to declare the

means by which those powers should be carried into execution." And
with singular clearness was it said b}' Chief Justice Marshall, in M'Cul-

loch V. I'/te State of Maryland, 4 Id. 405, "A constitution, to contain

an accurate detail of all the subdivisions of which its great powers will

admit, and of all the means by which it may be carried into execution,

would partake of the prolixity of a political code, and would scarcely be

embraced by the human mind. It would probably- never be understood

by the public. Its nature, therefore, requires that only its great outlines

should be marked, its important objects designated, and the minor ingie-

dients which compose those objects be deduced from the nature of the

objects themselves." If these are correct princi[>les, if they are proper

views of the manner in which the Constitution is to be understood, the

powers conferred upon Congress must be regarded as related to each

other, and all means for a common end. Each is but part of a system,

a constituent of one whole. No single power is the ultimate end for

which the Constitution was adopted. It may, in a ver^- proper sense,

be treated as a means for the accomplishment of a subordinate object,

but that object is itself a means designed for an ulterior purpose. Thus

the power to levy and collect taxes, to coin monej- and regulate its

value, to raise and support armies, or to provide for and maintain a

navv, are instruments for the paramount object, which was to establish

a government, sovereign within its sphere, with capability of self-

preservation, thereby forming a union more perfect than that which

existed under the old Confederacy.

The same may be asserted also of all the non-enumerated powers

included in the authority expressl3- given " to make all laws which shall

be necessary and proper for carrying into execution the specified i)owers

vested in Congress, and all other powers vested by the Constitution in

the government of the United States, or in any department or officer

thereof." It is impossible to know what those non-enumerated powers

are, and what is their nature and extent, without considering the pur-

poses they were intended to subserve. Those purposes, it must be

noted, reach be3'ond the mere execution of all powers definitely intrusted

to Congress and mentioned in detail. They embrace the execution of

all other powers vested bj' the Constitution in the government of the

United States, or in any department or officer thereof. It certain!}'

was intended to confer upon the government the power of self-preserva-
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tion. Said Chief Justice Marshall, in Cohens v. The Bank of Virginia,

6 Wheaton, 414, '-America has chosen to be, in many respects and to l^ f

many purposes, a nation, and for all these purposes her government is (^y/T^ciA-^

complete ; for all these objects it is supreme. It can then, in effecting / ^ ^

these objects, legitimately control all individuals or governments within iiT -^-^y^^

the American territory." lie added, in the same case, " A constitution JO^AJ^
is framed for ages to come, and is designed to approach immortality as l^.^fYA fX^^
near as mortality can approacli it. Its course cannot always be tranquil,

[j

It is exposed to storms and tempests, and its framers must be unwise f/)r /yl^^-^f^

statesmen indeed, if they have not provided it, as far as its nature will Jh;x,.fX4/C^
permit, with the means of self-preservation from the perils it is sure to '

/j

encounter." That would appear, then, to be a most unreasonable con- Oy " -7 /^^/^

struction of the Constitution which denies to the government created'^''^

by it, the right to employ freely every means, not prohibited, necessary /yA^/^J^^ciJ-^^

for its preservation, and for the fulfilment of its acknowledged duties. n J
Such a right, we hold, was given by the last clause of the eighth section pCfOx/yP^^^'i
of its first article. The means or instrumentalities referred to in that - ^ J^ i

clause, and authorized, are not enumerated or defined. In the nature /C^i^ '''"^

of things enumeration and specification were impossible. But they were /j Jr-inr^^

left to the discretion of Congress, subject only to.the restrictions that ^_
they be not prohibited, and be necessary and proper for carr3ing into y'L^^^'^
execution the enumerated powers given to Congress, and all other :i ^y^
powers vested in the government of the United States, or in any depart- /

ment or officer thereof. l-fV^ ^.

And here it is to be observed it is not indispensable to the existence ^^y,^o-iAyr /1^,

of any power claimed for the Federal government that it can be found ^
specified in the words of the Constitution, or clearly and directly i\s.CQ- ^^-/—r ^^ A/^
able to some one of the specified powers. Its existence ma}- be deduced /vo/a^
fairly from more than one of the substantive powers expressh* defined, -'^-'t^^--*^

^

or from them all combined. It is allowable to group together any num- ^f\r^^c<y^ -

ber of them and infer from them all that the power claimed has been y - ^
conferred. Such a treatment of the Constitution is recognized by its i^ty^yt^^^

* own provisions. This is well illustrated in its language respecting the q. ^/^. /O/t^/

writ of habeas cojyus. The power to suspend the privilege of that writ /7^^ ^

is not expressl}- given, nor can it be deduced from any one of the par-^^,^^ ^^yif\A
~

ticularized grants of power. Yet it is provided that the privileges of / /-^/
the writ shall not l)e suspended except in certain defined contingencies. --r-^^YP^ ^^ ^
This is no express grant of power. It is a restriction. But it shows yC /, /. ^ «
irresistibl}' that somewhere in the Constitution power to suspend the ^ ^ //^
privilege of the writ was granted, either hy some one or more of the '~A yi4 ^ (itUA.

specifications of power, or by them all combined. And, that impor-

tant powers were understood by the people who adopted the Constitu- 'fx''(ri(^/(flf^
•

tion to have been created b}" it, powers not enumerated, and not in- /^
eluded incidentalh' in an}' one of those enumerated, is shown by the '\^ ^»^
amendments. The first ten of these were suggested in the conventions

of the States, and proposed at the first session of tiie first Congress, Jjl/y^ C^>^

before any complaint was made of a disposition to assume doubtful / ^^
VOL. II. - 141 ^^ ^^ vO^^tWA ^ ^ .-^^^^^^^^ ^

'ly^a^M
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powers. The preamble to the resolution siibuiilting them for adoption

recited that the "conventions of a number of the States had, at the

time of their adopting the Constitution, expressed a desire, in order to

Jd prevent misconstruction or abuse of its i)0\vers, that further declaratory
(y/XOf-i

^ij^l restrictice clauses sliould be added." Tliis was the origin of the

/ / - tf^ amendments, and they are significant. Tliey tend plainly to show tliat,

A/^Tp "
in the judgment of those who adopted the Constitution, there were powers

/7 / ^^^j^^-reated by it, neither expressl}' specified nor deducible from any one

-'^^/l specified power, or ancillary to it alone, l)ut which grew out of the aggre-

gate of powers conferred upon the government, or out of the sovereignty

(X<AJ^ aA^ instituted. Most of these amendments are denials of power which had

"^ /• Ahj/~^^^^ been expressly granted, and which cannot be said to have been
Q/l/ff^ 61 ^-^r^

necessary and proper for carrying into execution any other powers.

^j,^_y .Such, for example, is the prohibition of any laws respecting the estab-

/ lishment of religion, prohibiting the free exercise thereof, or abridging

/-wy ///L.v^ the freedom of speech or of the press
f /i/L^''^ And it is of importance to observe that Congress has often exercised,

Cyi'iy/Vt^ without question, powers that are not expressly given nor ancillary to

. ^ any single enumei-ated power. Powers thus exercised are what are

/yUA called by Judge Story, in his Commentaries on the Constitution, vesult-

/y i/V /T iiig l^owers, arising from the aggregate powers of the government. He
JK . instances the right to sue and make contracts. Many others might be
U f^-ciA^^ given. The oath required b}' law from olficers of the government is one.

fiy/l/li [A^'^^ So is building a capitol or a presidential mansion, and so also is the

' - penal code. This last is worthy of brief notice. Congress is expressly

tiij JLif-^^ authorized "' to provide for the punishment of counterfeiting the securi-

n fJ ties and current coin of the United States, and to define and punish
' AxaaJL ^UA^ piracies and felonies committed on the higli seas and offences against

'v) the laws of nations." It is also empowered to declare the punishment

r^AJ,A/^'V\P^ of treason, and provision is made for impeachments. This is the extent

/ of power to punish crime expressly conferred. It might be argued that

Q_CSy^-^ the expression of tliese limited powers imi)lies an exclusion of all other

Cv ±\ ' subjects of criminal legislation. Such is the argument in the present

,^^j,/<y^ l/Ay^^ cases. It is said because Congress is authorized to coin money and

^ j^yL^ regulate its value, it cannot declare anything other than gold and silver
^"^^^"^

to be money, or make it a legal tender. Yet Congress, by the Act of

Z' /^^/^T April 30, 1790, entitled ''An Act more effectually to provide for the^^
punishment of certain crimes against the United States," and the sup-

"u CJ/UA^ plemontary Act of INIarch 3, 1825, defined and provided for the punish-
^'^ ment of a large class of crimes other than those mentioned in the

^ -//o tyy^ Constitution, and some of the punishments prescribed are manifestlj'

" ^^ not in aid of any single sul)stantive power. No one doubts that this

rJcX-^^hA/JMA was rightfully done, and the power thus exercised has been affirmed by
' ij this coui't in United States v. Marigold^ 9 Howard, 5G0. This case

f/ ryi<yf>^^^ shows that a power may exist as an aid to the execution of an express

^ / ^ power, or an aggregate of such powers, though there is another express

<( power given relating in part to the same subject but less extensive.



CHAP. Xl.J LEGAL TENDER CASES. 2243 /^;/i..MxX~~

Another illustration of this nia\' be found in connection with the provi- tJk .^^/V^^^ •

sions respecting a census. The Constitution ortlcrs an enumeration U
, h4 ~jt

of free persons in the ditl'erent States every ten years. The direction ^^^-^-^

extends no furtlier. Yet Congress has repeatedly directed an enuiuera- yf pr^j^tA/^
tion not only of free persons in the States, but of free persons in the

Territories, and not only an enumeration of persons but the collection \fct.o^ ^
of statistics respecting age, sex, and production. AV^ho questions the

-fJl- n /f~i>(AyU\.

power to do this ? /

Indeed, the whole history of the government and of Congressional

legislation has exhibited the use of a very wide discretion, even in times

of peace and in the absence of any trying emergency, in the selection of

the necessary and proper means to carr^- into effect the great objects for

which the government was framed, and this discretion has generall}'

been unquestioned, or, if questioned, sanctioned by this court. This is

true not only when an attempt has been made to execute a single power

specificall}' given, but equally true when the means adopted have been

appropriate to the execution, not of a single authority", but of all the

powers created by the Constitution. Under the power to establish

post-offices and post-roads Congress has provided for carrying the

mails, punishing theft of letters and mail robberies, and even for trans-

porting tlie mails to foreign countries. Under the power to regulate com-

merce, provision has been made by law for the improvement of harbors,

the establishment of observatories, the erection of lighthouses, break-

waters, and buoys, the registrj-, enrolment, and construction of ships,

and a code has been enacted for the government of seamen. Under the

same power and other powers over the revenue and the currency of the

countr}', for the convenience of the treasury and internal commerce,

a corporation known as the United States Bank was earlj' created. To *

its capital the government subscribed one-fifth of its stock. But the

corporation was a private one, doing business for its own profit. Its

incorporation was a constitutional exercise of Congressional power for

no other reason than that it was deemed to be a convenient instrument

or means for accomplishing one or more of the ends for which the gov-

ernment was established, or, in the language of the first article, already

quoted, "necessary and proper" for carrying into execution some or/v^ />• 1^\j^
all the powers vested in the government. Clearly this necessity, if any (J
existed, was not a direct and obvious one. Yet this court, in JSV Cul- \KA><.JCi\
loch v. Maryland, 4 Wheaton, 416, unanimously ruled that in author- r\

^^^y^ji^
izing the bank, Congress had not transcended its powers. So debts ^,

due to the United States have been declared bv Acts of Cong-ress enti- ^i ^^^

tied to priority of payment over del)ts due to other creditors, and this ^3 cm ^
court has held such acts warranted by the Constitution. Fisher v. y ^-
Blight, 2 Cranch, 358. UtoAyh^

This is enough to show how, from the earliest period of our existence ^^
as a nation, the powers conferred by the Constitution have been construed ^ ^^^'^^'^'^'^

.

by Congress and by this court whenever such action by Congress has been /^ a^W] ^f
called in question. Happily the true meaning of the clause authorizing U

-/^ ouv^ jy^ . cSLXX ^plnPt • aaIX^ 1toi /Waa4/? ^
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Vyf^y^/ J^^itA^thii enactment of :ill laws necessary and proper for carrying into execu-

// . tion the express powers conferred upon Congress, and all other powers

/r\-(j lAyiLM^vUA vested in the government of the United States, or iu any of its depart-

,j
,

nients or officers, has long since been settled. In JFlsher v. Blight,

CX Ia'^-'*^*"^ 2 Cranch, 358, this court, speaking by Chief Justice Marshall, said that

^ ^yp _ in construing it '' it would be incorrect and would produce endless diffl-

^^
^\l I ' cullies if the opinion should be maintained that no law was authorized

)rSAjX7r^^ ^AAvhich was not indispensably necessary to give effect to a specified power.

y [|
/ Where various systems might be adopted for that purpose it might be

/j^,,^/V/^^?Co-^^^^aid with respect to each that it was not necessary because the end might

-be obtained b}- other means." "Congress," said this court, "must

(^P^^
(yi/lA^/*\ possess the choice of means, and must be empowered to use any means

i ^ which are in fact conducive to the exercise of a power granted by the

y|p.(^
/M/l/tA-M-^ QQjjg^jtiitiou. The government is to pay the debt of the Union, and

\^ must be authorized to use the means which appear to itself most eligible

-(XAXXa] ^ to effect that object. It has, consequenth', a right to make remittances

A « ^. by bills or otherwise, and to take those precautions which will render
V^jP<Vt O^ov the transaction safe." It was in this case, as we have alread}" remaiked,

that a law giving priority to debts due to the United States was ruled

to be constitutional for the reason that it appeared to Congress to be

an eligible means to enable the government to pay the debts of the

Union.

It was, however, in iV Calloch v. Maryland that the fullest

consideration was given to this clause of the Constitution granting

/AiLA^"^'''^^3 powers, and a construction adopted that has ever since been

Y-yT^^"'^^^ accepted as determining its true meaning. . . . It is hardly necessary

^o say that these principles are received with universal assent. P^ven in

Hepburn v. Grisicold, 8 Wallace, 603, both the majorit3- and minority

of the court concurred in accepting the doctrines of M'Culloch v. 3Iary-

land as sound expositions of the Constitution, though disagreeing in

their application.

With these rules of constitutional construction before us, settled at

j| OWvpt- ^'^ <?ai"ly period in the history of the government, hitherto universally
^y"^ A accepted, and not even now doubted, we have a safe guide to a right

decision of the questions before us. Before we can hold the Legal

A3 ^ Tender Acts unconstitutional, we must be convinced they were not

vj
"^^^-^

appropriate means, or means conducive to the execution of any or all

-jL ^ of the powers of Congress, or of the government, not appropriate in any

(X^^-^^^P^ plain degree (for we are not judges of the degree of appropriateness),

or we must hold that they w^ere prohibited. This brings us to the

inquiry whether they were, when enacted, appropi-iate instrumentalities

for carrying into effect, or executing any of the known powers of Con-

gress, or of any department of the government. Plainly to this inquirj',

a consideration of the time when they were enacted, and of the circum-

stances in which the government then stood, is important. It is not

to be denied that Acts may be adapted to the exercise of lawful power,

and appropriate to it, in seasons of exigenc}', which would be ina{)pro-

priate at other times.

dnr^

-V4.

^s^A/t^t-^
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We do not propose to dilate at length upon the circumstances in '^ A-
which tlie country was placed, when Congress attempted to make treas-

,.-t/T/f/(^U4>«>*>s li

ur}' notes a legal tender. They are of too recent occurrence to justify

enlarged description. Suffice it to say that a civil war was then raging ^-lJ^C^'*'^*^'^.

which seriously threatened the overthrow of the government and the l'

destruction of the Constitution itself. It demanded the equipment and
/^^^^^j^ji_

support of large armies and navies, and the employment of money to ^^^ ^
extent beyond the capacit}- of all ordinary sources of su[)ply. Mean- ^ \/\J ct\A. '

wliile the public treasurj- was nearly empty, and the credit of the gov- / /^A\a-^'
ernment, if not stretched to its utmost tension, had become nearlj*

exhausted. Mouej-ed institutions had advanced largely of their means, J^.uJiji\ aJj.

and more could not be expected of tiiem. They had been compelled U

to suspend specie payments. Taxation was inadequate to pay even the /yiAyf\A-^^ •

interest on the debt already incurred, and it was impossible to await the /-^ u l^/y'

income of additional taxes. The necessity was immediate and pressing, ^-^^f^"^'
(j

The arm}' was unpaid. There was then due to the soldiers in the field

nearlj- a score of millions of dollars. The requisitions from the War and

Nav}- Departments for supplies exceeded lift}- millions, and the current

expenditure was over one million per day. The entire amount of coin

in the country, including that in private hands, as well as that in bank-

ing institutions, was insufficient to supply the need of the government

three months, had it all been poured into the treasur}'. Foreign credit .

we had none. We saj- notliing of the overhanging paralysis of trade, yf-lJ^^^ ^
and of business generall}-, which threatened loss of confidence in the _v / -^
ability of the government to maintain its continued existence, and C-^fVM |^T

therewith the complete destruction of all remaining national credit.
y^/7/f yf) AJi^l

It was at such a time and in such circumstances that Congress was '^ '

called upon to devise means for maintaining the arm}- and navy, for /L/^-a ^^-/^

securing the large supplies of money needed, and, indeed, for the preser- / rktA sJ^^
vation of the government created by the Constitution. It was at such a ^^
time and in such an emergency that the Legal Tender Acts were passed. ^y^(><XX^^

n/' Now, if it were certain that nothing else would have supplied the abso-
^^j^y^j ac^^t^ '^

) lute necessities of the treasury-, that nothing else would have enabled the ^
government to maintain its armies and navy, that nothing else would £^Viyt r*"^

/O have saved the government and the Constitution from destruction, while
"^-. the Legal Tender Acts would, could any one be bold enough to assert •C^fVt^M^^'^^

'

that Congress transgressed its powers? Or if these enactments did -/ 1 /L^
work these results, can it be maintained now that they were not for a if (
legitimate end, or " appropriate and adapted to that end," in the Ian- /Vf) %> o^ -

guage of Chief Justice Marshall? That they did work such results is (/ ^»

not to be doubted. Something revived the drooping faith of the people
;

/yi/'U^^'^ ^*^

something brought immediately to the government's aid the resources /^ .* ./ V .

of the nation, and something enabled the successful prosecution of the f"
war, and the preservation of the national life. What was it, if not the /yxy\r'^-^^
legal tender enactments ? . ^ ^ ^
But if it be conceded that some other means might have been chosen >

for the accomplishment of these legitimate and necessary ends, the con- ^7^
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cession docs not weaken the argument. It is urged now, after the lapse

of nine years, and when the emergeney lias passed, that treasury notes

without the legal tender clause niiglit have been issued, and tliat the

necessities of the government miglit tluis have been supi)lied. Hence
it is inferred there was no necessity for giving to the notes issued the

ca[)ability of paying private debts. At best tliis is mere conjecture.

But admitting it to be true, what does it prove? Notliing more than

that Congress had the choice of means for a legitimate end, each

appropriate, and adapted to that end, though, periiaps, in different

degrees. What then? Can this court say that it ouglit to have

adopted one rather than the other? Is it our province to decide

that the means selected were beyond the constitutional power of Con-

gress, because we may think that other means to the same ends would

have l)een more appropriate and equally eflicient? That would be to

assume legislative power, and to disregard the accepted rules for con-

struing the Constitution. The degree of the necessity for any Congres-

sional enactment, or the relative degree of its appropriateness, if it

have any appropriateness, is for consideration in Congress, not here.

Said Chief Justice Marshall, in M' Oulloch v. Maryland, as already

stated, " When the law is not prohibited, and is really calculated to effect

any of the objects intrusted to the government, to undertake here to

inquire into the degree of its necessity, would be to pass the line which

circumscribes the judicial department, and to tread on legislative

ground."

It is plain to our view, however, that none of those measures which

it is" now conjectured might have been substituted for the Legal Tender

Acts, could have met the exigencies of the case, at the time when those

Acts were passed. We have said that the credit of the government had

been tried to its utmost endurance. Every new issue of notes which

had nothing more to rest upon than government credit, must have

paralyzed it more and more, and rendered it increasingly difficult to

keep the army in the field, or the navy afloat. It is an historical fact

that many persons and institutions refused to receive and pay those

notes tliat had been issued, and even the head of the treasury repre-

sented to Congress tlic necessity of making tlie new issues legal tenders,

or rather, declared it impossible to avoid the necessity. The vast body

of men in the military service was composed of citizens who had left

their farms, tlieir work-shops, and their business, with families and debts

to be provided for. The government could not pay them with ordinary

treasury notes, nor could they discharge their debts with such a currency.

Something more was needed, something that had all the uses of money.

And as no one could be compelled to take common treasurv notes in

payment of debts, and as the prospect of ultimate redemption was

remote and contingent, it is not too much to say tliat tliey must have

depreciated in the market long before the war closed, as did the cur-

rency of the Confederate States. Making the notes legal tenders gave

them a new use, and it needs no argument to show that the value of

things is in proportion to the uses to which they may be applied.
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It ma}' be conceded that Congress is not authorized to enact laws in

furtherance even of a legitimate end, merely because they are useful,

or because they make the government stronger. There must be some

relation between the means and the end ; some adaptedness or appro-

priateness of the laws to carry into execution tlie powers created by the

Constitution. But when a statute has proved etfective in the execution

of powers confessedly existing, it is not too much to say that it must

have had some appropriateness to the execution of those powers. The
rules of construction heretofore adopted, do not demand that the rela-

tionship between the means and the end shall be direct and immediate.

Illustrations of this ma}' be found in several of the cases above cited.

The charter of a bank of the United States, the priority given to debts due

the government over private debts, and the exemption of Federal loans

from liability to State taxation, are onl}' a few of the many which miglit

be given. The case of Veazie Bank v. Fenno^ 8 Wallace, 533, presents

a suggestive illustration. Tliere a tax of ten per cent on State bank

notes in circulation was held constitutional, not merel}- because it was

a means of raising revenue, but as an instrument to put out of existence

such a circulation in competition with notes issued b}' the government.

There, this court, speaking through the Chief Justice, avowed that it is

the constitutional right of Congress to provide a currency for the whole

country ; that this might be done b}' coin, or United States notes, or

notes of National banks ; and that it cannot be questioned Congress

ma}' constitutionally secure the benefit of such a currency to the people

by appropriate legislation. It was said there can be no question of the

power of this government to emit bills of credit ; to make them receiv-

able in payment of debts to itself; to fit them for use by those who see

fit to use them in all the transactions of commerce ; to make them a

currency uniform in value and description, and convenient and useful

for circulation. Here the substantive power to tax was allowed to be

employed for improving the currency. It is not easy to see why, if

State bank notes can be taxed out of existence for the purposes of

indirectly making United States notes more convenient and useful for

commercial purposes, the same end may not be secured directly by
making them a legal tender.

Concluding, tlien, that the provision which made treasury notes a legal

tender for the payment of all debts other than those expressly excepted,

was not an inappropriate means for carrying into execution the legitimate

powers of the government, we proceed to inquire whether it was for-

bidden by the letter or spirit of the Constitution. It is not claimed

that any express prohibition exists, but it is insisted that the spirit of

the Constitution was violated by the enactment. Here those who assert

the unconstitutionality of the Acts mainly rest their argument. They
claim that the clause which conferred npon Congress power " to coin

money, regulate the value thereof, and of foreign coin," contains :\.\\

implication that nothing but that which is the subject of coinage, noth-

ing but the precious metals can ever be declared by law to be money,
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or to have the uses of mone^'. If by this is meant that because certain

powers over the currenc}' are expressly given to Congress, all other

powers relating to the same subject are impliedly forbidden, we need

only remark that such is not the manner in which the Constitution has

always been construed. On the contrary it has been ruled that power

over a particular subject may be exercised as auxiliary to an express

power, though there is another express power relating to the same

subject, less comprehensive. United States v. JIarigold, 9 Howard, 5G0.

There an express power to punish a certain class of crimes (the only

direct reference to criminal legislation contained in the Constitution),

was not regarded as an objection to deducing authority to punish otlier

crimes from another substantive and defined grant of power. There

are other decisions to the same effect. To assert, then, that the clause

enabling Congress to coin money and regulate its value tacitly implies a

denial of all other power over the currency of the nation, is an attempt

to introduce a new rule of construction against the solemn decisions of

this court. So far from its containing a lurking prohibition, many have

thought it was intended to confer upon Congress that general power over

the currency which has always been an acknowledged attribute of sov-

ereignty in every other civilized nation than our own, especially when

considered in connection with the other clause which denies to the States

the power to coin mone^', emit bills of credit, or make anything but gold

and silver coin a tender in payment of debts. We do not assert this

now, but there are some considerations touching these clauses which

tend to show that if an}- implications are to be deduced from them, the}-

are of an enlarging rather than a restraining character. The Constitu-

tion was intended to frame a government as distinguished from a league

or compact, a government supreme in some particulars over States and

people. It was designed to provide the same currency, having a uni-

form legal value in all the States. It was for this reason the power to

coin money and regulate its value was conferred upon the Federal gov-

ernment, while the same power as well as the power to emit bills of

credit was withdrawn from the States. The States can no longer de-

clare what shall be money, or regulate its value. Whatever power there

is over the currency is vested in Congress. If the power to declare

what is money is not in Congress, it is annihilated. This may indeed

have been intended. Some powers that usually belong to sovereignties

were extinguished, but their extinguishment was not left to inference.

In most cases, if not in all, when it was -intended that governmental

powers, commonly acknowledged as such, should cease to exist, both in

the States and in the Federal government, it was expressly denied to

both, as well to the United States as to the individual States. And
generally, when one of such powers was expressly denied to the States

only, it was for the purpose of rendering the Federal power more com-

plete and exclusive. Why, then, it may be asked, if the design w^as to

prohibit to the new government, as well as to the States, tiiat general

power over the currenc}' which the States had when the Constitution

I
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was 'framed, was such denial not expressly extended to the new govern-

ment, as it was to tlie States? In view of this it might be argued with

much force that when it is considered in what brief and comprehensive

terms the Constitution speaks, how sensible its framers must have been

that emergencies miglit arise when the precious metals (then more scarce

than now) might prove inadequate to the necessities of the government

and the demands of the people— wlien it is remembered that paper

mone}' was almost exclusivel}' in use in the States as the medium of

exchange, and when the great evil sought to be remedied was the want

of uniformity in the current value of money, it might be argued, we
say, that the gift of power to coin money and regulate the value thereof,

was understood as conveying general power over the currency, the

power which had belonged to the States, and which the}' surrendered.

Such a construction, it might be said, would be in close analog}' to the

mode of construing other substantive powers granted to Congress.

The\' have never been construed literall}', and the government could

not exist if the}' were. Thus the power to carry on war is conferred

by the power to "declare war." The whole system of the transporta-

tion of the mails is built upon the power to establish po.st-offlces and
post-roads. The power to regulate commerce has also been extended

far beyond the letter of the grant. Even the advocates of a strict

literal construction of the phrase, "to coin money and regulate the

value thereof," while insisting that it defines the material to be coined

as metal, are compelled to concede to Congress large discretion in all

other particulars. The Constitution does not ordain what metals may
be coined, or prescribe that the legal value of the metals, when coined,

shall correspond at all with their intrinsic value in the market. Nor
does it even affirm that Congress may declare anything to be a legal

tender for the payment of debts. \ Confessedly the [wwer to regulate the

value of money coined, and of foreign coins, is not exhausted by the

first regulation. More than once in our history has the regulation been

changed without any denial of the power of Congress to change it, and
it seems to have been left to Congress to determine alike what metal

sliall be coined, its purity, and how far its statutory value, as money,
shall correspond, from time to time, with the market value of the same
metal as bullion. How then can the grant of a power to coin money
and regulate its value, made in terms so liberal and unrestrained,

coupled also with a denial to the States of all power over the currency,

be regarded as an implied prohibition to Congress against declaring

treasury notes a legal tender, if such declaration is appropriate,

and adapted to carrying into execution the admitted powers of the

government?

We do not, however, rest our assertion of the power of Congress to

enact legal tender laws upon this grant. We assert only that the grant

can, in no just sense, be regarded as containing an implied prohibition

against their enactment, and that, if it raises any implications, they are

of complete power over the currency, rather than restraining.
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We come next to the argument much used, and, indeed, the main

reliance of those who assert tlie unconstitutionality of tlie Legal Tender

Acts. It is that they are prohilMted by tlie spirit of tlie Constitution

because they indirectly impair the obligation of contracts. The argu-

ment, of course, relates onl}' to those contracts which were made before

February, 18G2, when the tirst Act was passed, and it has no bearing

upon the question whether the Acts are valid when apjilied to contracts

made after their passage. The argument assumes two things, —first,

that the Acts do, in effect, impair the obligation of contracts, and

second, that Congress is prohibited from taking an}- action which may
indirectl}- have that effect. Neither of these assumptions can be accepted.

It is true that, under the Acts, a debtor, who became such before they

were passed, may discharge his debt with the notes authorized by them,

and the creditor is compellable to receive such notes in discharge of liis

claim. But whether the obligation of the contract is thereby weakened

can be determined only after considering what was the contract obliga-

tion. It was not a duty to pay gold or silver, or the kind of money

recognized by law at the time when the contract was made, nor was it

a duty to pay money of equal intrinsic value in the market. (We speak

now of contracts to pay money generally, not contracts to pay some

specifically defined species of money.) Tlie expectation of the creditor

and the anticipation of the debtor may have been that the contract would

be discharged by the payment of coined metals, but neither the expecta-

tion of one party to the contract respecting its fruits, nor the anticipa-

tion of the other constitutes its obligation. There is a well-recognized

distinction between tlie expectation of the parties to a contract and tlie

duty imposed by it. Apsden v. Austin, 5 Adoli)lius & Ellis, N. S. G71 ;

Dtmn V. Sayles, lb. 685 ; Coffiyi v. Zavdis, 10 Wright, 426. Were it

not so the expectation of results would be always equivalent to a bind-

ing engagement that they should follow. But the obligation of a con-

tract to pay money is to pay that which the law shall recognize as money

when the payment is to be made. If there is anything settled by decision

it is this, and we do not understand it to be controverted. Davies, 28 ;

Barrington v. Potter, Dyer, 81, b., fol. 67 ; Fmo v. Marsteller, 2 Cranch,

29. No one ever doubted that a debt of one thousand dollars, contracted

before 18.34, could be paid by one hundi-ed eagles coined after that year,

though they contained no more gold than ninety-four eagles such as

were coined when the contract was made, and this, not because of the

intrinsic value of the coin, but because of its legal value. The eagles

coined after 18.34 were not money until they were authorized by law,

and had they been coined before, without a law fixing their legal value,

they could no more have paid a debt than uncoined bullion, or cotton,

or wheat. Every contract for the payment of money, simply, is necessa-

rily subject to the constitutional power of the government over the cur-

rency, whatever that power may be, and the obligation of the parties is,

therefore, assumed with reference to that power. Nor is this singular.

A covenant for quiet enjoyment is not broken, nor is its obligation im-
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paired by the government's taking the land granted in virtue of its riglit

of eminent domain. The expectation of the covenantee may be disap-

pointed. He may not enjoy all he anticipated, but the grant was made
and the covenant undertaken in subordination to the paramount riglit

of the government. Dobbins v. Broxon^ 2 Jones (Pennsylvania), 75
;

Workman v. Mljfiin^ 6 Casey, 3G2. We have been asked whether

Congress can declare that a contract to deliver a quantity of grain may
be satisfied by the tender of a less quantity. Undoubtedl}- not. But
this is a false analogy. There is a wide distinction between a tender

of quantities, or of specific articles, and a tender of legal values. Con-
tracts for the deliver}' of specific articles belong exclusiveh' to the

domain of State legislation, while contracts for the paj-ment of money
are subject to the authority of Congress, at least so far as relates to the

means of payment. They are engagements to pa}' with lawful money
of the United States, and Congress is empowered to regulate that

money. It cannot, therefore, be maintained that the Legal Tender
Acts impaired the obligation of contracts.

Nor can it be truly asserted that Congress may not, by its action,

indirectly impair the obligation of contracts, if by the expression be

meant rendering contracts fruitless, or partially fruitless. Directly it

may, confessedly, by passing a bankrupt Act, embracing past as well

future transactions. This is obliterating contracts entirely. So it may
relieve parties from their apparent obligations indirectly in a multitude

of ways. It may declare war, or, even in peace, pass Non-intercourse

Acts, or direct an embargo. All such measures may, and must operate

seriously upon existing contracts, and may not merely hinder, but

relieve the parties to such contracts entirely from performance. It is,

then, clear that the powers of Congress may be exerted, though the

effect of such exertion may be in one case to annul, and in other cases

to impair the obligation of contracts. And it is no sufficient answer

to this to say it is true only when the powers exerted were expressly

granted. There is no ground for any such distinction. It has no war-

rant in the Constitution, or in any of the decisions of this court. We
are accustomed to speak for mere convenience of the express and

implied powers conferred upon Congress. But in fact the auxiliary

powers, those necessary and appropriate to the execution of other powers

singly described, are as expressly given as is the power to declare war,

or to establish uniform laws on the subject of bankruptcy. They are

not catalogued, no list of them is made, but they are grouped in the

last clause of section eight of the first article, and granted in the same
words in which all other powers are granted to Congress. And this couit

has recognized no such distinction as is now attempted. An embargo,

suspends many contracts and renders performance of others impos-

sible, yet tlio power to enforce it has been declared constitutional.

Gibbons v. Ogden, 9 AVheaton, 1. The power to enact a law directing

an embargo is one of the auxiliary powers, existing only because

appropriate in time of peace to regulate commerce, or appropriate to
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earning on war. Though not conferred as a substantive power, it has

not been tliouglit to be in conflict with the Constitution, because it im-

pairs indirectly the obligation of contracts. That discovery calls for a

new reading of the Constitution.

If, then, the Legal Tender Acts were justly chargeable with impair-

ing contract obligations, they would not, for that reason, be forbidden,

unless a diflerent rule is to be applied to them from that which has

hitherto prevailed in the construction of other powers granted by the

fundamental law. But, as already intimated, tlie objection misappre-

hends the nature and extent of the contract obligation spoken of in the

Constitution. As in a -state of civil society property of a citizen or

subject is ownership, subject to the lawful demands of the sovereign,

so contracts must be understood as made in reference to the possible

exercise of the rightful authority of the government, and no obliga-

tion of a contract can extend to the defeat of legitimate government

authority.

Closely allied to the objection we have just been considering is the

argument pressed upon us that the Legal Tender Acts were prohibited

by the spirit of the Fifth Amendment, which forbids taking private prop-

erty for public use without just compensation or due process of law.

That provision has always been understood as referring onlj' to a direct

appropriation, and not to consequential injuries resulting from the

exercise of lawful power. It has never been supposed to have any

bearing upon, or to inhibit laws that indirectly work harm and loss to

individuals. A new tariff, an embargo, a draft, or a war ma^' inevitably

bring upon individuals great losses ; may, indeed, render valuable prop-

ert}- almost valueless. The}- may destroy the worth of contracts. But

who ever supposed that, because of this, a tariff could not be changed, or

a Non-intercourse Act, or an embargo be enacted, or a war be declared?

By the Act of June 28, 1834, a new regulation of the weight and value

of gold coin was adopted, and about six per cent was taken from the

weight of each dollar. The effect of this was that all creditors were

subjected to a corresponding loss. The debts then due became solvable

with six per cent less gold than was required to pay them before. The
result was thus precisel}- what it is contended the Legal Tender Acts

worked. But was it ever imagined this was taking private propert}'

without compensation or without due process of law? Was the idea ever

advanced that the new regulation of gold coin was against the spirit of

the Fifth Amendment? And has any one in good faith avowed his belief

that even a lav/ debasing the current coin, b}' increasing the alio}', would

be taking private property? It might be impolitic and unjust, but could

its constitutionality be doubted?^ Other statutes have, from time to

time, reduced the quantity of silver in silver coin without any question of

^ Compare Sir Matthew Hale :
" It is true that the imbasing of money in point of

allay hath not been very usually practised in England, and it would lie a dislionor to

the nation if it should, . . . but surely if we respect the right of tlie tiling, it is within

the King's power to do it."— 1 Hale, P. C. 193. — Ed.
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their constitutionality. It is said, however, now, that the Act of 1834

only brought the legal value of gold coin more nearly into correspond-

ence with its actual value in the market, or its rehitive value to silver.

But we do not perceive that this varies the case or diminislies its force as

an illustration. The creditor who had a thousand dollars due him on the

31st da}' of July, 1834 (the day before the Act took effect), was entitled

to a thousand dollars of coined gold of the rate and fineness of the then

existing coinage. The day after, he was entitled only to a sum six per

cent less in weight and in market value, or to a smaller number of silver

dollars. Yet he would have been a bold man who had asserted that,

because of this, the obligation of the contract was impaired, or that

private propert}' was taken without compensation or without due process

of law. No such assertion, so far as we know, was ever made. Admit

it was a hardship, but it is not ever}' hardship that is unjust, much less

that is unconstitutional ; and certainly it would be an anomaly for us

to hold an Act of Congress invalid merel}' because we might think its

provisions harsh and unjust.

We are not aware of anything else which has been advanced in sup-

port of the proposition that the Legal Tender Acts were forbidden by

either the letter or the spirit of the Constitution. If, therefore, they

were, what we have endeavored to show, appropriate means for legiti-

mate ends, the}' were not transgressive of the authority vested in

Congress.

Here we might stop ; but we will notice briefly an argument presented

in support of the position that the unit of money value must possess

intrinsic value. The argument is derived from assimilating the constitu-

tional provision respecting a standard of weights and measures to tliat

conferring the power to coin money and regulate its value. It is said

there can be no uniform standard of weights without weight, or of

measure without length or space, and we are asked how anything can

be made a uniform standard of value which has itself no value? This

is a question foreign to the subject before us. The Legal Tender Acts

do not attempt to make paper a standard of value. We do not rest

their validity upon the assertion that their emission is coinage, or any

regulation of the value of money ; nor do we assert that Congress may
make anything which has no value money. What we do assert is, that

Congress has power to enact that the government's promises to pay

money shall be, for the time being, equivalent in value to the represen-

tative of value determined by the Coinage Acts, or to multiples thereof.

It is hardly correct to speak of a standard of value. The Constitution

does not speak of it. It contemplates a standard for that which has

gravity or extension ; but value is an ideal thing. The Coinage Acts

fix its unit as a dollar ; but the gold or silver thing we call a dollar is,

in no sense, a standard of a dollar. It is a representative of it. There

might never have been a piece of money of the denomination of a dollar.

There never was a pound sterling coined until 1815, if we except a few

coins struck in the reign of Henry VHI., almost immediately debased.
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yet it has been the unit of British currency for many generations. It is,

then, a mistake to regard tlie Legal Tender Acts as either fixing a stand-

ard of value or regulating money values, or making that money which

has no intrinsic value.

But, without extending our remarks further, it will be seen that we hold

the Acts of Congress constitutional as applied to contracts made either

before or after their passage. In so holding, we overrule so much of

what was decided in llepharn v. Grlswold^ 8 Wallace, G03, as ruled the

Acts unwarranted b}' the Constitution so far as they appl}' to contracts

made before their enactment. That case was decided by a divided court,

and by a court liuviug a less number of judges tlian the law then in exist-

ence provided this court shall have. These cases have been heard be-

fore a full court, and they have received our most careful consideration.

The questions involved are constitutional questions of the most vital

importance to the government and to the public at large. We have

been in the habit of treating cases involving a consideration of con-

stitutional power ditferently from those which concern merely private

right. JBriscoe v. Bank of Kentxicky, 8 Peters, 118. We are not

accustomed to hear them in the absence of a full court, if it can be

avoided. Even in cases involving only private rights, if convinced we

had made a mistake, we would hear another argument and correct our

error. And it is no unprecedented thing in courts of last resort, both

in this country and in England, to overrule decisions previoush' made.

We agree this should not be done inconsiderately, but in a case of such

far-reaching consequences as the present, thoroughly convinced as we
are that Congress has not trangressed its [)Owers, we regard it as our

dut}' so to decide and to affirm both these judgments.

The other questions I'aised in the case of Knox v. Lee were substan-

tially decided in Texas v. Wliite, 7 Wallace, 700.

Judlgmeni in each case affirmed}

[The concurring opinion of Bkadley, J., and the separate dissenting

opinions of the Chief Justice, Clifford, J., and Field. J., are omitted.

Nelson, J., also dissented.]

^ u^ ^/^^^*-^
1 jy Harris v. ./ear, 55 N. Y. 421 (1874) Andrews, J , for a unanimous court, said •

n . '^loJh - " ^^^ mortgages, to foreclose which this action was brought, were executed prior to

^i'
0"r~/| the enactment by Congress, in 1862, of the Act known as the Legal Tender Act. to

/I vl y\ ' .secure the payment by the mortgagor to the mortgagee of tlie sum of $7,000, accord-

-j(j\JiAAA \}^'^^^*^^ ing to the condition of certain bonds, bearing even date witli the mortgages. The ^
,

time for the payment of the mortgage debt was subsequently extended, by an agree- ^
"AA'(^<- ^ ' ment between the parties, to the 1st day of March, 1870, and on that day the defend-c^V '

j)
.

t /i

'*"* 'le\. who had become the grantee of the mortgaged premises by a conveyance ^y'
rA^JjU^^^^^^^^'^vhirh in terms was made subject to the mortgages, but which contained no covenant , ^

^
I on liis part to pay them, tendered to the plaintiff, to whom the bonds and mortgages ^

yV/y<AX. 'aaJ^^ had been assigned, the amount of the mortgage debt in United States legal tender

A^P . notes in satisfaction of the mortgages. The plaintiff refused to accept tliem on the

/yAA^\ ^T V ground that she was entitled to payment in gold or in its equivalent in currency.

-^
This action was then brought, and the only (juestion presented upon the record is

Y_)a^ (xX vfAA^M whether the tender discharged the lien of the mortgages. . . .

(\
" The Legal Teuder Act by its terms made the notes authorized to be issued under it

-js-C'ud/^ AA^O^^ 0^<K ~ii-^ .Ul- -t^ O^-MT^'^ -
-W-oc^
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LEGAL TENDER CASE.

'Jj^ JUILLIARD V. GRP:ENMAN.

/ 6" J ^ SUPKKME CoLUT OF THE UNITED StATES. 1884.

^^j^ O/^ [110 6\ 6-. 421.]

JuiLLiARD, a citizen of New York, brought an action against Green-

man, a citizen of Connecticut, in the Circuit Court of the United States
'^•'^^

for the Southern Disti'ict of New York, alleging that the plaintiff sold

y*^ and delivered to the defendant, at his special instance and request, one

* ' ^ lawful money and a legal tender in payment of all debts, public and private, within

/ the United States, with certain exceptions not necessary to be noticed. The Supreme
I '^^-^^ Court of the United States, in Ileplmrn v. Griswold (8 Wall. 605), determined that tiie

. Act, so far as it related to debts existing at the time of its passage, was in violation of
'^

the Constitution gf the United States, and was void. The court declared that con-

YP^ f tracts for the payment of money made before tliat time were in legal effect contracts

for payment in coin, and that Congress could not compel a creditor to accept legal-

tender notes in payment of a debt antecedently created. The tender made by tlie

defendants was made after the decision in Hepburn v. Gn'sico'd had been pronounced,

/ // / and before its reversal by the case of Knox v. Lee (12 Wall. 457).
r Y ^^ " ii ig in-isted on the part of the defendant tliat notwithstanding the fact tliat at

'»— ^ _fhe time the tender was made the Supreme Court of the United States, the ultimate
^^LXAt^^*^ judicial authority on all questions arising under tiie Constitution and laws of tlie

-4 -^"i^ United States, had decided that tlie Legal Tender Act, so far as it applied to debts

I nice that of the jilaintiff, was void, and tiiat he was entitled to demand payment of his

r debt in coin, yet lie was bound to know tlie law to be as it was subsequently declared,
*" and that a refusal to accept the tender involved the loss of his security. I think the

law did not impose upon the plaintiff so unreasonable a burden. The claim is sought

, /T(j^4A£-/fo be justified by the maxim, ignorantia juris non excusat, the reason of which is stated

liy Lord EUenborough, in Biihie v. Lutnleij (2 East, 469), to be, that otherwise

aolAat^ there is no saying to what extent the ignorance miglit not he carried, and that it

would be urged in almost every case. The reason of the rule has no application to a
' case like this. The plaintiff had a right to repose upon the decision of the highest

L VAA/-vi^ judicial tribunal in the land. It was, as applied to the relations between these parties

and to this case, the law, and not the mere evidence of the law. Respect for the deci-

"-^ sions of courts is a duty incalculated by writers upon the law, and enforced by consider-

ations of public policy. It is said by Kent (1 Com., 476) :' If a decision has been
.>AAA/**^ made upon solemn argument and mature deliberation, the presumption is in favor of

its correctness, and the community have a right to regard it as a just declaration or

X 9J<~AJ^ exposition of the law, and to regulate their actions and contracts by it.' The transac-

y
tions of life would be involved in great and distressing perplexity and uncertaintv, if

^ \ \Aj the maxim quoted is to be applied and extended to cases like this. It is ])rovided in tiiis

State by statute (2 R. S., 624, § 66) that every act done in good faith, in conformity
' MaajLA " with a construction by the Supreme Court of any penal or other statute, after such

decision was made and before reversal by the Court for the Correction of Errors,

aJ- C(j~ii " shall be so far valid that the party doing said Act shall not be liable to any penalty or

I forfeiture therefor.

L 1,'v^v.^iM
" I'l '-'^6 alisence of a statutory provision covering this case, I am of opinion that the

J

same equitable principle should be applied as is contained in the statute cited, and

\ \Kx>y, that it should be held that the tender by the defendant did not discharge tlie lien of

the mortgage, it being insufficient according to the law as then declared."

, y'-^^ See supra, p. 1550, n. — Ed.

\\x^K>^A^ \/<j^ay^ -Aro^'^
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hundi'cd bales of cotton, of the value and for the agreed price of $o,- <-^'^^''^

122.90 ; and that the defendant agreed to pa}- that sum in cash on the^^^^jj^

delivery of the cotton, and had not paid the same or an}' part thereof, _ .1

except that he had paid the sum of $22.90 on account, and was now^'^/M 'M

justly indebted to the plaintiff therefor in the sum of $5,100; and ' -A^^

demanding judgment for this sum with interest and costs. ^
The defendant in his answer admitted the citizenship of the parties, j'/^ ^

the piu'chase and delivery of the cotton, and the agreement to pa}-

therefor, as alleged ; and averred tliat, after the delivery of the cotton, ^^^/^^^^

he offered and tendered to the plaiutilf, in full payment, $22.50 in gold ~ff
coin of the United States, forty cents in silver coin of the United States,

and two United States notes, one of the denomination of $5,000, and jc <^

the other of tlie denomination of $100, of the description known as ~r^

United States legal tender notes, purporting by recital thereon to be ^T
legal tender, at their respective face values, for all debts, public and JCcx

private, except duties on imports and interest on the public debt, and

which, after having been presented for pa3'ment, and redeemed and

paid in gold coin, since January 1st, 1879, at the United States sub-

treasury in New York, had been reissued and kept in circulation under

and in pursuance of the Act of Congress of Ma}- 31st, 1878, ch. 146 ; .^
that at the time of offering and tendering these notes and coin to the

plaintiff, the sum of $5,122.90 was the entire amount due and owing in kJ^a
payment for the cotton, but the plaintiff declined to receive the notes in

payment of $5,100 thereof; and that the defendant had ever since re- ns/j.

mained, and still was, read}' and willing to pay to the plaintiff the sum
of $5,100 in these notes, and brought these notes into court, ready to /VM/
be paid to the plaintiff, if he would accept them.

The plaintiff demurred to the answer, upon the grounds that the de-

fence, consisting of new matter, was insufficient in law upon its face,

and that the facts stated in the answer did not constitute any defence

to the cause of action alleged.

The Circuit Court overruled the demurrer and gave judgment for the

defendant, and the plaintiff sued out this writ of erior.

Mr. George F. Edmunds and Mr. William Allen Butler for plain-

tiff in error ; J/r. Benjamin F. Butler, Mr. TJiomas H. Talbot, and
Mr. James McKeen., for defendant in error.

Mr, Justice Gray delivered the opinion of the couit.

The amount which the plaintiff seeks to recover, and which, if the

tender pleaded is insufficient in law, he is entitled to recover, is $5,100.

There can, therefore, be no doubt of the jui'isdiction of this Court to

revise the judgment of the Circuit Court. Act of February 16th, 1875,

ch. 77, § 3 ; 18 Stat. 315.

The notes of the United States, tendered in payment of the defend-

ant's debt to the plaintiff, were originally issued under the Acts of Con-
gress of February 25th, 1862, ch. 33, July 11th, 1862, ch. 142, and
March 3d, 1863, ch. 73, passed during the -war of the Rebellion, and
enacting that these notes should "be lawful money and a legal tender

I
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in payment of all debts, public and i)rivate, \^itliin the United States,"

except for duties on imports and interest on the public debt. 12 Stat.

345, 532, 709.

The provisions of the earlier Acts of Congress, so far as it is neces-

sary', for the understanding of the recent statutes, to quote them, are

re-enacted in the following provisions of the Revised Statutes :
—

" Sect. 3579. When any United States notes are returned to the Treasury, tbey

may be reissued, from time to time, as tlie exigencies of the public interest may
require.

" Sect. 3580. When any United States notes returned to the Treasury are so

mutilated or otherwise injured as to be unfit for use, the Secretary of the Treasury is

authorized to replace the same with others of the same character and amuLiuts.

"Sect. 3581. Mutilated United States notes, when replaced according to law, and
all other notes which by law are required to be taken up and not reissued, when taken

up shall be destroyed in such manner and under such regulations as the Secretary of

the Treasury may prescribe.

" Sect. 3582. The authority given to the Secretary of the Treasury to make any
reduction of the currency, by retiring and cancelling United States notes, is suspended."

" Sect. 3588. United States notes shall l)e lawful money and a legal tender in pay-

ment of all debts, public and private, within the United States, except for duties ou

imports and interest on the public debt."

The Act of Januar}' 14th, 1875, ch. 15, " to provide for the resumption

of specie payments," enacted that on and after January 1st, 1879, •' the

Secretary of the Treasury- shall redeem in coin the United States legal

tender notes then outstanding, on their presentation foi- redemption at

the office of the Assistant Treasurer of the United States in the City of

New York, in sums of not less than fift}' dollars," and authorized him

to use for that purpose an}' surplus revenues in the Treasury and the

proceeds of the sales of certain bonds of the United States. 18 Stat.

296.

The Act of Ma}' 31st, 1878, ch. 146, under which the notes in ques-

tion were reissued, is entitled " An Act to forbid the further retirement

of United States legal tender notes," and enacts as follows :
—

" From and after the passage of this Act it shall not be lawful for the Secretary of

the Treasury or other officer under him to cancel or retire any more of the United
States legal tender notes. And when any of said notes may be redeemed or be received

into the Treasury under any law from any source whatever and shall belong to the

United States, they shall not be retired, cancelled, or destroyed, but they shall be re-

issued and paid out again and kept in circulation : Provided, That nothing herein shall

prohibit the cancellation and destruction of mutilated notes and the issue of other notes

of like denomination in their stead, as now provided by law. All Acts and parts of

Acts in conflict herewith are hereby repealed." 20 Stat. 87.

The manifest intention of this Act is that the notes which it directs,

after having been redeemed, to be reissued and kept in circulation, shall

retain their original quality of being a legal tender.

The single question, therefore, to be considered, and upon the answer
to which the judgment to be rendered between these parties depends, is

whether notes of the United States, issued in time of war, under Acts

of Congress declaring them to be a legal tender in payment of private

VOL II. — 142
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debts, and afterwards in time of peace redeemed and paid in gold coin

at the Treasury, and then reissued under the Act of 1878, can, under

the Constitution of the United States, be a legal tender in payment of

such debts.

Upon lull consideration of the case, tlie court is unanimously of

opinion that it cannot be distinguished in principle from the cases here-

tofore determined, reported under the names of the Legal Tender

Cases, 12 "Wall. 457; JJooley v. )S/nith, 13 Wall. G04 ; Jiailroad

Company v. f/ohnson, 15 Wall. 195 ; and 3Iaryland v. Railroad

Comjxiuy, 22 Wall. 105 ; and all the judges, except Mr. Justice Field,

who adheres to the views expressed in his dissenting opinions in those

cases, are of opinion that they were rightly decided.

The elaborate printed bi'iefs submitted by counsel in this case, and

the opinions delivered in the Legal Tender Cases, and in the earlier

case oi Hepburn v. Gristcold, 8 Wall. G03, which those cases overruled,

forcibl}- present the arguments on either side of the question of the

power of Congress to make the notes of the United States a legal tender

in payment of private debts.' Without undertaking to deal with all

those arguments, the court has thought it fit that the grounds of its

judgment in the case at bar should be full}' stated.

No question of the scope and extent of the implied powers of Con-

gress under the Constitution can be satisfactorily discussed without

repeating nuich of the reasoning of Chief Justice Marshall in the great

judgment in M' CaUoch v. Maryland, 4 Wheat. 31G, b}' which the power

of Congress to incorporate a bank was demonstrated and aflirmed, not-

withstanding the Constitution does not enumerate, among the powers

granted, that of establishing a bank or creating a corporation.

The people of the United States b^' the Constitution established a

national government, with sovereign powers, legislative, executive, and

judicial. "• The government of the Union," said Chief Justice Marshall,

" thougli limited in its powers, is supreme within its sphere of action ;"

" and its laws, when made in pursuance of the Constitution, form the

supreme law of tiie land." " Among the enumerated powers of govern-

ment, we find the great powers to la}' and collect taxes ; to borrow

money ; to regulate commerce ; to declare and conduct a war ; and to

raise and support armies and navies. The sword and the purse, all

the external relations, and no inconsiderable portion of the industry' of

the nation, are intrusted to its government." 4 Wheat. 405, 40G, 407.

A constitution, establishing a frame of government, declaring funda-

mental principles, and creating a national sovereignty, and intended to

endure for ages and to be adapted to the various crises of human affairs,

is not to be interpreted with the strictness of a private contract. The
Constitution of the United States, by apt words of designation or gen-

eral description, marks the outlines of the powers granted to the National

Legislature ; but it does not undertake, with the precision and detail of a

code of laws, to enumerate the subdivisions of those powers, or to spe-

cif}' all the means by which they may be carried into execution. Chief

I
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Justice Marshall, after dwelling upon tliis view, as required by the very o^iM^cf
nature of the Constitution, bj- the language in wiiich it is framed, b}- ^
the limitations upon the general powers of Congress introduced in the ^Ir^-T^f''^ ^

ninth section of the first article, and by the omission to use any re- /y(_^p( >^^^

strictive term which might prevent its receiving a fair and just interpre- J n »

tation, added these emphatic words: "In considering this question, ^"V^*^
.

then, we must never forget that it is a constitution wc are expounding." T^ . .V^

4 Wheat. 107. See also page 415.
.

^"^"^

The breadth and comprehensiveness of the words of the Constitution /j/i/l) ^^ "

are nowhere more strikingly exhibited than in regard to the powers
7^yU/2^

over the subjects of revenue, finance, and currencv, of wliich there is no fi -,/

other express grant than may l)e found in these few brief clauses : — r^,^f\Ji^^1

" The Congress shall have poAver Y^ ,'\'Ty~' ^^
" To lay and collect taxes, duties, imposts, and excises, to pay the debts and provide

for the commou defence and general welfare of the United States ; but all duties, ini- Q-'^-'*-^*^^^

posts, and excises shall be uniform throughout the United States ;

" To borrow money on the credit of the United States
;

" To regulate commerce with foreign nations, and among the several States, and li (y\ g>i^
with the Indian tribes

; C^j
" To coin money, i-egulate the value tliereof, and of foreign coin, and fix the standard A/Ta ^Lc\ '

of weights and measures." U^*--^-'

The section which contains the grant of these and other principal C-^/""^^^-^

legislative powers concludes by declaring that the Congress shall have
^^^^^ ehA^i-X

power ^
"To make all laws which shall be necessary and proper for carrying into execution

^-^^^

the foregoing powers, and all other powers vested by tliis Constitution in the govern- A n
ment of the United States, or in :iuy department or officer thereof." ^C-'^l-^^-A.

B^- the settled construction and the onl}' reasonable interpretation TjUu^ff^^^
of this clause, the words " necessary and proper" are not limited to

such measures as are absolutely and indispensably necessary, without /C^^
Ola,/^

which the powers granted must fail of execution ; but they include all " AjbUci.
appropriate means which are conducive or adapted to the end to be ac-

^^^^^ n^
complished, and which in the judgment of Congress will most advanta- /hx-fXA/^^ •

geouslv effect it.
(/ /i /

h/y^tM^^

I

That clause of the Constitution which declares that " the Congress
shall have the power to lay and collect taxes, duties, imposts, and ex-

cises, to pa}' tlie debts and provide for the common defence and general

welfare of the United States," either embodies a grant of power to pa}' -jcV -J » ^
the debts of the United States, or presupposes and assumes that power ^*t^ .^-^^^

as inherent in the United States as a sovereign government. But, in ~/\jAjJ2y^
whichever aspect it be considered, neither this nor any other clause of ^^

the Constitution makes any mention of priority or preference of the //> (aAX^X-
~

United States as a creditor over other creditors of an individual debtor. '

Yet this court, in the early case of United States v. Fisher, 2 Cranch, '^^^^^
.

358, held that, under the power to pay the debts of the United States, "IaA (\^ A^
Congress had the power to enact that del)ts due to the United States

should have that priority of payment out of the estate of an insolvent ^AAAA^M.

debtor, which the law of England gave to debts due the Crown. ^^^ •t/*-^
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QjpcfaJ^ I" delivering judgment in that case, Chief Justice Marshall expounded
^^^-^

tliL. ehiuse o-iving Congress power to make all necessary and proper

fj . laws, as Ibllows :
•' In construing tliis clause, it would be incorrect, and

would [)roduce endless difliculties, if the oi)inion should be maintained

rt,/^ that no law was authorized which was not indispensably necessary to

give effect to a specified power. Where various systems might be

(X /O*^'^- * adopted for that purpose, it might be said with respect to each, that it

(7 was not necessary, because the end might be obtained by other means.

ilAOiA i'^^'^^Congress must possess the choice of means, and must be empowered to

U use any means which are in fact conducive to the exercise of a power

AAA^^ granted by the Constitution. The government is to pay the debt of the

r
-f-

'

A Union, and must be authorized to use the means which appear to itself

.tx^C-iX^^^^. the most eligible to effect that object." 2 Cranch, 396.

^ In ]\rCulloch v. Maryland^ he more fully developed the same view,

ylAfC a~A^-^ concluding thus : "We admit, as all must admit, that the powers of

. . the government are limited, and that its limits are not to be tran-

(^^A-'"'^^^^-^*^'^'^^ scended. But we think the sound construction of the Constitution must

-f/ allow to the National Legislature that discretion, ith respect to the

AAy^'^ means bv which the powers it confers are to be carried into execution,

which will enable that body to perform the high duties assigned to it,

in the manner most beneficial to the people. Let the end be legitimate,

let it be within the scope of the Constitution, and all means which are

appropriate, which are plainly adapted to that end, which are not pro-

hibited, but consist with the letter and spirit of the Constitution, are

^^ constitutional." 4 Wheat. 421.

^//^/i/iXtX The rule of interpretation thus laid down has been constantly adhered

to and acted on by this court, and was accepted as expressing the true

JiAyCt^ test by all the judges who took part in the former discussions of the

power of Congress to make the treasury notes of the United States a

legal tender in payment of private debts.

The other judgments delivered by Chief Justice Marshall contain

;
^MA/I/V^^ nothing adverse to the power of Congress to issue legal tender notes.

V ^0^^ - By the Articles of Confederation of 1777, the United States in Con-
''^^^'^ ^ gress assemiiled were authorized " to borrow money or emit bills on the

- ' a {U*^ credit of the United States ;
" but it was declared that " each State re-

^^\
tains its sovereignty, freedom, and independence, and every power,

/fU^Af %r((K j'"''sdiction, and right which is not by this confederation expressly dele-
(j\A^^ y

gated to the United States in Congress assembled." Art. 2 ; art. 9, § 5 ;

«=^ /\jlKA/<^ 1 Stat. 4, 7. Yet. upon the question wliether, under tliose articles, Con-

r . gress, by virtue of the power to emit bills on the credit of the United

<}tck^ Am. States, had the power to make bills so emitted a legal tender, Chief

A . Justice Marshall spoke very guardedly, saying: "Congress emitted

(X '^^ ^^^
bills of credit to a large amount, and did not, perhaps could not, make

(
^

, them a legal tender. This power resided in the States." Craiff v. 3fis-

Xj^^^'^^A-f-^ soiirl. 4 Pet. 410, 435. But in the Constitution, as he had before observed

in 71/' Culloch v. 3Iaryland, " there is no phrase which, like the Articles

H/' ^ of Confederation, excludes incidental or implied powers; and which

tJjLQA^
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requires that everything granted shall be expressly and minutely de- ^ /\aaaa/^A
scribed. P2ven the Tenth Amendment, which was framed for the pur- zr

pose of quieting the excessive jealousies wiiich had been excited, omits ~/^ ckJ!_^AJ^

the word ' expressly,' and declares only that the powers ' not delegated to ^ . c^j/^t ~
the United States, nor prohibited to the States, are reserved to the States '^

. V
or to the people;' thus leaving the question, whether the particular ^.lA^^-'^ ^
power which may become the subject of contest has been delegated to yj'^.Jy^^yCX
the one government or prohibited to the other, to depend on a fair con- f/ ./ ^/

struction of tlie whole instrument. The men who drew and adopted i^C/^ ^^
this amendment had experienced the embarrassments resulting from the ^ AjbtXA. '

insertion of this word in the Articles of Confederation, and probably |)

omitted it to avoid those embarrassments." 4 Wheat, 406, 407. /y^/l/yi^'^^^l
The sentence sometimes quoted from his opinion in Stiirgesx. Croicn- _ / -*-

mshiehl had exclusive relation to the restrictions imposed by the Con- iAyp\ *4
stitution on the powers of the States, and especial reference to the effect ^/ Jj^'iri
of the clause prohibiting the States from passing laws impairing the ob- (^^ .

ligation of contracts, as will clearly appear b}- quoting the whole para- C\ ^ ^C*^
gra[)h : "Was this general prohibition intended to prevent paper ^1
money? We are not allowed to say so, because it is expressly pro- (jtyCA. ^^^^^^ -

vided that no State shall ' emit bills of credit
;

' neither could these ^ <> ^ .

words be intended to restrain the States from enabling debtors to dis- ,^ji/Ui v^At^

'

charge their debts by the tender of property- of no real A^alue to the t_
,

creditor, because for that subject also particular provision is made. 'C^fi/ASA-^M/l

Nothing but gold and silver coin can be made a tender in payment of

debts." 4 Wheat. 122, 204. iX^ ^wu>u.-

Such reports as have come down to us of the debates in the Conven- jU\ aX^-^SA
tion that framed the Constitution afford no proof of any general con- p Jh^jr\A/fA/x
currence of opinion upon the subject before us. The adoption of the ^~\.

(/

motion to strike out the words " and emit bills" from the clause " fo —jl /
"

f I-.

borrow money and emit bills on the credit of the United States "
is quite^ y*y ^X-^aA^^ch^

inconclusive. The philippic delivered before the Assembly of Maryland -yo^cCy^^
by Mr. Martin, one of the delegates from that State, who voted against . uj
the motion, and who declined to sign the Constitution, can hardly l)e aA:^ \a^H/M.

~

accepted as satisfactory evidence of the reasons or the motives of tlie^ ^ --^aM,
majority' of the Convention. See 1 Elliot's Debates, 345, 370, 37G.

-^^^1

Some of the members of the Convention, indeed, as appears by Mr. t'ClA^i "^^vaA

Madison's minutes of the debates, expressed tlie strongest opposition / /^

to paper money. And Mr. Madison has disclosed the grounds of his
^vP^^

own action, by recording that '• this vote in the affirmative b}- Virginia ^-t/U-C^-^-^ "^1

was occasioned b}- the acquiescence of Mr. Madison, who became satis- / -_X/yi
''

fied that striking out the words would not disable the government from t f"^'^'^
the use of public notes, so far as they could be safe and proper; and rv/^ ix^o-C
would onl}- cut off the pretext for a paper currenc}', and particularh* for

making the bills a tender, either for public or private debts." But he ~"^7j/ C^V^Q
has not explained why he thought that striking out the words " and '

emit bills " would leave the power to emit bills, and deny the power to /\Ayi^^^'-\

make them a tender in payment of debts. And it cannot be known
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how many of the other delegates, b}' whose vote the motion was

adopted, intended neither to prochuni nor to deny the power to emit

paper money, and were influenced by llie argument of Mr. Gorham,

who '• was for striking out, witliout inserting any prohibition," and wlio

said: " W the words stand, they may suggest and lead to the emis-

sion. " Tiie power, so far as it will be necessary or safe, will be in-

volved in that of borrowing." 5 Elliot's Debates, 434, 435, and note.

And after the first clause of the tenth section of the first article had

been reported in the form in which it now stands, forbidding the States

to make anything but gold or silver coin a tender in payment of del)ts,

or to pass any law impairing the obligation of contracts, when INIr.

Gerry, as reported by Mr. Madison, "entered into observations incul-

cating the importance of public faith, and the propriety of the restraint

put on the States from impairing the obligation of contracts, alleging

that Congress ought to be laid under the like prohibitions," and made a

motion to that effect, he was not seconded. lb. 546. As an illustra-

tion of the danger of giving too much weight, upon such a question, to

the debates and the votes in the Convention, it may also be observed

that propositions to authorize Congress to grant charters of incorpora-

tion for national objects were strongly opposed, especially as regarded

banks, and defeated. lb. 440, 543, 544. The power of Congress to

emit bills of credit, as well as to incorporate national banks, is now
clearly established b}- decisions to which we shall presently refer.

The words " to borrow money," as used in the Constitution, to desig-

nate a power vested in the national government, for the safety and wel-

fare of the whole people, are not to receive that limited and restricted

interpretation and meaning which the}' would have in a penal statute,

or in an authority conferred, by law or bj" contract, upon trustees or

agents for private purposes.

The power " to borrow mone}' on the credit of the United States" is

the power to raise mone}- for the pubhc use on a pledge of the public

credit, and may be exercised to meet either present or anticipated ex-

penses and liabilities of the government. It includes the power to issue,

in return for the money borrowed, the obligations of the United States

in any appropriate form, of stock, bonds, bills, or notes ; and in what-

ever form they are issued, being instruments of the national govern-

ment, they are exempt from taxation by the governments of the several

States. Weston v. Charleston City Council, 2 Pet. 449 ; HanJcs v.

Mnyor, 7 Wall. 16; Bank v. Superrisors^ 7 Wall. 26. Congress has

authority to issue these obligations in a form adapted to circulation

from hand to hand in the ordinary transactions of commerce and busi-

ness. In order to promote and facilitate such circulation, to adapt

them to use as currency, and to make them more current in the maikct,

it may provide for their redemption in coin or bonds, and may make
them receivable in payment of debts to the government. So much is

settled beyond doul)t, and was asserted or distinctly admitted by the

judges who dissented from the decision in the Legal Tender Cases, as
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well as b}' those who concurred in that decision. Veazie Bank v.

Fenno, 8 Wall. 533, 548; Ilephuni v. Grisicold, 8 Wall. 616, 636;

Legal Tender Cases, 12 Wall. 543, 541, 560, 582, 610, 613, 637.

It is equally well settled that Congress lias the power to incorporate

national banks, with the capacity', for their own profit as well as for the

use of the government in its mone}' transactions, of issuing bills which

under ordinarj- circumstances pass from hand to hand as money at their

nominal value, and which, when so current, the law has always recog-

nized as a good tender in payment of money debts, unless spccilically

objected to at the time of the tender. United States Bank v. Bank of
Georgia, 10 Wheat. 333, 347 ; Ward v. Smith, 7 Wall. 447, 451. The
power of Congress to charter a bank was maintained in M'CuUoch v.

JlanjJand, 4 Wheat. 316, and in Osborn v. United States Bank, 9

Wheat. 738, chiefly upon the ground that it was an appropriate means

for carrying on the mone}- transactions of the government. But Chief

Justice Marshall said :
" The currency which it circulates, by means of

its trade with individuals, is believed to make it a more fit instrument

for the purposes of government than it could otlierwise be ; and if

this be true, tlie capacity to carry on this trade is a faculty indispen-

sable to the character and objects of the institution." 9 Wheat. 864.

And Mr. Justice Jolmson, who concurred with the rest of the court in

upholding the power to incorporate a bank, gave the further reason that

it tended to give effect to "that power over the currency of the countr}-,

which the framers of the Constitution evidently intended to give to Con-

gress alone." lb. 873.

The constitutional authority of Congress to provide a currency for

the whole countr\' is now firmly established. In Veazie Bank v. Fenno,

8 Wall. 533, 548, Chief Justice Chase, in delivering the opinion of the

court, said : "It cannot be doubted that under the Constitution the

power to [)rovide a circulation of coin is given to Congress. And it is

settled by the uniform practice of the government, and b}' repeated

decisions, that Congress may constitutionally authorize the emission of

bills of credit." Congress, having undertaken to suppl_y a national cur-

rency, consisting of coin, of treasury notes of the United States, and of

the bills of national banks, is authorized to impose on all State banks,

or national banks, or private bankers, paying out the notes of individ-

uals or of State banks, a tax of ten per cent upon the amount of such

notes so paid out. Veazie Bank v. Fenno, above cited ; National

Bank V. United States, 101 U. S. 1. The reason for tliis conclusion

was stated by Chief Justice Chase, and repeated b^' the present Chief

Justice, in these words :
" Having thus, in the exercise of undisputed

constitutional powers, undertaken to provide a currenc}' for the whole

country, it cannot be questioned that Congress ma}', constitutionally,

secure the benefit of it to the people by appropriate legislation. To
this end, Congress has denied the quality of legal tender to foreign

coins, and has provided by law against the imposition of counterfeit

and base coin on the communit}-. To the same end, Congress may re-
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strain, by suitable enactments, the circulation as money of any notes

not issued under its own auLliority. Without this power, indeed, its

attempts to secure a sound and uniform currency for the country must

be futile." 8 AVall. 549 ; 101 U. S. 6.

By the Constitution of the United States, the several States arc pro-

hibited from coining money, emitting bills of credit, or making any-

thing but gold and silver coin a tender in payment of debts, liut no

intention can be inferred from this to deny to Congress either of these

powers. Most of the powers granted to Congress are described in the

eighth section of the first article ; the limitations intended to be set to its

powers, so as to exclude certain things which might otherwise be taken

to be included in the general grant, are defined in the ninth section ;

the tenth section is addressed to the States onl^'. This section pro-

hibits the States from doing some things which the United States are

expressh' proliibited from doing, as well as from doing some things

which the United States are expressly authorized to do, and from doing

some things which are neither expressly granted nor expressl}' denied to

the United States. Congress and the States equalh' are expressly pro-

hibited from passing any bill of attainder or ex post facto law, or grant-

ing any title of nobility. The States are forbidden, while the President

and Senate are expressly authorized, to make treaties. The States are

forbidden, but Congress is expressl}- authorized, to coin mone}'. The
States are prohibited from emitting bills of credit ; but Congress,

which is neither expressly authorized nor ex[)ressl3" forbidden to do so,

has, as we have already- seen, been held to have the power of emitting

bills of credit, and of making every provision for their circulation as

currency', short of giving them the quality of legal tender for private

debts— even by those who have denied its authority to give them tiiis

qualit}'.

It appears to us to follow, as a logical and necessar}" consequence,

that Congress has the power to issue the obligations of the United

States in such form, and to impress upon them such qualities as cur-

renc}- for the purchase of merchandise and the payment of debts, as

accord with the usage of sovereign governments. The power, as inci-

dent to the power of borrowing money and issuing bills or notes of the

government for money borrowed, of impressing upon those bills or notes

the quality of being a legal tender for the payment of private debts, was

a power universally understood to belong to sovereignty, in Euroi)e and

America, at the time of the framing and adoption of the Constitution of

tlie United States. The governments of Europe, acting thiongh the

monarch or the legislature, according to the distribution of powers un-

der their respective constitutions, had and have as sovereign a power

of issuing paper money as of stamping coin. This power has been dis-

tinctly recognized in an important modern case, al)ly argued and fully

considered, in which the Emperor of Austria, as King of Hungary, ob-

tained from the English Court of Chancery an injunction against the

issue in England, without his license, of notes purporting to be public
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paper moncj' of Hungary. Austria v. Dai/, 2 Giff. 628, and 3 D. F. &
J. 217. The power of issuing bills of credit, and making them, at the

discretion of the legislature, a tender in i)aynient of private debts, had

long been exercised in this country by the several Colonies and States
;

and during tlie Revolutionary War the States, ui)on the recommenda-

tion of the Congress of the Confederation, had nuide the bills issued by

Congress a legal tender. See Craig v. Missouri^ 4 Pet. 435, 453
;

Briscoe v. Bank of Kentucky, 11 Pet. 257, 313, 334-336 ; Legal Ten-

der Cases, 12 Wall. 557, 558, 622; Phillips on American Paper Cur-

rency, passim. The exercise of this power not being prohibited to

Congress by the Constitution, it is included in the power expressly

granted to borrow money on the credit of the United States.

This position is fortified by the fact that Congress is vested with the

exclusive exercise of the analogous power of coining money and regu-

lating the value of domestic and foreign coin, and also with the para-

mount power of regulating foreign and interstate conuuerce. Under

the power to borrow money on the credit of the United States, and to

issue circulating notes for the mone}- borrowed, its power to define the

qualit}' and force of those notes as currency is as broad as the like power

over a metallic currenc}' under the power to coin mone^' and to regu-

late the value thereof. Under the two powers, taken together, Con-

gress is authorized to establish a national currenc3', either in coin or in

paper, and to make that currency lawful money for all purposes, as

regards the national government or private individuals.

The power of making the notes of the United States a legal tender in

payment of private debts, being included in the power to borrow mone}'

and to provide a national currency, is not defeated or restricted by the

fact that its exercise ma^- affect the value of private contracts. If,

upon a just and fair interpretation of the whole Constitution, a particu-

lar power or authority' appears to be vested in Congress, it is no consti-

tutional objection to its existence, or to its exercise, that the propert\'

or the contracts of individuals may be incidentally affected. The
decisions of this court, already cited, afford several examples of

this.

Upon the issue of stock, bonds, bills, or notes of the United States,

the States are deprived of their power of taxation to the extent of the

property invested b}- individuals in such obligations, and the burden of

State taxation upon other private proi)erty is correspondingly increased.

The ten per cent tax, imposed by Congress on notes of State banks and

of private bankers, not only lessens the value of such notes, but tends

to drive them, and all State banks of issue, out of existence. The
priority given to debts due to the United States over the private debts

of an insolvent debtor diminishes the value of these debts, and the

amount whicli their holders ma}' receive out of the debtor's estate.

So, under the power to coin money and to regulate its value, Con-

gress may (as it did with regard to gold by the Act of June 28th, 1834,

c. 95, and with regard to silver by the Act of Februarv 28th, 1878, c.



2266 JUILLIARD V. GREENMAN. [CHAP. XI.

20), issue coins of the same denominations as those already current by

law, hut of less intrinsic value than those, by reason of containing a less

weight of the precious metals, and thereby enable debtors to discharge

their debts by the payment of coins of the less real value. A contract

to pav a certain sum in money, without any stipulation as to the kind

of money in which it shall be paid, may always be satisfied by payment

of that sum in an}' currency which is lawful mone}- at the i)lace and

lime at which payment is to be made. 1 Hale P. C. 192-194 ; Bac. Ab.

Tender, B. 2; I'othier, Contract of Sale, No. 416; Pardessus, Droit

Commercial, Nos. 204, 205 ; Searight v. Calbraith, 4 Dall. S24. As
observed by Mr. Justice Strong, in delivering the opinion of the court

in the Legal Tender Cases, " Every contract for the pa3ment of money,

simph', is necessarily subject to the constitutional power of the govern-

ment over the currency, whatever that power may be, and the obliga-

tion of the parties is, therefore, assumed with reference to that power."

12 Wall. 549.

Congress, as the legislature of a sovereign nation, being expressly

empowered b}' the Constitution, "to la}' and collect taxes, to pay the

debts and provide for the common defence and general welfare of the

United States," and " to borrow money on the credit of the United

States," and "• to coin money and regulate the value tiiereof and of for-

eign coin ;
" and being clearly authorized, as incidental to the exercise

of those great powers, to emit bills of credit, to charter national banks,

and to provide a national currency for the whole people, in the form of

coin, treasury notes, and national bank bills ; and the power to make the

notes of tl)e government a legal tender in payment of private debts being

one of the powers belonging to sovereignty in other civilized nations, and

not expressly withheld from Congress by the Constitution ; we are irre-

sistibl}' impelled to the conclusion that the impressing upon the treasury

notes of the United States the quality of being a legal tender in payment

of private debts is an appi-o[)riate means, conducive and plainly adapted

to the execution of the undoubted powers of Congress, consistent with

the letter and spirit of the Constitution, and therefore, witliin the mean-

ing of that instrument, " necessary and proper for carrying into execu-

tion the powers vested by this Constitution in the government of the

United States."

Such being our conclusion in matter of law, the question whether

at any particular time, in war or in peace, the exigency is such, by rea-

son of unusual and pressing demands on the resources of the govern-

ment, or of the inadequacy of the supply of gold and silver coin to

furnish the currency needed for the uses of the government and of the

people, liiat it is, as matter of fact, wise and expedient to resort to this

means, is a political question, to be determined by Congress when the

question of exigency arises, and not a judicial question, to be after-

wards passed upon by the courts. To quote once more from the judg-

ment in 3r CuJloch V. Maryland: " ^YIlore the law is not prohibited,

and is really calculated to effect any of the objects intrusted to the gov-
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erumeiit, to undeitake here to inquire into the degree of its necessity

would be to pass the line which circumscribes the judicial department,

and to tread on legislative ground." 4 Wheat. 423.

It follows that the Act of Ma\- olst, 1878, c. 146, is constitutional

and valid ; and that the Circuit Court rightly held that the tender in

treasury notes, reissued and kept in circulation under that Act, was a

tender of lawful money in payment of the defendant's debt to the

plaintiff. Jiahjinent affirmed}

[Field, J., dissented. His opinion is omitted.]

1 From Le(]al Tender, 1 Harv. Law Rev. 73.— The question whether Congress has

the power to make paper a good tender iu payment of debts, and the question whether

under anv given circumstances it is wise or right tliat Congress siiould use it, are very

different things. He wlio asserts the power may well enough deny the wisdom, the

justice, or the morality of any particular instance of its exercise ; recalling what Sir

Matthew Hale said of the king's prerogative regarding the coin :
" It is true that the

imba.sing of money iu point of allay hath not been very usually practised in England,

and it would be a dishonor to the nation if it should . . . but surely if we respect

the right of the thing, it is withia the king's power to do it." ' The topic wiiicli

it is now proposed to consider is the purely leg.al one of constitutional power. . . .

[After an account of what took place in the Convention, as to tlie power to emit bills

(supra, p. 21 98), the writer proceeds.]

This sagacious policy of silence, rather than positive grant or positive prohibition,

as regards the powers and duty of tlie Union, was resorted to on several occasions ;

they wished, as Gouverneur Morris is reported to have said of the instrument whicli

they were preparing,'- to " make it as palatable as possible." For example, on an

unsuccessful motion to strike out a clause making the compensation of members of

Congress payable out of the National Treasury, Massachusetts voted to strike out

;

"not," says Madison, " because they thought the State treasury ought to lie substi-

tuted, but because they thought notliing should be said on the subject, in which case

it would silently devolve on the National Treasury to support the National Legisla-

ture." The members of the Convention were sensible that the ConsJtitution. as Madi-

son said, " had many obstacles to encounter," and they preferred sometimes to leave

the in.strument silent rather than to invite opposition by express provisions, either one

way or the other.-^ . . .

Mr. Gorham's view is now the accepted one ; the striking out was the removal of

an express grant of power, but it was not a prohibition of the power. It had the

effect to leave the question of power to be settled as it might arise, as in the instance

of striking out the grant of power to grant charters of incorporation.* And so

as regards the further question of the power to make the currency a legal tender, this

act of striking out the words " and emit bills on the credit of the United States " was
merely neutral. AVe have seen that most of those who took jiart in the debates of

1 1 Hale, P. C. 193. 2 4 yw. Deb. 611.

3 Compare the striking out of a clause empowering Congress to grant charters of

incorporation, a power which, nevertheless, it has, 5 Ell. Deb. 543, 544 ; and Jeffer-

son's comments, 4 lb. 610; and the note, lb. 611 ; and see Legal Tender Cases, 12

Wall. 559, per Bradley, J. Compare abo the fate of Mr. Gerry's motion (
" he was

not seconded "
) to extend to Congress the prohibition which w.as put upon the States,

as to impairing the obligation of contracts, 5 Ell. Deb. 546 ; see the remarks of

Morris, lb. 485. Compare also the language of Madison, in his letter of Feb. 22, 1831,

to C. J. Ingersoll ; a certain evil which he is there discussing was not, he says, fore-

seen, "and, if it liad been ap])re]iended, it is questionable whether the Constitution <if

the United States (which had many obstacles to encounter) would have ventured to

guard again.st it by an additional provision." 4 Ell. Deb. 608.

* See also the express proviso of Art. IV. Sect. 3, as to the Territories.
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the Convention apjx'ar to have thought that if the power of emitting bills of credit

should exist at all. tlio power to make tliem a legal tender W(juld also exist if it were

not expresslv prohihited. Altliongli Madison seems to liave conceived that drojiping

the power to emit hills would not wholly deprive the Union of that power, wiiile it

would leave it destitute of the power to make its issues a tender, yet, as Mr. Justice

Gray remarks,^ " he has not explained wliy " he thought so. He also thouglit that

there would lie no power to issue them as a currency, or to establish any jiajier cur-

rency ; which is not so. And he thought, too, that forbidding the issuing of bills of

credit to tiie States was only forbidding such as are made a legal tender; - which was
not so. "The Constitution itself," said Marshall, C. J., in Vraki v. The State of
Missouri,^ "furnishes no countenance to tiiis distinction. The prohibition [in the

case of the States] is general. It extends to all bills of credit, not to bills of a par-

ticular description." . . .

This [that Congress may not make jtaper a legal tender] was strongly declared by
Mr. Webster, in his speech on the " Sju'cie Circular," delivered in the Senate of the
United States on the 21st of December, 18.36. 'Die debate related to an order of the

Secretary of the Treasury to certain officials to require the payment of gold and silver

for public lands. Mr. Webster said : * " What is meant by the ' constitutional cur-

rency ' about which so much is said? What species or forms of currency does the

Constitution allow, and what does it forbid? It is plain enough that this depends on
what we understand by cmrenci/. Currency, in a large, and, perliaps, in a just sense,

includes not only gold, and silver, and bank notes, but bills of exchange also. It may
include all that adjusts exchanges and settles balances in the operations of trade and
business. But if Ave understand l>v currency' the legal money of the country, and that

which constitutes a lawful tender for debts, and is the statute measure of value, then,

undoubtedly, nothing is included but gold and silver. Most unquestionably there is

no legal tender, and there can lie no legal tender, in this country, under the autboriiy

of this government or any other, but gold and silver, either the coinage of our own
mints, or foreign coins, at rates regulated by Congress. This is a constitutional prin-

ciple perfectly plain, and of the very highest importance. The States are expressly

prohibited from making anything hut gold and silver a tender, in jiaynient of debts,

and altliough no such express prohibition is applied to Congress, yet as Congress has

no power granted to it, in this respect, but to coin money and to regulate the value of

foreign coins, it clearly has no power to substitute paper, or anything else, for coin,

as a tender in payment of debts and in discharge of contracts. Congress has exer-

cised this power, fully, in both its branches. It has coined money, and still coins it.

It has regulated the value of foreign coins, and still regulates their value. The legal

tender, therefore, the constitutional standard of value, is established, and cannot be

overthrown. To overthrow it, would shake the whole system. But, if the Constitu-

tion knows only gold and silver as a legal tender, does it follow that the Constitution

cannot tolerate the voluntary circulation of bank notes, convertible into gold and silver

at the Avill of the holder, as part of the actual money of the country? Is a man not

only to be entitled to demand gold and silver for every debt, but is he, or should he be,

obliged to demand it in all cases? Is it, or should government make it, imlawful to

receive i)ay in anything else ? Such a notion is too absurd to be seriously treated.

The constitutional tender is the thing to he preserved, and it ought to be preserved
sacredly, under all circumstances. The rest remains for judicious legislation by those
who have competent authority."

That is a very emphatic expression of opinion, and it is often cited. Mr. Webster
puts this doctrine as resulting from the fact that Congress, while not expressly pro-

hibited, like the States, yet has no grant of power " in this respect, but to coin money
and regulate the value of foreign coins." ^ if this ground be thought, as I venture to

' 110 U. S. at p. 443.

2 Letter to C. J. Ingersoll, Feb. 22, 1831, 4 Ell. Deb. 608.
« 4 Pet. 410, at p. 434. * Webster's Works, IV. 270, 271.
6 Mr. Webster is, of course, a little inaccurate here. Congress may also " regulate
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think it, liot :\ very strong one, it mnst be remeniUi-red that Mr. Webster was not,

just then, couterned with any carefnl or aHirujative disfussiun of this topic ; he waa
only making a passing concession tu liis o]>poneuts. His line of thought was this •

" You talk iif ' paper money ' as uucon.stitutional ; and of gold and silver as the only
' constiaitiunal currency.' What is meant by 'constitutional currency?' If you
mean that nothing but coin can be a legal tender, 1 agree; but if you mean that- it is

not constitutional to have a paper currency at all, I deny it." Tiiat i.s to sav, he
conceded a point, in pjiasing, without at all undertaking to weigh carefully his lan-

guage or his reasons aa i-egards a matter upon wliich he assumes that all whom he is

addressing think alike. 8till he does give a reason; (a) tliere can be no legal tender

but coin, as resulting from the action of a State, because the States are expressly

prohibited from making anytiiing but gold and silver a tender in payment of del)ts
;

(/*) there can be no legal tender but coin resulting from the action of Congress,

becau.se, though not e.xprcssly prohiljited, "as Congress has no power granted to it

in this re.spect, but to coin money and regulate the value of foreigu coins, it clearly

has no power to substitute paper, or anything else, for coin, as a tender in payment
of debts and in discharge of contracts.

''

Now, as regards these statements of Mr. Webster, there is, iu the first plai'e, no
difficulty in assenting to what he says about the power of the States. But as regards

Congress, his conclusion is by no means so obvious. When it is said that Congress has

no other power granted to it, iu respect to legal tender, than that which is mentioned,

if it is meant that no such power is granted by implication elsewhere, there is a

begging of the question which we are discussing, and of which more will be said later

on. If it is meant that there is no other expre.ss grant of the power, the statement is

objectionable in its assumption that there is here any express grant of power to

establi.sli a legal tender ; although, it is to be admitted tluit there is not any express

grant of it elsewhere.

The argument as regards this la.st point, which Mr. Webster's expressions suggest,

has been forcibly put . . . thus :
" It is hard to see how a liniited power, which is

expressly given, and wiiich does not come up to a desired height, can be enlarged as

an incident to some other express power ; an express grant seems to exclude impli-

cations ; the power to coin money means to strike off metallic medals (coins) and to

make those medals legal tender (money). If the Constitution says express! v that

Congre.ss shall have power to make metallic legal tender, how can it be taken to say
by implication that Congress shall have power to make paper legal tender ?

" ^
. . .

This reasoning seems to me obviously defective.

(1.) It does not take the language of the Constitution as it stands. It puts a con-

struction on it, viz. : that money and legal tender are here synonymous ; and reasons
as if this part of the Constitution contained the expression " legal tender." The Con-
stitution does not, in terms, say that Congress may make coin a legal tender, al-

though, truly, the power is not wanting; but it says nothing about legal tender. The
argument, then, that the express grant of power to make coin a tender excludes the

implication of a power to make anything else a tender, is inapplicable to the actual

text of the Constitution.

(2 )
This construction appears to be wrong. The Constitution, in the coinage

clause, simply confers on Congress one of the usual functions of a government, that

of manufacturing metallic money and regulating the value of such monev. As to

what shall be done with it when it is manufactured and its value regulated, tlie Con-
stitution says nothing. I cannot doubt that the word money in the coinage clause is

limited to metallic raoney.^ And Congress may do with it and about it, and may

the value " of its own coin. And it is an error to say that Congress can make onlv
gold and silver a tender.

1 In 1 Kent's Com. (12ed.) 2.54, n. 1 (187.3) ; and also, before that, in 4 Am. Law Kev.
768 (July, 1870).

2 But see Mr. McMurtrie's very able " Observations on Mr. George Bancroft's Ilea
for the Constitution."
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abstain wholly or in part from doing, what is ordinarily done by governments when

they coin money ; and so may make it a legal tender. Hut money is not necessarily a

tfinder in discharge of contracts or debts; witii us, foreign money is not ;
^ some

domestic money is not; for example, trade dollars,'^ silver coins, under the denomi-

nation of one dollar, for amounts over ten dollars,'* copper and other minor coins,

for amounts over twenty-five cents.'* Undoubtedly tlie legislature may make its coin

a legal tender or not, as it pleases, and to such a ]iartial extent, and with such quali-

fications as it pleases. lu law, whatever is legal tender is money ; but it is not true

that whatever is money is legal tender. The clause of the Constitution, therefore,

which provides for the coinage of money is not one which, by any nece.ssary construc-

tion, savs anything about legal tender. While, indeed, it is clear, having regard to the

nature and ordinary use of coined money, to the ordinary powers of governments, to

the control over tliis whole subject which is given to Congress by the Constitution,

and to its silence as touching any restrictions regarding the power to make the money,

when coined, a legal tender,— tliat Congress has full power to give or witiihold this

quality as regards its coined mone}', yet this power is inferential, and not ex])ress.

Tiie real argument, then, from the clauses relied upon by the learned persons above

quoted, is not, as it is put; (a) Congress has an express power to make coin a legal

tender; and so, (b) an implied power to make something else a legal tender is ex-

cluded. But it cannot be put higiier than this: (a) Congress has an express power

to coin money
;

{b) in that, is implied a power to make it a legal tender; and (c) this

inqilied power excludes an implied power to make anything else a legal tender. That

argument is not a strong one.

The power of Congress to make and put in circulation a paper currency, a pa])er

medium of exchange, what Mr. Webster, in common with Adam Smith and Ham-
ilton, and many another, calls " paper money," is now established. The express

power to coin money does not exclude the implication of that. Why, then, should

the implied power of making coined money a legal tender exclude an implied power

of making " paper money " a legal tender ? As the power to coin money, and so to

furnish a medium of exchange does not exclude an implied power to furnish another

medium of exchange, a paper currency, " ])a])er money," — so neither in its expres-

sion nor its implication does it exclude tlie imjilied power to make this other medium

of exchange a legal tender.

Hut it may be thought that I have goue too far in saying, as regards metallic

money, that the terms inoiiPi/ and leyitl tender are not convertible terms. It is not

forgotten that distinguished persons have held the contrary opinion. Mill has said :

" It seems to me to be an essential part of the idea of money that it be legal tender." &

A distinguished French writer, Say, has remarked :
" The copper coin and that of

base metal are not, strictly speaking, money ; for debts cannot be legally tendered

in this coin, except such fractional sums as are too minute to be paid in gold or

silver."" Many other persons have held this as a doctrine of political economy, al-

though it is a view which is by no means universally accepted.'^ In law, also, it is to

be admitted that, generally, in the y)aynient of debts and obligations, and on the side

of penal law, as in a statute relating to the embezzlement of iin)ney, only what is a

legal tender is money.* But it must also be romemliered that tlie Constitution, in

giving to Congress the power to coin money, is not, just then, concerned with the

technicalities of law or political economy ; it is disjmsing of one of the "jura majeslatin
"

in brief and general terms, in phrases which are the language of statesmen. The
terms used in this place import the manufacture of metallic coin, and do not com-

1 U. S. Rev. St. Sect. 3584. 2 j Suppl. Rev. St. p. 2.54.

8 lb. p. 488. 4 U. S. Rev. St. Sect. 3587.

6 Principles of Pol. Econ. Book III. c. XII. s. 6.

6 Pol. Econ. Book I. c. XXI., s. 10.

' See especially Francis A. Walker's acute and searching book on " Money."
* 2 Bish. Crim. Law, s. 357, Title Embezzlement, " Money means, as a general

proposition, what is legal tender, and nothing else."
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preheud tlie preparation of paper. But to say that they import no other metallic

coin than that which is made a legal tender seems to be clearly an error. Even iu

strict law the term money sometimes covers things other than legal tender, as in the

case of a gift of " money " in a will, w'hich includes hank notes.^ Of hank notes, also,

Lord Mansfield said, in 1758, in Miller v. Ii<ice,'- in an action of trover for a bank-

note: "They .... are treated as money, as c;i,sh, in the ordinary course and trans-

action of business, by the general consent of mankind. . . . Tiiey are as much money
as guineas themselves are, or any other current coin that is u.sed in common payments

as money or casb." Of the guinea, first coined in 1664 and not made a legal tender

till 1717, Holt, C. J., said, in 1694, in St. Leiger v. Pope : ^ " Do you tiiink that it is

not high treason to counterfeit guineas ? A guinea is the current coin of the king-

dom, and we are to take notice of it." And then, above all, consider the usage of the

time when the Constitution was made. Adam Smitli, of whose great work on "The
Wealth of Nations," the first edition was published iu 1776, and the last, of those

during his lifetime, in 1786, remarks: " Originally, in all countries, I believe, a legal

tender of payment could be made only in the coin of that metal which was peculiarly

considered as the standard or measure of value. In England, gold was not consid-

ered as a legal tender for a long time after it was coined into money." ^ I am not

concerned with the precise accuracy of this statement in certain points of fact,^ but

only with its use of terms. Dr. Johnson, who.se dictionary received his Inst correc-

tions in the edition of 1773, defined money, with no reference to the idea of tender

simply and only as " metal, coined for the purposes of commerce." Hamilton, in

1790, in his opinion given to ^yashington, on the con.stitutionality of the bill to in-

corporate a United States Bank,'' said :
" The Bank will be conducive to the creation

of a medium of exchange between the States. . . . Money is the very hinge on which

commerce turns. And this does not merely mean gold and silver ; many other things

have served the purpo.se of money with different degrees of utility. Paper has been

extensively employed." ^

Observe, also, the sense of the term as used in our early statutes. In the first

Coinage Act, of April 2, 1792," in Sect. 9, ten coins, from eagles down to cents and

half cents, are directed to be struck at the mint, and the value of them is regulated.

Here appears to be the full exercise of the express power given in the Constitution,

"to coin money and regulate the value thereof ;"i and it will be remarked that it is

exercised in regard to the copper coins no less than the gold and silver ones. In a

later section (Sect 16) the gold and silver coins, and these only, are made " a lawful

tender in all payments whatsoever." But can there be any doubt that the two copper

coins were regarded as " money " ? If so, the doubt w-ill vanish on looking at the

Act of May 8, 1792, to " provide for a copper coinage," ^ which, in furtherance of the

previous Act, provided, among other things, that the cents and half cents were to be

paid into the treasury, " thence to issue into circulation," and that after a fixed time
" no copper coins or pieces whatsoever, except the said cents and half cents, shall pass

current as money," and also enacted forfeiture and a penalty for paying or offering

any other copper coins but these ; but it said nothing of their being a tender. It was,

I believe, more than seventy years before copper coin had the quality of legal tender.^''

As regards our later legislation, in the Revised Statutes of the United States (Sect.

351.3), the trade dollar is classed among " the silver coins of the United States; " and

in Sect. 3586 it is, with the rest, made a legal tender for amounts not over five dollars.

1 2 Williams Ex., Pt. 3, Book 3, c. II. s. 4. ^ i Burr, 457.

3 5 Mod. at p. 7. * Book I. c. 5.

5 See Coins of the Realm, by the Earl of Liverpool, 143.

* Lodge's Works of Alexander Hamilton, III. 213.
"^ It is needless to say that Hamilton was not here advocating making the paper a

legal tender.

» 1 U. S. St. at Large, 246. 9 lb. 283.

1'' LTpton's Money in Politics, 2.i9. Can there (to adopt the suggestion of a learned

friend) be any doubt, if a State should issue a copper coiuage like this, that the pro-

ceedings would be unconstitutional, as coining money ?
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By a statute of 1876,' the quality of legal tender is taken away from tin's " silver coin

of the United States." Does it thereby cease to be money ? The case of the trade

dollar is peculiar. But imagine tiie government to coin some very large gold j)iece

for supposed reasons of convenience in trade, without making it a legal tender ; this,

as I am told, was formerly done in Germany ; is such a coin, therefore, not money ?

Suppose the government, for like reasons, to manufacture coins, of exactly tlie same

size and value as those of England, or Kussia, or Holland, not a legal tender, but

supposed to be serviceable in foreign trade, would they not be money ? Sup])ose such

coins to be made for use in China as being readily taken there, would the case be

essentially different? And, finally, suppose that Congress, instead of rei)oaliiig that

part only of Title 39 of the Revised Statutes which related to the trade dollar had

repealed all of it; it is the seven sections of this title, under the separate heading of

" Legal 'I'ender," which give that (juality to the coins of the United States ; would all

our coins, manufactured as they are under the provisions of the separate 'J'itle 38,

cease to be money ? It seems clear that they would not ; and we must conclude tliat

the term money, as used in the coinage clause of the Constitution, has that large and

universal sense in which it is used in the reasonings of Aristotle,- of Adam Smith,

and of Hamilton, viz. : that of a conmiou metallic medium of exchange, ' the

common measure of all commerce."^

And, finally, before leaving this argument from the supposed express power in the

coinage clause, it may be added, as was said before, that this argument would equally

apply if the Constitution had retained the express clause giving power'" to emit bills

on the credit of the United States." It might still have been said that the implica-

tion of a power to give these bills tlie quality of legal tender was excluded by the

coinage clause. Yet the evident undei-standing of most of those who took part in the

debates was, that if the power to emit bills was given it would carry with it the power

to make them a tender, unless that power was expressly prohibited. There can be

no doubt as to their understanding of that. The coinage clause was not even alluded

to. We have, then, in a way, the authority of these framers of the Constitution

against the argument that the coinage clause excluded the implication of a power to

make paper a legal tender. . . .

It will be convenient here to make a few discriminations. In order to supply a

paper currency the government neeoi not emit bills; it may charter a private bank to

provide a circulation, and may simply regulate its ojierations ; and it may be itself a

stockholder, as in the case of the United States Bank. Or it may avail itself of banks

already established. In such cases there is no borrowing of money. On the conti-

nent of Europe, as I am informed, most of the cases where governments made tlie

paper currency a legal tender, before the time of our Constitution, — and, some of the

instances, since, but not all, — were those of giving this quality to the paper of private

or quasi public institutions ; not to government bills. Now, in such cases, the gov-

ernment does not necessarily borrow money. Again, even where it makes its own

paper a currency, and a legal tender currency, it does not necessarily raise money on

it, except, of course, in so far as it may go on to pay its del)ts with it, and thus

borrow by a forced loan ; for it may, as the States sometimes did,* cause its paper to

be given out by lending it on tlie security of other property. Or it may issue it to

banks on their giving security for its redemption, and merely allow them to use it

and issue it as a circulating medium. In such a case there is no borrowing by tlie

government.

The case of the present National banks is not quite this ; for they take notes fur-

nished by the government and issue them as their own, and are fully and primarily

1 ] Suppl. R. S. U. S. 2.54.

2 Nicom. Eth. Bk. V. 5. " For this purpose money was invented, and serves as

a medium {fiicrov, mean, or means) of exchange, for by it we can measure every-

thing. . . . Money is, indeed, subject to the same conditions as other things ; its

value is not always the same, Init still it tends to be more constant than anything

else," etc. Translation by F. H. Peters. London, 1881.

3 1 Hale's P. C. 184. * Craig v. Mo., 4 Pet. 410.
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respoiisilile upou tliem ; but the government is a sort of guiinuitor, and liolds specific

property of the banks, viz. government bonds, as security, to be ajiplied to tiie re-

demption of the notes, being itself bound to redeem them on the failure of tlie banks

to do so, and having tiie right to apply the bonds to reimburse itself. Now. there is

here a remote element of borrowing; that is to say, the jiroperty of the banks which

must be deposited consists of the securities of the United States ; and, in order to

get those securities, the banks, or somebody else, must have lent money to the

United States. So that, under the existing system, the United States says : (1) there

shall be a currency for the whole country
; (2) it shall be furnished by the United

States and guaranteed by it, but issued through private banks; (3) iu receiving these

printed notes the banks shall leave as security with the United States a certaiu quan-

tity of bonds of the United States which are their own property; (4) they must return

these notes to the United States before tliey can have their bonds again. Tiiis, of

course, is uniting the operation of the two powers of borrowing and of issuing a cur-

rency. If the government, instead of this arrangement, were to issue its own cur-

rency directly, like the greenbacks, it need not necessarily borrow with it ; for it

might, as we have seen, lend it on security (which might or might not be its owu

bonds), to be used by others.

But, on the other hand, it may borrow money with it ; and that is tlie natural and

obvious way of giving out its currency. That was, in p(jint of fact, done during our

great rebellion. If tliis currency be one which is the full legal equivalent of money,

a legal tender, the principle is still the same ; the government may borrow with this

currency as well as any other. When the government notes consist of promises to

pay, the phrase of borrowing is, of course, strictly applicable. It is true we more

commonly speak of this operation as that of the government selling its bonds or

notes, as we speak of a man selling his own promissory notes. But it is, in fact, bor-

rowing money on a promise to pay ; and in tlie case of the government it is borrow-

ing upou a kind of promise to pay, which is a part of the medium of exchange, and

of tliat which is, in the full legal sense, money.

We perceive, then, a great difference between private liorrowing and public bor-

rowing.i When a nation borrows, it may, as we see, borrow with its currency ; and

if its currency be made a legal tender it may borrow with that. I do not say, if a

government were denied the power of establishing a paper currency at all, that it

could give to its paper the quality of legal tender in order to borrow with it. To do

that, would, indeed, help the borrowing process ; but, on the supposition I am now
making, viz., of a government with no power to establish a pa])er currency, it would

be an evasion of the restriction put upon it, to say that it could, merely for facility of

borrowing, annex to its security a quality which would be forbidden if it were not

borrowing. It is not, then, as part of the mere, bare, simple process of borrowing

that Congress is to be said to have the power of giving to the government paper the

quality of money. But it is as part of the borrowing power of a nation ;" of a body

which has other governmental powers, such as the power of establishing a paper

currency, and so of annexing to it the legal-tender quality ; the power and duty of

raising armies and providing for their support, and so of raising money suddenly and

in vast quantities ; and the like. Such a body may borrow with its currency and

with its legal-tender currency.

If there be any exigency, as, for example, that of war, in which the government

may make its own notes, or any otlier, a legal tender, it seems to be purely a legi.s-

lative question when such an exigency has in point of fact arisen. This was the

unanimous opinion of the court in Juilliard v. Greenman.

1 And so Juilliard v. Greenman, 110 U.S. at p. 448, per Gray, J.

2 Juilliard v. Greenman, 110 U.S. 421, 444-448. The pamphlet of Mr. Bancroft,

called out by this case, proceeded upon singular misconceptions, and was unwortiiy of

its author's fame.

See Borie v. Trolf, 5 Phila. .366; 2 Hare, Am. Const. Law, 12.32-1310.

VOL. II. — 143
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CHAPTER XII.

WAR. — INSURRECTION.— THE ARMY AND NAVY.i

From Dicey's Law of the Constitution, 4th ed. 271-289. (Reprinted bv permis-

sion.) "If, tiien, by martial law be lueaut the power of the goverumeut or of legal

citizens to maintain ])ublic order, at whatever cost of blood or property may be neces-

sary, martial law is assuredly part of the law of England. Even, however, as to this

kind of martial law one should always bear in mind that the question whetlier tlie

force emi)loyed was necessary or excessive will, especially where death has ensued, be

ultimately determined by a judge and jury, and that the estimate of what constitutes

necessary force formed by a judge and jury, sitting in quiet and safety after tlie sup-

pression of a riot, may differ considerably from the judgment formed by a general or

magistrate, who is surruuuded by armed rioters, and knows that at any moment a riot

may become a formidable rebellion, and the rebellion if unchecked become a successful

revolution.

" Martial law is, however, more often-used as the name for the government of a

country or a district by military tribunals, which more or less supersede the jurisdic-

tion of the courts. The proclamation of martial law in this sense of the term is, as

has been already pointed out, nearly equivalent to the state of things which in France

and niany other foreign countries is known as the declaration of a ' state of siege,' and

is in effect the temporary and recognized government of a country by military force.

The legal aspect of this condition of affairs in States which recognize the existence of

this kind of martial law can hardly be better given than by citing some of the pro-

visions of the law which at the present day regulates the state of siege in France :
—

"'7. Aussitot I'etat de siege de'clarc', les pouvoirs dont I'autorite civile etait revctu

ponr le maintien de I'ordre et de la police passent tout entiers a I'autorite' militaire. —
L'autorite' civile continue ne'anmoins a exercer ceux de ces pouvoirs dont I'autorite

militaire ne I'a pas dessaisie.

" ' 8. Les tribuneaux militaires peuvent etre saisis de la connaissance des crimes et

delits centre la surete' de la Republique, contre la constitution, contre I'ordre et la

paix publique, quelle que soit la qualite des auteurs principaux et des complices.

"'0. L'autorite militaire a le droit,— 1° De faire des perquisitions, de jour et de

nuit, dans le domicile des citoyens ;— 2° D'eloigner les repris de justice et les

individus qui n'ont pas leur domicile dans les lieux, soumis a I'e'tat de sic'ge;—
.3° D'ordonner la remi.se des armes et munitions, et de proccder a leur recherche et a

leur enlevement;— 4° D'interdire les publications et les reunions qu'elle juge de

nature a exciter ou a entretenir lo desordre.'

1 The standard text-book in the United States upon this general subject is AVin-

throp on Military Law, two volumes (Washington, 1886). A new edition is to be

puldished in 189.5. See also Whiting's " War Powers under the Constitution of the

United State.s," forty-third edition (Po.>ton, Lee & Shepard, 1 87 1). This book was

written during the war. The author was, for a long time, Solicitor to the AYar

Department at Washington. While this work lacks literary form and is markeil in

some jdaces by extreme opinions, it is an acute and valuable book. Historically it is

of much importance, as indicating, in .some degree, the constitutional doctrines on
which tlie war of The Rebellion was conducted by the Federal Government.

—

Ed.
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" We may reasonably, however, coujecture that tlie terms of tlic law give Imt a

faint conception of the real condition of affairs wlieu, in conseiiuence of tumult or in-

surrection, Paris or some other part of France is declared in a state of siege, and, to

use a significant exjiression known to some continental countries, ' the constitutional

guarantees are suspended.' We shall hardly go far wrong if we assume that during

tiiis suspension of ordinary law any man whatever is liable to arrest, im))risonnient, or

execution at the will of a military tribunal consisting of a few otHcers wlio are excited

by the passions natural to civil war. However this may be, it is clear that in France,

even under the present Republican government, the suspension of law involved in the

proclamation of a state of siege is a tiling fully recognized by tiie Constitution, and

(strange though the fact may appear) the authority of military courts during a state

of siege is greater under the Kepulilic than it was under the monarchy of Louis

Philippe.
" Now, tliis kind of martial law is in England utterly unknown to the Constitution.

Soldiers may suppress a riot as tliey may resist an invasion, tliey may figiit rei)els just

as they may fight foreign enemies, but they have no right under the law to inflict pun-

ishment for riot or rebellion. During the effort to restore peace, rebels nuiy be law-

fully killed, just as enemies may be lawfully slaughtered in battle, or jjrisoners may be

shot to prevent their escape, but any execution (independently of military law) inflicted

by a court-martial is illegal and technically murder. Kothiug better illustrates the

noble energy with which judges have maintained the rule of regular law, even at

periods of revolutionary violence, than Wolfe Tone's Case. In ITDS, Wolfe Tone, an

Irish rebel, took part in a T'rench invasion of Ireland. The man-of-war in which he

sailed was captured, and Wolfe Tone was brought to trial before a court-martial iu

Dublin. He was thereupon sentenced to be hanged. He held, however, no commis-

sion as an English officer, his only commission being one from the French Republic.

On tlie morning when his execution was about to take place application was made to

the Irish King's Bench for a writ of habeas corpus. The ground taken was that Wolfe

Tone, not being a military person, was not subject to punishment by a court-martial,

or, in effect, that the officers who tried him were attempting illegally to enforce martial

law. The court of King's Bench at once granted the writ. When it is remembered

that Wolfe Tone's substantial guilt was ailmitted, that the court was filled with judges

who detested the reliels, and that in 1798 Ireland was in the midst of a revolutionary

crisis, it will be admitted that no more splendid assertion of the supremacy of the law

can be found than that then made by the Irish Bench.

"The English army consists of the standing (or regular, army, and of tlie militia.

Each of these forces has been rendered subordinate to the law of the land. My object

is not to give even an outline of the enactments affecting the army, but simply to ex-

plain the legal principles on which this supremacy of the law throughout the army has

been secured.

" It will be convenient in considering this matter to reverse the order pursued in

the common text-l)ooks ; these contain a great deal about the militia, and compara-

tively little about the regular forces, or what we now call the ' army.' The reason of

this is that historically the militia is an older institution than the permanent army, and

the existence of a standing army is historically, and according to constitutional theories,

an anomaly. Hence the standing army is often treated by writers of authority as a

sort of exceptional or subordinate topic, a kind of excrescence, so to speak, on the

national and constitutional force known as the militia. As a matter of fact, of course,

the standing army is now the real national force, and the militia is a body of compara-

tively small importance.
" As to the Standing Army.— A permanent army of paid soldiers whose main duty

is one of absolute obedience to commands, appears at first sight to be an institution

inconsistent with that rule of law or sulunission to the civil authorities, and especially

to the judges, which is essential to popular or parliamentary government ; and in truth

the existence of permanent })aid forces has often in most countries and at times in

England— notably under the Commonwealth — been found inconsistent w-ith the ex-

istence of what, by a lax though intelligible mode of speech, is called a free govern-
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meiit. Tlie belief indeed of our statesmen down to a time cousideralily later than the

Revolution of 1089 was that a standing army must be fatal to English freedom, yet

verv soon after the Revolution it became apparent that the existence of a body of paid

soldiers was necessary to the safety of tlie natiou. Englishmen, tlierefore, at the end

of the seventeentii and the beginning of tlie eigliteenth century, found themselves

placed in tiiis dilemma. With a standing army the country could not, they thought,

escape from despotism ;
witiiout a standing army tiie country could not, they jjer-

ceived, avert invasion ; the maintenance of national liberty appeared to involve the

Bacritice of uatioual independence. Yet English statesmanship found ahiiost by acci-

dent a practical escape from this theoretical dilemma, and the Mutiny Act, though an

enactment jiassed in a Imri-y to meet an immediate peril, contains the solution of an

api)arently insolvable problem. . . . The object and principles of tlie first Mutiny Act

(1. Will, and Mary, c. 5) of 1089 are exactly the same as the object and princijiles of

the Army Act, 1881, uuder which the Englisii Army is in substance now governed.

A comparison of the two statutes shows at a glance what are the means by which the

maintenance of military discipline has been reconciled with the maintenance of free-

dom, or to use a more accurate expression, with the supremacy of the law of the

land.

" The preamble to the first Mutiny Act has reappeared with slight alterations in

every subse(iuent Mutiny Act, and recites that ' AVhereas no man be forejudged of life

or limb, or subjected to any kind of punishment by martial law, or in any other man-

ner than by the judgment of his peers, and according to the known and established

laws of this realm
;
yet, nevertheless, it ' [is] ' requisite for retaining such forces as are,

or shall be raised during this exigence of affairs, in their duty an exact discipline be

observed ; and that soldiers w^ho shall mutiny or stir up sedition, or shall desert their

majesties' service, be brought to a more exemplary and speedy punishment than the

usual forms of law will allow.'

"This recital states the precise difficulty which perplexed the statesmen of 1G89.

Now let us observe the way in which it has been met.

"A person who enlists as a soldier in a standing army, or (to use the wider expres-

sion of modern Acts) 'a person subject to military law,' stands in a twofold relation :

the one is his relation towards his fellow-citizens outside the army ; the other is his

relation towards the members of the army, and especially towards his military supe-

riors ; anv man, in short, subject to military law has duties and rights as a citizen as

well as duties and rights as a soldier. His position in each respect is under English

law governed by definite principles.

"A soldier's position as a citizen.— The fixed doctrine of English law is that a

soldier, though a member of a standing army, is in England subject to all the duties

and liabilities of an ordinary citizen. 'Nothing in this Act contained' (so runs the

fir.et Mutiny Act) ' shall extend or be construed to exempt any officer or soldier what-

soever from the ordinary proce.ss of law.' The.se words contain the clew to all our

legislation with regard to the standing army whilst employed in the United Kingdom.

A soldier by his contract of enlistment undertakes many obligations in addition to the

duties incumbent upon a civilian. But he does not escape from any of the duties of an

ordinary British subject.

"The results of this principle are traceable thronghout the Mutiny Acts.

"A soldier is subject to the same criminal liability as a civilian. He may when in

the British dominions be put on trial before any competent ' civil' {i. e. non-military)

court for any offence for which he would be triable if he were not subject to military

law, and there are certain offences, such as murder, for which he must in general be

trieil by a civil tribunal. Thus if a soldier murders a companion or robs a traveller

whilst quartered in England or in Van Dieman's Land, his military character will not

save him from standing in the dock on tlie charge of murder or theft.

"A soldier cannot escape from civil lialiilities, as for example, responsibility for

debts ; the only exemption which he can claim is that he cannot be forced to appear

in court, and could not, when arrest for debt was allowable, he arrested for any debt

not exceeding .£.30.

" No one who has entered into the spirit of continental legislation can believe that
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(say iu France or Prussia) the rights of a private iiuliviilual would thus have been

allowed to override the claims of the public service.

" In all coiiriicts of jurisdiction betweeu a military and a civil court the authority of

the civil court prevails. Thus, if a soldier is actpiitted or convicted of an offence by a
competent civil court, he cannot be tried for the same offence by a court-martial ; but

an acquittal or conviction by a court martial, say for manslaughter or robbery, is no

plea to an indictment for the same offence at the assizes.

" When a soldier is put on trial on a charge of crime, obedience to superior orders

is not of itself a defence.

" This is a matter which requires e.xplanation. A soldier is bound to obey any
lawful order which he receives from his military superior. But a soldier cannot any
more than a civilian avoid responsibility for breach of the law by pleading that he

broke the law in hond fide obedience to the grders (say) of the commander-in-chief.

Hence the position of a soldier may be, both in theory and in practice, a difficult one.

He may, as it has been well said, be liable to be shot by a court-martial if he disobeys

an order, and to be hanged by a judge and jury if he obeys it. His situation and the

line of his duty may be seen by considering how soldiers ought to act in the following

cases.

" During a riot an officer orders his soldiers to fire upon rioters. The command to

fire is justified by the fact that no less energetic course of action would be sufficient to

put down the disturbance. The soldiers are, under these circumstances, clearly bound

from a legal as well as from a military point of view to obey the command of their

officer. It is a lawful order, and the men who carry it out are performing their duty

both as soldiers and as citizens.

"An officer orders his soldiers in a time of political excitement then and there to

arrest and shoot without trial a popular leader against whom no crime has been
proved, but who is suspected of treasonable designs. In such a case there is (it is coa-

ceiveil) no doubt that the soldiers who obey, no less than the officer who gives the com-
mand, are guilty of murder, and lial)le to be hanged for it when convicted in due course

of law. In such an extreme instance as this the duty of soldiers is, even at the risk of

disobeying tlieir superior, to obey the law of the land.

"An officer orders his men to fire on a crowd who he thinks could not be dispersed

without the use of firearms. As a matter of fact the amount of force which he wishes

to employ is excessive, and order could be kept by the mere threat that force would l)e

used. The order therefore to fire is not in it.self a lawful order, that is, the colonel,

or other officer who gives it, is not legally justified in giving it, and will himself be
held criminally responsible for the death of any person killed by the discharge of fire-

arms. What is, from a legal point of view, the duty of the soldiers ? The matter is

one which has never been absolutely decided ; the following answer o-iven bv Mr. Jus-
tice Stephen, is, it may fairly be assumed, as nearly correct a reply as the state of
the authorities makes it possible to provide :

' I do not think, however, that the ques-
tion how far superior orders would justify soldiers or sailors in making an attack upon
civilians has ever been brought before the courts of law in such a manner as to be fully

considered and determined. Probably upon such an argument it would be f(nuid that
the order of a military superior would justify his inferiors in executing any orders for
giving which they might fairly suppose their superior officer to have good reasons.
Soldiers might reasonably think that their officer had good grounds for ordering them
to fire into a disorderly crowd which to them might not appear to be at that moment
engaged in acts of dangerous violence, but soldiers could hardly suppose that their
officer could have any good grounds for ordering them to fire a volley down a crowded
street when no disturbance of any kind was either in progress or apprehended. The
doctrine that a soldier is bound under all circumstances whatever to obey his superior
officer would be fatal to military discipline itself, for it would justify the private in

shooting the colonel by the orders of the captain, or in deserting to the enemy on the
field of battle on the order of his immediate superior. I think it is not less monstrous
to suppose that superior orders would justify a soldier in the massacre of unoffending
civilians in time of peace, or in the exercise of inhuman cruelties, such as the slaughter

of women and children, during a rebellion. The only line that presents itself to my
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mind is that a soldier should he jjrotected hy orders for which he might reasonably

believe his otiieer to have good grounds.' The ineonvenience of being sul)ject to two

jurisdictions, the synipatliies of which are not unlikely to be oppo.-sed to each other, is

an iuevitalde consequence of the double necessity of preserving on the one hand the

supremacy of the law, and on the other the discipline of ttie army.'
•• 'The hai'dship of a soldier's position resulting from this inconvenience is much

diminished by the power of tiie Crown to nullify the effect of an unjust conviction by

means of a pardon. While however a soldier runs no substantial risk of punishment

for obedience to orders which a man of common sense may honestly lielieve to involve

uo breach of law, he can under no circumstances escape the chance of his military con-

duct becoming the subject of iucjuiry before a civil tribunal, and cannot avoid liability

on the ground of obedience to superior orders for any act which a man of ordinary

sense must have known to be a crime.

" A soldier's position as a member of the army. — A citizen on entering the army
becomes liable to special duties as being 'a person subject to military law.' Hence
acts which if done by a civilian would be either no offence at all or only slight mis-

demeanors, e. f). an insult or a blow offered to an officer, may when done by a soldier

become serious crimes and exjiose the person guilty of them to grave jiuiiishnient. A
soldier's offences moreover can be tried and punished by a court-martial. He there-

fore in his military character as a soldier occupies a position totally different from that

of a civilian ; he has not the same freedom, and in addition to his duties as a citizen is

subject to all the liabilities imposed by military law : but thougii this is so, it is not to

be su])posed that, even as regards a soldier's own position as a military man, the rule

of the ordinary law is, at any rate in time of peace, excluded from the army.
' The general principle on this subject is that the courts of law have jurisdiction to

determine who are the persons subject to military law, and whether a given proceed-

ing alleged to depend upon military law is really justified by the rules of law which

govern the army.

"Hence flow the following (among other) consequences.

" The civil courts determine whether a given person is or is not ' a person subject

to military law.'

" Enlistment, which constitutes the contract by which a person becomes subject to

military law, is a civil proceeding, and a civil court may have to inquire whether a

man has been duly enlisted, or whetlier he is or is not entitled to his discharge.

" If a court-martial exceeds its jurisdiction, or an officer, whether acting as a mem-

ber of a court-martial or not, does any act not authorized by law, the action of the

court, or of the officer, is su'tjject to the supervision of the courts. ' The proceedings

bv which the courts of law supervise the acts of courts-martial and of officers may be

criminal or civil. Criminal proceedings take the form of an indictment for assault,

false imprisonment, manslaughter, or even murder. Civil proceedings may eitiier be

preventive, /. e. to restrain the commission or continuance of an injury ; or remedial, /. e.

to afford a remedy for injury actually suffered. Broadly speaking, the civil jurisdic-

tion of the courts of law is exercised as against the tribunal of a court-martial by writs

of prohibition or certiorari ; and as against individual officers by actions for damages.

A writ of habean corpus also may be directed to any officer, governor of a prison, or

other, who has in his custody any person alleged to be improperly detained under

color of military law.'

"Lastly, the wliole exi.stcnce and discipline of the standing army, at any rate in

time of peace, depends upon the passing of an annual Mutiny Act. If a Mutiny Act

were not in force, a soldier would not he bound by military law. Desertion would be

at most only a breach of contract, and striking an officer would be no more than an

assault.

"As to the Militia.— The militia is the constitutional force existing under the law

of the land for the defence of the country, and the older Militia Acts, especially 14

Car. II. c. .3, show that in the seventeenth century Parliament meant to rely for the

defence of England upon this national army raised from the counties and placed under

1 See infra, p. 2419. —Ed.
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the guiclauce of couutry geutlemen. The militia may still be raised by ballut, and is

in theory a local force levied by coiiscriptiou. But the power of raising by ballot has

been for a considerable time suspended, and the militia, like the regular army, is in

fact recruited by voluntary enlistment.

" The militia is from its nature a body hardly capable of being nsed for the pur-

pose of overthrowing rarliamentary government. But even with regard to the

militia, care has been taken by the legislature to ensure that it shall be subject to the

rule of law. The members of the local army are (speaking in general terms) subject

to military law only when in training or when the force is embodied. Embodiment
indeed converts the militia for the time being into a regular army, though an army
which cannot be required to serve abroad. But the embodiment can lawfully take

place only in 'case of imminent national danger or of great emergency.' If Parlia-

ment is sitting, the occasion for embodying tlie militia must be communicated to

Parliament before the proclamation for embodying it is issued. If Parliament is not

sitting, a proclamation must be issued for the meeting of Parliament within ten days

after the Crown has ordered tlie militia to be embodied. Add to this, that the main-

tenance of discipline among tiie members of the militia when it is embodied depends

on the continuance of the annual Mutiny Act." ^

ELA V. SMITH et al.

Supreme Judicial Court of Massachusetts. 1855.

[5 Graij, 121.]

Action" of tort against Jerome V. C. Sraitli, Mayor of Boston,

Benjamin F. Edmands, Major General of the first division of the Massa-
chusetts volunteer militia, Thomas H. Evans, commander of a com-
pan}' in said division, and Watson Freeman, marshal of the United
States for the District of Massachusetts, for an assault, battery, and
false imprisonment of the plaintiff at Boston on Friday, the 2d of

June, 1854.

1 " There exists an instructive analogy between the position of persons subject to

military law, and the position of the clergy of the Establislied Church. A clergyman
of the National Church, like a soldier of the National Army, is subject to duties and
to courts to which other Englishmen are not subject. He is bound by restrictions, as
he enjoys privileges peculiar to his class, but the clergy are no more than soldiers ex-
empt from the law of the land. Any deed which would be a crime or a wrong when
done by a layman is a crime or a wrong when done by a clergyman, and is in either

case dealt with by the ordinary tribunals. Moreover, as the common-law courts
determine the legal limits to the jurisdiction of courts-martial, so the same courts in

reality determine (sul)ject of course to Acts of Parliament) what are the limits to tlie

jurisdiction of ecclesiastical courts. The original difficulty, again, of putting the
clergy on the same footing as laymen, was at least as great as that of establjsliing

the supremacy of the civil power in all matters regarding the army. Each of these
difficulties was met at an earlier date and has been overcome with more completeness
in England than in some other countries. We may plausibly conjecture that this

triumph of law was due to the acknowledged supremacy of the king in Parliament,
which itself was due to the mode in which the king, acting together with the two
Houses, manifestly represented the nation, and therefore was able to wield the whole
moral authority of the State."



2280 ELA V. SMITH ET AL, [CHAP. XII.

The defendants answered severally, each denying any part in any

assault on the plaintirt'; Smith also alleging that, apprehending a riot,

he issued a precept, and gave orders to Kdniands to aid the police in

keeping the peace of the city ; Edmands that he acted under such pre-

cei)t and orders ; Evans that he acted under orders of Edmands ; and

Freeman that he acted as marshal, in removing a fugitive from service

to the State whence he fled, under the Act of Congress of 1850, c. 60,

§ 9. 9 U. S. Sts. at Large, 465.

At the trial in this court, at Februaiy term, 1855, before Mekhick,

J., the evidence introduced by the plaintiff tended to prove the follow-

ing facts. On the '24th of May, 1854, Anthony Burns was arrested in

Boston by the United States marshal, at the claim of Thomas Sultle,

as a person held to service or labor under the laws of Virginia, and

brought before Edward G. Loring, a commissioner of the Circuit Court

of the United States, and was afterwards confined by the marshal, with

the assistance of a body of United States troops, in the court house in

Boston, and brought before the commissioner from time to time, until

the 2d of June, when the commissioner decided that he should be

delivered to the claimant, and made a certificate under the Act of Con-

gress of 1850, c. 60, § 10, reciting that Sutlle had exhibited to him a

record of a court of the State of Virginia, of the slavery and escape of

Burns, and had proved the identity of Burns, and declaring that the

claimant was authorized to remove him to Virginia. . . .

On the 2d of June, the mayor (as he stated in answer to the plain-

tiff's written interrogatories) gave such directions, verbal and written,

as he thought would best tend to preserve the peace of the city. . . .

General Edmands, after receiving the mayor's note and proclama-

tion, read the latter to his troops, and then, about ten o'clock, marched

them from the Common to Court Square, and afterwards so disposed

them, in conjunction with the city police, as to exclude the public from

Court and State Streets, and allow a free passage for the marshal and

his posse from the court house through those streets to Long Wharf,

and placed lines of sentries at the ends of the streets leading into Court

and State Streets. The police were posted beyond these sentries, some

distance down the cross streets, with orders to every captain of police

to use every possible means to keep the line, but if he found he could

not, to give notice to the police to take care of their own lives, for the

military had orders to fire on the people without notice. . . .

The troops remained at their posts until about three o'clock, when

the marshal and his posse, carrying Burns with them, passed through

Court and State and Commercial Streets, and then down Commerce

Street along the north side of Long Wharf, and placed Burns on a

steamboat lying at T AVharf, which took him out to the United States

revenue cutter, to be taken back to Virginia ; and the troops were

soon afterwards dismissed.

Captain P^vans and his company, with muskets loaded with ball,

were posted in Commercial Street, where it joins Commerce Street,
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and were charged with the duty of keeping Commercial Street clear,

and of guarding the passages down Commerce Street and tlie rear of the

procession. The plaintiff, after Burns had been taken down Long
Wharf, attempted to pass along Commercial Street, but was puslied

back and knocked down b}- the soldiers, and cut over the head b\- a

commissioned officer, and then taken away b\- the police, the officer,

whom some of the witnesses thought was P2vans, following behind with

sword drawn. He was detained by the police some hours, and then

released. . . .

At the close of the plaintiff's case, the counsel for the mayor and the

two officers moved for a nonsuit, and the counsel for the marshal

moved the judge to instruct the jur\' that the plaintiff was not entitled

to recover. But the judge, without hearing the plaintiff's counsel on
the motions, and against his protest, reported the evidence in order

that the questions of law arising thereon might be considered by the

whole court.

O. M. Ellis, for the plaintiff; R. Choate & G. S. Hillard, for

Smith, Edmands, and Evans ; J. P. Hale (of New Hampshire) replied.

The decision was made at February term, 1857.

BiGELOw, J. This case presents for the first time to the considera-

tion of the court questions of great interest and importance, arising on
the true construction and practical operation of those provisions of the

statutes, b}' which authority is given to certain civil officers to call out

the organized militia of the Commonwealth to aid in preserving the

public peace and enforcing the laws. It is obvious that the nature of

the case necessarily leads to an inquir}' into the powers and duties of

magistrates in the exercise of some of their highest functions, and to a

determination of the rights and obligations of citizens, when put to the

severest test to which thev can be subjected in a well ordered and law-

abiding community. It was therefore a wise act of judicial discretion

in the judge who presided at the trial to withdraw tlie case from the

consideration of the jur}-, in order that the legal principles applicable to

the facts proved might be first delibei-ately settled and adjudicated.

By such a course, the rights of all parties were preserved, and, in the

event of another trial, an intelligent, safe, and impartial verdict ren-

dered more certain.

The provisions of law, on which the defendants Smith, Edmands,
and Evans rely for a justification of the acts of trespass alleged in the

plaintifl^s writ, are found in St. 1840, c. 92, establishing the volunteer

militia, §§ 27-29. These are re-enactments of the Rev. Sts. c. 12,

§§ 134-136, with the addition of mayors of cities to the list of civil

officers b}' whom an armed force maj' be called out ; and are intended to

prescribe the same mode of calling out the '' volunteer militia" in aid

of the civil authorit}-, as was provided in the Rev. Sts. for calling out,

in like case, a portion of the entire organized militia of the State. The
aspect in which this case is presented renders it unnecessar}' to con-

sider in detail the provisions of the Rev. Sts. c. 129, § 5, which are
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^ AT -j,^j,^^<^- applicable only where a tumult or riot actually exists, and a military

T^ -^ force, Laving been duly called out, is employed in suppressing or dis-

~A*7 persing it. Such was not the case here. The defendants justify on

^/\^^^y/^^ the ground, and the evidence tends to prove, that an unlawful assem-

I

l)ly or mob was threatened, and that it was in view of the imminent

L^ ,f^^'^^ danger to the public peace, and an anticipated violence and resistance

/7 to the laws, that the acts charged in the declaration were committed.

TJIa^^'^ It is to the rights, powers, and duties of the defendants, acting in

^ , their official capacities in such an exigenc}', that the whole inquiry

, >O^M^ ' ^'^'^^^^in the present case is to be limited.

Iti'i^.A^^ '^ 1^' t^'^ sections of St. 1840, c. 92, above cited, it is provided, among
^ other things, that the mayor of a city, or any other of the civil officers

jC^4a/^ therein designated, ma}', in case a "tumult, riot, or mob shall be

y[Aj/lxt^ threatened, and the fact be made to appear to" him, issue his [jrecept,
^-cxx/t/^

/
^j^^ form of which is prescribed by § 27, to call out a division or any

y{yi^ iZ^-<^ smaller body of the volunteer militia " to aid the civil authority in sup-

v/ pressing such violence and supporting the laws." In exercising the

^ (X/^ ''^ authority- thus conferred, the statute makes it the first dut^- of the

^ ^^^jtY^ mayor or other magistrate to determine whether the occasion for call-

'^'^
.y ' ing out a militar}' force exists. This depends on a question of fact,

•7^ U ^^ which it is his exclusive duty to determine. If it be made to appear to

( (0*-'^''yv ° IjJjq W]2iX a tumult or riot is threatened, "he may then issue his precept.

^ ^ He is, in his official capacit}', and under the sanction of his oath
L c\y^^ ^^ office, to examine and decide this question. This provision of the

f/1 . Ill (j^-a,- statute clearh- confers a judicial power. Whenever the law vests in an

j^ officer or magistrate a right of judgment, and gives him a discretion to

/"^yirtA determine the facts on which such judgment is to be based, he neces-
^OAyV/^-/

sarily exercises, within the limits of his jurisdiction, a judicial author-

J^iAjp
,

itj". So long as he acts within the fair scope of this authority, he is

• , clothed with all the rights and immunities which appertain to judicial

Qy\ ( ^ CK^^^ tribunals in the discharge of their appropriate functions. Of these none

P P J Js better settled than the wise and salutary rule of law by which all

'f\j^
'\AO-(r\ magistrates and officers, even when exercising a special and limited

idLr J"i'i'5fll<^tion, are exempted from liability for their judgments, or acts

{\A^ done in pursuance of them, if the}' do not exceed their authority;

C\xJO-\
"^ although the conclusions to which thej* arrive are false and erroneous.

. fj The grounds of their judgment cannot be inquired into, nor can thej'

/X^ (^aXaA"^ I^p jjgj^ responsible therefor in a civil action. Piper v. Pearson., 2

'(X oJOl X. ^'*'^Vi ^2^- Clarke \. May, 2 Gray, 410. This protection and im-

/ munity are essential in order that the administration of justice and the

\ e Aijf/\ oJi
fliseharge of important public duties may be impartial, independent,

/ and uninfluenced by fear of consequences. And they are the necessary
'

i^AiXX^V^
result of the nature of judicial power. It would be most unreasonable

(^^^^ and unjust to hold a magistrate lia]:)le for the lawful and honest exercise

H*ifl cv\AM/CK ^^ ^^"^^ judgment and discretion with which the law invested him, and
'^ which he was bound to use in the discharge of his official duties. Nor

_ would there be any security or safeguard to the magistrate or other officer
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against liabilit}', however careful and discreet he might be in exercis-

ing his authorit}', if his judgments were to be examined into and revised

in ulterior proceedings against him, in the light of subsequent events,

upon new evidence, and with different means of forming conclusions

from those upon which he was (;alled upon to act in tlie performance of

his duty. Such an ex post facto judgment might be more sound and

wise, but it would not be a just or proper standard bj^ which to tr\' the

opinions and conduct of an officer, acting at a different time and under

other circumstances. Especially is this true in a case like the one at

bar, where a public officer is compelled to decide and act promptly in a

pressing emergenc}', and without time or opportunity for careful and

deliberate consideration.

]f any argument were needed to strengthen this view of the nature

of the power conferred by the statute in question, or to show that it is

in accordance with the intent of the legislature in creating that author-

ity and jurisdiction, it maj' be found in the fact that the same power is

granted by the statute to a court of record sitting within the count}-, as

is given to the commander in chief and ma3'ors of cities. It is entirely-

clear that no liability could attach to the judge of a court for exercising

his authority and judgment in a matter within his jurisdiction ; and it is

equally clear that the same rule must apply to other officers performing

the same duty under the same grant of power.

It follows from these considerations, that the question, whether a riot

was actually- threatened, cannot be inquired into in this action. The
judgment of the ma3-or upon it was conclusive, and having been rightly

exercised within the limits of the authorit}- conferred by law, no liabil-

ity was incurred by him in issuing the precept b}' which the armed force

was called out. Another result also follows as a necessarj- coroUar}-.

The precept of the mayor was in exact conformity to the terms of the

statute. It was, therefore, a warrant regular on its face, issued bv
a magistrate of competent authorit}-, within the scope of his jurisdic-

tion. On familiar principles, it affords a complete justification to all

those bound to obey its command, for acts lawfidly done by them in

pursuance thereof. Fisher v. McGirr^ 1 Gray, 45, 46; Whipple v.

Kent, 2 Gray, 413.

The armed force having been legally called out and assembled at the

place designated in the precept of the mayor, for the reason that "a
tumult, riot, or mob was threatened," the important question arises as

to the nature and extent of the authority of the mayor to employ the

force for the prevention or suppression of the apprehended violence.

A satisfactory answer to this inquiry is furnished by the statute itself,

which expressly provides, not only that a military force may be called

out when a riot or tumult exists or is threatened, but declares the pur-

pose for which it may be thus ordered to appear, to be "to aid the

civil authority in suppressing such violence, and supporting the laws."

This clearly includes threatened, as well as existing, violence and

resistance to the laws. When, therefore, it is provided in § 29 that the
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troops assembled in pursuance of a precept issued under § 27 " sliall

obey and execute such orders as they may then and there receive

according to law," it is manilestly intended to coniprehend all neces-

sary and proper orders issued by tlie officers designated in the statute

to effect the purpose for which the militar}- force is called out. If this

purpose be to prevent a riot or other unlawful violence, threatened and

not actually existing, then the civil otlicers have the right to employ

the troops in all reasonable and proper means to effect this purpose,

and the officers and men composing the armed force are bound to obey

their commands. Indeed it would be little else than absurd to say that

a body of troops might be summoned to aid in carrying out an object

distinctly specified in the statute ; but that, when they appeared in pur-

suance of such summons, no one could legally give them an order to

accomplish the purpose for which they were assembled. The right and

power to call them out for a particular purpo.se carries with it, by neces-

sary' and reasonable implication, the authorit}- to emplo}' them to

effect that object, and to issue all proper orders and use all reasonable

means therefor.

Any other construction of the statute would render its provisions, in

case of a threatened riot or tumult, of no practical utility or advantage.

If no orders could be legally issued to the troops, after their assembl}'

under the precept of a mayor or other civil officer, until a tumult, or

riot, or other violent resistance to the laws actually existed, it is clear

that the}' could not be effectuall}- employed in efforts to prevent or sup-

press an}' anticipated outbreak or disturbance of the public peace.

Nor do we think any sound argument against the existence of a right

in the civil officers to issue orders and employ an armed force to pre-

vent a threatened tumult or riot can be drawn from the Rev. Sts. c. 129,

§ 5, which provide that, when a riot or tumult actually exists, the

military force called out to aid the civil authority shall, upon their

arrival at the place of such riot or tumult, obey such orders as they

ma}' have received from such officers ; on the contrary, the language of

that statute clearly implies an authority previously vested in such

officers to give all needful and proper orders to the troops to suppress

the riot. The manifest purpose of that provision was not to confer a

power on the officers named in c. 12, to issue orders to the military

force called out by their authority ; but only to give the same power to

any two of the other officers enumerated in § 1 of c. 129, and by an

express enactment to secure ample protection to the troops against any

personal liabilit}', while engaged in a difficult and perilous duty.

We have no doubt, therefore, that it was clearly within the authority

conferred on the mayor by the statute, to order the troops assembled

by his precept on the 2d of June, 1854, on Boston Common, to repair

thence to any designated portion of the city, there to perform a specific

duty or service by him directed, such as clearing the streets from

crowds, and preventing the ingress and egress of persons, if, in his

judgment, it was expedient and necessary for the purpose of suppress-
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ing a tumult or other unlawful violence and resistance to the laws then

ami there threatened. And this is by no means an extraordinary

power. A similar authority, in cases of actual riot or tumult, is vested

ill all magistrates and civil othcers by the well settled rules of the com-

mon law. 1 Hawk. c. 28, 4, § 11 ; Jiex v. Piuney, o Car. & T. 254,

2uS, note; Case of Arms., Pop. 121.

It cannot be urged, a,s a valid argument against the recognition of

this authority in civil officers, that it is liable to abuse, and ma\" be

made the instrument of oppression. The great securit}' agaiuht its

misuse and perversion is to be found in the discretion, good judgment,

and honesty of purpose of those to whom important public duties are

necessarily intrusted. But the existence of such authority is essential

in a communitv where the first and most important use of law consists

in preserving and protecting persons and property from unlawful vio-

lence. The same argument would apply with equal, if not greater

force, to the authority clearlj' given to an\' two or more of the same
officers, when a riot actuallj' exists, to take life, if in their judgment

necessary, in which case the}' are by express enactment to '' be held

guiltless and fuUj- justified in law." Rev. Sts. c. 129, §§ 5, 6.

But while thus recognizing the authority of civil officers to call out

and use an armed force to aid in suppressing a riot or tumult actually

existing, or preventing one which is threatened, it must be borne in

mind that no power is conferred on the troops, when so assembled, to

act independently of the civil authority. On the contrary, the}' are

called out, in the words of the statute, " to aid the civil aulhoritj^" not

to usurp its functions, or take its place. They are to act as an armed
police only, subject to the absolute and exclusive control and direction

of the magistrates and other civil officers designated in the statute, as

to the specific duty or service which they are to perform. The statute

does not even enlarge the power of the civil officers b\- giving them any
military authnrit}' ; but only places at their disposal, in the exercise of

their appropriate and legal functions, an organized, disciplined, and
equipped body of men, capable of more efficient action in an emer-
gency, and among a multitude, than an ordinar}- police force. Nor can
the magistrate delegate his authority to the military force which he

summons to his aid, or vest in the military authorities any discretion-

ary power to take any steps or do any act to prevent or suppress

a mob or riot. They must perform only such service, and render such
aid, as is required by the civil officers. This is not only essential to

guard against the use of excessive force and the exercise of irrespon-

sible power ; but it is required by the fundamental principles of our

Constitution, which pro^ides that '• the military power shall always be

held in an exact subordination to the civil authority, and be governed
b\' it." Declaration of Rights, art. 17. It does not follow from tliis,

however, that the military force is to be taken wholl}- out of the control

of its proper officers. They are to direct its movements in the execni-

tion of the orders given by the civil officers, and to manage the details
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in which a specific service or duty is to bo ijeilbrmed. But the service

or dut}' must be first prescribed and designated by the civil authority.

In tlie present case, therefore, if the division marched from tlie

Common, where it was duly assembled, and acting solely under the

proclamation of the mayor, bearing date of June 2d, 1854, addressed to

the citizens of Boston, a copy of which was sent to the major general,

in which it is stated that he and the chief of police are " clothed with

full discretionary powers to sustain the laws of the land ;" and, by vir-

tue of the discretion thus given, proceeded to clear and guard the

streets ; it acted without any lawful authority, and the defendants

Smith, Edmands, and Evans are legally responsible to the plaintiff for

any act of force or violence committed upon him, in pursuance of their

orders, or in which they or either of them participated.

If, however, it shall be made to appear that the act of clearing and

guarding the streets was done in ijursuance of a sppr-ifin ordpr fi-om the

mayor, either verbal or written, to effect that purpose, it would be a

sufficient justification for all tiie acts of the defendants, which were

reasonable and necessary for the performance of this specific duty ;

and the plaintiff cannot recover, unless he can show that the force used

towards him was excessive and unreasonable. Such specific order

may be shown l)y proof that it was arranged between the mavor and

the major general, tliat the service of clearing and guard ing the streets

was to be performed by the military force on the happening of a certain

specified contingency or event, and that intelligence of the occurrence

of such contingency or event was communicated to the major general

by the mayor, with an order to carF}' out^and perfonn the specTfied

d uty previously design ated_and prescribed byhim. . . .

Upon the evidence offered by the plaintiff at the trial, there are no

suflScient grounds to authorize a jury to find a verdict against Freeman.

The acts done by him had no other 'connection with those of the other

defendants, by which the plaintiff alleges he was injured, than neces-

sarilv arose from the fact, that the performance of his official act as

marshal of the United vStates was the cause or occasion which rendered

it necessary, in the judgment of the mayor, to call out a military force

to prevent a threatened disturbance of the peace. He did not ask for

the aid of any portion of the militia in the service of the process in his

hands ; but, on the contrary, informed tlie mayor that no such aid was

required. In advising that they should be called out to prevent a riot,

he only asked for a legal exercise of the authority vested in the mayor.

His statement that the expenses incurred by calling out the militia

would probably be paid by the President, as they afterwards were, was

only a voluntary offer to compensate the city for the lawful service of

the military force. He is not shown to have advised or aided in the

commission of any unauthorized or unlawful act by which the plaintiff

was injured.

It follows, that the question whether the military force was legally

and properly called out cannot be drawn into controversy in this case.
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That was conclusively settled by the action of the mayor in issuing his

precept according to the provisions of the statute, and therefore the

only questions as to the remaining defendants, Smith, Edmands, and

Evans, are, whether specific orders were given by the mayor for clear-

ing and guarding the streets on the 2d of June, 1854, and if so, whether

an}- of the defendants acted unreasonably, or exceeded the just limits

of the authority vested in them by law.

Of course, the question whether the acts charged in the declaration

were the result of the orders given for the suppression of a riot, or

were the consequence of a sudden outbreak, in which either of the

defendants acted upon his own responsibilit}', will be open, to be deter-

mined upon the familiar principles applicable to actions of trespass

upon the person. The defendants cannot be held for the unlawful acts

of others, done without their authority, and not coming within the fair

scope of the orders given by them. The defendants Smith and
Edmands will not be liable to the plaintiff for any force and violence

used upon him, beyond that which was necessary to carr^' into effect the

order for clearing and guarding the streets, even if such order was not

legally given, according to the rules and principles above stated. Not
having been present at the alleged assault, the}' cannot be held liable

for an}' unauthorized violence of their soldiers. The same rule would

apply to Evans,, if he did not authorize or participate in the alleged

violence offered to the plaintiff. Case to stand for trial.

A trial was had at February term, 1858, before Merrick, J., and
resulted in a verdict for the defendants.

OPINION OF THE JUSTICES

Of the Supreme Judicial Court of Massachusetts. 1812.

[8 Mass. 547.]

[The Governor and Council of Massachusetts having submitted cer-

tain questions to the Justices of the Supreme Judicial Court of that

State, received in reply the opinion which follows. The questions

were] : "1. Whether the commanders-in-chief of the militia of the

several States have a right to determine whether any of the exigencies

contemplated b}^ the Constitution of the United States exist, so as

to require them to place the militia, or an}' part of it, in the service of

the United States, at the request of the President, to be commanded
by him, pursuant to Acts of Congress.

" 2. Whether, when either of the exigencies exist authorizing the

employing of the militia in the service of the United States, the militia

thus employed can be lawfully commanded by any officers but of the

militia, except by the President of the United States."
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To his Excellency the Governor, and the Honorable Council of the Commonwealth

of Massachusetts

:

Tlie undersigned, justices of the Supreme Judicial Court, have con-

sidered the several questions proi)Osed by your Excellency and Honors

for their opinion.

By the Constitution of this State, the authority of commanding the

militia of the Commonwealth is vested exclusively in the Governor,

who has all the powers incident to the office of commander-in-chief,

and is to exercise them personally, or by subordinate officers under his

command, agreeably to the rules and regulations of the Constitution

and the laws of the land.

While the Governor of the Commonwealth remained in the exercise

of tliese powers, the Federal Constitution was ratified, by which was

vested in the Congress a power to provide for calling forth the militia

to execute the laws of the Union, suppress insurrection, and repel

invasions ; and to provide for governing such part of them as may be

employed in the service of the United States, reserving to the States

respectively the appointment of the officers. The Federal Constitution

further provides that the President shall be commander-in-chief of the

Army of the United States, and of the militia of the several States

when called into the actual service of the United States.

On the construction of the Federal and State Constitutions must

depend the answers to the several questions proposed. As tlie militia

of the several States may be employed in the service of the United

States for the three specific purposes of execu^t^ig the laws of the

TTnion^of suppressing insurrections, and_repelllng invasions, the opinion

of the judges is requested , whether the commanders-in-chief of^ the

militia^of the several States have a right to determine whether aify of

the exicien^es aforesaid exist, so as to require them to place the militia,

oFarTy part of it, in the^service of the United States, at tlie requestlif

the President, to be commanded by him pursuant to Acts of Congress.

It is the opinion of the undersigned, that this right is vested in the

commanders-in-chief of the militia of the several States.

The Federal Constitution provides, that when either of these exi-

gencies exist, the militia may be employed, pursuant to some Act of

Congress, in the service of the United States; but no power is given,

either to the President, or to the Congress, to determine that either of

the said exigencies does in fact exist. As this power is not delegated

to the United States by the Federal Constitution, nor prohibited by it

to the States, it is reserved to the States respectively ; and from the

nature of the power, it must be exercised by those, with whom the

States have respectively entrusted the chief command of the militia.

It is the duty of these commanders to execute this important trust

agreeably to the laws of their several States respectively, without

reference to the laws or officers of the United States, in all cases,

except those specially provided for in the Federal Constitution. They

must, therefore, determine when either of the special cases exist, obli-
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ging them to relinqiiisli tlie execution of this trust, and to rentier them-

selves and the militia subject to the command of the President. /-a / J-yo

I

A different construction, giving to Congress the right to determine [j
^^^^^

If

I
when those special cases exist, authorizing them to call forth the whole tjhiyo XK^^^^

jof the militia, and taking them from the commanders-in-chief of the

several States, and subjecting them to the command of the President,

would place all the militia in effect at the will of Congress, and pro-

duce a niilitar\' consolidation of the States, without an}' constitutional

remedy, against the intentions of the people, when ratifying the Federal

Constitution. Indeed, since the passing of the Act of Congress ofv^ . a

Februar}- 28, 1795, vesting in the President the power of calling forth >o>*-4r'"*'^^^^'^

the militia, when the exigencies mentioned in the Constitution shalL»-4~ \ i-vHAv

exist, if the President has the power of determining when those exi-
^-'^^^^

\|

gencies exist, the militia of the several States is in fact at his com- jXlDt. (KA

mand, and subject to his control.

No inconveniences can reasonably be presumed to result from the

construction, which vests in the commanders-in chief of the militia in

the several IStates the right of determining when the exigencies exist,

obliging them to place the militia in the service of the United States.

These exigencies are of such a nature, that the existence of them can

be easily ascertained b}-, or made known to the commanders-in-chief of

the militia ; and when ascertained, the public interest will induce a

prompt obedience to the Acts of Congress.

Another question proposed to the consideration of the justices, is,

whether, when either of the exigencies exist, authorizing the employing

of the militia in the service of the United States, the militia thus em-

ployed can be lawfully commanded bj' any officer but of the militia,

except b}' the President of the United States.

The Federal Constitution declares, that the President shall be the

commander-in-chief of the Armj' of the United States. He may un-

doubtedl}' exercise this command by officers of the Army of the United

States, by him commissioned according to law. The President is also 1/j^^^jCff'^
declared to be the commander-in-chief of the militia of the several

States, when called into the actual service of the United States. The
officers of the militia are to be appointed by the States ; and the Presi-

dent ma}- exercise his command of the militia by the officers of the

militia duly appointed. \ But we know of no constitutional provision,

I

authorizing an}' officer of the Army of the United States to command
the militia, or authorizing any officer of the militia to command the

JArmy of the United States.^ The Congress may provide laws for the /''R/i ^J{A-(/k^
government of the militia, when in actual service ; but to extend this a ,

power to the placing of thom under the command of an officer, not of ^AA^y^ \acca/v

the militia, except the Presidewt, would render nugatory the provision, /^jJuAAA^
that the militia are to have officers appointed by the States. y
The union of the militia in the actual service of the United States, C^ Kjj

with the troops of the United States, so as to form one ai-my, seems to /* / ^y^
he a case not provided for or contemplated in the Constitution. It is

(Kd^^iJ\

.. II. — 144
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therefore not within our department to determine on whom the com-

nuuid would devolve on such an emergencj*, in the absence of the Presi-

dent. "Whether one officer, either of the militia, or of the Army of the

United States, to be settled according to military rank, should com-

mand the whole ; whether the corps must be commanded by their

respective officers, acting in concert as allied forces ; or what other

expedient should be adopted, are questions to be answered by others.

The undersigned regret, that the distance of the other justices [Jus-

tices Sedgwick and Tiiatciiek] of tlie Supreme Judicial Court renders

it impracticable to obtain their opinions seasonably upon the questions

submitted.

(Signed) Theop. Parsons.

Samuel Skavall.

Isaac Parkeu.

MARTIN V. MOTT.

Supreme Court of the United States. 1827.

[12 Wheat. 19 ]i-

Tlie Attorney-General and Coxe^ for the plaintiff in error ; D. T.

Ogden^ for the defendant in error.

Story, J. This is a writ of error to the judgment of the Court for

the Trial of Impeachments and the Correction of Errors of the State

of New York, being the highest court of that State, and is brought

here in virtue of the 25th section of the Judiciary Act of 1789, ch. 20.

The original action was a replevin for certain goods and chattels, to

which the original defendant put in an avowry, and to that avowry

there was a denmrrer, assigning nineteen distinct and special causes of

demurrer. Upon a joinder in demurrer, the Supreme Court of the State

gave judgment against the avowant ; and that judgment was affirmed b^'

the High Court to which the present writ of error is addressed.

The avowry, in substance, asserts a justification of the taking of the

goods and chattels to satisfy a fine and forfeiture imposed upon the

original plaintiff by a court-martial, for a failure to enter the service of

the United States aslrffiilitia man, when thereto required by the Presi-

dent of the United States, in pursuance of the Act of the 28tli of

February, 179.'), ch. 101. It is argued that this avowry is defective,

botii in substam^e and form ; and it will be our business to discuss the

most material of these objections ; and as to others, of which no par-

ticular notice is taken, it is to be understood that the court are of opin-

ion that the}' are either unfounded in fact or in law, and do not require

any separate examination.

For the more clear and exact consideration of the subject, it may be

1 The statement of facts is omitted.— Ed.
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necessary to refer to the Constitution of the United States, and some

of the provisions of the Act of 1795. The Constitution declares tliat

Congress shall have power " to provide for calling forth the militia,

to execute the laws of the Union, suppress insurrections, and repel

invasions;" and also ''to provide for organizing, arming, and disci-

plining the militia, and for governing such part of them as may be em-

plo3'ed in the service of the United States." In pursuance of this

authority, the Act of 1795 has provided, "that whenever the United

States shall be invaded, or be in iunninent danger of invasion from an}-

foreign nation or Indian tribe, it shall be lawful for the President of the

United States to call forth such number of the militia of the State or

States most convenient to the place of danger, or scene of action, as

he may judge necessary to repel such invasion, and to issue his order

for that purpose to such officer or officers of the militia as he shall

think proper." And like provisions are made for the other cases stated

in the Constitution. It has not been denied here that the Act of 1795 is

within the constitutional authorit}* of Congress, or that Congress may
not lawfully provide for cases of imminent danger of invasion, as well

as for cases where an invasion has actually taken place. In our opinion

there is no ground for a doubt on this point, even if it had been relied on,

for the power to provide for repelling invasions includes the power to

provide against the attempt and danger of invasion, as the necessar}'

and proper means to effectuate the object. One of the best means to

repel invasion is to provide the requisite force for action before the

invader himself has reached the soil.

The power thus confided b}' Congress to the President, is, doubtless,

of a ver}' higli and delicate nature. A free people are naturally jealous

of the exercise of military power ; and the power to call the militia into

actual service is certainly felt to be one of no ordinary magnitude. But it

is not a power which can be executed without a correspondent respon-

sibilit}'. It is, in its terms, a limited power, confined to cases of actual

invasion, or of imminent danger of invasion. If it be a limited power,

the question arises. In- whom is the exigenc}- to be judged of and de-

cided? Is the President tlie sole and exclusive judge whether the exi-

genc}' has arisen, or is it to be considered as an open question, upon

which every officer to whom the orders of the President are addressed,

may decide for himself, and equallj- open to be contested by ever\-

militia-man who shall refuse to obey the orders of the President? We
are all of the opinion that the authority to decide whether the exigency

has arisen belongs exclusive!}- to the President, and that his decision is

conclusive upon all other persons. "We tiiink that this construction neces-

sarily results from the nature of the power itself, and fi-om the manifest

object contemplated by the Act of Congress. The power itself is to be

exercised upon sudden emergencies, upon great occasions of state, and

under circumstances which may be vital to the existence of the Union.

A prompt and unhesitating obedience to orders is indispensable to the

complete attainment of the object. The service is a militar}- service,
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and the command of a military nature ; and in such cases, every dcla}-,

and every obstacle to an eflicient and innnediate compliance, necessarih'

tend to jeopard the public interests. While subordinate officers or

soldiei's are pausing to consider whether they ought to obey, or are

scrupulously weighing the evidence of the facts upon which the cotn-

mander-in-chief exercises the right to demand their services, the hostile

enterprise may be accomplished without the means of resistance. If

" the power of regulating the militia, and of commanding its sei-vices in

times of insurrection and invasion, are (as it has been em[)hatically said

thej- are) natural incidents to the duties of superintending the common
defence, and of watching over the internal peace of the confederacy "

('• The Federalist," No. 29), these powers must be so construed as to the

modes of their exercise as not to defeat the great end in view. If a

superior officer has a right to contest the orders of the President upon

his ow^n doubts as to the exigency having arisen, it must be equally the

right of e\'ery inferior officer and soldier ; and any act done by any per-

son in furtherance of such orders would subject him to responsibility in

a civil suit, in which his defence must finally rest upon his ability to

establish the fiicts by competent proofs. Such a course would be sub-

versive of all discipline, and expose the best-disposed officers to the

chances of ruinous litigation. Besides, in many instances, the evi-

dence upon which the President might decide that there is imminent

danger of invasion, might be of a nature not constituting strict tech-

nical proof, or the disclosure of the evidence might reveal important

secrets of state, which the public interest, and even safety, might im-

periously demand to be kept in concealment.

If we look at the language of the Act of 1795, every conclusion

drawn from the nature of the power itself is strongly fortified. The

-words are, " whenever the United States shall be invaded, or be in

imminent danger of invasion, &c., it shall be lawful for the President,

&c., to call forth such number of the militia, &c., as he may judge

necessary to repel such invasion." The power itself is confided to tlie

Executive of the Union, to him who is, by the Constitution, ''the com-

mander-in-chief of the militia, when called into the actual service of the

United States," whose duty it is to " take care that the laws be faith-

fully executed," and whose responsibility for an honest discharge of his

official obligations is secured by the highest sanctions. He is neces-

sarily constituted the judge of the existence of the exigency in the first

instance, and is bound to act according to his belief of the facts. If he

does so act. and decides to call forth the militia, his orders for tliis

purpose are in strict conformity with the provisions of the law ; and it

would seem to follow as a necessary consequence that every act done

by a subordinate officer, in obedience to such orders, is equally justi-

fiable. The law contemplates that, under such circumstances, orders

shall be given to carry the power into effect; and it cannot therefore

be a correct inference that any other person has a just right to disobey

them. The law does not provide for any appeal from the judgment of
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the President, or for any right in subordinate officers to review his de-

cision, and in effect defeat it. Whenever a statute gives a discretionary

poweiL to an}' person, to be exercised b}- him upon his own opinion of

certain facts, it is a sound rule of construction that the statute consti-

tutes him the sole and exclusive judge of the existence of those facts.

And, in the present case, we are all of opinion that such is the true

construction of the Act of 1795. It is no answer that such a power

may be abused, for there is no power which is not susceptible of abuse.

The remedj- for this, as well as for all other official misconduct, if it

sliould occur, is to be found in the Constitution itself. In a free gov-

ernment, the danger must be remote, since in addition to the high

qualities which the Executive must be presumed to possess, of public

virtue, and honest devotion to the public interests, the frequency of

elections, and the watchfulness of the representatives of the nation,

carry with them all the checks which can be useful to guard against

usurpation or w.anton tyranu}'.

Tliis doctrine lias not been seriously contested upon the present occa-

sion. It was indeed maintained and approved by the Supreme Court of

New York, in the case of Vanderheyden v. Young, 11 Johns. Rep. 150, '

where the reasons in support of it were most ably expounded by Mr.
Justice Spencer, in delivering tlie opinion of the court.

But it is now contended, as it was contended in that case, that not-

withstanding the judgment of the President is conclusive as to the

existence of the exigency, and ma^' be given in evidence as conclusive

proof thereof, yet that the avovvry is fatally- defective, because it omits

to aver that the fact did exist. The argument is that the power con-

fided to the President is a limited power, and can be exercised onl^' in

the cases pointed out in the statute, and therefore it is necessary to

aver the facts which bring the exercise within the purview of the stat-

ute. In short, the same principles are sought to be applied to the

delegation and exercise of this power intrusted to the Executive of the

nation for great political purposes, as might be applied to the humblest

officer in the government, acting upon the most narrow and special au-

thority. It is the opinion of the court that this objection cannot be

maintained. When the President exercises an authority' confided to

him by law, the presumption is that it is exercised in pursuance of law.

Every public officer is presumed to act in obedience to his duty, until

the contrary is shown ; and, a fortiori, this presumption ought to be

favorably applied to the chief magistrate of the Union. It is not neces-

sary to aver that the act which he ma}- rightfully do was so done. If the

fact of the existence of the exigenc}- were averred, it would be travers-

able, andj^f course might be passed upon by a jury; and thus the

legality of the orders of the President would depend, not on his own
judgment of the facts, but upon the finding of those facts upon tlie

proofs submitted to a jur}'. This view of the objection is precisely the

same which was acted upon by the Supreme Court of New York, in

the case alreadj' referred to, and, in the opinion of this court, with

entire legal correctness, . . .
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Upon the whole, it is the opinion of the court that the judgment of

the Court for the Tiial of Impeachments and the Correction of P^rrors

ought to be reversed, and that the cause be remanded to the same

court, with directions to cause a judgment to be entered upon the

pleadings in favor of the avowant.

OPINION OF THE JUSTICES

Of the Supreme Judicial Court of Massachusetts. 1859.

[14 Gray, 614.] i

Ox the 13th of December, 1859, it was ordered by the Governor and

Council tliat the opinion of the justices of the Supi-eme Judicial Court

be required upon the following questions :
—

" Whether the Legislature of this Commonwealth can constitution-

ally provide for the enrolment in the militia of any person, other than

those einiinerated in the Act of Congress approved May 8th, 1792, en-

titled ' an Act more effectually- to provide for the national defence In-

establishing an uniform militia throughout the United States'?

" Whether the aforesaid Act of Congress, as to all matters therein

provided for, and except as amended by subsequent Acts, has such

force in this Commonwealth, independentl}- of, or notwitlistanding an}'

State legislation, tliat all officers under the State government, civil and

militaiy, are bound by its provisions?"

The undersigned, justices of the Supreme Judicial Court, having

considered the above stated interrogatories, propounded to them In- the

Governor and Council, do hereby-, in answer thereto, respectfully sub-

mit the following opinion :
—

We are first, as preliminary to any direct answer to the inquiries, to

consider wliat the militia was, as understood in the Constitution and

laws, both of this Commonwealth and of the United States. It was an

institution, not only theoretically known, but practically adopted and

carried into effect, in all the colonies and provinces before the Revolu-

tion, and even before the formation of a Congress for any purpose.

The utility and capabilities of this institution for military purposes had
been put to a severe test by the events of the Revolution, and were
well undei'stood before either of these Constitutions was adopted.

Prior to the Revolution, the establishment and control of this insti-

tution was within the jurisdiction of the respective Colonial and Pro-

vincial governments, because these were the only local governments
acting directly upon the rights and interests of the inhabitants within

their respective territorial limits. It was constituted by designating,

* Compare Houston v. Moore, 5 Wheat. 1 (1820). — Ed.
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setting apart, and putting in military array, under suitable military

officers, all the able-bodied male inhabitants of the province, with

certain specified exceptions, and was held in readiness upon certain

exigencies, and in the manner provided by law, to act under military

orders as a military armed force. It was the constituting of a citizen

soldiery, in contradistinction to a regular or standing army. Such

liaving been the jurisdiction of the several Provincial governments, it

naturally devolved upon the respective State governments after the

Declaration of Independence, and during the earlier years of the revo-

lutionary war. During that period, all were acting under the articles

of confederation, which was rather a league between the States for

mutual defence, than a government acting directly upon the people of

those States.

The Constitution of Massachusetts was adopted and went into opera-

tion in 1780. It recognized the militia as an essential department of

the constitution of its government, and provided for the enrolment of

the men, the appointment of the officers, their duties and powers, with

all the details to give efflcienc}' to this cherished arm of defence, and

declaring its proper subordination to the civil power. It also, in the

Declaration of Eights, distinctly declared the right of the people to

bear arms. But this Constitution, recognizing the existence of the

articles of confederation between the States, and the powers thereby

vested in the Congress of the United States, and possibly anticipating

important changes therein, reserved from the State governments all

powers then vested, or which might afterwards be constitutionality

vested, in Congress.

Several years afterwards, in 1789, the Constitution of the United

States, having been adopted by the required number of States, includ-

ing Massachusetts, went into operation, and became the law of the

land. This system was founded upon an entirely' different principle

from that of the confederation. Instead of a league among sovereign

States, it was a government formed b\' the people, and to the extent

of the enumerated subjects, the jurisdiction of which was confided to

and vested in the general government, acting directly upon the people.

'• We the people," are the authors and constituents ; and " in order to

form a more perfect union " was the declared purpose of the constitu-

tion of a general government.

It was a bold, wise, and successful attempt to place the people under

two distinct governments, each sovereign and independent within its

own sphere of action, and dividing the jurisdiction between them, not

by territorial limits, and not liy the relation of superior and subordi-

nate, but classifying the subjects of government and designating those

over which each has entire and independent jurisdiction. This object

the Constitution of the United States proposed to accomplish by a spe-

cific enumeration of those subjects of general concern in which all

have a genei'al interest, and to the defence and protection of which the

undivided force of all the States could be brought promptly and

directly to bear.
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Some of tliese were our relations with foreign powers,— war and

peace, treaties, foreign commerce and commerce amongst the several

states, with others specifically enumerated ; leaving to the several

States their full jurisdiction over rights of person and property, and, in

fact, over all other subjects of legislation, not thus vested in the

general government. All powers of government, therefore, legislative,

executive, and judicial, necessary to the full and entire administration

of government over these enumerated subjects, and all powers neces-

sarily incident thereto, are vested in the general government ; and all

other powers, expressly as well as b^- imi)lication, are reserved to the

States.

This brief and comprehensive view of the nature and character of the

government of the United States, we think, is not inappropriate to this

discussion, because it follows as a necessar}' consequence that, so far as

the government of the United States has jurisdiction over any subject,

and acts thereon within the scope of its authority, it must necessarily

be paramount, and must render nugatory all legislation by any State,

•which is repugnant to and inconsistent with it. There may, perhaps,

in some few cases, be a concurrent jurisdiction, as in case of direct

taxation of the same person and property ; but until it shall practicalh'

extend to a case where there may be an actual interference, by seizing

the same property at the same time, the exercise of tlie powers by the

one is not, in its necessary effect, exclusive of the exercise of a like

power by the other; but in such case they are not repugnant. That

one must be so paramount, to prevent constant collision, is obvious
;

and, accordingly, the Constitution expressly provides that the Consti-

tution and all laws and treaties, made in pursuance of its authority,

shall be the supreme law of the land.

Assuming that such was the manifest object of the people of the

United States, and of the several States respectively, in establishing

the two distinct governments in each State, we proceed to the more

direct consideration of the questions propounded.

The establishment of a militia was manifestly intended to be effected

by arranging the able-bodied men in each and all the States in

military array, arming and placing them under suitable officers, but

witliout forming them into a regular standing army, to be ready as the

exigency should require, to defend and protect the rights of all, whether

placed under the administration of the local or general government, to

be called out by either in the manner and for the purposes determined

by the Constitution and laws of either. It was one and the same

militia, for both purposes, under one uniform organization and disci-

pline, and to be commanded b}' the same officers. Were it otherwise,

were the general and the State governments to have their own militia,

the results would have been that there would be, within the bosom
of each State, a large embodied military force, not by its organization

amenable to the laws or subject to the orders of the State government;

and also a similar force, on which the general government would have
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no right to call for aid, to repel invasion, suppress insurrection, or

execute the laws ; a state of tilings, not only rendering each to a great

extent inefficient and powerless, but also entirely destructive of that

harmony' and union which were intended to characterize the combined
action of both governments. We find, therefore, that the functions of

both are called into activity in constituting this military force and
carrying it into i)ractical operation.

The Constitution of tiie United States having charged the general

government with the administration of the foreign relations of the

whole Union, and the military defence of the whole, provides (art. 1,

§ 8), ''The Congress shall have power to provide for calling forth the

militia to execute the laws of the Union, suppress insurrections, and
repel invasion ; to provide for organizing, arming, and discipliuing the

militia, and for governing such part of them as ma}' be employed in

the service of the United States, reserving to the States respectively

the appointment of the officers, and the authority of training the militia

according to the discipline prescribed by Congress."

"Organizing" obviously includes the power of determining w-ho shall

compose the body known as the militia. The general principle is, that

a militia shall consist of the able-bodied male citizens. But this de-

scription is too vague and indefinite to be laid down as a practical rule
;

it requires a provision of positive law to ascertain tiie exact age, which

shall be deemed neither too young nor too old to come within the

description. One bod}' of legislators might think the suitable ages

would be from 18 to 45, others from 16 to 30 or 40, others from 20 to

50. Here the power is given to the general government to fix the age

precisely, and thereby to put an end to doubt and uncertainty ; and tlie

power to determine who shall compose the militia, when executed,

equall}' determines who shall not be embraced in it, because all not

selected are necessaril}' excluded.

The question upon the construction of this provision of the Consti-

tution is, whether this power to determine who shall compose the

militia is exclusive . And we are of opinion that it is. A power,

when vested in the general government, is not only exclusive when it

is so declared in terms, or when the State is prohiI)ited from the exer-

cise of the like power, but also when the exercise of the same power by
the State is superseded and necessaril}- impracticable and impossible

after its exercise by the general government. For instance, when the

general government have exercised their power to establisii a uniform

system of bankruptcy', tliat is, laws for sequestering and administering

the estate of a living insolvent debtor ; when one set of commissioners
and assignees of such estate have taken possession of property witii

power to sell and dispose of it, and distribute the proceeds ; another

set of officers, under another law, cannot take and dispose of the same
propert}'. The one power is necessarily repugnant to the other ; if one
is paramount, the other is void. "\Vc think the present case is similar.

The general government having authorit}' to determine who shall and
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who nifvy not compose tlie militia, and having so determined, the State

"overnuK'nt has no legal aiitliority lo prescribe a dilferent enrolment.

This power was early carried into execution by the Act of Congress

of May, 1792, being an "Act more effectually to provide for the

national defence by establishing an uniform militia throughout the

United States." Tliis Act specially directs wlio shall be, and by neces-

sary implication, who may not be enrolled in the militia. This is

strengthened by a provision that each State ma}' by law exempt per-

sons embraced in the class for enrolment, according as the peculiar

form and particular organization of its separate government may
re(|uire ; but there is no such provision for adding to the class to

be enrolled.

AVe are therefore of opinion that the legislature of this Common-
wealth cannot constitutionallv provide for the enrolment in the militia

of an}' persons other than those enumerated in the Act of Congress of

May, 1792, hereinbefore cited.

We do not intend, by the foregoing opinion, to exclude the exist-

ence of a power in the State to provide by law for arming and equip-

ping other bodies of men, for special service of keeping guard, and

malving defence, under special exigencies, or otherwise, in any case not

coming witliin the prohibition of that clause in the Constitution, art. 1,

§ 10, which withholds from the State the power to " keep troops ;
" but

such l)odies, however armed or organized, could not be deemed any

part of " the militia," as contemplated and understood in the Constitu-

tion and laws of Massachusetts and of the United States, and, as we
understand, in the question propounded for our consideration.

Nor is this question, in our opinion, affected by the second article of

the amendments of the Constitution, of the following tenor: "A well

regulated militia being necessary to the security of a free State, the

right of the people to keep and bear arms shall not ])e infringed."

This, like similar provisions in our own Declaration of Rights, de-

clares a great general right, leaving it for other more specific constitu-

tional provision or to legislation to provide for the preservation and

practical security of such right, and for influencing and governing the

judgment and conscience of all legislators and magistrates, who are

thus required to recognize and respect such rights.

In answer to the second question proposed, we are of opinion that

the Act of Congress above cited, as to all matters therein provided for,

except so far as it may have been changed by subsequent Acts, has

such force in this Commonwealth, independently of, and notwithstand-

ing any State legislation, that all ofhcers under the State government,

civil and militar)", are bound by its provisions.

Lemuel Shaw,
TlTERON MeTCALF,

George T. Bigelow,

Pliny Merrick,

Ebenezer R. Hoar.
Boston, December 23, 1859.
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TARBLE'S CASE.

Supreme Court of the United States. 1871.

[13 Wall. 397.]

Error to the Supreme Court of Wisconsin.

Tliis was a proceeding on habeas corpus for the discharge of one

Edward Tarble, held in the custody- of a recruiting officer of the United

States as an enlisted soldier, on the alleged ground that he was a minor,

under the age of eighteen years at the time of his enlistment, and that

he enlisted without the consent of his father.

The writ was issued on the 10th of August, 18G9, by a court commis-

sioner of Dane County, Wisconsin, an officer authorized by the laws of

that State to issue the writ of habeas corpus upon the petition of parties

imprisoned or restrained of their liberty, or of persons on their behalf.

It was issued in this case upon the petition of the father of Tarble, in

wdiich he alleged tliat his son, who had enlisted under the name of

Frank Brown, was confined and restrained of his libert3- by Lieutenant

Stone, of the United States army, in the city of Madison, in that State

and count}' ; that the cause of his confinement and restraint was that he

had, on the 20th of the preceding Jul}*, enlisted, and been mustered into

the military service of the United States ; that he was under the age of

eighteen years at the time of such enlistment ; that the same was made
without the knowledge, consent, or approval of the petitioner ; and

was, therefore, as the petitioner was advised and believed, illegal;

and that the petitioner was lawfully entitled to the custod}', care,

and services of his son. . . .

The commissioner, after argument, held that the prisoner was
illegally imprisoned and detained by Lieutenant Stone, and com-
manded that officer forthwith to discharge him from custody.

Afterwards, in September of the same year, that officer applied to

the Supreme Court of the State for a certiorari, setting forth in his

application the proceedings before the commissioner and his ruling

thereon. The certiorari was allowed, and in obedience to it the pro-

ceedings had before the commissioner were returned to the .Supreme

Court. These proceedings consisted of the petition for the writ, the

return of the officer, the reply of the petitioner, and the testimony,

docnmentarj- and parol, produced before the commissioner.

Upon these proceedings the case was duly argued before the Su-

preme Court, and in April, 1870, that tribunal pronounced its judg-

ment, affirming the order of the commissioner discharging the prisoner.

This judgment was now before this court for examination on writ of

error prosecuted by the United States. . . .

Mr. B. H. Bristoiv, Solicitor-General, for the United States.

Mr. Justice Field, after stating the case, delivered the opinion of

the court, as follows :—
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The in)i)Oitant question is presented by this ease, whether a State

couit comniissioner has jurisdiction, upon habeas corpus, to inquire

into the validity of the enlistment of soldiers into the military service

of the United States, and to discharge them from such service when,

in his judgment, their enlistment has not been made in conformit}' with

the laws of the United States. The question presented may be more

generally stated thus : Whether any judicial officer of a State has juris-

diction to issue a writ of habeas corjjus. or to continue proceedings

under the writ when issued, for the discharge of a person held under

the authority, or claim and color of the authority, of the United States,

by an officer of that government. For it is evident, if such jurisdiction

may be exercised by any judicial officer of a State, it may be exercised

by the court commissioner within the county for which he is appointed

;

and if it may be exercised with reference to soldiers detained in the

military service of the United States, whose enlistment is alleged to

have been illegally made, it may be exercised with reference to persons

employed in any other department of the public service when their illegal

detention is asserted. It may be exercised in all cases where parties

are held under the authority of the United States, whenever the in-

validity of the exercise of that authority is affirmed. The jurisdiction,

if it exist at all, can only be limited in its ai)plication by the legislative

power of the State. It may even reach to parties imprisoned under

sentence of the national courts, after regular indictment, trial, and con-

viction, for offences against the laws of the United States. As we read

tlie opinion of the Supreme Court of Wisconsin in this case, tliis is the

claim of authority asserted by that tribunal for itself and for the judicial

officers of that State. It does, ind.eed, disclaim any right of either to

interfere with parties in custody, under judicial sentence, when the

national court pronouncing sentence had juiisdiction to try and punish

the offenders, but it asserts, at the same time, for itself and for each of

those officers, the right to determine, upon habeas corpus, in all cases,

whether that court ever had such jurisdiction. . . .

It is in the consideration of this distinct and independent character of

the government of the United States, from that of the government of the

several States, that the solution of the question presented in this case,

and in similar cases, must be found. There are within the territorial

limits of each State two governments, restricted in their spheres of

action, but independent of each other, and supreme within their re-

spective spheres. Each has its separate departments ; each has its dis-

tinct laws, and each has its own trilninals for their enforcement. Neither

government can intrude within the jurisdiction, or authorize any inter-

ference therein by its judicial officers witli the action of the other.

The two governments in each State stand in tiieir respective spheres of

action in the same independent relation to each other, except in one

particular, that they would if their authority embraced distinct terri-

tories. That particular consists in the supremacy of the authority' of

the United States when any conflict arises between the two govern-
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mencs. The Constitution and the laws passed in pursuance of it, are

declared by the Constitution itself to be the supreme law of the laud,

and the judges of every State are bound thereb\% " anytliing in the Con-

stitution or laws of any State to the contrary' notwithstanding." When-
ever, therefore, any conflict arises between the enactments of tlie two

sovereignties, or in the enforcement of their asserted authorities, those

of the national government must have supremacy until tlie validity of

the different enactments and authorities can be finally determined by

the tril)nuals of the United States. Tiiis temporary supremacy until

judicial decision by the national tribunals, and the ultimate determina-

tion of the conflict by such decision, are essential to the preservation of

order and peace, and the avoidance of forcible collision between the two

governments. "The Constitution," as said b}' Mr. Chief Justice

Tane}', " was not framed merelv to guard the States against danger

from abroad, but chiefly to secure union and harmony at home ; and

to accomi)lish tiiis end it was deemed necessar\', when the Constitution

was frameil, that man\' of the rights of sovereignt3' which the States

then possessed should be ceded to the general government ; and that

in the sphere of action assigned to it, it should be supreme and strong

enough to execute its own laws by its own tribunals, without interrup-

tion from a State, or from State authorities." And the judicial power

conferred extends to all cases arising under the Constitution, and thus

embraces ever}' legislative Act of Congress, whether passed in {)ursu-

ance of it, or in disregard of its provisions. The Constitution is under

the view of the tribunals of the United States when any Act of Congress

is brought before them for consideration.

Such being the distinct and independent character of the two govern-

ments, within their respective spheres of action, it follows that neither

can intrude with its judicial process into the domain of the other, except

so far as such intrusion may be necessary on the part of the national

government to preserve its rightful supremacy in cases of conflict of

authorit}'. In their laws, and mode of enforcement, neither is respon-

sible to the other. How their respective laws shall be enacted ; how
the}' shall be carried into execution ; and in what tribunals, or by what

ofl!icers ; and how mucli discretion, or whether any at all shall be vested

in their officers, are matters subject to their own control, and in the

regulation of which neither can interfere with the other.

Now, among the powers assigned to the national government, is the

power " to raise and support armies," and the power " to |)rovide for

the government and regulation of tlie land and naval forces." Tlie

execution of these powers falls within tlie line of its duties ; and its

control over the subject is plenaiy and exclusive. It can determine,

without question from an\' State authority, how the armies shall lie

raised, whether by voluntary enlistment or forced draft, the ane at

which the soldier shall be received, and the period for whicli he shall

be taken, the compensation he shall be allowed, and the service to

which he shall be assigned. And it can provide the rules for the gov-
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oniinent Jind rcguUiliou of the forces after they are raised, define

what shall constitute military- offences, and prescribe their punishment.

No interference with the execution of this power of the national govern-

fT.'O^^ ^ i"^'"t i» tlie formation, oi'ganization, and government of its armies by

// anv State ollicials could be permitted without greatly impairing the

^ etliciency, if it did not utterly destroy, this branch of the public ser-

vice. Probably in every county and city in the several States there are

one or more officers authorized by law to issue writs of habeas coiyus

on behalf of persons alleged to be illegally restrained of their liberty ;

and if soldiers could be taken from the army of the United States, and

the validity of tlieir enlistment inquired into by any one of these officers,

such proceeding could be taken by all of them, and no movement could

be made by the national troops without their commanders being sub-

jected to constant annoyance and embarrassment from this source.

The experience of the late Rebellion has shown us that, in times of

great popular excitement, there may be found in every State large

numbers ready and anxious to embarrass the operations of the gov-

ernment, and easily persuaded to believe every step taken for the

enforcement of its authority illegal and void. Power to issue writs

of habeas corjms for the discharge of soldiers in the military service, in

'I^/^ia/J- the hands of parties thus disposed, might be used, and often would be

used, to the great detriment of the public service. In many exigencies

/^yi^-^^^'^^ 7~\be measures of the national government might in this way be entirely

/ ^ -hi l)ereft of their efficacy and value. An appeal in such cases to this

iM^ ^^^ court, to correct the erroneous action of tliese officers, would afford no

rj[A/t/i/yJV adequate remedy. Proceedings on habeas coijms are summary, and

/^^^
) /* the delay incident to bringing the decision of a State officer, through

C^ A^^ the highest tribunal of the State, to this court for review, would neccs;

^/ sarily occupy years, and in the mean time, where the soldier was dis-

/^j-i^CTp-^'"^^^ charged, the mischief would be accomplished. It is manifest that the

, (j/v^t^^o^^'"'' ^f ^''^® national government could not be exercised with energy

T\
*^"^^ efficiency at all times, if its acts could be interfered with and con-

-. ^iT trolled for any period by officers or tribunals of another sovereignty.

^lflAAX/^^\^^j^ It ig ti-ue similar embarrassment might sometimes be occasioned,

/ though in a less degree, bv the exercise of the authoritj' to issue the

(A^l^''^^ writ possessed b}- judicial officers of the United States, but the ability

! //A/lviT^^ ^*^ provide a speedy* remedy for any inconvenience following from this

source would always exist with the national legislature.

CJ*-^<-^f^ State judges and State courts, authorized b}- laws of their States to

n jutthjf\r i^s"G writs o^ habeas corpus, have undoubtedlv a right to issue the writ

K in any case where a party is alleged to be illegally confined w-ithin their

^L_ limits, unless it appear upon his application that he is confined nnderi
"^^y the authority, or claim and color of the authorit}', of the United States,

by an officer of that government. If such fact appear upon the appli-j

cation the writ should be refused.*,- If it do not appear, the judge ori

court issuing the writ has a rigiit to inquire into the cause of imprison-

ment, and ascertain by what authority the person is held within the

I



CHAP. XII.] tarble's case. 2303

limits of the State ; and it is tlie duty of the marshal, or other officer

having the custody of the prisoner, to give, by a proper return, infor-

mation in this respect. His return should be sufficient, in its detail of

facts, to show distinctly that the imprisonment is under the authority, or

claim and color of tlie authorit}', of the United States, and to exclude

the suspicion of imposition or oppression on his part. And tlie process

or orders, under which the prisoner is held, sliould be produced with the

return and submitted to inspection, in order that the court or judge

issuing the writ ma}' see that the prisoner is held by the officer, in good

faith, under the autliority, or claim and color of the authority, of

the United States, and not under the mere pretence of having such

authorit}-.

This right to inquire by process oi! habeas corpus, and the dut}' of the

officer to make a return, " grows necessaril}-," says Mr. Chief Justice

Tane}', " out of the complex character of our government and the exist-

ence of two distinct and separate sovereignties within the same territorial

space, each of them restricted in its power, and each within its sphere

of action, prescribed by the Constitution of the United States, independ-

ent of the other. But, after the return is made, and the State judge

or court judicially apprised that the part}' is in custod}' under the au-

thority of the United States, the}' can proceed no further. They then

know that the prisoner is within the dominion and jurisdiction of an-

other government, and that neither the writ of habeas corpus nor any

other process issued under State authority can pass over the line of

division between the two sovereignties. He is then within the dominion

and exclusive jurisdiction of the United States. If he has committed an

offence against their laws, their tribunals alone can punish him. If lie

is wrongfully imprisoned, their judicial tribunals can release him and

afford him redress."

Some attempt has been made in adjudications, to which our attention

has been called, to limit the decision of tliis court in Ableman v. Booth,

and The United States v. Booths to cases where a prisoner is held in

custody under undisputed lawful authority of the United States, as

distinguished from his imprisonment under claim and color of such

authority. But it is evident that the decision does not admit of any

such limitation. It would have been unnecessary to enforce, by any
extended reasoning, such as the Chief Justice uses, the position that

when it appeared to the judge or officer issuing the writ, that the pris-

oner was lield under undisputed lawful authority, he should proceed no

further. No Federal judge even could, in such case, release the party

from imprisonment, except upon bail when that was allowable. The
detention being by admitted lawful authority, no judge could set the

prisoner at liberty, except in that way, at any stage of the proceeding.

All that is meant by the language used is, that the State judge or State

court should proceed no furtlier when it appears, from the application

of the party, or the return made, that the prisoner is held by an officer

of the United States under what, in truth, purports to be the authority of
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the United States ; that is, an authority, the validity of which is to be

determined bv the Constitution and laws of the United States. If a

party thus held be illegally imprisoned it is for the courts or judicial

otticers of the United States, and those courts or officers alone, to grant

him release.

This limitation upon the power of State tribunals and State officers

furnishes no just ground to apprehend that the libert}" of the citizen

will thereby be endangered. The United States are as much interested

in protecting the citizen from illegal restraint under their authority, as

the several States are to protect him from the like restraint under their

authority, and are no more likely to tolerate an}' oppression. Their

courts and judicial officers are clothed with the power to issue the writ

of habeas corpus in all cases, where a part}- is illegally restrained of his

liberty by an officer of the United States, whether such illegality consist

in the character of the process, the authority of the officer, or the in-

validity of the law under which he is held. And there is no just rea-

son to believe that the}' will exhibit any hesitation to exert their power,

when it is properly invoked. Certainly there can be no ground for sup-

posing that their action will be less prompt and efficient in such cases

than woidd be that of State tribunals and State officers. In the 3Iatter

of Sererfj, 4 Clifford ; In the Matter of lieeler, Hempstead, 306.

It follows, from the views we have expressed, that the court commis-

sioner of Dane County was without jurisdiction to issue the writ of

habeas corpus for the discharge of the prisoner in this case, it appear-

ing, upon the application presented to him for the writ, that the prisoner

was held by an officer of the United States, under claim and color of the

authority of the United States, as an enlisted soldier mustered into the

military service of the national government ; and the same information

was imparted to the commissior.er by the return of the officer. The
commissioner was, both by the application for the writ and the return

to it, apprised that the prisoner was within the dominion and jurisdic-

tion of another government, and that no writ of habeas corpus issued

by him could pass over the line which divided the two sovereignties.

The conclusion we have reached renders it unnecessary to consider

how far the declaration of the prisoner as to his age, in the oath of

enlistment, is to be deemed conclusive evidence on that point on the

retm-n to the writ. Judgment reversed.

The Chief Justice, dissenting. I cannot concur in the opinion just

read. I have no doubt of the right of a State court to inquire into the

jurisdiction of a Federal court u|)on habeas corpus, and to discharge when
satisfied that the petitioner for the writ is restrained of liberty by the

sentence of a court without jurisdiction. If it errs in deciding the ques-

tion of jurisdiction, the error must be corrected in the mode prescribed
by the 2.5th section of the Judiciary Act ; not by denial of the right to

make inquiry.

I have still less doubt, if possible, that a writ of habeas corpus may
issue from a State court to inquire into the validity of imprisonment or
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detention, without the sentence of any court whatever, by an officer of

the United .States. The State court may err; and if it does, the error

ma\- be corrected here. Tlie mode has been prescribed and should be

followed.

To deny the right of State courts to issue the writ, or, what amounts

to the same thing, to concede the riglit to issue and to ileny the riglit to

adjudicate, is to den\" the right to protect the citizen by habeas corpus

against arbitrary imprisonment in a large class of cases ; and, I am
thoroughly persuaded, was never within the contemplation of the Con-

vention which framed, or the people who adopted, the Constitution.

That instrument expressly declares that " the privilege of the writ of

habeas coi'inis shall not be suspended, unless when, in case of rebellion

or invasion, the public safety may require it."

TYLER r. POMEROY et al.

Supreme Judicial Court of Massachusetts. 1864.

[8 Allen, 480.]

Tort against tlie selectmen of Washington and two other persons, to

recover damages for an assault and batteiy upon, and an unlawful arrest

and imprisonment of. the plaintiff. The defence was that the jilaintiff en-

listed as a volunteer in the military service of the United .States, as one
of the quota of tlie town of Washington ; that the selectmen duly re-

ceived him as such ; that they used no coercion upon the plaintiff*; and
that if an arrest of the plaintiff by either of the defendants should be

proved, it was made under the authority of the selectmen, as special

recruiting officers. . . .

The judge instructed the jury that, upon the evidence, the defendants
had no lawful authority to use force upon tlie plaintiff, in order to take

him to camp. . . .

The jury returned a verdict for the plaintiff, with Sir)0 87 damages ;

and the defendants alleged exceptions.

J. M. Barker {J. D. Colt & C. X. Emerson with him), for tlie de-

fendants.

//. L. Daires {M. Wilcox with hi-m). for the plaintiff.

Gray, J. Questions of the lawfidness of acts done under color of
military authority, in time of war, are among the most delicate and
important that can come before a court of justice, whose duty it is

equally to maintain the rightful powers of the government and to guard
the subject against unlawful violence. But when the decision becomes
necessary to the determination of the rights of the parties in a judicial

proceeding, they must be treated in the same manner as any other ques-
tion of law. . . .

VOL. II.— 145
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W:i.s the plaintiff, tlien, at tlie time of tlic acts of which he complains,

a soldier? The words ** enlist" and '•enlistment," in the law, as in

common usage, ma}' signify either the complete fact of entering into

the military service, or the first step taken b\- the recruit towards that

end. If this ambiguity is not borne in mind, the consideration of

this matter may degenerate into a disi)Ule about words. The question

before us is no ordinar}' one of the force, construction, or validity of a

contract — whether the plaintiff has made an agreement and broken it,

and is liable in damages for the breach ; but of a change of status—
whether by signing a particular paper, or by any other act, the plaintitT

has changed his condition, given up some of the rights of a private citi-

zen, and become amenable to military discipline. ( It becomes neces-

sary, therefore, to ascertain the boundary l)etween the civil and military

states, and to inquire what acts, by the principles of the common law or

the American constitutions, or bv express provision of statute, are re-

quired to change a citizen into a soldier. /By tracing the history of

the mode of enlisting soldiers under the law of England, out of which

our law grew, we shall be enabled more satisfactorily to answer this

question.

In the reigns of Edward I. and Edward II., soldiers for foreign wars

were obtained for the most part, either by calling out the king's feudal

tenants by knight service, or b}' compulsory levies under a claim of

prerogative. But the feudal service could not be required for more

than forty days out of the realm, and was thus useless for prolonged

wars upon the Continent ; and compulsoiT levies without consent of

Parliament were forbidden, as contrary to the common law, hy the Sts.

of 1 Edw. III., 8t. 2, c. 5, and 25 Edw. III., St. 5, c. 8. Edward III.,

therefore, during his wars with France, raised most of his armies under

a system which had been introduced in some degree in the reijzn of

Edward I., and continued in use until that of Henry VIII., by which

nobles, knights, or militar}- leaders covenanted with the king to serve

him in war for such a time with so many men, whose wages they re-

ceived from the king, and who covenanted in turn with their leaders

and received their wages from them, and were mustered before the

king's commissioners, and their names recorded. 1 Rot. Pari. 163 b,

164 a. 2 lb. 62 b, 6.3 a, 108 6, 329 a. Cotton Ab. Rec. 10, 11, 24, 35,

439, 440. St. 5 Rich. II., St. 1, c. 10. 3 Selden's Works, 1957. Co.

Litt. 68 &-71 a, and Hargravc's notes. 2 In.st. 528, 529. 3 Inst. 86.

1 Hale, P. C. 672, 673, 677. 1 Hallam's Middle Ages, c. 2, part 2

(10th ed.), 260-265. 2 Hallam's Const. Hist. Eng. c. 9 (7th ed.)

129-133.

By the law of England during the same period, upon certificate of

a captain that any of his soldiers, after receiving wages of the king

through him for foreign military service, would not go, writs issued out

of chancery to the sheriffs or to sergeants at arms to arrest such soldiers

and bring them into the chancery or before the king in council. See in

the Register the writ De arrestando ipsum qui pecuniam recepit ad p)rO'
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ficiscendum in ohsequium regis et non est pi'ofectus, and the wiit Ad ca-

piendum conductos ad p?'oJicisce)idum in obsequlam, qui cnptis vadiis ad

dictum ohsequium venire non curaoeri/it. Reg. Brev. 24, 191. " And
this," sa^-s Lord Coke, in his commentary on Magna Charta, " is lex

ierrce. by process of law, joro defensione regis et regni.'" 2 Inst. 53.

Both of these writs were founded upon the soldier's having once actually

submitted himself to his military leader, and alleged that he had re-

ceived from his leader the king's monej'. The statement, therefore, of

Lord Coke, in his Fourth Institute, that the writ Ad capiendum con-

ductos ad proficiscandum lies by the common law " if an}' soldier liave

covenanted to serve the king in his war, and appear not at the time

and place appointed," which at first sight might seem to imply that

receipt of wages was unnecessar\' to fix the military character, must on

the contrary be deemed to assume the pa3ment of money as essential to

bind the contract. 4 Inst. 128, 129.

The practice of enlisting soldiers in this manner was recognized, and

the departure from their captains, without license from them, of soldiers

who had thus received part of their wages, " and so have mustered and

been entered of record the king's soldiers before his commissioners, for

such terms for which their masters have indented," declared felony, by

St. 18 Hen. VI. c. 19. The St. of 7 Hen. VII. c. 1, extended this to

"any soldier, being no captain immediately retained with the king,

which hereafter shall be in wages and retained, or take any prest, to

serve the king upon the sea, or upon the land beyond the sea," to

which the St. of 3 Hen. VIII. c. 5, § 2, b}' inserting " or" between
" land" and " beyond," added within the realm; and also substituted

" license of the king's lieutenant there " for that of the captain of the

soldiers. Resolves concerning Soldiers, Hutton, 135. The St. of 18

Hen. VI. was declared b}- St. 5 Eliz. c. 5, § 18 (or § 27), to extend to

all mariners and gunners '' having taken prest or wages " to serve the

Crown upon the sea. All these statutes required actual receipt of money
by the soldiers, as well as departure from their captains, to constitute

desertion. lUit the St. of 2 & 3 i:dw. VI. e. 2 (repealed by St. 1 Mary,

c. 1, and revived by St. 4 & 5 P. & M. c. 3), punished desertion b}- an}'

soldier " serving the king in his wars."

In the reign of Elizabeth, after the mode of raising soldiers through

indenture with their captains had fallen into disuse, all the judges of

England held that the St. of Edw. VI. applied only to soldiers who had

served in actual war; but that soldiers who had been pressed (prest, in

the original Law French) and taken wages to serve against the Irish

rebels, and were on the way towards Ireland, and before the}- actually

served in the war, departed from their captains without license, were

guilty of felony under the Sts. of Hen. VII. and Hon. VIII. ; and ac-

cording to this opinion many soldiers were condemned and executed.

Case of Soldiers, 2 Anderson, 151 ; s. c. 6 Co. 27 a.

It appears from these reports that the soldiers in question had been

impressed to serve. Lord Hale was of opinion thatprcs/, as applied in
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these statutes to the money received, did not necessarily imply that the

service was compulsory ; but that " in truth it was imprest money,

pnestitiu/n, or the earnest of the contract between the king by the cap-

tain and soldiers." 1 Hale P. C. 675, 677. And he was clear that, in

order to make a felony under the 8ts. of Hen. VII., Hen. VIII., and

Eliz., it must be alleged and proved, " 1. That either they received

wages, or took p/-6.s< to serve the king upon sea or land ; 2. That he

that thus imprested them was commissioned b}- the king so to imprest

them." lb. 679. In those times, much weight was given to the pay-

ment of part of the consideration money of any agreement by way of

earnest to bind the bargain, a vestige of which is still found in the pi'o-

visiou of the statute of frauds concerning the sale of goods of considei'-

able value without a written memorandum, which has come down to us

from the English statute passed in the reign of Charles II., in the framing

of which Lord Hale is said to have taken part.

The decision of the judges in the reign of P^lizabeth upon the statutes

of soldiers is further explained by an opinion given by their successors

to Charles I. upon the question whether soldiers were guilty of felon}'

under the Sts. of Hen. VII. and Hen. VIII., who had taken pay, and

(as slated in the report by one of the judges) been enrolled, or (as an-

other has it) made an agreement with the deputy-lieutenant tliat a cer-

tain conductor should lead them to the place of rendezvous, and w-ere

accordingly delivered to the conductor to be brought to the sea side,

and then withdrew themselves and ran awa}' without license. A ma-

jority of the judges (Hutton, Croke, and Yelverton, dissenting) wei'e

of opinion that such a conductor, althougli holding no military rank,

was a captain within these statutes. It may well be doubted whether

this was not too harsh a construction ; and the opinion of the judges of

that reign in favor of the Crown against the subject is not of the iiighost

authority, especially with such a weiglity dissent. But the deputy-lieu-

tenant here mentioned was " the king's lieutenant" mentioned in the

St. of Hen. VIII. above cited, perhaps the lord lieutenant of the count}',

in eitlier aspect a purely military officer. 2 Ilallam's Const. Hist. Eng.

c. 9 (7tli ed.), 134. And even those twelve judges " unanimously agreed,

that if one takes press money, and when he should be delivered over he

withdraw himself, this is not felony, althougli he is hired and retained

to serve." Resolves concerning Soldiers, Hutton, 134; s. c. Cro. Car.

71. Tills opiuion puts it beyond doubt that soldiers must have both

received money and come under actual command of a leader, to warrant

their punishment as deserters under those statutes. And Judge Jenkins

says. " It seems that these statutes are only a declaration of the connuon

law"' Jenk. 271.
j

As lately as the reign of Charles II., the greatest lawyers in England
overlooked the distinction between martial and military law — between

tlie niilitary rule, not limited to the arm}-, which prevails in time of war,

when the civil laws have lost their force, and the militaryjdis^jpliiie,

necessary to the government of an army at all times ; and punislunent
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by military authority in time of peace, even of the king's soldiers, was

hardly allowed. 1 Hale's Hist. Com. Law (5th ed.), 54, 5G. Ekins

V. Newman. T. Jones, 147. James II. indeed established articles of

war for the government of his troops. 14 Law Mag. 4. But he was

obliged to resort to the courts of law and the statutes already cited for

the punishment of deserters ; and this at a time when he could and did

arbitrarily remove half of the judges of the King's Bench for refusing to

order a deserter thus convicted in one count}- to be illegall}' executed in

another. The King v. Beal, 3 Mod. 124 ; s. c. nom. The King v. Dale^

2 Show. 511 ; s. c. 12 Howell's State Trials, 262, note.

After the accession of William and Mary, a standing army being found

necessary. Parliament retained the control of it by establishing it for

only a year at a time ; and these annual acts first made mutiny and

desertion punishable at the sentence of a court-martial in time of peace,

and are therefore known as the Mutiny Acts. The earliest of these was

limited to persons ''being in their'lnajesties' service in the army, and

being mustered and in pay as an officer or soldier." St. 1 W. & M.

c. 5, § 2. This clause was re-enacted in the same form, thus requiring

both mustering and pay to constitute the military character, until early

in the following reign, wheneither was made sufficient, and the Act ex-

tended to "evei'y person being in her Majesty's service in the army, or

mustered or in pay as an officer, or listed or in pay as a soldier." Sts.

6 Anne, c. 18 (often cited as 5 & 6 Anne, c. 16), § 2 ; 7 Anne, c. 4.

But within five years after the passage of the first Mutiny Act, a sec-

tion was inserted providing that no person should be "esteemed a listed

soldier, or be subject to any of the pains or penalties of this Act, or any

other penalt}' for his behavior as a soldier," unless he should before a

civil magistrate " declare his free consent to be listed or mustered as a

soldier, before he should be listed or mustered or inserted on any mus-

ter roll of a regiment, troop, or company." St. 5 & 6 W. & M. c. 15,

§ 2. And the law of England has since by similar provisions required

either enlistment by a militar}^ officer, with full opportunity to reconsider

and retract, in the case of a soldier, or actually being mustered or com-

missioned in the case of an officer, to subject either to military discipline
;

allowing, however, the alternative of being in pa}' to avoid the necessity

of discussing the nature of the engagement or mode of contracting it.

See Methuen v. Martin, Sayer, 107 ; Grant v. Gould, 2 H. Bl. 103,

104; 1 McArthur on Courts Martial, 195, 196; Bradley v. Art/mr,

4 B. & C. 308; Walton v. Garin, 16 Q. B. 48; Thomson's Military

Forces of Great Britain, 92, & seq. That the original enlistment of a

recruit, or payment of money to him, must be made by some person

having the necessar}' military' authority, in order to justif}' forcibly re-

straining him, is shown b}' the case in which a drummer, who had no

lawful power to enlist recruits, upon being urged by a man to enlist

him, gave him a shilling for that purpose ; the man afterwards at-

tempted to escape, and was opposed b}' the drummer and a private

soldier with him, and the latter stabbed one who was assisting the
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escape ; and the twelve judges held that he was liable to indictment for

wilful stubbing. Jiex v. Zouffdoi, Kiiss. & Ky. 228.

The articles of war, reported by a counnittee of which Adams and

Jetferson were members, and established by the Congress of the Con-

federation in 1776, within three months after the Declaration of Amer-

ican Independence, substantially ado[)ted the provisions of the P^nglish

Mutinv Acts; and required every recrnit to be enlisted by a militar}-

officer and taken before a civil magistrate and there have the articles

of war read to him and take the oath of allegiance and service
;
^et

allowed the receipt of pay from the government to be conclusive evi-

dence of enlistment; and declared that " all officers and soldiers who,

having received pay, or having been duly enlisted in the service of the

United States, shall be convicted of having deserted the same, shall

suffer death or such other punishment as by sentence of a court-martial

shall be inflicted;" and that these articles "are to be read every two

months at the head of every regiment, troop, or company, mustered or

to be mustered in the service of the United States ; and are to be duly

observed and exactly obeyed by all officers and soldiers who are or

shall be in the said service." Articles of War of September 20, 177G,

§ 3, art. 1
; § 6, art. I ; § 18, art. 1 ; 2 Journals of Congress, 367, 369,

380. 3 John Adams's Works, 83, 84.

After all powers of war and peace had been granted by the Consti-

tution to the national government, the Congress of the United States

established similar articles. U. S. St. 1806, c. 20, arts. 10, 20, 101,

2 U. S. Sts. at Large, 361, 362, 371. The oath was permitted, by the

St. of 1806, to be taken before the judge advocate, and by the St. of

1861, c. 42, § 11, before any commissioned officer of the army. 12

U. S. Sts. at Large, 289. Taking the recruit before the civil magis-

trate is thus dispensed with, but his engagement with a mihtary officer

is essential.

It was argued that the tenth article of war, which provides that

" every non-commissioned officer or soldier who shall enlist himself

in the service of the United States," shall have the articles of war read

and the oath administered to him, shows that the oath can be adminis-

tered to none but soldiers, and therefore the recruit must be a soldier

before the oath could be administered to him. But it might equally

well be contended that the use of the words " every soldier who shall

enlist himself," instead of " shall have enlisted himself," shows that

he must be a soldier before he enlists. The description of the re-

cruit as a " non-commissioned officer or soldier" in this article is not

intended to denote what he is already, but what he will be when his en-

listment is complete.

A statute was passed near the close of the last war with England,

authorizing recruiting officers of the army to enlist any one between the

ages of eighteen and fifty years, "which enlistment shall be absolute

and binding upon all persons under the age of twentj'-one j'ears as well

as upon persons of full age, such recruiting officers having complied
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with all tlie regulations of the law regulating the recruiting service."

U. S. St. 1814, sess. 3, c. 10, 3 U. S. Sts. at Large, 146. That statute

did not undertake to fix wliat should constitute an enlistuient, but re-

ferred for that to the previous laws. The object of the provision just

quoted was simply to enable minors to be held like persons of full age ;

and the statute has always been considered as having been repealed by

the Act passed at the same session, fixing the military peace establish-

ment of tlie United States. U. S. St. 1815, c. 7i), lb. 22o. IJx ^^ar^e

Kimball, 9 Law Reporter, 502, 503.

In addition to the power to raise, support, and regulate armies, Con-

gress is vested by tlie Constitution with authority to provide for organiz-

ing, arming, and disciplining the militia, for calling them into the service

of the United States to execute the laws of tiie Union, to suppress in-

surrections and repel invasions, and for governing them when employed

in the national service. Under this power to organize. Congress has

the exclusive power of determining who shall constitute the militia

:

and all persons coming within tlie class defined b}' Congress are mem-

bers of the militia, without any act of their own. Opinion of Justices,

14 Gray, 614. Commonwealth v. Cushing^ 11 Mass. 71. Whitmore

V. Sanborn, 8 Greenl. 310, U. S. St. 1862, c. 201, 12 U. S. Sts. at

Large, 597. Signing an enlistment list is not required to make thera

militia, and does no more than ascertain the particular company in

wliich the\- shall serve, and perliaps estop the signers to claim exemp-

tion afterwards. Decisions or statutes, like those cited by the defend-

ants, that such a signing is evidence of enlistment in a volunteer militia

company, have tlierefore no bearing upon the question of wliat consti-

tutes a soldier of the United States. BvMen v. Baker, 8 Greenl. 391.

Gen. Sts. c. 13, § 18.

A nearer analog}' may be found in the entry of the militia into the

service of the Union, when called out b}' Congress. This is well settled

by the decisions of the Supreme Court of the United States to be upon

their arrival at the place 'of rendezvous, and not before. Houston

v. Moore, 5 Wheat. 20, 36, 53, 61. Martin v. 3Iott, 12 Wheat. 15.

Some of the reasons given !)>' the justices appl}' with great force to the

case before us. " The arrival of the militia at the place of rendezvous,"

said Mr. .Justice Washington, "• is the terminus a quo the service, the

pay, and subjection to the articles of war are to commence and continue.

If the service, in particular, is to continue for a certain length of time

from a certain day, it would seem to follow, almost conclusively, that the

service commenced on that, and not on some prior day." 5 Wheat. 20.

Mr. Justice Stor}' added, " It would seem almost absurd to say that those

men, who have performed no actual service, are yet to receive pay ;

that they are ' employed,' when the}' refuse to be employed in the pub-

lic service ; that they are ' acting ' in conjunction with the regular forces

or otherwise, when the}' are not embodied to act at all ; or that they are

subject to the articles of war as troops organized and employed in the

public service, when they have utterly disclaimed all military organiza-
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tioii and obedience. There are the strongest reasons to believe that by

eni[)]oyment ' in tlie service,' or, as it is sometimes expressed, ' in the

actual service ' of the United States, sometliing more must be done

than a mere calling forth of the militia ; that it includes some act of

organization, mustering, or marching, done or recognized." lb. 63.

Attorney-General Legare, in an opinion to the Secretary of War in

1841, on the payment of the Florida n)ilitia, expressed like views, say-

ing, "It is only when called out into actual service that the militia are

sul)jected to the exclusive control of the Federal authorities. Until

detachments from it have been actually mustered, to be subjected in a

solemn and authentic form to the aiticles of war, as in the parallel case

of voluntary enlistment, the body of the people, armed and disciplined

in self-defence (for that is the definition of the militia), stand in all

respects upon the same footing as in any other of their great political

relations. Nor will an3-thing short of this formal dedication, so to

express it, of portions of it to military responsibilities, and actual

embodying of them into masses, under the rules and regulations of

war, constitute them a part of the Fedei-al army." 3 Opinions of

Attorneys-General, 691.

The standing army of the United States has always been inconsider-

able in number, and the policy of the government has not favored sud-

den increase and decrease of the regular forces. The power of calling

out the militia has been exercised for short periods, both in order to

avoid unnecessaril}' disturbing the usual occupations of the citizens, and

because the militia were unfitted for long service. Congress, therefore,

whenever tlicre has been need of an unusually large militarj- force, has

resorted to an intermediate method of obtaining soldiers, by authorizing

the President to accept the services of volunteers, eitlior for a particular

war, or for a period estimated by the probable duration of hostilities.

The government thus appeals directly to the patriotism of the people,

relying upon the fundamental principle of society, the mutual obligation

of protection and support, which is exi)ressed in the simplest words and

the closest connection in our own Declaration of Rights. " P^ach indi-

vidual of the society has a right to be protected by it in the enjoy-

ment of life, liberty, and property, according to standing laws. lie is

ol)liged, consequontl}', to contril)ute his share to the expense of tiiis

protection ; to give his personal service, or an equivalent, when neces-

sary." Declaration of Rights, art. 10.

In providing for calling out volunteers, Congress has usuall}' lodged

the appointment of officers of the regiments and companies, where the

Constitution left the appointment of militia officers, with the States.

One exception to tliis course is to be found during the last war with

England, when Congress at first authorized the President to accept of

" companies of volunteers, either of artillery, cavahy, or infantry, who
may associate themselves for the service," who should be armed and

equipped at tlic expense of the United States " after they sliall be

called into the service," and their officers appointed according to Stale
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laws ; and who should be bound to continue in the service for the term

of twelve months after they should " aiTive at the place of rendezvous,

unless sooner disehai'ged ; and, when called into the service and while

remaining there," should be under the same rules and regulations and

be entitled to the same pay as the regular troops of the United States.

U. S. St. 1812, c. 21, 2 U. S. Sts. at Large, 676. Six months after-

wards Congress b}' a supplemental Act provided that the President

might appoint and commission the officers, '' provided that prior to the

issuing of such commissions the volunteers aforesaid shall have signed

an enrolment binding themselves to service, conformably to the pro-

visions of the Act to which this is a supplement." U. S. St. 1812,

c. 138, lb. 785. But there is nothing in that Act to show that those

volunteers, before they had assembled at the place of rendezvous, or

the officers appointed by the President had assumed command of them,

were to be treated as soldiers subject to military discipline.

During the war with Mexico the President was authorized to accept

the services of volunteers, "to serve twelve months after they shall

have arrived at the place of rendezvous, or to the end of the war, unless

sooner discharged, according to the time for which they shall have been
mustered into the service," who, " when mustered into the service, shall

be armed at the expense of the United States," and, " when called into

actual service, and while remaining therein, be subject to the rules and
articles of war," and be accepted by the President in companies, bat-

talions, squadrons, or regiments, with officers appointed according to

the laws of the States. The same Act provided that " whenever the

militia or volunteers are called and received into the service of the

United States, under the provisions of this Act, they shall have
the same pay and allowances." U. S. St. 1846, c. 16, 9 U. S. Sts. at

Large, 9, 10. And Congress afterwards made provision for refunding
to " States, counties, corporations, or individuals, either acting with

or without the authority of any State," the amount of any necessarv or

proper expenses incurred in organizing, subsisting, and transporting

volunteers, " previous to their being mustered and received into the

service of the United States during the present war." U. S. St. 1848,

c. 60, lb. 236.

Upon the breaking out of the existing rebellion the President sum-
moned Congress together, and called out the militia first, and then
volunteers to serve for a period of three years, unless sooner discharged,

and "to be mustered into the service as infantry and cavalry." Procla-

mations of April loth and May 3d, 1861, 12 U. S. Sts. at Large, Ap-
pendix. Congress, upon assembling, ratified the acts of the President

;

authorized him to accept the services of volunteers, for any time not
exceeding three years nor less than six months, in such numbers from
each State as he might determine, and to form them into regiments,

the officers of which should be appointed by the governors of the States
;

and enacted that these volunteers should be " mustered into the service

for three years " or " during the war," be subject to the rules and rec^u-
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hitions oroverning the army of the United States, and be upon the same

footing in all respects with similar corps of the regular army. U. S.

Sts. ISOl, cc 9, 17, 34, lb. 2GS, 274, 279. Provision was also made

for the payment of " all volunteers mustered into the service of the

Cnited States," from the time of their organization and acceptance as

companies by the governors of the States. U. S. Sts. 1861, cc. 16, 63.

lb. 274, 326."

By an Act of February 13th, 1862, "no person under the age of

eighteen shall be mustered into the United States service ;
" and " no

volunteers or militia from any State or Territory shall be mustered into

the service of the United Slates on an}* terms or conditions confining

their service to the limits of said State or territory," with certain

exceptions in Maryland and Missouri. U. S. St. 1862, c. 25, §§ 2, 3.

lb. 339.

On the 21st of June, 1862, Congress resolved that " every soldier

who hereafter enlists, either in the regular army or the volunteers, for

three j'ears or during the war, ma}- receive his first month's paj- in

advance, upon the mustering of his compan}' into the service of the

United States, or after be shall have been mustered into and joined a

regiment already in the service." U. S. Res. 37. lb. 620. The order

of the War Department under this resolution, together with a like

order offering payment of a portion of the bounty' allowed by law

" upon the mustering of the regiment to which such recruits belong

into the service of the United States," were set forth in the gov-

ernor's proclamation of July 2d, 1862, which is annexed to the bill

of exceptions.

By the arm}- regulations, " when volunteers are to be mustered into

the service of the United States, they will at the same time be minutely

examined hy the surgeon and assistant surgeon of the regiment ;
" and

" no volunteer will be mustered into the service who is unable to speak

the English language." Revised Army Regulations of 1861, §§ 1666,

1670.

All these Acts of the national legislature and executive look to the

mustering of the A-olunteers into the service of the United States as the

beginning of their military condition. Some of them use, as synonymous

with ••' mustered," the words "received into the service," or "called

into service," which last, as applied to the similar case of militia, had

received the highest judicial exposition in the case of Houston v.

Moore., above cited. There are many later public Acts to the same

effect. But we have confined our citations to those preceding the call

of Jul}', 1862, under which the defendants acted.

It was argued, upon the etymological derivation of the word " mus-

ter" from the Latin moiistrare, "to show," that "mustering" was
only showing that the persons mustered were at the time of the muster

in the service, and that " mustering into the service " was only the first

time they were mustered after being in the service. But although the

word " muster " by itself may doubtless be applied to a parade of sol-
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diers alread}' enrolled, armed, and trained, the addition of the preposi-

tion of motion removes all ambigiiit\, and " mustering into the service,"

or " mustering in,'' clearly implies that the persons mustered are not

already in the service.

The action of the selectmen of Washington toward the plaintiff was

founded on an entire misappreiiension of the nature of their powers and

duties. The nppeal of the President was made through the governor

of Massachusetts, as the chief executive authority of the Counnonwealth,

for its quota or proportion of men, the mode of raising which was left to

him. He proceeded to organize a sjstem bj' which the patriotism of

the people might promptly and effectivel}- meet the President's call.

But that call was for volunteers, and to be responded to voluntarily.

The President commissioned no militar}- officers to obtain reci uits ; the

militia organization of the State was unsuitable, as had in fact been as-

sumed in the very call for volunteers ; and new regiments were needed,

of which no officers had yet been appointed, as well as men to fill up the

ranks of old regiments. The whole Commonwealth had long been divided

into cities and towns, the officers of which, chosen annually by the peo-

ple, were well known and trusted by them. To these officers the governor
appealed. They held no military commission, they were subject to no
military discipline, and clothed with no military- authorit}-. They were
called upon simply as representatives of tlieir fellow-citizens, to excite

and assist them in the performance of the patriotic duty of uniting in

the active support of the government of the country. They were to

explain to them the nature of the service to be undertaken, obtain their

promises to engage therein, show them the way to the rendezvous, and
pa}' their expenses thither. . . .

An examination of the position in which the plaintiff stood leads to

the same conclusion. Congress had authorized the enlistment of volun-

teers for no longer term than three years. U. S. St. 1861, c. 9. The
only act done by the plaintiff toward entering the service was to sign an
agreement " to serve for a period of three years from the date of being
mustered into the service, in accordance with the Act" just referred to.

He never agreed to enter the service or become a soldier immediately.
He never submitted himself to, nor contracted an}- engagement with,

any militar}- officer. He never received any money from any officer,

military or civil, of the State or nation, nor any rations, uniform, arms,
or equipments. He never was examined by a surgeon, nor took any
oath, nor was mustered into tlie service. And he never actually served
as a soldier. But when called upon by the selectmen to go to the ren-

dezvous, he absolutely refused to do so, and was by them forcibly taken

to the camp of rendezvous and delivered to the commandant, who im-

prisoned him in the guard tent for some days ; and immediately upon
being released he brought this action against the Selectmen and tlieir

assistants to recover damages for his arrest and imprisonment.
After the fullest consideration, we are unanimous in the opinion that

the plaintiff was not a soldier, nor subject to any militar}- authority or
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discipline as such. The statutes and orders ah'eady cited seem to as-

sume the mustering of a recruit into the service as the point at which

the right to exercise military restraint over him is intended to begin.

We are not, however, prepared to sa}' that actual subm ission as a__sol-

dier to a commissioned officer would not be of itself sufficient Still

less would we be understood as intimating that a recruit of full age,

who had actually served, or received money from tlie government, could

be allowed to dispute the regularity or completeness of his enlistment.

But we can have no doubt that the mere signing of a paper in the hands
of a nnmicipal officer, containing a promise to serve from a future da}-,

to be fixed onl}- by the performance of a distinct act, is not sufficient to

change the state of a citizen into that of a soldier. . . .

The plainthf not being a soldier nor subject to military discipline, the

justification of the defendants fails, and they are liable in this action.

C
KNEEDLER v. LANE et al. SMITH v. LANE et al.

(X.O-C. (jL-LyT^^ NICKELS V. LEHMAN et al.

Supreme Court of Pennsylvania. 1863.

[45 Pa. 238.] ^
^uy(r^ <^ru-^^>^t^^

{/t4\j CA.,XM. ' George M. Wharton and Charles Ingersoll, for complainants.

r/^ ^ There being a disagreement in the court, the judges delivered sep-

J '^
arate opinions at Pittsburgh, on Monday, the 9 th of November, 1863,

lAA/^^^^^ ~ ^s follows :
—

jj. y_ A-<rt i
LowKiE, C. J. These are three bills in equit}-, wherein the plaintiflTs

' ^^^'^^'^'^^^ciaxvn relief against the defendants, who, acting under the Act of Con-

-CiiXl^ gress of the 3d March last, well known as the Conscription Act, claim

^ to coerce the plaintiffs to enter the army of the United States as drafted

[O^ ^
soldiers. The claim of the plaintiflTs is founded on the objection that

f?Ji A^^rTv
^^^ -^^^ ^^ unconstitutional. The question is raised bj' a motion for a

a preliminarv injunction, and might have been heard b}' a single judge.

^^^([X/oi^ But at the request of our bi'other Woodward, who allowed the motion,

. // and on account of the great importance of the question, we all agreed
(%^ l/\AA

^^ gjj. together at the argument. But we are ver^' sorrj' that we are

A.
U/tX'^t/^^^^ ^ consider the subject without the aid of an argument on behalf of

the government, b}' the proper legal officers of the government having

(5M«^\JA~ deemed it their dut}- not to appear. . . . Our appeal is to the Consti-

. tution, a written standard, adopted by us all, sworn to by many of us,

iA/ (^/\^^y^ and obligatory on all who exercise the rights of citizenship under it,

/ yv until they can secure its alteration in a regular and peaceable wa}-. By
Y-v-M.^

^Ii^^ standaid alone can we try this Act. Is it authorized by the Federal

jC^^o,^^ ' Constitution?

1 The statement of facts is omitted. — Ed.
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That Constitution, adopting our liistoriciil experience, recognizes two

sorts of military land forces, — the militia and the army, sometimes

called the regular, and sometimes the standing army, — and delegates

to Congress power "to raise and support armies," and "to provide

for calling forth the militia to execute the laws of the Union, suppress

insurrections, and repel invasions." But though this Act of Congress

is intended to provide means for suppressing the rebellion, yet it is ap-

parent that it is not founded on the power of '• calling forth the militia,"

for those who are drafted under it have not been armed, organized, and

disciplined nnder the militia law, and are not called forth as militia

nnder State officers, as the Constitution requires. Art. 1, 8, 16.

It is therefore onh' upon the power to raise armies that this Act can

be founded, and as this power is undisputed, the question is made to

turn on the ancillary power to pass " all laws which shall be necessary

and proper" for that purpose. Art. 1, 8, 18. It is therefore a ques-

tion of the mode of exercising the power of raising armies. Is it ad-

missible to call forced recruiting a "necessary and proper" mode of

exercising this power?

The fact of rebellion would not seem to make it so, because the in-

adequacy or insufficiency of the permanent and active forces of the gov-

ernment for such a case is expressly provided for b}' the power to call

forth the usually' dormant force, the militia ; and that therefore is the

onl}' remed}" allowed, at least until it has been fullv tried and failed,

according to the maxims expressio unius est exclusio alterius, and ex-

pressum facit cessare taciturn. No other mode can be necessary and
proper so long as a provided mode remains untried ; and the force of

these maxims is increased by the express provision of the Constitution,

that powers not granted are reserved, and none shall be implied from

the enumeration of those which are reserved. Amendments 9, 10. A
granted remedy for a given case would therefore seem to exclude all

nngranted ones. Or, to say the least, the militia not having been called

forth, it does not and cannot appear that another mode is necessary for

suppressing the rebellion.

And it seems ver}- obvious that a departure from the constitutional

mode cannot be considered necessary because of any defect in the or-

ganization of the militia, for Congress has always had authority to cor-

rect this, and it cannot possibly found new powers in its own neglect of

duty. Most of the presidents have repeatedly called the attention of

Congress "to this subject, and yet it has never been adequately attended

to. I do not know why it might not have been performed since this

rebellion commenced, and yet I do not know that it could.

Though, therefore, this Act was passed to provide means for sup-

pressing the rebellion, yet the authoritv to pass it does not depend on
the fact of rebellion. That fact authorizes forced levies of the militia

under their own State officers, but not for the regular army.

But it is not important that Congress may have assigned an insuffi-

cient reason for the law. If it may pass such a law for any reason, we
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must sustain it for that reason. Tlie question, then, is, may Congress,

independent of the fact of rebellion or invasion, make forced levies in

order to recruit the regular army?

If it mav, it may do so even wlien no war exists or threatens, and

make this the regular mode of recruiting ; it may disregard all consider-

ations of ao^e, occupation, profession, and ollicial station ; it may take

our governors, legislators, heads of State departments, judges, sheriffs,

and all inferior officers, and all our clergy and public teachers, and

leave the iState entirel}' disorganized ; it may admit no binding rule of

i-qualitv or proportion for the protection of individuals. States, and sec-

tions. In all other matters of allowed forced contribution to the Union,

duties, imposts, excises, and direct taxes, and organizing and training

the militia, the rule of uniformit}', equality, or proportion is fixed in

the Constitution. It could not be so in calling out the militia, because

the emergency of rebellion or invasion does not always allow of this.

But for the recruiting of the army no such reason exists, and yet,

contrar}' to the rule of other cases, if it may be recruited by force, we

find no regulation or limitation of the exercise of the power, so as to

prevent it from being arbitrary and partial, and hence we infer that

such a mode of raising armies was not thought of; and was not granted.

If any such mode had been in the intention of the fathers of the Consti-

tution, they would certainly have subjected it to some rule of equality

or proportion, and to some restriction in favor of State rights, as they

have done in other cases of compulsory contributions to Federal neces-

sities. We are forbidden by the Constitution from inferring the grant

of this power from its not being enumerated as reserved ; and the rule

that what is not granted is reserved, operates in the same way, and is

equivalent to the largest bill of riglits.

No doubt it would be unreasonable to suppose that Congress would

so disregard natural rights as to take such an advantage of this want of

regulation of their power as that above indicated ; but the fathers of

the Constitution did presume that some such things are possible, and

therefore they would have regulated the mode, if such a mode had been

intended. It needed no regulation, if all recruits were to be obtained

in the ordinary way, by voluntar3' enlistments.

Our jealousy of the usurpation of dominant parties is quite natural,

and has been inherited through man}- generations of experience of

Cavalier and Roundhead, Court and Country, Whig and Tory parties,

each using unconstitutional means of enforcing the measures which

they deemed essential or important for the public welfare, or of securing

their own power ; and the fathers of the Constitution had experienced

such usurpations from the ver}' beginning of the reign of George III.,

and were not at all inclined to grant powers which, for want of regulation,

might possibly become merely arbitrary-. They had had no experience of

forced levies for the regular army, except by the States themselves, and

it seems to me the}- did not intend to grant such a power to the Federal

government.
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Besides this, the Constitulion does authorize forced levies of tlie

militia force of the States in its organized form, in cases of rebellion

and invasion, and, on the principle that a remedy expressl}- provided

for a given case, excludes all implied ones, it is fair to infer that it does

not authorize forced levies in any other case or mode. The mode of

increasing the military force for the suppression of rebellion being given

in the Constitution, every other mode would seem to be excluded.

But even if it be admitted that the regular army ma^- be recruited by

forced levies, it does not seem to me that the constitutionality of this

Act is decided. Tlie question would then take the nairowcr form, — Is

this mode of coercion constitutional?

It seems to me that it is so essentially incompatible with the pro-

visions of the Constitution relative to the militia that it cannot be. On
this subject, as on all others, all powers not delegated are reserved.

This power is not expressly delegated, and cannot be impliedly so if

incompatible with an}- reserved or granted power. This is not only

the express rule of the Constitution, but it is necessarilj- so; for we
can know the extent to which State functions were abated b}' the Fed-
eral Constitution only by the express or necessarilv implied terms of

the law or compact in which the abatement is provided for. And this

is the rule in regard to the common law ; it is changed b}' statute onl}'

so far as the expression of the statute requires it to be.

Now, the militia was a State institution before the adoption of the

Federal Constitution, and it must continue so, except so far as that

Constitution changes it, that is, by sul)jecting it, under State officers,

to organization and training according to one uniform Federal law, and
to be called forth to suppress insurrection and repel invasion, when the

aid of the Federal government is needed, and it needs this force. For
this purpose it is a Federal force ; for all others it is a State force, and
it is called in the Constitulion "the militia of the several States."

Art. 2, 2, 1. It is, therefore, the standing force of the States, as well

as in certain specified respects the standing force of the Union. And
the right of the States to have it is not only not granted away, but is

expressly reserved, and its whole history- shows its purpose to be to

secure domestic tranquillity, suppress insurrections, and repel invasions.

Neither the States nor the Union have an}- other militia than this.

Now, it seems to me plain that the Federal government has no ex-

press, and can have no implied power to institute an}- national force

that is inconsistent with this. This force shall continue, says the Con-
stitution, and the Federal goverment shall make laws to organize and
train it as it thinks best, and shall have the use of it when needed ; this

seems reasonable and sufficient. Is the force provided for by this Act
inconsistent with it?

It seems to me it is. By it all men, between the ages of twenty and
forty-five, are " declared to constitute the national forces," and made
liable to mihtary duty, and this is so nearly the class which is usuallj'

understood to constitute the militia force of the States that we may saj'
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that this Act covers the whole ground of the militia, and exhausts it

entirclv. Il is, in fact, in all its reatiires a niililia for national instead

of 8tate i)urposes, though claiming justification only under the power to

raise armies, and accidentally under the fact of the rebellion. In Eng-

land this can be done, because the State, being a unit tliere, there can

be no place for the distinction between State and Federal powers, and

the army and militia forces become naturally confounded.

It seems to me this is an unauthorized substitute for the mililia of

the States. If valid, it completely annuls, for the time being, the rem-

edy for insurrection provided by the Constitution, and substitutes a new

and unprovided one. Or rather, it takes that very State force, strips

it of its offlcers, despoils it of its organization, and reconstructs its ele-

ments under a different authority, though under somewhat similar

forms. If this Act is law, it is supreme law, and the States can have

no militia out of the class usually called to militia duty ; for the whole

class is appropriated as a national force under this law ; and no State

can make any law that is inconsistent with it. The State militia is

wiped out if this Act is valid, except so far as it may be permitted by

the Federal government. If Congress may thus, under its power to

raise armies, constitute all the State militiamen into " national forces"

as part of the regular army, and make them '' liable to perform duty in

the service of the United States when called out by the President," I

cannot see that it may not require from them all a constant militar\'

training under Federal officers as a preparation for the greatest effi-

ciency when they shall be so called out, and then all the State militia

and civil officers may be put into the ranks, and subjected to the com-

mand of such officers as the President may appoint, and every one

would then see that the constitutional State militia becomes a mere

name. The Constitution makes it and the men in it a national force in

a given contingency, and in a jirescribcd form, but this Act makes thern

so irrespective of the constitutional form and contingency. This is the

substantial fact, and I am not able to refine it awa}-.

And it seems to me that this Act is unconstitutional, because it

plainly violates the State systems in this : that it incorporates into this

new national force every State civil officer, except the governor, and

this exception might have been omitted, and ever}' officer of all our

social institutions, — clergymen, professors, teachers, superintendents

of hospitals, etc., — and degrades all our State generals, colonels, ma-

jors, etc., into common soldiers, and thus subjects all the social, civil,

and military organization of the States to the Federal power to raise

armies, potentiall}- wipes them out altogether, and leaves the States as

defenceless as an ancient cit}' with its walls broken down. Nothing is

left that has any constitutional right to stand before the will of the Fed-

eral government.

If this be so, the part\' in power at any time holds .all State lights in

its hands. It is subject to no restraints, except that of the common
moralit}- of the time and of the party, and ever}- one knows how weak
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and cimngeable this is in times of popular excitement, when the party

in power, convinced of the rightness and greatness of its own ends,

thinks lightl}- of the modes and forms tliat in any way obstruct or le-

tard their attainment. There are no constitutional restraints of this

power, if it exists, and therefore if the unsteady morality of party ex-

citements will bear it, the party in power may require all the troops to

be drafted from the opposite party, or from States and sections where it

prevails.

Our fathers saw these dangers, and intended the Constitution to

stand as a restraint upon party power. They knew that a party in

power naturall}- encroaches upon every institution that obstructs its

will, and is inclined, when its power totters, to adopt extreme, unusual,

and unconstitutional measures to maintain it ; and they intended to

guard against this. They knew how Episcopalians, Independents, and

Presbyterians, Cavalier and Roundhead, Court and Country, Whig and

Tory parties, had each in turn, when in power, tyrannized over their

opponents, and sacrificed or endangered public liberty ; they had felt

how great was this evil in all the partisan struggles that preceded our

Revolution, and they desired posterity to profit by their experience.

The very restriction upon appropriations for the support of the arnw

exceeding two years, is copied from our English ancestors, and was

deemed by them a constitutional limitation of the party in i)0wer.

None of our constitutions, State or Federal, have any purpose or

function more important than that of restraining and regulating the

party that may chance to be in power, and that is one of the most im-

portant purposes of the separation of governmental functions into

diflferent departments. . . .

In England the popular jealous}' of power was usually directed

against the party which was ordinaril\' represented by the King, be-

cause he was a permanent autliority ; but in this country, in the act of

framing the Federal Constitution, it could be directed against no other

power but that which the people were then creating, or the parties that

were sure to contend for it ; and history tells us that this jealousy was

intense and watchful, and it was perfectly natural and inevitable that it

should be so. States, as well as individuals, are careful in putting

themselves under the power of others. That was the power to be

feared in its relations with the States, and I know not how it is possi-

ble to sui)pose that under tlie power to raise armies they were really

giving up their whole militia system, at the time when it is most needed,

to be the instrument of a suspected power, a Federal party in power,

always prone, whatever be its name, to place its respect for the time-

honored doctrines of constitutional liberty in subordination to the in-

temperate, and therefore often disingenuous zeal for party success.

In great political commotions, liberty is in its greatest peril, because,

neither party knowing how to give or to receive those reasonable con-

cessions, or that generous respect that is necessary to restore peace,

the occasion demands force, and alarm or excitement gives it an undue
VOL. II. — H6
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measure, -nlikli increases the resistance, and consequently the exeite-

nient or aUirni and tlie force, until all the bulwarks ol constitutional

liberty are passeil or swept away.

If Congress may institute the plan now under consideration, as a

necessary and proper mode of exercising its power " to raise and sup-

port armies," then it seems to me to follow with more force that it may
take a similar mode in the exercise of other powers, and may compel

people to lend it their money ; take their houses for oflices and courts
;

their ships and steamboats for the navy ; their land for its fortresses
;

their mechanics and workshops for the diilerent branches of business

that are needed for army supplies ; their physicians, ministers, and

women for army surgeons, chaplains, nurses, and cooks ; their horses

and wagons for their cavalry and for army trains ; and their [)rovisions

and crops for the support of the army. If we give the latitudinarian

interpretation, as to mode, which this Act requires, I know not how to

sto[) sliort of this. I am sure there is no present danger of such an ex-

treme interpretation, and that even partisan moralit}- would forbid it ; but

if the power be admitted we have no security against the relaxation of

the morahty that guides it, I am quite unable now to suppose that so

groat a power could have been intended to be granted, and yet to be

left so loosel}' guarded.

It may be thought that even voluntar}' enlistments in the regular

army have the same sort of inconsistency' with the militia system as

forced recruiting has ; but more careful reflection will show that it is

not so. Enlistment in the army takes away a part of the militia ; but

every militia system allows for this, and the general purpose of both is

the same, — the constitution of a military force. And besides this, it

is of the ver}' nature of the system that it leaves ever}' man free in the

pursuit of his ordinar}' calling, and binds no man to any part of the

militia, except by reason of his residence, which he may abandon or

change as he pleases.

This Act seems to me to be further unconstitutional in that it pro-

vides for a thorough confusion between the army and the militia, b}'

allowing that the regular soldiers obtained by draft may be assigned,

by the President, to any corps, regiment, or branch of service he

l)leases ; whereas the Constitution keeps the two forces distinct. Under
this law, the President may even send them to the navy. Under

the militia system, ever}' man goes out with his neighbors and friends,

and under officers with whom he is acquainted. It is very properly

suggested that, in 1790, General Knox, the Secretary of War under

President Washington, and with his approval, and in 1814, Mr. Mon-
roe, President Madison's Secretar}* of War, recommended plans of re-

cruiting the arm}', which were very similar to this one, and no doubt

this is some argument in favor of its constitutionality. But, notwith-

standing our great reverence for those illustrious names, it is impossible

to admit them as very influential on this question, when we consider

that neither of those i)lans was adopted by Congress, and the subject
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never received such a discussion as to settle tlie question. Instead of

Mr. Monroe's plan, a i)ure militia bill was reported by Mr. Giles from

the Senate's committee on military affairs. . . .

It is with very real distress that I lind m}- mind forced into this con-

flict with an Act of Congress of such very great importance in the present

juncture of Federal affairs ; but I cannot help it, and the question is so

presented that I cannot evade it. Possibly an argument from the

counsel of the government might have saved me from this, if it is an

error ; and it may 3'et produce a different result on the final hearing,

which I trust will take place so soon that no public or private injury

ma}' arise from any misjudgment now and here.

Certainlv, in this great struggle we owe nothing to the rebels but

war until thej' submit, unless it be that we do not let the war so depart

from its proper purpose as to force them to submit to a Constitution

and S3'stem different from that against which the}' have rebelled. But

we do owe it to each other, to minorities and individuals, that no part

of that sacred compact of union shall become the sport of partisan

struggles, or be subjected to the anarch}- of conflicting moralities, urged

on by ambitious hopes veiled in the background. Our solemn oaths

and plighted faith have made that compact the shield of State consti-

tutions, institutions, and peculiarities, and of their right to their own free

development, against all arbitrary and intermeddling action of the cen-

tral government (which in all free countries represents a party), and I

venture to hope that that shield will continue to afford its intended

protection.

What I have written I have written under a very deep sense of the

responsilnlity imposed upon me by my position, and with an earnest de-

sire to be guided only by the Constitution. Very many will be dissatis-

fied with my conclusions ; but I submit to the judgment of God, and
also to that of my fellow-citizens when the present troubles shall have

passed away and are felt no more.

I am in favor of granting the injunction in favor of each of the de-

fendants for his own protection, but not for the staying of all proceed-

ings under the Act.

[The concurring opinions of Justices Woodward and Thompson,
and the dissenting opinion of Read, J , are omitted.

Tiie dissenting opinion of Strong, J., is as follows :]

The complainants having been enrolled and drafted, under the pro-

visions of the Act of Congress of March 3, 1863, entitled, "An Act
for enrolling and calling out the national forces, and for other pur-

poses," have presented their bills in this court against the persons who
constitute the board of enrolment, and against the enrolling officers,

praying that they maybe enjoined against proceeding, under the Act of

Congress, with the requisition, enrolment, and draft of citizens of the

Commonwealth, and of persons of foreign birth who have declared

their intention to become citizens under and in pursuance of the laws,

to perform compulsory military duty in the service of the United States,
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and i)articiilarlv tliat the defeiulants ma}' be enjoined from all proceed-

in»''s against tlie persons of the comphiinants, nnder pretence of exe-

cuting the said law of the United States. Tlie bills having been filed,

motions are now made for preliminary injunctions until final hearing.

These motions have been argued only on the part of the complainants.

"VVe have therefore before us nothing but the bills and the j^pccial affi-

davits of the complainants. It is to be noticed that neither the bills

nor the accompanying affidavits aver that the complainants are not sub-

ject to enrolment and draft into the military service of the United

States, under the Act of Congress, if the Act be valid, nor is it asserted

that they have been improperly or fraudulently drawn. It is not

alleged that the defendants have done anything, or that they propose to

do anything, not warranted and required by the words and spirit of the

enactment. The complainants rest wholly upon the assertion that the

Act of Congress is unconstitutional and therefore void. It is denied

that there is an}' power in the Federal government to compel the mili-

tar}- service of a citizen by direct action upon him, and it is insisted

that Congress can constitutional!}' raise armies in no other way than by

voluntary enlistment.

The necessity of vesting in the Federal government power to raise,

support, and emplo}' a military force, was plain to the framers of the

Constitution, as well as to the people of the States b}' whom it was rati-

fied. This is manifested b}- many provisions of that instrument, as

well as by its general purpose, declared to be for " common defence."

Indeed, such a power is necessary to preserve the existence of any in-

dependent government, and none has ever existed without it. It was,

therefore, expressly ordained in the eighth Article, that the Congress

of the United States should have power to "provide for calling forth

the militia to execute the laws of the Union, suppress insurrections,

and repel invasions." It was also ordained that the}' should have

l)0wer to provide for organizing, arming, and disci])lining the militia, and

for governing such part of them as may be employed in the service of

the United States, reserving to the States respectively the appointment

of the officers, and the authority of training the militia according to the

discipline prescribed by Congress. Nor is this all. It is obvious that

if the grant of power to have a military force had stopped here it would

not have answered all the purposes for which the government was

formed. It was intended to frame a government that should make a

now member in the family of nations. To this end, within a limited

sphere, every attribute of sovereignty was given. To it was delegated

the absolute and unlimited power of making treaties with other nations,

a power explicitly denied to the States. This unrestricted power of mak-

ing treaties involved the possibility of offensive and defensive alliances.

Under such treaties the new government might be required to send armies

beyond the limits of its territorial jurisdiction ; and in fact, at the time

when the Constitution was formed, a treaty of alliance, offensive and
defensive, was in existence between the old Confederacy and the gov-



CHAP. XIL] KNEEDLER V. LANE ET AL. 2325

ernraent of France. Yet more. Apart from the obligations assumed

by treaty, it was well known that there are man}' cases where the rights

of a nation and of its citizens cannot be protected or vindicated within

its own boundaries. But the power conferred upon Congress over the

militia is insufficient to enable the fulfilment of the demands of such

treaties, or to protect the rights of the government, or its citizens, in

those cases in which protection must be sought beyond the territorial

limits of the country. The power to call the militia into the service of

the Federal government is limited b}' express terms. It reaches only

three cases. The call may be made " to execute the laws of the Union,

to suppress insurrections, and to repel invasions," and for no other uses.

The militia cannot be summoned for the invasion of a country witliout

the limits of the United States. They cannot be employed, therefore,

to execute treaties of offensive alliance, nor in any case where militar}'

power is needed abroad to enforce rights necessarily sought in foreign

lands. This must have been understood by the framers of the Consti-

tution, and it was for such reasons doubtless that other powers to raise

and maintain a military force were conferred upon Congress, in ad-

dition to those which were given over the militia. By the same section

of the eighth Article of the Constitution it was ordained, in words of

the largest meaning, that Congress should have power to " raise and

support armies," — a power not to be confounded with that given over

the militia of the country. Unlike that, it was unrestricted, unless it be

considered a restriction that appropriations of money to the use of rais-

ing and supporting armies were forbidden for a longer term than two

years. In one sense this was a practical restriction. "Witliout appro-

priations no army can be maintained, and the limited period for which

appropriations can be made, enables the people to pass judgment upon
the maintenance and even existence of the army ever}' two years, and in

every new Congress. But in the clause conferring authority to raise

armies, no limitation is imposed other than this indirect one, either upon
the magnitude of the force M-hich Congress is empowered to raise, or

upon the uses for which it may be employed, or upon the mode in which

the arm}' may be raised. If there be any restriction upon the mode of

exercising the power, it must be found elsewhere than in the clause of

the Constitution that conferred it. And if a restricted mode of exercise

was intended, it is remarkable that it was not expressed, Avhen limita-

tions were so carefully imposed upon the power given to call for tlie

militia, and more especially when, as it appears from the prohibition of

appropriations for the army for a longer time than two years, the sub-

ject of limiting the power was directly before the minds of the authors

of the Constitution. This part of the Constitution, like every other,

must be held to mean what its framers, and the peoi)le who adopted it,

intended it should mean. We are not at liberty to read it in any other

sense. We cannot insert restrictions upon powers given in unlimited

terms, any more than we can strike out restrictions imposed.

There is sometimes great confusion of ideas in the consideration of



2326 KNEEDLER V. LANE ET AL. [cilAP. XII.-

questions arising under the Constitution of tlie United States, caused b}'

niisapi)rehension of a well-recognized and oft-repeated principle. It is

said, and truly said, that the Federal government is one of limited

powers. It has no other than such as are expressly given to it, and such

as (in the language of the Constitution itself) '•arc necessar}' and

proper for carrying into execution " the powers expressly given. By
the tenth Article of the Amendments, it is ordained that tlie powers

not delegated to the United States by the Constitution, nor proliibited

bv it to the States, are reserved to the States respectively, or to the

people. Of course there can be no presum[)tion in favor of tlie exist-

ence of a power sought to be exercised by Congress. It must be found

in the Constitution. But this princi[)le is misapplied when it is used,

as is sometimes the case, to restrict the right to exercise a power ex-

pressly given. It is of value when the inquiry is whether a power has

been conferred, but of no avail to strip a power, given in general terms,

of any of its attributes. The powers of the Federal government are

limited in number, not in their nature. A power vested in Congress is

as ample as it would be if possessed by an;- other legislature, — none

the less because held b}- the Federal government. It is not enlarged

or diminished by tlie character of its possessor. Congress has power

to bori'ow money. Is it any less than llie power of a State to borrow

money? Because the Federal government has not all the powers which

a State government has, will it be contended that it cannot borrow

money, or regulate commerce, or fix a standard of weights and meas-

ures, in the same way, by tlie same means, and to the same extent as

an}- State might have done had no Federal Constitution ever been

formed? If not, and surely this will not be contended, why is not the

Federal power to raise armies, as large and as unfettered in the mode
in which it may be exercised, as was the power to raise armies pos-

sessed by the States before 1787, and possessed b}- them now in time

of war? If the}' were not restricted to voluntary enlistments in pro-

curing a militar}- force, upon what principle can Congress be? In

Gibbons v. Ogclen, 9 Wheat. 196, the Supreme* Court of the United

States laid down the principle that all the powers vested b}' the Con-

stitution in Congress are complete in themselves, and may be exercised

to their utmost extent, and that there are no limitations upon them,

other than such as are prescribed in the Constitution.

It is not difficult to ascertain what must have been intended b}' the

founders of the government when they conferred upon Congress the

power to " raise armies." At the time when the Constitution was
formed, and when it was submitted to the people for adoption, the mode
of raising armies b}' coercion, by enrolment, classification, and draft,

as well as by voluntarv enlistment, was well known, practised in other

countries, and familiar to the people of the different States. In 175G,

but a sliort time before the Revolutionary War, a British statute had
enacted that all persons without employment might be seized and co-

erced into the military service of the kingdom. The Act may be found
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at length in Ruffhead's British Statutes at Large, vol. vii. p. 625.

Another Act of a similar character was passed in 1757 (British Statutes

at Large, vol. viii. p. 11). Loth were enacted under the administration

of William Pitt, afterwards Lord Chatham, reputed to have been one of

the stanchest defenders of English liberties. They were founded upon

a principle always recognized in the Roman empire, and asserted by all

modern civilized governments, that every able-bodied man capal)le of

bearing arms, owes personal militarj' service to the government wiiich

protects him. Lord Chatham's Acts were harsh and unequal in their

operation, much more so than the Act of Congress now assailed. They
reached only a select portion of the able-bodied men in the community',

and they opened wide a door for favoritism and other abuses. For

these reasons, they must have been the more prominently before the

e^es of the framers of the Federal Constitution, when the}' were pro-

viding safeguards for liberty and checks to arbitrarj' power. Yet, in

fj11 view of such enactments, they conferred upon Congress an unquali-

fied power to raise armies. And, still more than this, coercion into

mihtary service b}' classification and draft from the able-bodied men of

the country was to them a well-known mode of raising armies in the

different States which confederated to carry on the Revolutionary War.
It was equally well known to the people who ordained and established

the Constitution, expresslj' " in order to form a more perfect union,

establish justice, insure domestic tranquillity, provide for the common
defence, and secure the blessings of libert}- for themselves and their

posterity." It is an historical fact that, during the later stages of the

war, the armies of the countr}- were raised not alone b^- voluntary en-

listment, but also by coercion, and that the liberties and independence
sought to be secured by the Constitution, were gained by soldiers made
such, not by their own voluntar}' choice, but by compulsory draft.

Chief Justice Marshall, himself a soldier of the Revolution, than whom
no one was better acquainted with revolutionary history, in his Life of

Washington (vol. iv. p. 241), when describing the mode in which the

armies of the government were raised, makes the following statement

:

" In general, the Assemblies (of the States) followed the exam[)le of

Congress, and apportioned on the several counties within the States the

quota to be furnished by each. This division of the State was again to

be subdivided into classes, and each class was to furnish a man by con-

tributions or taxes imposed on itself. In some instances, a draft was
to be used in the last resort." This mode of recruiting the army by
draft, in revolutionar}- times, is also mentioned in Ramsey's Life of

Washington (vol. ii. p. 246), wdiere it is said :
" When voluntary enlist-

ments fell short of the proposed numbers, the deficiencies were, b}-

the laws of several States, to be made up by drafts or lots from the

militia." Thus it is manifest that when the members of the Convention
proposed to confer npon Congress the power to raise armies, in un-

qualified terms, and when the people of the United States adopted the

Constitution, they had in full view compulsory draft from the popula-
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lion of the country, as a known and anthorizcd mode of raising them.

The meinoiy of tlie Kevohition was then recent. It was universally

known that it had been found impossible to raise suflicient armies by

voluntary enlistment, and that compulsory draft had been resorted to.

If, then, in construing the Constitution we are to seek for and be

guided by the intention of its authors, there is no room for doubt.

Had any limitation upon the mode of raising armies been intended, it

must have been expressed. It could not have been left to be gathered

from doubtful conjecture. It is incredible that when the power was

given in words of the largest signification, it was meant to restrict its

exercise to a sohtary mode, that of voluntaiT enlistment, when it was

known that enlistments had been tried and found ineffective, and that

coercion had been found necessary. The members of the Convention

were citizens of the several States, each a sovereign, and each having

power to raise a militar}- force b}' draft, — a power whicli more than

one of them had exercised. B}' the Constitution, the autliority to raise

such a force was to be taken from the States partially, and delegated to

the new government about to be formed. No State was to be allowed to

keep troops in time of peace. The whole power of raising and sup-

porting armies, except in time of war, was to be conferred upon Con-

gress. Necessarily, with it was given the means of cariying it into full

effect.

I agree that Congress is not at liberty to employ means for the ex-

ecution of any power delegated to it that are prohibited by the spirit of

the Constitution, or tliat are inconsistent with the reserved riglits of

the States, or the inalienable rights of a citizen. The means used must

be lawful means. But I have not been shown, and I am unable to per-

ceive, that compelling military service in the armies of the United

States, not by arbitrary conscription, but, as this Act of Congress

directs, by enrolment of all the able-bodied citizens of the United States,

and [)ersons of foreign birth, who have declared their intention to become

citizens, between the ages of twenty and forty-five (with some few ex-

ceptions), and b}' draft b}' lot from those enrolled, infringes upon any

reserved right of the States, or interferes with an}' constitutional right

of a private citizen. If personal service may be compelled, — if it is a

common dutv,— this is certainly the fairest and most equal mode of dis-

tributing the pul)lic burden.

It was urged, in the argument, that coercion of personal service in

the armies is an invasion of the right of civil liberty'. The argument

was urged in strange forgetfulness of what civil libert}- is. In every

free government the citizen or subject surrenders a portion of his abso-

lute rights in order that the remainder may be protected and preserved.

There can be no government at all where the subject retains unre-

strained libert}' to act as he pleases, and is under no obligation to the

State. That is undoubtedl}' the best government which imposes the

fewest restraints, while it secures ample protection to all under it. But
no government has ever existed, none can exist, without a right to the
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personal military' service of all its able-bodied men. The right to civil

liberty in tliis coiintiy never included a right to exemption from such

service. Before the Federal Constitution was formed, the citizens of

the different States owed it to the governments under which the}- lived,

and it was exacted. The militia S3'stems of the States then asserted it,

and they have continued to assert it ever since. They assert it now.

Xo one doubts the power of a State to compel its militia into personal

service, and no one has ever contended that such compulsion invades

any right of civil liberty. On the contrary, it is conceded that the right

to civil liberty is subject to such power in the State governments, and

the history of the period immediately antecedent to the adoption of the

Federal Constitution shows that it was then admitted. Is civil liberty now

a different thing from what it was when the Constitution was formed ?

It is better protected by the provisions of the Constitution, but are the

obligations of a citizen to the government any less now than they were

then? This cannot be maintained. If, then, coercion into military ser-

vice was no invasion of the rights of civil liberty enjoyed by the people

of the States before the Federal Constitution had any existence, it can-

not be now.

Again, it is insisted that if the power given to Congress to raise and

support armies be construed to warrant the compulsion of a citizen into

military service, it must, with equal reason, be held to authorize arbi-

trary seizures of property for the support of the army. The force of

the objection is not apparent. Confessedly the army must l)e raised In-

legal means. B}- such means it must also be supported. It has already

been shown that enrolment and draft are not illegal ; that to make

them illegal, a prohil)ition must be found in the letter or in the spirit of

the Constitution. Arbitrarj' seizures of private property for the sup-

port of the army are illegal and prohibited. Not onl\' does the Consti-

tution point out the mode in which provision shall be made for the

support of the array, but in numerous provisions it protects the people

against deprivation of property- without compensation and due course of

law. Exemption from such seizures was always an asserted and gen-

erally an admitted right, while exemption from liability to being com-

pelled to the performance of military service was, as has been seen,

never claimed. There are therefore limitations upon the means which

ma}' be used for the support of the army, while none are imi)osed upon

the means of raising it.

Again, it is said this Act of Congress is a violation of the Consti-

tution, because it makes a drafted man punishable as a deserter l)efore

he is mustered into service. The contrary was declared by Justice

Washington, when delivering the judgment of the Supreme Court of the

United States, in Houston v. Moore^ 5 Whoaton. Under the Act of

1795, the drafted men were not declared to be subject to military law

until mustered into service. This is the Act of which Judge Story

speaks in his Commentaries. But in the opinion of Judge AVashington,

Congress might have declared them in service from the time of tlie
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draft, precisely what this Act of Congress does. Judge Washington's

opinion, of course, ex[)lodes this objection.

The arijunient most pressed in support of the alleged unconstitution-

ality of the Act of Congress is, that it interferes with the reserved

rights of the States over their own militia. It is said the draft takes a

portion of those who owe militia service to the States, and thus dimin

ishes tl)e power of the States to protect themselves. The States, it is

claimed, retain the principal i)ower over the militia, and therefore the

j)ower given to Congress to raise armies must be so construed as not to

destroy or impair that power of the States. If, say the complainants,

Congress may draft into their armies, and compel the service of a por-

tion of the State militia, they ma}- take the whole, and thus the entire

power of the States over them may be annulled, for want of any subject

upon which it can act. I have stated the argument quite as strongly as

it was presented. It is more plausible than sound. It assumes the

very matter which is the question in debate. It ignores the fact that

Congress has also power over those who constitute the militia. The
militia of the States is also that of the general government. It is the

whole able-bodied population capable of bearing arms, whether organ-

ized or not. Over it certain powers are given to Congress, and others

are reserved to the States. Besides the power of calling it forth, for

certain defined uses, Congress ma}- provide for its organization, arming,

and discipline, as well as for governing such portion as may be em-

ployed in,its service. It is the material, and the only material, con-

templated by the Constitution, out of which the armies of the Federal

government are to be raised. "Whether gathered by coercion or enlist-

ment, they are equally taken out of those who form a part of the militia

of the States. Taking a given number by draft no more conflicts with

the reserved power of the States than does taking the same number of

men in pursuance of their own contract. Ko citizen can deprive a

State of her rights without her consent. None could therefore voluntarily

enlist, if taking a militiaman into military service in the arm}- of the

United States is in conflict with any State rights over the militia.

Those rights, whatever they may be, il is obvious cannot be affected by

the mode of taking. It is clear that the States hold their power over

the militia, suliordinate to the power of Congress to raise armies out

of the population that constitutes it. Were it not so, the delegation of

the power to Congress would have been an empty gift. Armies can be

raised from no other source. Enlistments in other lands are generally

jiiohibited by foreign enlistment acts, and even where they are not.

they may, under the law of nations, involve a breach of neutrality.

Justly, therefore, may it be said the objection now under consideration

begs the question in debate. It assumes a right in the State which has

no existence, to wit, a right to hold all the population that constitutes

its militiamen exempt from being taken in any wa}- into the armies of

the United States. When it is said, if any portion of the militia may
bc coerced into such military service the whole may, it is but a repcti-
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tion of the common, but veiy weak, argument against the existence of

a power, because it may possibly be abused. It might with equal force

be urged against the existence of an}- power in either the State or gen-

eral government. It applies as well to a denial of power to raise

armies bj- voluntary enlistment. It is as conceivable that high motives

of patriotism, or inducements held out by the Federal government, might

draw into its militarN' service the entire able-bodied population of a

State, as that the whole might be drafted. We are not to den}- the ex-

istence of a power because it ma}- possibly be unwisely exercised, nor

are we to presume that abuses will take place. Especially are we not

at liberty to do so in this case, in view of the fact that the general gov-

ernment is under constitutional obligations to provide for the common
defence of the country, and to guarantee to each State a republican

form of government. That would be to impose a duty, and deny the

power to perform it.

These are all the objections, deserving of notice, that have been urged

against the power of Congress to compel the complainants into military

service in the army. I know of no others of any importance. They

utterly fail to show that there is anytliing in either the letter or the

spirit of the Constitution to restrict the power to " raise armies," given

generally, to any particular mode of exercise. For the reasons given,

tlien, I think the provisions of the Act of Congress under which these

complainants have been enrolled and drafted, must be held to be such

as it is within the constitutional power of Congress to enact. It fol-

lows that nothing has been done, or is proposed to be done, by the

defendant that is contrary to law, or prejudicial to the rights of the

complainants.

An attempt was made on the argument to maintain that those pro-

visions of the Act of Congress which allow a drafted man to commute
by the payment of $300, are in violation of the Constitution. But this

is outside of the cases before us. By these provisions the complainants

are not injuriously affected, and the bills do not complain of anything

done, or proposed to be done, under them. It is the compulsory service

which the plaintiffs resist; they do not complain tliat there is a mode
provided of ridding themselves of it. If it be conceded, Congress cannot

provide for commutation of military service by the payment of a stipulated

sum of money, or cannot do it in the way adopted in this enactment,

the concession in no manner affects the directions given for compulsion

into service. Let it be that the provision for commutation is unauthor-

ized, those for enrolment and draft are such as Congress had power to

enact. It is well settled that part of a statute may be unconstitutional,

and the remainder in force. I by no means, however, mean to be un-

derstood as conceding that any part of this Act is unconstitutional. I

think it might easily be shown that every part of it is a legitimate ex-

ercise of the power vested in Congress, but I decline to discuss the

question, because it is not raised by the cases before us.

Nor while holding the opinions expressed, that no rights of the com-
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plaiiiaiits arc unlawfully invaded or threatened, is it necessary to con-

sider the power or propriety of interference by this court, on motion, to

enjoin Federal ollicers against the performance of a duty imposed upon

them in plain terms by an Act of Congress. Upon that subject 1 ex-

press no opinion. I have said enough to show that the com[)lainants

are not entitled to the injunctions for which the}- ask, and 1 think they

should be denied.

The injunctions thus granted were onh* preliminar}', were limited to

the cases of the three plaintiffs in these bills, and were in the following

terms: "Order, November 9, 18G3. Preliminar}' injunction (in each

case) granted for the protection of the plaintiff, on his giving liond with

surety, to be approved by the prothonotary, in the sum of $500, accord-

ing to law, and refused for any other purpose." No securit}' was en-

tered, and no writs of injunction issued in either of the three cases.

On the 12th of December, 18G3, after the term of Lowrie, C. J., had

expired, and Agnew, J., had taken his seat as one of the judges of the

Supreme Court, 3Ir. Knox appeared for the defendants in each case,

and applied to Judge Strong, then holding the court at Nisi Prius, to

dissolve the injunctions which had been granted as above stated. Judge
Strong received the motions, and appointed the 30th December for

their hearing, and, as in the former proceeding, requested his brethren

to sit with him. The motions to dissolve were argued before all the

judges on that and the succeeding day, by Mr. Knox, for the defendants,

and Messrs. George JV. J3idclle., Peter McCall., and Charles Ingersoll,

for the complainants. On the IGth January, 1804, Judge Strong, rep-

resenting the majority of the court, made the following order: "And
now, to wit, Januar}' 16, 1864, it is ordered b}- the court that the

orders heretofore made in all these cases be vacated ; and the motions

for injunctions are overruled."

Separate opinions in favor of dissolving the injunctions were read by

Judges Strong, Read, and Agnew, and the joint dissenting opinion of

CriTEF Justice Woodward and Judge Thompson, was read by the

Chief Justice.

The opinion of the court was delivered by

Strong, J. . . . The orders were made at Nisi Prius, and they

are in fact but the orders of a single judge, though he undoubtedlv

took the opinions of all his brethren. Still the orders were his, and

his alone. They could be nothing more. Our Act of Assembh', of

July 26, 1842, P. L. 433, § 9, turns all cases in equity, brought in the

Supreme Court, over to the judge at Nisi Prius, and they come into

the Supreme Court in banc only after final decree. And it was at

Nisi Prius that these motions were made. The judge before whom
they were made has called in the other judges, not to decide but to

advise what disposition shall be made of them. This he has done from
respect to them, and because they advised when the injunctions were
ordered. It is not easy to see that any other course would have been
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decorous. The motions are therefore pending. Nothing can be gained

or secured by a continuance of tlie injunctions. The bills <mi their face

show that the complainants must have gone into the military service

of the United States, and beyond any possible interference of the

defendants, or that they had commuted, or had been exempted before

the injunctions were ordered, and even before the motions for injunc-

tions had been argued.

The ordei's of the judge at Nisi Prius can, therefore, have no possible

beneficial effect upon the condition of the complainants, while if tiie\'

remain, made as the}" were, in accordance with the advice of a majority

of the judges of the Supreme Court, and upon the ground that the Act
of Congress is unconstitutional, they hold out to every drafted man a

temptation to resist all attemi)ts to coerce him into miUtary service.

Unnecessarilj' to continue such a temptation is cruelty, if a majority

of the Supreme Court now believe the Act of Congress to be con-

stitutional, and that consequentl}' forcible resistance to it would be a

crime. . . .

Such being the opinion of a majority of the judges of the Supreme
Court, the orders are directed to be vacated, and the motions for iu-

j unctions are overruled.

DYNES V. HOOVER.

Supreme Court of the United States. 1857.

[20 How. 6.5.]

Error to the Circuit Court for the District of Columbia. The case

is sufficiently stated in the opinion, -/ones, for tlie plaintiff in error

;

Gillett and Cushiug, for the defendant.

Mr. Justice Wayne delivered the opinion of the court.

The plaintiff brought an action for assault and battery and false im-

prisonment, charging that the defendant imprisoned him in the peni-

tentiary of the District of Columbia. The defendant pleaded the gen-

eral issue, and several special pleas, in which he denied the force and
injury, and set up, that he, as marshal of the District of Columbia,

imprisoned the plaintiff by virtue of the authority of the President of

the United States, in the. execution of a sentence of a naval court

martial, convened under an Act of Congress of the 23d of April, l.SOO;

which sentence was approved by the Secretary of the Navv, which was
final and absolute, and den3'ing the jurisdiction of the court. The
plaintiff filed a retraxit, admitting that there was no battery, other

than the imprisonment in pursuance of the sentence of the court

martial.

The charge by the vSecretary of the Nav}- was desertion, with this

specification :
" that on or about the twelfth da}^ of September, in the
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voar of our Loid one thousand eight hundred and fift^'-four, Frank

Dvnes deserted from the United States ship • iMdependcnce ' at New
York." He pleaded not guilty. After hearing the evidenee, the court

declared, '• We do lind the accused, Frank Dynes, seaman of the

United States Nav}-, as follows : Of the specification of the charge,

guilty of attempting to desert ; of the charge, not guilty of deserting,

hut guiltv of atlem[)ting to desert ; and the court do thereupon sentence

the said Frank Dynes, a seaman of the United States Navy, to be con-

fined in the penitentiary of the District of Columbia, at hard labor,

without pay, for the term of six months from the date of the approval

of this sentence, and not to be again enlisted in the naval service."

This conviction and sentence was ap[)roved by the Secretary of the

Navy, on the 26th of September, 1854. The prisoner was then

brought from New York to Washington, in custody ; and the Presi-

dent, reciting the trial and sentence, made the following order upon

the defendant, the marshal, in relation to carrying the judgment of the

court into execution. "• The prisoners above named (the plaintiff,

Dynes, being one among others) having been brought to the city, by

direction of the Secretary of the Nav^', in the United States steamer

' Engineer,' j'ou are hereby directed to receive them from the command-

ing officer of said vessel, and commit them to the penitentiar}' in the

District of Columbia, in accordance with their respective sentences."

These facts formed a portion of the defendant's pleas, to which the plain-

tift' demurred, pointing out the following causes of demurrer :
—

1. Because the said court martial had no jurisdiction or authority

whatever to pass such sentence as that pleaded and set forth in said

plea.

2. Because the sentence is illegal and void.

3. Because the President of the United States had no jurisdiction

or authoritv whatever to write such a letter to the defendant as that

pleaded and set forth in said plea, nor in any manner whatever to

direct the defendant to commit the plaintiff to the penitentiary in the

District of Columbia, in accordance with said sentence.

4. Because the said letter, and the said directions therein contained,

are unconstitutionl, illegal, and void.

5. Because the said plea is altogether vicious and insufficient in law,

and wants form.

There was a joinder in demurrer and judgment for the defendant.

This presents the question, whether the defendant, as marshal, was

authorized to execute the direction to receive the plaintiff, then in

custody of the captain of the United States steamer " Engineer," to de-

liver him to the keeper of the penitentiary of the District of Columbia.

The demurrer admits tliat the court martial was lawfully organized
;

that the crime charged was one forbidden by law ; that the court had

jurisdiction of the charge as it was made ; that a trial took place

before the court upon the charge, and the defendant's plea of not

guilty ; and that upon the evidence in the case the court found Dynes
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guilty of an attempt to desert, and sentenced him to be punished, as

has been ah-eudy stated ; that the sentence of the court was approved

by the Secretaiy, and that by his direction ]3ynes was brought to

Washington ; and that tlie defendant was marshal for the District of

Columbia, and that in receiving Dynes, and committing him to the

keeper of the penitentiary, he obeyed the orders of the President of

the United States, in execution of the sentence. Among the powers

conferred upon Congress by the 8th section of the lirst article of the

Constitution, are the following: '-to piovide and maintain a navy ;

"

" to make rules for the government of the land and naval forces."

And the 8th amendment, which requires a presentment of a grand

jury in cases of capital or otherwise infamous crime, expressly excepts

from its operation " cases arising in the land or naval forces." And
by the 2d section of the 2d article of the Constitution it is declared

that ''The President shall be commander-in-chief of the army and

navy of the United States, and of the militia of the several States

when called into the actual service of the United States."

These provisions show that Congress has the power to provide for

the trial and punishment of military and naval offences in the manner

then and now practised by civilized nations ; and that the power to do

so is given without an}' connection between it and the 3d article of the

Constitution defining the judicial power of the United States ; indeed,

that the two powers are entirel}' independent of each other.

In pursuance of the power just recited from the 8th section of the

first article of the Constitution, Congress passed the Act of the 23d

April, 1800 (2 Stat, at Large, 45), providing rules for the government

of the nav}'. The 17th article of that Act is : " And if any person in

the navy shall desert or entice others to desert, he shall suffer death,

or such other punishment as a court martial shall adjudge." The 32d

article is :
" All crimes committed b}' persons belonging to the navy,

which are not specified in the foregoing articles, shall be punished

according to the laws and customs in such cases at sea." The 35th

article provides for the appointment of courts martial to try all offences

which maj' arise in the naval service. The 38th article provides

that charges shall be made in writing, which was done in this case.

The court was lawfullv constituted, the clmrge made in writing, and

Dynes appeared and pleaded to the charge. Now, the demurrer

admits, if Dynes had been found guilty of desertion, that no complaint

would have been made against the conviction for want of jurisdiction

in the court. But as it appears that the court, instead of finding Dynes
guilt}' of the high offence of desertion, which authorizes the punish-

ment of death, convicted him of attempting to desert, and sentenced

him to imprisonment for six months at hard labor in the penitentiary

of the District of Columbia, it is argued that the court had no juris-

diction or authorit}' to pass such a sentence ; in other words, in the

language of the counsel of the plaintiff in error, that " the finding was

coram non judice, it being for an offence of which the plaintiff was
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liA^^ never charged, and of which the court had no cognizance. That the

/^t6i't^^^'f^~sii'*j^'^'t-'iialter of the sentence, the punisiinient iutlicted, was not with-

n . _^ in tlieir jurisdiction, and is a punislnnent whicli tlicy had no sort of

M4M U^^ permission or authority of law to inflict."

A . . But tlie finding of the court against the prisoner was what is known
Clu\^ '- k^^'*^'^ in the administration of criminal law as a partial verdict, in which the

-^jLji/\, accused is acquitted of a part of the accusation against him, and
''^-^ found guilty of the residue. As when there is an acquittal on one

7 ^ A count, and a verdict of guilty on another. Or when the charge is of a

C^^^'^^^ • higher degree, including one of a lesser, there may be a finding by a

partial verdict of the latter. As upon a charge of burglaiy, there may
be a conviction for a larceny, and an acquittal of the nocturnal cntr}'.

8o, upon an indictment for murder, there may be a verdict of man-

slaughter, and robbery may be reduced to simple larceny, and a

battery into an assault. . . .

But the case in hand is not one of a court without jurisdiction over

the subject-matter, or that of one wiiich has neglected the forms and

rules of procedure enjoined for the exercise of jurisdiction. It was

regularly convened ; its forms of procedure were strictly observed as

they are directed to be by the statute ; and if its sentence be a devia-

tion from it, which we do not admit, it is not absoluteh^ void. What-

ever the sentence is, or may have been, as it was not a trial by court

martial taking place out of the United States, it could not have been

carried into execution but b}- the confirmation of the President, had

it extended to loss of life, or in cases not extending to loss of life, as

this did not, but In- the confirmation of the Secretary of the Nav}-, who
ordered tlie court. And if a sentence be so confirmed, it becomes

final, and must be executed, unless the President pardons the offender.

It is in the nature of an appeal to the officer ordering the court, who
is made b}' the law the arbiter of the legality and propriety of the

court's sentence. When confirmed, it is altogether beyond the juris-

diction or inquiry of any civil tribunal whatever, unless it shall be in a

case in which the court had not jurisdiction over the subject-matter

or charge, or one in which, having jurisdiction over the subject-matter,

it has failed to observe the rules prescribed by the statute for its exer-

cise. In such cases, as has just been said, all of the parties to such illegal

trial are trespassers upon a party aggrieved by it, and he may recover

damages from them on a proper suit in a civil court, by the verdict of

a jury.

Persons, then, belonging to the army and the navy are not subject

to illegal or irresponsible courts martial, wlien the law for convening

them and directing their proceedings of organization and for trial have

been disregarded. In such cases, everything which ma}' be done is

void — not voidable, but void ; and civil courts have never failed,

upon a proper suit, to give a party redress, who has been injured b}'

a void process or void judgment. In England, it has been done b}-

the civil courts, ever since the passage of the 1 Mutiny Act of William
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and Maiy, ch. 5, 3d April, 1G89. And it must have been witli a direct

reference to what the law was in England, that this court said, in

Wise V. Withers, 3 Cr. 337, that in such a case " the court and the

officers are all trespassers." When we speak of proceedings in a cause,

or for the organization of the court and for trials, we do not mean
mere irregularity' in practice on the trial, or any mistalien rulings in

respect to evidence or law, but of a disregard of the essentials required

by the statute under which tlie court has been convened to try and to

punish an offender for an imputed violation of the law.

Courts martial derive their jurisdiction and are regulated with us

b}' an Act of Congress, in which the crimes which may be connnitted,

the manner of charging the accused, and of trial, and the punishments

wliich may be inflicted, are expressed in terms ; or tliej' may get juris-

diction by a fair deduction from the definition of the crime that it

comprehends, and that the legislature meant to suliject to punishments

one of a minor degree of a kindred character, which has already been

recognized to be such by the practice of courts martial in the army

and navy services of nations, and by those functionaries in different

nations to whom has been confided a revising power over the sentences

of courts martial. And when oifences and crimes are not given in

terms or by definition, the want of it may be supplied by a compre-

hensive enactment, such as the 32d article of the rules for the govern-

ment of the nav}-, which means that courts martial have jurisdiction of

such crimes as are not specified, but which have been recognized to be

crimes and offences b3- the usages in the navy of all nations, and that

the}- shall be punished according to the laws and customs of the sea.

Notwithstanding the apparent indeterminateness of such a provision,

it is not liable to abuse ; for what those crimes are, and how the^' are

to be punished, is well known b}' practical men in the navy and
army, and bj' tliose who have studied the law of courts martial, and
the oflfences of which the diflTerent courts martial have cognizance.

AVith the sentences of courts martial which have been convened regu-

larl}', and have proceeded legally, and by which punishments are

directed, not forbidden by law, or which are according to the laws

and customs of the sea, civil courts have nothing to do, nor are they

in any way alterable by them. If it were otherwise, the civil courts

would virtually administer the rules and articles of war, irrespective of

those to whom that duty and obligation has been confided by the laws

of the United States, from whose decisions no appeal or jurisdiction of

any kind has been given to the civil magistrate or civil courts. But
we repeat, if a court martial has no jurisdiction over the subject-matter

of the charge it has been convened to try, or shall inflict a punishment
forbidden by the law, thougli its sentence shall be approved bv the

officers having a revisory power of it, civil courts may, on an action hy
a party aggrieved b}' it, inquire into the want of the court's jurisdiction

and give him redress. Ilarman v. Tappenden, 1 P2ast. 555 ; as to

ministerial offi(!ers, IMarshall's Case, 10 Cr. 76 ; 3forrison v. Sloper^

VOL. II. — 147
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Wells, 30 ; Parton v. Williams^ B. and A. 330 ; and as to justices of

the peace, by Ld. Tenterden, in Hasten v. Careto, 3 B. and C. 653
;

Mules V. Calcott, 6 Bins, 85.

Such is the law of England. By the Mutiny Acts, courts martial

have been created, with authority to try those who are a part of the

army or nav}' for breaches of uiilitary or naval duty. It has been re-

peatedlj* determined that the sentences of those courts are conclusive

in any action brought in the courts of common law. But the courts of

common law will examine whether courts martial have exceeded the

jurisdiction given them, though it is said, "not, however, after the sen-

tence has been ratified and carried into execution." Grant v. Gould,

2 H. Black, 69 ; Ship Bounty, 1 East. 313 ; Shalford's Case, 1 East.

313 ; Mann v. Owen, 9 B. and C. 595 ; in the matter of Poe, 5 B. and

A. 681, on a motion for a prohibition. A judge, or an}' person acting

by authorit}' as such, where he has over tlie subject-matter, and over

tlie person, a general jurisdiction which he has not exceeded, will not be

liable to have his judgment examined in an action brought against him-

self; but if jurisdiction be wanting over the subject-matter, and over

the person, such judgment w^ould be examinable. Hammond v.

Howel, 1 Mod. 184; Garnett v. Ferrand, 6 B. and C. 611; Moshjn

V. Fabugas, Cow. 172; Bouham's Case, 8 Co. 114; Greemoell v.

Burwell^ 1 Le Ro}-, 454 ; by Holt, C. J., 1 Le Ro}-, 470 ; Lvmley v.

Lance, 2 Le Roy, 767 ; Basten v. (Ja,rev), 3 B. and C. 649. The

preceding cited cases relate to judges of record. As to judges not of

record, ecclesiastical judges, Aclierhj v. Parkerson, 3 M. and S. 411.

Commissioners of court of bequests, Aldridge v. Haines, 2 B. and

Ad. 395. As to returning officer of election, AsJiby v. White, 2 Ld.

Raym. 941 ; Ciillen v. Harris, 2 Start, 577.

In this case, all of us think that the court which tried Dynes had

jurisdiction over the subject-matter of the charge against him ; that

tiie sentence of the court against him was not forbidden by law; and

that, having been approved by the Secretary of the Navy as a fair

deduction from tlie 17th article of the Act of April 23d, 1800, and that.

Dynes having been brought to Washington as a prisoner by the direc-

tion of the Secretary, that the President of the United States, as con-

stitutional commander-in-chief of the army and navy, and in virtue of

his constitutional obligation, that " He shall take care that the laws be

faithfully executed," violated no law in directing the marshal to receive

the prisoner Dynes from the officer commanding the United States

steamer " Engineer," for the purpose of transferring him to the peniten-

tiary of the District of Columbia ; and, consequentl}', that the marshal

is not answerable in this action of trespass and false imprisonment.

We affirm the judgment of the Circuit Court.^

Mr. Justice McLean dissented.

1 " Courts martial of the Uititeil States, although their les^al sanction is no less

than that of the Federal courts, being equally witli these authorized by the Consti-

tution, are, unlike these, not a portion of the Judiciary of the United States, and are

^
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THE PRIZE CASES.

THE BRIG ''AMY WARWICK."—THE BARK "HIAWATHA."
THE SCHOONi:R " BRILLIANTE.'-'—THE SCHOONER

" CRENSHAW."

Supreme Court of the United States. 1863.

[2 Black, 635.] i

The case of the "Am}' Warwick" was argued by Mr. Dana, of

Massachusetts, for libellants, and by 31v. £angs, of Massachusetts, for

claimants. The " Crenshaw," bj' 3fj: Eames., of Washington City,

for Ubellants, and by Messrs. Lord, Edwards, and Donahue, of New
York, for claimants. The " Hiawatha," by Mr. Evarts and J//'. Sedg-

loick, of New York, for libellants, and by Mr. Edwards, of New York,

for claimants. Tlie " Brilliante," by Mr. Eames, of Washington Cit}',

for libellants, and b}- Mr. Carlisle, of Washington City, for claimants.

Mr. Justice Grier. There are certain propositions of law which

must necessaril}' affect the ultimate decision of these cases, and many
others, which it will be proper to discuss and decide before we notice

the special facts peculiar to each. They are, 1st. Had the President a

right to institute a blockade of ports in possession of persons in armed

rebellion against the government, on the principles of international

law, as known and acknowledged among civilized States? 2d. Was
the property' of persons domiciled or residing within those States a

proper subject of capture on the sea as "enemies' property"?

I. Neutrals have a right to challenge the existence of a lilockade de

facto, and also the authority of the part}' exercising the right to insti-

tute it. The}" have a right to enter the ports of a friendl}" nation for

the purposes of trade and commerce, but are bound to recognize the

rights of a belligerent engaged in actual war, to use this mode of coer-

cion, for the purpose of subduing the enem}'.

That a blockade de facto actuall}' existed, and was formall}' declared

and notified by the President on the 27th and 30th of April, 1861, is

an admitted fact in these cases.

That the President, as the Executive Chief of the Government and
Commander-in-Chief of the Army and Navy, was tlie proper person to

make such notification, has not been, and cannot be disputed.

thus not included among the ' inferior ' courts which Congress ' may from time to time
ordain and establish.' [Here follows a quotation from Dunes v. Hoover, ' the lead-

ing case on this subject.'] Not belonging to the judicial branch of the government,
it follows that courts martial must pertain to the executive department; and they
are in fact simply instrumentalities of the executive power, provided by Congress for

the President as commander-in-chief, to aid him in properly commanding the army
and navy and enforcing discipline therein, and utilized under his orders or those of his

authorized military representatives."— iWinlhrop's Military Law, pp 52-.53.

—

Ed.
1 The statement of facts is omitted.— Ed.
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The right of prize iind ca[)ture has its origin in the jus belli, and is

governed and adjudged under the law of nations. To legitimate the

cai)ture of a neutral vessel or property on the high seas, a war must

exist (le facto, and the neutral must have a knowledge or notice of the

intention of one of the parties belligerent to use this mode of coercion

against a port, cit}', or terrftor}-, in possession of the other.

Let us inquire whether, at the time this blockade was instituted, a

state of war existed which would justify a resort to these means of

subduing the hostile force.

Win- has been well defined to be, " That state in which a nation prose-

cutes its right by force."

The parlies belligerent in a public war are independent nations. But it

is not necessary to constitute war, that both parties should be acknowl-

edged as independent nations or sovereign States. A war ma}' exist

where one of the belligerents claims sovereign rights as against the

other.

Insurrection against a government ma}' or may not culminate in

an organized rebellion, but a civil war always begins by insurrection

against the lawful authority of tlie government. A civil war is never

solemnly declared; it becomes such by its accidents,— the number,

power, and organization of the persons who originate and carry it on.

AVhen tlie party in rebellion occupy and hold in a hostile manner a cer-

tain portion of territory ; have declared their independence ; have cast

off tlieir allegiance ; have organized armies; have commenced hostili-

ties against their former sovereign, the world acknowledges them as

belligerents, and tlie contest a war. They claim to be in arms to

establish their liberty and independence, in order to become a sover-

eign State, while the sovereign party treats them as insurgents and

rebels who owe allegiance, and who should be punished with death for

their treason.

The laws of war, as established among nations, have their founda-

tion in reason, and all tend to mitigate the cruelties and misery pro-

duced by the scourge of war. Hence the parties to a civil war usually

concede to each other belligerent rights. They exchange prisoners,

and adopt the other courtesies and rules common to public or national

wars.

"A civil war," says Vattel, " breaks the bands of society and gov-

ernment, or at least suspends their force and effect ; it produces in the

nation two independent parties, who consider each other as enemies,

and acknowledge no common judge. Those two parties, therefore,

must necessarih' be considered as constituting, at least for a time, two

separate bodies, two distinct societies. Having no common superior to

judge between them, they stand in prccisel}' the same predicament as

two nations who engage in a contest and have recourse to arms.

" This being the case, it is very evident that the common laws of

war— those maxims of humanit}', moderation, and honor— ought to

be observed by both parties in every civil war. Should the sovereign
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conceive he has a right to hang up his prisoners as rebels, the opposite

part}^ will make reprisals, etc. ; the war will become cruel, horrible, and

every day more destructive to the nation."

As a civil war is never publicly proclaimed, eo nomine^ against insur-

gents, its actual existence is a fact in our domestic history which the

court is bound to notice and know.

The true test of its existence, as found in the writings of the sages

of the common law, may be thus summarily stated :
" "When the regular

course of justice is interrupted b}- revolt, rebellion, or insurrection, so

that the courts of justice cannot be kept open, civil war exists and

hostilities may be prosecuted on the same footing as if those opposing

the government were foreign enemies invading tlie land."

By the Constitution, Congress alone has the power to declare a

national or foreign war. It cannot declare war against a State, or any

number of States, b}^ virtue of any clause in the Constitution. The
Constitution confers on the President tlie whole Executive power. He
is bound to take care that the laws be faithfully executed. He is Com-
mander-in-Chief of the Arm}' and Navy of the United States, and of

the militia of the several States when called into the actual service of

the United States. He has no power to initiate or declare a war either

against a foreign nation or a domestic State. But b}' the Acts of Con-

gress of Februar}' 28, 1795, and 3d of March, 1807, he is authorized to

call out the militia and use the military and naval forces of the United

States in case of invasion by foreign nations, and to suppress insur-

rection against the government of a State or of the United States.

If a war be made b}' invasion of a foreign nation, the President is

not only authorized but bound to resist force b}' force. He does not

initiate the war, but is bound to accept the challenge without waiting

for an}' special legislative authority. And whether the hostile party be

a foreign invader, or States organized in rebellion, it is none the less a

war, although the declaration of it be "unilateral." Lord Stowell

(1 Dodson, 247) observes, " It is not the less a war on that account, for

war may exist without a declaration on either side. It is so laid down
by the best writers on the law of nations. A declaration of war by one

country only, is not a mere challenge to be accepted or refused at

pleasure by the other."

The battles of Palo Alto and Resaca de la Palma had been fought

before the passage of the Act of Congress of May 13, 1846, which
recognized " a state of war as existing by the act of the Republic of

Mexico." Tins act not onl}- provided for the future prosecution of the

war, but was itself a vindication and ratification of the act of the

President in accepting the challenge without a previous formal decla-

ration of war by Congress.

This greatest of civil wars was not gradually developed by popuhir

commotion, tumultuous assemblies, or local unorganized insurrections.

However long may have been its previous conception, it nevertheless

sprung forth suddenly from the parent brain, a Minerva in the full
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^^-^"'"^^ panoply of war. The President was bound to meet it in the shape it

presented itself, without waiting for Congress to baptize it with a name
;

and no name given to it by him or them eould change tlie fact.

It is not the less a civil war, witli belligerent parties in hostile array,

because it may be called an " insurrection" by one side, and the insur-

gents be considered as rebels or traitors. Tt is not necessary tliat llie

independence of the revolted province or State be acknowledged in

order to constitute it a party belligerent in a war according to tlie law

of nations. Foreign nations acknowledge it as war b}- a declaration of

\
^

e^ ncutralit\'. The condition of neutrality cannot exist unless there be

^ two belligerent parties. In the case of the Santissi7na Trinidad^

y^c^^K^ (7 Wheaton, 337,) tliis court say: "The government of the United

J
^ f y_,i^ Slates has recognized the existence of a civil war between Spain and

C*'^'^'' her colonies, and has avowed her determination to remain neutral

/V ^ between the parties. Each party is therefore deemed by us a bel-
'

n ligercnt nation, having, so far as concerns us, the sovereign rights of

yy( ''jUs<^\ war." (See also 3 Binn. 252.)

J ^V C/c/^^
^'^ ^°^" ^^ ^''^ news of the attack on Fort Sumter, and the organiza-

u^^
{ tion of a government b}- the seceding States, assuming to act as bel-

^^A^\xJ fc' ligerents, could become known in Europe, to wit, on the 13th of May,
/ 1861, the Queen of P^ngland issued her proclamation of neutrality,

'I'lJJiiUK. ^ "recognizing hostilities as existing between the government of the
j)r^/tA,^wr-^

United States of America and certain States styling themselves the

6A ' J(.a^ Confederate States of America." This was immediately followed by
CsjiA^j^ similar declarations or silent acquiescence by other nations.

XrCJU^^ <^r
* After such an official recognition by the sovereign, a citizen of a

f ^ ' foreign State is estopped to deny the existence of a war with all its

Ip-^VU^^ consequences as regards neutrals. They cannot ask a court to affect a

lAAA CUX technical ignorance of the existence of a war, which all the world ac-

^ knowledges to be the greatest civil war known in the history of the

/hJ^a>Gjt '^r human race, and thus cripple the arm of the government and paralj'ze

v
J _j_ its power by subtle definitions and ingenious sophisms.

\J(JJU^
U-A^ Xhe law of nations is also called the law of nature ; it is founded on

'j^/.^ the common consent as well as the common sense of the world. It

^ * contains no such anomalous doctrine as that which this court are now
^ .V for the first time desired to pronounce, to wit : That insurgents who

/. tA u^^^ have risen in rebellion against their sovereign, expelled her courts,

^ *
establislied a revolutionary government, organized armies, and com-

r^*i-^'J~^'^'^pZ3 menced hostilities, are not enemies because they are traitors ; and a

i
'

1 war levied on the government by traitors, in order to dismember and

fy^yy destroy it, is not a war because it is an " insurrection."

ii^jJ^jJ^
^Vhether the President, in fulfilling his duties as Commander-in-Chief

'^V'^ in suppressing an insurrection, has met with such armed hostile resist-

•~Hajla^ \jo'G_/i ance, and a civil war of such alarming proportions, as will compel him

j

to accord to them the character of belligerents, is a question to be
^/|aXi >aAxA>- decided by him, and this court must be governed by the decisions and

. 1 ^y^ \kjXKj\t^^^^
^^ ^^^ political department of the government to which this power

^
^

.}\/UL^
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was intrusted. " He must determine what degree of force the crisis

demands."' The proclamation of blockade is itself oflicial and conclu-

sive evidence to the court that a state of war existed which demanded

and authorized a recourse to such a measure, under the circumstances

peculiar to the case.

The correspondence of Lord Lyons with the Secretary of State

admits the fact and conchides the question.

If it were necessary to the technical existence of a war, that it should

have a legislative sanction, we find it in almost every act passed at the /?

extraordinar}- session of the Legislature of 1861, which was wholh' P^- a^^;4-^

emplo3'ed in enacting laws to enable the government to prosecute the ^ .

war with vigor and cfHciency. And final!}-, in 18G1, we find Congress A^^^ ^^
ex majore cautda and in anticipation of such astute objections, passing—T^,^ Ay^i^otA"

an Act " approving, legalizing, and making valid all the acts, procla- ,^

mations, and orders of the President, etc., as if the}' had been issued y^'"-"*^'^ ^
and done under the previous express authority and direction of the j' J^j^t^
Congress of the United States." (/"^ ^ "

Without admittino; that such an act was necessarv under the circum- ^t-^*-^-^^^^^^^^*'

stances, it is plain that if the President had in any manner assumed K . fj -y-/

powers which it was necessary should have the authorit}- or sanction of lAy^^^^-'^^^^^^

Congress, that on the well known principle of law, omnis ratihahitio 04JI (^ "

retrotrahitur et mandato equiparatxir^ this ratification has operated to }-^fynjCuUt\xJL
perfectly cure the defect. In the case of Broxmi v. United States, fn

(8 Cr. 131, 132, 133,) Mr. Justice Story treats of this subject, and cites <^<t.<^ -^^lA
-

numerous authorities to which we may refer to prove this position, and j^/\ (j-isl^&LjW^

concludes, "I am perfectly satisfied that no subject can commence /y
hostilities or capture property of an enemy, when the sovereign has "^ (\AA^Ay^^***\

prohibited it. But suppose he did, I would ask if the sovereign may -

7~//v-
not ratify his proceedings, and thus b}' a retroactive operation give .

validity to them?" Although Mr. Justice Story dissented from the ftx^ff^ ci^
~

majority of the court on the whole case, the doctrine stated b}- him on j, y y

this point is correct and fully substantiated by authority.
/tyoAAJ-^^-^^uJcn

The objection made to this act of ratification, that it is ex post facto, 2S C'i-^J^'^

and therefore unconstitutional and void, might possibl}- have some --^^ '
/i

weight on the trial of an indictment in a criminal court. But i)rece-i/>-^'^^
^'

dents from that source cannot be received as authoritative in a tribunal AA/oy^
administering public and international law. ^ .

On this first question therefore we are of the opinion that the Presi- -^aa-aa^va^a^ -

dent had a x\g\\t,jure belli, to institute a blockade of ports in posses—-/^ ^
sion of the States in rebellion, which neutrals are bound to regard. ' v

II. AVe come now to the consideration of the second question. "What /^'^-^^cf^^
"

is included in the term " enemies" property "? — iJLaL^oJZ
Is the property of all persons residing within the territory of the ^ ^^g_^2x i

States now in rebellion, captured on the high seas, to be treated as \j^ ^ I

"enemies' property" whether the owner be in arms against the gov- Q^/\4<^^'Up^
ernment or not? J,^ ^^
The right of one Iielligerent not only to coerce the other by direct -^ '^^^(T^

•""ViXju^ .^ . (^c^ dioA CW^. ic^^r^ cct^ ^-A^-G-(r3 ^
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I force, but also to cripple his resources by the seizure or destruction

CX^A^***— of his property, is a necessary result of a state of war. Money and

M
f,

wealth, the products of agriculture and conitnerce, are said to be the

IAjCLA 0~L sinews of war, and as necessary in its conduct as numbers and physical
'

J / _ force. Hence it is, that the laws of war recognize the right of a bel-
'^^"^^

ligerent to cut these sinews of the power of the enemy, by capturing
'

Aji^oJ^'^ his property on the high seas.

The appellants contend that the tei'm "enemy'" is properly ap[)li-

cable to those only who are subjects or citizens of a foreign State at

war with our own. They quote from the pages of the common law,

" which say, " that persons who wage war against the King may be of

I

% C I*
^"° kinds, subjects or citizens. The former are not proper enemies,

'T-^'*^*^'^'"^^""^^ but rebels and traitors ; the latter are those that come properly under

J the name of enemies."
y^oyl . They insist, moreover, that the President himself, in his proclama-

tion, admits that great numbers of the persons residing within the

territories in possession of the insurgent government are loyal in their

feelings, and forced by compulsion and the violence of the rebellious

and revolutionary- party and its '^ de facto government" to submit to

their laws and assist in their scheme of revolution ; that the acts of the

usurping government cannot legally sever the bond of their allegiance
;

the}- liaA'e, therefore, a co-relative right to claim the protection of the

government for their persons and propertv, and to be treated as loyal

citizens, till legally convicted of having renounced their allegiance and

made war against the government by treasonabl}- resisting its laws.

They contend, also, that insurrection is the act of individuals and not

of a government or sovereigntv ; that the individuals engaged are sub-

jects of law. That confiscation of their property can be effected onl}-

under a municipal law. That by the law of the land such confiscation

cannot take place without the conviction of the owner of some offence,

and finally that the secession ordinances are nullities and ineffectual to

release any citizen from his allegiance to the national Government, and
consequcnll}- that the Constitution and laws of the United States are

still operative over persons in all the States for punishment as well as

pi'otection.

This argument rests on the assumption of two propositions, each of

which is without foundation on the established law of nations. It

assumes that where a civil war exists, tlie party belligerent claiming

to be sovereign cannot, for some unknown reason, exercise the rights of

belligerents, although the revohitionarj' party ma}-. Being sovereign,

he can exercise only sovereign rights over the other party. The insur-

gent may be killed on the battle-field or by the executioner ; his prop-

ert}- on land may be confiscated under the municipal law ; but the

commerce on the ocean, which supplies the rebels witli means to sup-

port the w^ar, cannot be made the subject of capture under the laws of

war, because it is " unconstitutional" ! Now, it is a proposition never

doubted, tliat the belligerent party who claims to be sovereign may



CHAP. XII.] THE PRIZE CASES. / 2343

exercise both belligerent and sovereign rights (see 4 Cr. 272). Treat-

ing the other part}- as a belligerent and using only the milder modes of

coercion which the law of nations has introduced to mitigate the rigors

of war, cannot be a subject of complaint by the party to whom it is

accorded as a grace or granted as a necessity. AVe have shown that a

civil war such as that now waged between the Northern and Southern

States is properly conducted according to the humane regulations of

public law as regards capture on the ocean.

Under the very peculiar Constitution of this government, although

the citizens owe supreme allegiance to the Federal government, they

owe also a qualified allegiance to the State in which they are domiciled.

Their persons and property' are subject to its laws.

Hence, in organizing tliis rebellion, the}' have acted as States claim-

ing to be sovereign over all persons and property within their respect-

ive limits, and asserting a right to absolve their citizens from their

allegiance to the Federal Government. Several of these States have

combined to form a new confederacy, claiming to be acknowledged by

the world as a sovereign State. Their right to do so is now being

decided by wager of battle. The ports and territory of each of these

States are held in hostility to the General Government. It is no loose,

unorganized insurrection, having no defined boundary or possession.

It has a boundary marked by lines of bayonets, and wliich can be

crossed only by force— south of this line is enemies' territory, because

it is claimed and held in possession by an organized hostile and bel-

ligerent power.

All persons residing within this territory whose property may be

used to increase the revenues of the hostile power are, in this contest,

liable to be treated as enemies, though not foreigners. They have cast

off their allegiance and made war on their government, and are none

the less enemies because they are traitors.

But in defining the meaning of the terra " enemies' property," we
will be led into error if we refer to Fleta and Lord Coke for their

definition of the word '* enemy." It is a technical phrase peculiar to

prize courts, and depends upon principles of public policy as distin-

guislied from the common law.

Whetlier property be liable to captui-e as " enemies' property " does

not in any manner depend on the personal allegiance of the owner.
" It is the illegal traffic that stamps it as ' enemies' property.' It is of

no consequence whether it belongs to an ally or a citizen. 8 Cr. 384.

The owner, pro hac vice, is an enemy." 3 Wash. C. C. R. 183.

The produce of the soil of the hostile territory, as well as other prop-

erty engaged in the commerce of the hostile power, as the source of its

wealth and strength, are always regarded as legitimate prize, without

regard to the domicil of the owner, and much more so if he reside and
trade within their territory.

III. We now proceed to notice the facts peculiar, to the several cases

submitted for our consideration. The principles which have just been
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stated appl}' alike to all of tliem. [Here follows a separate, brief

coiisiclerution of each of the cases, affirming the rlecvees below except

as to a i)art of the gCMjds in the "Crenshaw," which were restored to

tht'ir owncr.^ The dissenting o[)inion of Nelson, J. (given in the case

of the "Hiawatha"), in wiiich Taney, C. J., and Justices Catron and

Clifford, concurred, is given in a note.^J

1 See 1 Wiiithrop's " Military Law," 957-958.

From Adams's Life of R. II. Dana, ii. 266. — "Few of those even most familiar with

the history of the Civil War knew anything of the important legal ejjisodes connected

witii it. Much has heen said and written of the gathering of armies, of the fitting out

of fleets, of tlie hlockade of the rebel ports, and of the political and diplomatic dis-

cussions which absorbed the time and energies of the statesmen and diplomats of that

day ; but out of these grew a cla.ssof rjuestions, the decision of which by the courts of

law had a most important bearing on military operations. The issue of President

Lincoln's proclamations of April 19 and 27, 1861, and, in pursuance thereof, the block-

ade of tlie Southern ports and the capture on the high seas of ships carrying contra-

band goods, or of ships owned by parties residing in the States in rebellion, implying,

of course, proceedings in the prize courts for the condemnation of such captured ves-

sels, raised in those courts a class of questions that involved the authority of the

governn)ent to suppress the rebellion. This was the momentous issue presented iu

the cause known as ' The Prize Cases,' which was decided by tlie Supreme Court of

the United States at its December term, 1862. Mr l^ana thus described it in a
letter to Mr. Adams written immediately upon his return home after making his

argument before the full bench at Washington :
—

"' [186.3. March 9, Boston.] These causes present our Constitution in a new and
peculiar light. In all States but ours, now existing or that have ever existed, the func-

tion of the judiciary is to interpret the acts of the government. In ours, it is to decide

upon their legality. The government is carrying on a war. It is exerting all the powers
of war. Yet the claimants of the captured vessels not only seek t j save their vessels by
denying that they are liable to capture, but deny the right of the government to exer-

cise war powers, — deny that this can be, in point of law, a war. So the judiciary is

actually, after a war of twenty-three months' duration, to decide whether the govern-

ment has the legal capacity to exert these war powers. This is the result of a written

Constitution, as a supreme law, under which there is no sovereign power, but only

coordinate departments.
" ' Contemplate, my dear sir, the possibility of a Supreme Court deciding that this

hlockade is illegal ! What a position it would put us in before the world whose com-

merce we have been illegally prohibiting, whom we have unlawfully subjected to a
cotton famine and domestic dantrers and distress for two years ! It would end the
war, and where it would leave us with neutral powers it is fearful to contemplate !

Yet such an event is legally pos.<il)le, — I do not think it ])robai)le, hardly possible, in

fact. But last year I think there was danger of such a result, Avhen the l)lockade was
new, and l)efore the three new judges were appointed. The bare contemplation of

such a pos.,il(ility makes us pause in our boastful assertion that our written Constitu-

tion is clearly the best adapted to all exigencies, the last, best gift to man.'
" The three new judges here referred to were Davis, Swayne, and Miller, all ap-

pointed by President Lincoln in October, 1862. Before they took their seats, the

Supreme Court was composed of the Chief Justice, Taney, and of the five associates,

justices AVayne, Catron, Nelson, Grier, and Clifford, all democrats, and three of them
appointed froTu slaveholding States. What made the situation more grave was the

fact that the Chief Justice had already, from his circuit bench, challenged the legality

of some of President Lincoln's most important and essential acts"— Ed.
2 Mr. JrsTiCE Np;i.sox, di.ssenting. The projierty in this ca.se, vessel and cargo,

was seized by a government vessel on the 20th of May, 1861, in Hampton Roads, for

an alleged violation of the blockade of the ports of the State of Virginia. . . .

Another objection taken to the seizure of this vessel and cargo is, that there was
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no existing war between the United States and the States in insurrection within the

meaning vi tiie law of nations, whicli drew after it tlie consequences of a public or

civil war. A contest by force between independent sovereign States is called a public

war; and, when duly commenced by proclamation or otherwise, it entitles both of the

belligerent parties to all the rights of war against eacii other, and as respects neutral

nations. Chancellor Kent observes, " Tiiough a solemn declaration, or previous notice

to the enemy, be now laid asiile, it is essential that some formal jmblic act, jjroceeding

directlv from the competent source, should announce to the people at home tlieir new

relations and duties growing out of a state of war, and which should etjually apjirise

neutral nations of the fact, to enable them to conform their conduct to the rights

belonging to the new state of tilings." " Such an official act operates from its date

to legalize all hostile acts, in Yike manner as a treaty of peace operates from its date

to annul them." He further observes, " as war cannot lawfully be commenced on the

part of the United States without an Act of Congress, such Act is, of coui'se, a formal

notice to all the world, and equivalent to the most solemn declaration."

The legal consequences resulting from a state of war between two countries at this

day are well understood, and will be found described in every approved work on the

subject of international law. The people of the two countries become immediately

the enemies of each other— all intercourse commercial or otherwise between them

unlawful— all contracts e.\.isting at the commencement of the war suspended, and

all made during its existence utterly void. The insurance of enemies' property, the

drawing of bills of exchange or purchase on the enemies' country, the remission of

bills or money to it, are illegal and void. Existing partnerships between citizens or

subjects of the two countries are dissolved, and, in fine, interdiction of trade and inter-

course dii-ect or indirect is absolute and complete by the mere force and effect of war

itself. All the property of the people of the two countries on land or sea is subject

to capture and confiscation by the adverse party as enemies' property, with certain

qualifications as it respects propert}' on land {Broirn v. United Stntps. 8 Cranch, 110),

all treaties between the lielligerent parties are annulled. The ports of the respective

countries may be blockaded, and letters of marque and reprisal granted as rights

of war, and the law of prizes as defined by the law of nations conies into full and

complete operation, resulting from maritime captures, jMre- belli. War also effects

a change in the mutual relations of all States or countries, not directly, as in the case

of the belligerents, but immediately and indirectly, though they take no part in the

contest, but remain neutral.

This great and pervading change in the existing condition of a country, and in the

relations of all her citizens or subjects, external and internal, from a state of peace,

is the immediate effect and result of a state of war : and hence the same code which

has annexed to the existence of a war all these disturbing consequences has declared

that the right of making war belongs exclusively to the supreme or sovereign power

of the State.

This power in all civilized nations is regulated by the fundamental laws or muni-

cipal constitution of the country. By our Constitution this power is lodged in Con-

gre.ss. Congress shall have power " to declare war, grant letters of marque aud

reprisal, and make rules concerning captures on land and water."

We have thus far been considering the status of the citizens or subjects of a country

at the breaking out of a public war when recognized or declared by the coni])etent

power.

In the case of a rebellion or resistance of a portion of the people of a country

against the established government, there is no doubt, if in its progress and enlarge-

ment the government thus sought to be overthrown sees fit, it may by the competent

power recognize or declare the existence of a state of civil war, which will draw after

it all the consequences and rights of war between the contending parties as in the

case of a public war. Mr. Wheaton observes, speaking of civil war, " But the general

usage of nations regards such a war as entitling both the contending parties to all the

rights of war as against each other, and even as respects neutral nations." It is not

to be denied, therefore, that if a civil war existed between that portion of the peojde in
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or'^anized insurrection to overtlirow this government at the time this vessel and cargo

•were seized, and if siie was guilty of a violation of tlie blockade, she would lie lawful

prize of war. Hut before tliis insurrection against tlie established Government can be

dealt with on the footing of a civil war, within the meaning of the law of nations and

the (\)nstitutioii of the United States, and wliich will draw after it belligerent rights,

it must be recognized or declared by the war-making power of the Govornment. No
])owcr short of this can change the legal status of the Government or the relations of

its citizens from that of j)eace to a state of war, or bring into existence all those duties

and obligations of neutral third ])artics growing out of a state of war. 'J"he war power

of tiie Government must be exercised before this changed condition of the Government

and people aiul of neutral third jtarties cau be admitted. There is no difference in this

res])ect lietween a civil and a public war.

We have been more particular upon this branch of the case than would seem to be

required on account of any doubt or difficulties attending the subject in view of the

approved works upon the law of nations, or from the adjudication of the courts, but

because some confusion existed on the argument as to the definition of a war that

drew after it all the rights of prize of war. Indeed, a great portion of the argument

proceeded upon the ground that these rights could be called into operation— enemies'

property captured— blockades set on foot and all the rights of war enforced in ])rize

courts— by a .«i)ecies of war unknown to the law of nations and to the Constitution

of the United States.

An idea seemed to be entertained that all that was necessary to constitute a war

was organized hostility in the district of country in a state of rebellion— that conflicts

on land and on sea— the taking of towns and capture of fleets — in fine, the magni-

tude and dimensions of the resistance against the Government— constituted war with

all the belligerent rights belonging to civil war. With a view to enforce this idea,

we had, during the argument, an imposing historical detail of the several measures

adopted bj' the Confederate States to enable them to resist the authority of the Gen-

eral Government, and of many bold and daring acts of resistance and of conflict. It

was said that war was to be ascertained by looking at the armies and navies or public

force of the contending parties, and the battles lost and won — that in the language

of one of the learned counsel, " Whenever the situation of opposing hostilities has

assumed the proportions and pursued the methods of war, then peace is driven out,

the ordinary authority and administration of law are suspended, and war in fact and

by necessity is the status of the nation until peace is restored and the laws resumed

their dominion."

Now, in one sense, no doubt this is war, and may be a war of the most extensive and

threatening dimensions and effects, but it is a statement simply of its existence in a

material sense, and has no relevancy or weight when the question is, what constitutes

war in a legal sense, in the sense of the law of nations, and of the Constitution of the

United States ? For it must be a war in this sense to attach to it all the consequences

that belong to belligerent rights. Instead, therefore, of inquiring after armies and
navies, and victories lost and won, or organized rebellion against tlie General Govern-

ment, the inquiry should be into the law of nations and into the municipal fundamental

laws of the Government. For we find there that to constitute a civil war in the sense

in which we arc speaking, before it can exist, in contemplation of law, it must be recog-

nized or declared by the sovereign power of the State, and which sovereign power
by our Constitution is lodged in the Congress of the United States— civil war, there-

fore, under our system of government, can exist only by an Act of Congress, which

requires the assent of two of the great departments of the Government, the Executive

and Legislative.

We have thus far been speaking of the war power under the Constitution of the

United States, and as known and recognized by the law of nations. But we are

asked, what would becoTne of the peace and integrity of the Union in case of an insur-

rection at home or invasion from abroad if this power could not be exercised by the

President in the rece.ss of Congress, and until that body could be assembled ?

The framers of the Constitution fully comprehended this question, and provided
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for tlie contiugency. Indeed, it would have been surprising if tliey had not, as a

rebelliou had occurred iu the State of Massachusetts wiiilo the Convention was in

session, aud wliicli iiad become so general that it was nuelled only by calling ujion the

military power of the State. The Constitution declares that Congress shall have

power ''to provide for calling forth the militia to execute the laws of tiie Union, sup-

press insurrections, and repel invasions." Another clause, " that the President shall

be Commander-in-Chief of the Army and Navy of the United States, and of the militia

of the several States when called into the actual service of the United States;" and,

again, " lie shall take care that the laws shall be faithfully executed." Congress

passed laws on this subject in 1792 and 1795. 1 United States Laws, pp. 2fJ4, 424.

The last Act provided that whenever the United States shall be invaded or be iu

imminent danger of invasion from a foreign nation, it shall be lawful fur the Presi-

dent to call forth such number of the militia most convenient to the place of dangei',

and iu case of insurrection iu any State against the government thereof it shall be

lawful for the President, ou the application of the Legislature of such State, if in

session, or if not, of the Executive of the State, to call forth such number of militia of

any other State or States as he may judge sufficient to suppress such insurrection.

The 2d section provides, that when the laws of the United States shall be opposed,

or the execution obstructed in any State by combiuations too powerful to be sup-

pressed by the course of judicial proceedings, it shall be lawful for the President to

call forth the militia of such State, or of any other State or States as may be necessary

to suppress such combinations; aud by the Act 3 March, 1807 (2 U. S. Laws, 443), it

is provided that in case of insurrection or obstruction of the laws, either iu the United

States or of any State or Territory, where it is lawful for the President to call forth

the militia for the purpose of suppressing such insurrection, and causing the laws to

be executed, it shall be lawful to employ for the same purpose such part of the land

and naval forces of the United States as shall be judged necessary.

It will be seen, therefore, that ample provision has been made under the Constitu-

tion and laws against any sudden and unexpected disturbance of the public peace from
insurrection at home or invasion from abroad. The whole military aiul naval power
of the country is put under the control of the President to meet the emergency. He
may call out a force in proportion to its necessities, one regiment or fifty, one ship-of-

war or auy number at his discretion. If, like the insurrection in the State of Pennsvl-

vania in 1793, the disturbance is confined to a small district of countrv, a few regi-

ments of the militia may be sufficient to suppress it. If of the dimension of the

present, when it first broke out, a much larger force would be required. But what-

ever its numbers, whetlier great or small, that may be required, ample provision is

here made; and whether great or small, the nature of the power is the same. It is

the exercise of a power under the municipal laws of the countrj- and not under the

law of nations ; aud, as we see, furnishes the most ample means of repelling attacks

from abroad or su])pressiug disturbances at home until the assembling of Congress,

who can, if it be deemed necessary, bring into operation the war power, and thus

change the nature and character of the contest. Then, instead of lieing carried on

under the municip.al law of 1795, it would be under the law of nations, and the Acts
of Congress as war measures with all the rights of war.

It has been argued that the authority conferred on the President by the Act of

1795 invests him with the war power. But the obvious answer is, th.nt it ]iroceeds

from a different clause in the Constitution aud which is given for different purposes

and objects, namely, to execute the laws and preserve the public order and tranquillity

of the country in a time of peace by preventing or suppressing any public disorder or

disturbance by f(jreign or domestic enemies. Certainly, if there is any force in this

argument, then we are in a state of war with all the rights of war, and all the penal

consequences attending it every time tliis power is exercised by calling out a military

force to execute the laws or to suppress insurrection or rebellion ; for the nature of

the povi^er cannot depend upon the numbers called out. If so, what numlicrs will con-

stitute war and what numbers will not ? It has also been argued that this power of

the President from necessity should be construed as vesting him with the war power,
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or tlie Kepulilic might greatly suffer or be in clangor from the attacks of the hostile

iiartv liefore tlie assembling of Congress. But wc have seen that the whole military

and naval force are in his hands under the municijKal laws of the country. He can

meet the adversary upon land and water with all the forces of the Government. The

truth ii*, this idea "of tiie existence of any necessity for clothing the President with the

war power, under the Act of 1795, is simjjly a monstrous exaggeration; for, besides

bavin" the coinniaiid of the whole of the army and navy. Congress can be assembled

within auv thirty days, if the safety of the country reijnires that the war power shall

be brought into operation.

The Acts of 1795 and 1807 did not, and could not under the Constitution, confer

on the President the power of declaring war against a State of this Union, or of decid-

ing tiiat war existed, and upon that ground authorize the capture and confiscation of

the property of every citizen of the State whenever it was found on the waters. The

laws of war, whether the war be civil or inter genles, as we have seen, convert every

citizen of the hostile State into a public enemy, and treat him accordingly, whatever

mav have been his ])revious conduct. This great power over the business and pro])erty

of the citizen is reserved to the legislative department by the express words of the

Constitution. It cannot be delegated or surrendered to the Executive. Congress

alone can determine whetlier war exists or should be declared ; and until they have

acted, no citizen of the State can be punished in his person or property, unless he has

committed some offence against a law of Congress passed before the act was com-

mitted, which made it a crime, and defined the punishment. The penalty of confisca-

tion for tlie acts of others with whi-ch he bad no concern cannot lawfully be inflicted.

In the breaking out of a rebellion against the established Government, the usage in

all civilized countries, in its first stages, is to suppress it by confining the public forces

and the operations of the Government against those in rebellion, and at the same time

extending encouragement and support to the loyal people with a view to their co-

operation in patting down the insurgents. This course is not only the dictate of

wisdom, but of justice. This was the ])ractice of England in Monmouth's rebellion

in the reign of James the Second, and in the rebellions of 1715 and 1745, by the

Pretender and his son, and also in the beginning of the rebellion of the Thirteen

Colonies of 1776. It is a personal war against the individuals engaged in resisting

the authority of the Government. This was the character of the war of our Pevoln-

tion till the pa.«sage of the Act of the Parliament of Great Britain of the ICth of

George Third, 1776. By that act all trade and commerce with the Thirteen Colonies

was interdicted and all ships and cargoes belonging to the inhabitants subjected to for-

feiture a.s if the same were the ships and effects of open enemies. From this time the

war became a territorial civil war between the contending parties, with all the rights

of war known to the law of nations. Down to this period the war was personal against

the rebels, and encouragement and support constantly extended to the loyal .subjects

who adhered to their allegiance, and although the power to make war existed exclu-

sively in the King, and of course this personal war carried on under his authority, and

a partial exercise of the war power, no captures of the ships or cargo of the rebels as

enemies' property on the sea, or confiscation in Prize Courts as rights of war, took

place until after the passage of the Act of Parliament. Until the passage of the Act

the American subjects were not regarded as enemies in the sense of the law of nations.

The distinction between the loyal and rebel subjects was constantly observed. That

Act provided for the capture and confiscation as prize of their property as if the

same were the property " of open enemies." For the first time the distinction was

obliterated.

So the war carried on by the President against the insurrectionary districts in

the Southern States, as in the case of the King of Great Britain in the American
Revolution, was a personal war against those in rebellion, and with encourage-

ment and support of loyal citizens with a view to their co-operation and aid in sup-

pressing the insurgents, with this difference, as the war-making power belonged to the

King, he might have rec )giiized or declared the war at the beginning to be a civil

war, which would draw after it all the rights of a belligerent, but in the case of the



CHAP. XII.] THE PRIZE CASES. 2351

President no such power existed : the war tlierefore from necessity was a personal

war, until Congress assembled and acted upon this state of things.

Down to this period the only enemy recognized hy the Government was the persons

engaged in the rebellion, all others were peaceful citizens, entitled to all tlie privileges

of citizens under the Constitution. Certainly it cannot rigiitfuUy be said that tiie

President has the power to convert a loyal citizen into a belligerent enemy or confis-

cate his property as enemy's property.

Congress assembled ou the call for an extra session the 4th of July, 1851, and
among the first acts ))assed was one in which tiie President was authorized by procla-

mation to interdict all trade and intercourse between all the inliahitants of States in

insurrection and the rest of the United States, subjecting vessel and cargo to ca])tnre

and condemnation as prize, and also to direct the capture of any sliip or ve.ssel belong-

ing in wliole or in part to any inhabitant of a State whose inhabitants are declared by

the proclamation to be in a state of insurrection, found at sea or in any part of the

rest of the United States. Act of Congress of I3th of July, 1861, sees. 5, 6. The
4th section also autliorized the President to close any port in a Collection District

obstructed so that the revenue could not be collected, and provided for the capture and
condemnation of any vessel attempting to enter.

The President's Proclamation was issued on the 1 6th of August following, and
embraced Georgia, North and South Carolina, part of Virginia, Tennessee, Alabama,
Louisiana, Texas, Arkansas, Mississip))i, and Plorida.

This Act of Congress, we think, recognized a state of civil war between the Govern-

ment and the Confederate States, and made it territoriiil. Tlie Act of Parliament

of 1776, which converted the rebellion of the Colonies into a civil territorial war,

resembles, in its leading features, the act to which we have referred. Government in

recognizing or declaring the existence of a civil war between itself and a portion of

the people in insurrection usually modifies its effects with a view as far as practicable

to favor the innocent and loyal citizens or subjects involved in the war. It is only the

urgent necessities of the Government, arising from the magnitude of the resistance,

that can excuse the conversion of the personal into a territorial war, and thus con-

found all distinction between guilt and innocence ; hence the modification in the Act
of Parliament declaring the territorial war.

It is found in tlie 44th section of the Act, whicli for the encouragement of well

affected persons, aud to afford speedv protection to those desirous of returning to tlieir

allegiance, provided for declaring such inhabitants of any colony, countv. town port,

or place, at peace wit i his Majesty, and after such notice by proclamation there should

be no furtlicr captures. The Act of 1.3th of July provides that the President may, in

his discretion, permit commercial intercourse with any such part of a State or section,

the inliahitants of wiiich are declared to be in a state of insurrection (§ 5), obviouslv

intending to favor loyal citizens and encourage others to return to their loyalty. And
the 8tli section proviiles that the Secretary of the Treasury may mitigate or remit the

forfeitures and ])enalties incurred under the Act. The Act of .31st July is also one of

a kindred character. That appropriates S2,000,000 to be expended under the authority

of the President in sup])lyiiig and delivering a^ms and munitions of war to loval

citizens residing in any of the States of which the inhabitants are in reliellion, or in

which it may be threatened. We agree, therefore, that the Act 13th July, 1861,

recognized a state of civil war between the government and the people of the States

described in that proclamation.

The cases of the United States v. Palmer (3 Wh. 610) ; Dlvina Pastorn, and 4 Ibid.

52, and that class of cases to be found in the reports are referred to as furnishing

authority for tlie exercise of the war power claimed for the President in the ]U'esent

case. These cases hold that when the government of the United States recognizes a

state of civil war to exist between a foreign nati(m and her colonic.*, but remaining

itself neutral, the courts are bound to consider as lawful all those acts which the now
government may direct against the enemy, and we admit the President who conducts

the foreign relations of the government may fitly recognize or refuse to do so, the

existence of civil war in the foreign nation under the circumstances stated.

But this is a very different question from the one before us, whicli is whether the
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l'rc'i>i(ieiit can recognize or declare a civil war, under tlie Constitution, with all its

lielli<'ereiit rights, between his own government and a portion of its citizens in a state

of insurrection. That power, ivs we have seen, belongs to Congress. We agree when

such a war is recognized or declared to exist by the war-making power, but not

otherwise, it is the duty of the courts to follow the decision of the political power of

the goverunieut.

The case of Luther v. Borden et al., (7 How., 45,) which arose out of the attempt

of an assumed new government in the State to overthrow the old and established

Government of Rhode Island by arms. The Legislature of the old Government had

established martial law, and the Chief Justice in delivering tiie opinion of the court

observed, among other things, that " if the Government of Khode Island deemed tlie

armed opposition so formidable and so ramified throughout the State as to re(iuire

tlie use of its military force, and the declaration of martial law, we see no ground

upon which this court can (juestion its authority. It was a state of war, and the

established government resorted to the rights and usages of war to maintain itself and

overcome the unlawful opposition."

But it is only necessary to say, that the term " war " must necessarily have been

used here by the Chief Justice iu its popular sense, and not as known to the law of

nations, as the State of Khode Island confessedly possessed no power under the

Federal Constitution to declare war.

Congress on the 6th of August, 1862, passed an Act confirming all acts, proclama-

tions, and orders of the President, after the 4th of March, 1861, respecting the army
and navy, and legalizing them, so far as was competent for that body, and it lias been

suggested, hut scarcely argued, that this legislation on the subject had the effect to

bring into existence an ex post facto civil war with all the rights of capture and con-

fiscation, Jure belli, from the date referred to. An ex post facto law is defined, wlieii,

after an action, indifferent in itself, or lawful, is committed, the Legislature then, for

the first time, declares it to have been a crime, and inflicts punishment upon the person

who committed it. The principle is sought to be apjdied in this case. Property of

the citizen or foreign subject engaged in lawful trade at the time, and illegally cap-

tured, which must be taken as true if a confirmatory act be necessary, may be held

and confiscated by subsequent legislation. In other words, trade and commerce

authorized at the time by Acts of Congress and treaties may, by ex post facto legisla-

tion, be changed into illicit trade and commerce, with all its penalties and forfeitures

annexed and enforced. The instance of the seizure of the Dutch ships in 1803 In-

Great Britain before the war, and confiscation after the declaration of war, which is

well known, is referred to as an authority. But there the ships were seized by the

war power, the orders of the Government, the seizure being a partial exercise of that

power, and which was soon after exercised in full.

The precedent is one which has not received the approbation of jurists, and is not

to be followed. See W. B. Lawrence, 2d ed. Wheaton's Elements of Int. Law, pt. 4,

ch. 1, sec. 11, and note. But, admitting its full weight, it affords no authority in the

present case. Here the captures were without any Constitutional authority, and void
;

and, on principle, no subsequent ratification could make them valid.

Upon the whole, after tlie most careful consideration of this case which the pressure

of other duties has admitted, I am compelled to the conclusion that no civil war existed

between this Government and the States in insurrection till recognized by the Act of

Congress 13th of July, 1861 ; that the President does not possess the power under the

Constitution to declare war or recognize its existence within the meaning of the law

of nations, which carries with it belligerent rights, and thus cliange the country and

all its citizens from a state of peace to a state of war ; that this power belongs exclu-

sively to the Congress of the United States, and, consequently, that the President had
no power to set on foot a blockade under the law of nations, and that the cajiture of

the ves.sel and cargo in this case, and in all cases before us in which the capture

occurred before the 13th of July, 1861, for breach of blockade, or as enemies' property,

are illegal and void, and that the decrees of condemnation should be reversed and the

vessel and cargo resstored.
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THE PROTECTOR.

Supreme Colut of the United States. 1871.

[12 Wall. 700.]

Appeal from the Circuit Court of tlie United States for the District

of Louisiana.

Tills was a ruotion by 3Ir. P. Phillips to dismiss an ai)peal from a

decree of the Circuit Court of tlie United States in the Southern District

of Alabama. A motion to dismiss an appeal from the same decree, for

the reason that it was not brought within one year from the passage of

the Act of March 2, 1867 (14 Stat, at Large, 545), had been made

and denied at the December Term, 18G9. 9 Wall. 689. The appeal

was subsequently dismissed on another ground. 11 Wall. 82. The

ground of this present motion w^as that more than five years, excluding

the time of the rebellion, elapsed after the rendering of the decree,

before the appeal was brought.

B\- the Act of 1789 it is provided that writs of error shall not be

brought but within five years from tlie rendering or passing the judg-

ment or decree complained of. By the Act of 1803, appeals from

decrees were allowed, subject to the same rules, regulations, and

restrictions as writs of error. 2 Stat, at Large, 244. As a writ of

error is not hvowghi {Brooks v. JVorris, 11 How. 204) until it is filed

in the court where the judgment was rendered, so an appeal, as this

court considers, is not brought until it is rendered or filed in the same

way. The decree in this case was rendered on the 5th of April, 1861,

and the present appeal was allowed on tlie 6th of Ma}', 1S71, and fiU-d

in the clerk's office of the proper court, or brought, on the 17th of

May, 187 L
In Hanger v. Abbott (6 Wall. 532 ; The Protector, 9 Id. 659) it was

held that the Statute of Limitations did not run, during the rebellion,

against citizens of vStates adliering to the national government having

demands against citizens of the insurgent States. And the question of

course was whether, making allowance for the suspension of time pro-

duced by the rebellion, the appeal was or was not in season.

Mr. Phillips contended that it was not ; Mr. F. S. Blount, contra,

urging that it was.

The Chief Ju.stice delivered the opinion of the court.

The question in the present case is, when did the rebellion begin

and end? In other words, what space of time must be considered as

excepted from the operation of the Statute of Limitations by the war of

the rebellion?

Acts of hostility by the insurgents occurred at periods so various,

and of such diff*erent degrees of importance, and in parts of the country

so remote from each other, both at the commencement and the close of

the late Civil War, that it would be difficult, if not impossible, to say on

VOL. II. — 148
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what precise day it began or terniiiiated. It is necessaiy, therefore, to

refer to some pubhc act of the political departments of llie government

to fix the dates ; and, for obvious reasons, those of tlie executive

department, which may be, and, in fact, was, at tlie commencement of

hustiiilios, oliliged to act (hiring tlie recess of Congress, must be taken.

Tlie proclaniation of iiileiided blockade by the President ma}' there-

fore be assumed as marking the first of these dates, and the proclama-

tion that the war had closed, as marking the second. But the war did

not begin or close at the same time in all the States. There were two

jMoclamations of intended blockade : the fust of the 19th of April, 1801

(12 Stat, at Large, 1258), embracing the States of Soutli Carolina,

Georgia, Alabama, Florida, Mississippi, Louisiana, and Texas ; the

second, of the 27th of April, 1861 (Id. 1259), embracing the States of

Virginia, and North Carolina ; and there were two proclamations de-

claring that the war had closed: one issued on the 2d of April, 1866

(14 Stat, at Large, 811), embracing the States of Virginia, North Caro-

lina, South Carolina, Georgia, Florida, Mississippi, Tennessee, Ala-

bama, Louisiana, and Arkansas ; and the other issued on the 20th of

August, 1866 (Id. 814), embracing the State of Texas.

In the absence of more certain criteria, of equally general applica-

tion, we must take the dates of these proclamations as ascertaining the

commencement and the close of the war in the States mentioned in

them. Api>lying this rule to the case liefore us, we find that the war

liegan in Alabama on the 19th of April, 18 61, and ended on the 2d of

April, 1866. More tlian five years, therefore, had elapsed from the

close of the war till the 17th of May, 1871, when this appeal was

brought. The motion to dismiss, thei-efore, must be Granted.

JOHNSON V. DUNCAN et al.

Supreme Court of Louisiana. 1815.

[3 Martin, 530.] i

Martin, J. A motion that the court might proceed in this case has

been resisted on two grounds :
—

1. That the city and its environs were, by general orders of the

officer commanding the military district, put on the 15th of December

last under strict martial law.

1 On p. 528 tlie reporter says :
" The city of New Orleans being besieged by a British

army on the fir.«t Monday [the 2d] of January, 1815, the court was not opened." On
p. 529 of the February term, he says: "The din of war prevented any business being

done during this term." The case here given is the only one in tlie March term, and on

p. 558 it is said, "There was not any business done during the Month of April"

The " Piattle of New Orleans " had taken place on January 8, 181 5, before the news had

come of the signing of the treaty of peace at Ghent, on December 24, 1814.— Ed.
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2d. That In- the 3d section of an Act of Assembly, approved on the

18th of December last, all proceedings in any civil case are snspended.

1. At the close of the argument, on Monday last, we thought it

our duty, lest the smallest delay should countenance the idea, that this

court entertain an}' doubt on the first ground, instantly to declare viva

voce (altliough the practice is to deliver our opinions in writing) that the

exercise of an authority, vested by law in this court, could not I)e sus-

pended b}' any man.

In any other State but this, in the population of which are man}'

individuals who, not being perfectly acquainted with their rights, may
easily be imposed on, it could not be expected that the judges of this

court should, in complying with the constitutional injunction in all cases

to adduce the reasons on which their judgment is founded, tai<e up

much time to show that this court is bound utterly to disregard wliat is

tluis called martial law ; if anything be meant thereby, but the strict

enforcing of the rules and articles for the government of the army of

tlie United States, established by Congress or any Act of tiiat body re-

lating to militar}' matters, on all individuals belonging to the army or

militia in the service of the United States. Yet, we are told that by

this })roclamation of martial law the officer who issued it has conferred

on himself, over all his feliow-citizens, witiiin the space which lie has

described, a supreme and unlimited power, which being incompatible

witli the exercise of the fimctions of civil magistrates, necessarily sus-

pends them.

Tliis bold and novel assertion is said to be supported by the 9th

section of tlie first article of the Constitution of tl)e United States, in

which are detailed the limitations of the power of tlie legislature of the

Union. It is there provided that the privilege of the writ of habens cor-

pus shall not be suspended, unless, when in cases of invasion or lebel-

lion, the public safety may require it. We are told that the commander
of the military district is the person who is to suspend the writ, and is

to do so, whenever in his judgment the public safety appears to require

it ; that, as he may thus paralyze the arm of the justice of his country

in the most important case, the protection of the personal lilierty of the

citizen, it follows that, as he who can do the more can do the less, he

can also suspend all other functions of the civil magistrate, which he

does b}' his proclamation of martial law.

This mode of reasoning varies toto coelo from the decision of the

Supreme Court of the United States, in the case of Sviartwoiit and Boll-

man^ arrested in this city in 1806 b}- General Wilkinson. The court

there declared that the Constitution had exclusively nested in Con-

gress the right of suspending the privilege of the writ of habeas corpffs,

and that bod\' was the sole judge of the necessity that called for the sus-

pension. " If, at any time," said the Chief Justice, " the public safet}'

shall require the suspension of the powers vested in the courts of the

United States by this Act (the Habeas Corpus Act), it is for the legis-

lature to say so. This question dei)ends on political considerations, on
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whifli the logislatiirc is to decide. Till the legislative will be ex-

pressed, this court can unly see its duties, uud iiiu&t obey the law."

4 Cranch, 101.

The high authority of this decision seems however to be disregarded ;

and a coutrarv opinion is said to have been lately acted upon, to the

distress and terror of the good people of this State : it is therefore

meet to dispel the clouds which designing men endeavor to cast on this

article of the Constitution, that the people should know that their rights,

thus defined, are neither doubtful nor insecure, but supported on the

clearest princii)les of our laws.

Ap[)roachiug, therefore, the question, as if I were without the above

conclusive authority, I find it provided by the Constitution of this State

that " no power of suspending the laws of this State shall be exercised,

unless by the legislature, or under its authority." The proclamation of

martial law, therefore, if intended to suspend the functions of this court

or its members, is an attempt to exercise powers thus exclusively vested

in the legislature. I therefore cannot hesitate in saying that it is in

this respect null and void. If, however, there be aught in the Consti-

tution or laws of the United States that really authorizes the command-

ing officer of a military distiict to suspend the laws of this State, as

that Constitution and these laws are paramount to those of the Slate,

thev must regulate the decision of this court.

This leads me to the examination of the power of suspending the writ

of habeas corpus, and that which it is said to include, of proclaiming

martial law, as noticed in the Constitution of the United States. As in

the whole article cited, no mention is made of the power of any other

branch of government but the legislative, it cannot be said that any

of the limitations which it contains extend to any of the other branches.

Iniqumn est perinii de "pacto id de quo cogitatum non est. If, there-

fore, this suspending power exist in the executive (under whose author-

itv it has been endeavored to exercise it), it exists without any limitation,

then the President possesses without a limitation a power which the

legislature cannot exercise without a limitation. Thus he possesses a

o-reater power alone than the House of Representatives, the Senate, and

himself jointly.

Again, the power of repealing a law and that of suspending it

(which is a partial repeal) are legislative powers. For eodem mode, quo

quid constituitur, eodem modo destruitur. As every legislative power,

that may be exercised under the Constitution of the United States, is

exclusively vested in Congress, all others are retained b\- the people of

the several States.

In England, at the time of the invasion of the Pretender, assisted

by the forces of hostile nations, the Habeas Corpus Act was indeed

suspended, but the executive did not thus of itself stretch its ov\'n au-

thority ; the precaution was deliberated upon and taken by the repre-

sentatives of the people. Delolme. 409. And there the power is safely

lodged without the danger of its being abused. Parliament may repeal
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the law ou wliicli the safety of the people depends ; but it is not their
'''''''^

own caprices and arbitrary humors, but the caprices and arbitrary hu- '^( CCm "^cx-Ar

rnors of other men which the}- will have gratified, when they shall have

thus overthrown the columns of public liberty. Id. 27o.

If it be said that the laws of war, being the laws of the United
''^^'^^ ^'^'^^^-^

States, authorize the proclamation of njartial law, I answer that in peace nr^ ojiJui^tiA

or in war no law can be enacted but by the legislative power. In England,
^ /xioaa,

from whence the American jurist derives iiis principles in this respect,

" martial law cannot be used without the authority of Parliament." 5 Co- a]/u<J. ^o"

myns, 229. The authority of the monarch himself is insulHcient. In the SjdLt^
case of Grant v. Sir C. Gould, 2 Hen. Bl. G9, which was on a proiiibi- Q
tion (applied for in the Court of Common Pleas) to the defendant as ^//fdA^^^ .

judge advocate of a court martial to prevent the execution of the sen- r-j tf4

»

tence of that militar}' tribunal, the coiuisel, who resisted the motion, / ^^^"'^^^

said it was not to be disputed that martial law can onlj' be exercised in (W^ IJ/uUjU'

England, so far as it is authorized In' the Mutiny Act and the Articles \^ ^
of War, all which are established by Parliament, or its authority, and (xJ\jLsS'^*^*^^^

the court declared it totall}' inaccurate to state anv other martial law,

as having any place whatever witiiin the realm of England. In that

country', and in these States, b}- martial law is understood the jurispru-

dence of these cases, which are decided by military judges or courts -rj^ ' ^JU^f^^
martial. When martial law is established, and prevails in any countr}-,

said Lord Loughborough, in the case cited, it is totally of a different y-^iJi ^^^M.

nature from that wliich is inaccurately called martial law (because the /ii^ocA. lA^'x-^

decisions are by a court martial) but which bears no affinity to that -.

which was formerly attempted to be exercised in this kingdom, which #A*^^ ^^^ '

was contrary to the Constitution, and which has been for a century ^U jln/:urv'^
totally exploded. (When martial law prevails, continues the judge, tlie

'^^-^^

authority under which it is exercised claims jurisdiction over all mili^ /OAA^^^-^iP^^
\ tarj' persons in all circumstances : even their debts are subject to inquir}- %/ ,f\, ~Cbu
. TJy military aTithority, every species of offence committed by any person *\

._i_-i
' who appertains to the array is tried, not by a civil judicature, but by a^J(jo^ tM^
I the judicature of the corps or regiment to which he belongs.

;
This is martial law as defined by Hale and Blackstone. and which

^^°'-"'^^^

I
the court declared not^o ex ist in England. Yet, it is confined to m ill- 0L'{/\v^O\ (/^^

i/tarv persons. Here it is contended, and the court must admit, if weV-"^
'^

-t-i

k sustain the objection, that it extends to all persons, that it dissolves for ) /*^ LAaX

\ a while the governnnent of tliP '•^t^ie.
"

kM^AJkAt
^ let, according to our laAvs, all military courts are under a constant j ' kJ'^ •

subordination to the ordinary courts of law. Officers, who have abused ^ ^aAa^^a/ ^^

their powers though only in regard to their own soldiers, are liable to-\jiJ,diA^ Um.
prosecution in a court of law, and compelled to make satisfaction

Even any flagrant abuse of authority by members of a court martial,

when sitting to judge their own people, and determine in cases entirely

of a military kind, makes them liable to the animadversion of the civil /vvAx.X/'iyr

judge. Delolme, 447, Jacobs Law Diet. Verbo Court INIartial. How ^^«
preposterous then the idea that a military commander ma}-, by his own Q^
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PtA. r^-^^^-^^^^utlioiitv, destroy the tribunal established by law as the asylum of those

~1A CaJL^Xk^ oppressed by military despotism!

-J (*n? A -• It is further contended tliat the 3d section of the Act of As-
^^^

, ' seinblv, approved on the 18tli December last, suspends all proceedings

OHA-^^ATiuXtmx civil cases, until the 1st of May next: but it is answered that this

\\./i section is unconstitutional and void, inasmuch as it violates the Consti-

Aj^\/^cJ(s^ Uition of the United States, which provides that no State shall pass

XI G any law impaiiing the obligations of contracts, these laws dela} ing for

upwards of four months the recovery of sums due on contracts.

It is no longer a question in the United States, whether unconsti-
lijJAji

,^^1^ tulional Acts of the Legislature be of any force and effect. This State

' is among those, the constitution of which contains an express provision

cv \ I . jHLurL^^^ this subject :
" All laws contrary to this Constitution shall be null

:sL vjvM-
f ,^j^j ^.^^j^j . „ ^ij^i j^^jg court, in tlie case of the syndics of Ih'ooks v. Wey-

'^(x.y^.^^J^
ma/( [3 Martin], 12, determined it was their province to inquire into

and pronounce upon the constitutionality of any law invoked before

'\d/JL ji
/

them. If therefore the section under consideration really impairs the

^rf . j> )
obligations of contracts, we must declare it null and void. . . . [Here

^ " - follows a discussion of this point.] It does not, however, necessarily

follow that an Act called for by other circumstances than the apparent

necessit}- of relieving debtors, one of the consequences of which is nev-

ertheless to work some delay in the prosecution of suits, and conse-

quently to retard the recovery and payment of debts, must alwaAS be

declared unconstitutional.

In making a contract each party must know that his legal remedy

must depend on the laws ol" the country in which he ma}' institute his

suit. That the lex loci as to his remedy, even in the States that com-

pose the Federal Union, is susceptible of juridical improvement; that

the number of courts of original and a[)pellate jurisdiction, the nature

and extent of the respective jurisdiction of these, the number, time, and

duration of their sessions must from time to time, especially in new

and growing settlements, be regulated by the legislature, according

to the wants and exigencies of the country.

If, for example, the sessions of the district courts, which in Loui-

siana are now held in each parish three limes a Aear, were found too

frequent, too inconvenient to jurors, witnesses, and suitors, and too

expensive to the State, no one can say that the Legislature could

not enact that the sessions of these tribunals should be semi-annual

only.

In most of the parish courts of this State, the trial by jury is not in

use. vShould the people of these parishes solicit the introduction of a

jin-y in these courts, would the Constitution be violated by this improve-

ment in our judicial system? In Pennsylvania and Louisiana, courts of

equitj', as contradistinguished from courts of law, are unknown. Should

the people of these States, noticing the advantages resulting from the

division of law and equity proceedings in the neighboring States, see
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fit to tiT the experiment, is there aught in the Constitution of the United

States that forbids their representatives in general assembl}' to accede

to their wislies? Yet semi-annual sessions of our district courts, the

introduction of tlie trial by juiy, and the institution of courts of equity

must lengthen the period between the ince[)liou of many a suit and its

final determination, and consequently delay some plaintiffs. But as the

laws introducing such alterations in the juridical system would be pro-

ductive of advantages in wliich both parties to the contract might occa-

sionally participate, the}' would not, it is presumed, be considered as

impairing the obligations of contracts.

Again, in time of war, domestic commotion or epidemy, circum-

stances may imperiously demand, for a while, even a total suspension

of judicial proceedings. A suspension which, in many cases, may be

peculiarly beneficial to a plaintiff, who might be nonsuited, if the court

in wliich he may have instituted liis suit were to proceed while his duty

and that of his agents and the interest of the State called them to a dis-

tant part of tlie countiy. It would be dangerous in such times, and

often impossible, to insist on the regular attendance of the officers of

the court, of jm-ors, witnesses, and parties. No one would, in such

cases, doubt the ability', nav, the obligation of the couit to adjourn to

the proliable period of returning tranquillity. Can it be said that the

interposition of the legislature, if it happened to be in session, declar-

ing the necessity of such an adjournment, and with a view to that order

and regularit}- which uniformity produces, fixing a day on which juridi-

cal business will be resumed throughout the State, would be an act

impairing the obligations of contracts?

Even if that da}' was fixed by half a dozen of weeks beyond that on

which an}' of the courts of the State might conceive the}' might safely

re-enter on the execution of their duties, would not such a court recog-

nize some advantage in their forbearance from pressing business to the

injury of such suitors, who, entertaining a different opinion, and having

no previous knowledge of the determination of the court, might stand

aloof, in the fair persuasion that the happy period was not yet arrived?

I presume that in any time obnoxious to the due administration of

justice it is the duty, and within the power, of the legislature, to pass

laws to avert or diminish the consequences of the general calamity ; and

a law called for by such circumstances, and ftiirly intended to meet the

exigency of the day, could not be properly classed among those which

impair the obligations of contracts, though one of its conseciucnces

would be some delay in the recovery of debts.

Testing, therefore, the section under consideration by the prin-

ciples which I have thus endeavored to lay down, I find it stated in the

preamble that " the present crisis will oblige a great number of citizens

to take up arms in the defence of the State and compel them to leave

their private affairs in a state of abandonment, which may expose them

to great distress, if the legislature should not, by measures adapted to

the circumstances, come to their relief." The 3d section next provides
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that " no civil suit or action shall be commenced, or prosecuted before

any court of record, or any triljuual of the State, till the lirst of May
next."

In fact, at the time the Act was approved, the enemy was fast ap-

proaching, and five days after made his appearance within five miles of

the city of New Orleans. Shortly after, the whole militia of the State

was called en 7nasse into service, and they were not discharged till the

middle of March. During the most of this period the fate of the con-

test was doubtful.

It was, therefore, advantageous to all parties that the administra-

tration of civil justice should be confined to cautionary steps, which

were not suspended. This was beneficial to all parties. Plaintiffs

were relieved from attendance upon the courts, and the same indulgence

was granted to defendants.

'-f 1(1 -^'^'^ object of tills section of the Act was, therefore, to prevent the

^< i^^UyK t\\ administration of justice which must have been the consequence of

/
* keeping the courts open, while the presence of the enemy disallowed

(,UJ-. -'-*-'^*-*-*^*^M^iiy other attempt but that of expelling him. Another object was to

\krc<^^ ecu. facilitate to every member and officer of the court, and to every indi-

. ^ < t vidual of the communit}-, the means of rendering himself as useful as

(l^''^''^'^^^
'^^ ' he could in repelling the invading foe. From the moment the danger

A-4 t^AJt
subsided, I mean from the discharge of the militia then called out en

\) ntcisse, about six weeks will elapse, a time barely sufficient for the re-

^^T^^AwAJi-XJ^^ turn home of our fellow-citizens who dwell at the greatest distance from

^ the spot which has been the theatre of the war. Violent diseases of the

O-A" vAA-<-
poliiit-al, as well as of the natural, body are followed b^- a convalescence,

during which, even ordinary exeilions may be hurtful. It does not ap-

pear to me that the suspension was for a longer time than the courts

themselves would have taken, if thej' had been left to the exercise of

'i^. their own discretion, unaided by a legislative provision. I am not, there-

fore, prei)ared to say that the interference of the legislature was anything

^ Xfc cA^ else than the exercise of legitimate authorit}'. The suspension of civil

^ I -t-jLoC^ proceedings, under some authority or other, for a short time, was a
'^^*^*'^^ ^ measure imperiousl}' called for ; it has been beneficial to plaintifl!s as

/^^^^^J^_^ d[/ well as to defendants in several cases, and although it may create a

J> 11 / little delay in the collection of debts, I do not find myself led b}- dut\'

/^^^C^"*'-''--^^^-^^ 'or inclination to consider the Act as impairing the obligations of con-

ni/^fjlxy^^^^^ tracts, and I think it the duty of the court to comply with the ol)ject bj'

.u^ , I enforcing the law.

^^ JJaJa/^ [Derbigny, J., gave a concurring opinion, at the end of which he

. ^ sL said] : " Unexpected fortunate events have changed the face of things

cXaAMa C^^''^ before the epoch assigned for resuming the usual course of judicial

/
'f£ijA4'i'oceedings ; but if the delay fixed by the legislature in their discretion

A^'^'^^^ was not unreasonable, the}- have done nothing more than the}' had a

lyx o*-*-^*^ right to do, and the law must be obeyed.

C^^atju<jf<J^
" '^'^^ court, therefore, direct that the motion of the appellees be

overruled."

wo^/vX- ^^M.^^^ ^Xv. r^^..^^^--^^^ ^ ^^^^sLy^jL, \aAacJ: '^

i
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The Reporter adds : " The doctrine established in the first part of the nJUhAJi
opinion of the court in the above case, is corroborated by the decision

of the District Court of the United States for tlic Louisiana District, in /Q/i) J^XA/\X.
the case of Uaited Sides v. Jackson, in whicli the defendant, liaving 4

acted in opposition to it, was fined 11,000. In Lmnh's Case, Judge Bay, n ^
of South Carolina, recognized the definition of martial law, given by this ~vy,CKd )lM^

court, expressing himself thus : ' If by martial law is to be understood —rl- '
A-yf

that dreadful system, the law of arms, which in former times was exer-
\

cised by the King of England and his lieutenants when his word was the o f\jla^^
law, and his will the power by which it was exercised, I have no hesi- ^"^^^^

tation in saying that such a monster could not exist in this land of liberty (^A^(\a-(

and freedom. The political atmosphere of America would destroy it in jt/^^oc;/ ct^
embryo. It was against such a tyrannical monster that we triumphed , /?

in our revolutionary conflict. Our fathers sealed the conquest b}' their
/^"^^ '^^-'^^-^

blood, and their posterity will never permit it to tarnish our soil b}' its ^t^^vX CKc-t

unhallowed feet, or harrow up the feelings of our gallant sons by its

ghastly appearance. All our civil institutions forbid it : and the manly

hearts of our countrymen are steeled against it. But, if hy this militarj'

code are to be understood the rules and regulations for the government

of our men in arms, when marshalled in defence of our country's rights

and honor, then I am bound to sa}', there is nothing unconstitutional in

such a system.' Car. Law Rep. 330."

Ex PARTE JOHN MERRYMAN.

Circuit Court of the United States for Maryland.
April Term. 1861.

[Taneif's Reports, 246.]

[The statement of facts gives a petition on behalf of Morrj-man,

confined at Fort McHenry, Baltimore, for a writ of habeas corpus, to

be directed to Brigadier-General Cadwalader, in command at that place,

and an order of the Chief Justice granting the petition, — both dated Mav
26, 1861. On the return day. May 27, Colonel Lee, in behalf of

Gen. Cadwalader, appeared in court with a written communication
from that oflBcer, addressed to the Chief Justice and informing him
that the prisoner had been arrested under the order of Major-General

Kleim and brought to Fort McHenry] "on the 20th [25thj inst. . . .

charged with various acts of treason, and with being i)ublicly asso-

ciated with and holding a commission as lieutenant in a compan}' having

in their possession arms belonging to the United States, and avowing
his purpose of armed hostility against the government. He is also

informed that it can be clearly established, that the prisoner has made
often and unreserved declarations of his association with this organized
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force, as being in nvowed liostility to tlic government, and in readiness

to co-operate with those engaged in tlie present rebellion against the

I'-overniuent of the United States. He has further to inform aou, that

he is duly autliorized by the President of the United States, in such

cases, to suspend the writ of habeas corpus^ for the public safety.

" This is u high and delicate trust, and it has been enjoined upon him

that it should be executed with judgment and discretion, but he is

nevertheless, also instructed that in times of civil strife, errors, if any,

should be on the side of the safet}' of the country. He most respect-

fully submits for your consideration, that those who should co-operate

in the present trying and painfid position in which our country is

placed, should not, by an}- unnecessary want of confidence in each

otlier, increase our embarrassments.
" He, tiierefore, respectfully requests that you will postpone further

action upon this case, until he can receive instructions from the Pres-

dent of the United States, when you shall hear further from him.

" I have the honor to be, with high respect,

'* Your obedient servant,

" George Cadwalader,
"Brevet Major-General U. S. A. Commanding."

The Chief Justice then inquired of the officer whether he had brought

with him the body of John Merr3-man, and on being answered that he

had no instructions but to deliver the return, the Chief Justice said :
—

" General Cadwalader was commanded to pi'oduce the body of Mr.

Merryman before me this morning, that the case might be heard, and

the petitioner be either remanded to custody, or set at liberty, if held

on insufficient grounds ; but he has acted in disobedience to the writ,

and I therefore direct that an attachment be at once issued against

him, returnable before me here, at twelve o'clock to-morrow." The

order was then passed as follows :
" Ordered that an attachment forth-

with issue against General George Cadwalader for a contempt in

refusing to produce the body of John Merryman, according to the

command of the writ o^ habeas corpus, returnable and returned before

me to-day, and that said attachment be returned before me at twelve

o'clock to-morrow, at the room of the Circuit Court.

"R. B. Taxet.
"MoN-B.VY, May 27, 1861."

The clerk issued the writ of attachment as directed.

At twelve o'clock, on the 2Hth May, 1861, the Chief Justice again

took his seat on the bench, and called for the marshal's return to the

writ of attachment. It was as follows: "I hereby certify to the

Honorable Roger B. Tane}', Chief Justice of the Supreme Court of the

United States, that by virtue of the within wnit of attachment, to me
directed, on the '27th day of May, 1861, I proceeded, on this 28th day
of May, 1861, to Fort IMcHenry, for the purpose of serving the said

writ. I sent in mv name at the outer gate ; the messenger returned

.A
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with the repl}', ' that there was no answer to my card/ and therefore

could not serve the writ, as I was commanded. I was not permitted to

enter the gate. 80 answers Washington Bonifant,
" U. S. Marshalfor the District of Man/land."

After it was read, the Chief Justice said, that the marshal Jia<l tlie

power to summon the ^^osse comitatus to aid him in seizing and bring-

ino- before the court the party named in the attachment, who would,

when so brought in, be liable to punishment by fine and imprison-

ment; but where, as in this case, the power refusing obe<]ience was

so notoriously superior to any the marshal could command, he held

that officer excused from doing anything more than he had done.

The Chief Justice then proceeded as follows :
—

" I ordered this attachment yesterday, because, upon the face of the

return the detention of the prisoner was unlawful, upon the grounds :
—

" 1. That the President, under the Constitution of the United States,

cannot suspend the privilege of the writ of habeas corpus^ nor author-

ize a military officer to do it.

" 2. A military officer has no right to arrest and detain a person not

sultject to the rules and articles of war, for an offence against the laws

of the United States, except in aid of the judicial authority, and subject

to its control ; and if the party be arrested by the military, it is the

duty of the officer to deliver him over immediately to the civil authority,

to be dealt with according to law.

" It is, therefore, very clear that John Merryman, the petitioner, is

entitled to be set at liberty and discharged immediately from imprison-

ment.
" I forbore yesterday to state orally the provisions of the Constitu-

tion of the United States, which make those principles the fundamental

law of the Union, because an oral statement might be misimderstood

in some portions of it, and I shall therefore put my opinion in writing,

and tile it in the office of the clerk of the Circuit Court, in the course

of this week."

He concluded by saying, that he should cause his opinion, when

filed, and all the proceedings, to be laid before the President in order

that he might perform his constitutional dutv, to enforce the laws, by

securing obedience to the process of the United States.

Taney, C. J. The application in this case for a writ of hahena

corpus is made to me under the 14th Section of the Judiciary Act ot

1789, which renders effectual for the citizen the constitutional privi

lege of the writ of habeas corpus. That Act gives to the courts of the

United States, as well as to each justice of the Supreme Court, and to

ever}' district judge, power to grant writs of habeas corpus for the

purpose of an inquiry into the cause of commitment. The petition

was presented to me, at Washington, unlerthe impression that 1 would

order the prisoner to be brought before me there ; but as he was con-

fined in Fort McHenry, in the city of Baltimore, which is in ray circuit,
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axM^

I resolved to hear it in the latter city, as obedience to the writ, under

such cirfuinstances, would not witlidraw Geneial CAdwalader, wiio had

him in charge, IVom the limits of liis military conuiiand.

Tlie petition presents the following case : The petitioner resides in

Maiylaud, in Baltimore County ; while peaceably in his own house,

witii Ills family, it was, at two o'clock on the morning of the 2otli of

;RIay, 1861. entered by an armed force, professing to act under militaiy

orders ; he was then compelled to rise from his bed, taken into custody,

and conveyed to Fort McIIenr^-, where he is imprisoned hs the com-

manding officer, without warrant from any lawful authority.

The commander of the fort. General George Cadwalader, by whom
he is detained in confinement, in his return to the writ, does not

deny any of the facts alleged in the petition. He states that the pris-

oner was arrested b^- order of General Kleim, of Pennsylvania, and

conducted as aforesaid to Fort McIIenry, b}' his order, and placed in

his (General Cadvvalader's) custody, to be there detained by him as a

prisoner.

A cop}- of the warrant or order under which the prisoner was ar-

rested was demanded by his counsel, and refused ; and it is not alleged

in the return, that any specific act, constituting an}* offence against

the laws of the United States, has been charged against him upon oath,

but he appears to have been arrested upon general charges of treason

and rebellion without proof, and without giving the names of the wit-

nesses, or specifying the acts which, in the judgment of the military

officer, constituted these crimes. Having the prisoner thus in custody

upon these vague and unsupported accusations, he refuses to obey

the wiit of habeas corpus, upon the ground that he is dul}- authorized

by the President to suspend it.

/ The ease, then, is simpl}- this: a military officer, residing in Penn-

sylvania , issues an order to arrest a citizen of Maryland upon vagiie

and indefinite charge s, without any proof, so far as appears ; under

this order, h is house is entered_in thejiight , he is seized as a prisoner,

and conveyed to Fort TVIcHemiA:. and there kept in close confinement

;

< and when a habeas corpus is served on the commanding officer, requ ir-

ing him to produce the pr isoner before a justice of the Supreme^ou rt

,

in order that he may examine into the legality of the imprisonmen t

,

the answer of the officer is that he is authorized by the President to

suspend the writ of habeas corpus at h]s discretion , and in the exercise

of that discretion , suspends it in this case, and on that ground refuses

obedience to the writ .

As the case comes before me, therefore, I understand that the Pres-

iderit_not_only claims the right to suspend tlie writ^ of habeas cor^Jiis

himself, a t his discretion, but to delegate that discretion

a

r}' power to a

military officer, and to leave it to him to determine whether he will or

will not obey jud icial process that may be served upon him. No
official notice has been given to the courts of justice, or to the public,

by proclamation or otherwise, that the President claimed this power,

V
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and had exercised it in the mauiier stated in the return. And I cer- ijLt^tt^^iyi

tainly listened to it with some surprise, for 1 had supposed it to be one._/
ofthose points j)f_coustitutionaMaw__iipun wlucli tiJere was no ditl'er- ^fctO/O'*^

<*-«-f

ence of opinion ,
and that it was admitted on all hands, that the privi- t^f-Ar^ <^

lege of the writ could not be suspended, except by Act of Congiiess.

When the conspiracy of which Aaron Burr was tlie head becanie so A^-^'V^t*^

formidable, and was so extensively ramitied, as to justify, in Mr. Jetter- ^yi^^uUtAj^ifi^^ -
son's opinion, the suspension of the writ, he claimed, on his part, no ___. . -4-

power to suspend it, but communicated his opinion to Congress, with ^ • j

all the proofs in his possession, in order that Congress might exercise ryiA^iXi^^'^'^^

its discretion upon the subject, and determine whether the public safety cZ'fy/jljLMXJtytq

required it. And in the debate which took place upon the subject, no ^^7 /

one suggested that Mr. Jefferson might exercise the power hiuiself, if, (jf/\c(f^^^'^^'^
in his opinion, the public safetj' demanded it.

"
y_

Having, therefore, regarded the question as too plain and too well IA> OiAAJ/^
settled to be open to dispute, if the commanding officer had stated that, vj^ tAAjf^

upon his own responsibilit\', and in the exercise of iiis own discretion, . ^
he refused obedience to the writ, I should have contented myself with

referring to the clause in the Constitution, and to the construction it tA/dA. ^
received from every jurist and statesman of that day, when the case of /-javO-^^
Burr was before them. But being thus officially notified that the privi- / «^ _
lege of the writ has been suspended, under the^ orders, and by the '

-"i^*^^^

authority of tlie President, and believing, as I do, that the_Fresjdent- /CH./^<xVV(

has exercised a power which he does not possess under the Consti tu- 'J^ "^

tion, a proper respect for the high office he fills requires me to state -h

plainly and fully the grounds of my opinion, in order to show that I Z^*-^^^^*'*^
^

have not ventured to question the legality of his act, without a careful Jt^y(yiA. -X-'ia.

and deliberate examination _Qi!_tlie-wliQle.aiLbject. /O -/%

The clause of the Constitution, which autliorizes the suspension of ^ /
the privilege of the writ of habeas corpus, is in the 9th section of the /Q-^ JCa^

first article. This article is devoted to the legislative department of r<~f/\ , uJ-U
the United States, and has not the slightest reference to the execu-

tive department. It begins by providing "that all legislative powers ^/^ ^Al/^ -

therein granted shall be vested in a Congress of the United States, _ ^ /Jt

which shall consist of a Senate and House of Representatives." And ^g
after prescribing the manner in which these two branches of the /^ ttut^
legislative department shall be chosen, it proceeds to enumerate spe- ^ -

cifically the legislative powers whicli it tliercby grants ; and at the '^^^'^^ ^^
conclusion of this specification, a clause is inserted giving Congress '^^'^*'^^'j\

" the power to make all laws which shall be necessary and proper lor tij^ UUc<-^ ,

carrying into execution the foregoing powers and all other powers

vested by this Constitution in the government of the United States, L-I/'C/^^

or in any department or officer thereof." /Z^^ CA'<-

The power of legislation granted by this latter clause is, b}- its ^ ^^jul
words, carefull}' confined to the specific objects before enumerated. ^^^
But as this limitation was unavoidably somewhat indefinite, it was «r^ t/</<t/V

deemed necessary to guard more effectuallj' certain great cardinal "

7t>^ 4^X -^ ^/-- Cm-—^-^^^-
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^ ±A piiuciples, essential to the liberty of the citizen, and to the rights and

^--^-^ TAaA
equality of the States, by denying to Congress, in express terms, any

tKjuJ^ power of legislation over them. It was apprehended, it seems, that
'-^^XJXXX ,

^^^^^^ leoislation might be attempted, under the pretext that it was

^/C
/ /af^"^'^''-''^=^'^''3'

^i"*-^ proi)er to carry into ex(;cntion the powers granted
;
and

n^^ *^it was determined that there should be no room to doubt, where rights

H of such vital importance were concerned ; and accordingly, this clause

\/\/C\X A^^"^ isj iunnediately followed by an enumeration of certain subjects, to

fi/^JCA\
^^tXA^ which the powers of legislation shall not extend. The great impor-

• . ^ tance which the framers of the Constitution attached to the piivilegc

AAjt^<y\^^ ^^ ^^^ ^^'^'^^ "^' Aa&eus corpus, to protect the liberty of the citizen, is

/ / . proved by the fact, that its suspension, except in cases of invasion or

jjCoi^ rebellion, is first in the list of prohibited powers ; and even in these

cases the power is denied, and its exercise prohibited, unless the public

'iljU^Xy'^:^-^^-^^^' safety shall require it.

It is true, that in the cases mentioned. Congress is, of necessity, the

OCK-^4^ judge of whether the public safety does or does not̂ require it
;
and

h their judgment is c^oncTusivc . But the introduction of these words is

4x0/^ a standing admonition to the legislative body of the danger of sus-

^^•^ '

pending it, and of the extreme caution they should exercise, before

/T/L-'O /P'/VM^ ^'^^J g^^'6 ^^^® government of the United States such power over the

(/ / liberty of a citizen,

y^ rsjuJ>i:U^j<.A It is the second article of the Constitution that provides for the 1

(/ V organization of the executive department, enumerates the powers

ptU XX/Wr. conferred on it, and prescribes its duties. And if the high power

. over the liberty of the citizen now claimed, was intended to be con-

>/e v(. tX^ ferred on the President, it would undoubtedly be found in plain words

in this article ; but there is not a word in it that can furnish the

^(^^..(rvvvwax^- slightest ground to justify the exercise of the power.

The article begins by declaring that the executive power shall l)e

l/iy^

C4

~*^"^^Cl3 iK) vested in a President of the United States of America, to hold his

^ n office during the term of four years ; and then proceeds to prescribe

-^JiA. -Xa^X-'^ the mode of election, and to specify, in precise and plain words, the

^ I powers delegated to him, and the duties imposed upon him. The
i-^-*-*^'^-^^'^^^^^ short term for which he is elected, and the narrow limits to which his

rxAj-lMj^ *H
power is confined, show the jealousy and apprehension of future danger

'^^
I which the framers of the Constitution felt in relation to that depart-

juui r\A~J&^ ment of the government, and how carefully they withheld from it many

n L ^^ t'^^ powers belonging to the executive branch of the Englisli gov-

<Xy^ \p^^ ^ ernment which were considered as dangerous to the liberty of the

Cj '
,

subject ; and conferied (and that in clear and specific terms) those

f^-{j\^ ^Cl<A^ powers only which were deemed essential to secure the successful

, . , operation of the government.

yVAAA/p-l*-^
>-

' ^ He is elected, as I liave already said, for the brief term of four years,

'j » and is made pei'sonally responsible, b}' impeachment, for malfeasance

"fjl^ (\jj^(}^cxp in office ; he is, from necessity, and the nature of his duties, the com-

n Q mander-in-chief of the army and navy, and of the militia, when called

\ A^CU ^^k.^ %L^^ ^W^^Si^ ^..^^4..02iA ^-
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into actual service ; but no appropriation for the support of the arni}-'^ JJ(J'^

can be made by Congress for a longer term than two years, so that it is /^^0(J(jl_
in the power of the succeeding House of Representatives to withhold the ^^^
appropriation for its support, and thus disband it, if, in their judgment, /XA.^^-f'jp^

the President used or designed to use it for improper purposes. And
rz^ji^A^yo^ify^fi

although the militia when in actual service is under his command, yet (/

the appointment of tlie ofHcei'S is reserved to the States, as a security ~^^ -^-^ ~

against the use of the military power for purposes dangerous to the ^^^^jj:^ H-^
liberties of the people, or the rights of the States. '

So, too, his powers in relation to the civil duties and authority neces- Qj/L ^ryi/(j(A

saril}' conferred on him are carefully restricted, as well as those belonging ^

to his military character. He cannot a[)point the ordinary officers of L^(kJ:

government, nor make a treaty with a foreign nation or Indian tribe, ^^ ^T^tt.'^'^-A '

without the advice and consent of the Senate, and cannot appoint even Ii^>o
inferior officers unless he is authorized by an Act of Congress to do so. y

He is not empowered to arrest any one charged with an offence against Uau, A^^^^'t/tA.

the United States, and vvliom he ma}-, from the evidence before him, t^o^
believe to be guilty ; nor can he authorize an}- officer, civil or military,

to exercise this power, for the fifth article of the amendments to the iriArCy^

fj^, I Constitution expressl}' provides that no person "shall be deprived oiJ^ (J^
lA wife, libert}-, or property, without due process of law," — that is, ju di- / ^_ ^ ,

'^ci al process. /x/v.^'aC^'^ c^>4-<j ii£/lXc^€A^-A

/ Even if the privilege of the writ of habeas corpus were suspended by ^/ [A/tlA
\ Act of Congress, and a party not subject_to_^he^nde^jind_ju;^ticlcs of (\

war were afterwaixls arrested and imprisoned by regular judicial pro- ^A^ax^ 1/^

cess, he could not be detained in i)rison, or brouglit to trial before a
^

military tribunal, for the article in the amendments to the Constitution C^^^^'^^^^

immediately following the one above referred to (that is, the sixth a,f cKjl (^
article) provides that "• in all criminal prosecutions the accused shall .

^

enjoy tiie right to a speed}- and public trial b}- an impartial jury of the /^(Xy^^U^L>>

State and district wherein the crime siiall have been committed, which ^,//\yc4xt<*^ ^
district shall have been previoush' ascertained b}- law ; and to be in- (7 ' .

formed of the nature and cause of the accusation ; to be confronted /yiAAjUX^i^^

with the witnesses against him; to have compulsory process for ob- / i
''

1
taining witnesses in his favor; and to have the assistance of counsel ^

,

for his defence." ^u-.-^ Lcaa^M.

The only power, therefore, which the President possesses, where the

"life, liberty, or property" of a private citizen is concerned, is the

power and duty prescribed in the third section of the second article, xt^ f~' n

which requires " that he shall take care that the laws shall be faithfully ^/IX^^yi^ '^

executed." He is not authorized to execute them himself, or through /(^ajJ 1^
agents or officers, civil or military, appointed l)y himself, but he is to ^^
take care that they be faithf'uU}- carried into execution, as they are ex- iX\i r^^AT

I

pounded and adjudged by the co-ordinate branch of the government to r> /ij/Xi/X.
1 which that duty is assigned by the Constitution. \

'

It is thus made his duty to come in aid of the judicial authority, if oU^^JL^AA/Tcf

it shall be resisted by a force too strong to be overcome without the -
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"W^-^^-*-^^^^^^^ assistance of the executive arm ; but in exercising this power he acts in

_ijj^
-jl subordination to judicial authority, assisting it to execute its process and

^^*^
enforce its judgments.

i^'^A Ue ^ViUi such provisions in tlie Constitution, expressed in language too
^

clear to be misunderstood by any one, I can see no ground whatever

AixJi fo»* supposing that the President, in any emei-gency, or in any state of
"^^"^

things, can authorize the suspension of the privileges of the writ of

r.X^^^'Qt-^^

habeas corpus, or the arrest of a citizen, except in aid of the judicial

power. He certainly does not faithfully execute the laws, if he takes

f^OAJ^' upon himself legislative power, by suspending the wjit of habeas coijms,

and the judicial power also, by arresting and imprisoning a person with-

AL cKy^ '^ *~ out due process of law.

Xor can any argument be drawn from the nature of sovereignty, or

vJCX-AAJ'-^-Y^ the necessity of government for self-defence in times of tumult and

C) danger. The government of the United States is one of delegated and

(^ rJ^jf^jjL limited powers ; it derives its existence and authority altogether from
^^^ the Constitution, and neither of its branches, executive, legislative, or

^\jUjI judicial, can exercise any of the powers of government beyond those

-f- \^ specified and granted ; for the tenth article of the amendments to the
Jppi^t.X^a^'^A^

'Constitution, in express terms, provides that " the powers not delegated

V ' to -the United States by the Constitution, nor prohibited by it to the

JL^.''^^^ '^J^^^tates, are reserved to the States, respectively, or to the people."

|J^ Indeed, the security against imprisonment bj- executive authority,
^*^

provided for in the fifth article of the amendments to the Constitution,

^— ^^ //y- which I have before quoted, is nothing more than a copy of a like pro-
*^

vision in the English Constitution, which had been firmly established

(y\j^/jL^ ^ before the Declaration of Independence. Blackstone states it in the

following words :
" To make imprisonment lawful, it must be either by

S^'*^^'"^^^ process of law from the courts of judicature, or by warrant from some

L^ legal officer having authority to commit to prison." 1 Bl. Com. 137.

Jl/%-*-^^

'

The people of the United Colonies, who had themselves lived under

^ t its protection, M'hile they were British subjects, were well aware of the

^^ necessity of this safeguard for their personal liberty. And no one can

I ^ A ' believe that, in framing a government intended to guard still more effi-

^A^yC^ ^ ''^ciently the rights and liberties of the citizen, against executive encroach-

/ I ment and oppression, they would have conferred on the President a

iA^"^^ fp^^ power which the history of England had proved to be dangerous and

vJ oppressive in the hands of the Crown ; and which the people of Eng-

^
land had compelled it to surrender, after a long and obstinate struggle

^^U^Lyj Co^\Ji^^
^'^^ P^^* ^^ ^'^® English executive to usurp and retain it.

The right of the subject to the benefit of the writ of habeas corpus, it

.^.ji^^^^jL. must be recollected, was one of the great points in eontroveisy, during

. ihe long struggle in England between arbitrary government and free

A<-^ <^^\. institutions, and must therefore have strongl}- attracted the attention of

yJ
/ t <i> -^^ statesmen engaged in framing a new, and, as they supposed, a freer

VaM. K' H"^^ government than the one which they had thrown off by the revolution.
^ .ii From the earliest historv of the common law, if a person were im-

-^(,^^

X
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prisoned, no matter by what authority', he had a right to the writ of , ,

habeas corpus, to bring his case before the King's Bench ; if no specific ^ ^^^
offence were charged against him in the warrant of commitment, he was /0-€x^<Jf^ firc/

entitled to be forthwith discharged; and if an offence were charged- ^i ^^y, j
which was bailable in its character, the court was bound to set him at ^^^"^

libert}' on bail. The most exciting contests between the Crown and q/*^, jt-jysx^
the people of England, from the time of Magna Charta, were in relation

to the privilege of this writ, and they continued until the passage of the""/;/^^^ -S^x/p

statute of 31 Charles II., commonly known as the great Habeas Corpus / f i

Act. C^.-iv^X
This statute put an end to the struggle, and finallj- and firmly secured ^.j^^ AiAA^~

the liberty of the subject against the usurpation and oppression of the . ^(j*~^

executive branch of the government. It nevertheless conferred no new (^^^t^^^^-^^^^

right upon the subject, but onl}- secured a right already existing ; for, ^-^ ll\.d^

although the j-ight could not justh' be denied, there was often no eft'ec- vi J^t/Y'

tual remedy against its violation. Until the statute of 13 William III., *^y^
the judges held their offices at the pleasure of the king, and the influence ^ ajO<. nt^''^'^

which he exercised over timid, time-serving and partisan judges, often
^^ inMAjiA^

induced them, upon some pretext or other, to refuse to discharge the /
party, although entitled by law to his discharge, or delayed their de-

cision, from time to time, so as to prolong the imprisonment of persons

who were obnoxious to the king for their political opinions, or had in-

curred his resentment in any other wa\'.

The great and inestimable value of the Habeas Corpus Act of the 31

Charles II. is that it contains provisions which compel courts and

judges, and all parties concerned, to perform their duties promptly, in

the manner specified in the statute.

A passage in Blackstone's Commentaries, showing the ancient state

of the law on this subject and the abuses which were practised through

the power and influence of the Crown, and a short extract from Hallam's

Constitutional Flistor}', stating the circumstances which gave rise to the

passage of this statute, explain briefly-, but full}', all that is material to

this subject.

Blackstone says: "To assert an absolute exemption from imprison-

ment in all cases is inconsistent with ever}' idea of law and political

society, and in the end would destro}' all civil libert}' by rendering its

protection impossible. But the glory of the English law consists in

clearly defining the times, the causes, and the extent, when, wherefore,

and to what degree, the imprisonment of the subject may be lawful.

This it is which induces the absolute necessity of expressing upon

ever}' commitment the reason for which it is made, that the court, u[)on

a habeas corpus, may examine into its validity, and according to the

circumstances of the case, may discharge, admit to bail, or remand the

prisoner. And yet early in the reign of Charles I. the court of King's

Bench, relying on some arbitrarj' precedents (and those perhaps mis-

understood), determined that they would not, upon a habeas corpus, either

bail or deliver a prisoner, though committed without an}' cause assigned,

VOL. II. — 149
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in ciise lie was committed by tlie special command of the king or by the

lords of the Privy Council. Tliis drew on a parliamentary inquiry, and

produced the Petition of Hiyht (3 Charles I.), which recites this illegal

judgment, and enacts that no freeman hereafter shall be imprisoned or

detained. But when, in the following year, Mr. Selden and others weie

committed by the lords of the council, in pursuance of his majesty's

special command, under a general charge of ' notable contempts, and

stirring up sedition against the king and the government,' the judges

delayed for two terms (including also the long vacation) to deliver an

opinion how far such a charge was bailable ; and when at length they

agreed that it was, they, however, annexed a condition of finding sure-

ties for their good behavior, which still protracted their imprisonment,

the Chief Justice, Sir Nicholas Hyde, at the same time declaring that

'• if the^" were again remanded for that cause, perhaps the court would

not afterwards grant a habeas corpus, being already made acquainted

with the cause of the imprisonment.' But this was heard with indigna-

tion and astonishment b}- every lawyer present, according to Mr.

8elden*s own account of the matter, whose resentment was not cooled

at the distance of four and tvvent}- years." 3 Bl. Com. 133, 13 k

It is worthy of remark, that the offences charged against the prisoner

in this case, and relied on as a justification for his arrest and im^jrison-

ment, in their nature and character, and in the loose and vague manner

in which they are stated, bear a striking resemblance to those assigned

in the warrant for the arrest of Mr. Selden. And yet, even at that

dav, tlie warrant was regarded as such a flagrant violation of the rights

of the suliject that the delay of the time-serving judges to set him at lib-

erty, upon the habeas corpus issued in his behalf, excited the universal

indignation of the bar.

The extract from Ilallam's " Constitutional Histor}' " is equally impres-

sive and equally in point. "It is a very common mistake, and that

not only among foreigners, but many from whom some knowledge of

our constitutional laws might be expected, to suppose that this statute

of Charles II. enlarged in a great degree our liberties, and forms a sort

of epoch in their history. But though a ver}' beneficial enactment, and

eminently remedial in many cases of illegal imprisonment, it introduced

no new principle, nor conferred an}' right upon the subject. P^'om the ear-

liest records of the English law, no freeman could be detained in prison

except upon a criminal charge or conviction, or for a civil debt. In the

former case, it was always in his power to demand of the Court of King's

Bench a writ of habeas corpus ad subjiciendum, directed to the person

detaining him in custody, by which he was enjoined to bring up the

body of the prisoner, with the warrant of commitment, that the court

might judge of its sufficiency, and remand the party, admit him to bail,

or discharge him, according to the nature of the charge. This writ

issued of right, and could not be refused by the court. It was not to

bestow an immunity from arbitrary imprisonment, which is al)undantl3'

provided for in Magna Charta (if indeed it is not more ancient), that
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the statute of Charles II. was enacted, l)ut to cut off the abuses h^^

which the government's lust of power, and the servile subtlety of tlic

crown lawyers, hud impaired so fundamental a privilege." 3 ilallam's

Const. Hist. I'J.

While the value set upon this writ in England has, been so great, that

the removal of the abuses which emijarrassed its employment has been

looked upon as almost a new grant of liberty to the subject, it is not to be

wondered at that the continuance of the writ thus made etiective should

have been the object of the most jealous care. Accordingly, no power
in England short of that of Parliament can suspend or authorize the

suspension of the writ of habeas corpus. I quote again from Bluckstone

(1 Bl. Com. 13Gj : "But the happiness of our Constitution is that it is

not left to the executive power to determine when the danger of the

State is so great as to render this measure expedient. It is the Par-

liament only or legislative power that, whenever it sees proper, can

authorize the Crown by suspending the habeas corpus for a short and
limited time, to imprison suspected persons without giving any reason

for so doing." If the President of the United States may suspend the

writ, then the Constitution of the United States has conferred upon him
more regal and absolute power over the libert}' of the citizen than the

people of England have thought it safe to intrust to the Crown ; a

power which the Queen of P^ngland cannot exercise at this day, and
which could not have been lawfully' exercised by the sovereign even in

the reign of Charles the First.

But I am not left to form my judgment upon this great question from
analogies between the P^nglish government and our own, or the commen-
taries of English jurists, or the decisions of English courts, although

upon this subject the}- are entitled to the highest respect, and are justly

regarded and received as authoritative by our courts of justice. To
guide me to a right conclusion, I have the Commentaries on the Con-
stitution of the United States of the late Mr. Justice Story, not onlv

one of the most eminent jurists of the age, but for a long time one of

the brightest ornaments of the Supreme Court of the United States ;

and also the clear and authoritative decision of that court itself, given

more than half a centurv since, and conclusively establishing the prin-

ciples I have above stated.

Mr. Justice Story, speaking, in his Commentaries, of the habeas cor-

pus clause in the Constitution, says: "It is obvious that cases of a

peculiar emergenc}* vnviy arise, which may justify, na}' even require, the

temporary suspension of any right to the writ. But as it has frequenth'

happened in foreign countries, and even in England, that the writ has,

upon various pretexts and occasions, been suspended, whereby persons

apprehended ui)on suspicion have suffered a long imprisonment, some-
times from design, and sometimes because the}' were forgotten, the right

to suspend it is expressl}' confined to cases of rel>ellion or invasion where

the pulilic safet}- may require it. A ver}' just and wholesome restraint,

which cuts down at a blow a fruitful means of oppression, capable of being
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abused, in bad limes, to tlie worst of purposes. Hitherto, no suspen-

sion of the writ lias ever been authorized b}* Congress, since the estab-

Usliuient of the Constitution. It would seem, as the power is given to

Congress to suspend the writ of habeas corpus, in cases of rebellion or

invasion, thai tlu; liiglit to judge whether the exigency had aiisen must

exclusively belong to that body." 3 Story's Com. on the Constitution,

§ 1330.

And Chief Justice Marshall, in delivering the opinion of the Supreme

Court in the case of Ex parte BollinaiL & Swai'twout, uses this decisive

lanuuage, in 4 Cranch, 95 :
" It may be worthy of remark, that this Act

(speaking of the one under which I am proceeding) was passed by the

first Congress of the United States, sitting under a constitution which

had declared ' that the privilege of the writ of habeas corpus should not

be suspended, unless when, in cases of rebellion or invasion, the public

safely ma}- require it.' Acting under the immediate influence of this

injunction, they must have felt, with peculiar force, the obligation of

providing efficient means by which this great constitutional privilege

should receive life and activity ; for if the means be not in existence,

the privilege itself would be lost, although no law for its suspension

should be enacted. Under the impression of this obligation, they give

to all the courts the power of awarding writs of habeas corpus." And
again on i)age 101 :

" If at any time the public safet}- should require

the suspension of the powers vested by this Act in the courts of the

United States, it is for the legislature to say so. That question depends

on political considerations, on which the legislature is to decide ; until

the legislative will be expressed, this court can only see its duty, and

must obey the laws." 1 can add nothing to these clear and emphatic

words of my great predecessor.

But the documents before me show, that the military authority in

this case has gone far beyond the meie suspension of the privilege of

the writ of habeas corpus. It has by force of arms thrust aside the

judicial authorities and officers to whom the constitution has confided

the power and duty of interpreting and administering the laws, and

substituted a military government in its place, to be administered and

executed by military officers. For, at the lime tiiese proceedings were

had against John Merryman, the disti'ict judge of Maiyland, the com-

missioner appointed under the Act of Congress, the district attorney

and the marshal, all resided in the city of Baltimore, a few miles only

from the home of the prisoner. Up to that lime, there had never been

the slightest resistance or obstruction to the process of any court or

judicial officer of the United vStates, in Maryland, except by the military

authority. And if a military officer, or any other person, had reason to

believe that the prisoner had committed any oflTence against the laws of

the United Slates, it was his duty to give information of the fact and
the evidence to support it, to the district attorney ; it would then have

become the duly of that officer to bring the matter before the district

judge or commissionei", and if there was sufficient legal evidence to
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justify his arrest, the judge or commissioner would have issued his war-

rant to tlie marshal to arrest him ; and upon the hearing of the case,

would have held him to bail, or committed him for trial, according to the

character of the offence, as it appeared in the testimony, or would have

discharged him iminediatel}-, if there was not sufficient evidence to su[)-

port the accusation. There was no danger of any obstruction or resist-

ance to the action of the civil authorities, and therefore no reason

whatever for the interposition of the military.

Yet under these circumstances, a military officer, stationed in Penn-
sylvania, without giving an^^ information to the district attorney, and
without an}- application to the judicial authorities, assumes to himself

the judicial power in the district of Maryland ; undertakes to decide

what constitutes the crime of treason or rebellion ; what evidence (if

indeed he required any) is sufficient to support the accusation am]
justif}' the commitment; and commits the party, without a hearing,

even before himself, to close custody, in a strongly garilsoned fort, to

be there held, it would seem, during the pleasure of those who com-
mitted him.

The Constitution provides, as I have before said, that *' no person

shall be deprived of life, liberty, or property, without due process of

law." It declares that " the right of the people to be secure in their

persons, houses, papers and effects, against unreasonable searches and
seizures, shall not be violated ; and no warrant shall issue, but upon
probable cause, supported by oath or affirmation, and particularly de-

scribing the place to be searched, and the persons or things to be seized."

It provides that the part}' accused shall be entitled to a speed}' trial in a

court of justice.

These great and fundamental laws, which Congress itself could not

suspend, have been disregarded and suspended, like the writ of habeas

corpus, by a military order, supported by force of arms. Such is the

case now before me, and I can only say that if the authority which

the Constitution has confided to the judiciary department and judi-

cial officers, may thus, upon any pretext or under any circumstances,

be usurped by the military power, at its discretion, the people of the

United States are no longer living under a government of laws, but

every citizen holds life, liberty and property at the will and plea-

sure of the army officer in whose military district he may happen to

be found.

In such a case, my duty was too plain to be mistaken. I have exer-

cised all the power which the Constitution and laws confer upon me,

but that power has been resisted by a force too strong for me to over-

come. It is possible that the officer who has incurred this grave re-

sponsibility may have misunderstood his instructions, and exceeded
the authority intended to be given him ; I shall, therefore, order all

the proceedings in this case, with my opinion, to be filed and recorded

in the Circuit Court of the United States for the district of IMaryland,

and direct the clerk to transmit a copy, under seal, to the President of
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the United States. It will then remain for that high officer, in fulfil-

ment of his constitutional obligation to ''take care tiiat the laws be

faitlifully executed," to determine wliat measures he will take to cause

the civil process of the United States to be res[)ected and enforced.^

1 This case led to much discussion. See an article by Joel Parker, entitled " ITnbcas

Corpus and Martial Law," 93 N. A. Rev. 471 (Oct., 1861), and three pamphlets by

Horace Biiiiicy (I'liila. 1802 and 1865). With these compare a paper by B. R. Curtis,

called forth hy later acts of the P^xecutive, and entitled " Executive Power," in 2 Life

of U. R. Curtis, 306 (Oct., 1862).

From WiNTHROp's Militari/ Law and Precedents, edition oi 1895. [The folhnving

passage is mainly found in the first edition of Wintlirop's valuable work, entitled

" Military Law," at pages 53-57. The second edition, not yet out, will probably ap-

pear at an early date. In allowing the reprinting here of what follows, the learned

author has favored me with his own revision of tiie passage. I have generally omitted

the notes]

"Tlie most considerable and important pari of the exercise of martial law is the

making of arrests of civilians charged with offences against the laws of war. But to

arrest and liold at will, or with a view to trial by a military tribunal, is practically to

suspenil the citizen's privilege of the writ of habeas corpus. On the other hand, the

suspending of the writ by military authority is essentially an exercise of the power of

martial law. Thus the two powers are closely connected, the one substantially includ-

ing or involving the other, and it becomes material to inquire whether, under the pro-

vision of the Constitution relating to the suspension of the privilege of the writ, the

President, or a military commander representing him, is authorized to order or effect

sucli suspension.
" In the early instance of the ' Whiskey Insurrection' in Pennsylvania, in 1794-95,

no suspension of the writ was resorted to: sundry of the insurgents were indeed

arrested by military authority; but they were duly brought to trial before a civil court.

"During the Burr conspiracy of 1806, Brig. Gen. Wilkinson, commanding in

Louisiana, without formally suspending the writ, suspended it in fact so far as to dis-

regard writs issued by tlie local courts, and even to imprison for a brief period a county

judge. But in the case of two of the supposed conspirators whom Wilkinson caused

to be arrested under a charge of treason, the Supreme Court of the United States, in

passing upon the question of their criminality, expressed incidentally the opinion that

the suspension was a power to be exercised by 'the legislature.' {Ex parte Bollman {)•

Siriirtiroiit, 4 Cranch, 100, per Marshall, C. J.) This dictum was long accepted as set-

tling that the Constitution was to be construed as empowering not the President but

Congress alone to suspend the privilege of tlie writ.

" Ka'']y in the recent war, however, the question whether the President was not

authorized to exercise the power independently of Congress was raised and consider-

ably discussed. Upon tliis question having been referred by the President to the

Attorney-General, the latter, in .July, 1861, gave it as his opinion that, while Congress
alone could repeal the laws authorizing the issue of the writ, or suspend all right to or

privilege of the same in general, the President was empowered to susjiend the jirivi-

lege in cases of particular individuals foixnd necessary to be arrested by him during
the emergency on account of complicity with the public enemy. By proclamation of

May 10, 1861, the President had already autliorized the commander of the Union
forces in Florida ' to suspend there the writ of haheas cnrpux,' if he found it necessary.

Later, in an order issued from the War Department on August 13, 1862, he suspended
the writ as to persons liable to draft who should absent them.selves from their places

of residence or from the country in order to avoid it; and subsequently, by his procla-

mation of Sept. 24, 1862 (heretofore cited as making subject to martial law all in-

surgent enemies, their aiders and abettors throughout the United States), he further

ordered :
' That the writ of haheas corpus is suspended in respect to all persons arrested,

or who are now, or hereafter during the rebellion shall be, imprisoned in any fort.
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camp, arsenal, military prison, or other place of confinement by any military autlior-

ity, or by the sentence of any court-martial or military commission.'
" Meantime, however, in the leading case of Ex parte Merri/man, Chief Justice

Taney had held, on circuit at Baltimore, that the power to suspend the writ did not

subsist in the Executive, but Avas a legislative function pertaining to Congress alone.

The dictum of Chief Justice Marshall was thus reasserted as a positive ruling, and this

ruling has been concurred in by a series of decisious in the United States aud State

courts, and by other recognized autliorities.

" Further, Congress, by an express provision of the Act of March 3, 1863, c. 81, spe-

cifically vested in the President the authority, ' whenever in his judgment the public

safety might require it, to suspend the jirivilege of the writ in any case arising in any

part of tlie United States,"— thus impliedly asserting that the power so t(^ authorize

rested in itself alone. Pursuant to this Act, the President issued liis ])roclamation of

September 1.5, 1863, already referred to, in which he suspended the writ throughout

the United States and during the existing rebellion, in all cases where, ' by the author-

ity of the President of the United States, military, naval, and civil othcers of tlie

United States, or any of them, hold persons under their command, or iu their custody,

eitlier as prisoners of war, spies, or aiders or abettors of the enemy, or officers, soldiers,

or seamen enrolled, drafted, or mustered or enlisted in, or belonging to, the land or

naval forces of the United States, or as deserters therefrom, or otherwise amenable to

military law, or the Pules and Articles of War, or the rules or regulations prescribed

for tlie military or naval service by authority of the President of the United States

;

or for resisting a draft, or for any other offence against the military or naval service.'

It is added :
' And I do hereby require all magistrates, attorneys, and other civil

officers within the United States, and all officers and others in the military and naval

services of the United States, to take distinct notice of this suspension, and to give it

full effect, and all citizens of the United States to conduct and govern themselves

accordingly.'

" Subsequently, under the authority of the same Act, the President, by proclamation

of July 5, 1864, in declaring martial law in the State of Kentucky, suspended also the

privilege of the writ of liabeas corpus in tiie classes of cases specified in that proclama-

tion, as hereinbefore set forth.

"The Act of 1863 expired with the termination of the rebellion in 1866, and no sub-

sequent suspension has been ordered liy the President except in tiie single ca-:e of the

unlawful combinations of the so-called ' Kuklux.' in South Carolina, in 1871, in which,

by proclamations of October 17 and November 10 of that year, issueil in accordance

with the special authority given by Congress, in the Act of April 20, 1871, c. 22, s. 4

(and limited as to its exercise to the end of the next regular session of Congress), he
suspended the writ in ten counties of tliat State.

" Thus, as a general principle of law, it may be deemed to be settled by the rulings of

the courts and weight of legal authority, as well as by the action of Congress and
practice of the Executive, that the President is not empowered of his own authority to

suspend tlie privilege of the writ of habeiis corpus, and that a declaration of martial law
made by him or a military commander, in a district not within the theatre of war, will

not justify such suspension in the absence of the sanction of Congress Tlie re-

sult must be that (except in so far as it m.ay be permitted, in the case of the insurrec-

tion, rebellion, etc., authorized by sees. .5297 and 5298, Pev. Sts., to be sujipressed by
the President by the use of military force) martial law proper will in the future rarely

be initiated in the United States where Congress has omitted to provide the means for

rendering its exercise effectual. But, in the event of a practical exercise of the same
in an adequate emergency, and of the consequent arrest and holding by military

authority, in good faith, and what is believed to he the full and proper performance of

duty, of undoubted public enemies or other criminals, in temporary disregard of judi-

cial process sued out for their release, it can scarcely be questioned that Congress, if it

does not expressly ratify the act, will at least protect or indemnify the officers and
soldiers concerned by legislation corresponding to that enacted for a similar purpose
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Ex PARTE MILLIGAN.

Supreme Coukt of the United States. 1867.

[4 Wall. 2.]

Tins case came before the court upon a certificate of division from

the judges of the Circuit Court for Indiana, on a petition for discharge

from unlawful iii)i)risonment. [The rest of the statement of facts is

omitted.]

jMi: J. E. McDonald, Mr. J. S. Blade, Mr. J. 11. Garfiekl and

Mr. David Dudley Flald, for the petitioner; Mr. Speed, A. G., 3Ir.

Stujiberij, and 3Ir. D. F. Duller, special counsel of the United States,

contra.

Mr. Justice Davis delivered the opinion of the court.

On the 10th da}' of May, 18C5, Lambdin P. Milligan presented a

petition to the Circuit Court of the United States for the District of

Indiana, to be discharged from an alleged unlawful imprisonment.

The case made b}- the petition is this : Milligan is a citizen of the

United States ; has lived for twenty years in Indiana ; and, at the

time of the grievances complained of, was not, and never had been in

the military or naval service of the United States. On the 5th da}' of

October, 1864, while at home, he was arrested by order of General

Alvin P. Hovey, commanding the military district of Indiana ; and has

ever since been kept in close confinement.

On the 21st da}' of October, 18G4, he was brought before a militaiy

commission, convened at Indianapolis, b}' order of General Hove}',

tried on certain charges and specifications ; found guilty, and sentenced

to be hanged ; and the sentence ordered to be executed on Friday, the

19th day of May, 1865.

On the 2d day of January, 1865, after the proceedings of the military

commission were at an end, the Circuit Court of the United States for

Indiana met at Indianapolis and empanelled a grand jury, who were

at the cldse of active hostilities in the late civil war,^ while — as then — authorizing

actions for damages commenced against such persons in State courts to be removed to

a court of the United States."'^

1 See the remarks of Chief Justice Chase at the close of his opinion in Ex parte

Milliffnn, 4 Wall 141. On this subject, Ilallock (p. 380) expresses himself as fol-

lows: "Even if it were plain that the words of the Constitution were intended to

give this power exclusively to Congress, we think that in a case of public danger,

at once so imminent and grave as to admit of no other remedy, the maxim sahis jiojtnli

suprema /^.r should form the rule of action, and that a suspension of this writ, by the

executive and military authorities of the United States, would be justified by the

pressure of a visible public necessity: if an Act of indemnity were required, it would
be the duty of Congress to pass it. Compare also Pratt, 216."

- The series of indemnity Acts here referred to were those of March 3, 1863, c. 81

;

May 11, 1866, c. 80; and March 2, 1867, c. 155. As to their effect, see Beard v.

Burls, 95 U. S. 434; Beckwith v. Bean, 98 Id. 283 ; Mitchell v. Clarke, 110 Id. 638-640.
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charged to inquire whether the Uiws of the Uiiitetl States had been vio-

lated ; and, if so, to make presentments. Tlie court adjourned on the

27th day of January, having, prior thereto, discliargcd from further

service the grand iury, who did not find any bill of indictment or make

any presentment against Milligan for any otlence whatever ; and in fact,

since his imprisonment, no bill of indictment has been found or present-

ment made against him b}' an}' grand jury of the United States.

Milligan insists that said militaiy commission had no jurisdiction to

try him upon the cliarges preferred, or upon any charges whatever ; be-

cause he was a citizen of the United States and the State of Indiana,

and had not been, since the commencement of the late rebellion, a

resident of an}- of the States whose citizens were arrayed against the

government, and that the right of trial by jury was guaranteed to him

by the Constitution of the United States.

The prayer of the petition was, that under the Act of Congress,

approved March 3d, 1863, entitled, "An Act relating to habeas corpus

and regulating judicial proceedings in certain cases," he may be brought

before the court, and either turned over to the proper civil tribunal to

be proceeded against according to the law of the land or discharged

from custody altogether.

With the petition were filed the order for the commission, the charges

and specifications, the findings of the court, with the order of the War
Department reciting that the sentence was approved by the President

of the United States, and directing that it be carried into execution

without delay. The petition was presented and filed in open court by

the counsel for Milligan ; at the same time the District Attorne}' of the

United States for Indiana appeared, and, by the agreement of counsel,

the application was submitted to the court. The opinions of the judges

of the Circuit Court were opposed on three questions, which are certi-

fied to the Supreme Court

:

1st. " On the facts stated in said petition and exhibits, ought a writ

of habeas corpus to be issued?"

2d. " On the facts stated in said petition and exhibits, ought the said

Lambdin P. Milligan to be discharged from custody as in said petition

prayed ?
"

3d. " "Whether, upon the facts stated in said petition and exhibits,

the military commission mentioned tiierein had jurisdiction legally to

try and sentence said Milligan in manner and form as in said petition

and exhibits is stated ?
"

The importance of the main question presented by this record cannot

be overstated ; for it involves the very framework of the government

and the fundamental principles of American libert}*.

During the late wicked Rebellion, the temper of the times did not

allow that calmness in deliberation and discussion so necessar}' to a

correct conclusion of a purely judicial question. Then, considerations

of safetv were mingled with the exercise of power; and feelings and

interests prevailed which are happil}' terminated. Now that the public
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safety is assured, this question, as well as all others, can be discussed

and decided without passion or the admixture of any element not re-

quired to form a legal judgment. "We a[)proach the investigation of

this case, fully sensible of the magnitude of the inquiry and the neces-

sity of full and cautious deliberation.

But we are met with a preliminary objection. It is insisted that the

Circuit Court of Indiana had no authority to certify these questions;

and that we are without jurisdiction to hear and determine them.

The sixth section of the " Act to amend the judicial sj-stem of the

United States," approved April 29, 1802, declares " that whenever any

question shall occur before a Circuit Court upon which the opinions of

the judges shall be opposed, the point upon which the disagreement

shall happen, shall, during the same term, upon the request of either

party or their counsel, be stated under the direction of the judges and

certified under the seal of the court to the Supreme Court at their next

session to be held thereafter ; and shall by the said court be finally

decided : And the decision of the Supreme Court and their order in the

premises shall be remitted to the Circuit Court and be there entered of

record, and shall hare effect according to' the nature of the said judg-

ment and order: Provided, That nothing herein contained shall pre-

vent the cause from proceeding, if, in tlie opinion of the court, further

proceedings can be had witliout prejudice to the merits."

It is under this provision of law that a Circuit Court has anthorit^y to

certify any question to the Supreme Court for adjudication. The in-

quiry, therefore, is whether the case of Milligan is brought within its

terms.

It was admitted at the bar that the Circuit Court had jurisdiction to

entertain the application for the writ of habeas corpus and to hear and

determine it ; and it could not be denied ; for the power is expressly

given in the 14th section of the Judiciary Act of 1789, as well as in the

later Act of 18G3. Chief Justice Marshall, in Bollnxan's case, 4 Cranch,

7.5, construed this branch of the Judiciary Act to authorize the courts

as well as the judges to issue the writ for the purpose of inquiring into

the cause of the commitment ; and this construction has never been

departed from. But it is maintained with earnestness and ability that

a certificate of division of opinion can occur only in a cause ; and that

the proceeding b}" a party, moving for a writ of habeas corpus, does not

become a cause until after the writ has been issued and a return made.

Independently of the provisions of the Act of Congress of March 3,

18G3, relating to habeas corpus, on which the petitioner bases his claim

for relief, and which we will presently consider, can this position be

sustained?

It is true that it is usual for a court on application for a writ of

haheas corjnts, to issue the writ, and on the return, to dispose of the

case ; but the court can elect to waive the issuing of the writ and con-

sider whetiier, upon the facts presented in the petition, the prisoner, if

brought before it, could be discharged. One of the very points on
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which the case of Tobias Watkins, reported in 3 Peters, page 193,

turned, was, whether, if the writ was issued, the petitioner would be

remanded upon the case which he had made. The Chief Justice, in de-

livering the opinion of the court, said : "The cause of imprisoinnent is

shown as fully b}* the petitioner as it could appear on the return of the

writ ; consequently the writ ought not to be awarded if the court is

satisfied that the prisoner would be remanded to prison."

The judges of the Circuit Court of Indiana were, therefore, warranted

b}' an express decision of this court in refusing the writ, if satisfied that

the prisoner on his own showing was rightfully detained.

But it is contended, if the\' differed about the lawfulness of the im-

prisonment, and could render no judgment, the prisoner is remediless ;

and cannot have the disputed question certified under the Act of 1802.

His remed}' is complete by writ of error or appeal, if the courl renders

a final judgment refusing to discharge him ; but if he should be so un-

fortunate as to be placed in the predicament of having the court divided

on the question whether he should live or die, he is hopeless and with-

out remedy. He wishes the vital question settled, not bj- a single judge

at his chambers, but by the highest tribunal known to the Constitution ;

and yet the privilege is denied him ; because the Circuit Court consists

of two judges instead of one.

Such a result was not in the contemi)lation of the Legislature of 1802 ;

and the language used bv it cannot be construed to mean anv such thing.

The clause under consideration was introduced to further the ends of

justice, by obtaining a speedy settlement of important questions where

the judges might be opposed in opinion.

The Act of 1802 so changed the judicial sj'stem that the Circuit

Court, instead of three, was composed of two judges ; and without this

provision or a kindred one, if the judges differed, the difference would
remain, the question be unsettled, and justice denied. The decisions of

this court upon the provisions of this section have been numerous. In

United States v. Daniel, 6 Wheaton, 542, the court, in holding that a

division of the judges on a motion for a new trial could not be certified,

say :
" That the question must be one which arises in a cause depend-

ing before the court relative to a proceeding belonging to the cause."

Testing Milligan's case by this rule of law, is it not apparent that it is

rightfully here ; and that we are compelled to answer the questions on
which the judges below were opposed in opinion? If. in the sense of

the law, the proceeding for the writ of hahpas corpxs was the " cnnse"
of the party applying for it, then it is evident that the " cause " was
pending before the court, and tiiat the questions certified arose out of

it, belonged to it, and were matters of right and not of discretion.

But it is argued that the proceeding does not ripen into a cause, until

there are two parties to it. This we deny. It was the cause of iNIilligan

when the petition was presented to the Circuit Court. It would have
been the cause of both parties, if the court had issued the writ nnd
brought those who held Milligan in custody before it. Webster defines
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»tho word "cause'' thus: "A suit or action in court; an}- legal pro-

^..^/X^eww/^'^'^^ggss ^vi,i(^ii a party institutes to obtain his demand, or b}- which he seeks

I j I /^
- his right, or supposed rigiit"— and lie says, '-this is a legal, scrip-

hT^''^^^ tural,°and popular use of the word, coinciding nearly with case, from

i J V^ ^"'"^'^' '"**^^ i^t^tion, from a(jo, to urge and drive."

v^ 7*^ 111 aiiv legal sense, action, suit, and cause, are convertible terms.

njLO^K-f-^^'^ ]\Iilligan supposed he had a right to test the validity of his trial and

A . sentence ; and the proceeding which he set in operation for tiiat pur-

jP^^,<i,<_<A/ pQgg ^y^g ijis "cause" or "suit." It was the oidy one by which he

/ ij>j.Jb^ could recover his liberty. He was powerless to do more ; he could^ ^ I neitiier instruct the judges nor control their action, and should not

j\ 'V"
•

'

/ sutler, because, without fault of his, they were unable to render a judg-

t) ^ niont. l^ut the true meaning to the term "suit" has been given by

^ffCsAJ^'^^^^ t''''^ court. One of the questions in Weston v. (Jity Council of

(\
Charlesto)i, 2 Peters, 449, was whether a writ of prohibition vaxs a

t.Cjjj^f^ VOJL suit; and Chief Justice Marshall says: "The term is certainly a com-
^'^"^

prehensive one, and is understood to apply to any proceeding in a court

\Jij<J-(A/^ ^'^^^:^ of justice by which an individual pursues that remedy which the law

,
aflbrds him." Certainly, Milligan pursued the onl}- remedy which the

^^ (y>^c\
j.^^, afforded him.

n-vA ^y(i<J^A/ Again, in Cohens v. Yirginia, 6 AVheaton, 2G4, he says: " In law
•^ " language a suit is the prosecution of some demand in a court of jus-

^if\Ji. JJ^ tice." Also, "To commence a suit is to demand something by the^^
. institution of process in a court of justice ; and to prosecute the suit is

'JJ^jsjs^J-'S^'^ \q continue that demand." AVhen Milligan demanded his release by the

procecdino" relating to habeas corpus, he commenced a suit ; and he has

since prosecuted it in all the ways known to the law. One of the ques-

tions in Holmes v. Jennison et al., 14 Peters, 540, was, whether under

the 25th section of tlie Judiciary Act a proceeding for a writ of habeas

corpus was a "suit." Chief Justice Taney held, that, "if a party is

unlawfuUv imprisoned, the writ of habeas corpus is his appropriate

legal remedy. It is his suit in court to recover his liberty." There

was much diversity of opinion on another ground of jurisdiction ; but

Tl/f^cAfCvJ^ that, in the sense of the 25th section of the Judiciary Act, the proceed-
•

' fl ing by habeas corpus was a suit, was not controverted b^* an}' except

'S''^-^ Xp^^*^ Baldwin, Justice, and he thought that "suit" and ''cause" as used in

M , the section, mean the same thing.

w^^tfc^iA^<^ The court do not say that a return must be made and the parties

' appear and begin to tr}' the case before it is a suit. When the petition

CCM-M' K-^ is filed and the writ prayed for, it is a suit, — the suit of the party

. /^^jjMj^making tlie application. If it is a suit under the 25th section of the
-^ Judiciary Act when the proceedings are begun, it is, b}- all the analo-

%KrVJU\^ gics of the law, eqnall}- a suit under the Gth section of the Act of 1802.

n But it is argued, that there must be two parties to the suit, because
^^^XINAtA. \f^^*~^ the point is to be stated upon the request of " either party or their

Vj counsel."

Such a literal and technical construction would defeat the xery pur-
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pose the legislature liad in view, which was to enable an}' party to bring Q^ ^
the case here, when the point in controversy was a matter of right and ^Cky^Ji, ^

not of discretion ; and the words " either party," in order to prevent a yj

failure of justice, must be construed as words of enlargement, and not

of restriction. Although tliis case is here ex j^ttrte, '\t wab not consid- T-/y /^

ered by the court below witliout notice having been given to the part}- (yUj(Aj( l/^

supposed to have an interest in the detention of the prisoner. The /
'

statements of the record show that tliis is not only a fair, but conclusive 'A //'^

inference. When the counsel for Milligan presented to the court the Jl/UJl- '^t/^'

petition for the writ of habeas corput^, Mr. Hanna, the District Attornes* i' /l. .

for Indiana, also appeared; and, b}- agreement, the application was [Z<^
tA-x^

submitted to the court, who took the case under advisement, and on j>, ay\AyXj.
the next da}' announced their inability to agree, and made the certificate. /

It is clear that Mr. Hanna did not represent the petitioner, and why is 'IAAa aJC/lA
his appearance entered ? It admits of no other solution than this, — "71?
that he was informed of the application, and appeared on l)ehalf of the A/ f *

government to contest it. The government was the prosecutor of Mil- Q jjxj^
ligan, who claimed that his imprisonment was illegal ; and sought, in

^^^'^^''^

the only way he could, to recover his liberty. The case was a grave ^CX/^ Qi^^

one ; and the court, unquestionably, directed that the law officer of the ./>^j> cJisLJi'^'-*^

government should be informed of it. He very properly appeared, ii __. t4—
and, as the facts were uncontroverted and the difficulty was in the ap- li\<^ iam.

})lication of the law, there was no useful purpose to be obtained i'^./W./) Cotx-^

issuing the writ. The cause was, therefore, submitted to the court for^ /^
their consideration and determination. CXA^^^^^^^^^^^^^

But Milligan claimed his discharge from custody by virtue of the Act p qa
of Congress " relating to habeas corpus^ and regulating judicial pro- ^t'M/^ '

ceedings in certain cases," approved March 3, 1863. Did that Act "^Tj^ ^^vixXJ >

confer jurisdiction on the Circuit Court of Indiana to hear this case? u^^^-^ \\

In interpreting a law, the motives wliich must have oi)erated with * l/Jw ~^

the legislature in passing it are proper to be considered. This law was ^^
passed in a time of great national peril, when our heritage of free gov- \,LuA.

ernment was in danger. An armed rebellion against the national au- yj. ""// '

thority, of greater proportions than history affords an example of, was /y^^^.j
raging; and the public safety required that the privilege of the writ of 0<>La>\ o^
habeas corpus should be suspended. The President had prnotically >
suspended it, and detained suspected persons in custody without trial; (T^XJiAAAxA^^^

but his authority to do this was questioned. It was claimed that Con- \\^ ii

gress alone could exercise this power; and that the legislature, and notv^i-CA lA'^'A.

the President, should judge of the poHtical considerations on which the /'T^

right to suspend it rested. The privilege of this great writ had never/^^'^^^'''^^ ^
before been withheld from the citizen ; and as the exigence of the limes /\ II 'flLj
demanded immediate action, it was of the highest importance tiiat tiie

lawfulness of the suspension should be fully established. It was under ^?rL>66^.

these circumstances, which were such as to arrest the attention of the 1/

country, that this law was passed. The President was authorized by LAy '^^^^

it to suspend the privilege of the writ of habeas corpus, whenever, in .n

<^1. (^(VJdAa^ KJ-^ "tlx-^ ^^^ "^^
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his judgment, the public safety required ; and he did, by proclamation,

bearing date the 15th of September, 1863, reciting, among other things,

the authority of this statute, suspend it. The suspension of the writ

7 . rJidA *^^^^ "'^^ authorize the arrest of any one, but simply denies to one ar-

2<<x/f ^-^
' rested the privilege of this writ in order to obtain his liberty.

J] /rUA/ ^^ ^^ proper, therefore, to inquiie under what circumstances the courts
(_XX/iA^^ jcould rightfully refuse to grant tliis writ, and when the citizen was at

''IrTfxIf^'^ lil>crty to invoke its aid.

* Q - The second and third sections of the law are explicit on these points.

^ uo <a^ v^The language used is plain and direct, and the meaning of the Congress

cannot be mistaken. The public safety demanded, if the President

\jLKAjU\<^i thought proper to arrest a suspected person, that he should not be re-

_j
a __quired to give the cause of his detention on return to a writ of habeas

^"^ MM-^'M.
f^Qypy^g^ ]3j,j j(; ^.^g jjqj contemplatcd that such person should be de-

\],,^ci ~tX>*-^
taiued in custody beyond a certain fixed period, unless certain judicial

i _^ proceedings, known to the common law, were commenced against him.

Xju^S^'^^^^'^^^^^ The Secretaries of State and War were directed to furnish to the judges

U OjJtaA^^^ ^^'^ courts of the United States a list of the names of all parties, not

(fl
~
'^'^*'^^'^

^)risoners of war, resident in their respective jurisdictions, who then

_v> , A were or afterwards should be held in custody by the authority of the

/\J^^^^' President, and who were citizens of States in which the admiuistiation

-,
' '[- of the laws in the Federal tribunals was unimpaired. After the list was

l^lC<^'^'^!''^^l furnished, if a grand jury of the district convened and adjourned, and did

C -k 'lA^
'"^'^ indict or present one of the persons thus named, he was entitled to

^^^^\ his discharge ; and it was the duty of the judge of the court to order

\^fY\r<^^^ ''^'" brought before him to be discharged, if he desired it. The refusal

\\
I /rt or omission to furnish the list could not operate to tlie injury of an}'

yj_j,y^ V/NA'^'^one who was not indicted or presented by the grand jury ; for, if twentv'

- ^ v.() da3S had elapsed from the time of his arrest and the termination of the

\Jv^
«X ^lA^'^-^ ggggj()P Qf ^Ije grand jury, he was equally entitled to his discharge as if

x\\ the list were furnished ; and any credible person, on petition verified b}'

/OAaaAM affidavit, could obtain the judge's order for that purpose.

,Q Q Milligan,in his application to be released from imprisonment, averred

^ylxAjV*-»^^<*^' the existence of everj* fact necessaiT under the terms of this law to

give the Circuit Court of Indiana jurisdiction. If he was detained in

/4 ^-zJlSJu^-J^^
custody by the order of the President, otherwise than as a prisoner of

'^'' ^

war; if he was a citizen of Indiana and had never been in the military

1 A O-J^-^ or naval service, and the grand jury of the district had met, after he

L ^jK^jj^,^"Jiad been arrested, for a period of twenty days, and adjourned without

. ^. taking an}' proceedings against him, then the court had the right to en-

[^^^%A. ^l tA»-^ tertain his [»etition and determine the lawfulness of his imprisonment.

^k±. .J Because the word " court " is not found in the body of the second sec-

-y^o-^ AA*'^ t,iori^ it, was argued at the bar, that the application should have been

VI 1
'

. /nade to a judge of the court, and not to the court itself; but this is

J^ /'TiA/t/WCAP'^^Qt so, for power is expressly conferred in the last proviso of the sec-

M tion on the court equally with a judge of it to discharge from imprison-

vVM- ^A-'^*:-^ ment. It was the manifest design of Congress to secure a certain

^)u^a JU AA^-^l^'^^^''^^^ -LrvW^ ola;^ fHtJM^ A^y<^ K^
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remedy b\- which any one, deprived of liberty, could obtain it, if there /lAy<X/5vtX/

was a judicial failure to find cause of offence against him. Courts are -4-^^ J fin

not, always, in session, and can adjourn on the discliarge of the grand ^^^-^^^
^

jur}- ; and before those who are in confinement could take proper steps -p^j^ C^-^<^^

to procure their liberation. To provide for tliis contingenc}-, authority' /

was given to the judges out of court to grant relief to any party who ^-'^^^^r^

'

could show, that, under the law, he should be no longer restrained of y /? ^ \

his liberty. /iU n4/l^^

It was insisted that Milligan's case was defective because it did not__ - ^ (j

state that the list was furnished to the judges ; and, therefore, it was ^^^\}g
impossible to say under which section of the Act it was presented. A^'*-^^i.

It is not easy to see how this omission could affect the question of _ ^
jurisdiction. Milligan could not know that the list was furnished, un- ^^^VV/ i-L
less the judges volunteered to tell him ; for the law did not require that - nA^-^'^Jc l^
an}' record should be made of it or anybod}' but the judges informed of '^

it. Wh}' aver tlie fact when the truth of the matter was apparent to /C^f>i/>v4x-<-><.

the court without an averment? How can Milligan be harmed by tlie _j_
'

absence of the averment, when he states that he was under arrest for
^^''^-^'^

more than sixty days before the court and grand juiy, which should

have considered his case, met at Indianapolis? It is apparent, there-

fore, that under the Habeas Corpus Act of 1863 the Circuit Court of

Indiana had complete jurisdiction to adjudicate upon this case, and, if U / ' /jh- ^
the judges could not agree on questions vital to the progress of the l/wA^y*^^^^^^!^

cause, the}' had the authorit}' (as we have shown in a previous part of /^'vs^'^/T'^

this opinion), and it was their dut}' to certif}' those questions of disa- i -^ % {9
greement to this court for final decision. It was argued that a final//

''

decision on the questions presented ought not to be made, because the

parties who were directly concerned in the arrest and detention of Mil- jk AkycK
ligan, were not before the court; and their rights might be prejudiced^ ^

by the answer which should be given to those questions. But this court ('^-CCtA/*-

cannot know what return will be made to the writ of habeas corpus ^jJ "^,-^11
when issued ; and it is ver}' clear that no one is concluded upon an}' ^^^^

question that may be raised to that return. In the sense of the law of -t~f. \ f^jya
1802 which authorized a certificate of division, a final decision means
final u[)on the points certified ; final upon the court below, so that it is- fx iiXXJAyf/vi
estopped from any adverse ruling in all tlie subsequent proceedings of _y
the cause. (rf (A/A.

But it is said that this case is ended, as the presum[)tion is, that
'J ^

Milligan was hanged in pursuance of the oi'der of the President. JZl^-lTVC^y^

Although we have no judicial information on the subject, yet the in- . 1 , N,yiJ
ference is that he is alive ; for otherwise learned counsel would not ap-

pear for him and urge this court to decide his case. It can never be in AAAaaMJ^L/^
this country of written constitution and laws, with a judicial depart-_

ment to interpret them, that any chief magistrate would be so far for- (^(L\^^'

getful of his duty, as to order the execution of a man who denied the ^

jurisdiction that tried and convicted him ; after his case was before

Federal judges with power to decide it, who, being unable to agree on
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\ .>i/^<>*^^j^^
grave questions involved, had, according to known law, sent it to

y the Supreme Court of tiie United States for decision. But even the siig-

\^\/C^ '^ gestion is injurious to the Executive, and we dismiss it from furtlier

consideration. There is, therefore, nothing to hinder this court from an

TYj^j^ij _5^lMnvestigation of the merits of tliis controversy. v

^'^^^^ <--vJ rpiip controlling question in the case is this : Upon the facts stated in\

^CjOLAAM ^i'llJg^'in's petition, and the exliibits filed, had the military commission \

/ mentioned in it jurisdiction, legally, to try and sentence him? Milligan, \

^ ^ h^ not a resident of one of the rebellious States, or a prisoner of war, but \\i
^^ a citizen of Indiana for twenty years past, and never in the military or \

. naval service, is, while at his home, arrested by the military power of the \

LA/^ United States, imprisoned, and, on certain criminal charges preferred 1

''2jr\A/ti
"• against him, tried, convicted, and sentenced to be hanged by a military

j

commission, organized under the direction of the military commander /

^ ,^j,^of the military district of Indiana. Had this tribunal the legal power /
ij/U/lC ''^^—

/jjn^l authority to tr}- and punish this man? '^"^^

I No graver question was ever considered by this court, nor one which
yC Ck. CXTil

j^Qj.g nearly concerns the rights of the whole people; for it is the

/
-f

—
\j /^ birthright of every American citizen when charged with crime, to be

^^^'^^"'^
tried and punished according to law. The power of punishment is

'>:^AAyL-^f^/<^ alone through the means which the laws have provided for that purpose,

,
J— and if they are ineffectual, there is an immunity from punishment, no

'J\/jt\<'^ ^ matter how great an offender the individual may be, or how much his

j4—ltyy - crimes may have shocked the sense of justice of the country, or endan-

\ -vlA^
gered its safety. B3' the protection of the law human rights are se-

Xt-yJ^ cured ; withdraw that protection, and they are at the mercy of wicked

I

/• , rulers, or the clamor of an excited people. If there was law to justify

/Ia^-^^^I^ this military trial, it is not our province to interfere ; if there w-as not,

y ^ i it is our duty to declare the nullit}' of the whole proceedings. The de-

-H^(^ An cision of this question does not depend on argument or judicial prece-

^ 1 dents, numerous and highly illustrative as they are. These precedents

\J<JtK ^^^ inform us of the extent of the struggle to preserve liberty, and to

i^ ir\ relieve those in civil life from military trials. The founders of our gov-

/,A>^ v/UJL ernment were familiar with the history of that struggle, and secured in

*

,

\fe written Constitution eveiy right which the people had wrested from

^ /4
^'"'^'^

power during a contest of ages. B}' that Constitution and the laws

^M authorized by it this question must be determined. The provisions of

lA'x that instrument on the administration of criminal justice are too plain

J ,
and direct to leave room for misconstruction or doubt of their true

j^ j^J^^Xt-4 meaning. Those applicable to this case are found in that clause of the
' ^ original Constitution which saj's, "That the trial of all crimes, except

^ ir\ A ~ '" ^^^^ of impeachment, shall be by jury ;" and in the fourth, fifth, and
^v VV/v

sixth Articles of the Amendments. The fourth proclaims the right to

iLX.
^^ secure in person and effects against unreasonable search and seizure ;

^•^'^''^ and directs that a judicial warrant shall not issue " without proof of

probable cause supported hx oath or affirmation." The fifth declares

3 " that no person shall be held to answer for a capital or otherwise in-
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famous crime unless on presentment b\- a grand jury, except in cases

arising in liie land or naval forces, or in the militia, when in actual ser-

vice in time of war or public danger, nor be deprived of life, liberty, or (

property, without due process of law." And the sixth guarantees the /^ "t-A^AyC/L^ <^

right of trial b}' jur}', in such manner and with such legulations that^-A^ ^ / <

with upright judges, impartial juries, and an able bar, the innocent will^^C^ c^-*^ -

be saved and the guilt}' punished. It is in these words : " In all crim- ^ / ^a a a

inal prosecutions the accused shall enjoy the right to a speedy and pub- (J
lie trial by an impartial jury of the Slate and district wherein the crime fH MjLiyO
shall have been committed, which district shall have been previousl}- j] ^

ascertained by law, and to be informed of the nature and cause of the /Tj/XAy^-^i/^^^^-^

accusation, to be confronted with the witnesses against him, to have^. >; ,

compulsory process for obtaining witnesses in his favor, and to have the [jtAAyJ /^"^

assistance of counsel for his defence." These securities for i)ersonal ^j/7 / -f--
_^

lil)erty thus embodied, were such as wisdom and experience had OiQ- ci<J (^^^~^^^^^^^^^

monstrated to be necessary' for the protection of those accused of crime. ^T^v/ ^ O^jKi.

And so strong was the sense of the country' of their importance, an I so |\

jealous were the people that these rights, highly prized, might be denied x ."^

/J
J /jIjClS-

them by implication, that when the original Constitution was proposed '-<''*-^
, ^^

for adoption it encountered severe opposition; and, but for the belief y /j_ ^^x^-^^C^

that it would be so amended as to embrace them, it would never

have been ratified.

Time has proven the discernment of our ancestors ; for even these
,

provisions, exi)ressed in such plain P^nglish words, that it would seem

the ingenuity of man could not evade them, are now, after the lapse of

more than seventy 3ears, sought to be avoided. Those great and good

men foresaw that troublous times would arise, when rulers and people

would become restive under restraint, and seek b}' sharp and decisive

measures to accomi)lish ends deemed just and proper ; and that the

principles of constitutional libertj* would be in peril, unless established

by irrepealable law. The history of the world had taught them that what

was done in the past might be attempted in the future. The Consti-

tution of the United States is a law for rulers and people, equally in war
and in peace, and covers with the shield of its protection all classes of

men, at all times, and under all circumstances. No doctrine involving

more pernicious consequences was ever invented by the wit of man
than that an}' of its provisions can be suspended during any of the

great exigencies of government. Such a doctrine leads directly to an-

arch_y or despotism, but the theor}' of necessity on which it is based

is false ; for the government, within the Constitution, has all the powers

granted to it which are necessary to preserve its existence ; as has been

happily proved by the result of the great effort to throw off its just

authority.

Have any of the rights guaranteed b}' the Constitution been violated

in the case of Milligan? and if so, what are they?

Every trial involves the exercise of judicial power ; and from what

source did the militar}' commission that tried him derive their author-

voL. II. — 150
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ity? Ccrtaiiilv no part of the judicial power of the country was con-

ferred on them ; because tlie Constitution expressly vests it " in one

supreme court and such inferior courts as the Congress may from time

to time ordain and establish," and it is not pretended that the com-

mission was a court ordained and established by Congress. They

cannot justify on the mandate of the President, because he is controlled

by law, and has his appropriate sphere of duty, which is to execute, not

to make, the laws ; and there is " no unwritten criminal code to which

resort can be had as a source of jurisdiction."

But it is said that the jurisdiction is complete under the " laws and

usages of war."

It can serve no useful purpose to inquire what those laws and usages

are, whence the}' originated, where found, and on whom the}" operate;

they can never be applied to citizens in States which have upheld the

authority of the government, and whero the courts are open and their

process unobstructed. This court has judicial knowledge that in Indi-

ana the Federal authority' was always unopposed, and its courts always

open to hear criminal accusations and redress grievances ; and no usage

of war could sanction a military trial there for any offence whatever of

a citizen in civil life, in nowise connected with the militar}' service.

Congress could grant no such power ; and to the honor of our national

legislature be it said, it has never been provoked by the state of the

country even to attempt its exercise. One of the plainest constitu-

tional provisions was, therefore, infringed when Milligan was tried b}' a

court not ordained and established by Congress, and not composed of

judges appointed during good behavior.

Why was he not delivered to the Circuit Court of Indiana to be pro-

ceeded against according to law? No reason of necessit}' could be

urged against it ; because Congress had declared penalties against the

offences charged, provided for their punishment, and directed that court

to hear and determine them. And soon after this military tribunal was

ended, the Circuit Court met, peacefully transacted its business, and

adjourned. It needed no ba3onets to protect it, and required no mili-

tary aid to execute its judgments. It was hold in a State, eminent,]}'

distinguished for patriotism, b}' judges commissioned during the Rebel-

lion, who were provided with juries, upright, intelligent, and selected

by a marshal appointed by the President. The government had no

right to conclude that Milligan, if guilty, would not receive in that

court merited punishment ; for its records disclose that it was con-

stai\tly engaged in the trial of similar offences, and was never inter-

rupted in its administration of criminal justice. If it was dangerous, in

the distracted condition of affairs, to leave Milligan unrestrained of his

liberty, because he "• conspired against the government, afforded aid and

comfort to rebels, and incited the people to insurrection," the law

said, arrest him, confine him closel}', render him powerless to do further

mischief; and then present his case to the grand jur}' of the district,

with proofs of his guilt, and, if indicted, try him according to the course
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of the common law. If this had been done, the Constitution would

have been vindicated, the law of 1863 enforced, and the securities for

personal liberty preserved and defended.

Another guarantee of freedom was broken when Milligan was denied

a trial b\' jury. The great minds of the countr}' have ditfered on the

correct interpretation to be given to the various provisions of the Fed-

eral Constitution ; and judicial decision has been often invoked to settle

their true meaning ; but until recently no one ever doubted that the

right of trial by jury was foriitied in the organic law against tlie power

of attack. It is now assailed ; but if ideas can be expressed in words,

and language has any meaning, this right— one of the most valuable in

a free country' — is preserved to every one accused of crime who is not

attached to the army, or navy, or militia in actual service. The sixth

Amendment affirms that " in all criminal prosecutions the accused shall

enjoy the right to a speedy and public trial b}' an impartial jury,"—
language broad enough to embrace all persons and cases ; but the fifth,

recognizing the necessity of an indictment, or presentment, before any

one can be held to answer for high crimes, " excepts cases arising in

the land or naval forces, or in the militia, when in actual service, in

time of war or public danger ;

" and tlie fi'amers of tlie Constitution,

doubtless, meant to limit the rigiit of trial by jury, in tlie sixth Amend-
ment, to those persons who were subject to indictment or presentment

in the fifth.

The discipline necessary to the efficienc}- of the army and navy re-

quired other and swifter modes of trial than are furnished bj' the com-
mon-law courts ; and, in pursuance of the power conferred b}' the

Constitution, Congress has declared the kinds of trial, and the manner
in which they shall be conducted, for offences committed while tlie

party is in the militaiy or naval service. Everv one connected with

these branches of the public service is amenable to the jurisdiction

which Congress has created for their government, and, while thus ser-

ving, surrenders his right to be tried bj- the civil courts. All other

persons, citizens of States where the courts are open, if charged with

crime, are guaranteed the inestimable privilege of trial by jury. This

privilege is a vital principle, underlying the whole administration of

criminal justice ; it is not held by sufferance, and cannot be frittered

away on any plea of State or political necessity. When peace pre-

vails, and the authority of the government is undisputed, there is no
difficulty of preserving the safeguards of liberty ; for the ordinary

modes of trial are never neglected, and no one wishes it otherwise :

but if society is disturbed by civil commotion— if the passions of men
are aroused and tlie restraints of law weakened, if not disregarded —
these safeguards need, and should receive, the watchful care of those

intrusted with the guardianship of the Constitution and laws. In no
other way can we transmit to posteritj* unimpaired the blessings of lib-

erty, consecrated b}' the sacrifices of the Revolution.

It is claimed that martial law covers with its broad mantle the pro-
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cccdings of this inilitfiry cuiiiuiission. Tlie proposition is this : that in

a time of wav the comniiinder of an armed force (if, in his opinion, the

exigencies of the country demand it, and of which he is to judge) has

tlie power, within the lines of his inilitarv district, to suspend all civil

rights and their remedies, and subject citizens as well as soldiers to the

rule of his will ; and in the exercise of his lawful authority oaiuiot he

restrained, except by his superior officer or the President of the United

States.

If this position is sound to the extent claimed, then when war exists,

foreign or domestic, and the country is subdivided into military depait-

nients for mere convenience, the commander of one of them can, if he

chooses, within his limits, on the plea of neeessitj', with the approval of

the Executive, substitute military" force for, and to the exclusion of. the

laws, and punish all persons, as he thinks right and proper, without

fixed or certain rules.

The statement of this proposition shows its importance ; for, if true,

rei)ul)lican government is a failure, and thei'e is an end of liberty regu-

lated by law. Martial law, established on such a basis, destroys ever}'

guarantee of the Constitution, and effectual]}- renders the " militaiy in-

de[)endent of, and snperior to, the civil power," — the attempt to do

which by the King of Great Britain was deemed by our fathers such an

offence, that the}- assigned it to the world as one of the causes which

impelled them to declare their independence. Civil liberty and this

kind of martial law- cannot endure together ; the antagonism is irre-

concilable ; and, in the conflict, one or the other must perish.

This nation, as experience has proved, cannot always remain at

peace, and has no right to expect that it will always have wise and

humane rulers, sincereh* attached to the principles of the Constitution.

Wicked men, ambitious of power, with hatred of liberty and contempt

of law, may fill the place once occupied by Washington and Lincoln
;

nnd if this right is conceded, and the calamities of war again befall us,

tlic dangers to human liberty are frightful to contemplate. If our

fathers had ftiiled to provide for just such a contingenc}-, they would

haA'e been false to the trust reposed in them. They knew— the histor}'

of the world told them — the nation thev were founding, be its exist-

ence short or long, would be involved in war ; how often or how long

continued, human foresight could not tell ; and that unlimited power,

wherever lodged at such a time, was especially hazardous to freemen.

For this, and other equall}- weighty reasons, they secured the inheritance

the}' had fought to maintain, by incorporating in a written Constitution

the safeguards which time had proved were essential to its preserva-

tion. Not one of these safegnaids can the President, or Congress, or

the Judiciary disturb, except the one concerning the writ of liaheas

corpus.

It is essential to the safety of every government that in a great

crisis, like the one we have just passed through, there should be a
power somewiiere of suspending the writ of habeas corpus. In every
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war, there are men of previously good character, wicked enough to

counsel their fellow-citizens to resist the measures deemed necessary by

a good government to sustain its just authority and overthrow its ene-

mies ; and their influence may lead to dangerous combinations. In the

emergency of the times, an immediate public investigation according to

law ma}' not be possible ; and yet the peril to the country may be too

imminent to suffer such persons to go at large. Unquestionably, there

is then an exigency which demands that the government, if it should

see fit, in the exercise of a proper discretion, to make arrests, should

not be required to produce the persons arrested in answer to a writ

of habeas corpus. The Constitution goes no further. It does not

sa}' after a writ of habeas coriius is denied a citizen, that he shall be

tried otherwise than by the course of the common law ; if it had in-

tended this result, it was easy by the use of direct words to have

accomijlished it. The illustrious men who framed that instrument were

guarding the foundations of civil liberty against the abuses of unlimited

power; they were full of wisdom, and the lessons of history informed

them that a trial b}' an established court, assisted b}- an impartial jury,

was the onl}' sure way of protecting the citizen aganist oppression and
wrong. Knowing this, they limited the suspension to one great right,

and left the rest to remain forever inviolable. But, it is insisted that

the safety of the country in time of war demands that this broad claim

for martial law shall be sustained. If this were true, it could be well

said that a countr}', preserved at the sacrifice of all the cardinal prin-

ciples of liberty, is not worth the cost of preservation. Hapi)!!}', it is

not so.

It will be borne ni mind that this is not a question of the power to

proclaim martial law, when war exists in a communit}' and the courts

and civil authorities are overthrown. Nor is it a question what rule a

military commander, at the head of his army, can impose on States in

rebellion to cripple their resources and quell the insurrection. The
jurisdiction claimed is much more extensive. The necessities of the

service, during the late Rebellion, required that the loyal States should

be placed within the limits of certain military districts and commanders
appointed in them ; and, it is urged, that this, in a military sense, con-

stituted them the theatre of military' operations ; and, as in this case,

Indiana had been and was again threatened with invasion b}- the enem}',

the occasion was furnished to establish martial law. The conclusion does

not follow from the premises. If armies were collected in Indiana, the}*

were to be emplo3-ed in another localitj', where the laws were obstructed

and the national authorit}' disputed. On her soil there was no hostile

foot ; if once invaded, that invasion was at an end, and with it all pre-

text for martial law. Martial law cannot arise from a threatened inva-

sion. The necessity' must be actual and present; the invasion real,

such as effectuallv closes the courts and deposes the civil administration.

It is difficult to see how the safety of the country required martial

law in Indiana. If any of her citizens were plotting treason, the power
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of arrest could secure tlieni, until the government was prepared for their

trial, when the courts were open and ready to try them. It was as

easy to protect witnesses before a civil as a military tribunal ; and as

there could be no wish to convict, except on sutlicient legal evidence,

surely an ordained and cstablislied court was better able to judge of this

than a mihtary tribunal composed of gentlemen not trained to the pro-

fession of the law.

It follows, from what has been said on this subject, that there are

occasions when martial rule can be properly applied. If, in foreign

invasion or civil war, the courts are actually closed, and it is impossible

to administer criminal justice according to law, then, on the theatre of

active military operations, where war really prevails, there is a necessit}*

to furnish a substitute for the civil authorit}^ thus overthrown, to pre-

serve the safet}' of the army and society* ; and as no power is left but

the military, it is allowed to govern by martial rule until the laws can

have their free course. As necessity creates the rule, so it limits its

duration ; for, if this government is continued after the courts are rein-

stated, it is a gross usurpation of power. Martial rule can never exist

where the courts are open, and in the proper and unobstructed exercise

of their jurisdiction. It is also confined to the locality of actual war.

Because, during the late Rebellion it could have been enforced in Vir-

ginia, where the national authority Avas overturned and the courts driven

out, it does not follow that it should obtain in Indiana, where that au-

thority was never disputed, and justice was always administered. And
so in the case of a foreign invasion, martial rule ma\' become a neces-

sity in one State, when, in another, it would be "mere lawless

violence."

We are not without precedents in English and American history-

illustrating our views of this question ; but it is hardly- necessary to

make particular reference to them.

From the first year of the reign of Edward the Third, when the Parlia-

ment of England reversed the attainder of the Earl of Lancaster, be-

cause he could have been tried by the courts of the realm, and declared,

" that in time of peace no man ought to be adjudged to death for trea-

son or any other offence without being arraigned and held to answer

;

and that i-egularly when the king's courts are open it is a time of peace

in judgment of law," down to the present day, martial law, as claimed

in this case, has been condemned by all respectable P^nglish jurists as

contrary to the fundamental laws of the land, and subversive of the

liberty of the subject.

During the present century, an instructive debate on this question

occurred in Parliament, occasioned by the trial and conviction b^- court-

martial, at Dcmcrara, of the Rev. John Smith, a missionary to the

negroes, on the alleged ground of aiding and abetting a formidable

rebellion in that colony. Those eminent statesmen. Lord Brougham
and Sir James Mackintosh, participated in that debate ; and denounced

the trial as illegal ; because it did not appear that the courts of law in
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Demerara could not tiy ofTences, and that " when the laws can act,

eveiy other mode of punishing supposed crimes is itself an enormous

crime."

So sensitive were our Revolutionary fathers on this subject, although

Boston was almost in a state of siege, when General Gage issued his

proclamation of martial law they spoke of it as an " attempt to super-

sede the course of the common law, and instead thereof to publish and

order the use of martial law." The Virginia Assembl}', also, denounced

a similar measure on the part of Governor Dunmore " as an assumed

power, which the king himself cannot exercise ; because it annuls the

law of the land and introduces the most execrable of all S3stems,

martial law."

In some parts of the countr}', during the War of 1812, our officers

made arbitrary- arrests and, by militar\' tribunals, tried citizens who

were not in the militar3' service. These arrests and trials, when brought

to the notice of the courts, were nniformlj' condemned as illegal. The
cases of /Smith v. Shaw, and McConnell v. Hampden (reported in 12

Johnson, 257 and 234), are illustrations, which we cite, not onh' for the

principles they determine, but on account of the distinguished jurists

concerned in the decisions, one of whom for many years occupied a

seat on this bench.

It is contended, that Luther v. Borden, decided by this court, is an

authorit}' for the claim of martial law advanced in this case. The de-

cision is misapprehended. That case grew out of the attempt in Rhode
Island to supersede the old colonial government by a revolutionar}'

proceeding. Rhode Island, until that period, had no other form of

local government than the charter granted b3'King Charles 11. in 1663
;

and as that limited the right of suffrage, and did not provide for its

own amendment, many citizens became dissatisfied, because the legis-

lature would not afford the relief in their power ; and without the

authority of law, formed a new and independent constitution, and pro-

ceeded to assert its authority b}- force of arms. The old government
resisted this ; and as the rebellion was formidable, called out the mili-

tia to subdue it, and passed an act declaring martial law. liorden, in

the military service of the old government, broke open the house of

Luther, who supported the ne\o, in order to arrest him. Luther brought

suit against Borden ; and the question was, whether, under the Consti-

tution and laws of the State, Borden was justified. This court held

that a State " ma}- use its military power to put down an armed insur-

rection too strong to be controlled b}- the civil authority ; " and, if

the Legislature of Rhode Island thought the peril so great as to require

the use of its military forces and the declaration of martial law, there

was no ground on which this court could question its authority ; and as

Borden acted under military orders of the charter government, which
liad been recognized by the political power of the country, and was up-

held by the State judiciarj', he was justified in breaking into and enter-

ing Luther's house. This is the extent of the decision. There was no
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question in issue about tlie power of declaring martial law under the

Federal Constitution, and the court did not consider it necessary even

to inquire " to wliat extent nor under wliat circumstances tliat power

may be exercised by a State."

AVe do not deem it important to examine further the adjudged

cases ; and shall, therefore, conclude without any additional reference

to authorities.

To the tliird question, then, on which the judges below were oi)posed

in opinion, an answer in the negative must be returned.

It is proper to say, although Milligan's trial and conviction by a

military commission was illegal, yet, if guilty of the crimes imputed to

him, and his guilt had been asceitained by an established court and

impartial jury, he deserved severe punishment. Oi)en resistance to the

measures deemed necessary to subdue a great rebellion, by those who

enjoy the protection of government, and have not the excuse even of

prejudice of section to plead in their favor, is wicked ; but that resist-

ance becomes an enormous crime when it assumes the form of a secret

political organization, armed to oppose the laws, and seeks by stealthy

means to introduce the enemies of the country into peaceful communi-

ties, there to light the torch of civil war, and thus overtlirow the power

of the United States. Conspiracies like these, at such a juncture, are

extremely perilous ; and those concerned in them are dango'ous ene-

mies to their country, and should receive the heaviest penalties of the

law, as an example to deter others from similar criminal conduct. It

is said the severity of the laws caused them ; but Congress was obliged

to enact severe laws to meet the crisis ; and as our highest civil duty is

to serve our country when in danger, the late war has proved that

rigorous laws, when necessary, will be cheerfully obeyed by a patriotic

people, struggling to preserve the rich blessings of a free government.

Tlie two remaining questions in this case must be answered in the

nffirmative. The sus[)ension of the privilege of the writ of habeas cor-

pvs does not suspend the writ itself. The writ issues as a matter of

course ; and on the return made to it the court decides whether the

party applying is denied the right of proceeding any further with it.

If the military trial of Milligan was contrary to law, then he was

entitled, on tlie facts stated in his petition, to be discharged from cus-

tody by the terms of the Act of Congress of March 3, 1863. The

provisions of this law having been considered in a previous part of this

opinion, we will not restate the views there presented. Milligan avers

he was a citizen of Indiana, not in the military or naval service, and

was detained in close confinement, by order of the President, from the

5th day of October, 1864, until the 2d day of January, 1865, when the

Circuit Court for the District of Indiana, with a grand jury, convened in

session at Indianapolis: and afterwards, on the 27th day of the same

month, adjourned without finding an indictment or presentment against

him. If these averments were true (and their truth is conceded for the

purposes of this case), the court was required to liberate him on taking
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certain oaths presciibed bj' the law, and entering into recognizance for

his good behavior.

But it is insisted that Milligan was a prisoner of war, and, therefore,

exclnded from the privileges of the statute. It is not easy to see how-

he can be treated as a prisoner of war, when he lived in Indiana for the

past twent}' years, was arrested there, and had not been, during the late

troubles, a resident of any of the States in rebellion. If in Indiana he

conspired with bad men to assist the enemj-, he is punishable for it in

the courts of Indiana ; but, when tried for the offence, he cannot i)lead

the rights of war ; for he was not engaged in legal acts of liostilit\'

against the government, and only such persons, when captured, are

prisoners of war. If he cannot enjoy the immunities attaching to the

character of a prisoner of war, how can he be subject to their pains and

penalties?

TI)is case, as well as the kindred cases of Bowles and Horsey, were

disposed of at the last term, and the proper orders were entered of

record. There is, therefore, no additional entry required.

[Chase, C. J., for liimsclf and Justices \yAYNE, Swavne, and Miller,

gave an opinion concurring in the order for the petitioner's discharge,

but differing with the mojority opinion on important points. This

opinion agreed that the writ of habeas corpus should issue, that the

petitioner was entitled, under the statute, to his discharge, and that,

by reason of the statute, the militaiy commission had no jurisdiction

to try him ; but declared that Congress had power to authorize the mili-

tary commission in Indiana. It concluded as follows :] —
We by no means assert that Congress can establish and apph' the

laws of war where no war has been declared or exists.

Wl)ere peace exists the laws of peace must prevail. AVhat we do
maintain is, that when the nation is involved in war, and some portions

of the country are invaded and all are exposed to invasion, it is within

the power of Congress to determine in what States or districts such

great and imminent public danger exists as justifies the authorization

of military tribunals for the trial of crimes and offences against the

discipline or securit}' of the army or against the public safety.

In Indiana, for example, at the time of the arrest of Milligan and his

co-conspirators, it is established by the papers in the record, that the

State was a military district, was the theatre of military operations,

had been actually invaded, and was constanth* threatened with in-

vasion. It appears, also, that a powerful.secret association, composed
of citizens and others, existed within the State, under militaiy organiza-

tion, conspiring against the draft, and plotting insurrection, the lil)era-

tion of the prisoners of war at various depots, the seizure of the State

and national arsenals, armed co-operation with the enemy, and war
against the national government.

We cannot doubt that, in such a time of public danger, Congress had

power, under the Constitution, to provide for the organization of a mili-

tary' commission, and for trial by that commission of persons engaged
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in this cons[»iracy. Tlie fact that the Federal courts were open was re-

gariled by Congress as a sufficient reason for not exercising the power

;

but that fact could not deprive Congress of the right to exercise

it. Tiiosc courts might be open and undisturbed in the execution of

their functions, and yet wholly incompetent to avert threatened dan-

ger, or to punish, with adequate pronii)titude and certainty, the guilty

conspirators.

In Indiana, the judges and officers of the courts were loyal to the

government. But it might have been otherwise. In times of rebellion

and civil war it may often hai)pon, indeed, tliat judges and marsslials

will be in active sympathy with tlie rebels, and courts their most efficient

allies. v^
We have confined ourselves to the question of power. It was for

|

Congress to determine the question of expediency. And Congress did

determine it. Tliat bod}' did not see fit to authorize trials by militar\'

commission in Indiana, but In- tlie strongest implication prohibited

them. With that prohibition we are satisfied, and should have remained

silent if the answers to the questions certified had been put on that

ground, without denial of the existence of a power which we believe to

be constitutional and important to the public safety, — a denial which,

as we have already suggested, seems to draw in question the power of

Congress to protect from prosecution the members of military commis-

sions who acted in obedience to their superior officers, and whose action,

whether warranted b}- law or not, was approved In- that upright and
j

patriotic President under whose administration the Republic was res- /

cued from threatened destruction. -'

We have thus far said little of martial law, nor do we propose to sa}'

much. What we have alread}' said sufficiently indicates our opinion

that there is no law for the government of the citizens, the armies, or

the nav}' of the United States, within American jurisdiction, which is

not contained in or derived from the Constitution. And wherever our

armv or naA-y ma}' go beyond our territorial limits, neither can go

beyond the authority of the President or the legislation of Congress,

Tiiere arc under the Constitution three kinds of military jurisdiction :

one to 1)6 exercised both in ])eace and war : another to be exercised in

time of foreign war without tlie boundaries of the United States , or in

time of rebellion and civil war within States or districts occupied b}-

rebels treated as bellig-eren ts ; and a .thiiil to be exercised in time of in-

vasion or insurrection witliin-the limits of tlie United States, or during

rebelHon within the limits of States maintaining adhesion to the

national government, when the public danger required its exercise.

The _first of these may be called j urisdiction under military law^ and is

found in Acts of Congress prescribing rules and articles of war, or other-

wise providing for the government of the national forces ; the second

may be distinguished as military government, superseding, as far as m ay

be deemed expedien t, the local law, and exercised by the militaiy com-

mander under the direction of the President, with the express or implied
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sanction of Congress ; while the third may bu denominated martial law

])ro i)er, and is called into action by Congress, or temporarily, vy hen._LJic

action of Congress cannot be invited , and in the case of justifying or

excusing peril, by the Presiden t, i n times of insurrection or invasio n, or

of ci vil or foreign wai:^ within districts or localities where_ordinaxyJavv

nojonger adequately secures public safety and private riglits,.

We think tliat the power of Congress, in such times and in such

localities, to authorize trials for crimes against the security and safety

of the national forces, may be derived from its constitutional authorit}'

to raise and support armies and to declare war, if not fi'om its consti-

tutional authorit}' to provide for governing the national forces.

We have no apprehension that this power, under our American s3-s-

tem of government, in which all official authority is derived from the

people, and exercised under direct responsibility to the people, is more

likely to be abused than the power to regulate commerce, or the power

to bori-ow mone}'. And we are unwilling to give our assent l)y silence

to expressions of oi)inion which seem to us calculated, though not in-

tended, to cripple the constitutional powers of the government, and to

augment the public dangers in times of invasion and rebellion.^ S^/j^/* -

In 3Iiller v. United ^States, 11 Wall. 268, 304 (1870), on error to the

United States Circuit Court for the P^astern District of Michigan, (A/^^^^'^

Strong, J., for the court (Justices Field and Clifford dissenting), y^As/i^f^^^^
said, in affirming a decree to forfeit certain personal property of Samuel /? •< JL

Miller, " of Amherst County, Virginia, a rebel citizen and inhabitant ''^-^'^ ^ f

of the United States," now deceased : " It remains to consider the^^i^A. [Aa^

objection urged on behalf of the plaintiff in error that the Acts of Con- f
'

gress under which these proceedings to confiscate the stock have been Z^'*^*^^^""^

taken are not warranted by the Constitution, and that the}- are in con- /\^f2/a-'Al
~

flict with some of its provisions. The objection starts with the assump- ^^X-^ cy ol ^^
tion that the purpose of the Acts was to punish offences against the ^ •• >* ,

sovereignty of the United States, and that they are merely statutes^/^^/dX^ ^/5^^

against crimes. If this were a correct assumption, if the Act of 1861, (j
and the fifth, sixth, and seventh sections of the Act of Julv 17, 1862, C^^^^''*-*- .^
were municipal regulations only, there would be force in the objection pLnJ:^ --UtLo

that Congress has disregarded the restrictions of the fifth and sixth ^^ . ^
amendments of the Constitution. Those restrictions, so far as material ^^l\^/U^^iM
to the argument, are, that no person shall be held to answer for a capital //
or otherwise infamous crime unless on a presentment or indictment of a ^ J^mA^^
grand jury ; that no person shall be deprived of his propertj* without duo

1 Of this case it is said, in 2 Wintlirop's " Military Law," 38 :
" It is the opinion f'f /^ /I jAJ/y^ '

the author that the view of the minority of the court is the sounder and more reason- ^
ahle one, and that the conch;sion of the majority was influenced by a confusing of ^

^
QS mV

martial law proper with that military government which exists only at a time and on ^^^^ 1

hich was clearly distinguislied froi

opinion, — the first complete jud

tlie theatre of war, and which was clearly distinguislied from martial law hv tlic Chief y .

Justice, in the dissenting opinion, — the first complete judicial definition of the sub- ^Vt^--'*-^*'

*

ject."— Ed. i^

^ (X^<^^ _X>^>N_JLA^>^^0<iL
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process of law, and tluit iu nil criiiiin.il prosecutions the accused shall <?

enjoy the right to a speedy and public trial by an impartial jury of the

State and district wherein the crime shall have been committed. But

if the assumption of the plaintiff in error is not well made, if the statutes

were not enacted under the municipal power of Congress to legislate for

the punishment of crimes against the sovereignty of the United States,

if, on the contrary, they are an exercise of the war powers of the govern-

ment, it is clear they are ni)t affected by the restrictions imposed by the

fifth and sixth amendments. This we understand to have been conceded

in the argument. The question, therefore, is, whether the action of

Congress was a legitimate exercise of tlie war power. The Constitution

confers upon Congress expressly power to declare war, grant letters of

marque and reprisal, and make rules respecting captures on land and

water. Upon the exercise of these powers no restrictions are imposed.

Of course the power to declare war involves the power to prosecute it

by all means and in any manner in which war maybe legitimately prose-

cuted. It therefore includes the right to seize and confiscate all prop-

erty of an enemy and to dispose of it at the will of the captor. This is

and always has been an undoubted belligerent right. If there were any

uncertainty respecting the existence of such a right it would be set at

rest bv the express grant of power to make rules respecting captures on

land and water. It is argued that though there are no express consti-

tutional restrictions upon the power of Congress to declare and prose-

cute war, or to make rules respecting captures on land and water, there

are restrictions implied in the nature of the powers themselves. Hence

it is said the power to prosecute war is only a power to prosecute it ac-

cording to the law of nations, and a power to make rules respecting

captures is a power to make such rules only as are within the laws of

nations. Whether this is so or not we do not care to inquire, for it is

not necessary to the present case. It is sufficient that the right to con-

fiscate the property of all public enemies is a conceded right. Now,

what is that right, and why is it allowed? It may be remarked that it

has no reference whatever to the personal guilt of the owner of confis-

cated property, and the act of confiscation is not a proceeding against

him. The confiscation is not because of crime, but because of the rela-

tion of the property to the opposing belligerent, a relation in whicli it

has been brought in consequence of its ownership. It is immaterial to

it whether the owner be an alien or a friend, or even a citizen or sub-

ject of the power that attempts to appropriate the property. llie

Venus, 8 Cranch, 253. In either case the property may be liable to

confiscation under the rules of war. It is certainly enough to warrant

the exercise of this belligerent right that the owner be a resident of the

enemy's country, no matter what his nationality. The whole doctrine

of confiscation is built upon the foundation that it is an instrument of

coercion, wliich. by depriving an enemy of property within reach of bis

power, whether within his territory or without it, impairs his ability to

resist the confiscating government, while at the same time it furnishes
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to that government means for carrying on the war. Hence any prop-

erty which the enemy can use, either by actual a[)propriation or by the

exercise of control over its owner, or which the adherents of the enemy

have the power of devoting to the enemy's use, is a proper sal)ject of

confiscation.

" It is also to be observed that when the Acts of 18G1 and 18G2 were

passed, tliere was a state of war existing between tlie United States and

the rebellious portions of tlie country. Whether its beginning was on

the 27th or the 30Lh of April, 1861, or whether it was not until the

Act of Congress of July 13th of that year, is unimportant to this case, for

both Acts were passed after the existence of war was alike an actual

and a recognized fact. Prize Cases, 2 Black, 635. War existing, tlie

United States were invested with belligerent rights in addition to tlie

sovereign powers previously held. Congress had then full power to

provide for the seizure and confiscation of any property which the en-

emy or adherents of the enemy could use for the purpose of maintain-

ing the war against the government. It is true the war was not between

two inde[)endent nations. But because a civil war, the government was

not shorn of any of tliose rights that belong to belligerency Mr. Whea-

ton, in his work on International Law, § 296, asserts the doctrine to be

that ' the general usage of nations regards such a war as entitling both

the contending parties to all the rights of war as against each other,

and even as it respects neutral nations.' It would be absurd to hold

that, while in a foreign war enemy's property- may be captured and

confiscated as a means of bringing the struggle to a successful com-

pletion, in a civil war of equal dimensions, requiring quite as urgently

the emplo3'ment of all means to weaken the belligerent in arms against

the government, the right to confiscate the property that may strengthen

such belligerent does not exist. There is no such distinction to be

made. Every reason for the allowance of a right to confiscate in case

of foreign wars exists in full force when the war is domestic or civil.

It is, however, unnecessar}- to pursue this branch of the subject farther.

In the Amy Warwick^ 2 Sprague, 123, and in the Prize Cases, 2

Black. 673, it was decided that in the War of the Rebellion the United

States sustained the double character of a belligerent and a sovereign,

and had the rights of both. Hose v. Ilimely, 4 Cranch, 272 ; CJterriot

V. Foussat, 3 Binney, 252 ; Dobree v. Napier, 3 Scott, 225 ; Santissima

Trinidad, 7 Wheaton, 306 ; United States v. Palmer, 3 Wheaton,

635.

" We come, then, directly to the question whether the Act of 1861. and

the fifth, sixth, and seventh sections of the Act of 1862 were an exer

else of this war power, the power of confiscation, or whether they must

be regarded as mere municipal regulations for the punishment of crime.

The answer to this question must be found in the nature of the statutes

and of the proceedings directed under them. In the case of Rose v.

Hiinely, 4 Cranch, 272, Chief Justice Marshall, in delivering the opin-

ion of the court, said : ' But admitting a sovereign, who is endeavoring
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to reduce his revolted subjects to obedience, to possess both sovereign

and belligerent rights, and to be eapiil)le of acting in either character,

the manner in which he acts must determine tiie character of the act.

If as a legislator, he publishes a law ordaining punishment for certain

oftences, which law is to be applied by courts, the nature of the law and

of the proceedings under it will decide whether it is an exercise of bel-

ligerent rights or exclusively of his sovereign power ; and whether the

court, in applying this law to particular cases, acts as a prize court or

as a court enforcing municipal regulations.'

" Apply this test to the present case.

" It is hardly contended that the Act of 1861 was enacted in virtue of

the sovereign rights of the government. It defined no crime. It im-

posed no penalty. It declared nothing unlawful. It was aimed exclu-

sively at the seizure and confiscation of property used, or intended to

be used, to aid, abet, or promote the rebellion, then a war, or to main-

tain the war against the government. It treated the property as the

guilty subject. It cannot be maintained that there is no power to seize

property actually emplo3ed in furthering a war against the government,

or intended to be thus employed. It is the Act of 1862, the constitu-

tionality of which has been principally assailed. That Act had several

purposes, as indicated in its title. As described, it was ' An Act to

suppress insurrection, to punish treason and rebellion, to seize and con-

fiscate the property of rebels, and for other purposes.' The first four

sections provided for the punishment of treason, inciting or engaging in

rebellion or insurrection, or giving aid and comfort thereto. They are

aimed at individual offenders, and they were undoubtedly an exercise of

the sovereign, not the belligerent rights of the government. But when

we come to the fiftli and the following sections we find another purpose

avowed, not punishing treason and rebellion, as described in the title,

but that other purpose, described in the title as ' seizing and confiscat-

ing the property of rebels.' The language is, ' that to insure the speedy

termination of the present rebellion, it shall be the duty of the President

of the United States to cause the seizure of all the estate and property,

money, stocks, credits, and effects of the persons hereinafter named in

this section, and to apply and use the same, and the proceeds thereof,

for the support of the army of the United States.' Then follows a de-

scription of six classes of persons, those referred to as the persons

whose property should be liable to seizure. The sixth section describes

still another class. Now, the avowed purpose of all this was, not to

roach any criminal personally, but • to insure the speedy termination of

the rebellion,' then present, which was a war, which Congress had recog-

nized as a war, and which this court has decided was then a war. The
purpose avowed then was legitimate, such as Congress, in the situation

of the countrv, might constitutionally entertain, and the provisions made
to carry out the purpose, viz., confiscation, were legitimate, unless applied

to otliers than enemies. It is aigued, however, that tlie enactments were

for the confiscation of pro[)erty of rebels, designated as such, and that tha
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law of nations allows confiscation only of enemy's propert}-. But the

argument overlooks the fact that the rebellion then existing was a war.

And. if so, those engaged in it were public enemies. The statute re-

ferred exclusively to the rebellion then in progress. Whatever may be

true in regard to a rebellion which does not rise to the magnitude of a

war, it must be that when it has become a recognized war those who

are engaged in it are to be regarded as enemies. And they are not the

less such because they are also rebels. They are equally well designated

as rebels or enemies. Regarded as descriptlo personaruni, the words

'rebels' and 'enemies,' in such a state of things, are synonymous.

And, if this is true, it is evident the statute, in denominating the war

rebellion, and the persons whose property it attempts to confiscate

rebels, maj', at least, have intended to speak of a war and of public

enemies. Were this all that could be said it would be enough, for

when a statute will l:»ear two constructions, one of which would be

within the constitutional power of Congress to enforce, and the other a

transgression of the power, that must be adopted which is consistent

with the Constitution. It is always a presumption that the legislature

acts within the scope of its authorit}'. But there is much more in this

case. It is impossible to read the entire Act without observing a clear

distinction between the first four sections, which look to the punishment

of individual crime, and which were, therefore, enacted in virtue of the

sovereign power, and the subsequent sections, which have in view a

state of public war, and which direct the seizure of the property of those

who were in fact enemies, for the support of the armies of the country.

The ninth, tenth, and eleventh sections are in this view significant.

The}' declared that all slaves of persons engaged in rebellion against

the government of the United States, or who should in an}' wa}' give

aid and comfort thereto, escaping within our lines, or captured from

such persons, or deserted b}' them, should be deemed captives of war,

and forever free ; that escaping slaves of such owners should not be

delivered up, and that no person engaged in the military or naval ser-

vice should, under any pretence whatever, surrender slaves to claimants.

The Act then goes on to provide for the employment of persons of

African descent in the suppression of the rebellion. Can it be that all

this was municipal legislation, that it had no reference to the war power
of the government, that it was not an attempt to enforce belligerent

lights? We do not think so. We are not to strain the construction of

an Act of Congress in order to hold it unconstitutional.

" It has been argued, however, that the i)rovisions of the Act for con-

fiscation are not confined in their operation to the pro[)erty of enemies,

but that they are applicable to the property of persons not enemies

within the laws of nations. If bj' this is meant that they direct the

seizure and confiscation of propertv not confiscable under the laws of

war, we cannot yield to it our assent. It may be conceded that the

laws of war do not justify the seizure and confiscation of any private

propert}' except that of enemies. But who are to be regarded as en-
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eniics in a domestic or civil war? In case of a foreign war all who are

inhabitants of the enemy's country, with rare exceptions, are enemies

whose property is subject to confiscation ; and it seems to have been

taken for granted in this case that only those who daring the war were

inhabitants of the Confederate States were liable to have their property

confiscated. Such a i)roposition cannot be maintained. It is not true

even in case of a foreign war. It is ever a presumption that inhabitants

of an enemy's territory are enemies, even though the}- are not partici-

pants in the war, though thej- are subjects of neutral States, or even

subjects or citizens of the government prosecuting the war against the

State within which the}' reside. But even in foreign wars persons maj' be

enemies who are not inhabitants of the enemy's territor}-. The laws of

nations nowhere declare the contrary. And it would be strange if they

did, for those not inhabitants of a foreign State ma^' be more potent

and dangerous foes than if they were actually residents of that State.

Jiy uniting themselves to the cause of a foreign enemy they cast in their

lot with his, and they cannot be permitted to claim exemptions which

the subjects of the enemy do not possess. Depriving them of their

propert}" is a blow against the hostile power quite as effective, and tend-

ing quite as directly to weaken the belligerent with whom the}- act,

as would be confiscating the propert}' of a non-combatant resident.

Clearly, therefore, those must be considered as public enemies, and

amenable to the laws of war as such, Avho, though subjects of a State in

amity with the United States, are in the service of a State at war with

them, and this not because they are inhabitants of such a State, but be-

cause of their hostile acts in the war. Even under municipal law this

doctrine is recognized. Thus in Vciughati's Case, 2 Salkeld, 635, Lord

Holt laid down the doctrines, ' If the States (Dutch) be in alliance,

and the French at war with us, and certain Dutchmen turn rebels to the

States, and fight under the command of the French king, they are en-

emies to us. for the French subjection makes them French subjects in

respect of all nations but their own.' So, ' if an Englishman assist the

French, and fight against the king of Spain, our ally, this is an ad-

herence to the king's enemies.'

" Still less is it true that the laws of nations have defined who, in the

case of a civil war, are to be regarded and ma}' be treated as enemies.

Clearly', however, those must be considered such who, though subjects

or citizens of a lawful government, are residents of the tei'ritory under

the power or control of the part}' resisting that government. Tims
much ma}' be gathered from the Prize Cases. And wh}' are not all who
act with that part}? Have they not voluntarily subjected themselves

to that party, identified themselves with it? And is it not as important

to lake from them the sinews of war, their property, as it is to confis-

cate the property of rebel enemies resident witliin the rebel territory?

It is hard to conceive of any reason for confiscating the property of one
class that does not equally justify confiscating the property of the other.

We have already said that no recognized usage of nations excludes
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from the category of enemies those who act with, or aid or abet and

give comfort to enemies, whether foreign or domestic, though the}' may
not be residents of enemy's territor}-. It is not without weight, that

when the Constitution was formed its framers had fresh in view wliat

had been done during the Revolutionary War. Similar statutes for the

confiscation of property of domestic enemies, of those who adhered to

the British government, though not residents of Great Britain, were

enacted in many of the States, and thoy have been judicially deter-

mined to have been justified b}' the laws of war. They show what was

then understood to be confiscable property, and who were public en-

emies. At least the}- show the general understanding that aiders and

abettors of the public enemy were themselves enemies, and hence that

their property might lawfully be confiscated. It was with these facts

fresh in memory, and with a full knowledge that such legislation had

been common, almost universal, that the Constitution was adopted. It

did prohibit ex i^ost facto laws. It did prohibit bills of attainder.

They had also been passed by the States. But it imposed no restric-

tion upon the power to prosecute war or confiscate enemy's property.

It seems to be a fair inference from the omission that it was intended

the government should have the power of carrying on war as it had

been carried on during the Revolution, and therefore should have the

right to confiscate as enemy's property, not only the property of foreign

enemies, but also that of domestic, and of the aiders, abettors, and com-

forters of the public enem}'. The framers of the Constitution guarded

against excesses that had existed during the Revolutionary struggle.

It is incredible that if such confiscations had not been contemplated as

possible and legitimate, they would not have been expresslj' prohibited,

or at least restricted. We are therefore of opinion that neither the

Act of 1861 nor that of 1862 is invalid, because other property than

that of public enemies is directed to be confiscated. We do not under-

stand the Acts, or either of them, to be applicable to any other than the

property of enemies. All the classes of persons described in the fifth

and sixth sections of the Act of 1862 were enemies within the laws and
usages of war.

" It is further objected on behalf of the plaintiff" in error, that under
the statute of 1862 the property of all enemies was not made liable to

confiscation. From this it is inferred that, whether persons were within

the law or not depended, not on their being enemies, but on certain

overt criminal acts described and defined by the law. The fact as-

serted, namelv, that all enemies were not within tlie purview of the

enactment we may admit, but we dissent from the inference. Plainly,

it was competent for Congress to determine how far it would exert

belligerent rights, and it is quite too large a deduction from the fact

that the property only of certain classes of enemies was directed to be

confiscated, that it was not intended to confiscate tlie property of en-

emies at all. If it be true that all the persons described in the fifth,

sixth, and seventh sections were enemies, as we have endeavored to show
VOL. II. — 151
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tlK'v were, it cannot matter by what name they were called, or how the}'

were described. The express decluratioii of the seventh section was

that their property should be condemned ' as enemies' property,' and

become the property of the United IStates, to be disposed of as the court

should decree, the proceeds being paid into the treasury for the purposes

described, to wit, the support of the army. It was, therefore, as en-

emies' property, and not as that of offenders against municipal law, that

the statute directed its confiscation.

" Upon the whole, then, we are of opinion the confiscation Acts are

not unconstitutional, and we discover no error in the proceedings in

this case. Decree affirmed."

In Mitchell v. Clark., 110 U. S. 633 (1884), on error to the Supreme

Court of Missouri, it appeared that the plaintiff below sued the plaintiffs

in error for rent due on a lease of two storehouses in St. Louis for the

months of August, September, and October, 1862, at the rate of $583.33

per month. The defendants entered four pleas.

Mk. Justice Miller delivered the opinion of the court. . . .

The second and fourth pleas both set up the Act of March 3, 1863,

12 Stat. 755, as a defence; the second plea relying upon the fourth

section of the Act as a full defence to any suit at all in such case as the

present, and the fourth plea setting up the specific defence of the statute

of limitation found in the seventh section of that Act.

The fourth section is as follows :

" Tliat any order of the President, or under his authority, made at any time durin/^

the existence of tlie present rebellion, shall be a defence in all courts to any action or

prosecution, civil or criminal, pending or to be commenced, for any search, seizure,

arrest, or imprisonment, made, done, or committed, or acts omitted to be done under

and by virtue of such order, or under color of any law of Congress, and such defence

may be made by s])ecial plea or under the general issue."

And the seventh section declares :

"That no suit or prosecution, civil or criminal, shall be maintained for any arrest or

imprisonment made, or other trespasses or wrongs done or committed, or act omitted

to be done, at any time during the present rebellion, by virtue or under color of any

authority derived from or exercised by or under the President of the United States

or l)y or under any Act of Congress, unless tlie same shall have been commenced within

two years next after such arrest, imprisonment, trespass, or Avrong may have been

done or committed, or act may have been omitted to have been done; Provided, That

in no case shall the limitation herein provided commence to run until the passage of

this Act, so that no party shall, l)y virtue of this Act, be debarred of his remedy by

suit or prosecution until two years from and after the passage of this Act."

The Act of May 11, 1866. to amend this Act, 14 U. S. Stat. 46, by its

first section declares that the benefit of this defence shall extend to

any acts done or omitted to be done during said rebellion b}' anj- officer

or person, under and by virtue of an}- order, written or verbal, general

or special, issued by the President or Secretary of War, or b}- an>- mili-

tary officer of the United States holding command of the department,
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district, or place within which such acts . . . were done or omitted to

be done, either by the person or otlicer to whom the order was adch'essed.

or for whom it was intended.

The Act of 1863 also makes elaborate provision for the removal of

this class of cases, including any act done under color of authority de-

lived from the President, from a State court into a Federal court, which

provision is also made more effectual by the Act of 18GG.

It is not at all dilHcult to discover the purpose of all this legislation.

Throughout a large part of the theatre of the civil war the officers of

the army, as w^ell as man}' civil officers, were engaged in the discharge

of verj- delicate duties among a class of people who, while asserting

themselves to be citizens of the United States, were intensely hostile

to the government, and were ready and anxious at all times, though

professing to be non-combatants, to render every aid in their power to

those engaged in active efforts to overthrow the government and destroy

the Union.

For this state of things Congress had provided no adequate legisla-

tion, no law by which the powers of these officers were so enlarged as

to enable them to deal with this class of persons dwelling in the midst

of those who were loyal to the government.

Some statutes were passed, after dela}', of a general character, but it

was seen that many acts had probabh' been done by these otHcers in

defence of the life of the nation for which no authority of law could be

found, though the purpose was good and the act a necessity.

For most of these acts there was constitutional power in Congress to

have authorized them if it had acted in the matter in advance. It is

possible that in a few cases, for acts performed in haste and in the

presence of an overpowering emergencj', there was no constitutional

power an\-where to make them good.

But who was to determine this question ? and for service so rendered

to the government hy its own officers and bj- men acting under the

compulsory power of these officers, could Congress grant no relief?
^ That an Act passed after the event, which in effect ratifies what has / ry

been done, and declares that no suit sliall be sustained against the^^tu/j^^^'^^^^'^

party acting under color of authority, is valid, so far as Congress could yj^-^ ^
have conferred such authority before , admits of no reasonable doubt. g

These are ordinary Acts of indemnity passed by all governments when^^^'^^^''^^^

the occasion requires it. ^K/\A [/M.

In the legislation to which we have referred in the Act of 1S63, and J^,/^ gi-£

the amendatory Act of 1866, Congress seems to have well considered V)

this subject. By the fourth section of the Act of 1863 it undoubtedly 14/^ -

intended to afford an absolute defence, as far as it had power to do so, • %i^^j/fuA
in this (tlass of cases.

*"
*

By sections five and six it was enacted that the person sued for any yt^^ (JaK
of this class of acts, performed or omitted under orders of officers of /7- '^.

the government, even when there was onlj- color of authority, qo\\\([//C^J.^M^'^*^^

instead of having his case tried in a State court, where both court and ^

p^ur^'^
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jmv iniglit be prejiulicecl against him, remove bis case into a court of

tbe United States for tiiul.

Tbat this Act is constiliitional, so far as it autliorizes this removal

was settled in the case of The Mayor v. Coo]ier, G Wall. 247.

The defendant, however, for some reason did not attempt to remove

this case into tlie Circuit Court of the United States, probabh' because

the Sui)reme Court of the State had decided in the case of tlie ^State v.

Gatztceiler, 49 Mo. 17, that the limitation chiuse of the Act of Congress

was valid and was binding on the State couit.

The third measure of relief which those statutes provided for said

case was this statute of limitations, found in the seventh section of the

Act of 18G3.

This limitation of the right of action, like the riglit of removal, did

not depend by the terms of the statute on the validity of tlie authority

set up l)v the party. In one case it is obvious that that question must be

inquired into after the removal. In the other, if the action had not been

brought within two years, it was immaterial ; for the plaintiff could not

recover, however void the authority under which defendant acted.

Had Congress power to pass such a law ? The suit being one which,

under the Act of Congress, could be removed into the courts of the

United States, Congress could certainly prescribe for it the law of lim-

itations for those courts. If for such actions in those courts, why not in

all courts? Otherwise there would be two rules of limitation of actions

in different courts holding pleas of the same cause.

But there are other considerations which lead to tlie conclusion that

Congress must have the right to prescribe the rule of limitations for all

courts in this class of cases.

The act complained of is done for the benefit of the government by one

of its officers, or by his imperative orders, which could not be resisted.

If done under a necessity or a mistake, tlie government should not see

him suffer. In such a case as the present, where the money collected

went into the military chest, and was either turned over to the treasury

or used to pay the military expenses of the United States, the govern-

ment is bound in equity, if not legally, to repay the defendant, if judg-

ment goes against him, what it received, with interest and costs. It lias

a right to say in such cases that the suit, which is to establish this lia-

bility, must be brought within reasonable time in whatever court it is

brought, and to determine what is that reasonable time. The government

which thus exposes its officers and others, acting under its compulsory

exercise of power, to be sued, while not denying redress for the illegal

exercise of such power, must have the authority to require that suits

brought for such redress shall be commenced within reasonable time.

The question in all such cases is one that arises under the Constitu-

tion and laws of the United States, because the act questioned is one

done or omitted under color of authority claimed to be derived from

the government, and, tlierefore, involves the consideration whether such

autiiority did in fact, or could in law, exist. It is one, consequently.
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that falls within the constitutional jurisdiction of the judicial power of

the United States. Hence it follows that Congress might vest that

jurisdiction exclusively in the courts of the United States, and might

regulate all the incidents of suits brougiit in any jurisdiction authorized

to entertain them. ...
That a similar statute in regard to suits by or against an assignee in

bankruptcy governs the State courts, see Jenkins v. The Hank, 106

U. S. 571, and Jenkins v. Lowenthal^ 110 U. S. 222.

It is no answer to this to sa}- that it interferes with the validity of

contracts, for no provision of the Constitution prohibits Congress from

doing this, as it does the States ; and where the question of the power

of Congress arises, as in the legal tender cases, and in bankruptcy cases,

it does not depend upon the incidental etfect of its exercise on contracts,

but on the existence of the power itself.

In regard to the States, which are expressly' forbidden to impair by

legislation the obligation of contracts, it has been repeatedly held that

a statute of limitation which reduces materiallj' the time within which suit

may be commenced, tliough passed after the contract was made, is not

void if a reasonalilc time is left for the enforcement of the contract by

suit before the statute bars that right.

Sucli is the case before us, for the statute leaves two years after its

passage, and two years after cause of action accrued, within which suit

could be brought.

It is said that the plea does not bring the case within the provisions

of the Act of Congress, because this is an action to recover of the de-

fendant the rents which are due from him to the plaintiff on a contract in

writing, and that the trespass committed on the defendant In* order of

General Schofield is no answer to plaintiff's right under tlie contract.

But we are of opinion that both the language and the spirit of the

statute embrace the present case.

The plea makes it plain that it was the purpose of the Schofield order
to seize the debt due from defendant to plaintiff, to confiscate it for

military purposes. The sum enforced from Mitchell was the precise

sum due to Clark for those rents. It was to answer Clark's obligation

or default that the order was made and enforced against Mitchell. He
could not help himself.

It could as well be said that tlie garnishee in attachment is not pro-

tected when paying under the order of the court, because there was
error in the proceeding against his creditor.

In all the confiscation of debts in tlie cases arising out of the late

rebellion the same thing was done by the courts that was done here In'

the military power, namely, a debt due l)y a debtor, who was present,

was seized and paid over to the United States. Can it be held that this

was no proceeding against the creditor? It cannot be denied that such
a procedure, if well conducted, is a good defence. It was the purpose
of this statute to make it a defence here, though done without authorit3',

if the creditor's right was not asserted by suit within two years.
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Tlie language of the statute is, that no suit sliall be maintained unless

brought witliin two years, for any wrongs done or committed or act

omitted to be done, by virtue or under cover of authority, derived from

or exercised by, or under, the President. The act done here was the

payment, under summary confiscation, of the debt due Clark to the

iuilitar\' officer.

The act omitted was the omission by Mitchell, during all these years,

under that order, to pay to Clark. The two years' statute was intended

to cover the act done by Mitchell in pa\ ing according to the order of

Schofield, and the omission, in refusing to pay to Clark. . . .

We concur in the opinion of the lower courts in Missouri that the plea

of the statute of limitations is a good plea and is sufficiently set out

;

and for the error in sustaining the demurrer to this plea

2'he judgment of the Supreme Court of Missouri is reversed, mid the

case remanded to that courtforfurtherproceedings, not inconsistent

with this opinion.

[The dissenting opinion of Field, J., is omitted.]

In JJinsman v. Wilkes, 12 How. 390 (1851), on error to the Circuit

Court of the District of Columbia:', in an action of trespass by a marine

in the United States service against the commander of an exploring

expedition (s. c. at an earlier stage, 7 How. 89), Tanp:y, C. J., iov

the court, said: " It is an action by a marine against bis command-

ing officer, for punishment inflicted upon him for refusing to do duty

in a foreign port, upon the ground that the time of his enlistment had

expired, and that he was entitled to his discharge. The case is one of

much delicacy and importance as regards our naval service. For it is

essential to its security and efficiency that the authority and command

confided to the officer, when it has been exercised from proper motives,

should be firmly sui)ported in the courts of justice, as well as on ship-

board. And if it is not, the flag of the United States would soon bo

dishonored in every sea. But at the same time it must be borne in

mind that the nation would be equally dishonored if it permitted the

humblest individual in its service to be oppressed and injured by his

commanding officer, from malice or ill-will, or tlie wantonness of power,

without giving him redress in the courts of justice.

"At the time these events happened Captain Wilkes was in a distant

sea, charged with the execution of a high public duty. He was bound,

by all lawful means in his power, to preserve the strength and efficiency

of the squadron intrusted to his care, and was equally bound to respect

the rights of every individual under his command. It is hardly neces-

sary to inquire whether the plaintiff was or was not entitled to his dis-

charge at thfl time he demanded it. It is, however, very clear that he

was not. But to guard against a misconstruction of this opinion, it is

proper to say that the right to determine the question was, for the time

ijeing. in Captain Wilkes. In his position as commander, the law not

only conferred upon him this power, but made it his duty to exercise it.
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If, in his judgment, the plaintiff was entitled to his discharge, it was his

duty to give it, even if it was inconvenient to weal^en the force he com-

manded. But if he believed he was not entitled, it was his dut}' to de-

tain him in the service. Captain Wilkes might err in his decision. But

that decision, for the time being, was final and conclusive ; and it was

the dut}' of the plainliff to submit to it, as the judgment of the tribunal

which he was bound by law to obey ; and for any error of judgment in

this respect, no action would lie against the defendant.

" Nor did the belief of the plaintiff as to liis rights furnish an}' justifi-

cation for his disobedience to orders. For there would be an end of all

discipline if the seamen and marines on board a ship of war, on a distant

service, were permitted to act upon their own opinion of their I'ights,

and to throw otf the authorit\- of the commander wiienever they supposed

it to be unlawfully exercised. And whether the plaintiff was legally

entitled to his discharge or not, his disobedience, when the question had

been decided against him by the proper tribunal, was an act of insubor-

dination for which he was liable to pnnislniient.

" So, too, as regards the degree of punislnnent to which he was sub-

jected. It was the duty of Captain Wilkes to maintain proper discipline

and order among the officers and men under his command, and if a spirit

of disobedience and insubordination manifested itself in the squadron, he

was bound to suppress it; and he might use severe measures for that

purpose, if he deemed such measures necessary'. And if, in his judg-

ment, the continued refusal of the plaintiff to do duty made it proper to

confine him on shore, rather than on shipboard, in order to reduce Iiim

to obedience, — or necessarj' as an example to deter others from a like

offence,— he was justified in so doing ; and while he acted honesti}' and

from a sense of duty, and wiUi a single e3'e to the welfiire of the service

in which he was engaged, the law protects him. He is not liable to an

action for a mere error in judgment, even if the jur}- suppose that milder

measures would have accomi)lished his object.

" But, on the other hand, he was equally bound to respect and protect

the rights of those under his command, and to cause them to be respected

by others ; to watch over their health and comfort ; and, above all, never

to inflict any severer or harsher punishment than lie, at the time, con-

scientiouslv believed to be necessar}' to maintain discipline and due

subordination in his ships. The almost despotic powers with which the

law clothes him, for the time, and which are absolutely necessary for the

safety and efficienc}' of the ship, make it more especially his duty not to

abuse it. And if, from malice to an individual, or vindictive feeling,

or a disposition to oppress, he inflicted punishment ])eyond that wliieh,

in his sober judgment, he would have thought necessarv, he is liable to

this action.

" This is not a case where the punishment alleged to have been inflicted

was forlndden by law, or beyond the power which the law confided to

him. For in such a case he would be liable whatever were his motives.

But the fact to be ascertained in tliis case is whether, in the exercise of
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that discretion and judgment with which the law clothed him for the

time, and which is in the nature of judicial discretion, he acted from

ini[)roper feelings, and abused the power confided to him to tlie injury

of tlie pl:iinti(r.

" Tlie case, therefore, turns upon tlie motive which induced Captain

Wilkes to inflict the punishments complained of. And this question

is one exclusively for the jur}', to be decided bv them upon the whole

testimony. And the rule of law b}- which they must be governed in

making up their verdict is contained in a single proposition. It is this :

" If they believe, from the whole testimony, that the defendant, in all

the acts complained of, was actuated alone by an upright intention to

maintain the discipline of his command and the interest of the service

in which he was engaged, then the plaintiff is not entitled to recover.

But if they find that the punishment of the plaintiff was in an}- manner
or in any degree increased or aggravated by malice or a vindictive feel-

ing towards him on the part of Captain Wilkes, or by a disposition to

oppress him, then the plaintiff is entitled to recover.

" And, in deciding this question, the}- are to take into consideration

the service in which Captain Wilkes was engaged ; the place where these

transactions happened ; the condition of the vessels under his command
;

the spirit and temper of the marines and seamen, as he understood it to

be, in his own vessel and the other vessels of the squadron, gathering

his knowledge from his own observation as well as the information of

others ; also the nature and character of the voyage 3'et before him, and
which it was his dut}-, if possible, to accomplish ; and how far the con-

duct and example of the plaintiff might, in the judgment of the defend-

ant, be calculated to embarrass or frustrate it altogether, unless he was
reduced to obedience. And further, that, under the order to imprison

him in the fort, if the jury believe it to be truly stated in the defendant's

testimon}^ the plaintiff was left at libert}- to relieve himself from con-

finement at an}- moment by returning to his duty.

" But, on the other hand, the jury must likewise take into consideration

the different punisliments he received ; his confinement in the fort on
shore ; the situation and condition of the place ; the character of the

persons by whose authority it was governed ; his food ; his clothing

and general treatment; and whether Captain Wilkes, through proper
officers, inquired into his treatment and condition during the time of
his confinement. For, certainly, when, from whatever motives he had
placed him out of the protection which the ordinary place of confinement
on shipboard afforded, in a prison belonging to and under the control of
an uncivilized people, it was his duty, through proper and trustworthy
ofiTicers, to inquire into his situation and treatment, and to see that it

was not cruel or barbarous in any respect ; and that he did not suffer for

the want of those necessaries which the humanity of civilized countries
always provides even for the hardened ofl'ender."
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{j^j^^Xkjo^\ Ij^ r^^uMiA

MITCHELL V. HARMONY, 0-/ /YVjlt^ ajclCU^

Supreme Court of the United States. 1851. AAJ ^^^A ,
^h~^

[13 How. 115.] 'X/^J ckjLaJ<^ '^

[Error to the United States Circuit Court for the Southern District d^ X<..<TViaX

of New York. Mitchell, an army officer, was sued in trespass b}- Q fit

Harmon}' for seizing his property in the Mexican State of Chihuahua. > f(T\J^^^
Verdict for the plaintiff for $90,806.14, and costs $5,048.94. C'ritten- ^^y^^^;(j^^

in, for plaintiff in error; (Jutting and Vinton, for defendant in i

"

Mr. Chief Justice Taney delivered the opinion of the court

This is an action of trespass, brought by the defendant in error against /TJi ll^^jt/A
the plaintiff in error, to recover the value of certain property- taken b}' ^-/fufj

him in the province of Chihuahua during the late war with Mexico. ^^ q^^ VH/
It appears that the plaintiff, who is a merchant of New York, and ^

/? ^ T\
who was born in Spain, but is a naturalized citizen of the United States, /t^^lp-*^

had planned a trading expedition to Santa Fe, New Mexico, and Chihua-
(J

hua, in the Republic of Mexico, before hostilities commenced ; and had^/L^ ^'^^^^"^

set out from Fort Independence, in Missouri, before he had an}- knowl- J^ .^ 1^
edge of the declaration of war. As soon as the war commenced, an

expedition was prepared, under the command of General Kearney, to ^^ ^^
invade New Mexico ; and a detachment of troops was sent forward to C/

stop the plaintiff and other traders until General Kearney came up, and

to prevent them from proceeding in advance of the army.

The trading expedition in which the plaintiff and the other traders

were engaged was, at the time they set out, authorized by the laws of

the United States. And when General Kearney arrived they were per-

mitted to follow in the rear and to trade freely in all such places as

might be subdued and occupied by the American arms. The plaintiff

and other traders availed themselves of this permission, and followed

the array to Santa Fe.

Subsequently General Kearney proceeded to California, and the com-

mand in New Mexico devolved on Colonel Doniphan, who was joined

by Colonel Mitchell, who served under him, and against whom this action

was brought. . . .

When Colonel Doniphan commenced his march for Chihuahua, the

plaintiff and the other ti'aders continued to follow in the rear and trade

with the inhabitants, as opportunity offered. But after they had entered

that province and were about to proceed in an expedition against the

city of that name, distant about three hundred miles, the plaintiff deter-

mined to proceed no further, and to leave the array. And when this

determination was made known to the commander at San Elisario he

gave orders to Colonel Mitchell, the defeudant, to compel him to remain

with and accompany the troops. Colonel Mitchell executed the order,

and the plaintiff was forced, against his will, to accompany the American
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forces with his wagons, mules, and goods, in that hazardous expedition.

... It is admitted that the ph^intiff, against his will, was compelled by

the defendant to accompany the troops witli the property in question

when the}- marched from San Elisario to Chihuahua ; and that he was
informed that force would be used if he refused. This was unquestion-

ably a taking of the property', by force, from the possession and control

of the plaintiif ; and a trespass on the part of the defendant, unless he

can siiow legal grounds of justification.

He justified the seizure on several grounds. 1. That the plaintiff was
engaged in trading with the enemy. 2. That he was compelled to re-

main with the American forces, and to move with them, to prevent the

property from falling into the hands of the enemy. 3. That the prop-

erty was taken for public use. 4. That if the defendant was liable for

the original taking, he was released from damages for its subsequent

loss, by the act of the plaintiff, who had resumed the possession and
control of it before the loss happened. 5. That the defendant acted in

obedience to the order of his commanding officer, and therefore is not

liable.

The first objection was overruled b}- the court, and we think correctly.

... It is certainly true, as a general rule, that no citizen can lawfully

trade with a public enemy ; and if found to be engaged in such illicit

traffic his goods are liable to seizure and confiscation. But the rule

lias no application to a case of this kind ; nor can an officer of the United
States seize the property of an American citizen, for an act which the

constituted authorities, acting within the scope of their lawful powers,

have authorized to be done. . . .

The second and third objections will be considered together, as they

depend on the same principles. Upon these two grounds of defence the

Circuit Court instructed the jury, that the defendant might lawfully take

possession of the goods of the plaintiff, to prevent them from falling into

the hands of the public enemy ; but in order to justify the seizure the

danger must be immediate and impending, and not remote or contin-

gent. And that he might also take them for public use and impress
them into the public service, in case of an immediate and pressing

danger or urgent necessity existing at the time, but not otherwise. . . .

The instruction is objected to on the ground that it restricts the power
of the officer within narrower limits than the law will justify. And that
when the troops are employed in an expedition into the enemy's country,
where the dangers that meet them cannot always be foreseen, and where
they are cut off from aid from their own government, the commanding
olhcer must necessarily be intrusted with some discretionary power as
to the measures he should adopt ; and if he acts honestly, and to the
l)est of his judgment, the law will protect him. But it must be remem-
bered that the question here is not as to the discretion he may exercise
in his military operations or in relation to those who are under his com-
mand. II is distance from home, and the duties in which he is engaged,
cannot enlarge his power over the property of a citizen, nor give to him,
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in that respect, any authority which he would not, under similar circum-

stances, possess at home. And where tlie owner has done nothing to

forfeit his rights, every public officer is bound to respect them, whether

he finds the property in a foreign or hostile country, or in his own.

There are, without doubt, occasions in which private property may law-

fully be taken possession of or destroyed to prevent it from falling into

the hands of the public enemy ; and also where a military officer, charged

with a particular duty, maj' impress private property into the public

service or take it for public use. Unquestionabl}', in such cases, the

government is bound to make full compensation to the owner ; but the

officer is not a trespasser.

But we are clearly of opinion, that in all of these cases the danger

must be immediate and impending ; or the necessity urgent for the pub-

lic service, such as will not admit of delay, and where the action of the

civil authorit}' would be too late in providing the means which the occa-

sion calls for. It is impossible to define the particular circumstances

of danger or necessity in which this power may be lawfully exercised.

Every case must depend on its own circumstances. It is the emergency

that gives the right, and the emergenc}' must be shown to exist before

the taking can be justified.

In deciding upon this necessity, however, the state of the facts, as

they appeared to the officer at the time he acted, must govern tlie de-

cision ; for he must necessarily act upon the information of others as

well as his own observation. And if, with such information as he had

a right to rel}' upon, there is reasonable ground for believing that the

peril is immediate and menacing, or the necessit}^ urgent, he is justified

in acting upon it ; and the discovery afterwards that it was false or

erroneous will not make him a trespasser. But it is not sufficient to

show that he exercised an honest judgment, and took the property to

promote the public service ; he must show b}' proof the nature and
character of the emergency, such as he had reasonable grounds to be-

lieve it to be, and it is then for a jury to say, whether it is so pressing

as not to admit of delay ; and the occasion such, according to the in-

formation upon which he acted, that private rights must for the time

give way to the common and public good.

But it is not alleged that Colonel Doniphan was deceived b}' false

intelligence as to the movements or strength of the enem}' at the time

the propert}- was taken. His camp at San Elisario was not threatened.

He was well informed upon the state of affairs in his rear, as well as of

the dangers before him. And the property was seized, not to defend

his position, nor to place his troops in a safer one, nor to anticipate the

attack of an approaching enemy, but to insure the success of a distant

and hazardous expedition, upon which he was about to march.

The movement upon Chihuahua was undoubtedly undertaken from
high and patriotic motives. It was boldly planned and gallantly exe-

cuted, and contributed to the successful issue of the war. But it is not

for the court to sa}' what protection or indemnit}* is due from the public
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to an officer v\ho, in his zeal for the honor and interest of his country,

and in the excitement of military operations, has trespassed on private

rights. That question belongs to the political department of the gov-

einment. Our duty is to determine under what circumstances private

proi)ert3- may be taken IVom the owner by a military officer in a time of

war. And the question here is, whether the law permits it to be taken

to insure the success of any enterprise against a public enem}- which

the commanding officer may deem it advisable to undertake. And we

think it very clear that the law does not permit it.

The case mentioned by Lord Mansfield, in delivering his opinion in

Mostijn V. Fabrigas, 1 Cowp. 180, illustiates the principle of which we

are speaking. Captain Gambler, of the British nav}', by the order of

Admiral Boscawen, pulled down the houses of some sutlers on the coast

of Nova Scotia, who were supplying the sailors with spirituous liquors,

the health of the sailors being injured by frequenting them. The motive

was evidently a laudable one, and the act done for the public service.

Yet it was an invasion of the rights of private propert}', and without

the authority of law, and the officer who executed the order was held

liable to an action, and the sutlers recovered damages against him to

the value of the property destro3'ed.

This case shows how carefull}' the rights of private property are

guarded b}' the laws in England ; and the}- are certainl}' not less valued

nor less securely guarded under the Constitution and laws of the United

States.

We think, therefore, that the instructions of the Circuit Court on the

second and third points were right. . . .

The fifth point may be disposed of in a few words. If the power
exercised by Colonel Doniphan had been within the limits of a discre-

tion confided to him b}' law, his order would have justified the defendant

even if the commander had abused his power, or acted from improper

motives. But we have alread}- said that the law did not confide to him

a discretion ar}' power over private propert}'. Urgent necessity would

alone give him the right ; and the verdict finds that this necessity did

not exist. Consequently the order given was an order to do an illegal

act ; to commit a tres[)ass upon the property of another ; and can afford

no justification to the person by whom it was executed. The case of

Captain Gambler, to which we have just referred, is directly in point

upon this question. And upon principle, independent of the weight of

judicial decision, it can never be maintained that a military officer can

justify himself for doing an unlawful act, by producing the order of his

superior. The order may palliate, but it cannot justify.

But in this case the defendant does not stand in the situation of an
officer who merely obeys the command of his superior. For it appears

that he advised the order, and volunteered to execute it, when, accord-

ing to military usage, that duty more properly belonged to an officer of

inferior grade.

"We do not understand that any objection is taken to the jurisdiction
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of the Circuit Court over the matters in controvers3'. The trespass, it

is true, was committed out of the limits of the United States. I>ut an

action might have been maintained for it in the Circuit Court for any

district in which the defendant might be found, upon process against

him, where the citizenship of the respective parties gave jurisdiction to

a court of the United States. The subject was before this court in the

case oi McKenna v. Fisk, reported in 1 How. 241, where the decisions

upon the question are referred to, and the jurisdiction in cases of this

description maintained.

Upon the whole, therefore, it is the opinion of this court that there

is no error in the instructions given by the Circuit Court, and that the

judgment must be affirmed with costs.

[The dissenting opinion of Daniel, J., is omitted.]

UNITED STATES v. CLARK.<^ . x^^u^'cks J^UvuJicZfo/

United States Circuit Court for the Eastern District of JaA C^V<J( /i^^^^-^

Michigan. 1887. / jAj v/ /

[31 Fed. Rep. 710.] / • „ ^-/- .

On complaint before the District Judge, as committing magistrate, _^ v^
/I J/1 .A

for murder upon the Fort Wayne military reservation. M-fM L

Arthur Stone, the deceased, was a private soldier of Company I, rv/^ ^/uaA
Twentj-third Regiment, United States Infantry, and, at tiie time o^ i\\^^y^ ^'^C^

homicide, was under conviction of a court-martial for " conduct prejudi- a/ L/(PtxAtiA^
cial to good order and military' discipline," and had been sentenced "to ^0 /I
be dishonorably discharged the service of the United States, forfeiting ^c^yxylXKsi
all pay and allowances due or to become due, and to be confined at hard Ajct^ X^
labor, at such militarv prison as the reviewing authority may direct, for fj^
two years." The prisoner was the sergeant of the guard having him in 'O^^^t^^THi ^
custod}- at the time. On the eleventh day of July, at " retreat," all the y^yiccJUJ^KA^
prisoners in the guard-house, six in number, had been taken out of the . , yj
guard-house for roll-call and inspection, and were standing in a line, •^^^TJ-^^'^t/t-*^ ^^
with their backs to the guard-house, in charge of a squad of armed sol- /'TrmJ f/^ i^C
diers. As Capt. Wieton, officer of the day, and the prisoner, the ser- ii I
geaut of the guard, were entering the guard-house to inspect it, and just ^''^^^^^^ /^^

as the prisoner was crossing the threshold of the outer door, deceased, /x-cVf-O
wlio was standing at the end of the line of prisoners, broke from the . j^
ranks, ran around the corner of a fence in line with the guai'd-liouse. and —^ -'^^

towards the public highway in front of the militar}' reserve, from which ^^^^^-^'^'^^*^*''^^^9

it was separated by a board fence about six feet in height. As he left^.vf^ JiA^^*^f^.
the ranks, an outer}' was raised, and the quartermaster sergeant, who . i f ^
happened to see the escape, and a private b}- the name of Duff, started y^^^'^'*^"'^^^^

/

in pursuit, calling upon him to halt; the sergeant adding, " Tliere is a /]^ yV
load after 3'ou." Clark, hearing the outcry, turned and seized a cartridge \MJi(Xi l^
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{^/:a^^(A {\ from his box, hastily loaded his musket, and ran around the guard-house

<-4 in the direction which Stone had taken. At this time Stone was about

f(l^fyi/l^UA^^ thirty 3ards aliead of his nearest pursuer, Duff, who did not seem to be

y ^ J/\A ^ gaining upon him, and stood little if an^' chance of overtaking him be-

n fore he could gain the street. Just as he was crossing a military road

JjjhilA^i within the reserve, and about to leap a rail fence parallel with this road,
'^^

' and about thirty-five yards from the outer fence, and about eight}- yards
i:^l\A/\^ fiom the guard-house, Clark fired, and hit Stone in the back just above

I 'tlmJX ^^^ hips, inflicting a wound from which he died in the course of the
>f/l/vt/tA^^

evening. No ill feeling existed between the men ; in fact they had al-

(yliCtX^^^ ways been upon very friendly terms, and it was at least doubtful whether

A " t^ Clark knew it was Stoue when he fired.

<^^-^^ vA^iAM ^ p i>Vc(cA-, District Attorney, d
1 / ^^^trict Attorney, and Lem T. Griff:
7i/A4rt>vu

^^^^^ Judge Advocate General, /^

\Y1 Jrljio 'V^f)-'^""'^^ ^- 'S'^^^^^^^ fc>i' the defence.
''' n f BuoAVN, J. In view of the fac

'has. T. Wilkins, Assistant Dis-

1 / trict Attorney, and Xevi T. Griffin, for the prosecution ; Asa 13. Gard-
/j^xA^yvu

^^^^^ Judge Advocate General, Sylcester Lamed, Allen I^raser, and

M 1 i>Ku\vjs, o. xn view oi bue fact that this was a homicide committed

•jhi-^/xxJ^ by one soldier, in the performance of his alleged dut}-, upon another

A t4- an a^ soldier, within a militar}' reservation of the United States, I had at first

^^^"^^ some doubt whether a civil court could take cognizance of the case at

/-^tjy^ijjiX, all ; Ijiit, as crimes of this nature have repeatedly been made the subject

/} of inquiry by civil tribunals, I have come to the conclusion that I ought

<2>*.x.^<HA tUMA -not to decline to hear this complaint. Indeed, it is difficult to see how
,. ' I could refuse to do so without abdicating that supremacy- of the civil

-/.^Ca^'m /(A power which is a fundamental principle of the Anglo-Saxon polit}'.

iyi. ^xxy~i<iJ^ While there is no statute expressly conferring such jurisdiction, there is

a clear recognition of it in the fifty-ninth article of war, which provides

AAA/JiiJi'^ fJ^ t'^^t " ^li6n any officer or soldier is accused of a capital crime, or of

any offence against the person or propert}' of any citizen of any of the

\Kr(XJ^ <^'^'^^^~ United States, which is punishable b}- the laws of the land, the oom-
'

Lj \JtlLi
manding officer, and the offi(;ers of the regiment, troop, battery, com-

vj t pfiny^ or detachment to which the person so accused belongs, are

Ar&A\IW(Ji (^W I'eqiiii'ed (except in time of war), upon application duly made b}^ or in

(j , ^ behalf of the part}' injured, to use their utmost endeavors to deliver him

/^Yjhjtyjp^ *tl over to the civil magistrate, and to aid the officers of justice in appre-

'/j (l V) bending him and securing him, in order to bring him to trial." This

yUA- ^5lMytfcuV'''i'ticle makes no exception of crimes committed by one soldier upon

/ another, nor of eases where there is concurrent jurisdiction in the mili-

^M (nr OV^AO ^^,.y courts. Tytler, in his work upon Military Law, says :
—

I 1-4-^ " The martial or military law, as contained in the Mutiny Act and articles of war,
' does in no respect supersede or interfere with the civil or municipal laws of the realm.

^ ... Soldiers are, equally with all other classes of citizens, hound to the same strict oh-

'^ Wv servance of the laws of the country, and the fulfilment of all their social duties, and

p . ' are alike amenable to the ordmary civil and criminal courts of the country for all

Ct^ /VtaAa/V^XA^ offences aj^ainst those laws, and breaches of those duties."

pXvA/xX. *^ Tn the case of U. S. v. Cornell, 2 Mason, 61, 91, Mr. Justice Story

took cognizance of a murder committed by one soldier upon another in
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Fort Adams, Newport harbor. The case was vigorousl}' contested, and /fiA^ [aaX
the point was made that the State courts had jurisdiction of tlie offence, 'L

but there was no claim that tiiere was not jurisdiction in some civil tv'i-^n^-^^^-^ ^.

bunals. A like case was that of a murder committed in Fort Pulaski, î^^Ji/ r^M^^K^
at the mouth of the Savannah River, and tried in 1872 before Mr. Jus- A .-/ v)

tice Woods and Judge Erskine. U. S. v, Carr, 1 Woods, 480. No Oi \MJ<

question was raised as to the jurisdiction. The subject of the civil l>cTj7j b

responsibilit\' of the arm}' was very carefully considered by Attorney- ^ ^ '

General Gushing, in Steinefs Case^ G Ops. Att^-.-Gen., 413, and the [f/i/O^-J^JU^^
'

conclusion reached that an act criminal both by military and general^ / ,

law is subject to be tried either by a military or civil court, and that a ^'^^^^^^ ^^ "

conviction or acquittal b}' the civil authorities of the offence against the [l ^^
general law does not discharge from responsibilit}' for the military offence ^'^^

involved in the same facts. The converse of this proposition is equally /)AJi -^T^A.

2. The character of the act involved in this case presents a more ^/^OAyQ ^

serious question. The material facts are undisputed. There is no doubt *

that the deceased was killed b}' the prisoner under the performance of a .(^JIM^'^'^^'V^

supposed obligation to prevent his escape bj- any means in his power. - Sjr^^
There is no evidence that the prisoner fired before the necessity for his

^'^-^^^

doing so had become apparent. Stone was called upon several times to—^ .

halt, with a hail b}' the quartermaster-sergeant that there was "a load .

after him." Duff, his nearest pursuer, was not gaining upon him, and (^^ - {jUO—
in another half minute he would have scaled the two fences between him /?

and the highwaj', and would probablj- have been lost in the houses tliat (0-6^0*-^-^^^^

lie on the other side of tlie street. A court of inquiry, called for the ' -^Aj.AxJi
purpose of fully investigating the circumstances, was of the opinion that

if Clark had not performed his duty as efficiently as he did, by firing on

deceased, he certainly would have effected his escape ; and found tliat,

no further action was necessary in the case. The prisoner and the de/

ceased had always been good friends, and it is at least doubtful whether- / w ^
Clark recognized him at the time of firing the fatal shot. The prisoner Vj/^ (^QAQ \

has heretofore borne a most excellent reputation, was never court-mar- ^,
tialed nor punished, and was pronounced b}' all the witnesses who tes-^—-^Ak'

-''^^

tified upon the sutiject to be an exceptionally good soldier. There is
a^/dJT

not the slightest reason to suppose that he was not acting in obedience ''^'^'^^V^

to what he believed to be his dut\- in the premises. There was some /m^x^uC^ /^
conflicting testimony as to whether he was standing or kneeling at the

time he fired, but I am not able to see its materiality. If he was author- /i/O o^i

ized to shoot at all, he was at liberty to take such position as would /fTyiM'^^^^
insure the most accurate aim, whether his object was to hit the deceased

/

A >/ ' yL

in the leg or in the body. Clark says that he aimed low, for the pur-^^^<^*-^9

pose of merely disabling him, but, owing to a sudden descent in the Ja
ground, the shot took effect in the back instead of the leg. For the /j

purpose of this examination, liowever, 1 am bound to presume that he wtiA '^^^'W''

intended to kill, as a man is always presumed to intend the natural and .

probable consequences of his acts. The case then reduces itself to the - ^^ CX^tA «\

y^M '% ^Uat^ ^-iA^u^ X(. r^^ OA-zA^ (Hh^ y^

OCxtU^
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AjKUA^Q naked legal proposition whether the prisoner is excused in law in killing

^"^^^^
. ' the deceased.

j/f r'^t^^ i'he general rule is well settled, by elementary writers upon criminal

,
law, that an officer having custody of a person charged with felony ma^'

nLciK QA/CV\ take his life, if it becomes absolutely necessary to do so to prevent his

/J /) escape ; but he may not do this if he be charged simply with a misde-

/ECy^^^^M, meanor ; the theory of the law being that it is better that a misdemean-

^ / / ant escape tlian that human life be taken. I doubt, however, whether

(mX. O-C^ ^'*'s ^^^^ would be strictly applicable at the present day. Suppose, for

/ J example, a person were arrested for petit larcen}-, which is a felony at

^TDAM/V^^ the common law, might an officer under any circumstances be justified

;' y^ I
in killing him? I think not. The punishment is altogether too dispro-

/iX^^ ' portioned to the magnitude of the offence. Perhaps, under the statute

-(J of this State (2 How. St. § 9430), wherein a felon}- is "construed to

'~p/ ' jy^ mean an offence for which the offender, on conviction, shall be liable by
^ lA-^^ law to be punished by deatli, or by imprisonment in the State prison,"

/I OC^A/^ '^^^ principle might still be applied. If this statute were applicable to

this case, it would operate as a justification, since Stone had been con-

-VjA, C*<5/^-*^.victed and sentenced to hard labor in a military' prison. Under the re-

cent case of JSx parte Wilso7i, 114 U. S. 417, 5 Sup. Ct. Rep. 985, it

was adjudged by the Supreme Court, upon full consideration, that a

crime punishable by imprisonment for a term of years at hard labor was
an " infamous crime," within the meaning of the Constitution.

Manifestly, however, the case must be determined b}- different con-

siderations. Stone had been court-martialed for a military offence, in

which there is no distinction between felonies and misdemeanors. PI is

crime was one wholly unknown to the common law, and the technical

definitions of that law are manifestly inappropriate to cases which are

not contemplated in the discussion of common-law writers upon the

subject. We are bound to take a broader view, and to measure the

rights and liabilities of the prisoner b}' the exigencies of the military-

service, and the circumstances of the particular case. It would be ex-

tremel}- unwise for the civil courts to lay down general principles of law

which would tend to impair the efficiency of the military arm, or which

would seem to justify or condone conduct prejudicial to good order and
militarv discipline. An army is a necessity — perhaps 1 ought to say

an unfortunate necessity- — under every S3-stem of government, and no
civilized State in modern times has been able to dispense with one. To
insure efficiency, an arm}- must be, to a certain extent, a despotism.

Each officer, from the general to the corporal, is invested with an arbi-

trary power over those beneath him, and the soldier who elilists in the

army waiv(*fe, in some particulars, his rights as a civilian, surrenders his

personal liberty during the term of his enlistment, and consents to come
and go at the will of his superior officers. He agrees to become amen-
able to the military courts, to be disciplined for offences unknown to the

civil law, to relinquish his right of trial by jury, and to receive punish-

ments which, to the civilian, seem out of all proportion to the magni-
tude of the offence.
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The urtieles of war, which he takes an oath, upon his enlistment, to

observe, are in fact a mihtary code of Draconic severit}', and authorize

harsh punishments for offences which seem to be of a trivial nature.

Thus, by the articles of war, all the following crimes are punishable by

death, or such other punishment as a court-martial may direct : Strik-

ing a superior officer; drawing or lifting up a weapon, or offering an}'

violence, against him ; or disobeying an}- lawful command. Article 21.

Exciting or joining in any mutiny or sedition. Article 22. Failing to

use his utmost endeavors to suppress such mutiny or sedition, or failing

to give information thereof to his commanding officer. Article 23. A
sentinel sleeping upon his post or leaving it before he is relieved. Ar-

ticle 39. Occasioning false alarms in camp or quarters. Article 41.

Misbehaving himself before the enemy ; running away, or shamefully

abandoning any post which he is commanded to defend ; speaking words

inducing others to do the like ; casting away his arms or ammunition,

or quitting his post or colors to plunder or pillage. Article 42. Com-
pelling the commander of an}- post to surrender it to the enemy, or to

abandon it. Article 43. Making known the watchword to any person

not entitled to receive it, or giving the watchword different from that

which he has received. Article 44. Relieving the enemy with mone}',

victuals, or ammunition, or harboring or protecting an enem}-. Article

45. Holding correspondence or giving intelligence to an enemy. Arti-

cle 46. Deserting in time of war. Article 47. Advising or persuad-

ing another to desert in time of war. Article 51. Doing violence to

any person bringing jjrovisions or other necessaries to camp or quarters

of troops in foreign parts. Article 56. Forcing a safeguard in a for-

eign territory or during a rebellion. Article 57. Some of these articles

are applicable only to a state of war, but some of them treat of offences

which ma}' equally well be committed in time of peace. Besides these,

there are a number of minor offences punishable as a court-martial may
direct, and a general and very sweeping article (No. 62) providing that

all Climes not capital, and all disorders and neglects to the prejudice of

good order and military discipline, shall be justiciable by a court-martial,

and punishable at the discretion of the court.

Now, while tlie punishment in Stone's case seems to the civilian quite

disproportionate to the character of his offence, as charged in the spe-

cifications, which was no more nor less than the utterance of a mali-

cious falsehood, when gauged by the penalties attached by Congress to

the several offences contained in the articles of war, it does not seem so

excessive ; at any rate, it was the lawful judgment of a court having

jurisdiction of his case, and it was his duty to abide by it, or pursue his

remedy in the method provided by law. In seeking to escape, the

deceased was undoubtedly guilty of other conduct prejudicial to good
order and military discipline, and was liable to such further punish-

ment as a court-martial might inflict. In suffering him to escape, the

prisoner became amenable to Article 69, and, failing to use his utmost

endeavor to prevent it, was himself subject to such punishment as a

VOL. II. — 152
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coiut-niaitlal might direct. Did he exceed his authority in using his

musket?

I have made the above citations from the miUtar}' code to show that

the common-law distinction between felonies and misdemeanors is of no

possible service in gauging the dut}- of a military guard with respect to

a soldier in the act of escaping. His position is more nearly analogous

to that of an armed sentinel stationed upon the walls of a penitentiar\'

to prevent the escape of convicts. The penitentiary — and for this pur-

pose we may use the house of correction in Detroit as an exam[)le—
may contain convicted murderers, felons of every grade, as well as

others charged with vagranc}' or simple breaches of the peace, and

criminals of all descriptions between the two. If the guard sees one of

those prisoners scaling the wall, and there be no other means of arrest-

ing him, ma}' he not fire upon him without stopping to inquire whether

he is a felon or a misdemeanant? If he prove to be a felon, be will be

fullv justified ; if he prove to be a misdemeanant, is he therefore guilty

of murder ? There are undoubtedh- cases where a person who has no

malice in fact may be charged with malice in law, and held guilty of

murder through a misapprehension of the law. Thus, if a sheriff charged

with the execution of a malefactor by hanging should carry out the sen-

tence by shooting or beheading ; or, commanded to hang upon a certain

da}', should hang upon another day ; or if an unauthorized person should

execute the sentence, — it would probably be murder at common law.

But these cases are an exception to the general rule, that actual malice

must exist to justify a conviction for murder. While human life is

sacred, and the man who takes it is held strictly accountable for his act,

a reputable citizen, who certainly does not lose his character as such by

enlisting in the army, ought not to be branded as a murderer upon a

mere technicality, unless such technicality be so clear as to admit of no

reasonaljle doubt. Thus, if a sentinel stationed at the gate of a fort

should wantonl}' shoot down a civilian endeavoring to enter in the da}'-

time, or an officer should recklessly slay a soldier for some misconduct

or breach of discipline, no supposed obligation upon his part to do this

would excuse so gross an outrage.

In this connection it is urged by the defence that the finding of the

court of inquiry acquitting the prisoner of all blame is a complete bar to

this prosecution. I do not .so regard it. If the civil courts have juris-

diction of murder, notwithstanding the concurrent jurisdiction by court-

martial of military oflfences, it follows logically that the proceedings in

one cannot be pleaded as a bar to proceedings in the other; and if the

finding of such court should conflict with the well-recognized principles

of the civil law, I should be compelled to disregard it. State v Hankm,
4 Cold. 145. At the same time, I think that weight should be given,

and in a case of this kind great weight, to the finding, as an expression

of the opinion of the military court of the magnitude of Stone's offence,

and of tlie necessity of using a musket to pi'evcnt his escape. I am the

more impressed with lliis view from the difficulty of applying common-
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law principles to a case of this description. There is a singuhir and

almost total absence of authorit}' upon the subject of the power of a

military guard in time of peace. But considering the nature of military

government, and the necessity of maintaining good order and discipline

in a camp, I should be loth to say that life might not be taken in sup-

pressing conduct prejudicial to such discipline.

In charging the jury in U. S. v. Carr, 1 Woods, 484, Mr. Justice

Woods instructed Lhem to "inquire whether, at the moment he fired his

piece at the deceased, with his surroundings at that time, he had reason-

able ground to believe, and did believe, that the killing or serious

wounding of the deceased was necessary to the suppression of a mutin}'

tlien and there existing, or of a disorder which threatened speedily to

ripen into a mutiny. If he had reasonable ground so to believe, and

did so believe, then the killing was not unlawful. . . . But it must be

understood that the law will not require an officer charged with the order

and discipline of a camp or fort to weigh with scrupulous nicety the

amount of force necessary to suppress disorder. The exercise of a rea-

sonable discretion is all that is required."

So, in the case of McCall v. McDowell, 1 Abb. (U. S.) 212, 218, it is

said that " except in a plain case of excess of authority', where at first

blush it is apparent and palpable to the commonest understanding that

the order is illegal, I cannot but think that the law should excuse the

military' subordinate when acting in obedience to the order of his com-

mander. Otherwise he is placed in the dangerous dilemma of being liable

in damages to third persons for obedience to an order, or to the loss of

his commission and disgrace for disobedience thereto. . . . The first

duty of a soldier is obedience, and without this there can be neither

discipline nor efficiency in the army. If every subordinate officer and

soldier were at liberty to question the legalitN' of the orders of the com-
mander, and obey them or not as he ma}- consider them valid or invalid,

the camp would be turned into a debating school, where the precious

moment for action would be wasted in wordy conflicts between the ad-

vocates of conflicting opinions." It is true this was a civil case for false

imprisonment, and these observations were made with reference to a

question of malice which was material as bearing upon the plaintiffs

right to punitory damages, as it is also a necessarj- ingredient in the

definition of murder. . . .

The same principle was applied in the criminal case of Higgs v. State,

3 Cold. 85. Riggs was a private soldier who had been convicted of

murder in killing a man while acting under the orders of his superior

officer. '^The court held that an order illegal in itself, and not justi fiable

by the rules and usages of war, sothaFa^nan o? ordinary sense. and un-

derstanduTg would kiiow^wlieirHeJ^ajxnt^ S'^"^"i ^l^ at the order

was illegal, wou ld afford the private no protection for a^^numg under
such order ; bu t that an o iiler given_byjin officer to his private which

d

o

es not expressly and clearl}- show on its face, or the l)ody thereo_f,Jts

own illegality^ the soldier would be bound to obe}', and such orderjvould

be a pi'otection to him.
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I have no doubt the same principle would apply to the acts of a sub-

ordinate otilcer, performed in compliance with his sup[)osed duty as a

soldier ; and unless the act were manifestly beyond the scope of his au-

thority, or, in the words used in the above case, were such that a man

of ordinary sense and understanding would know that it was illegal,

that it would be a protection to him, if he acted in good faith and with-

out malice. As there is no reason in this case to suppose that Clark

was not doing what he conceived to be his duty, and the act was not so

clearly illegal that a reasonable man might not suppose it to be legal,

— indeed, I incline to the opinion that it was legal, — and as there was

an entire absence of malice, I think he ought to be discharged.

But, even if this case were decided upon common-law principles, the

result would not be different. By the statutes of the State in which the

homicide was committed, a felony is defined to be any crime punishable

by imprisonment in the States prison. Stone had been convicted of a

military offence, and sentenced to hard labor in the military prison for

two years, and, so far as the analogies of the common law are applica-

ble at all, he must be considered, in a case of this kind, as having been

convicted of a felony.

It may be said that it is a question for a jury, in each case, whether

the prisoner was justified by the circumstances in making use of his

musket, and if this were a jury trial I should submit that question to

them ; but as I am bound to find as a matter of fact that there is rea-

sonable cause to believe the defendant guilty, not merely of a homicide,

but o^ Si felonious homicide, and as I would, acting in another capacit}-,

set aside a conviction, if a verdict of guilty were rendered, I shall assume

the responsibility of directing his discharge.
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Courts. See Judiciary.

full bench required, 172.

what may pass on const'y of legisla-

tion, 171, 172 n.

Courts-martial, 2290, 2333, 2338 n., 2376.

Co.\e, Brinton, Judicial Power, quoted,

9-10, 11, 39 n, 73, 78, 146-149.

Cranberries, regulation of, 895.

Crime, equity proceedings in dealing with,

673, 679, 680 n.

Crimes of soldier, jurisdiction of. See

jMilitary.

Cromwell, Oliver, 20.

Credit, loan of, by town, 1212.

Crown, The, 8, 9-20, 29-30.

Cumberland road, 1956.

Curing defects. 5ee Retroactive Laws.
Currency, power of Congress over, 1339.

Curtis, Geo. T., Mem. of B. R. Curtis

quoted, 494.

Curtis, B. R., Jurisd. of U. S. courts

quoted, 470.

Damage to Property. See Compen-

sation, Eminent Domain, Police

Power.
Dams, 1837, 1978, 2010.

See Regulation of Commerce.
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Debates, in const'l convention, use of, 173.

Madison's qiioteJ, 14o3, 1534 n., 2198.

not known to early Federal judges,

1434 n.

Debts, locality of, U6-2, 1208.

Delaware, const, of, 423.

Departments of Government, Tlie Three,

1,6, 83, 181, 184, 880, 882, 890, 1504.

imperfect separation of, 83, 86, 159

Destroying property. See Nuisance.

Dicey, Law of Const, quoted, 4-9, 212-

213, 2274-2279.

Direct tax. See Taxation, Direct.

Disability, persons under. See Regula-
tion OF Rights of.

Discretion, 673 n.

See Judicial Discretion.

Discrimination. See Regulation of
Commerce.

Dispensing Power, The Crown's, 29.

Distribution of public money among
States and towns, 1209.

District of Columbia, 333, 348, 349, 358,

737.

Divorce, by Legislature, 889, 892 n.

regulation of, 1514.

Double punishment, under State and Fed-

eral laws, 329.

taxation, 1271 n.

Doubt, as to declaring laws unconstitu-

tional. See Reasonable Doubt.
Draft. See Conscription.

Drainage assessments, 610, 768, 1292,

1302, 1302 n.

Dred Scott Case, true scope of decision

in, 491 n., 493 n., 525, 581.

Droit administrut if, 4-9.

Due process of law, 377, 530, 601, 612,

617, 626, 629, 636, 644, 645, 652, 6-56,

659, 664, 675, 680 n., 682, 683, 689,

722, 726, 745, 762, 770, 790, 924, 930,

935, 1169, 1198, 1203, 1409, 1527,

1698, 1708, 2252.

"Dummy" steamroad, 11.59.

Dunbar, Professor Charles F., quoted,

1325 n.

Duty. See Taxation.

Early Federal cases of declaring laws

invalid, 94-123, 105 n.

State, 55-80.

Easement, takingunder Right of Eminent
Domain, 965, 969, 992, 1005, 1063,

1071, 1077 n., 1079, 1081, 1082, 109-5,

1097, 1111, 1114, 1115, 1119, 1121,

1128,1141, 1144 n., 1189.

See Electric Roads; Elevated Roads.

Editor's notes, some of the, 19, 29, 39, 53,

62, 72, 78, 105, 149-154, 155-157, 165,

172,175-176, 183, 201, 220-221,227,

249, 265, 363, 373, 379, 384, 386, 459,

491, 493-496, 497, 501, 521, 591, 598-

599, 672-673, 693, 742, 944, 945-955,

982, 983, 991, 1025, 1041. 1069, 1077,

1201, 1203, 1211, 122.3, 1223 n., 1224,

1234, 1235, 1241 1247, 1256, 1257,

1206, 1271, 129.5, 1325, 1458, 1511,

1534 n., 1547, 1579, 1628, 1641, 1718,

1749, 1783, 1846, 1848, 1862, 1889,

1894, 1912, 2190, 2195, 2197, 2236,

2254, 2267, 2274, 2340, 2354, 2374,

2376.

Election of Federal officials, regulating,

326.

Electric roads, 1151, 1157 n., 1167.

Elevated roads, 1095, 1113 n., 1115, 1118,

1119, 1119 n., 1125, 1130 n., 1144 n.

Elevators, 896, 898.

See Grain Elevators.
Eleventh Amendment, 289, 294, 313.

Emancipation, effect of, 511.

See Slavery.
Embargo, constitutionality of, 1786,

1805.

Eminent Domain, Right of, 99, 664, 698,

728, 761, 767, 836, 886, 896, 945-1189,

964, 969, 978, 979, 992, 1004, 1011 n.,

1012, 1017, 1025 n., 1026, 1029 n.,

1030, 1034, 1041, 1041 n., 1050, 105-5,

1056, 1060, 1066, 1078, 1079, 1081,

1083, 1089 n., 1095, 1113 n., 1115,

1118, 1119, 1119 n., 1125, 11-30 n.,

1133, 1137, 1144 n., 1145, 1151, 1157 n.,

1159, 1162, 1163, 1167, 1171, 1179,

118.3, 1186, 1187, 1201 n., 1217, 1227,

1230, 1231, 1266, 1267, 1271, 1286,

1527, 1708, 1719, 1737, 1740 n., 2151 n.,

2154, 2234, 2252.

cemetery, taking for, 1004.

compared with taxation, 902, 1226, 1255,

1286, 1306.

compensation in taking property In',

945, 955 n., 982, 983 n., 985, 988, 1060,

1079, 1088, 1091 n., 1095, 1098, 1105-

11-3-3, 1171, 1177, 1179 n., 1180.

how ascertained, 2152.

whether must })recede taking, 998-

999, 1180, 1184, 1185 n., 1186.

whetlier necessary if not required

in Const., 983, 983 n., 996-998,

1014, 1067 n., 1177, 2151 n., 21-52.

power of Federal Government as

to. 215.3.

dam, taking of, 1016.
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Kminent Domain, effect of const'l provi-

sion, 1180, 11S5.

effect of taking on contracts, 967, 968 n.

exercise tlirough corporations and

others, 969, 975, 1002, 1180.

exigency, wlietlier exists, wlio to de-

termine, 1020, 1025 n., 1026 n., 1027,

1029 n., 1042.

" Great Ponds " in Mass., taking waters

of, 1015 n.

ground rents, whether abolishing is

e.xercise of, 1034.

levee, taking for, 1056.

meaning of plirase, 946, 948, 949, 951,

1040.

money, wiiether may be taken, 1044,

1045 n.

procedure in, 962, 1103-1104.

public purpose, 1030, 1041 n.

quantity of property to be taken, 965,

1002.

States, power of, over property of U. S.

961.

taking franchises, 973, 976.

lor purposes of pleasure and the like,

1026-1034.

tribunal to determine compensation,

legisl. may appoint, 999-1002, 1026 n.

U. S., power to take under, 956, 1030.

water, taking, 10-59.

-SeePcBLic Use; Jury; Compensation.

Emitting bills. See Bills of Credit.

Enemies, who are, 2396, 2399.

property of, 2343, 2395.

public, trading with, 2410.

Englisli Constitution, 96.

Revolution, 29 n.

Enlistment, what constitutes, 2305.

Equal protection of th.e laws, 516, 543,

563, 568, 572, 574, 641, 646, 1407.

Equality of taxation, 1191-1192, 1407.

Equity proceedings in aid of criminal pro-

ceedings, 678, 679, 680 n.,795.

Evidence, 1517, 1533.

See Ex Post Facto Laws; Prima
Facie Evidence.

Ex post facto laws, 104,121, 1433-1533,

1439, 1445, 1449, 1450, 14-54, 1458,

14-59, 1464, 1467, 1469 n, 1470, 1474,

1474 n., 1481, 1486, 1489, 149-5. 1499,

1508, 1-532, 1662.

effect of changing the punishment, 1479,

1483, 1485, 1487, 1491, 1496, 1497,

1497 n.

effect of repealing a law, and then re-

storing it, 1488.

Excises. See Taxation.

Exclusive power of general government,

1586, 1599.

See Concurrent Power; Commerce,
Regulation of.

privileges, 520, 977, 1628, 1637, 1753,

176rn., 1798, 1799.

Executive Acts, power of judiciary over,

4-19.

power, 1, 4 n., 24, 27, 30-34, 86-88, 194,

195 n., 196,201, 341.

See War, Military.
Exemption. See Taxation.
from militia duty, 1563.

Extradition, 7, 195 n., 476, 479 n.

Farm and City Lands, taxation of, 1197-

1203 n.

Federal government. See United States,

officers, protection of, 33-5.

question, when arises, 1538.

rules as to following State decisions,

1-543, 1545, 1-547, 1685, 2048.

Federalist, passages from, 83-94, 84 n.

Ferries, interstate, 1906, 2013, 2021,

202211., 2170.

Fifteenth Amendment, 524, 5-53, 567, 571.

Fifth Amendment, 449, 601,613,620, 74-5,

1198, 2151 n.

Fire, relief of sufferers by, 1224, 1415 n.,

1416, 1419.

Fish, 893, 899.

Flagman, at crossing, 856.

Flats, 1778.

Floatable streams, 19-36.

Flowing land, 893, 974, 1005.

See Mill Acts.

Foreign Affairs, 31.

commerce. See Co.mmerce.

corporations, 468, 1413.

held bonds. State tax on, 12-58-1267.

laws, effect of, 483.

Fourteenth Amendment, 587, 611, 616,

625, 629, 636, 641, 646, 675, 680 n.,

682, 689, 691, 745, 770, 774, 789, 800,

872, 877, 942, 1169, 1408.

effect of bad administration of valid law

under, 780.

relation of to aliens, 374, 379, 459, 521,

534, 536, 548, 556, 564, 571, 572.

relation of to corporations, 469, 647,

1406.

Franchises. 1718 n.. 1719, 1728, 1731 n.,

1759 n., 1761 n.

defined, 1-396, 1415 n.

taking of under Rt. of Em. Dom., 973,

978.

tax on privilege of exercising, 1412,2141.



INDEX. 2427

Francliises, taxation of, 1338, 1391, 1396,

1399, 1413, 1415 n., 1416, 1419.

whether may be transferred from one

grantee to anotlier, 973, 1717.

See Exclusive Privileges; Taxation

OF State Instrumentalities
;

Taxation of U. S. Instrumen-

talities.

Frauds, statute of, 1594.

Fugitives from justice. ^S'ee Extradition.

from labor, 476, 479.

Fundamental principles, 1436, 1552 n.

rights, 531 n., 536, 541 n., 563, 721, 941,

1216, 1249.

See Common Right.

Game laws, 817, 824 n.

Gas and electricity. See Public Sale.

Gas pipes in highway, 1136, 1152.

Georgia, Const, of, 430.

Gift of money by municipality, 1235,

1240 n., 1242, 1247, 1253, 1256 n.

Godwin's Life of Bryant, quoted, 2237 n.

Gold contracts, 2215, 2222 n., 2225.

Government, 3.

legitimate functions of, 907.

Grade, changing, of road, 687.

Grain elevators, 743, 804.

Grand Jury, 61G.

Grant, by legislature, a contract, 120.

See Exemption; Legislative Grants.

Gray, Horace, Review of Dred Scott

Case, quoted, 495.

Grotius, quoted, 945, 946, 983, 983 n.

Ground squirrels, regulation of, 859.

Habeas Corpus, 335, 2299.

suspension of, 2355, 2361, 2374 n., 2376,

2381.

Hallam, Const. Hist., quoted, 17.

Hampden, John, 18.

Harbor lines, fixing, 693.

Hare, Am. Const. Law, quoted, 1340 n.,

1580 n., 1823.

Harrington, James, quoted, 2-5-29, 384 n.

Healing Question, Vane's, quoted, 23-25.

Heineccius, quoted, 948.

Highways, damage from clianges in, or

new uses of, 1047, 1050, 1054, 1055 n.,

1056 n., 1081, 1083, 1089 n., 1090,

1094n., 1095, 1106, 1113n., 1115, 1118,

1119, 1119 n., 1125, 11.30 n., 1136,

1138, 1144 n., 1145, 1146, 1148, 1151,

1156, 1157 n., 1159, 1162, 1163.

regulation of, 1551.

See Light ; Electric Roads; Elevated
Roads; Eminent Domain.

Historical considerations, illustration of

importance of in Const. Law, 369.

Holland, Elem. Jurisp., quoted, 1.

Horse railway on highway, 1100, 1107,

1111, 1115, 1160.

Implied Powers, 278, 335, 344.

See Powers ; U. S. Const.

Importation as giving right to sell in origi-

nal package, 1830, 1835-1830, 1855,

1856, 1860.

whether applicable to interstate com-

merce, 1835, 1836, 1862, 1923, 2025,

2104, 2173.

Imports, 1923, 1960, 2025, 2036.

and exports, duty on, 1882, 1970.

See Importation.

Income Tax, 1321.

Indemnity, acts of, 2402.

Indians, tribal, 363 n., 583, 587, 591, 591 n.,

598 n., 1909, 1911, 1912 n.

as citizens, 513, 731.

commerce witli. See Commerce.
political status of, 583.

power of U. S. over, 597, 598 n.

reservations, 591, 595.

Industry. See Regulation.
Information, criminal, 616, 622.

Inheritance. See Collateral Inheri-
tance

; Taxation on Succession.
Injury to property. .S'ee Damage;

Compensation; Eminent Domain;
Police Power.

Insolvency laws, foreign, 1610, 1616.

State, as affecting citizens of other

States, 1589 n., 1591, 1600 n., 1601,

100:3-1609, 1609 n.

discharging antecedent claims, 1583.

subsequent, 1589 n., 1.590.

"S'ee Bankruptcy.
Inspection laws, 1809, 1968, 1970, 2087,

2116, 2118 n., 2119,2120.

power of Congress over, 1970.

Instrument of government, 20-23.

Insurrection. See Civil War; Rebel-
lion.

International law, private, 1614.

See Insolvency Laws.
Interstate commerce. See Bridge; Im-

portation; Commerce; Ferries.
Intoxicating liquors, 532, 674, 715, 725,

731, 757, 782, 798, 876 n., 1450 n.,

1851, 1909, 1918, 1919, 1926 n., 2028,

2080, 2104, 2123.

Island, belonging to U. S., 364.

-See Territoriks.
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Jameson, Const. Convention, quoted, 213-

215.

Judicature, Supreme (Sir H. Vane's), 23,

25.

Judicial discretion, 2282.

and legislative power, 1436, 1527, 1621,

1892, 2190 n.

A^'ee Legislative Power.
power, 1, 4n., 10-20, 48, 151, 159-162,

184, 187, 191 n., 201, 252, 609, 643,

880, 939, 941, 1041 n.

See Advisory Opinions ; Change in

Decisions.

articles of confederation, under,

81-83.

constitutions, written, under, 48-

54, 57, 60, 02, 62 n., 69-72, 73 n.,

78, 88-94, 106. Ill, 133, 138, 140,

145 n., 149-154, 154 n., 164-165,

195 n., 658, 788, 1018, 1074, 1078,

1079, 1443 n., 1621, 1749, 1803,

2358.

See Construction.

coordinate department, whether

dealing with, 156-157.

where no written constitution, 48,

149-151, 158, 163, 161, 16G-170,

172.

crown charters, under the, 34-47,

149.

Germany, in, 146-149.

Judicial proceedings, whether need of in

taxation, 600, 1203.

suspension of in time of war, 2358.

questions, 1190 n., 1251.

tenure of office, 30 n., 88-92.

Judiciary, function of, 1, 134, 151, 156.

Jury, as judges of exigency in taking

property, 1025 n., 1026 n.

See Eminent Domain.

right to trial by, in Dist. Col. and Terri-

tories, 3.58, 364.

in foreign country, 370.

See Consular Jorisdiction.

selection of under Fourteenth Amend-

ment, 543, 548.

trial by, 675.

Justices of Federal Court, protection of,

335.

Kent's Commentaries, quoted, 164, 472.

King, abolition of the office, 20 n.

Labor, 917.

See Regulation.

Laundries, regulation of, 623, 774.

Law. .See Change in Judicial Deci-

sion.

due process of, 1204-1208.

Law of the land, 604, 612, 617, 680 n.,931.

See Due Process of Law.
Law of the land, military are subject to.

See Military, Civil Liarilities;

Military, Criminal Liahilities.

Laws. 6'ee Judicial Power; Legisla-

tive Acts; Change in Decisions.

Legal sovereignty, 212.

tender, 1597, 1708, 2197, 2215, 2222,

2236 n., 2237, 2254 n., 2255, 2267 n.

Legislation authorizing sales of land, 880.

Legislative acts, where no constitutional

restraint, 48, 149-151, 158, 163, 164,

166-170, 721, 941, 983 n., 1018.

construing so as to sustain, 1500.

Germany, in, 146-149.

judicial power over, 10, 11, 34-47,39 n.,

48, 57,60, 69-72, 73 n., 78, 81-83, 104,

106, 111, 145 n., 146-154, 164-168, 170,

171-175,613,658.

See Constitution. Judicial Power.
contracts. See Contracts.

Legislative divorce, 889, 892 n.

grant, a contract, 120.

grants, 1552 n., 1564, 1619, 1628, 1698,

1725, 1778, 1796.

See Legislative Contracts.
construction of, 1628, 1755, 1764.

power, 1, 3n., 24 n., 30-34, 94, 96, 103,

138, 166, 170, 184, 539, 609, 788, 880,

939, 941, 973, 1041 n., 1196, 1239 n.,

1442 n., 1443 n , 1552 n., 1563 n., 1787,

2358.

See Police Power (so called) ; Judi-

cial AND Legislative Power.
limitations of, 1563 n., 1674, 1677,

1740, 1759, 1759 n,, 1772, 1773 n.,

1776, 1779.

See Constitutional Questions.

to contract, limits of, 640, 570, 689,

790, 1219.

of States, 845, 890, 995, 1196, 1435,

1438.

proposal, amendment of constitution by,

220, 221, 223, 228, 239, 241, 248 n., 252.

question, 1190 n., 1251,2159.

Libertv, 5-30, 532 n., 536, 541 n., 558, 570,

630, 636, 644, 644 n., 645, 840, 925,

9.39.

Licenses, 737n., 1274, 1275 n., 1281, 1826,

1950, 1958, 1990, 2056, 2095, 2098,

21.35, 2143, 2156, 2151 n.

See Coasting License; Foreign Cor-

poration ; Intoxicating Liquors ;
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Telegraphs ; Taxation ; Regula-

tion OF Commerce.

conferring authority, 1813.

not conferring authority, 1278, 1919.

wlien a ta.v, 1270.

wlien nut a ta.x, 127-1, 1275 n., 1279,

2158.

Life, liberty and property, 1-WS.

See Due Process of Law.

Light, wliether easement of in abutter on
°
highway, 1111,1114,1115,1119,1121,

1131, 1141, 1142.

See Elevated Uoaus ;
Highways.

Limitation, statutes of, 1516, 1588, 1594,

2404.

Loan of credit. 5e6 Credit.

public money. 6Ve Municipal Bonds.

Local assessments, 649, 654, 686, 829, 833,

1172, 1286, 1287, 1293 n., 1294 n.,

1295 n., 1296, 1302, 1302 n., 1304,

1307 n., 1308, 1310, 1314.

Locality of debts, 1262, 1268.

stock, 1267 n.

Locke, John, treatises on government

quoted, 30-34.

Logs, floating, 1934 n., 1936, 2033.

Lonls, abolition of House of, 20 n.

Lotteries, 733, 1771, 1773 n., 1797.

Louisiana, Const, of, 1532.

Lowell: John, Review of Dred Scott Case,

quoted, 495.

Madison's Debates. See Debates.

Maine, Popular Gov't, quoted, 2 n., 1579 n.

Ancient Law, quoted, 1912 n.

Man, rights of, 1, 30.

See Common Right.

Mandamus, 1658.

to Executive Secretary, 107.

whether issues to the Governor of a

State, 195 n., 201 n., 330.

Manufacturing. See Regulation.

Maritime jurisdiction, 1822, 1933, 19-56.

Marshall, Ciiief Justice, Life of Wash-

ington, quoted, 1783-1786.

Martini Law, 192, 2274, 2308, 2.3-54, 2361,

2374 n., 2376, 2389, 2393, 2394, 2395 n.,

2406.

effect of on civil courts, 2355.

territory covered by, 2376.

See Courts Martial ; War.
Maryland, Const, of, 427.

Massachusetts, charter of, 386 n.

Const, of, 54-55, -381.

amendments, 399 n.

making of, 21-5-220.

Medical men, regulation of, 876 n.

Military, acting under civil authorities,

2282.

civil liabilities of, 2276, 2285, 2408, 2409,

2413.

criminal liabilities of, 2276, 2413, 2419.

jurisdiction of crimes committed by,

2413.

Military commission, authority of, 2376.

government, 307, 2394

jurisdiction, tiiree kinds of, 2394.

law, 2276, 2308, 2333, 2394, 2395 n.

rule. 6'ee War; Courts Martial.

Militia, 193, 1563 n., 2275, 2278, 2281,

2287,2290,2294,2311,2317,2319,2330.

Congress, authority over, 2287, 2291.

President, authority over, 2287, 2291.

Milk, regulating sale of, 836.

Mill Acts, 762, 896, 898, 1U08, 1011 n.,

1013, 1227.

Ministerial duty, 107, 198.

Missouri, Const, of, 1446, 14-53, 1466 n.

Money. 2197-2273, 2199, 2207, 2215, 2222,

2237, 22-54 n., 2255, 2267 n.

not always legal tender, 2270.

paper, 1-587, 1598.

See Legal Tender.

Monopolies, 15, 517, 531 n., 536, 541 n.,

1094,2187.

Montesquieu, 6, 83

UEsprit des Loin, quoted, 2, 3.

Morris, Gouverneur, quoted, 4 n.

Mortgages, taxation of. 1268.

Motives of the legislature, 175.

Municipal bonds, 1-541, 16-54, 1657, 1660.

indebtedness, power of legislature to

require creation of, 1196.

Muster, 2316.

Nation, Indian, 584, 589, .596.

United States are, 288, 291

National Banks. 5e» Taxation of U. S.

InstrumentALiTiE*
Nations, law of, -366, .J69, 374.

Natives, 461. 464-407.

Natural gas. See Public Sale.

pipes for, in highway, 1162, 1163-

rights. See Common Right.

Naturalization, 461.

by treaty, 512, 578, -588.

Navigable waters, 1797, 1931, 10.34 n.,

19.35, 19.36, 2000.

Navisntion, 266, 1720, 1804 1807. 181-5,

i819, 1822, 1823, 1884, 19-30, 1034 n.,

1953, 2004. 2008 n.-20l3, 2072, 2077,

2149

See Bridges; Regulation of Com-

merce.
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Navy, 2333, 2406.

^ee Courts Martial; Military.

Necessary and proper, 278-2bi3, o44.

Negroes, 478, 4yu, 492, old, 523, 544, 548,

551, 5U8, 574, 57(5 n., 1848 n., 1981,

2101.

Neutrals, riglits of, 2339.

New Haiupsliire, Coust. of, 55, 214, 415,

410, 1007, 1503.

Jersey, 422.

Orleans, battle of, 2354.

York, Const, of, 431.

North Carolina, 429.

Notes. See Editor's Notes.

Nuisances, 1705, 1771 u., 1894 n.

authorizing, 1081.

declaring tiling a, 673, 079, 722, 795,

821, 831 n.

Obligation of Contracts, laws im-

pairing, 1259, 1534-1782, 1553, 1584,

1592, 1002 n., 1653 n.

See Contracts.

Officer, military, liability of, to his sub-

ordinate. See Military, Civil Lia-

bilities OF.

Oleomargarine, sale forbidden or regu-

lated, 632, 040, 2173.

Opinions, advisory. See Advisory
Opinions.

Orders of a military superior, how far a

defence, 2277, 2413, 2419.

Ordinance of 1787, 2006.

local, 14.58 n., 1749 n.

Ordinances, local. See Reasonable-
ness.

Original jurisdiction of the Supreme
Court" U. S., 107, 196, 201, -302, 310,

316.

package, 1922, 1926, 2036, 2091, 2108,

2111, 2123, 2173, 2184.

See Importation; Regdlation of
Commerce.

Palgrave, English Commonwealth,
quoted, 1912 n.

Paper money, 1587, 2198, 2203.

Pardon, legislative power of, 55.

Parliament, power of, 11, 12, 27.

See Legislative Acts; Legislative
Power.

Party-walls, 892.

Passengers, 1815, 1840, 1865, 1961, 1965 n.,

1968, 1981, 2101.

burial of dead, required, 854.

Passengers, returns of, 738.

Pateuts, 738 n.

Paternalism, 943.

Paving asiessmeuts, 1304, 1308 n.

Peddling, 1901 n., 2161 n.

Pennsylvania, Const, of, 424.

Person:^, under Fourteenth Amendment,
530, 532 n., 545, 1400.

where word covers corporations, 469.

See Fourteenth Amendment.
Physicians. See Medical Men.
Physiocrats, views of, on taxation, 1325 n.

Plumbers, regulation of, 874.

Political view, tax with, 1193.

Pilotage, 1811, 1857, 1868, 1879, 1887.

Police power (so called), 518, 532, 536,

537, 570, 610, 626, 682, 637, 689, 693-

944, 693 n., 698, 706, 709, 715, 720,

727, 730, 731, 732, 735, 742 n., 743,

753, 755, 757, 760, 768, 774, 782, 797,

798, 804, 819. 825, 828, 832, 836, 837,

841, 850, 851, 854, 856, 859, 861, 861,

867 n., 869, 874, 876 n., 880, 882, 890,

892, 893, 899, 901, 905, 910, 912, 917,

918, 923, 929, 9.36, 94.5, 1036, 1040,

1078, 1229, 1234 n., 1274, 1275 n.,

1505, 1551, 1552 n., 1700, 1709, 1733,

1762, 1770, 1771, 1773 n., 1776, 1798,

1824, 1837, 1844, 1848, 1854, 1859,

1863, 1864, 1865 n., 1869, 1899, 1905,

1908, 1916, 1920, 1944 n., 1952 n.,

1967, 1968, 1974, 1980, 2019, 2013,

2058, 2082, 2089, 2093, 2104, 2110,

2118 n., 2119, 2120, 2123, 2138, 2157,

2178, 2186.

See Retroactive Laws.
Police power of Congress, 731, 732, 736,

737 n., 742 n., 758.

Political questions, 195, 190, 201, 252,

308, 377, 379.

rights, fundamental, 449-692.

view, tax with, 1193.

Poor, support of, 1244, 1247 n.

Pope, the, 10-12.

Powers of Congress, implied, 2227, 2241,

2258, 2326

Post office, 734.

Practice of Legislature. See Legisla-

tive Precedents.
Precedents, in some constitutional ques-

tions, effect of, 1678 n., 1879 n.

Prerogative, 25, 33, 34-37.

See Crown.
President, authority over. See Militia.

right of, to suspend writ of habeas cor-

pus, 2.361.

Presumption, 846.
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Prima facie evidence, 8-16.

Prisoner of war, wlio is, 2393.

Private purpose, 990, 991 n., 1018, 1039,

1210, 1213, 1219, 1233, 12J0, 1240 n
,

1242, 1256 n., 2234.

6'ee Public Use.

Privileges anil immunities »See Citizens.

Prize, right of, 2339, 2395.

Procedure as related to ex pust facto laws,

1462, 1516.

to laws impairing obligation of con-

tracts,1462, 1516, 1533, 1558, 1558 n.,

1561, 1595, 1603 n., 1647, 1651 n.,

1654, 1657, 1660, l.i70.

to retroactive laws, 1515 n., 1517,

1521.

Processions, regulation of, 869.

Prohibition. 5ee In'toxic.\ting Liquors.

Proof. See Burden of Proof.

Property, 531, 532 n., 541 n , 558, 572,

629, 683, 925, 1068, 1078, 1105, 1442,

1708.

»See Eminent Dom.\in; Nuisance; Due
Process of L.\w ; Contract ; Mili-

tary.

Protection of particular industries, 635.

Public credit. See Credit.
Public law, writers on, familiarity of

makers of our constitutions with,

945.

Public, enemy. See Enemy.
sale of coal and wood by the, 905, 910,

911.

education by the, 910.

gas and electricity by the, 901.

grain by the, 909.

natural gas by the, 912, 1165.

water by the, 904.

use. 747, 808, 897, 893, 901, 906, 912,

990, 991 n., 1004, 1007, 1011 n., 1014,

1018-1024, 1025 n., 1036, 1165, 1190 n.,

1200. 1210, 1213, 1219, 1233, 1234 n.,

1240, 1240 n, 1242, 1249, 1256 n.

test of, 903, 904, 907, 910, 911, 916,

916 n., 1036, 1225, 1281.

who to determine, 1190 n.

See Private Purpose.
Pufendorf, quoted, 947.

Pullman cars, 2130.

Purpose. See Public Use.
Pursuit of happiness, 536, 630, 932.

Qualifications for Office, 1448, 1456
Spp Ex Post Facto Law.

Quarantine laws, 1810, 1847, 1857. 2040,

2087.

Eailroads, separation of races on, 576 n.

State or municipal aid to, 1247, 1256 n.

See Regulation of Corporations.
Rates. See Charges.
Ratification by legislature of acts of

military officers, 2402.

Reason. See Common Right.
Reasonable charges, 665, 667, 668 n., 671,

672, 751.

doubt as to constitutionality, 140, 145,

155, 155 n., 174, 175 n., 942.

See Administrative Rule.
laws, 386.

Reasonableness of legislative acts, 672,

751, 857, 1190 n., 1284, 1749, 1749 u.

local ordinances, 673, 859, 864.

Rebellion, war of the, 302, 523.

beginning and end of, 2353, 2405.

.See Civil War.
Reconstruction, 307.

Referendum, the constituting, 55.

Regulation, 1812, 1849.

See Bridges; Highways; Procedure.
of auctions, 1989.

of bicycles, 867 n.

care of ciiildren. See Children.
charges. See Charges.
commerce, 1276.

.See Commerce.
corporations, 576 n., 646, 660, 673 n.,

684, 687, 706, 797, 850, 851, 854, 856,

1279, 15.52 n., 1693, 173-3, 17-36, 1737,

1745, 1762, 1773, 1953, 197-5, 2045,

2068, 2075 n , 2139.

cranberries, 895.

of dealing in bottles. See Bottles.
divorce, 1514.

fish, 89-3, 899.

Foreign commerce, 178-3-2191.

See Commerce.
game, 817.

ground squirrels, 859.

Iiighways, 1045.

hours of labor, 917.

industry generally, 92-3, 9.36.

nterest on money, 1505. 1588, 1594.

intoxicating liquors. 876 n.

See Intoxicating Liquors.
laundries. See Laundries.
manufactories, 918,923.

of medical men, 876.

mode of holdintj property, 880, 8'^2.

party-walls 892.

plumbers, 874.

processions, 869.

nVht to contract, 917, 918, 923 n., 928 n:

929.
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Kuyulation, riglits of persons under a

disability, 8«0, 888.

sale of food, 2ll:i, l!118 n., 211U, 2173.

sale ot milk, ^ee Milk.
steam engines, 8U-1.

truek stores, 928 n., 92U, 937, 944 n.

Ileligious tests, 1457.

Remedies. See Pkockdure.
Kemoval of cases to i'ederal Courts, 130,

317, 543.

Repealing charters, 1642, 1644.

Retroactive laws, 1433-1453, 1498, 1501,

1505, 1507 n., 1508, 1511, 1513, 1515 n.,

1517, 1523, 1524 n., 152G n., 1528-

1529, 1530, 1532, 1020.

lletrospeciive laws. .See Retroactive.
Revolution, The English, 29 n.

Rliode Island, Constitution of, 254, 1507 n.

Rights of man, 1, 30.

-See Common Right.

Riot, 2282.

Rural servitudes, 11C4, 11G7 n.

Sale of Land, 880, 882.

See Legislation.

Schools, separate, 574, 576 n.

Seashore, 690, 702.

Secession, 304.

War of, 523.

See Rebellion.

Seed grain, statutes to furnish, 1242,

1247 n.

Separate accommodations by carriers,

1981, 2101, 2103 n.

^ee Negroes.

Sepnrntinn of races in schools, cars, etc..

Tins, .'374, 570 n.

Ship Money, 17-20.

Ships, taxation of, 1327, 1?,?,?,n.

Sidewalks, 825, 828. 830 n., 831, 1309.

Sinirle tax system, constitutionality of,

1101-1194.

Situs. See Locality.

Slaughter houses, 516, 537.

Slavery. 30.'i, 473, 476, 480, 496, 509, 522.

563, 565.

power of Congress over, 486, 401, 492.

Slaves, civil status of, 473. 480, 505. 513,

1810, 1815, 1848 n., 1850, 1904, 1.368,

23.33.

effect of bringing into free States, 480,

490, 496.

political status of, 472, 505.

Social compact. See Compact.
Soldiers. 6.

civil liabilities of. See Military.

crimes by, jurisdiction. See Military.

Soldiers, who are, 2305.

Somerset Case, 500, 501 n.

South Carolina, Const, of, 418, 419.

Sovereignty, 3, 195, 212-213, 231, 244,

249, 250, 273, 288, 321.

of the States, 1867.

Sovereignty, territorial, 1912 n.

tribal, 1912 n.

Special assessments. See Assessment;
Local Assessments.

Specie contracts, 2215, 2222 n., 2225.

Specific performance, 2222.

Spirit of the Constitution, 1586.

Squirrels, ground, regulation of, 859.

Star Chamber, The, 8.

States. »S'ee PunLic Citizen; Seces-

sion ; United States ; Habeas
Corpus.

banVs, taxation of, 1.334. See Banks.
decisions, effect of on Federal courts.

See Federal Rules.
legislature, ditlerence between powers

of and those of Congress, 1190, 12.56 n.

power of suing, 1558, 1558 n., 1561,

1664, 1675.

laws of in other States, 457, 483; 1261.

whether may be sued by their own
citizens or those of other countries

and States, 289, 293, 298, 315.

taxation of instrumentalities of. See

Taxation.
Status of persons, 480, 499.

Statute of frauds, 1594.

Stay laws, 1645, 1652 n.

Steamboats, introduction of, 1794, 1799,

1819,1822.

regulation of, 1981, 2101.

Steam engines, regulation of, 864.

railways on highway, 1095, 1100, 1107-

lllf, 1115, 1119, 11.37, 1160.

Stock, taxation of, 1267 n.

Story, Com. Const
,
quoted, 2197 n.

Streets. See Highways.
cleaning required, 832.

See Sidewalks.

compensation for use of, 1279.

Stubbs, Const. Hist. Eng ,
quoted, 10.

Submerged lands, 1778.

Succession. See Taxation.

Suffrage, relation of to citizenship, 462,

511.

to Fifteenth Amendment, 462, 524,

551.

right of under Fourieenth Amendment,

4.59.

Suing a State. See State.

Summary procedure. See Taxation.
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Suspension of judicial proceedings in time

of war, 2."j58.

writ of habeas corpus in time of war,

2361.

Taking Property, 1068, 1078.

See Damage; Eminent Domain.
Taxation, 600, 615, 640, 654, 684, 737 n.,

759, 826, 833, 001, 907, 912, 964, 1172,

1190-1431, 1191, 1194, 1196, 1197,

1201 n., 1203, 1209, 1212, 1218, 1224,

1234 n., 1235, 1240 n., 1242, 1247,

1256 n., 1258, 1266 n., 1268, 1271, 1274,

1276, 1279, 1286, 1293 n., 1295 n.,

1296, 1302, 1302 n., 1304, 1307 n., 1308,

1310, 1315, 1321, 1327, 13.33 n., 1834,

1340, 1846, 1.351 n., 13-52, 1357, 13.58,

1858 n., 1363 n., 1364, 1369, 1375,

1878, 1383, 1390, 1394, 1397, 1399,

1407, 1410, 1412, 1415 n., 1416, 1419,

1422, 1523, 1526, 1531, 1623, 1656,

1657,1660, 1664, 1673, 1076 n., 1678,

1682 n., 1684, 1690, 1741, 175-3, 1772,

1808, 1826, 18-36, 1871, 1920, 1922,

1938, 194.5, 19-50, 19-53, 1957, 1989,

2013, 2022, 2028, 2033, 20-38, 20-56,

2062 n., 206-3, 2095, 2098, 2130, 2134,

2135, 2139, 2142 n., 2143, 2156.

of commerce itself, 2097, 2112 n., 2137,

21-59.

of " commodities " in Mass., 1416, 1419,

1422.

See Collateral Inheritance.
of contracts, 1347, 1351 n., 1-357, 1363 n.

of corporations, 1261, 1279.

of debts, not valid except to creditor,

1261, 1270.

direct, 1315, 1321, 1325 n., 1-375.

double, 1271 n.

eminent domain compared with, 902,

1226, 1255, 1286, 1306.

excise, 1410, 1416, 1419, 1422.

exemption from, 1190, 1191,1192, 119-3,

1218, 1223 n., 1311, 1428, 1501, 1623,

1656, 1073, 1676 n., 1678. 1682 n.,

1684, 1690, 175.3, 1772,2111 n.

of exports for purposes of revenue,

2037.

great scope of, 1190, 1199, 12-39, 1240,

1254, 1286 n., 1287, 1339, 1-340.

of gross receipts, 2142 n.

of income, 1321.

limited to property within the juris-

diction, 1261, 1267.

of mortgages, 1271 n.

of national banks, 1268, 1358.

procedure in, 603, 652, 1203.
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Taxation of railroads, in aid of, 1238, 1247,

1256 n.

of salary of State officers by United

States, 1878.

of salary of United States officers by
State, 1352.

of State banks, 1-334, 1340, 1340 n.,

1346, 1351 n., 1352, 1357.

of States, instrumentalities of, 1375,

1378.

of succession to propcrtj-, 1271, 1422.

of tonnage, 1327, 13-33 n.

See Taxation.
of travel between States, 1364, 1529.

of U. S. bank, 1340.

instrumentalities, 1352, 1358, 1358 n.,

1363 n., 1-309, 1383, 1390, 1394, 1397,

1398 n., 1399.

Telegrapli poles on highway, 1133, 1145,

1147, 1149, 1150, 1279.

Telegraphs, regulation of, 1279, 1985,

1989 n., 2095.

Territories, citizens of, 349.

power of Congress over, 350, 351,

354 n.-357, 358-866, 737.

slavery in, 486, 491, 492.

Thirteenth Amendment, 509, 521, 56-3,

571.

Tobacco, inspection of, 2120.

manufacturing in tenement house for-

bidden, 627.

Tonnage duty, 1882, 2042.

See Taxation.
Towns. See Poblic.

Trade with enemy. See Enemy.
marks, Federal regulation of, 199-3,

1997 n.

Travel. See Taxation ; Travel.
Treaty, may be abolished by later Act of

Congress, 378.

with Cliina, 863.

Indians, 583, 589, 15G1.

Treaty-making power, 87-88.

great scope of, 373 n.

Trout. See Fish.

Trusts, 2185.

Turnpikes, 1551, 16-39, 1641 n.

Unconstitutionality of Legislation,
effect of, 175.

partinl, 174.

of legislative and executive acts, not

to be passed on by courts unneces-

sarily, 172, 998.

See Administrative Rules; Construc-
tion; Reasonable Doubt; Early
Cases; Executive Acts; Legis-
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LATivE Acts ;
Legislative Power ;

Judicial Power; Original Juris-

diction ; Editor's Notes.

Uniformity. .5ee Kcgulation of Com-

merce.

United States. See Citizen of U. S.
;

E.xcLUSiVE Power; Federal Gov-

ernment ; Regulation of Com-

merce.
Articles of Confederation, 400.

Citizens of. See Citizens.

Constitution, 54, 207-212, 405.

aniendnients, 411.

application of, to aliens in U S.,.'>74.

application of, to District of Colutnbia

and Territories, 358-303, 364.

to foreign countries, 366.

nature ^of, 173, 267-270, 274, 288,

304, 319, 325, 332, 1792.

courts of, appellate jurisdiction of, 12-5,

285.

jurisdiction of, 379 n.

as turning on citizenship, 348-3.50.

removal from State courts to, 1.30.

early amendments, 2150 n.

relation of, to the States, 123, 14-3-

144, 260, 285, 302, 310, 317, 320,

335, 549, 959, 961, 1366, 2296,2209,

judicial power of, 285, 292, 310, 317,

322, .379, 379 n.

jurisdiction of, 206-379, 1810

concurrent or exclusive, 268-269,

270 n.. 33.3.

as to election of Federal officials, 326.

paramount, 268, 270, 286, 288, 291,

319, 320, .344, .376.

plen.ary, 270, 275, 277, 288, 291, 319,

.344, '370.

power of executive of, .340.

State to tax instrumentalities of,

1340, 1316, 1351 n., 1352, 1357.

1358 n., 1303 n., 1309, 1383, 1390,

1.394, 1397, 1399.

Urban servitudes, 1164, 1167 n.

Usury. See Kegulation of Interest.

Valuation, a legislative question, 1199.

Vano, Sir Henry, quoted, 23-25.

Vattel, quoted, 951.

Vermont, Const, of, 426 n.

Vested rights, 1441, 1445, 1449, 1500,

1.523, 1524 n., 1526, 1552 n., 1621,

1632.

Virginia, Const, of, 421.

Voting. See Suffrage.

War, 302, 2230, 2274, 2279, 2287, 2290,

2294, 2299, 2-305, 2316, 2.333, 2339,

2353, 28.54, 2361, 2376, 2395, 2402,

2400, 2409, 2413.

See Martial Law; Military Govern-
ment; Rebellion.

laws of, 68.

powers of Congress as to, 1790, 1805.

of the Rebellion, beginning of, 2353.

end of, 2353.

Water pipes. See Gas Pipes.

rights, 979.

Weaver's contracts, regulated, 918.

Weights and measures, 2192, 2195 n.

whether U. S. power concurrent or ex-

clusive, 2195 n.

White persons. See Negroes.
Wilson Bdl, 2123, 2190 n.

Winthrop, Military law, quoted, 2338 n.,

2374 n., 2.395 n.

Witnesses, 1517.

Women under Fourteenth amendment,
4.59.

Wood and coal. See Public, Sale by.
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and their application, meaning, and practical scope so minutely explained,

that it would be \evy difficult to suggest now any views which could be

called new, and a restatement of propositions, so often before sanc-

tioned by courts and judicial writers, is quite needless. This case is

governed hj- a few principles so well settled and understood that they

are elementary, and nothing can be added to their force or application

by illustration or extended discussion. The validity of a law is to be

determined b}' its purpose and its reasonable and practical effect and

operation, though enacted under the guise of some general power, which

the legislature ma}- lawfully exercise, but which may be and frequently

IS used in such a manner as to encroach, b}' design or otherwise, upon

the positive restraints of the Constitution. What the legislature can-

not do directly, it cannot do indirectly, as the Constitution guards as

effectually against insidious approaches as an open and direct attack.

Whenever a law deprives the owner of the beneficial use and free en-

joyment of his property, or imposes restraints upon such use and

enjoyment, that materially affect its value, without legal process or

compensation, it deprives him of his property within the meaning of

the Constitution. All that is beneficial in property arises from its use

and the fruits of that use, and whatever deprives a person of them
deprives him of all that is desirable or valuable in the title and pos-

session. It is not necessary, in order to render a statute obnoxious

to the restraints of the Constitution, that it must in terms or in eflTect

authorize an actual physical taking of the propertj- or the thing itself,

so long as it affects its free use and enjoyment, or the power of dispo-

sition at the will of the owner. Though the police and other powers

of government may sometimes incidentall}' affect property' rights, ac-

cording to established usages and recognized principles familiar to

courts, 3-et even these powers are not without limitations, as the}- can

be exercised only to promote the public good, and are alwa3's subject

to judicial scrutin}', ( Wyneharner v. People, 13 N. Y. 378 ; People v.

Budcl, 117 Id. 1 ; Gilman v. Tucker, 128 Id. 190; Peoiyle ex rel. v.

Alhertaon, 55 Id. 50 ; In re Jacobs, 98 Id. 98 ; People ex rel. v. OtU,
90 Id. 48 ; People v. Gillson, 109 Id. 389 ; Muvn v. Illinois, 94 U. S.

141 ; Henderson v. Mayor, etc.. 92 Id. 259 ; Id. p. 275 ; Brimmer v.

Rehman, 138 Id. 78 ; Chicago, etc. v. Minnesota, 134 Id. 418 ; Bohan
V. Port Jervis G. L. Co., 122 N. Y. 18 ; Cooley on Con. Lim. [6th ed.]

207, 670.)

As the plaintiff in the case at bar was virtuall}- deprived of the right

to build upon his lot by the statute in question, and as this circumstance

obviously impaired its value and interfered with his power of disposi-

tion, it was to that extent void as to him. and created no encumbrance
upon it. It follows that the judgment of the General Term was correct

in its result, though we have not been able to concur in the grounds

upon which it was made, and in affirming its action, we have preferred

to place our reasons upon other grounds. The judgment should be

affirmed. All concur. Judgment affirmed.

END OF VOL. I.





I

CASES ON CONSTITUTIONAL LAW.

Part III. (Continued).

VOL. II.— 1



PAllT IIL

( Continued. )

CHAPTER VII.

TAXATION.

"The power to impose taxes is one so unlimited in force and so

searching in extent, that the courts scarcely venture to declare that it is

subject to any restrictions whatever, except such as rest in the discre-

tion of the authority which exercises it. It reaches to every trade or

occupation; to every object of industry, use, or enjo3Miient ; to ever}'

species of possession ; and it imposes a burden whicli, in case of failure

to discharge it, may be followed by seizure and sale or confiscation of

propert}'. No attribute of sovereignty is more pervading, and at no

point does the power of the government affect more constantl}- and

intimately all the relations of life than through the exactions made
under it.

" Taxes are defined to be burdens or charges imposed by the legisla-

tive power upon persons or propert}', to raise monej' for public pur-

poses. The power to tax rests upon necessity', and is inherent in every

sovereignty. The legislature of every free State will possess it under

the general grant of legislative power, whether particularly' specified in

the Constitution among the powers to be exercised by it or not. . . .

" Having thus indicated the extent of the taxing power, it is neces-

sar\' to add that certain elements are essential in all taxation, and that

it will not follow as of course, because the power is so vast, that every-

thing which may be done under pretence of its exercise will leave the

citizen without redress, even though there be no conflict with express

constitutional inhibitions. Everything that may be done under the

name of taxation is not necessarily a tax ; and it ma}' happen that an

oppressive burden imposed by the government, when it comes to be care-

fully scrutinized, will prove, instead of a tax, to be an unlawful confis-

cation of property, unwarranted b}' an}' principle of constitutional

government." — Cooley, Const. Lim. 6 ed. 587 (1890).^

In People v. Com'rs, 4 Wall. 244, 256 (18GC), Nelson, J., for the

court, said : " It is known as sound policy that, in every well-regulated

1 " Primarily, the determination of what is a piihlic purpose belongs to the legisla-

ture, and its action is snhject to no review or restraint so long as it is not manifestly

colorable. All oases of douht must he solved in favor of the validity of legislative

actions, for the obvious reason that the question is legislative, and only becomes judicial

when there is a plain excess of legislative authority. A court can only arrest the pro-

ceedings, and declare a levy void, when the absence of public interest in the purpose

for which the funds are to he raised is so clear and pal])able as to be perceptible to

any mind at first blush."— Cooley, Princ. Const. Law, 2d ed. 57 (1891).— Ed.
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PREFACE.

Tn preparing this book I have had chiefly in mind the wants

of my own classes at the Harvard Law School ; ot" these and

students elsewhere who follow similar methods of study. I should

have been glad to make it more serviceable to others by intro-

ducing headnotes, were this consistent, in my opinion, with its

best usefulness for the main purpose in hand.

It is nearly a year now since the first part of the book appeared.

I am led to hope that the completed work may help to promote a

deeper, more systematic, and exacter study of this most interesting

and important subject, too much neglected by the profession.

It appears to me that what scientific men call the genetic method

of study, which allows one to see the topic grow and develop

under his eye, — a thing always grateful and stimulating to the

human faculties, as if they were called home to some native and

congenial field, — is one peculiarly suited to the subject of Con-

stitutional Law. For, while this is a body of law^— of law in a

strict sense, as distinguished from constitutional history, politics,

or literature, since it deals with the principles and rules which
courts apply in deciding litigated cases ; and while, therefore, it

is an exact and technical subject
;

yet it has that quality which
Phillipps, the writer on Evidence, alluded to when he said, in

speaking of the State Trials, that "The study of the law is en-

nobled by an alliance with history." The study of Constitutional

Law is allied not merely with history, but with statecraft, and
with the political problems of our great and complex national life.

In this wide and novel field of labor our judges have been

pioneers. There have been men among them, like Marshall,

Shaw, and Ruffin, who were sensible of the true nature of their

work and of the large method of treatment which it required,

who perceived that our constitutions had made them, in a limited

and secondary way, but yet a real one, coadjutors with the
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Other departments in the business of government; but many

have fallen short of the requirements of so great a function.

Even under the most favorable circumstances, in dealing with

such a subject as this, results must often be tentative and tem-

porary. Views that seem adequate at the time, are announced,

applied, and developed; and yet, by and by, almost unperceived,

they melt away in the light of later experience, and other doc-

trines take their place.

Nothinsf else can brin^c home to a student the existence and the

nature of this process, tiie large scope of the questions presented,

and the true limitations of the legal principles that govern them,

with anything like the freshness, precision, and force, and I might

add also the fascination, which accompany the orderly tracing of

these things in the cases.

I find a pleasure in thinking that these volumes are appearing

in the twenty-fifth anniversary year of the accession of Dean

Langdell to his chair as a professor at the Harvard Law School.

The method of legal study with which his name is associated, re-

garded as a mere mode of investigation, was indeed no novelty

at all ; lawyers have always known well enough the necessity

of following it in working out their problems. But Dean

Langdell, early in life, had the sagacity to apply it in his own

self-instruction in law, and in his greatly valued help of fellow-

students ; and when he came back to the school as a professor,

he had the courage and the foresight to introduce here the same

method of study, and to lay down for himself a mode of instruc-

tion which rigoiously drove his pupils to adopt it.

Of teaching thei-e has never been at this school any prescribed

method. There never can be, in any place where tlie best work

is sought for. Every teacher, as I have said elsewhere, " in law, as

in other things, has his own methods, determined by his own

gifts or lack of gifts, — methods as incommunicable as his tem-

perament, his looks, or his manners." But as to modes of study,

a very different matter. Dean Langdell's associates have all come

to agree with him, where they have ever differed, in thinking,

so far at least as our system of law is concerned, that there is

no method of preparatory study so good as the one with which his

name is so honorably connected, — that of studying cases, care-

fully chosen and arranged so as to present the development of

principles. Doubtless, the mode of study must greatly affect

I



PREFACE. Vli

the mode of teaching ; if students are to prepare themselves by

studying cases, their teachers also must study them. And, more-

over, while good teaching will differ widely in its methods, there

is at least one thing in which all good teaching will be alike ; no

teaching is good which does not rouse and " dephlegmatize " the

students, — to borrow an expression attributed to Novalis, —
which does not engage as its allies, their awakened, sympathetic,

and co-operating faculties. As helping to that, as tending to secure

for an instructor this chief element of success, I do not think

that there is or can be any method of study which is comparable

witli the one in question.

In order to keep this collection within the compass of two vol-

umes and yet do anything like justice to the subject, I have selected

only the leading titles, and have given to these a fairly full treat-

ment, choosing as the text, for obvious reasons, so far as practi-

cable, the decisions of the Supreme Court of the United States.

I have preferred to make the two volumes as large as they could

well be, with any regard to convenient use, and to pack them

closely, rather than to take the much easier course of letting the

work run over into three or four volumes. In doing tliis, it has

been necessary, almost always, to omit the arguments of counsel.

Other omissions are mentioned or sufficiently indicated.

JAMES BRADLEY THAYER.

Law School of Harvard University.

March 12, 1895.
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