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FEDERAL ELECTION COMMISSION 
[Notice 1976-12] 

OPINION OF COUNSEL 

The Federal Election Commission an¬ 
nounces the publication today of Opinion 
of Counsel 1975-14. This Is in response 
to inquiries by a party who does not have 
standing under the Federal Election 
Campaign Act of 1971, as amended (“the 
Act”), to request an Advisory Opinion, 
but whose inquiries are so significant as 
to warrant the issuance of an Opinicm of 
Counsel. It should be emphasized that 
this opinion reflects only the current 
view of the Office of the General Counsel 
with respect to the issues in question and 
that there is no presumption of com¬ 
pliance (see 2 U.S.C. 437f (b)) in connec¬ 
tion wltii tills opinion. The Commission 
has noted this opinion without objection. 

This opinion is published in order to 
assure the widest publication and dis¬ 
semination of the views of the Commis¬ 
sion’s Office of the General Counsel. It 
Is the view of the Commission that any 
person who has a further question as to 
whether a particular state election stat¬ 
ute has been preempted by the Act, 
should directly request guidance from the 
Secretary of State or other appropriate 
election official of that state. Each Secre¬ 
tary of State or other appropriate elec¬ 
tion official is requested to consider all 
preemption inquiries in light of the legis¬ 
lative history, rules, holdings, and statu¬ 
tory appendix which appear in OC 1975- 
14. If a Secretary of State, other appro¬ 
priate electiMi official, or any other per¬ 
son desires additional assistance on a 
matter concerning the preonption of 
State election law, he or she may write 
the Office of the General Coimsel, Fed¬ 
eral Election Commission, 1325 K Street, 
NW., Washington. D.C. 20463; or tele¬ 
phone (202) 382-3153. 
Mr. W. Nokman Ouason, 
Director, Massachusetts Office o/ Campaign 

and Political Finance, 
Eight Beacon Street 

Boston, Massachusetts 02108. 
Dear Mr. Oleason: This is In response to 

yoxir request toe an advisory (pinion as to 
whether the provlsloDs of Chapter 55 of the 
Massachusetts General Laws (hereinafter 
"Chapter 66”) were preempted by he Federal 
Election Campaign Act of 1971, as amended, 
and the appUcable parts of Title 18 of the 
United States Code (hereinafter “the Act"); 
and whether the Federal requirement that a 
duplicate of the Federal reports be filed with 
the Secretary of the Commonwealth, fuUy 
discharges the reporting requirements for 
Federal candidates and their committees. I 
apologize for the delay In supplying these 
answers, which has resulted In part from the 
significance and sensitivity of the Issues men¬ 
tioned In your correspondence. The Commis¬ 
sion continues to labor under a serious back¬ 
log of similarly Important Inquiries, but we 
are mstklng every effort to meet the public’s 
need for Information as expeditiously as 
possible. 

This response to your request Is In the 
form of an opinion of counsel since the 
Massachusetts Office of Campaign and Politi¬ 
cal Finance does not have standing to receive 
an advisory opinion under 2 UA.C. 437f. 

A. General Federal Authority to preempt 
State Law. Yon first ask whether provisions 
of Chester 65. under which candidates for 

Federal office and committees organized In 
their behaUf are regulated as to their report¬ 
ing requirements, committee organizational 
requirements, and contribution and expend¬ 
iture limits, have been preempted by the Act. 
It Is provided In the Constitution of the 
United States In Article VI, clause 2, that 
“[t]hls Constitution, and the Laws of the 
United States which shall be made In Pursu¬ 
ance thereof; • • • shall be the supreme Law 
of the Land; and the Judges In every State 
shall be bound thereby, any Thing In the 
Constitution or Laws of any State to the 
Contrary notwithstanding.” This clause re¬ 
quires that where there Is a clear collision 
between State and Federal law, or a conflict 
between Federal law and the application-of 
an otherwise valid State enactment. Federal 
law will prevail. "Hamm v. City of Rock Hill,” 
379 U.S. 306, 311-312 (1964). However, it Is 
the established policy of both State and Fed¬ 
eral governments to treat possible conflicts 
between their powers In such a manner as 
to produce as little conflict and friction 
as possible. “Bute v. People of State of Il¬ 
linois,” 333 U.S.C. 640, 658-669 (1948). Thus, 
It will not be presumed that a Federal statute 
was Intended to supersede the exercise of a 

' given power by a State unless there Is a clear 
manifestation of Intention to do so, since the 
exercise of Federal supremacy will not lightly 
be presumed. "Schwartz v. State of Texas”, 
344 U.S.C. 199, 202-203 (1952). To determine 
whether a State law violates the supremacy 
clause of the Constitution because of the 
existence of a Federal law in the same field 
Involves a determination of the purpose of 
the respective laws, whether such purposes 
are In conflict, and whether the Federal au¬ 
thority intended to preempt the field. “.As¬ 
sociated Gen. Contractors of Mass., Inc. v. 
Altshuler,” 361 F. Supp. 1293, 1300 (Mass., 
1978) .1 

I am well aware that It Is primarily the 
respoiuilbillty of the Judiciary to determine 
whether a sufficient conflict exists between 
a State and Federal statute as to necessitate 
the exercise of Federal preemption. However, 
as Chapter 56 provides for Its own preemp¬ 
tion In certain cases’ and as you’ and the 
Massachusetts Attorney General * agree that 

’ It may be argued that there Is a "perva¬ 
sive national Interest In the selection of 
candidates for national office • • • [which] 
Is greater than any interest of an Individual 
State,” Cousins v. Wigoda,-U.S.-, 95 
S. Ct. 541, 649 (1975). and th\is the summary 
preemption of any State statute which im¬ 
pinges on Federal elections Is authorized in 
order to prevMit the placing of an Inordinate 
burden on the political process. Such a view 
may have been applied In Katzenbach v. 
Morgan, 384 UB. 641, 647 (1966). But see 53 
Texas L. Rev. 934, 944 (1976) In which this 
proposition Is declared to be merely over¬ 
board dicta. 

’It Is iMTovlded in section 4 of Chapter 55 
that "[c]andldates for nomination or elec¬ 
tion to the senate or house of representatives 
of the United States shall not be subject 
to the provisions of this chapter insofar as 
they may conflict with federal law.” I note 
that this section does not provide for Federal 
preemptlmx of state statutes for candidates 
for Pre^dent, Vice President, and delegates 
to national political party conventions. 

’Letters from W. Norman Gleason, Direc¬ 
tor of the Massachusetts Office of Campaign 
and Political Finance, to Federal Election 
Commission, May 7,1976 and August 12,1976. 

’Letter from Francis X. Bellottl, Massa¬ 
chusetts Attorney General to W. Norman 
Gleason, Director of the Massachusetts Of¬ 
fice of Campaign and Political Finance, 
June 23, 1976, on file at the Federal Election 
Commission. 

The Attorney General states on page 3 
of his letter. In pertinent part: 

both the Act and Chapter 55 are Intended 
to provide for disclos\ire and limitations upon 
contributions and expendltvires In connec¬ 
tion with elections, that the Act and Chap¬ 
ter 55 conflict with regard to Federal elec¬ 
tions, and that the Federal authority is In¬ 
tended to preempt the field; I believe that 
It Is appropriate for me to render an opinion 
in this case as your Inquiry Is In fact solely 
concerned with which provisions of Chapter 
55 are preempted by the Act. 

B. Provisions of Chapter 55 which are pre¬ 
empted by the Act. In general, reference 
should be made to 2 U.S.C. 453 which states 
that; 

“[t]he provisions of this Act, and rules pre¬ 
scribed under this Act, supersede and pre¬ 
empt any provision of State law with respect 
to election to Federal office.” 

The scope of congressional intent with re¬ 
gard to this section is stated in the House 
Report of the Conunlttee on Conference on 
the Federal Election Campaign Act Amend¬ 
ments of 1974 (Report No. 93-1438, 93d 
Cong., 2d Sess., lOO-lOl, 1974), where the 
Committee states that: 

“[l]t is clear that the Federal law occupies 
the field with respect to reporting and dis¬ 
closure of political contributions to and ex¬ 
penditures by Federal candidates and i)oll- 
tlcal committees, but does not affect State 
laws as to the manner of qualifying as a can¬ 
didate, or the dates and places of elections.” 

Similarly, It Is provided In the note to 18 
U.S.C. 591 (which is derived from section 104 
(a) of the Federal Election Campaign Act 
Amendments of 1974, Pub. L. 93-443, 93d 
Cong., 2d Sess.) that: 

“(tjho provisions of chapter 29 of title 18. 
United States Code, relating to elections and 
political activities, supersede and preempt 
any provision of State law with respect to 
election to Federal office.” 

The Intent of this provision, as stated in the 
House Report, supra., at 69, 1» that: 

“[t]he provisions of the conference substi¬ 
tute make It clear that the Federal law occu¬ 
pies the field with respect to criminal sanc¬ 
tions relating to limitations on campaign ex¬ 
penditures, the sources of campaig;n f\mds in 
Federal races, the conduct of Federal cam¬ 
paigns, and similar offenses, but does not 
affect the States’ rights to prohibit false reg¬ 
istration. voting fraud, theft of ballots, and 
similar offenses under State law.” ’ 

“• • • I conclude, therefore, that ex¬ 
cept for those matters referred to in the 
Conference Reptort, e.g. voting fraud, the 
State has no authority to regulate the con¬ 
duct of Federal campaigns and elections. 

“With respect to your second question, 
I conclude that Federal candidates satisfy 
the provision of the Federal Election Cam¬ 
paign Act if they file duplicate forms with 
the Secretary of State, as required by 2 
US.C. 1489. • • • 

’Ihe Intent of these provisions was fur¬ 
ther elaborated in the Report of the Commit¬ 
tee on House Administration on H.R. 16090 
(House Report No. 93-1239, 93d Congress, 2d 
Sees., 10, 1974) where the Committee states: 

“• • * It Is the Intent of the committee 
to make certain that the Federal law is con¬ 
strued to occupy the field with respect to 
elections to Federal office and that the Fed¬ 
eral law will be the sole authority under 
which such elections will be regulated. Under 
the 1971 Act, provision was made for filing 
Fedwal reports with State officials and the 
supervfiory officers were required to cooper¬ 
ate with, and to encoiu^e. State officials to 
accept Federal reports In satisfaction of State 
reporting'requlrements. The provision requir¬ 
ing filing of Federal reports with State offi¬ 
cials Is retained, but the provision relating to 
encoiuwglng State officials to accept Federal 
reports to satisfy State reporting requlre- 
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The Conference substitute, which became 
the enacted version of 2 U.S.C. 453 and sec¬ 
tion 104(a) of Pub. L. 03-443, Is Identical to 
the coverage of the original House amend¬ 
ment. House Report of the Committee on 
Conference on the Federal Election Campaign 
Act Amendments of 1974, Report No. 93-1438, 
93d Cong., 2d Sess., 69, 100 (1974). 

Thus, In light of the scope of Chapter 55 as 
revised by the 1975 session of the Massachu¬ 
setts General Court, and the effect of 2 ITH.C. 
453 and the note to 18 UH.C. 591, It Is my 
opinion that 1-10, 18-25, 28-31, 32 In part* 
and 34-42 of Chapter 55^ conflict with the 
provisions of the Act and I suggest that you 
treat these sections as preempted and un¬ 
enforceable with respect to all candidates 
for Federal office, or political committees to 
the extent that such committees' activities 
relate to Federal candidates and a Federal 
election. Of course, there are a number of 
other provisions In Chapter 55 which do not 
generally relate to elections for Federal (ffBce. 

C. Statements filed tcith State Officials. 
You further ask in your letter whether the 
Federal requirement that a duplicate of the 
Federal reports be filed with the Secretary of 
the Commonwealth of Massachusetts, fully 
discharges the reporting requirements of 
Federal candidates and committees. Since 
the Act clearly supersedes and preempts any 
State reporting requirements (see House 
Conference Report, supra, at 100-101), Fed- 

ments Is deleted. Under this legislation, Fed¬ 
eral reporting requirements will be the only 
reporting requirements and copies of the 
Federal reports must be filed with appropri¬ 
ate State officials. The Committee also feels 
that there can be no question with respect to 
preemption of locals laws. Since the commit¬ 
tee has provided that the Federal law super¬ 
sede and preempt any law enacted by a State, 
the Federal law will also supersede and pre¬ 
empt any law enacted by a political subdi¬ 
vision of a State. 

“The other preemption provision was added 
to title I of the bill, relating to amendments 
to the criminal code. This was done to make 
it clear that the Federal law is Intended to 
be the sole source of criminal sanctions for 
offenses involving political activities in con¬ 
nection with Federal elections." 

* One part of Chapter 55 which I believe 
has not been preempted by the Act and is 
specifically applicable to the actions of a 
candidate for Federal office, is the part of 
section 32 which reads: 

“A candidate shall be deemed to have 
committed a corrupt practice who commits 
any of the following offenses: • • • 

Any candidate fraudulent and willfully 
obstructing and delaying a voter, interfering 
with, hindering or preventing an election 
officer from performing his duties, forging an 
endorsement upon, altering, destroying or de¬ 
facing a ballot tampering with or injurying 
or attempting to injure any voting machine 
or ballot box to be used or being used in a 
primary or election, or preventing or at¬ 
tempting to injure any voting machine or 
ballot box to be used or being used in a pri¬ 
mary or election, or preventing or attempt¬ 

ing to prevent the correct operation of such 

machine or box.” 
' 1 have not set out the substance of these 

sectloits in this letter because you obviously 
are conversant with them. However, because 

this letter is available to the public and may 

be used for guidance in other jurisdictions, I 
have taken the liberty of attaching an ap¬ 
pendix which briefiy summarizes all of the 

provlsioirs of Chapter 55. This attachment 
also will be available to the public. 

eral candidates and political committees are 
governed solely by the Act. Thus, the filing 
of a duplicate report with the Secretary of 
the Commonwealth does fully discharge the 
reporting obligations of Federal candidates 
and coir^ttees, regardless of any conflict¬ 
ing or different State statutory provisions. 
The Act does provide that “[a] copy of each 
statement required to be filed with the 
Commission • • • shall be filed with the 
Secretary of State (or, if there is no office of 
Secretary of State, the equivalent State of¬ 
ficer) of the appropriate State.” 2 UJ3.C. 
439(a). These statements shall be preserved 
by the Secretary of State and be available for 
public inspection, and copying. 2 U.S.C. 439 
(b). Thus any State agency with a need to 
examine these reports would have ready ac¬ 
cess to them. 

I hope that my views will be of assistance 
in your administration of Chapter 55. 

This letter is to be regarded as an opinion 
of counsel which the Commission has noted 
without objection. 

John G. Murphy, Jr., 
General Counsel. 

Appendix to OC 1975-14 

As revised by the 1975 session of the Mas¬ 
sachusetts General Court (the Massachusetts 
legislature). Chapter 55 of the Massachu¬ 
setts General Laws generally provides in: 

§ 1 For various definitions of “contribu¬ 
tion,” “election,” “expenditure,” “political 
committee,” and that “candidate” be de¬ 
fined to mean any individual who seeks 
nomination or election to public office; 

§ 2 For requirements for the contents of 
the reports to be kept by a candidate; 

S 3 That a Massachusetts campaign and 
political finance commission shall administer 
the provisions of Chapter 55, and establishes 
its powers and duties; 

§ 4 That political committees principally 
organized and operated in Massachusetts in 
behalf of candidates for president and vice 
president, are subject to the provisions of 
Chapter 55, and allows the director of the 
Commission to dissolve a political committee 
organized or operating principally in Mas- 
sachusetts on behalf of a candidate for pres¬ 
ident and vice president of the United 
States, if the cemdldate does not consent to 
the formation of such a conunittee; 

$ 5 For the requirements of a statement 
of organization which is to be filed by a po¬ 
litical committee; 

§ 6 For restricting the purposes for which 
political committees may exxiend campaign 
money; 

5 7 That no person shall make any ex¬ 
penditures except as provided in Chapter 55, 
limits the amounts that may be contributed 
by an individual to a candidate or political 
committee, and provides a procedure for the 
payment of services rendered and goods sold; 

§ 8 For a prohibition on contributions or 
expenditures by certain types of corporations 
for the purposes of infiuencing the election 
of any person, the Interests of any political 
party, or the vote on any question submitted 
to the voters, except when the question ma¬ 
terially affects the corporation; 

S 9 That contributions in excess of a cer¬ 
tain amount must be made by check; 

§ 10 That the origins of contributions 
may not be distinguished; 

§ 11 That the solicitation of money from 
a candidate for advertising gratuities, dona¬ 
tions, tickets, programs and the like, are pro¬ 
hibited; 

{ 12 That political committees are pro¬ 
hibited from demanding or soliciting money 
for nomination pcqiers; 

S 13 That a State or local employee, who 
is other than an elected officer, is prohibited 
from soliciting or receiving money ftw politi¬ 
cal campcdgn purpoaee; 

S 14 That solicitation by appointed offi¬ 
cers or employees of contributions in a State 
or local public building is prohibited; 

§ 15 That the giving of money by a State 
or local official for the promotion of a po¬ 
litical object is prohibited; 

§ 16 That persons in public service are 
under no obligation to contribute to a polit¬ 
ical fundraiser or provide any political serv¬ 
ice; 

§ 17 That the taking of favorable or hos¬ 
tile job action by a State or local officer or 
employee against a State or local employee 
because of his making or failing to make a 
contribution, is prohibited; 

§ 18 For the filing of reports of contri¬ 
butions received and expenditures made, and 
specifies the contents of these reports; 

i 19 That a campaign depository must 
be designated and appropriately reported by 
candidates, including candidates for Federal 
office, and also regulates deposits to and ex¬ 
penditures from the depository; 

I 20 For limits on the amounts that may 
be expended by a candidate for campaign 
media expenses, but excludes candidates for 
U.S. Senate and Congress; 

S 21 For reporting by media agencies as 
to accounts; 

§ 22 For reporting by a corporation which 
has made a contribution or expended money 
to Infiuence a voter or question which ma¬ 
terially affects the business of the corpora¬ 
tion; 

§ 23 That agents of a political committee 
are required to give a detailed accounting to 
the treasurer of the committee; 

$ 24 For the filing location of statements; 
S 25 That the director of the Massachu¬ 

setts campaign and political financing com¬ 
mission is to retain for a certain time, re¬ 
ports filed in his office; 

§ 26 That a city or town clerk is to retain 
for a certain time, reports filed with them: 

§ 27 That the direction of the Massachu¬ 
setts campaign and political finance com¬ 
mission shall make available appropriate 
forms to city and tovm clerks, and the di¬ 
rector also shall make available to candi¬ 
dates, political committees, and appropriate 
clerks a summary of Chapter 55; 

i 28 For inspection by an appropriate 
public official of the reports filed with the 
Massachusetts campaign and political financ¬ 
ing commission, and notice to delinquent 
filers; 

$ 29 For notification of the Massachusetts 
attorney general in the case of a failure to 
file, and also provides for appropriate civil 
proceedings; 

§ 30—That the courts may compel a per¬ 
son to file a report; 

I 31 For immunity of witnesses in cases 
involving an alleged violation of Chapter 55; 

§ 32 For a general description of what 
constitutes a corrupt practice by a can¬ 
didate; 

$ 33 For a procediure for bringing an elec¬ 
tion petition if a corrupt practice is believed 
to have occurred, but excluding candidates 
for Congress; 

S 34 That Chapter 55 generally applies to 
all public elections; and 

I 35-42 For inquests in the case of viola¬ 
tions of Chapter 55, and for the conduct of 
the inquests. 

Dated: January 21,1976. 

Neh. Staebler, 
Vice Chainnan for the 

Federal Election Commission. 
[FR Doc.76-2332 Filed l-26-76;8:45 am] 
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