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DIGEST OF DECISIONS

DJ INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME

and craccrr courts, and in the state

SUPREME COURTS.

From certified transcripts in our possession.

BUILDER'S RISK.

§ 1. Fire.—Construction of.—Held, that the condition called

a " builder's risk " must receive a reasonable construction, and

one not repugnant to the nature and purpose of the contract, nor

inconsistent with the due and customary use and enjoyment of

the property.

James vs. Lycoming Ins. Co.

Bep'd Journ, p. 9. V. 8. 0. 0. Mia.

CONSTRUCTION.

§ 2. FmE.—" Nosciiur a Sociis."—Held, that the application

of this maxim is not conclusive, but it has its force and signifi-



4 [Jan.,Digest of Decisions.

cance where every other word used in the proviso designates the

v means by which a fire may happen for which the company will

not be liable, and expresses clearly what is unlawful and em

ployed to disregard or subvert the laws of the government.

Boon vs. jElna Ins. Co

\ Bep'd JourT, p. n. V. 8. C. C. Com.

INTEREST ON PREMIUM NOTES.

'. j .

§ 3. Life.—Failure to pay Interest on Premium Notes does

not forfeit a Life Poliq/.—A ten year life policy was issued con

taining these conditions : That if the insured- failed to make

any of the subsequent payments, such default should not work a

forfeiture of the policy, but that the sum insured should be com

muted or reduced to a paid-up policy of such proportional part

of the whole amount as the number of premiums bore to the

number required, and also, if the interest on the premium notes

was not paid annually in advance, this default should work a

forfeiture of the paid-up policy. Three annual payments were

made, and a paid-up policy for $3,000 was issued. Insured

failed to pay the interest, amounting to $49.04, on these notes,

and died a few months after. It was shown on trial that there

was a cash dividend due the insured of $42.07, thus reducing the

debt of the insured to $6.97. Defendant refused to pay the pol

icy of $3,000, alleging that it had lapsed by the non-payment of

the interest due. Held, that the exact conditions of the policy

in respect to forfeiture by the nou-payment of premiums, have

uniformly been enforced by the courts. Such forfeiture is not

considered as being in the nature of a penalty, but that in agree

ments of this kind time is of the essence of the contract. The

privilege of keeping the policy in force, or of abandoning it, lies

with the insurer, and the failure to pay the notes when required

by the company will work a forfeiture of the policy. Held, that

the annual interest due on these premium notes or loans was not

an annual premium, for the non-payment of which the paid-up

policy could be forfeited, but that the company was bound to

look to the insured for the payment of the interest as though he

was a stranger to the contract of insurance. The ultimate pay
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menfc of the policy was hypothecated or pledged to the payment

of this interest, and became a collateral security for it.

Grigsby vs. St. Louis Mutual Life Ins. Co.

Rep'd Jour'], p. 52. Kah. C. A. .

MILITARY POWEB.

§ 4. Fire.—Military and Usurped Power does not include the

Lawful Acts of the Government in maintaining its Authority.—The

policy was issued on the store of the plaintiff in Glasgow, Mis

souri. At the time of the fire the city was occupied by the Fed

eral troops as a military post, but was surrounded and attacked

by a superior force of the Confederate army. In order to pre

vent the military stores of the Federal army from falling into

the hands of the enemy, who were gaining possession of the

place, the Federal commander ordered the City Hall to be iset

on fire ; and the flames from it, through two other intermediate

buildings, were communicated to the store of the plaintiffs,

which was consumed, including the goods insured by the defend

ant's policy. The policy contained the agreement that " the

company shall not be liable to make good any loss or damage by

fire which may happen or take place by means of any invasion,

insurrection, riot, or civil commotion, or any military or usurped

power." Held, that the fire was not the act of the rebels, nor

was there any ground of inference that the property would have

been burned by them if they had been allowed to capture it.

The burning of the City Hall was a lawful discretionary act on

the part of the United States, and not the physical result of any

agency of the rebels, but was an act which they would have pre

vented if they could. '

Military Necessity.—The military necessity was the motive for

burning the City Hall, which was done in the exercise of milita

ry discretion. This was the efficient means of the fire, which

intervened between the acts of the rebels and the fire itself, and

without which the fire would not have happened. There was

here the intervention of a new affirmative power or force, other

than the acts of the rebels, and was the actual means by which

the fire happened.

Insurance Co. vs. Tweed, 7 Wallace, 52.
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" Military or Usurped Poiocr."—The word " military " in the

proviso had no reference to the lawful acts of the military power

of the government while attempting to suppress an invasion or

rebellion. The term " military or usurped power " is limited to

the interference with the public safety by organized force from

abroad, or domestic rebellion culminating in actual or formal

usurpation of governmental authority, and hostile to the lawful

government, and has no reference to the lawful acts of the gov

ernment in putting down rebellion or preserving the public

peace.

Ellis on Insurance, p. 41 ; Marshall on Insurance, p. 791 ; Drinkwater

vs. London Assurance Corporation, 2 Wilson, 363 ; City Fire Ins. Co. vs.

Corlies, 21 Wend., 367 ; Sprull vs. North Carolina Ins. Co., 1 Jones, N.

Car. Law R, 126.

Boon vs. JElna Ins. Co.

-II

provisos

§ 5. Fire.—Force of Provisos and Exceptions.—Held, tha$

all limitations of the contract of insurance by provisos and ex

ceptions, should be made in clear and unmistakable terms, so as

not to mislead the insured, who has a right to expect a construc

tion favorable to himself where the terms will rationally permit

it. Where the words of a proviso are capable of more than' one

construction, that one should be adopted which is most strongly

against the party whose language is to be interpreted, and all

exceptions should clearly withdraw the case from the general

and positive agreement, in order to be binding.

Boon vs. uEtna Ins. Co.

-11

REPAIRS.

% 6. Fire.—Necessary and Reasonable Repairs, without No

tice to the Company, do not vitiate the Policy.—The agreed state

ment of facts showed that the boiler and machinery were cracked

and in a dangerous condition ; that the safety of the property

required that both should be repaired or that new ones should

be put in their place ; that steam was used in the premises both

for heating the same and for washing wool ; that the quantity of
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steam was not increased by replacing the old boiler with a new

one ; that the new structure erected to cover the new boiler and

fireplace was reasonable, necessary, and proper ; that the work

did not interrupt the use of the mill while it was being done ;

that the fire was not caused by the changes or repairs, and that

the risk was not increased thereby. Held, that the repairs were

indispensably necessary to remedy the defects in the machinery,

that such buildings and machinery are liable to wear out or get

out of repair, and that it is for the interest of the insurer and

insured that defects which endanger the safety of the property

should be repaired, and thus remove the danger of loss. Held,

that the alteration made by erecting a new structure to cover the

new boiler and fireplace was not a greater change in the premises

than the law of insurance would allow, as it was reasonable, ne

cessary and( proper.

Stokes, appl't, vs. Cox, 1 Hurls. & Nor., 540 ; Baxendale et al. vs. Har

vey, 4 Hurls. & Nor., 444.

Held, that it is necessary to give notice to the company of re

pairs and alterations of the premises only in the event of an in

crease of risk, and where there is no increase of risk it is not

necessaiy.

Stokes, appl't, vs. Cox, 1 Hurls. & Nor., 540.

Held, that the insured was not prohibited from remedying de

fects in the premises or machinery insured, which arose subse

quently to the granting of the policy, without his fault, or which

were wholly unknown to him at the time, provided such defects

were of a character to endanger the safety of the property in

sured, or to render the same untenantable and unsafe, and unfit

to be occupied for the purposes and uses described in the polioy,

unless it appeared that the repairs were unseasonable and in

creased the risk, or that the fire was owing to the repairs.

Jamet vs. Lycoming Ins. Co.

-41.

WARRANTY.

§ 7. FntE.—Promissory and affirmative Warranties—Con

struction of.—Held, that a literal compliance with conditions sub

sequent, or promissory warranties, is not always possible. They
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must not be inconsistent with the doe and customary use and

enjoyment of the property, and must receive a reasonable con

struction, unless they are expressed in such clear and unambi

guous terms as to amount to conditions precedent. Affirmative

warranties are usually positive representations in the policy of

the existence of some state of things at the time, or previous to

the time of making the policy, and unless they are true, whether

material to the risk or not, the policy is vitiated. The insured

is held only to a substantial compliance with a condition prece

dent, as this cannot be extended by construction to include what

is not necessarily implied in its terms.

Newcastle vs. McMorran, 3 Dow. Pari. Cas., 262 ; Biscard vs. Shepherd,

12 Moore, P. 0., 475; Marsh on Ins., 346; 1 Arnold on Ins., (2nd ed.,)

680 ; Houghton vs. Fire Ins. Co., 8 Met., 125 ; Fire Ins. Co. vs. Eddy, 49

I1l., 106; 1 Pars, on M- Ins., 423 ; Daniels vs. Hudson R. Ins. Co., 12

Cush., 416; Paul vs. People's Ins. Co., 6 Gray, 185 ; Columbian Ins. Co.

vs. Lawrence, 2 Pet., 23 ; Angell onL. & F. Ins., sec. 153 ; Gillott vs. Ins.

Co., 8 R. L, 292 ; Turley vs. North Am. Ins. Co., 25 Wend., 374 ; Flan

ders on Fire Ins., 205 ; Mayall vs. Mitford, 6 Ad. k ELl., 670 ; Shaw vs.

Eobberds, 6 ib., 75 ; Whitehead vs. Price, 2 0. M. & B., 447 ; Bunyan on

F. Ins., 65 ; 1 Phillips on Ins., (4th ed.,) seo. 872.

James vs. Lycoming Ins. Co.



REPORT OF DECISIONS

RENDERED IN INSURANCE CASES, IN THE UNITED STATES

SUPREME AND CIRCUIT COURTS, AND IN THE

STATE SUPREME COURTS.

From certified transcripls in our possession.

CIKCUIT COURT OF THE UNITED STATES.

DISTRICT OF MASSACHUSETTS.

HENRY L. JAMES

vs.

LYCOMING INSURANCE COMPANY*

The conditions of an insurance policy should receive a reasonable interpretation

not inconsistent with the due and customary use and enjoyment of the prop

erty insured.

Repairs which become indispensably necessary to the safety of a building and

machinery, and to remedy the defects of wear and tear which must necessarily

occur, do not vitiate the risk. It is for the interest of the insurer as well as of

the insured that all repairs which common prudence would dictate should be

made.

The condition called a " builder's risk "must receive a reasonable construction,

not repugnant to the nature and purpose of the contract or inconsistent with

due and customary use and enjoyment of the property.

It is only when repairs and alterations are made which increase the risk, that the

insured is reqmred to give notice to the company of the alterations made.

Where defects in the machinery arise subsequently to the issue of the polioy, with

out the fault of the owner, or which were unknown to him at the timo, and

where the defects are such as to endanger the safety of the property insured,

a reasonable amount of repairs, which do not increase the risk, can be made

without vitiating the policy.

* Decision rendered October 6th, 1871.
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The words of the warranty, whether affirmative or preliminary, must receive a rea

sonable construction ; and the intention of the parties, as far as it can be ascer

tained, is to govern. A warranty is a condition precedent, and if untrue when

the stipulation is reasonably construed avoids the policy, bat even then the in

sured is held only to a substantial compliance, and its construction will in

clude only what is necessarily implied in its terms.

i

Clifford, J.

Insurance is a contract between the insurer and the insured, in

which the former agrees to indemnify the latter to the stipulated ex

tent in case the property insured is destroyed or injured by the de

scribed perils. Conditions are frequently embodied in the contract,

that in certain events the policy shall be null or become void, but all

such conditions must receive a reasonable construction not inconsist

ent with the due and customary use and enjoyment of the property

by the insured. Matters of law only are in controversy between the

parties, as the case is submitted to the court upon an agreed state

ment of facts to which the policy is annexed.

Thirty-five hundred dollars were insured by the plaintiff for one

year, commencing March 14th, 1871, as follows, to wit: fifteen hundred

dollars on his stone, frame, and slate roof woolen mill building and

L attached ; one thousand dollars on movable machinery, tools and

furniture therein ; and one thousand dollars on stock, raw, unwrought,

and in process, including mill supplies. On the 10th of January, fol

lowing, the property was totally destroyed by fire. By the agreed

statement it appears that the L, at the date of the policy, contained

an upright steam boiler, about eight feet high, with a bonnet four feet

high, reaching through the floor into the room above, and that it was

used exclusively for heating the premises and for washing wool ; and

that the mill was situated on a small stream, which at times did not

furnish a sufficient supply of water ; that it was found in July, follow

ing, that the boiler and chimney were cracked, and in a dangerous con

dition, so that it was necessary to repair or change them. Payment

being refused, the plaintiff brought an action of assumpsit to recover

the amount.. Proof of loss is waived, and, of course, the judgment

should be for the plaintiff, unless the insurance company shows a

good defense, and for that purpose they rely upon the following facts :

That the old boiler was removed and a new horizontal steam boiler,

about sixteen and orie half feet long and three and one half feet in di

ameter, was placed in the L, the end projecting about two and one

half feet outside the building ; that a brick chimney, separated en

tirely from the building, and with a brick fireplace, was built at the
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end of the building outside, and that the boiler itself was set in brick;

that the boiler was used not only for heating the premises and washing

wool, but that there was attached to it and run bj it a steam engine

of fifteen horse power, which was used to supply any deficiency in

water power in running the mill ; that in order to place the engine

and boiler in the mill the wooden side of the lower story of the L was

taken out about ten feet in length and ten feet in height ; that a

structure from ten to twelve feet wide and fifteen to twenty feet long

was subsequently erected to cover the projecting end of the boiler and

fireplace and lower part of the chimney and the man who feeds the

boiler ; that the structure was built of wood and had a shingled roof ;

that the roof commenced about eight feet high and extended up to the

second story windows ; that it did not extend above the second story

windows, and that the structure was not usee! except in connection

with the boiler. Carpenters and other mechanics were employed in

taking out the old boiler and in placing and setting the new boiler

and engine, and in erecting the chimney outside and in putting up

the structure. Carpenters and other mechanics having been employed

in making these changes, it is insisted by the defendants that the

policy became void ; but the plaintiff denies that proposition, and re

fers to other portions of the agreed facts as sufficient to warrant all

that was done in effecting those changes :

1. That the boiler and chimney were cracked and in a dangerous

condition, and that it was necessary that both should be repaired or

changed. 2. That the agreed statement shows that no more steam

was mode after the boiler was put in than before, and that the mill

was never driven by steam power alone, and that steam power was

only used a part of the time as auxiliary to the water power. 3. That

mechanics only worked there in connection with making the described

changes ; that there were no mechanics, except bricklayers, inside the

mill save that the superintendent of the mill took up and put down

the floor, so far as necessary, and that the carpenter assisted him

perhaps for an hour or two. 4. That the structure erected to cover

the projecting end of the boiler, the fireplace and the man who feeds

the boiler, was reasonable, necessary and proper for that purpose. 5.

That the work had all been done some months before the fire oc

curred ; that the fire was in no respect attributable to these changes

or to the work that was done, nor did the work 41uring its progress

interrupt the use of the mill. 6. That the structure erected was in the

angle formed by the main building and the L, and that two of its sides

were the sides of the main building and L, as exhibited on the plan in
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the case. 7. That the parties agree that the carpenters and other

mechanics had ceased to work in the building before the time of the

fire, and that there was no increase of the risk.

Viewed in the light of the facts disclosed in these several proposi

tions, it is contended by the plaintiff that he is entitled to recover the

whole amount of the loss. Two principal questions arise in the case,

as follows : 1. Whether the facts as agreed show that by the work

done on the premises in taking out the old boiler and putting in a

new one, and in building the brick chimney and fireplace, and erect

ing the described structure for the purpose mentioned, and in using

the steam engine as auxiliary to the deficient water power, the policy

was rendered null and void, irrespective of the condition denominated

the builder's risk. 2. Whether the condition embodied in the policy

called the builder's risk renders the policy null and void in view of

the work done on the premises by the insured, and the means adopted

by them to accomplish tho same, as set forth in the annexed state

ment, unless permission is indorsed in writing on the policy for the

purpose. The condition denominated '' builder's risk " is that the

working of carpenters, roofers, tinsmiths, gas-fitters, plumbers or

other mechanics, in building, altering or repairing the premises named

in the policy, will vitiate the same, except in dwelling-houses, where

five days are allowed, without notice, in any one year for incidental

repairs.

Properly arranged, the several propositions mentioned show the

following agreed facts, which are very material to be considered in

deciding both of the questions presented for determination : that

the boiler and chimney were cracked, and in a dangerous condition ;

that the safety of the property insured required that both should

be repaired, or that new ones should be put in their place ;

that steam was used in the premises both for heating the same

and for washing wool ; that the quantity of steam was not increased

by replacing the old cracked boiler with a new one of sound

construction ; that the new structure erected to cover the new boiler,

the fireplace, and the man who feeds the boiler, was reasonable, ne

cessary and proper for that purpose ; that all the work had been com

pleted several months before the fire occurred ; that the work did not

interrupt the use of the mill while it was being done, and that the fire

was in no respect attributable to the change made in the premises,

nor to the work that was done ; and that the risk was not increased

either by the change made or by the work done. Several other ques

tions were discussed at the bar, but the opinion of the court will be
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limited to the two questions presented in the agreed statement of facts,

without stopping to inquire what the decision of the court would be

if the facts were different.

1. Repairs in this case became indispensably necessary to remedy

defects in the premises and the machinery, which endangered the

safety of the whole property insured ; and the agreed facts show that

the repairs made did not increase the risk, and they negative every

possible ground of inference that the fire was, in any respect, attri

butable to the changes made in the premises or to the work that was

done in executing the repairs ; such an inference cannot be made, as

the agreed statement expressly negatives any such theory, and shows

that the work was completed several months before the fire occurred.

Insurers know, as well as the insured, that such a building and its

operative machinery are liable to wear out or to get out of repair, and

that it is for the interest of the insurer as well as of the insured, that

defects which endanger the safety of the property insured, when dis

covered, should be repaired so as to remove the danger of loss.

Old fixtures and old machinery under such circumstances may be

fully repaired ; or if an old chimney or an old boiler has become so

defective that good judgment and common prudence would dictate

that one or both should be replaced with new, it is entirely competent

for the insured to remedy the defects and remove the danger to the

safety of the premises in that way ; nor can it make any difference

that the new boiler is a horizontal one instead of on upright one, nor

that it is a few feet longer thau the one in prior use, unless it appears

that the change increases the risk or is more likely to occasion loss by

the described perils. Attempt is made in argument to maintain that

the structure erected to cover the projecting end of the new boiler

and the fireplace and the man who feeds the boiler is a greater change

in the premises than the law of insurance will allow ; but the agreed

statement affords a complete and decisive answer to that suggestion,

as it shows that the changes made did not increase the risk, and that

the structure erected was reasonable, necessary and proper for the

purpose. Unequivocal support to that view is found in the recent

decisions of the courts in the parent country, which show conclusively

that the first defense set up by the underwriters cannot prevail.

Stokes, Appt. vs. Cox, 1 Hurls. & Nor., 540.

Commenced as the suit in that case was, in the Court of Exchequer,

it is necessary to refer to the original case in order to understand the

full force of the decision in the appellate court. Same case, 1 H. &

N., 320. Insurance was effected in that case on a range of buildings
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of three stories, all communicating, comprising offices, warehouses,

curriers' shops and drying-rooms, having a stock of oil and tallow de

posited therein, a part of the lower story being used as a stable, coach

house and boiler, and the policy contained the words, " no steam

engine employed on the premises, the steam from the boiler being

used for heating water and warming the shops ; that the process of

melting tallow by steam in the boiler-house, and tho use of two pipe

stoves in the building are hereby allowed, but it is warranted that no

oil bo boiled nor any process of japanning leather be carried on there

in nor in any building adjoining thereto."

Four kinds of insurances were described in the policy, to wit :

common, hazardous, doubly hazardous, and special risks, and the

policy stated that when insurances deemed special risks are pro

posed, the most particular specifications of the property and all the

circumstances attending the same will be required, and that special

risks must be particularized on the policy to render the same valid

or in force. Certain conditions were indorsed on the policy, one of

which provided that if after the insurance shall have been effected

the risk shall be increased by any alteration of the materials com

posing the building, or by the erection of any stove, " coalkel,"

kiln, furnace, or the like, the introduction of any hazardous com

munication, or by any other alteration of circumstances and the

particulars of the same shall not be indorsed on the policy, and a

proportionate higher premium paid, if required, such insurance

shall be of no force. After the policy was effected, which was for

a special risk, the plaintiff, without notice to the defendants, erected

in the stable the machinery of a steam engine,which was supplied by

steam from the boiler mentioned in the policy, but the jury found

that the risk was in no way increased. Subsequently the premises

were destroyed by an accidental fire. Cresswell, J., presided at the

trial, and he directed a verdict for the plaintiff, reserving leave to

the defendants to move to enter a nonsuit. Accordingly the de

fendants obtained a rule nisi, and the parties were heard before the

chief baron and two of his associates, when the rule was made ab

solute, one of the associate justices dissenting. Whereupon the

original plaintiffs removed the cause by appeal into the Exchequer

Chamber, and the parties were there fully heard, and the appellate

court unanimously reversed the judgment rendered by the Court oi

Exchequer, and directed that a verdict be entered for the plaintiffs.

Cockburn, Ch. J., gave the opinion of the appellate court that the

insured in such a case was not bound to give notice to the insurance
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company of the alteration of circumstances, unless it appeared that

the change made increased the risk, which was negatived by the

finding of the jury. Exactly the same rule was applied by the

Court of Exchequer in a subsequent case, where they refer to the

final decision in the former case with approbation ; and that rule, it

is believed, is universally adopted and applied by the courts of that

country. Baxendale et al. vs. Harvey, 4 Hurls. & Nor. 444.

2. Suppose the rule is so when the facts are tested by the general

law of insurance, still it is contended by the defendants that the evi

dence as to the work done in taking out the old boiler and putting in

the new one, and in building the brick chimney and the fireplace,

and in erecting the described structure to cover the projecting end

of the boiler and the fireplace, and to afford shelter to the attendant,

and in using the steam as an auxiliary motive power, render the pol

icy null and void as in violation of the condition denominated

" builders' risk." Such a condition however must receive a reasona-

able construction in view of the agreed facts of the case, and that

construction mast be one not repugnant to the nuture and pur

pose of the contract, nor one inconsistent with the due and custom

ary use and enjoyment of the property. Parties, it is true, may make

their own contracts, but courts of justice, in all cases except where

the language employed is so explicit and unambiguous that it must

be understood that the words speak their own interpretation, may

give the language a reasonable construction to effect the intention of

the parties as collected from the whole instrument, the subject mat

ter and the surrounding circumstances. Undoubtedly the province

of construction is limited to the language employed, as applied to

the subject matter and the surrounding circumstances, contempo

raneous with the instrument ; but courts of justice are not denied

the same light and information the parties enjoyed when the contract

was executed, and for that purpose they may acquaint themselves

with the persons and circumstances that are the subjects of the stipu

lations in the written instrument, and are entitled to place them

selves in the same situation as the parties who made the contract, so

as to view the circumstances as they viewed them, and so to judge

of the meaning of the words and of the correct application of the

language to the things described. Shore vs. Wilson, 9 CI. & Fin.,

569 ; Clayton vs. Grayson, 4 Nev. & Man., 606 ; Addison on Con.,

846.

Most of the agreed facts are as material in considering the pres

ent question as in considering the question just decided, of which
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the following are the most important : 1. That the risk was not

incroased either by the changes njade in the premises or by the work

done. 2. That the fire was in no respect attributable to the changes

or to the work or the subsequent use of the property. 3. That the

work was completed several months before the fire occurred. 4.-

That the repairs became indispensably necessary to render it safe to

use the chimney and boiler, without which the mill could not be

operated. 5. That the new boiler did not generate any more steam

than the old one before it got out of repair. 6. That the structure

erected to cover the projecting end of the new boiler and the fire

place, and to afford shelter to the necessary attendant was reasonable,

necessary and proper for the purpose.

Facts agreed make a part of the case, and are as material in con

sidering the second question presented for decision as the first ; and

in that view it necessarily follows that the authorities invoked to

support the conclusion that the policy under the general rules of

insurance is Hot rendered null and void by the changes made and

work done by the insured subsequent to its date, are equally appli

cable in considering the second question presented for decision.

Stokes, Appt., vs. Cox, 1 H. & N., 510.

Mills and manufactories having mill, steam or engine work were

denominated in that case special risks in the policy, and the rep

resentation therein was that no steam engine power was employed on

the premises. Part of the lower story of one of the buildings was

used as a stable, coach-house and boiler-house, and the boiler was

used for heating water and warming the shops. Without notice to

the defendants, the insured, subsequent to the date of the policy,

erected in the stable the machinery of a steam engine which was

supplied with steam by the boiler mentioned in the policy. Where

the risk is increased by any alteration of the circumstances, the con- .

dition was that the policy shall be of no force unless the particulars

of the same shall be indorsed on the policy, and, 'if required, a

proportionate higher premium be paid. Afterward the premises

were destroyed by an accidental fire, not attributable to the erection

or the use of the steam engine. Held in the Exchequer Chamber,

reversing the Court of Exchequer, that the policy was not avoided by

the introduction of the steam engine and the use of the steam geuer

ated in the boiler to work it.

All that the insured, say the court, is called upon to do in such

a case ie in the event of an increase of the risk, and in that event

only to give notice to the insurance company of the alteration, of
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circumstances. Here it is found as a fact that there was no increase

of risk, therefore there was no necessity to give notice. Two thirds

of a year and more elapsed, in the case before the court, from the

commencement of the risk before the fire occurred, ' which shows

beyond all doubt that the policy attached, as it is not pretended that

the case shows any breach of a condition precedent. Conditions

subsequent, and even mere promissory conditions, may be of a

character that the breach of one or more of them will render the

policy null and void ; but courts of justice are not inclined to give

such a condition that effect unless it clearly appears that such was

the intention of the parties as manifested by the language employed

in the contract. Whether regarded as a condition subsequent or a

mere promissory warranty, the condition in question, it is clear, is not

one where a literal compliance with its terms is required. Such a con

struction would be absurd, as it would render the policy void if the in

sured employed a mechanic to take out a broken slate and put in a

new one, or to replace a broken pane of glass, or to stop a leak in a

chandelier or other gas fixture, or in a cistern, or to mend a defective

chimney, stove-pipe or furnace. Sudden defects of the kind often

occur which endanger the premises, and the comfort, health- and

safety of the occupants ; but if such is the true construction of the

condition, the insured is prohibited from mending the slightest de

fect, or removing the danger by the assistance of mechanics, unless he

can apply to the insurance company and get their permission to do

so indorsed on the policy, no matter how urgent the necessity for

repairs may be, nor how great the distance may be from the situs of

the property insured to the place where the insurance company

transact their business. Extreme conditions of the kind, even if

they are not void as repugnant to the nature and purpose of the

contract, and as inconsistent with the due and customary use and

enjoyment of the property, must receive a reasonable construction

unless they are expressed in such explicit and unambiguous terms

as to amount to conditions precedent or to absolute and unqualified

warranties. Warranties may be affirmative or promissory. Affirma

tive warranties may be express or implied, but they usually consist

of positive representations in the policy of the existence of some

fact or state of things at the time, or previous to the time of the

making of the policy, and they are in general conditions precedent,

which if untrue, whether material to the risk or not, the policy

does not attach, as it is not the contract of the insurer. Newcastle
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vp. McMorran, 3 Dow, Pari. Cas., 262 ; Biccard vs. Shepherd, 12

Moore, P. C, 475.

Promissory warranties may also be express or implied ; but they

usually, not always, have respect to the happening of some future

event, or the performance of some future act, in which case they

are usually held to be conditions subsequent, and subject to a rea

sonable construction to effect the intention of the parties as evi

denced by the language employed, the subject matter and the sur

rounding circumstances. Marsh on Ins., 346 ; 1 Am. on Ins., 2d

ed., 580.

Stipulations of the kind must receive a reasonable construction ;

and the rule is that the intention of the parties, if it can be ascer

tained, is to govern ; "and the intention," says Shaw, Ch. J., "is

to be learned from the language used, construed in connection with

every part and clause in the contract, the subject matter respecting

which the words are used, and the obvious purpose of each stipula

tion." Houghton vs. Fire Ins. Co., 8 Met., 125 ; Fire Ins. Co. vs. Ed

dy, 49 111., 106 ; 1 Pars, on M. Ins., 423 ; Daniels vs. Hudson R.

Ins. Co., 12 Cush., 416 ; Paul vs. People's Ins. Co., 6 Gray, 185 ;

Columbian Ins. Co. vs. Lawrence, 2 Pet., 23 ; Angel on L. and F.

Ins., sect. 153 ; Gilliat vs. Ins. Co., 8 R. I., 292.

Beyond all doubt a warranty of an existing fact ia a condition

precedent ; and if it be not true when the stipulation is reasonably

construed, it avoids the policy, whether it is material to the risk or

immaterial, as the condition is a part of the contract which cannot

be enforced unless it appears that the condition is fulfilled, but the

insured even in such a case is only held to a substantial compliance,

it being well settled law that the condition cannot be extended by

construction so as to include what is not necessarily implied in its

terms. Turley vs. North Am. Ins. Co., 25 Wend., 374 ; Fland. on

Fire Ins., 205.

Even words of warranty, unless they are so explicit and unambigu

ous as to speak their own meaning, are subject to construction and

will receive a strict or liberal construction to meet the justice of the

case, as where there was a warranty that a certain cotton mill should

be worked by day only, it was held that the warranty was not in

fringed because it appeared that the engine and unconnected shafting

were kept running all night as the mill and machinery were not sub

stantially worked. Mayall vs. Mitford, 6 Ad. & Ell., 670 ; Shaw vs.

Robberds, 6 ib., 75 ; Whitehead vs. Price, 2 C. M. & R., 447 ; Bunyon

on F. Ins., 65 ; 1 Phil, on Ins., 4th ed., sec. 872.

■
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Decided cases may be found in which courts have denied that there

is any difference between an affirmative warranty and a promissory

condition or stipulation ; that the latter as well as the former must

always be regarded as conditions precedent, on the literal truth or

fulfillment of which the validity of the entire contract must depend,

but it is evident that the rule, if it be one, which is not admitted, must

be subject to many exceptions, as otherwise the greatest injustice

would be done to the insured by the modern practice of crowding

policies of insurance with stipulations imposing almost innumerable

conditions, covenants and agreements providing for a forfeiture of the

indemnity, which were wholly unknown to such instruments until

within a recent period, and which, it is to be feared, attract very little

attention from the owner of the property insured until they are set

up by the insurer subsequent to the loss, to show that the losing party

is not entitled to the indemnity for which the premium was paid.

Borradaile vs. Hunter, 5 M. & Q., 639 ; Alston vs. Ins. Co., 4 Hill,

329.

Manifest injustice would be done in this case by holding that the

condition in question is a condition precedent, as it would prohibit

any repairs whatever which involved the necessity of employing a

mechanic to work in the mill building. Justice to the defendants,

however, makes it proper for the court to say that they do not con

tend for any such rule. They admit that small repairs may be made,

but insist that the repairs made were greater than the law of insur

ance allows, where the policy contains such a condition as that ex

hibited in this case, which, of itself, is an admission that the particu

lar condition must receive a reasonable construction not repugnant

to the nature and purpose of the contract, nor inconsistent with the

due and customary use and enjoyment of the property by the in

sured. Insurable property is intended for use, and it is not the

intent of a policy of insurance to impair the right of use nor to

deprive the owuer of the customary enjoyment of the property; and

nothing of the kind should be inferred nor admitted, unless it be in

obedience to a condition precedent, expressed in explicit and unam

biguous terms to that effect. Mills and dwelling-houses almost con

stantly need repairs ; and if they cannot be made, the property is

liable to become untenantable, and unsafe and unfit for use ; and in

many cases the property would be exposed to the danger of de

struction by fire or flood. Owners of property must have the right

to repair defects which render the property untenantable, or which

expose it to the danger of destruction from fire or flood, else the
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inevitable effect of a policy of insurance would be, where defects of

the kind happen or become known, to render the property compara

tively valueless, and of course to deprive the owner of the due and

customary use and enjoyment of the property.

'Small repairs, such as taking out a broken slate and putting in a new

one, or replacing a broken pane of glass, or stopping a leak in a

chandelier or other gas-fixture, or mending a leaky cistern, or re

pairing a defective chimney, stove pipe or furnace, it is' properly

conceded may be made, but the effect of that concession is to admit

that the condition in question is subject to a reasonable construction

not repugnant to the nature and purpose of the contract, nor incon

sistent with the due and customary use and enjoyment of the prop

erty. Necessary repairs of the house, whether small or great, could

not be made by the working of mechanics in the premises without

avoiding the policy, if it be held that the condition under considera

tion applies in such cases, as the language of the condition, if taken

literally, would forbid everything of the kind ; but we are of the

opinion that the condition, if construed to exclude all right of

making such repairs, would be void as repugnant to the nature and

purpose of the contract as expressed both in the written and printed

words of the policy. Stipulations of the kind, however, in a policy

of insurance, may be held valid, if, by a reasonable construction,

the objection to the literal operation of the instrument may be

avoided, even though if taken literally they would be invalid. Au

thorities to support that proposition do not appear to be necessary,

as the rule is well established that courts of justice, in the construc

tion of all written instruments, will seek to uphold the instrument if

it can be done by a reasonable construction. Harper va Ins. Co., 17

N. Y., 198.

Apply that rule to the present case, and it follows, in the opinion of

the court, that the condition iu question does not prohibit the insured

from remedying defects in the premises or machinery insured, which

arose subsequently to the granting of the policy without his fault,

or which were wholly unknown to him at that time, provided such

defects were of a character to endanger the safety of the property

insured or to render the same untenantable and unsafe and unfit to be

occupied for the purposes and uses described in the policy, unless

it appears that the repairs made were unreasonable and increased

the risk, or that the fire was in some respect attributable to the

repairs or to the work done in making the repairs. Viewed in the

light of that proposition it is clear that the second defense must
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also be overruled, as the agreed statement directly shows that the

boiler and chimney were found to be cracked aud in a dangerous

condition, so that it was necessary to repair or change them ; and

that there was no increase of the risk, and that the fire was in no

way attributable to the changes made or to the work that was done.

Sufficient has already been remarked to show that there was nothing

unreasonable done in putting in a horizontal boiler in place of the

upright one which was taken out, as the latter reached through the

floor into the room above, evidently showing that it was more dan

gerous to the premises than the new one put in its place. Nor is it

necessary to add anything to show that no objection can be taken to

the structure erected to cover the projecting end of the boiler and

the fireplace, and to afford shelter to the attendant, as the parties

have agreed that it was reasonable, necessary and proper for the

purpose. When conditions in a contract impose burdens or disabil

ities on one of the parties they are to be construed strictly against

the party for whose benefit they are introduced. Catlin vs. Insurance

Co., 1 Sum., 440 ; Hoffman vs. Ins. Co., 32 N. Y, 414.

Where property is insured in contemplation) of its use for a

known and specified purpose, the contract imports ex vi termini a

license to keep the articles and employ the agencies incidental and

essential to the beneficial enjoyment of the property for the use pro

posed ; and many courts of high authority hold that a license of this

nature so implied from the language employed in the written portion

of the policy will not be overruled by a printed prohibition contained

in some other portion of the same instrument. Harper vs. Ins. Co.,

17 N. Y., 197 ; Bryant vs. Ins. Co., 17 ib., 201.

Decisions to that effect are quite numerous, and most of them are

based upon the theory that an insurance upon a stock iu trade used

in a particular business, covers all such articles as are necessarily

and ordinarily used in such businesa 1 PhiL on Ins., 4th ed., sec.

489. Delonguemare vs. Ins. Co., 2 Hall, 621.

Courts of justice agree that the intent of the parties is the primary

rule of construction in ascertaining the meaning of a policy of insur

ance as well as interpreting other contracts, and that it is to be gath

ered if possible both from the written and printed portions of the

policy, giving effect to both as fur as may be, but they differ widely

where certain conditions are found in the printed part of the policy

which are repugnant to the written words contained in the same in

strument. None of them, however, support the proposition that a

condition in the printed part of the policy, which is repugnant to
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the nature and purpose of the contract and inconsistent with the due

and customary use and enjoyment of the property insured is a war

ranty of a condition precedent, which will avoid the policy unless

the condition is framed in such explicit and unambiguous terms as

clearly to show that such was the intention of the parties. Instead

of that they -all support the opposite theory that such a condition

will not avoid the policy, unless its terms are such that the condition

even when compared with every other part of the policy is not sus

ceptible of any other reasonable construction. Many courts hold that

when there is a repugnancy in that behalf between the written and

the printed portions of the policy, that the former shall prevail over

the latter. Harper vs. Ins. Co., 17 N. Y., 198.;

Express decision to that effect was made in the case of Harper va

Ins. Co., 22 N. Y., 198, in which the opinion was given by the chief

justice of the highest court in that State, where he said the plain

meaning of the written part should prevail, and printed clauses, if

repugnant, must yield, or they must be construed so as to avoid a

conflict of intention. Exactly the same rule has been laid down by

the same court in two other cases, in the first of which it is stated

that when a policy of insurance is upon a -building and a stock of

goods sueh as is usually kept in country stores, it covers all articles

of merchandise coming within such description, even though it

include articles generally prohibited except at. special rates. Pindar

vs. Ins. Co., 36 N. Y., 649 ; Steinbach vs. Ins. Co., 54 N. Y., 95.

Insurance was granted to the plaintiff* in the second case, "on his

stock of fancy goods, toys and other articles in his line of business,"

and " as a German jobber and importer," with the privilege " to keep

fire-crackers on sale." It was stipulated in the policy that if the

premises should be used for keeping goods denominated specially

hazardous, except as provided in the policy, the policy so long as

the store was so used should be of no effect. Eire-works were in

the class referred to, and it was stated in the policy that insurance

thereon added fifty cents per one hundred dollars. Plaintiff kept

fire-works, and by their accidental ignition the loss happened.

Held that if as matter of fact the keeping of fire-works was in the

line of the plaintiff's business they were embraced in the description

of the property and were covered by the policy. Different views

are certainly expressed by the Supreme Court in the case of Steinbach

vs. Ins. Co., 13 Wall., 185, but it is unnecessary in this case to remark

upon that difference as it is obvious that the latter contains nothing

inconsistent with the conclusion herein stated that the stipulation in
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question is neither an affirmative warranty nor a condition precedent;

and if neither, then the authorities are all one way that it is open

to a reasonable construction. Decided support to the view that the

stipulation is open to a reasonable construction is also derived from

the following cases, to which many more might be added. Insurance

was granted to the plaintiff upon his wagon-maker's shop. By the

conditions of the policy the company were not to be liable for

damages resulting from explosions caused by gunpowder, gas or

other explosive substances, or for damages occasioned by the use of

camphene, spirit gas or burning fluid, unless otherwise expressly

provided. In the building insured was a shop containing paints

and a half barrel of benzine, which caught fire and caused the burn

ing of the property. Held that though the paints and benzine, dis

connected and by themselves, would belong to the class of articles

excluded by the terms of the policy, yet as it was proved that they

were materials used and customary in the manufacture of wagons,

and were generally kept in the same shop where wagons were made,

they were covered by the terms of the policy. Archer vs. Ins. Co.,

43 Missouri, 439.

Where an insurance was effected on " groceries," and there was

evidence that the insurer was informed that alcohol and spirituous

liquors constituted a part the stock, it was held that the question

whether those articles were included in the term groceries, was a

question of fact for the jury ; and that where a stock of goods was

insured under the general description of groceries, which stock in

cluded some of these hazardous articles, the policy was not avoided

because the right to keep such articles was not indorsed in writing

on the policy as required by one of the conditions. Niagara F. Ins.

Co. vs. De Graff, 12 Mich., 134.

Spirituous liquors were also classed as hazardous articles in the

following case in which the insurance was effected on a dwelling-

house, and the condition of the policy was that the building should

not be used for the purpose of storing therein any of the articles

denominated hazardous in the policy, and the defendants proved

that a tenant used it as a boarding-house, and that she had a regular

bar where liquors were kept in open view and were sold by retail,

and they insisted that the breach of the condition avoided the

policy ; but the court held that the keeping of liquors in the build

ing insured for the purposes of consumption or for sale by retail to

boarders and others, is not a storing within the meaning of the policy.

Bafferty vs. Ins. Co., 17 N. Y., 482.
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Substantially the same rule was applied in the following case,

which was an insurance on a stock of goods and merchandise con

tained in plaintiffs store, one of the conditions being that the keeping

of gunpowder for sale or on storage upon or in the premises insured

shall render the policy void. Leggett vs. Ins. Co., 10 Rich., S. C,

207.

Powder was always kept in the store for sale by retail both before

and after the date of the policy, and the court held that the keeping

and sale in that way of small quantities of powder did not vitiate

the policy, as it was part of the stock of goods insured.

Cotton in bales in the following case was classed as a hazardous

article, and one of the conditions of the policy was that if the

building should be used for keeping or storing goods denominated

hazardous, then and from thenceforth, so long as the same shall be

so used, the policy shall cease and be of no effect. Moore vs. Ins.

Co., 29 Me., 100. Bales of cotton were subsequently kept in the

store for sale ; but the court held that such a condition did not avoid

the policy, it being intended merely to protect the insurer against

the store being used as a depository of such goods as a sole or prin

cipal business. Phoenix Ins. Co. vs. Taylor 5 Mian., 492.

Direct support to the conclusion that the condition in question

does not avoid the policy in this case is found in the following case,

in which the defense set up by the insurance company was based

upon the exact same condition. Ins. Co. vs. Chicago Ice Co., 36 Md.,

121 ; (2 Ins. Law Journal, 609.) Insurance in that case was effected

upon a large building used for storing ice, the policy containing the

exact same condition as that under consideration. Instead of con

forming to the terms of the condition, the president of the ice company

testified that he always kept a crew of men and a carpenter or two

about the building the year round, and that they were constantly

making repairs, and in that way kept the building in a thorough con

dition. Based on that testimony, the defense was that the policy was

avoided, but the court decided otherwise, holding that by a fair and

reasonable interpretation of the stipulation it cannot be understood

as referring to the casual patching up of the building ; that it can

only be understood as prohibiting such hazardous use as is generally

denominated builder's risk, which arises from placing the building in

the possession or under the control of workmen, for rebuilding, alter

ation or repairs, and in support of that theory the court said that

such a construction as that assumed, if applied, would defeat the in

tent of the parties, and would be repugnant to the written clause oi
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the policy insuring the building, upon which, looking at its size,

structure and use, they must have reasonably contemplated the ne

cessity for such repairs as the witness described as indispensable to

the proper conduct of the business. Such a building, so constructed,

say the court, would necessarily be constantly liable to be injured

and damaged by the use for which it was intended, rendering it

indispensable for the prosecution of the business that breakages

should be repaired as they should occur, all of which was known to

the insurers ; and it must be presumed that the necessity for such

repairs was in their contemplation at the time the contract was

made, and that permission for that purpose was given by the written

terms of the policy insuring the premises as an ice-house. Ins. Co.

vs. Davison et al., 30 Md., 107.

Text writers usually adopt the rule laid down in the case of

Robertson vs. French, 4 East, 136, that where part of the contract

is written and part printed, and there arises any reasonable doubt

as to its meaning, the greater effect is to be attributed to the

written words, inasmuch as the written words are the immediate

language and terms selected by the parties themselves for the ex

pression of their meaning, whereas the printed words are a general

formula, adapted equally to the case in contest and that of all other

contracting parties in respect to similar subject matters.

3 Kent's Com., 260 ; 1 Am. on Ins., 2nd ed., 79 ; 1 Phil., Ins.,

4th ed., sec. 125 ; 1 ib., sec. 883 ; Flauders on Ins., 70 ; 2 Pars, on

Ins., 5th ed., 516 ; Angel on F. & L. Ins:, 12 and 67 ; Smith's Merc.

L., 3rd ed., 419 ; Alsager vs. Dock Co., 14 M. & W., 798 ; Coster vs.

Ins. Co., 2 Wash., 57 ; Colt vs. Ina Co., 7 Johns., 390 ; Park on Ins.,

4 ; 1 Duer on Ins., 64 ; Bryant vs. Ins. Co., 21 Barb., 151 : Cushman

vs. Ins. Co., 34 11l., 495.

Adjudged cases where insurance is granted upon property in con

templation of its use for a known and specified purpose, have de-

oided that such a policy imports ex w termini a license to keep the

articles and employ the agencies incidental and essential to the

beneficial enjoyment of the same for the use proposed ; and many of

those cases go further, and hold that a printed prohibition in some

other portion of the instrument will not be allowed to prevail

against such a license so implied from the language used in the

written portion of the policy. 'Hayward vs. Ins. Co., 2 Abbott, Ct.

App. Cas., 351.

All of the adjudications upon the subject appear to sustain the

first branch of the proposition there laid down, that such a policy
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implies a license to keep the articles and employ the agencies inci

dental to the due and customary use and enjoyment of the property,

but the following cases, to wit : Lee vs. Ins. Co.,. 3 Gray, 590 ; Ma-

comber vs. Ins. Co., 7 Gray, 259 ; and Whitmarsh vs. Ins. Co., 2

Allen, 582, may perhaps be regarded as recognizing an exception to

the latter branch of the proposition, where the written terms of the

policy are repugnant to the provisions contained in the printed part

of the policy if the latter are clear, explicit and unambiguous.

Support to that view is also derived from the case of Steinbach

vs. Ins. Co., 13 Wall., 183, [see also 2 Ins. Law Journal, 815,] and

from the case of Ins. Co. vs. Brinckley, 2 Law Jour., by Potter, 842 ;

but the court here does not find it necessary to examine that subject,

having come to the conclusion to rest the decision in the case upon

the ground that the condition in question, when reasonably con

strued, does not prohibit ordinary repairs, nor such as becomo indis

pensably necessary to remedy defects in the premises which endan

gered the safety of the property, and which occurred without the

fault of the insured, provided it appears that neither the repairs

made nor the work done in executing the repairs increased the risk,

and that the fire was in no respect attributable to the repairs or the

work that was done. Having come to that conclusion it is unne

cessary to decide whether the printed part of the policy is or is not

overruled in case it is repugnant to the written part, as when the

whole instrument is properly construed there is not any such ne

cessary repugnancy in this case as is supposed. Such conditions

prohibiting repairs which increase the risk, it is held by some

courts, are operative only when the increased risk is in existence,

and that the policy becomes effectual as soon as the increased risk

terminates. Schmidt vs. Ins. Co., 41 HI.. 298 ; Ins Co. vs. McDowell,

80 111., 129 ; Ins. Co. vs. Wetmore, 32 III, 245.

Enough has already been remarked to show that the court here

prefers to rest its decision upon a different ground, but it may not be

amiss to add that the ground assumed in those cases would necessa

rily lead to the conclusion that the plaintiff is entitled to recover.

Judgment for the plaintiff as stipulated in the agreed statement

with costs.
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UNITED STATES CIRCUIT COURT,

DISTBICT OF CONNECTICUT.

WILLIAM C. BQON et al.

THE .ETNA INSURANCE COMPANY./

A policy of insurance, made by the defendants against loss by fire, of goods of

the plaintiffs, in their store in the city of Glasgow, Missouri, contained the

usual proviso in such policies that ' ' the company shall not be liable to make

good any loss or damage by fire, which may happen or take place by means of

any invasion , insurrection, riot or civil commotion, or any military or usurped

power." At the time of the insurance Glasgow was a military post, occupied

by the forces of the United States engaged in the war of the rebellion, and was

a depot for military stores, which were deposited in the City Hall. In conse

quence of an attack made by a superior rebel force, the United States military

commander, finding that the city could not be successfully defended, and to

prevent the stores from falling into the hands of the rebels, ordered their de

struction, and, as the only means of effecting it, the City Hall was set on fire ;

whence the fire spread through three intermediate buildings to the store of the

plaintiffs, and burned the insured goods. It was conceded that such setting

on fire of the City Hall by the military power of the United States was the

proximate cause of the fire which destroyed the plaintiffs' goods, unless the

attack by the rebels was to be so regarded : and that such firing of the City

Hall was a lawful act and justified by the exigency and the motive for which it

was done.

Held, L That the fire which destroyed the plaintiffs' goods did nrt happen or take

place by means of the attack by the rebels on the city, nor by means of inva

sion or insurrection, riot, or civil commotion, within the moaning ef the proviso

in the policy. The attack by the rebels furnished a motive to the setting on

fire of the City Hall, but was not the proximate cause of the fire.

2. That the terms "military or usurped power," in the proviso, do not include

the lawful acts of the military authorities of the government ; but relate to or

ganized unlawful force, acting in hostility to the government or in subversion

thereof. A fire caused by the lawful orders of the officer in command of the

military forces of the United States would not therefore be within the exception.

] 3. That the defendant was liable for the loss.

In determining the meaning of one of several terms that ore associated in a con

tract, the maxim noscitur a sociisfe not conclusive ; but in a case of doubt, and

where a like meaning will satisfy the requirements of the general purpose, where

there is no other clause or expression hostile to the like interpretation, and es

pecially where other oonsideralions tend to support it, the maxim has especial

force and significance.
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Where there is an excepting clause in a general and positive agreement, the latter

should have effect unless the exception clearly withdraws the case from its

operation.

It is the duty of an insurance company seeking to limit th e operation of its con

tract of insurance by special provisos or exceptions, to make such limitations

in clear terms and not leave the insured in a condition to be misled. The in

sured may reasonably be held entitled to rely on a construction favorable to

himself where the terms will rationally permit it.

Assumpsit on a policy of fire insurance, brought to the Circuit Court

of the United States for the District of Connecticut, and tried, on an

issue closed to the court, before Woodruff, Circuit Judge, and Shipman,

District Judge, at the April term, 1874. The facts are sufficiently

stated in the opinion.

F. Feixowes, for Plaintiffs.

G. W. Parsons, /or Defendant.

Woodruff, J.

The facts in this case are not doubtful nor in dispute. The action

is brought to recover from the defendant the amount of an insurance

against loss by fire upon the goods of th6 plaintiffs in their store in

.Glasgow, Missouri, in the sum of six thousand dollars. It is founded

on a policy executed by the defendant, dated September 2nd, 1864,

and the goods were destroyed by fire on the 15th day of October,

1864, within the term of the insurance. The loss was sufficiently

great to entitle the plaintiffs to recover, if the defendant is liable at

all, the whole sum insured. The plaintiffs have complied with all the

terms and conditions of the policy, by the payment of premium,

furnishing proper preliminary proofs, and compliance with all other

requirements. The policy however contained tho following express

proviso, annexed to the agreement of insurance, and in the body of

the policy, namely :

" Provided always and it is hereby declared, that the company shall

not be liable to make good any loss or damage by fire which may

happen or take place by means of any invasion, insurrection, riot, or

civil commotion, or of any military or usurped power, or any loss by

'theft at or after a fire."

j The defense herein rests solely on this proviso, and on the facts

which are claimed to bring the plaintiffs' loss within its operation, so

as to exempt the defendant from liability tinder the policy. At and

before the time of the fire in question the city of Glasgow, within

which the said store of the plaintiffs was situated, was occupied as a
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military post by the military forces and portion of the army of the

United States engaged in the civil war, then, and for more than three

years theretofore, prevailing between the government and the citizens

of several Southern States, who were in rebellion and seeking to es

tablish an independent government, under the name of " The Con

federate States of America."

As such military post, the said city of Glasgow was made the place

of deposit of military stores for the use of the army of the United

States, which stores were in a building called the City Hall of the said

city of Glasgow, situated on the same street, and on the same side of

the street, and about one hundred and fifty feet distant from the

plaintiffs' store, three buildings being located in the intervening space,

not however in actual contact with either.

Colonel Chester Harding, an officer of the United States govern

ment and in command of the military forces of the United States, held

the possession of the city and had lawful charge and control of the

military stores aforesaid.

On the said fifteenth of October, 1864, an armed force of the rebels,

under military organization, surrounded and attacked the city, at an

early hour in the morning, and threw shot and shell into the town,

penetrating some buildings and killing soldiers and citizens. The

city was defended by Colonel Harding and the military forces under

his command, and battle between the loyal troops and the rebel forces

continued for many hours. The citizens fled to places of security and

no civil government prevailed in the city. The rebel forces were su

perior in numbers, and, after a battle of several hours, drove the

forces of the government from their position, compelled their surren

der, and entered and occupied the said city.

During the battle, and when the government troops had been

driven from their exterior lines of defense, it became apparent to

Colonel Harding that the city could not be successfully defended, and

he thereupon, in order to prevent the said military stores from falling

into the possession of the rebels, ordered Major Moore, one of the

officers under his command, to destroy them. In obedience to that

order to destroy the said stores, and having no other means of doing

so, Major Moore set fire to the City Hall, and thereby the said

building, with its contents, was consumed. Without other inter

ference, agency or instrumentality, the fire spread along the line of

the street aforesaid to the building next adjacent to the City Hall,

and from building to building through two other intermediate build

ings, to the store of the plaintiffs, and destroyed the same, together
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with its contents, including the goods insured by the defendant's pol

icy aforesaid.

} During this time, and until after the fire had consumed such goods,

the battle continued, and no surrender had taken place, nor had the

forces of the rebels nor any part thereof obtained the possession of

or entered the city.

Upon these facts, and in view of the before-mentioned proviso in

the policy of insurance, the question arises, Is the defendant liable

for the loss of the plaintiffs' goods, or does that proviso exempt the

defendant from liability ?

That question depends upon the answer to be given to some other

questions, that is to say :

1. It is insisted that, within the just and proper meaning of the

proviso, the fire happened by means of the unlawful and rebellious

attack upon the city, by forces acting in assumption of usurped pow

er, endeavoring to capture the forces of the United States, obtain

possession of territory in the lawful possession and power of the

United States, in aid of the usurped rebel government, and to forci

bly accomplish its objects and designs ; that the fire, and therefore

the destruction of the goods, were a military necessity created by such

attack by an illegal armed force, and that so they happened by means

of the rebellion and the employment of organized forces to effect the

object thereof, and the actual attempt of such forces to overcome the

authority and government of the United States ; that this was there

fore the direct or proximate cause of the loss, or, in the words of the

proviso, " the means " by which the fire, destroying the goods, " hap

pened."

We think that this reasoning cannot prevail. Fire destroyed the

goods. The fire was not communicated to the goods, nor to the

building from which it spread, by the rebel forces, nor by any one

acting in co-operation with them ; nor was it so communicated in

any wise in furtherance of the rebellion, its purposes or objects. No

act of the rebels, in any physical sense, caused the fire ; there is no

thing to justify the inference that the rebels would have destroyed

the government stores found in the City Hall, by fire or other

wise, nor to justify the inference that the destruction of the goods or

any loss thereof would have happened to the plaintiffs by the capture

and the occupation of the city by the rebels. As matter of fact there

was no connection, direct or by necessary inference, between such de

struction of the goods and the attack of the rebels, the capture of the

United States forces and the occupation of the city.
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But it is said that such attack by a superior armed force created a

military necessity that the government stores should be destroyed ;

which destruction, in the manner in which alone it could be done,

involved the destruction of the plaintiffs' goods, and so th at destruc

tion was the necessary result of the attack ; that the fire being thus

the necessary result of the attack, it " happened by means thereof."

The fire was actually and voluntarily communicated to the City

Hall by the military authority of the United States. It is conceded

on this trial that, in the exigency, it was a lawful exercise of such

military authority. The power was discretionary, and if the circum

stances were such as made it discreet—and no doubt they were—

such setting fire to the City Hall may have been a duty. In saying

that it was voluntary we can only mean that it was not a physical

necessity, nor the physical result of any agency or act of the rebels

or of their unlawful or xisurped power. It was physically independ

ent of them, hostile to them, and an act which they not only did not

commit, but would not have committed, and would if possible have

prevented.

What is called a military necessity was therefore nothing more than

this : it constituted the motive and no doubt the sufficient motive to

the burning of the City Hall. This was not even an act of resistance

to the attack upon the city ; it was no part of the defense, nor a

force employed in any wise in maintenance of the authority or pos

session of the government. It was done in the exercise of military

discretion, for the incidental purpose of preventing an accession to

the means of the rebels for maintaining their rebellion. The impor

tance of preventing such an accession to their means furnished a mo

tive, and it may be conceded a controlling motive, to the burning of

the City Hull, but that did not make the fire happen by means of

anything done by them. In a certain sense it may be true that the

City Hall was set on fire by reasou of the attack upon the city by an

armed force of rebels, but between that attack and the fire was inter

posed another actor who caused the fire, who set in operation the

means by which it happened. An efficient and a sufficient cause of

fire, and the means by which it happened, intervened between the

acts of the rebels and the fire itself, and a cause or means without

which, (notwithstanding the acts of the rebels,) the fire would not

have happened at all.

In the language of Mr. Justice Miller, in the Supremo Court of the

United States, in Insurance Co. vs. Tweed, 7 Wallace, 52, " If a new

force or power has intervened, of itself sufficient to stand as the

S
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cause of the misfortune, the other must be considered as too remote."

That language was used in reference to a similar provision in a policy

'of insurance, and in aid of the inquiry by what "means" the fire

happened. There, as in this case, there was in some sense another

cause, but for which the fire would not have happened at all. And'

the opinion shows that the existence of just such an influential cause

is not enough to bring a case within the proviso. The facts here

are much stronger than the reasoning there, in withdrawal of the

case from the operation of the proviso, because, although the fire

would not have happened but for the existence of such remote cause,

(the attack by the rebels,) it is equally true that such remote cause

would not have produced the fire at all.

To apply the criterion suggested by Mr. Justice Miller, there was

here the intervention of distinct, new, affirmative power and force,

other than the acts of the rebels, not only sufficient but efficient as

the cause of the fire in the City Hall, and the actual means by which

it happened.

We think therefore that it cannot be held that, within the meaning

of the proviso in question, the fire which destroyed the plaintiffs'

goods happened by means of the rebellion, or of anything done by

the rebel forces.

2. An obvious inquiry is suggested by the facts stated : Whether

the setting on fire of the City Hall was the cause of the loss in such

sense that, within the proviso, it was "the means" by which the fire

happened ? or whether that also was not the remote cause of the fire

which destroyed the plaintiffs' goods.

In our preceding discussion we have assumed that the setting on

fire the City Hall was the means of the fire to the plaintiffs' goods,

within that proviso, unless the rebellion or the acts of the rebels

should be held such means ; that in that sense the acts of the lawful

military authorities of the United States were the proximate and effi

cient cause and means by which the fire happened, and of the destruc

tion of those goods by fire.

We do not find it necessary to discuss the question, what was the

proximate and what was the remote cause of such destruction, under

tthis head. The suggestion that the setting on fire of the City Hall

was only the remote cause, while the casual and accidental commu

nication of the fire to the plaintiffs' store from the burning building

next adjacent thereto was the proximate cause of the fire and -the

means by which the fire happened, is not made by the counsel for ei

ther of the parties. The contrary is conceded, if not insisted upon,
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by both. The decision by the Supreme Court, in Insurance Co. vs.

Tweed, was assumed by both to be decisive against such a suggestion.

We are therefore not called upon to pursue that subject.

3. It remains to consider the 'claim of the defendant that the fire

happened by means which exempt the company from liability upon

the ground that it was caused by " military power," and was therefore

within the very words of the proviso.

It is insisted by the plaintiffs that the word " military," in the con

nection in which it is found in the proviso, does not mean the lawful

military power of the government, acting lawfully, in the perform

ance of the proper duty of the government forces, whether engaged

in hostile contest with an invading army or in a forcible endeavor to

suppress an internal rebellion.

For reasons which seem to us convincing, we are of opinion that

the word " military," in the proviso in question, ia8 no reference to

the lawful acts of the military power of the government. Neither

the reasons for the insertion of the proviso in policies of insurance

against fire, nor the history of that insertion, nor any judicial deci

sions upon the meaning and purport of the proviso, nor the discus

sions had upon its construction, with especial reference to the mean

ing of other terms employed therein, sustain the interpretation for

which the defendant contends. It is true that the precise question,

what is the import and legal effect of the word " military," does not

appear to have been decided in any case to which our attention is

called. And had that proviso been now for the first time employed

to exempt the defendant from a portion of the liability which the

preceding general agreement for insurance imports, there would be

much plausibility in the argument that the defendant intended not

only to exclude liability for the consequences of an insurrection, in

vasion or rebellion, but for the possible consequences of those vio

lent and forcible means which may be necessary to repel or suppress

it. And yet, if this was the intent, it may be pertinently asked, why

was the exemption limited to the employment of military force, and

not made to inolude the forcible or violent measures which municipal

authorities or police organizations might find it necessary to employ

to suppress a riot, insurrection, or civil commotion ?

The proviso containing the words " military or usurped power,"

was inserted in policies as early as 1720, and the history of the sub

ject, as given in Ellis on Insurance, page 41, Park on Insurance, page

657, and Marshall on Insurance, page 791, shows that the occasion

thereof was manifestly the liability to loss by fire caused by a foreign
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enemy and invasion. And the terms " military or usurped power "

were used in reference to the existence of claims to the exercise of

governmental authority, enforced within the kingdom and constitut

ing rebellion against the recognized government. The clause origin -a

ally embraced no other terms than were apt to indicate the violence

of enemies from abroad, and of usurpation exercising governmental

authority, or rebellion sustained by organized forces within the

kingdom.

The exception as then introduced into policies read as follows :

" No loss or damage by fire happening by any invasion, foreign enemy,

or any military or usurped power whatsoever, will be made good by

this company." The idea of interference with the peace and safety

of the realm, by organized force from abroad or rebellion rising to the

proportions of actual or at least formal usurpation of governmental

authority, (whether more or less successful,) and manifestly hostile to

the lawful government, is indicated by this language. The experience

of the country, in those days of not infrequent invasion and rebellion,

the result of disputes touching the right or the succession to the crown

of England, gave occasion for the exception, and by suggesting its cause

furnished also an explanation of its meaning. Foreign invading

armies, and the organized forces rallied in whole or in part within

the kingdom to overturn the government or to enforce the alleged

title of a claimant to the crown, usurping or endeavoring forcibly to

usurp governmental authority, were in view. Reason for refusing to

become liable for losses caused by these forces, in either form, is

found not only in helplessness and inability to resist them and the

magnitude of the destruction they may effect, but in the want of re

course for indemnity to those who commit the violence.

It is well and pertinently suggested that, while on the one hand no

one would think of obtaining insurance against the lawful acts of the

government, so on the other an insurer would not think of excepting

such lawful acts as a cause of the fire against which he insured. The

citizen without insurance and an insurer making insurance, if that

contingency was contemplated, would regard his government as bound

and presumptively always ready to indemnify against losses sustained

by acts done in its own defense or in maintaining the authority of

the law-

The subsequent .extension of the proviso to " riot, insurrection and

civil commotion," rather confirms than impairs this view of the mean

ing and intent of the original proviso. And these were held to im

port occasional local or temporary outbreaks or lawless violence,
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which, though temporarily destructive in their effects, did not rise to

the proportions of organized rebellion against the government.

The observations made by the court in the few early cases in which

this proviso came under consideration, (although any possible separ

ate meaning of the word " military " is not suggested,) indicate that

the clause has reference to acts done in disregard or in subversion of

lawful authority, and includes only such affirmative acts. Drinkwater

' vs. London Assurance Corporation, 2 Wilson, 363 ; Langdale vs.

Mason, referred to by the text writers above cited.

In the last named case Lord Mansfield uses this significant lan

guage : " What is meant by military or usurped power ? They are

ambiguous and they seem to have been the subject of a question and

determination. They must mean rebellion when the fire is made by

authority ; as in the year 1745, the rebels came to Derby, and, if they

had ordered any part of the town or a single house to be set on fire,

that would have been by authority of a rebellion. That is the only

distinction in the case. It must be by rebellion got to such a head

as to be under authority."

The term " military " is employed in the proviso in a meaning syno

nymous with the " usurped power " intended to be described, or as

qualified and explaining what was meant by " usurped power. " It

was in this view, and as a ground of distinguishing between the

usurped power specified in the proviso and the power of a mob, that

Mr. Justice Bathurst, in the case of Drinkwater vs. London Assurance

Corporation, construed usurped power to mean either an invasion by

foreign enemies, to give laws and usurp the government thereof, or

an internal force or rebellion, assuming the power of the government,

by making laws and punishing for not obeying those laws.

An " invasion " necessarily supposed organization and military

power or force ; so of the words " foreign enemy ;" and in the use of

a phrase which should include also violence within the kingdom, viz :

" military or usurped power," something in like manner hostile to or

subversive of the laws and of lawful government was intended, as

plainly as if the clause had been " or any other military or usurped

power."

That the terms used in the proviso have express application to force

illegally employed and adversely to the government, is indirectly but

impliedly involved in the decision and opinion of the court in the City

Fire Ins. Co. vs. Corlies, 21 Wendell, 367. The court deemed the

meaning of the words " usurped power " long settled. The property

there in question was destroyed by order of the mayor of the city of
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New York, for the purpose of arresting a conflagration. It was

claimed that this was a usurpation of power and authority iu disregard

of the law. The court deemed that, if the mayor had no authority to

do the act, the company were still liable, for that it was not a usurpa

tion of the power of government, against which the defendants in

tended to protect themselves.

The case of Sprull vs. North Carolina Ins. Co., 1 Jones, N. Car. Law

R., 126, tends strongly in the same direction ; and if an armed

patrol may be deemed a " military power," that case is especially

pointed and significant.

These considerations, and the significant fact that every other word

used in this proviso to designate the means by which a fire may hap

pen for which the company will not be liable, expresses clearly and

unequivocally what is unlawful, employed in disregard or in subver

sion of the laws or the government, furnish a strong case for the ap

plication of the maxim relied upon by the plaintiffs, nottcitur a sociix.

This maxim is not conclusive, but in a case of doubt, and where a

like meaning will satisfy the provision, where there is no other clause

or language hostile to the like interpretation, and especially when

other considerations tend to support it, the maxim has especial force

and significance.

We think it not too much to say that most, if not all, intelligent

readers of the proviso in question, would at once declare that the

word " military " therein was employed in a sense kindred to the

other terms, and that it described an organization military in its

form, but unlawful and hostile to the government in its character

and purpose.

Again, it is a familiar rule in the construction of provisos and ex

ceptions of this sort, made in qualification of the general positive

agreement, that words susceptible of either construction should be

taken most strongly against the speaker or party whose language is

to be interpreted ; and that the general and positive agreement should

have effect unless the exception clearly withdraws the case from its

operation. This has especial force when the other considerations

pertaining to the subject tend to the same result.

To this should be added, that it is the duty of an insurance com

pany seeking to limit the operation of its contract of insurance by

special provisos or exceptions, to make such limitations in clear terms

and not leave the insured in a condition to be misled. The uncer

tainties arising from provisos, exceptions, qualifications and special

conditions in or indorsed upon policies, have been often condemned,
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and snch special modifications are justly characterized as traps to de

ceive and catch the unwary. An insured may reasonably be held

entitled to rely on a construction favorable to himself where the terms

will rationally permit it. Where, as in this case, such construction

gives a signification to a word ejusdem generis with all those with

which it is found associated and in harmony with the general charac

ter and purpose of the provision in which they are found, he is clear

ly entitled to insist upon such construction.

Our conclusion is that the plaintiffs are entitled to judgment for

the amount of the insurance, with interest thereon from the expira

tion of sixty days from the 2nd day of May, 1865, on which day it is

admitted the preliminary proofs of loss were furnished to the defend

ant, and with costs.

SUPREME COUKT OF ERRORS OF CONNECTICUT.

NEW LONDON COUNTY.

Masoh Term, 1874

ELLEN RYAN \

THE WORLD MUTUAL LIFE INS. CO. /

In a Bolt on a policy of life insurance, the plaintiff cannot claim that the local agent

of the company willfully and without the knowledge of the plaintiff or the in

sured wrote the answers in the application incorrectly, for this is an attempt to

substitute a different parol contract for the warranties and representations con

tained in the written agreement.

Where the agent well knew that if correct answers were given in the application

it would be rejected by the company, and therefore he sought to obtain a policy

by means of false answers, the company was not responsible for an act which

could not have been contemplated as being withiu the scope of the ageucy.

Where the plaintiff was either an accomplice or an instrument in the perpetration

of a fraud on the company, she is not entitled to recover on the ground that

where one or two innocent persons must suffer by the fraud, negligence or un

authorized act of a third, he who clothed the third with the power to deceive

or injure must be the one.
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It was inexcusable negligence in the plaintiff to sign an application without read

ing it or knowing its contents. The law presumes that all reasonable diligence

will be used to see that the answers are correctly written.

A limited ngency in a case of life insurance will not be extended by operation of

law to an act done by the agent in fraud of his principal, and for tlie benefit of

the insured, especially where it is in the power of the insured by the use of a

reasonable diligence to defeat the fraudulent intent.

Any waiver or estoppel, to be effectual, must be made by an authorized officer of

the company.

Geo. Pkatt and Geo. Ripley, Counsel for Respondent.

I. The verdict was not against the evidence. The jury, under in

structions from the court, have found the following facts :

1. "That the defendants, acting by an officer clothed with full

powers, knowingly waived misstatements and misrepresentations in

the answers to this application, and issued tho policy intending to

bind the company." Or,

2. That the company have estopped themselves from setting up the

falsity of certain statements in the application by way of defense.

What were Ames's powers ? His signature to the application is

" soliciting agent ;" to the policy, " agent ;" to the proof of death,

" agent." The plaintiff had every reason to suppose him to be a

general agent of the company, clothed with full powers.

In the absence of any proof to the contrary, the jury were thus

warranted in finding that Ames was not merely a special or local

agent, but the general agent of the company ; and that the company

were estopped from relying upon the misstatements in the applica

tion to avoid the policy.

The knowledge of the agent is clearly proved. It is shown by the

testimony of Mrs. Ryan that all the questions were answered truth

fully by her husband ; that the agent was told he had been rejected

by another company. The agent acknowledged to three witnesses

that he did know of this fact at the time of the application. Mrs.

Ryan declined to pay the premium, but the agent told her " it was

all right in the application," and got the money. Mrs. Ryan and

her husband did not read the application, and it was not read to

them.

The jury have found, under the instruction of the court, that there J

was " no fraud, no concealment, no deception, no misrepresentation,'^

and that all questions that were asked were truly answered.

The space of the brief will not permit an analysis of all these ques

tions. Take one for an example : The defendants gave notice that

they would prove that the deceased was addicted to the habitual use of
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spiritaons liquors ; and in their reqnests to the court they asked the

court to give no less than three specific instructions on the point of

i intemperance.

II. The following propositions, applicable to the case at bar, are

gathered from the later decisions.

The agent has prima facie authority as extensive as the business on

which he is engaged. Union Mut. Ins. Co. vs. Wilkinson, 13 Wall.,

222 ; Malleable Iron Works vs. Phenix Ins. Co , 25 Conn., 465 ;

Woodbury Savings Bank vs. Charter Oak Ins. Co., 31 Conn. 517 ;

Beebee vs. Hartford Iua Co., 25 Conn., 57.

Facts material to the risk, made known to the agent before the

policy is issued, and constructively known to the company, can

not be set up to defeat a recovery on the policy. Hough vs. City Fire

Ins. Co., 29 Conn., 10 ; Peck vs. New London Co. Mut. Fire Ins. Co.,

22. Conn., 575 ; Plumb vs. Cattaraugus Mut. Ins. Co., 18 N. Y., 392 ;

Beebee vs. Hartford Ins. Co., 25 Conn., 51 ; Woodbury Savings B'k

va Charter Oak Ins. Co., 31 Conn., 517.

The latest case on the subject of the powers of the agent lays

down the doctrine " that an insurance company, transacting business

through an agent to solicit, make out and forward applications,

to deliver policies when returned, and to collect and transmit

premiums, is affected by the knowledge acquired by such agent

when engaged in procuring an application, and bound by his acts

done at such time with reference thereto." Miller vs. Mut. Bene

fit Life Ins. Co., 31 Iowa, 216 ; 1 Ins. Law Journal, 25.

This doctrine is recognized as the true one in the latest work on

Insurance, and one that has met with great approval. May on Ins.,

144-148.

It will be noticed also that the decisions of the court of our State

have had a controlling influence in modifying and changing the

harshness of the earlier rule. The cases of Beebee vs. Hartford Ina

Co., 25 Conn., 51, and Woodbury Savings Bank vs. Charter Oak Ina

Co., 31 Conn., 517, are cited as leading cases. The court below ruled

that the waiver must be by an officer of the company authorized to

make it, and that there must be additional proof of specific author

ity to make the waiver, provided the waiver was only by a local

agent.

That this is not the doctrine in Connecticut, see the cases before

cited, and also see Benton vs. American Mut. Life Ina Co., 25 Conn.,

542 ; Sheldon va Connecticut Mut. Life Ins. Co., 25 Conn., 207 ;

Hough va City Fire Ina Co., 29 Conn., 10 ; Rathbone vs. City Fire
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Ins. Co., 31 Conn , 193 ; Couch vs. City Fire Ins. Co., 37 Conn., 248 ;

(1 Ins. Law Journal, 141.)

This court will not, therefore, grant a new trial, even if the evi

dence does not clearly show a specific authority on the part of Ames

to waive misstatements and misrepresentations, because sufficient

facts are clearly proved to bring the case within the rule laid down

in Connecticut decisions, and well expressed by Judge Dutton in

Woodbury Savings Bank vs. Charter Oak Ins. Co., 41 Conn., 517.

See also May on Ins., 145, and cases cited ; Miner vs. Fhenix Fire

Ins. Co., 27 Wis., 293 ; (1 Ins. Law Journal, 41 ;) Campbell vs. The

Merchants* and Farmers' Mut. Life Ins. Co., 37 N. H., 35 ; Clark vs.

Union Mut. Ins. Co., 40 N. H., 333.

The defendants, in their twentieth request, asked the court to

charge " that a principal is not bound for the acts of his agent be

yond the scope of his authority, and such authority cannot be pre

sumed to cover the fraud of the agent."

The true proposition in regard to the fraud of the agent is this :

When a negligent agent or a fraudulent agent of an insurance

company effects an insurance for. an innocent insurer the party who

employs the agent must bear the consequences, upon the familiar

principle that when one of two innocent persons must suffer by the

fraud, negligence, or unauthorized act of a third, he who clothed the

third with power to deceive or injure, must be the one. If either

party must suffer by the act of the agent, it must be the party, whose

agent he is. The principle runs back to Hern vs. Nichols, 1 Salk.,

389 ; Clark vs. Union Mut. Fire Ins. Co., 40 N. H., 333 ; Fitzherbert

vs. Mather, 1 T. R., 12 ; Walsh vs. Etna Life Ins. Co., 30 Iowa, 133 ;

2 American Leading Cases, 5th ed., 919.

W. P. Prentice and S. C. Durham, Counsel for Defendant.

I. It is a sound rule of law that a written contract cannot be al-

tered or varied by parol proof—vox emissa volat, litera scripta maneL

Equally well sustained is the rule that, where parties have admitted

and acted upon written instruments, one who is cognizant of all the

transactions, and has induced another to act upon his representa

tions, shall not be permitted to deny them. Glendale Manf'g.

Co. vs. Protect. Ins. Co., 21 Conn., 19 ; Hartshorn vs. Day, 19 How.,

211 ; Specht vs. Howard, 16 Wall., 564 ; National Life Ins. Co. vs.

Minck, New York Court of Appeals, June Term, 1873, 2 Insurance

Law Jour., 822 ; Vose vs. Eagle Life and H. Ins. Co., 6 Cush., 42 ;
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2 Parsons on Cont., p. 793 ; 2 Story Eq. Jur., § 1538 ; Hermon on

Estoppel, pp. 230 and 341. Determined by such authority therefore

there was error in the admission of the evidence of the plaintiff of de

clarations to the medical examiner of the company and to the agent

who took the application, before the application was signed.

The defendant had been induced to make the contract of insurance

set out by the plaintiff, upon her written representations, incorporated

in it as the basis of the contract and signed by her. These repre

sentations she was permitted to deny.

Our case seems to fall very nearly within the lines of that of Lewis

vs. Phojnix Mut. Life Ins. Co., 39 Conn. R., p. 100, wherein it was held

that a similar fraud upon the insurance company avoided the policy,

although it did not appear the plaintiff actually participated in the

fraudulent intent.

II. Upon the contract in evidence, the plaintiff could not recover.

This was in fact admitted on the part of the plaintiff. The representa

tions, the basis of the contract, embodied in it were untrue. Kelsey

vs. Universal Life Ins. Co., 35 Conn., 225 ; Vose vs. Eagle Life & H.

Ins. Co., 6 Cush, 42 ; Ripley vs. .Etna Ins. Co., 30 N. Y., 136 ; First

Na« Bank of Ballston Spa vs. Ins. Co. of N. A., 50 N. Y., 45 ; Ander

son vs. Fitzgerald, 4 H. of L. Cases, 484 ; Ward vs. U. S., 14 Wall.,

opin. p. 38.

Distinction is also to be made between cases like the present, where

an application made the basis of a contract is presumptively the act of

the insured, and after its completion is signed by the insured and the

plaintiff, and other cases, like Miller vs. The Mut. Benefit Ins. Co., 7

Am. R. and the Wilkinson Case in 13 Wall., where the agent makes

the application, or changes it after it has been signed, or substitutes

a new paper.

" The application being expressly made a part of the contract, and

the contract providing that by accepting the policy the insured be

comes responsible for the truth of the statements contained in the ap

plication, the fact that the original statement was made by the agent,

and without the knowledge of the assured, will not avail to prevent a

forfeiture by reason of a material false statement." May on Ins.,

§ 141, p. 143.

In the case of "Richardson vs. Maine Ins. Co., 46 Me., 394, even the

signature had been made by the agent, but it was held the assured had

adopted it. See also, Kennedy vs. The St. Lawrence Co. Mut. Ins.

Co., 10 Barb. , 285, and Jennings vs. Chenango Ins. Co., 2 Denio, 75.

The position of the plaintiff is therefore untenable. Nat. Life Ins.
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Co. vs. Minek, N. Y. Court of Appeals, June Term, 1873, 2 Ins. Law

Jour. , p. 820 ; Vose vs. Eagle Life & H. Ins. Co., 6 Cush., 42 ; Specht

v>-. Howard, 16 Wall., 565 ; Lefavour vs. Ins. Co., 1 Phil., 558 ; 2 Big.

I. R., 158 ; LeRoy vs. Market Fire Ins. Co., 39 N. Y. R., 90 ; Baker

vs. Union Mutual Life Ins. Co., 43 N. Y. B,, 284 ; (1 Ins. Law Jourl.,

97.)

III. The doctrine of estoppel in pais it is claimed sets in. It is said

the defendant is estopped from denying that notice to its agent is its

own knowledge. And further, that where application is made out by

the agent, the statements embodied therein, if contrary to the truth,

are those of the insurance company, although the application was

signed by the plaintiff, and the company is bound by them.

It would seem a monstrous rule, but it is said public policy demands

it, and a waiver of true answers in the application is within the ap

parent scope of authority of an agent of a life insurance company at

a distance from the home office. Such rules have no application in

our case.

In Am. Lead. Cases, 921, it is said, " That the answers of the in

sured were prepared or dictated by an agent of the insurance com

pany will not therefore necessarily excuse the suppression or misstate

ment of a material fact, and the question will, under these circum

stances, depend on whether the agent was acting within the general

scope of the authority given by the principal, for otherwise he must,

relatively to the matter in hand, be considered as the agent of the

insured, and not of the insurers."

Many cases are there cited, and p. 921, upon the authority of

Treadway vs. The Hamilton Ins. Co., 29 Conn., and other cases, it is

said, " Officers of mutual insurance companies, being agents whose

powers are limited, cannot waive any of the conditions," etc., etc., and

" officers of such companies have no power to vary any of the stipu

lations of the policy, or to do that orally which the contract requires

to be in writing." And in many cases agents of mutual insurance

companies were said to be also agents of the insured, who must there

fore take the consequences of their mistakes.

A fortiori if gross negligence or an actual participation in fraud on

^the plaintiffs part has caused false statements in writing to be made

the basis of a contract, which the agent was in n<5 wise authorized

himself to alter or to make, no parol evidence can be admitted to vary

or contradict them.

IV. Estoppel is only in favor of a party misled, Phil. Ev., 460, 461,

and does not apply in favor of the plaintiff The plaintiff is estopped
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by her acts and conduct, Phil. Ev., 453, 464, from denying the au

thenticity of the application by which the defendant was deceived as

to the character of this risk.

Estoppel, such as the plaintiff seeks to make against the defendant

by oral admissions, are the most dangerous kind of evidence. Such

evidence, it was said in Stone vs. Ramsey, 4 Monroe, 236, 240, 241,

cannot overcome the express denial of the answer, and numerous

cases are cited on this point in Phil. on Ev., 4th Am. ed., note 129,

p. 462, and idem, p. 452.

V. The case of Insurance Company vs. Wilkinson, 13 Wall., 222,

principally relied upon by the plaintiff, -is not ours. It differs materi

ally in its facts. What the conditions of the policy and of the appli

cation were, we do not know, but iu the case itself it appears that the

insured refused to moke statements as to the age of her mother ; the

information was then obtained from third persons and inserted in the

application, after it was made, by the agent on his own authority and

without the assent of the insured. The plaintiff was permitted to

show that these statements were not his but the agent's, and the rest

of the decision is obiter. '

In our case the application was made up in the presence of the in

sured and the plaintiff, and then signed by them the last thing before

the agent left. It is false by the admission of the plaintiff, and, by

conclusive presumption of law, with her knowledge. See the cases of

Specht vs. Howard, 16 Wall., 564; Hartshorn vs. Day, 19 Howard,

211 ; Ward vs. United States, 14 Wall., 28 ; Sparrow vs. Mut. Ben.

Life Ins. Co., U. S. C. C, Mass., 1873 ; May on Ins., p. 611 ; Union

Mut. Life Ins. Co. vs. Wilkinson, 13 Wall., 222.

VI. There was error in the refusal to nonsuit the plaintiff, when

the evidence entirely failed to support plaintiff's case. There was no

evidence of payment of premium, and there had been a concealment

of important facts in answer to direct questions, as to habits, sickness

in the fall of 1871, previous, and Dr. Cassidy's attendance. Ryder

vs. Womb, 4 L. R. Exch., 39 ; G vs. Metropolitan R. Co., 82

B., 177 ; Grand Chute vs. Winegar, 15 Wall., 355 ; Schuchardt vs.

Aliens, 1 Walk, 369 ; Dean vs. Fuller, 40 Penn. L. R., 474; Gardiner

•vs. Otis, 13 Wis., 175 ; Hedgpeth vs. Robertson, 18 Texas, 859 ;

'Rhodes vs. Otis, 33 Ala., 578 ; Garnett vs. Kirkman, 33 Miss., 380 ;

Dryden vs. Button, 19 Wis., 22 ; Foot vs. Sabin, 19 John., 154 ; Bry-

den vs. Bryden, 11 John., 189 ; Lomer vs. Meeker, 25 N. Y., 361 ;

Rudd vs. Davis, 3 Hill., 287 ; Monk vs. Union Mut. Life Ins. Co., 4

Robt., 455.
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In Bryden vs. Bryden and Foot vs. Sabin, the ground is expressly

taken: "If a court can rightfully nonsuit the plaintiff upon an undis

puted state of facts when the law is against him, they ought to do so,

and the refusal to do it is an error in point of law."

VII. By the terms of the contract in suit, the declarations and

representations of the insured and of the plaintiff in this case were

made warranties, and their literal truth must be proved by the plain

tiff or there can be no recovery.

The application being referred to in the policy of insurance as part

of the contract, its statements and declarations become express war

ranties to be literally proved as conditions precedent by the plaintiff,

to make out a case. The distinction is well marked between war

ranties, in which the burden of proof rests with the plaintiff, and repre

sentations, (of which latter class the " conditions " in the policy are

example?,) which constitute a defense.

An express warranty is an agreement in the policy, or contained in

proposals or documents expressly referred to in the policy, and so

made part of it, that certain facts are or shall be true, or certain acts

shall be done, etc. 1 Phil, on Ins., §§ 754, 756 ; First National Bank

vs. Ins. Co. of North America, 50 N. Y., 45.

i

Cabpenter, J.

This is an action on a policy of life insurance. The policy is ex

pressed to be "in consideration of the representations, declara

tions, and covenants contained in the application therefor, to which

reference is here made as a part of this contract," etc.; it is fur

ther declared that " this policy is issued and accepted on the fol

lowing express conditions and agreements : First, that the declara

tions made in the application therefor, and on the faith of which it

is issued, are in all respects true," etc.

The application therefor is a part of the policy ; and the plaintiff's

agreements therein contained are warranties, and if not true, she

cannot recover unless there has been a waiver by the defendants, as

under the circumstances they are estopped from denying their truth.

In the application are the following questions and answers :

I "12. Has the party ever had any of the following diseases ?"

.(naming a long list of diseases, and among them) bronchitis, con

sumption, spitting of blood, or any serious disease ? Ana. None of

thesa"

"17. Has the party had during the last seven years any severe
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sickness or disease? If so, state the particulars and the name of

the attending physician who was consulted and prescribed. No."

" 25. Has the party employed or consulted any physician ? Please

answer this Yes or No ; if yes, give name or names, and residence.

No."

"27. (A.) Has any previous examination or application been

made for assurance on the life proposed ? No."

" (E.) Has any company declined to issue a policy for the party ?

No."

Upon the trial the plaintiff offered to prove not that the above

answers were true, but that different answers were in fact given,

both by herself and the insured, and that the answers were wrongly

written by the local agent of the defendants, without the knowledge

or consent of the plaintiff or her husband. Aside from the claim

that the defendants are responsible for the conduct of their local

agent, this is merely an attempt to substitute for a part of the writ

ten contract declared on. a different parol contract ; for the represen

tations and warranties of the plaintiff contained in the written agree

ment, oral representations and warranties of an entirely different

character. It requires no argument to show that this cannot be

done. But the plaintiff claims that truthful answers having been

given to each interrogatory, and the incorrect answers contained in

the application being there by the sole act of the agent, the defend

ants are bound by the answers as written, and are precluded from

denying their truth. Whether this is so or not depends upon the

extent of the agent's authority. It must be admitted that the ex

press authority of the agent was limited to receiving the application,

forwarding it to the home office, receiving, countersigning, and de

livering the policy, and collecting the premiums. The courts in this

State have construed the power of these agents liberally and ex

tended them somewhat by implication. Thus it has been held that

in writing the application, explaining the interrogatories and the

meaning of the terms used, he is to be regarded as the agent of the

company. In the Union Mutual Ins. Co. vs. Wilkinson, 13 Wall.,

222, it was held where an agent, by mistake or acting upon informa

tion derived from others which proved to be incorrect, inserted an

answer not true in fact, that it was the act of the insurers and not

of the insured.

In this case we are asked to go farther than any case has yet gone,

and clothe the agent with an authority not given him in fact, and to

hold the principal responsible for an act which could not by any
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possibility have been contemplated as being within the scope of the

agency. In most if not in all the cases in which the act of tho agent

has been regarded as the act of the principal, the action has been

the natural and probable result of the relations existing between

the parties, or so connected ' with other acts expressly authorized

as to afford a reasonable presumption that the principal intended

to authorize it : but it cannot be supposed that these defendants

intended to clothe this agent with power to perpetrate a fraud upon

themselves. That he deliberately intended to defraud them is man

ifest. He well knew that if correct answers were given, no policy

would issue. Prompted by some motive, he sought to obtain a policy

by means of false answers. His duty required him not only to write

the answers truly as given by the applicant, but also to communicate

to his principals any other facts material to the risk which might

come to his knowledge from any other source. His conduct in this

case was a gross violation of duty, in fraud of his principal, and in

the interest of the other party. To hold the principal responsible

for his acts, and assist in the consummation of the fraud, would be

monstrous injustice. When an agent is apparently acting for his

principal, but is really acting for himself or third persons, and

against his principal, there is no agency in respect to that transac

tion, at least as between the agent himself, or the person for whom

he is really acting, and the principal.

The principal reason urged for holding the defendant liable in

this case is the one suggested in the argument that where one of two

innocent persona must suffer by the fraud, negligence or unauthorized

act of a third, he who clothes the third with the power to deceive or

injure must be the one.

Our answer is, in the first place, this is not exactly a case in which

one of two innocent parties must necessarily suffer. There is no ab

solute loss for us to determine on whom it shall fall. If the plaintiff

fails to recover, she sustains no pecuniary loss except the premium

paid, nor that even if she is innocent, and the law is so that she

can recover it back on the ground that there was a failure of consi

deration. It is unlike a case of fire insurance. Nearly all property

may be insured at some rate—if not in one office in another. But

in this case the plaintiff's husband was not an insurable subject.

His situation was such that one company had rejected him, and but

for the aid of fraud neither this nor any other company would have

accepted him. Had the truth been stated, no policy would have is

sued, and as she would have had no better success probably with
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other companies, we cannot see that she has been misled to her pre

judice ixoept in relation to the premium, which is comparatively a

small mutter.

In the second place, if the rule is to be applied to this case it i4

by no means certain that it will aid the plaintiff ; the fraud could

not be perpetrated by the agent alone. The aid of the plaintiff or

the insured, either as an accomplice or as an instrument, was essen

tial. If she was an accomplice, then she participated in the fraud

and the case falls within the principle of Lewis vs. The Phoenix Mu

tual Life Insurance Co., 39 Conn., 100 ; 3 Ins. Law Journal, 123.

If she was an instrument she was so because of her own negligence,

and that is equally a bar to her right to recover. She says that she

and her husband signed the application without reading it, and

without it being read to them. That of itself was inexcusable neg

ligence. The application contained her agreements and representa

tions in an important contract. When she signed it she was bound to

know what she signed. The law requires that the insured shall not

only in good faith answer all the interrogatories correctly, but shall

use reasonable diligence to see that the answers are correctly written.

It is for his interest to do so, and tho insurer has a right to presume

that he will do it. He has it in his power to prevent this species of

fraud, and the insurer has not. But more than this : the conduct of

the plaintiff at the time, and subsequently, is not entirely free from

suspicion. There is some evidence tending to prove that she knew of

the deception. She testifies that her husband, at the time the appli

cation was signed, told the agent several times that he had been re

jected by the Massachusetts Mutual, but the doctor told him to say

nothing about it. After the doctor had paid the premium she hesi

tated about repaying him, fearing that the policy would not be good,

and even sent her daughter to request him to take the policy away.

Thereupon the doctor and the agent assured her that it was all right

in the application. Upon that assurance she paid the premium.

This, if it falls short of proving actual collusion, shows clearly that

she comprehended the importance of the answer, and exhibits her

negligence in a stronger light. On the whole we think that she,

quite as much as the defendants, clothed this agent with the power

to perpetrate the fraud. Courts should never extend by implication

the power of an agent except to carry into effect the probable inten

tion of the parties, or to prevent third persons dealing with the agent

from being misled to their injury. In this case there is no ground

for the supposition that the defendants ever intended to authorize
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the agent to act directly contrary to their interests ; and if the plain

tiff has been deceived, her own negligence at least materially con-

. tributed to it.

We need not enlarge upon the evils necessarily resulting from hold

ing insurance companies liable for such acts of their agents. The'

question is vital to the insurance interests of the country. The in

sured, no less than the insurers, are deeply interested in it. If this

verdict is sustained it will tend to establish a principle fraught only

with mischief. Every life insurance company in the country, and to

some extent the fire insurance companies, will be at the mercy of their

agents. A door will be open to fraud, collusion and legal robbery

unprecedented in the history of jurisprudence. In view of the proba

ble consequences of such a principle—evils coextensive almost with

the magnitude of the interests involved—we ought to pause and con

sider well before extending the doctrine of some of the modern cases

to a case like this. We are constrained therefore to hold that a lim

ited agency in a case of life insurance will not be extended by opera

tion of law to an act done by the agent in fraud of his principal and

for the benefit of the insured, especially where it is in the power of

the insured by the use of a reasonable diligence to defeat the fraudu

lent intent. I

The court very properly instructed the jury that " an untrue or

fraudulent statement or denial made by the applicant of a fact materi

al to the risk, to induce the insurance of a policy, will prevent the

policy from taking effect as a valid contract unless the insurer has in

some way waived or estopped himself from relying upon such mis

statement to avoid the policy. This waiver, to be effectual, must be

made by an officer of the company authorized to make it. If there

has been no evidence of any waiver except by a medical examiner of

the company, or by a local agent, there must be additional proof of

specific authority given them or the company will not be bound."

Some of the cases cited by the plaintiff are cases of fire insurance,

in which the agents were entrusted with blank policies, signed by the

president and secretary, and had full power to fill up and issue the

same without referring the application to the home office. In such ^

peases the corporation contracts solely by its agent. The acts and

knowledge of the agent are the acts and knowledge of the corpora- .

tion, and there is a manifest propriety in holding the corporation

liable accordingly.

This court has held, that in writing the answers to the interroga

tories in the application, the agent is to be regarded as the agent
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of the company rather than the agent of the insnred. We do not

question the propriety of those decisions, considering the circum

stances of the cases in which they were made, but we cannot regard

them as establishing an inflexible rule of law, applicable to all cases.

A brief reference to some of the cases will illustrate the distinction

which we make. Where the applicant stated fully and truthfully the

circumstances relating to the title to the property insured, and the

agent, knowing all the facts, but for the sake of convenience, stated the

title incorrectly and issued a policy, it was held that the company

could not take advantage of it. The court regarded the transaction

as equivalent to an agreement that for the purpose of the insurance,

the title should be considered as it was stated to be by the agent.

Peck et al. vs. New London County Mut. Ins. Co., 22 Conn., 575.

See also Woodbury Savings Bank vs. Charter Oak Ins. Co., 31 Conn.,

517. When the applicant answered the interrogatory, " Is a watch

kept on the premises during the night ?" by stating the facts, and the

agent wrote the answer, "Watchman till twelve o'clock," which

answer was not strictly true, it was held that the company was bound

by it. Malleable Iron Works vs. Phoenix Ins. Co., 25 Conn., 465.

See also Beebe vs. Hartford Co. Mut. Fire Ins. Co., 25 Conn., 51 ;

Hough vs. City Fire Ins. Co., 29 Conn., 10.

The case before us is a case of life insurance. The power of the

agent was in fact limited ; he had no power to issue policies. The

terms of this agency conferred no authority to waive conditions or

forfeitures, or to agree to false and fraudulent answers to any of the

interrogatories, or to make any other contract to bind the company.

Presumptively the insured and the plaintiff knew all this before pay

ing the premium; for the printed policy, which was in their hands for

several days, contained at the bottom this note : " The president and

secretary of the company are alone authorized to make, alter or dis

charge contracts or to waive forfeitures." The jury then were correctly

told that " there must be additional proof of special authority given

them " (the local agent and medical examiner) " or the company will

not be bound."

The jury found such special authority, but we look through the

record in vain to find any evidence to support such a finding.

The verdict was manifestly against the evidence, and justice re

quires that it should be set aside and a new trial awarded.

In this opinion the other judges concurred except Foster, J., who,

having tried the case in the court below, did not sit.
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UNITED STATES CIRCUIT COURT,

DISTRICT OF MAINE.

September Term, 1874.

JOHN BABSON J

us. >

THE THOMASTON MUTUAL FIRE INS. CO.* )

The owner of the property in her will appointed T. her trustee, with power to

appoint a substitute in case T. should be unable to act as such, and also to

name a suitable person to act after his decease ; or if such appointment should

not be made, then the judge of probate should appoint a successor as provided

by law. T. declined acting as trustee, and the Probate Court appointed B. aa

trustee in his stead. B. insured the property, describing it as "his dwelling-

house, " although the facts in the case were communicated to the company

when the insurance was effected.

Held, that B. had an insurable interest in the property insured.

Shepley, J.

Action on a policy of insurance upon a dwelling-house, the defense

to which was that at the time of effecting the insurance plaintiff had

no title or insurable interest in the property.

The case was tried before the judge without the intervention of a

jnry-

The facts of the case are as follows :

The property formerly belonged to Sarah McCrate. She died leav

ing a will, in which Richard H. Tucker was named executor, and who

also was constituted trustee, to whom this property was devised in

trust. The will likewise contained the following clause :

" And I hereby authorize and empower the said Richard H. Tuck

er, the trustee before named, to appoint a trustee to be substituted

* Statement of case furnished by George F. Emery, clerk V. 8. C. 0., Portland, Me.
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for him in case be, the said Tucker, should from any cause be unable

to act as such, and also to name a suitable person to succeed him as

trustee after his decease ; which appointment of a substitute or suc

cessor is to be made by the said Tucker in writing, and such substi

tute or successor shall have the same powers and authority as the

present trustee ; or if said appointment of a new trustee shall not,

from accident or otherwise, be made by the present trustee, or his

successor, then the then judge of probate for the county of Lincoln

shall appoint one in case of a vacancy as provided by law."

Tucker, the trustee, declined both trusts, in a writing addressed to

the judge of probate, in the following words, viz :

" I decline both trusts, and recommend the Hon. John Babson as

the most proper and suitable person for the acceptance of the above

trust, in my place and stead."

Thereupon the judge of probate passed a decree in substance as

follows : " and the said Richard H. Tucker having in writing declined

the trust reposed in him by virtue of said instrument, (the will,) or

dered, that John Babson be administrator with the will annexed, first

giving bond, with sureties," etc.

A bond was furnished, in addition to one as administrator, ap

proved and ordered to be recorded, containing the recital "that

whereas the said John Babson has been appointed by the judge of

probate trustee of the estate of Sarah McCrate, late of Wiscasset, de

ceased, agreeably to the provisions of the last will and testament of

Baid Sarah McCrate, and certain property having come into his

hands in trust for purposes in said will set forth : now, therefore, if

the said John Babson shall faithfully execute such trust according to

the will of the testatrix, so far as is consistent with law, and shall

make a true and perfect inventory," etc.

Plaintiff thereupon proceeded to execute the trust, and under this

state of the title took out a policy in the name of "John Babson,"

describing the property as " his dwelling-house," although it appeared

in evidence that the facts as to title were communicated to the com

pany when the insurance was effected.

Held that the facts disclosed an insurable interest in plaintiff, and

judgment was entered for plaintiff!
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COURT OF APPEALS OF KENTUCKY.

Appeal from Louisville Chancery Court.

ST. LOUIS MUTUAL LIFE INS. CO., Appellant,

IK.

AMANDA L. GRIGSBY et al., Appellees*

A ten-year life policy was issued to the insured on the half-note plan with the

conditions that if hereafter the premiums were not paid, a paid-up policy would

be issued for as many tenths of the original sum insured as there had been pre

miums paid, and that if the interest was not paid on the notes or loans the

policy should be void. After three payments were made the company issued

to the insured a certificate guaranteeing him a paid-up policy of three tenths of

the original amount. Subsequently the interest, amounting to $49.04, was not

paid in advance as the terms of the p licy required. On the death of the in

sured the company claimed that the policy had lapsed by non-payment of in

terest on the notes.

Held, that in the payment of the regular premiums time is of the essence of the

contract, and a failure to pay premiums when due voids the policy.

Meld, that the annual interest on these premium notes was not an annual premi -

um, for the non-payment of which the policy would be forfeited, but the

company had a right of action against the insured to enforce its payment, and

that the ultimate payment of the policy was hypothecated or pledged to the

payment of this interest, and became a collateral security for it.

The court, being sufficiently advised, delivered the following opinion

herein, to wit : •

The policy of insurance made the foundation of this action was is

sued by the St. Louis Mutual Life Insurance Company on the 16th

day of August, 1867. The contract it evidences is that in considera

tion of the sum of $690.60 in hand paid, and an annual premium of

the same amount to be paid on the 16th day of August in each and

every succeeding year for nine years, said company assured the life of

I. Calvin Grigsby for the term of his entire life, in the sum of ten

thousand dollars for the sole use of Amanda L. Grigsby, in trust for

• Opinion delivered October 1Mb, 1874.
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herself and children of the insured. The following provisos were in

corporated into the policy :

" 1. That if default shall be made in the payment of any of said an

nual premiums hereafter to become due and payable at tho time here

inbefore mentioned and limited for the payment thereof respectively,

then and in such case such default shall not work a forfeiture of this

policy, but the sum of $10,000, the amount insured, shall be then com

muted or reduced to such proportional part of the whole sum or

amount insured as the sum of the annual payments so paid by the

said insured shall bear to the sum of the ten annual payments herein

stipulated and agreed to be paid by said I. Calvin Grigsby as afore

said."

" 2. If the said insured shall fail to pay annually, in advance, the

interest on any unpaid notes or loans which may be owing by said

insured to said company, on account of any of the above-mentioned

annual premiums, at the office of the company in the city of St. Louis,

or to agents where they produce the receipts signed by the president

or secretary, then and in every such case the said company shall not

be liable for the payment of the sum insured, or any part thereof, and

this policy shall cease and determine."

The premiums upon this policy were to be paid upon what is called

the half-note plan. The cash payments were made and notes executed

in 1868 and 1869, but the insured failed to pay or in any way arrange

the premium due on the 16th of August, 1870. He also failed to pay

in advance the interest on his three outstanding notes.

In November, 1870, Grigsby was requested to reinstate the policy;

he declined to reinstate it, but agreed to pay the interest in default and

to accept a commuted or reduced policy for the sum of $3,000. The

company accepted this proposition, received said interest and issued

to him the following certificate :

Policy No. 7725, insuring the life of I. Calvin Grigsby, is horeby

renewed and continued in force for the commuted amount of $3,000

until the 16th day of August, 1871, but this certificate shall not be

valid and binding on the company until the premium (as per margin)

is paid and the receipt countersigned by S. R. Foot, agent at Louis

ville, Ky. Signed, 'Wic. T. Selby, Secretary.

This certificate was duly countersigned and the necessary amount

paid. Grisby failed to pay the interest due the 16th of August, 1871,
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on the note executed for the aggregate sum of the three notes given

in 1867, 1868 and 1869, and died on the 2nd of January, 1872.

Appellee claims that she is entitled to recover the whole amount of

the original policy, less the sum due as premiums for 1870 and 1871.

She alleges, but fails to prove, that prior to the default in 1870, the

company had adopted what she denominates the Massachusetts plan,

and that it was bound to keep the policy alive,by applying to the pay

ment of the premiums, the reserve fund to which she was entitled, and

that by such application the policy would have been kept in full force

up to and after the time at which her husband died. The failure of

proof upon this point renders it unnecessary that it shall be further

noticed. Appellee further claims that her deceased husband was a

lunatic in November, 1870, when he accepted the commuted policy,

and that its acceptance was obtained by the fraud of the company.

The proof fails to show that Grigsby was at that time or at any sub

sequent time insane, but if it did, we do not see that such fact would

operate advantageously to the appellee.

By the terms of the contract, the failure to pay the premiums as

they became due, involved the reduction of the policy in the propor

tion hereinbefore set out. The party who was in default could not

compel the company to reinstate the policy for the full amount, and

the agreement of November 2nd, 1870, secured to Mrs. Grigsby the

most that she then had the right to claim. The company resists her

right to recover on the commuted policy on the ground that the failure

to pay the interest in advance on the note executed when the agree

ment to commute was entered into, released it from all liability and

determined the policy. This note was for $817.41 ; the amount of in

terest due on the 16th of August, 1871, was $49.04. The proof shows

that appellee was then entitled to a dividend amounting to $42.07.

The application of this dividend to the payment of the interest would

have reduced it to $6.97. The direct question is presented whether

from the failure to pay this amount, or even the whole of the interest

dne, the forfeiture of all rights Under the commuted policy followed

as a legal and necessary consequence. Some importance is attached

to the fact that the certificate evidencing the commutation continued

the new agreement in force only until the 16th day of August, 1871. j

We regard this attempted limitation as to time as unavailing. Thej

company accepted the interest then in arrear, and thereby reinstated

the original policy except as to the amount of insurance, and by the

terms of that policy it was to continue in force during the whole term

of the natural life of the insured.
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The conditions in policies of life insurance providing for forfeitures

for the non-payment of premiums in exact accordance 'with the terms

' of the agreement, have been upheld and enforced by the courts. Such

forfeitures are not regarded as being in the nature of penalties. It

is considered that in agreements of this character, time is of the es

sence of the contract. They are contracts to be kept in force from

year to year at the will of the insured.

The right to keep the policy alive by the payment of the stipu

lated premiums, is a privilege secured to the insured by his agree

ment with the insurer. He may exercise or abandon this privilege

at his discretion. But if he does abandon it, those beneficially inter

ested cannot complain that the insurer refuses longer to be bound by

a contract that has lost all the elements of mutuality. Where, as matter

of favor to the insured, credit is extended him for some portion of a

cash premium, the failure to pay the note representing such por

tion is regarded as a failure to pay the premium, and the policy will

be forfeited. In this case there has been no failure to pay either the

cash portion of a premium, or to satisfy a note representing any por

tion of a cash premium.

By the contract of November 2nd, 1870, the original policy wa3

commuted. It thereby became essentially a paid-up policy, except

that the company had the right, should its affairs render it necessary

and proper, to demand the payment in whole or in part of the note

executed for the unpaid portion of the three annual premiums. It

does not appear from the record before us, nor from the charter of

the company, nor from the amendment thereto, that the failure to pay

these premium notes, or such portion thereof as may be called for,

will work a forfeiture of the policy of insurance.

But however this may be, that question does not arise, as the in

sured was never required to pay any portion of the principal of the

note held against him by the company.

The complaint is that the interest was not paid iu advance. It

seems that a distinction is taken between the principal sum due

and the interest that may accrue thereon. From the peculiar char

acter of the contract this distinction may exist, but we do not see

that its existence can convert the accruing interest into an annual

premium, for the non-payment of which the rights secured by the

paid-up policy may be forfeited. If instead of executing his note,

Grigsby paid off the amount due to the company, and then bor

rowed a like sum, agreeing that the commuted policy should be for

feited if he failed at any time to pay the annual interest promptly
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in advance, it is evident the forfeiture would not have been enforced.

As matter of fact the company agreed to treat these unpaid notes as

loans to Grigsby. The second proviso, heretofore quoted, so denom

inates them. The language is that " if the said insured shall fail to

pay annually in advance the interest on any unpaid notes or loans

which may be owing * * * * on account of any of the above men

tioned annual premiums," then the company shall no longer be lia

ble to pay the amount secured by the policy.

The term " loan " has a direct and natural connection with the words

" annual premiums," and it is manifest that the contemplated loans

were to be made up of such premiums. The interest annually ac

cruing on these loans is in no sense an annual premium due from the

insured to the insurer. The loan itself does not represent a cash

premium, but a debt which the insured may never be required to

pay, and which ordinarily will be satisfied out of the dividends, or

the insurance to which the assured may be entitled.

The considerations applying to the payment of the annual premium

have no application to the payment of interest, or these notes or

loans. On the prompt payment of the premiums depends the mu

tuality of the contract, and the ability of the insurance company to

meet its obligations. As to this policy the contract was completely

executed so far as the assured was concerned. The annual premiums

had all been paid, in the mode prescribed by the contract itself, and

the company was bound to look to the insured for the payment of

the interest due upon the notes or loans owing by him, and to en

force the payment thereof as though he was a stranger to the con

tract under which appellee claims. She and those she represents

cannot be affected by the default of the party to whom the loan was

made, except that her policy, and all profits and payments to which

she is entitled thereunder, are pledged and hypothecated to the

company for the ultimate payment of the loan, and its accrued in

terest. The failure of Grigsby to pay the interest due on the 16th

of August, 1871, did not affect the ability of the company to meet

its obligations to any greater extent than the failure of nny other

debtor to pay the interest due from him would have affected it ; and

as the collateral pledged by an ordinary debtor to secure the pay

ment of a like debt will not be forfeited to the company for the

non-payment of interest in exact accordance with the terms of the

loan, notwithstanding his agreement that they shall be so forfeited,

we see no reason why the company shall be allowed to forfeit the
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paid-up policy of insurance hypothecated to secure the ultimate pay

ment of the " note or loan " owing by Grigsby.

The failure to pay the interest due on the note or loan, is a de

fault which admits of a certain compensation. The insurance com

pany holds, and has always held, ample security. 'We have already

seen that the reasons that forbid courts of equity from interposing

to relieve against forfeiture for the non-payment of premiums, or

notes representing portions of cash premiums, do not apply in cases

like this. We are satisfied from the nature of the contract, that the

forfeiture was intended as a penalty to secure not only the ultimate

but the prompt payment of the interest to become due, and as the

default is only in time, and as the company can be given all that it

stipulated to receive, a case is presented in which relief can and

ought to be afforded. The chancellor adjudged the company to pay

the amount of the commuted policy, less the note due from Grigsby

and its accrued interest up to the date of the judgment. His said

judgment conforms to the principles herein announced, and it is

therefore affirmed, as well on the original as on the cross appeal.

UNITED STATES SUPREME COURT.

Error to the First Judicial Didrict Court of Hamilton Co., Ohio.

HOME LIFE INSURANCE COMPANY

vs.

DUNN.

L Where, after a suit has been properly removed from a State court into the Cir

cuit Court of the United States, under the act of March 2nd, 1867, which allows

such removal, iu certain cases specified by it, "at any time before the final

hearing or trial of the suit," the State court still goes on to adjudicate the cose

against the resistauce of the party who got the removal, such action on its

part is a usurpation, and the fact that such a party has contested the suit in

such State court does not» after a judgment against him, on his bringing the

proceedings here fox reversal and direction to proceed no further, constitute a
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-waiver on his port, of the question of the jurisdiction of the State court to

have tried the case.

2. The language above quoted—"at any time before the final hearing or trial of

the suit,"—ol the act of March 2nd, 1867, is not of the same import as the lan

guage of the act of July 27th, 1866, on the same general subject —" at any time

beiore the trial or final hearing." On the contrary, the word ' ' final," in the first

mentioned act, must be taken to apply to the word " trial " as well as to the

word "hearing." Accordingly, although* removal was made after a trial on

merits, a verdict, a motion for a new trial made and refused, and a judgment

on the verdict, yet it having been so made in a State where by statute the

party could still demand, as of right, a second trial,

Held, that such first trial was not a " final trial " -within the meaning of the act of

Congress , the party seeking to remove the case having demanded and having

got leave to have a second trial under the said statute of the State.

The case is as follows : The judiciary act of 1789, 1 Stat, at Large,

79, thus enacts :

" If a suit be commenced in any State court by a citizen of the

State in which the suit is brought, against a citizen of another State,

* * * and the defendant shall, at the time of entering his appearance

in such State court, file a petition for the removal of the cause for

trial into the next Circuit Court to be held in the district where the

suit is pending, etc., it shall then be the duty of the State court

* * * to proceed no further in the cause."

Then came an act of July 27th, 1866, 14 Stat, at Large, 306. It

was as follows :

" If in any suit * * * in any State court by a citizen of the State

in which the suit is brought, against a citizen of another State, * *

a citizen of the State in which the suit is brought is or shall be a

defendant, and if the suit, so far as relates * * * to the defendant

who is the citizen of a State other than that in which the suit is

brought, is or has been instituted or prosecuted for the purpose of

restraining or enjoining him, or if the suit is one in which there can

be a final determination of the controversy, so far as it concerns him,

without the presence of the other defendants as parties in the cause,

then, and in every such case, * * * the defendant who is a citizen of

a State other than that in which the suit is brought, may, at any time

before the trial or final hearing of the cause, file a petition for the

removal of the cause, as against him, into the next Circuit Court of

the United States to be held in the district where the suit is pend

ing, * * * and it shall be thereupon the duty of the State court to

* * * proceed no further in the cause as against the defendant so

applying for its removal."

Finally came an act of March 2nd, 1867. Ib., 558. Its title is,

"An act to amend an act entitled 'An act for the removal of causes
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in certain caaes from State courts,' " approved July 27th, 1866. It

runs thus :

" Be it enacted, That the act entitled ' An act for the removal of

causes in certain cases from State courts,' approved July 27th, 1866,

be and the same is hereby amended as follows : That where a suit

may hereafter be brought in any State court, in which there is con

troversy between a citizen of the State in which the suit is brought

and a citizen of another State, such citizen of another State, whether

he be plaintiff or defendant, if he will make and file in such State

court an affidavit, stating that he has reason to and does believe that

from prejudice or local influence he will not be able to obtain jus

tice in such State court, may, at any time before the final hearing or

trial of the suit, file a petition in such State court for the removal of

the suit into the next Circuit Court of the United States to be held

in the district where the suit is pending, * * * and it shall be there

upon the duty of the State court to * * * proceed no further in the

suit."

Each of these three acts enacts that after the case is removed, in

the way which they respectively provide, into the Circuit Court of the

United States, it shall there proceed in the same manner as if it had

been brought in that court by original process.

These statutes being in force, Mrs. Dunn, widow and administra

trix of John Dunn, sued the Home Life Insurance Company of

Brooklyn, in one of the courts of Common Pleas of Ohio, on a policy

of insurance for $2,000 on her husband's life, and obtained a verdict

against the company. The company moved to set aside the verdict,

and for a new trial. But upon consideration the court overruled the

motion, and it was " therefore considered by the court that the plain

tiff recover her damages herein assessed, and the costs to be taxed."

This, of course, in any court proceeding in the course of the com

mon law, would have been the end of all " trials," or of other relief

to the insurance company except such as it might have provided for

itself through writ of error.

But the law of Ohio respecting second trials is somewhat peculiar.

The matter does not, as at common law, and in most of the States,

rest in the discretion of the court trying the case, but rests in the

[option of the suitor himself. One of the statutes of the State—" An

act to relieve District Courts, and to give greater efficiency to the ju

dicial system of the State," passed April 12th, 1858, (Swan & Critch-

field's Statutes, 1155,) known as the second trial act, thus enacts :

" Sec. 1. A second trial may be demanded and had in any civil ac
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tion which has been * * * instituted in any Court of Common Pleas

in this State, in which said court has original jurisdiction, and in

which either party has the right by law to demand a trial by jury,

* * * and after a judgment or final order has been rendered, upon

the terms and in the manner hereinafter provided.

" Sec. 2. Any person desirous of such second trial * * * shall at the

term of the court at which judgment was rendered, enter * * * into

an undertaking within the time hereinafter limited, with security

* * * payable to the adverse party in such sum as may be fixed by

the court, and conditioned to the effect that the party obtaining such

second trial shall abide and perform the order and judgment of the

court, and pay all moneys, costs and damages which may be required

or awarded against him consequent upon such second trial."

Under this statute of the State, the insurance company, after trial

and judgment, demanded and had leave to have " a second trial."

The company gave a bond in $4,000, conditioned that it should abide

and perform the judgment of the court, and pay all moneys which

might be required of or awarded against it consequent upon a sec

ond trial by the Court of Common Pleas of Hamilton County.

At the next term of the court the company—assuming that, not

withstanding the trial already had, (in virtue of their demand for a

second trial and their leave to have it) not yet had a final hearing

or trial—filed a petition in the Court of Common Pleas, where the

case had been tried, to remove it into the Circuit Court, under the

last of the above quoted acts of Congress—the act, namely, of 1867*

And the Court of Common Pleas ordered the removal, and that no

farther proceedings should be had before it. A transcript of the

record was accordingly filed in the Circuit Court, and the cause

docketed there. Mrs. Dunn, by her counsel, now appeared in that

court, and moved to dismiss the case as not having been one for re

moval under any of the acts of Congress.

The ground of her motion apparently was that the petition for re

moval had been too late ; that it should have been before the trial

in the Common Pleas ; that under the act of 1789 a defendant de-

( siring to remove was bound to petition for a removal, if he wanted

one, " at the time of entering his appearance ;" that under that of

11866, "at any time before the trial or final hearing of the cause,"

and that though in the act of 1867 there was a slight transposition

of words, so as to read " at any time before the final hearing or trial

of the suit," the meaning in both acts was the same, the words " final

hearing " referring to proceedings in equity, and the word " trial ''
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to proceedings at common law ; and even if this were not so, that the

case was the same, for that the company had had a final trial ; that

Congress could not be supposed to have had reference to the very

peculiar local law of Ohio, about trials of which perhaps not ten of

its members had ever heard, but was to be taken to have referred to

the general system of the common law, which came to us all by in

heritance, and still so widely prevailed over the nation ; that thus

viewed the company had had a final trial, for it had had a trial on

merits before a jury, it had moved for and it had been refused a new

trial, and a judgment had been entered against it, which was now in

existence, a lien upon its property ; that the words " final trial " were

used in contradistinction to the words " interlocutory trial," and this

trial not having been interlocutory was final. Further than this,

that if the application for removal, after a second trial was taken,

was in time to be within the terms of the act of March 2nd, 1867,

theu the act violated the seventh amendment of the Constitution,

which reads thus :

" In suits at common law, where the value in controversy shall ex

ceed twenty dollars, the right of trial by jury shall be preserved ;

and no fact tried by a jury shall be otherwise re-examined in any

court of the United States than according to the rules of the com

mon law."

It was said that one branch of this suit was a suit at common law,

and that the amount in controversy exceeded twenty dollars ; and

that all of the facts in the case were tried by a jury, and their ver

dict was affirmed before the case was removed into the Circuit Court

for these same facts to be re-examined there, for a cause and under a

proceeding not known to the common law, nor within any of its

rules.

It was said further, that the law of March 2nd, 1867, was uncon

stitutional for another reason—to wit, that it destroyed the second

trial bond, that had been given in the Sate court to secure the claim

being litigated, without the process of law, and without consideration

or any equivalent bond being substituted ; that the condition of the

bond to pay a judgment to be obtained at a second trial in the Court

of Common Pleas of Hamilton County, Ohio, was not answered by a

judgment obtained in the Circuit Court, and that the sureties on the

bond would not be liable to answer to such a judgment.

But the Circuit Court was not of this view, and so, overruling the

motion to dismiss, it retained the cause upon its docket.

Mrs. Dunn then filed an amended declaration in the Circuit Court,
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and that was now pending there. She now went back into the Stat*

courts, and by petition for error filed in the District Court of Hamil

ton County (a court superior to the Common Pleas, and having in

general jurisdiction to review its orders ; Code, §§ 512, 513 ; Swan

& Critchfield's Statutes, 1099,) prayed for a reversal of the order

which the Common Pleas had made to remove the case into the Cir

cuit Court, and that it should be no further proceeded in before it.

The insurance company opposed the application.

The District Court, however, did reverse the order, being of opin

ion that the petition for removal, in being filed after the trial, had not

been filed in accordance with any act of Congress, and that the re

moval was not authorized by law.

The insurance company then took the question of the right of re

moval from the District Court to the Supreme Court of the State.

That court, like the District Court, held—the bench being unanimous

—that the removal, in being made after the trial, was unauthorized

by law and void. It said :

" This act of March 2nd, 1867, is an amendment of the act of July

27th, 1866, in which the language used is, that the petition may be

filed ' at any time before the trial or final hearing of the cause.'

" We have no doubt the terms ' trial ' and ' final hearing ' ought

to have the same meaning in both acts, and that their transposition

in the amendatory act was merely accidental.

" The terms, it seems to us, were intended to embrace actions at

law and suits in equity—the word ' trial ' having reference to an ac

tion at law, and the words ' final hearing' to a suit in equity ; and

that by ' the final hearing or trial of the suit,' is meant a hearing or

trial upon the merits, such as results in a final judgment in an ac

tion at law, and a final decree in a suit in equity.

" The act of Congress was doubtless intended to have the same

operation in all the States, irrespective of the difference that may ex

ist in the modes provided in the several States for examining, in the

appellate court, questions decided in the court below.

" In this State, after final decree, equity cases are appealable to

the District Court on the appellant giving notice and entering into

an undertaking as required by the statute. In cases in which either

party has the right to a trial by jury, there can be no appeal. but

either party, after final judgment, by giving notice of his demand,

and entering into an undertaking, as required by the statute, is enti

tled to a second trial If no undertaking is given, the demand for

a second trial and notice of the appeal go for nothing ; and the
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judgment or decree is conclusive upon the rights of the parties.

Such, also, is the effect of judgment or decree from the time of its

rendition to the giving of the undertaking. And notwithstanding

the appeal or the right to a second trial may be perfected, the lien*

of the judgment or decree is continued until the termination of the

cause on appeal or second trial.

" It is competent for the legislature to take away the right of ap

peal and of a second trial. If this were done there would be no

ground for the removal of the cause under the act of Congress.

" The true construction of the act does not, we think, thus make

its operation depend upon whether the legislation of the State allows

or does not allow the exercise of appellate jurisdiction after a com

mon law trial, or the final hearing of a suit in equity in the court of

original jurisdiction.

" To bring this case within the act of Congress would be to allow

the non-resident party to experiment with the jurisdiction of the

State courts. If the trial should result in his favor, it would, bind

his adversary, but if it should result adversely to him, he could es

cape the effect of the litigation by removing the cause to another

jurisdiction. To lead us to such a conclusion, ' the intention ought to

be expressed with irresistible clearness.'

" The conclusion at which we have arrived in this case is in accord

ance with the decision of the Supreme Court of Wisconsin in Aker-

ly vs. Vilas, 24 Wisconsin, 165. The judgment of the court in that

case was pronounced by Paine, J., in an able opinion, to which we

refer for a more elaborate discussion of the question."

A second trial, contested by the company upon both law and mer

its, was then had in the Common Pleas, resulting as before in a ver

dict and judgment for the plaintiff, which judgment the District

Court, after hearing upon petition in error, affirmed.

Upon petition averring these facts, a writ of error was granted by

one of the justices of this court, to the said District Court, directing

the records and proceedings in the cause to be certified to tlfis court,

which was accordingly done, and the plaintiff in error, the insurance

company, sought herein to reverse the order of the said District

Court, asserting that the decision called in question the construction of

the statute of 1867, of the United States, and was against the right

and privilege set up by the defendant, the now plaintiff in error,

thereunder.

The errors complained of were—

1. The reversal by the District Court of the order of removal.
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2. Tie subsequent judgment in the Court of Common Pleas, after

the jurisdiction of that court had been ousted by the removal.

i 3. The affirmance of the said judgment by the District Court.

Mr. H. A. Mobill, with whom were Messrs. George Hoadly and.

E. M. Johkson, for Plaintiff in Error.

Mr. W. H. Standish, contra.

Swayne, J.

It is insisted that the company, by appearing and contesting the

claim in the second trial, waived the question of jurisdiction, and was

bound by the judgment. To this there are several answers.

The company resisted the reversal of the order of removal made

by the Common Pleas, and did all in its power to that end. Having

failed, and being forced into a trial, it lost none of its rights by de

fending against the action.

The case was out of the Common Pleas and in the Circuit Court.

The former had jurisdiction to remit and the latter to receive it.

Being in the latter, that court had jurisdiction to retain it. If there

were error on the part of the Circuit Court in overruling the motion

to dismiss, because the case had been improperly brought there, the .

remedy should have been sought in the federal courts. The State

courts were incompetent to give it. The authority of the latter was

at an end until the case should be restored, if that were ever done,

by the action of the former. Nothing is lost to the State courts by

application of this rule, for if they refuse improperly to permit a case

to be removed, their refusal is liable to be reviewed and reversed by

the federal tribunals, and the power of paramount and final judg

ment rests with them. Gordon vs. Longest, 16 Peters, 97. The same

rule of exclusion applies in favor of a State or federal court which

first gets possession of a case over which both have jurisdiction.

Hagan vs. Lucas, 10 Peters, 400 ; Taylor vs. Carryl, 20 Howard, 583.

The conditions prescribed having been complied with, the act of Con

gress expressly required the State court where it was pending " to

proceed no further in the suit." \

* The further proceedings of the Common Pleas was a clear case of

usurped jurisdiction. The illegality was gross. The action of the'

District and Supreme Courts of the State gave them no validity. .

The maxim, that consent cannot give jurisdiction, applied with full

force. Gordon vs. Longest, 16 Peters, 97. See also Stevens & Dwight

Tfl. Phoenix Ins. Co., 41 New York, 149 ; Eanouse vs. Martin, 14 How.
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23 ; Same vs. Same, 15 ib., 198. Hadley et al. vs. Dunlap et al., 10

Ohio State, 1, is exactly in point and conclusive.

This brings us to the cardinal inquiry in the case. It is maintained

by the counsel for the administratrix that the order of removal by

the Common Pleas was erroneously made, the first verdict and judg

ment being " final," within the meaning of the act of Congress and

the laws of Ohio. If the point be well taken, the judgment must be

affirmed ; otherwise it must be reversed.

It is not denied that the requirements of the act of Congress were

fully complied with. No question is raised upon that subject. The

proposition involves the construction and effect of the act, and of the

laws of Ohio under which the transfer was made. The act declares

that the petition may be filed " at any time before the final hearing

or trial of the suit." It is contended that the qualifying adjective

" final " applies to the term " hearing," and not to " trial," and that

any trial, whether final or not, is conclusive against the petitioner.

This is too narrow a view. It is contrary to the grammatical con

struction and the obvions import of the words. The repetition of

" final " before " trial " would have been tautology. To produce

such a result as that contended for, the indefinite article should have

been placed before the word "trial," so that the language would

have been : " before the final hearing or a trial." This would doubt

less have 'been done if such had been the intent of the act. The

statute is remedial, and must be construed liberally. There is no

reason for interpolating this limitation. The adjective must be taken

distributively, and applied as well to the second as to the first term,

and to both alike. The test is whether the hearing or the trial is the

final one in the cause. It would be a strange anomaly if in equity

and admiralty cases a final hearing only, could take away the right

of removal, while any trial, however interlocutory in its character,

should have the same effect in an action at law. This would be in

conflict alike with the letter, the spirit, and the meaning of the act,

and would largely defeat the purpose of its enactment. It was in

tended to permit the removal at any time before a hearing or trial

final in the cause, as it stood when the application for the transfer

was made.

The proposition that the first judgment of the Common Pleas was

final within the meaning of the laws of Ohio, cannot be maintained.

To say that there can be two final judgments upon the same plead

ings, in the same cause, in the same court, and for exactly the same

things, as the results of two successive trials, involves a solecism. If
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the first judgment was not final, the first trial could not have been

so. When the demand for a new trial was made, and the requisite

bond was given and approved, the case stood upon the docket in all

respects as if a new trial had been granted for some error or defect

in the former trial, irrespective of the laws in question, and as if no

previous trial had taken place. It is true that the lien of the judg

ment was preserved, but that was an incident remaining after the

principal thing had been put an end to. It was, like the bond, for

the security of the plaintiff, and for no other purpose. The former

affects the question of the finality of the first trial no more than the

latter. The law of Ohio declares that the bond shall be " conditioned

to the effect that the party obtaining such second trial shall abide

and perform the order and judgment of the court, and pay all money,

costs and damages which may be awarded against him, consequent

upon such second trial." The proceeding is thus designated and re

garded as a "second trial." The judgment following, unless reversed

or set aside, is the one to be satisfied, and it must necessarily be final

and the only final one. The same remarks as to finality apply to the

trial which preceded it.

In the act of Congress of 1866, 14 Stat, at Large, 307, the language

used in this connection is, " at any time before the trial or final hear

ing." If the difference in the act of 1867 be material, it is fair to

presume that the change was deliberately made to obviate doubts

that might possibly have arisen under the former act, and to make

the latter more comprehensive.

The fact that, under our construction, a case which has made pro

gress, however far if it has not passed the final trial, is liable to be

removed, has little weight as an adverse argument. Under the judi

ciary act of 1789, cases that have reached their termination in the

highest courts of the States, may be brought here by writ of error

for review, and the practice in conformity to that section has been

constant from the organization of this court down to the present

time. If the act be unwise, the remedy lies with the legislature and

the judicial department of the government.

Of the constitutionality of this act we entertain no doubt. The

question is not an open one in this court. A few remarks will be

sufficient to dispose of the subject. The third section of the Consti

tution declares that the judicial power of the United States shall be

vested in one Supreme Court and in such inferior courts as Congress

may from time to time establish, and that it shall extend, among

other things, to controversies " between citizens of different States."
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As regards the inferior courts authorized to be established, Congress

may give them such jurisdiction, both original and appellate, within

the limits of the Constitution, as it may see fit to confer. How their

appellate jurisdiction shall be exercised, is not declared. The whole

subject is remitted to the unfettered discretion of Congress. It may

be applied to«ny other inferior federal court, and to any State court

where a case is presented which by reason of the character of the

parties, or a question involved, falls within the scope of such judicial

cognizance. Courts of the States and those of the nation ore alike

within its sphere, and its exercise may be authorized before or after

judgment in the tribunals over which it is extended.

This act is confined to controversies between citizens of different

States, and the power given to the Circuit Court is appellate. The

jurisdiction involves the same principle and rfests upon the same

foundation with that conferred by the twenty-fifth section of the judi

ciary act of 1789. The constitutionality of that provision has been

uniformly sustained by the unanimous judgment of this court, when

ever the subject has been presented for adjudication. The twelfth

section of the act of 1789, and the third section of the act of the 2nd

of March, 1833, relating to revenue officers, present the same ques

tion. We are not aware that a doubt of the validity of either has

ever been expressed by any federal court. The acquiescence is now

universal. The subject was elaborately examined in Martin vs. Hun

ter, 1 Wheaton, 333 ; see also The Mayor vs. Cooper, 6 Wall., 247.

The seventh amendment in the Constitution, touching the re

examination in the courts of the United States of facts which have

been tried by a jury, has no application to this case, because the first

judgment had been vacated, the first verdict set aside, and a new

trial granted, as before stated, when the cause was removed to the

Circuit Court.

The judgment of affirmance by the District Court, and the judg

ment affirmed, are reversed, and the District Court and the Court of

Common Pleas will be directed to proceed no further in the suit.
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SUPREME COURT OF THE UNITED STATES.

October Term, 1874

In Error to the Supreme Court of the State of Wisconsin.

THE HOME INS. CO. or New York, Plaintiff1 in Error,

JOHN F. MOUSE and CHARLES C. PAIGE /

The Constitution of the United States secures to citizens of another State than

that in which suit is brought, an absolute right to remove their cases inio the

federal courts upon compliance with the terms of the act of 1789.

A corporation is a citizen of the State creating it within the clause of the Constitu

tion extending the jurisdiction of the federal courts to citizens of different

States.

The statute of Wisconsin which enacts that a corporation organized in another

State shall not transact business within its limits, unless it stipulates in advance

that it will not remove into the federal courts any suits whioh may be com

menced against it by a citizen of Wisconsin, is an obstruction to this right, and

is illegal and void.

Such an agreement derives no support from an unconstitutional statute, and is

void, as it would be had no such statute been passed.

HcNT, J.

This action was commenced in the Circuit Court of Winnebago

County, Wisconsin, to recover the amount alleged to be due upon a

policy of insurance issued by the plaintiffs in error to the defendants

in error upon the steamboat " Diamond." The Home Insurance

Company is a corporation organized under the laws of the State of

New York, and having its office and principal place of business in the

city of New York.

The company entered its appearance in the Winnebago Connty

suit, and filed its petition to remove the cause to the United States

Circuit Court for the Eastern District of Wisconsin. The petition

was in the form required by the 12th section of the act of 1789, and



1876.] Home Ins. Co. vs. Morse et aL

was accompanied by a bond with sufficient bail, as required by that

act.

The Circuit Court of Winnebago County refused to grant the prayer

for removal, but proceeded to the trial of the cause. A verdict was

rendered against the company, judgment entered thereon, and upon

an appeal to the Supreme Court of Wisconsin, the same was affirmed.

The insurance company now bring a writ of error to this court.

The case of the " Montello " was argued at the same time with the

present ; both cases, as it was understood, involving the question

whether the Fox River was a navigable water of the United States.

The decision of that question is not essential to the judgment to be

rendered in the present case.

The refusal of the State Court of Wisconsin to allow the removal

of the case into the United States Circuit Court of Wisconsin, and

its justification under the agreement of the company and the statute

of Wisconsin, form the subject of consideration in the present suit.

The statute of Wisconsin in question was passed in the year 1870,

and therein it is declared, that " It shall not be lawful for any fire in

surance company, association, or partnership, incorporated by or or

ganized under the laws of any other State of the United States, or of

any foreign government, for a,ny of the purposes specified in this act,

directly or indirectly, to take risks or transact any business of insurance

in this State, unless possessed of the amount of actual capital required

of similar corporations formed under the provisions of this act; and any

such company desiring to transact any such business as aforesaid

by any agent or agents in this State, shall first appoint an attorney

in this State on whom process of law can be served, containing an

agreement that such company will not remove the suit for trial into

the United States Circuit Court or federal courts, and file in the office

of the Secretary of State a written instrument, duly signed and

sealed, certifying such appointment, which shall continue until another

attorney be substituted." Laws of 1870, chap. 56, sec. 22, p. 87; or 1

Taylor's Statutes, p. 958, sec. 22.

Desiring to do business in the State of Wisconsin, and in compli

ance with the provisions of this statute, the Home Insurance Com

pany of New York, on the first day of July, 1870, filed in the office

of the Secretary of Stato of Wisconsin an appointment of Henry S.

Duiand as their agent in that State, on whom process might be served.

The power of attorney thus filed contained this clause : " And said

company agrees that suits commenced in the State courts of Wiscon
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sin shall not be removed by the acts of said company into the United

States Circuit or federal courts."

The State courts of Wisconsin held that this statute and the agree

ment under it justified a denial of the petition to remove the case into

the United States Court. The insurance company deny this proposi

tion, and this is the point presented for consideration.

Is the agreement thus made by the insurance company one that,

without reference to the statute, would bind the party making it ?

Should a citizen of the State of New York enter into an agreement

with the State of Wisconsin, that in no event would he resort to the

courts of that State, or to the federal tribunals within it, to protect

his rights of property, it could not be successfully contended that

such an agreement would be valid.

Should a citizen of New York enter into an agreement with the State

of Wisconsin, upon whatever consideration, that he would in no case,

when called into the courts of that State, or the federal tribunals

within it, demand a jury to determine any rights of property that

might be called in question, but that such rights should in all such

cases be submitted to arbitration or to the decision of a single judge,

the authorities are clear that he would not thereby be debarred from

resorting to the ordinary legal tribunals of the State. There is no

sound principle upon which such agreements can be specifically en

forced. '

We see no difference in principle between the cases supposed and

the case before us. Every citizen is entitled to resort to all the courts

of the country, and to invoke the protection which all the laws or all

those courts may afford him. A man may not barter away his life or

his freedom, or his substantial rights. In a criminal case, he cannot,

as was held in Cancemi's Case, 18 N. Y. R., 128, be tried in any other

manner than by a jury of twelve men, although he consent in open

court to bo tried by a jury of eleven men. In a civil case he may

submit his particular suit by his own consent to an arbitration, or to

the decision of a single judge. So he may omit to exercise his right

to remove his suit to a federal tribunal, as often as he thinks fit, in

each recurring cose. In these aspects any citizen may no doubt waive

the rights to which he may be entitled. He cannot, however, bind

1 himself in advanco by an agreement, which may be specifically en-^'

forced, thus to forfeit his rights at all times and on all occasions,

whenever the case may be presented.

That the agreement of the insurance company is invalid upon the

principles mentioned, the following coses are cited : Nutt vs. Ham.
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Ins. Co., 6 Gray, 174 ; Cobb vs. New England M. Ins. Co., 6 Gray,

192 ; Hobbs vs. Manhattan Ins. Co., 56 Maine, 421 ; Stephenson vs.

i P. F. & M. Ins. Co., 54 Maine, 70 ; Scott vs. Avery, 5 House of Lords

Cases, 811. They show that agreements in advance to oust the

courts of the jurisdiction conferred by law are illegal and void.

In Scott vs. Avery, (supra,) the lord chancellor says : " There is

no doubt of the general principle that parties cannot by contract

oust the ordinary courts of their jurisdiction. That has been decid

ed in many cases. Perhaps the first case I need refer to was a case

decided about a century ago—Kill vs. Hollester, 1 Wils., 129. That

case was an action on a policy of insurance in which there was a

clause that in case of any loss or dispute it should be referred to ar

bitration. It was decided there that an action would lie, although

there had been no reference to arbitration. Then, after a lapse of

half a century, occurred a case before Lord Kenyon, and from the

language that fell from that learned judge, many other cases had

probably been decided which are not reported. But in the time of

Lord Kenyon occurred the case, which is considered the leading case

on the subject, of Thompson vs. Charnock, 8 T. R., 139. That was

an action upon a charter-party, in which it was stipulated that if any

difference should arise it should be referred to arbitration. That

clause was pleaded in bar to the action brought upon breach of the

contract, with an averment that the defendant was, and always had

been, ready to refer the same to arbitration. This was held to be a

bad plea, upon the ground that a right of action had accrued, and

that the fact that the parties had agreed that the mutter should be

settled by arbitration did not oust the jurisdiction of the courts."

Upon this doctrine all the judges who delivered opinions in the

House of Lords were agreed.

And the principle Mr. Justice Story, in his Commentaries on Equi

ty Jurisprudence, § 670, says is applicable in courts of equity as well

as in courts of law. " And where the stipulation, though not against

the policy of the law, yet is an effort to divest the ordinary jurisdic

tion of the common tribunals of justice, such as an agreement in

case of dispute to refer the same to arbitration, a court of equity will

not, any more than a court of law, interfere to enforce the agree

ment, but it will leave the parties to their own good pleasure in re

gard to such agreements. The regular administration of justice

might be greatly impeded or interfered with by such stipulations, if

they were specifically enforced.

In Stevenson vs. P. F. & M C. Ing. Co., 54 Maine, 70, the court
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say : " While parties may impose as conditions precedent to

applications to the courts that they shall first have settled the

amount to be recovered by an agreed mode, they cannot entirely

close the access to the courts of law. The law and not the contract

prescribes the remedy, and parties have no more right to enter into

stipulations against a renort to the courts for their remedy in a given

case, than they have to provide a remedy prohibited by law ; such

stipulations are repugnant to the rest of the contract, and assume to

divest the courts of their established jurisdictions ; as conditions pre

cedent to an appeal to the courts they are void." Many cases are

cited in support of the rule thus laid down. Upon its own merits

this agreement cannot be sustained.

Does the agreement in question gain validity from the statute of

Wisconsin, which has been quoted ? Is the statute of the State of

Wisconsin, which enacts that a corporation organized in another

State shall not transact business within its limits unless it stipulates

in advance that it will not remove into the federal courts any suit

that may be commenced.against it by a citizen of Wisconsin, a valid

statute in respect to such requisition, under the Constitution of the

United States ?

The Constitution of the United States declares that the judicial

power of the United States shall extend to all cases of law and equi

ty arising under that Constitution, the laws of the United States,

and to the treaties made, or which shall be made, under their author

ity, * * * to controversies between a State and citizens of another

State, and between citizens of different States. (Art. 3, § 2.)

The jurisdiction of the federal courts, under this clause of the

Constitution, depends upon and is regulated by the laws of the Unit

ed States. State legislation cannot confer jurisdiction upon the

federal courts, nor can it limit or restrict the authority given by Con

gress iu pursuance of the Constitution. This has been held many

times. Whelter vs. Railway Co., 13 Wall., 286 ; Payne vs. Cork, 7

Wall., 437 ; More vs. Taylor, 4 Wall., 411, and cases cited.

It has beeu held many times that a corporation is a citizen of the

State by which it is created, and in which its principal place of busi

ness is situated, so far as that it can sue and be sued in the federal

courts. This court has repeatedly held that a corporation was a

citizen of the State creating it* within the clause of the Constitution

extending the jurisdiction of the federal courts to citizens of different

States. Express Co. vs. Kountze, 8 Wall., 342 ; Combes vs. Mercei
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Co., 7 Wall., 118 ; Whelter vs. Railway, 13 Wall., 275 ; Wheeler vs.

O. & M. R. Co., 1 Black., 286.

The 12th section of the judiciary act of 1789 provides that if a

suit be commenced in any State court by a citizen of the State in

which the suit is commenced against a citizen of another State,

where the matter in dispute exceeds $500, and the defendant at the

time of entering his appearance shall file a petition for the removal

of the cause for trial into the next Circuit Court of the United

States, and shall offer good bail for his proceedings therein, "it

shall be the duty of the State court to accept such security and

proceed no farther in the case."

This applies to all the citizens of another State, whether corpora

tions, partnerships, or individuals. It confers an unqualified and

unrestrained right to have the case referred to the federal courts

upon giving the security required. In the case recently decided in

this court, of The Home Life Insurance Company vs. Dunn, Ins. Law

Journal, ante, p. 57, it was held that no power of action thereafter re

mained to the State Court, and that every question, necessarily in

cluding that of its own jurisdiction, must be decided in the federal

court.

The statute of Wisconsin, however, provides as to a certain class of

citizens of other States, to wit, foreign corporations, that they shall

not exercise that right, and prohibits them from transacting their

business within that State, unless they first enter into an agreement

in writing that they will not claim or exercise that right.

The Home Insurance Company is a citizen of New York, within

this provision of the Constitution. As such citizen of another State,

it sought to exercise this right to remove to a federal tribunal a suit

commenced against itself in the State court of Wisconsin, where the

amount involved exceeded the sum of $500. This right was denied

to it by the State court on the ground ihat it had made the agree

ment referred to, and that the statute of the State authorized and re

quired the making of the agreement.

We are not able to distinguish this agreement and this requisition,

in principle, from a similar one made in the case of an individual

citizen of New York. A corporation has the same right to the pro

tection of the law as a natural citizen, and the same right to appeal

to all the courts of the country. The rights of an individual arc not

superior in this respect to those of a corporation.

The State of Wisconsin can regulate its own corporations and the

affairs of its own citizens, in subordination, however, to the Constitu
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tion of the United States. The requirement of an agreement like this

from their own corporations would be brutum fulmen, because they

possess no such right under the Constitution of the United States. A

foreign citizen, whether natural or corporate, in this respect possesses

a right not pertaining to one of her own citizens. There must ne

cessarily be a difference between the status of the two in this respect.

We do not consider the question whether the State of Wisconsin can

entirely exclude such corporations from its limits, nor what reason

able terms they may impose as a condition of their transacting busi

ness within the State. These questions have been before the court in

other cases, but they do not arise here. In Paul vs. Virginia, 8 Wall.,

168, Mr. Justice Field used language, in speaking of tiorporations,

which has been supposed to sustain the statute in question. " Hav

ing [he says] no absolute right of recognition in other States, but

depending for such recognition and the enforcement of its contracts

upon their assent, it follows, as a matter of course, that such assent

may be granted upon such terms and conditions as those States may

think proper to impose. They may exclude the foreign corporation

entirely, they may restrict its business to particular localities, or they

may exact such security for the performance of its contracts with their

citizens as in their judgment will best promote the public interest."

So in the Bank of Augusta vs. Earle, 13 Peters, 519, the language

of Chief Justice Taney has been invoked for the same purpose.

In each of these cases the general language of the learned justice is

to be expounded with reference to the subject before him. They lay

down principles in general terms which are to be understood only

with reference to the facts in hand. Thus, the case iu which the

opinion was delivered by Mr. Justice Field was one involving the

construction of that clause of the United States Constitution which

declares that " the citizens of each State shall be entitled to all the

privileges and immunities of citizens in the several States," and of that

clause regulating commerce among the States, not of the one now

before us. It involved the question whether the State might require

a foreign insurance company to take a license for the transaction of

its business, giving security for the payment of its debts, and decided

that taking insurance risks was not a transaction of commerce within

the meauing of the two clauses of the Constitution cited. It had uo

reference to the clause giving to citizens of other States the right of

litigation in the United States courts, and certainly had no bearing

upon the right of corporations to resort to those courts, or the power

of the State to limit and restrict such resort.
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It was not intended to impair the force of the language used by

Mr. Justice Curtis in the La Fayette Ins. Co. v& French, 18 How.,

407, where he Rays , " A corporation created by Indiana can transact

business in Ohio only with the consent, express or implied, of the lat

ter State. 13 Pet., 519. This consent may be accompanied by such

conditions as Ohio may think fit to impose, and these conditions must

be deemed valid and effectual by other States, and by this court,

provided they are not repugnant to the Constitution and laws of the

United States, or inconsistent with those rules of public law which

secure the jurisdiction and authority of each State from encroachment

by all others, or that principle of natural justice which forbids con

demnation without opportunity for defense." Nearly the same lan

guage is used by Mr. Justice Nelson in Ducat vs. The City of Chicago,

10 Wall., 400.

None of the cases so much as intimate that conditions may be im

posed which are repugnant to the Constitution and laws of the United

States, or inconsistent with those rules of public law which secure the

jurisdiction and authority of each State from encroachment by others.

The case of the Bank of Columbia vs. Okely, 4 Wheat. R., 235, ia

relied upon by the court below to sustain the statute and the agree

ment in question. In that case it was provided in the 14th section

of the charter of the bank that whenever a borrower of the bank

should make his note by an agreement in writing negotiable at the

bank, and neglected its payment when due, the president of the bank

should cause a demand in writing to be served upon the delinquent,

and if the money was not paid within ten days after such demand it

was made lawful for the bank to present to the county clerk the note

so unpaid, with proof of the demand, and to require him to issue au

execution or attachment against the debtor. Before such execution

could issue the bank was required to file au affidavit of the amount

due on the note. " If the defendant shall dispute the whole or any

part of the debt [the statute adds] on the return of the execution, the

court shall order an issue to be joined and a trial to be had, and shall

make such other proceedings that justice may be done in the speediest

manner." This statute was sustained in the case cited. Mr. Key, for

|the plaintiff, argued in its support on the theory that the whole effect

of the provision was to authorize the commencement of a suit by at

tachment instead of the usual common-law process. Mr. Jones, contra,

contended that it was in violation of the provision of the Constitution

of Maryland and of the United States securing to parties the right of

trial by jury when the value in controversy exceeded twenty dollars.



76 Tieport of Decisions. . [Jan ,

In rendering the decision the court say : " This court would ponder

long before it would sustain this action if we could be persuaded that

the act in question produced a total prostration of the trial by jury,

or even involved the defendant in circumstances which rendered that

right unavailing for his protection. * * * If the defendant does not

avail himself of the right given to him of having an issue made up

and the trial by jury, which is tendered to him by the act, it is pre

sumable that he cannot dispute the justice of the claim."

We are not able to discover in this case any countenance for the

statute of Wisconsin which we are considering.

On this branch of the case the conclusion is this :

1. The Constitution of the United States secures to citizens of

another State than that in which suit is brought an absolute right to

remove their cases into the federal court, upon compliance with the

terms of the act of 1789.

2. The statute of Wisconsin is an obstruction to this right, is re

pugnant to the Constitution of the United States and the laws in

pursuance thereof, and is illegal and void.

3. The agreement of the insurance company derives no support

from an unconstitutional statute, and is void, as it would be had no

such statute been passed.

We are of opinion, for the reasons given, that the Winnebago

County Court erred in proceeding in the case after the filing of the

petition and the giving the security required by the act of 1789,

and that all subsequent proceedings in the State court are illegal,

and should be vacated. The judgment in that court, and the judg

ment in the Supreme Court of Wisconsin, should be reversed and

the prayer of the petition for removal should be granted, and it is

ordered accordingly.

Watte, Ch. J., dissenting.

I canuot concur in the judgment which has just been announced.

A State has the right to exclude foreign insurance companies from

the transaction of business within its jurisdiction. Such is the set

tled law in this court. Paul vs. Virginia, 8 Wall., 181 ; Ducat vs.

Chicago, 10 Wall., 410 ; Bank of Augusta vs. Earle, 13 Peters, 586.

I The right to impose conditions upon admission follows as a neces

sary consequence, from the right to exclude altogether. The State

> of Wisconsin has made it a condition of admission that the com

pany shall submit to be sued in the courts she has provided for

the settlement of the rights of her own citizens. That is no more
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than saying that the foreign company must, for the purposes of all

litigation growing out of the business transacted there, renounce

its foreign citizenship, and bebome pro tanto a citizen of that State.

There is no hardship in this, for it imposes no greater burden than

rests upon home companies and home insurers.

This insurance company accepted this condition and was thus en

abled to make the contract sued upon. Having received the benefits

of the renunciation, the revocation comes too late.

The State court had jurisdiction to try the question of citizenship

upon the petition to transfer. Upon the facts I think it was author

ized to find that the company was, for all the purposes of that action,

a citizen of Wisconsin.

Davis, J.—I concur in this dissent.

SUPREME JUDICIAL COURT OF MASSACHUSETTS.

Mabch Teem, 1874

WILLIAM J. FLYNN

NORTH AMERICA LIFE INS. CO. 1

The application for insurance on the life of R. was signed R. for F. Premiums

were paid by F., and subsequently a port of them were repaid by R.

Held, that F. could not maintain an action on the policy in his own name.

A. A Bankey, for Plaintiff,

R D. Surra, for Defendant.

I Gray, C. J.

This action is brought by William J. Flynn upon a policy of insur

ance on the life of Garrett Boyle, his father-in-law. The application

states aud the policy shows that the insurance was obtained for the

benefit of Flynn, and the application was signed " Garrett Boyle, for
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William J. Flynn. " The original premium was paid by Flynn for

Eoyle, and a receipt therefor given by the insurance company to-

Flynn, in his own name. The annual premiums were paid by Flynn.

Part only of the first premium and none of the subsequent ones were

repaid to him by Royle. By the policy, the insurers promise and

agree to pay the sum insured to Flynn and his representatives. But

the promise and agreement is expressed to be made to and with

Royle and his representatives ; and the policy is under seal. Royle,

and not Flynn, is the covenantee. It is well settled that upon an

agreement under seal, none but a party to it can maintain an action

at law. Sanders vs. Filley, 12 Pick., 554 ; Johnson vs. Foster, 12

Met., 167 ; Millard vs. Baldwin, 3 Gray, 484 ; Northampton vs. El-

well, 4 Gray, 81 ; Dicey on Parties, 101. Whatever, therefore, might

have been Flynn's right of action if the agreemont sued on had been

a simple contract, there was no sufficient privity between him and the

defendants to maintain an action in his name upon this policy, and

it is unnecessary to eonsider the other grounds of defense.

Judgment for the defendants.



V

CASES DECIDED IN THE LOWER COURTS.

LAPSED POLICIES—DIVIDENDS.

Baltimore City Court—On Appeal—May Term, 1874

ALLEN E. FORRESTER

^ vs.

THE MUTUAL LIFE INSURANCE COMPANY OF NEW YORK.

The plaintiff in this action was insured by two policies, one dated

April 15th, 1871, and the other March 29th, 1872, on each of which

only the first premium was paid. On the anniversary of each a divi

dend was declared, amounting on the former policy to $41. 84, and on

the latter to $43.03, which could be used at the option of the insured,

either in reduction of the premium or in the purchase of additional

insurance, payable with the policy. The plaintiff did not exercise

his option, but allowed both policies to lapse. He then brought suit

against the company to recover the amount of the dividends.

At the trial of the case the plaintiff offered in evidence two policies

of insurance on his own life, in flavor of himself and his executors,

one dated the 15th of April, 1871, the amount of premium on which

was $156.50, and the other dated the 29th March, 1872, the premium

on which was $162.35. Only the first premium was paid on them, so

that they both lapsed at the expiration of one year from date. The

dividends offered on the first policy were, in 1872, cash $29.92 ; re

version $73.22 ; extra, cosh $11.92 ; reversion $29.18. On the sec

ond policy, in 1873, cash $43.03 ; reversion $103.18.

The plaintiff claimed the cash dividends notwithstanding the poli

cies lapsed, and offered in evidence a " statement " made by the com

pany.

To this the defendant's counsel objected, because on cross-examina

tion it appeared that the plaintiff had torn off the last printed line

at the bottom, which read, " of which the value in additional insur

ance, payable with original policy, is " * * *

The plaintiff argued that the words " over-payment," as used in
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the statement of dividend*, showed that the eompany had been over

paid, and the words " caah credit " also showed that the company

' had caah to bia credit.

Defendant offered in evidence a form of the statement which plain

tiff had received, aa it read before mutilation, showing the line

which bad been torn off, aa shore mentioned. Counsel also read from

the policy the words, " In every case where this policy shall cease

and determine, or become or be null and void, all payments thereon

shall be forfeited to the company," and argued that the dividends,

not being used to pay premiums, were forfeited. He further read

from the pamphlets, showing rates, rules, etc., issued by the company.

Under the head of " Dividends and their Uses " he read, " If a caah

dividend, available upon the anniversary of a policy, is not used in

part pr.yment of the premium then falling due, the company (in the

insured's interest) places to the credit of the policy such an amount

of additional insurance as the cash dividend will purchase, and this

Additional insurance is at any time thereafter reconvertible into a

certain cash amount, which may be applied toward the payment of

any premium falling due." * * * " The only other use to which di

vidends may be applied is by deducting them from the premiums

from year to year, which of course ends the benefit at once and for- ,

ever." Counsel argued that the two uses named were the only ones

to which dividends could be applied ; that under the terms of the

contract the payments by the insured were to continue for life, and

it woh in contemplation only of the fulfillment of this agreement that

the dividends were calculated ; that any other view would disturb

the basis of the calculations, and pervert the whole contract ; and

that the company could not be called upon to refund money upon a

broken contract.

The court, Judge Pinkney, (sitting by special assignment in the

Baltimore City Court,) affirmed the judgment of Justice McCaffrey

for defendant, saying simply, " The plaintiff was clearly not entitled

to recover."
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AGENT.

§ 8. Life.—Not alivays Agent of Company.—The rule that

in writing answers to interrogatories in the application the

agent is to be regarded as the agent of the company rather than

of the insured, is not inflexible, nor does it apply to all cases.

Peck et al. vs. New London Mut. Ins. Co., 22 Conn., 575 ; Woodbury

Savings Bank vs. Charter Oak Ins. Co., 31 Conn., 517; Malleable Iron

Works vs. Phoenix Ins. Co., 25 Conn., 465 ; Beale vs. Hartford Co. M. F.

Ins. Co., 25 Conn., 511 ; Hough vs. City Fire Ins. Co., 29 Conn., 10.

Ryan vs. World Mutual Life Ins. Co..

Eep'd Jourl, p. 37. Oom. S. 0. S.
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§ 9. Fibe.—Musi State the Truth in the Application.—The

agent who fills up the blanks or makes out the written applica

tion, is still the agent of the insurers and not of the insured. If

any facts are fully disclosed to him, and he fails to state them

in the application, it would be contrary to all sound principles

to allow the defendants to take advantage of their own wrong.

Ins. Co. vs. Wilkinson, 13 Wallace, 222.

Cheek el al. vs. Columbia Ins. Co. ei al.

Rcp'd Jourt, p. 99. Tram. 8. 0.

APPLICATION.

§ 10. Fibe.—Omission of Material Fads.—Held, that an

omission of some fact, though not specially inquired about, does

not avoid a policy, unless that fact is a material one, and a fail

ure to disclose would be fatal to the policy. But if the facts not

disclosed are material, the policy is voided. •

2 Bennett's las. Cases, 279 ; 5 Hill, N.J., 188 ; Flanders on Ins., 293.

Cheek el al. vs. Columbia Ins. Co. et al.

-6 9.

ARBITRATION.

§ 11. Lite.—Force of Agreement.—A person obtaining a pol

icy of life insurance may agree with the company to such terms

and conditions as they mutually consent to in their contracts,

and they may constitute any one an arbitrator to determine

whether the conditions have been complied with, and his deci

sion will be final.

Campbell vs. American Popular Life Ins. Co.

Rep'd Jour'l, p. 106. D. 0. 8. 0.

CHANGE OF POLICY.

§ 12. Fibe.—Change without Consent of Policy-holder.—The

policy was originally made to the plaintiff by the defendant

through an insurance agent, P. Afterward P. returned the pol

icy to the defendant with a request to make it payable to K.,

the mortgagee. T.t was claimed that this change was made with-

i
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out authority of the plaintiff, that the policy came into the pos

session of K. by mistake, and that after K. had retained the

policy seven months, and the premises had been destroyed by

fire, then for the first time plaintiff knew of the change in the

policy. Held, that the question should have been submitted to

the jury whether there had been any authority or consent by

the plaintiff for the change in the policy, and also whether the

retention of the new policy by K. for seven months did not have

some tendency to show that the plaintiff consented to the alleged

new arrangement. Held, that as a matter of law the retention

of the policy by K. did not constitute an acceptance on the part

of the plaintiff of the alleged cancellation.

Bennett vs. City Fire Ins. Co.

Bep'd Jourt, p. 109. Mass. 8. J. C.

CONDITIONS.

§ 13. Lite.—Non-performance of, when Excusable.—The poli

cy contained a condition that the insurance money was not to be

paid if, in the opinion of the surgeon-in-chief, the insured died

by intemperance, or by any disease caused or induced by it.

Held, that this was a valid condition, and that the plaintiff

waived any supposed partiality which might be supposed to be

in the surgeon-in-chief, owing to his employment by the com

pany, unless the non-performance of this condition could be sat

isfactorily accounted for. Held, that the fact that the surgeon-

in-chief was a stockholder in the company, that his dividends

would be affected by the payment of claims, which fact was

unknown to the plaintiff at the time of issuing the policy, is a

sufficient cause for the non-performance of the condition.

Campbell vs. American Popular Life Ins. Co.

-5 n.

CONSTRUCTION.

§ 14. Fire.—Alteration of Building.—Insurance was effected

on a stock of goods " contained in the frame building known as,"

etc. When the policy was issued, plaintiff occupied one of the

three stores in the building, but subsequently, by removing par

i
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tilions find opening doors, the three stores were made into one,

and occupied by him. Held, that the policy covered the entire

p;oods of the three stores, and not merely the amount in the

store ho originally occupied.

Wwrt vs. Old Colony log. Co.. 9 Allen, 318.

Frrtt **. Mrmhtdtm In*. Co.

It*p'<1 /0W1, f». 11* Mam. a. j. c.

CORPORATION.

ft 16. finn.—BiffM to remove Ca*c* from the State to the Fed

eral (lonrla.- f'y the statute of Wisconsin passed in 1870, it was

rloclarod that " it shall not bo lawful for any fire insurance com-

pany, association or partnership incorporated by or organized

under the laws of any other State of the United States, or of

any foreign government, * * * to take risks, or transaot any

business of insurance in this State, unless * * * it shall first

appoint mi attorney in this State on whom process of law can

be served, containing an agrooment that such company will not

remove the suit for trial Into the United States Circuit Court,

or Federal courts." Held, that any agrooment which a citizen

of one State may enter into with another State, that in no event

will he resort to the courts of that State, or to the Federal tri

bunal iu it, to protect bis rights of property, is invalid, and can

not be specifically enforced. Although ho may agree in particu

lar instanced to submit to arbitration, or to the decision of a

dlnale judge, vet he cannot biud himself iu advance by an agree

ment which may In? specifically enforced, to forfeit his rights at

all times ami on all occasion* whenever the case may be present

ed. Mtv,»\ that a compliance with the judiciary law of 1739 en

ables all citttenn of other Stales In which their eases are brought

t^ remove them from the State courts to the Federal courts, and

\\\\* apphea to all citiBeus of another State, whether they are

e^vpovMvoea, partnership* or hHlivrduals. /r'<i<j, that the statute

oT \\ rsvoesin nWjiftjj the right ot «it«iens of other States to

yemeve their eaww* froen the State to the Federal «csaits is re-

piv,Y!*iM <\n the Oowtf.totsoa of the United Stated, axtd is
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Cancemi's Case, 18 N. Y. R., 128 ; Nutt vs. Ham. Ins. Co., 6 Gray, 174 ;

Cobb vs. New England M. Ins. Co., 6 Gray, 192 ; Hobbs vs. Manhattan

Ins. Co., 56 Maine, 421 ; Stephenson vs. P. F. & M. Ins. Co., 54 Maine,

70 ; Scott vs. Avery, 5 Hoose of Lords Cases, 811 ; Kill vs. Hollister, 1

Wils., 129 ; Thompson vs. Charnock, 8 T. R., 139 ; Story on Equity Juris

prudence, I 670 ; Constitution U. S. , Art. 3, J 2 ; Lafayette Ins. Co. vs.

French, 18 How., 407 ; Ducafc vs. City of Chicago, 10 Wall., 400 ; Bank of

Columbia vs. Okely, 4 Wheat., 235.

Home Ins. Co. vs. Morse et aL

Eep'd Joor'I, p. 68. U. 8. 8. C.

§ 16. Fire.—Corporation—Citizenship of.—A corporation is a

citizen of the State creating it, within the clause of the Consti

tution extending the jurisdiction of the Federal courts to the

citizens of the different States. It has the same right to the

protection of the law as a natural citizen, and the same right to

appeal to all the courts of the country. The rights of an indi

vidual are not superior in this respect to that of a corporation.

Whelter vs. Railway Co., 13 Wall., 286 ; Payne vs. Cork, 7 Wall., 437 ;

More vs. Taylor, 4 Wall., 411, and cases cited ; Express Co. vs. Kountze, 8

Wall., 342 ; Combes vs. Mercer Co., 7 Wall., 118 ; Wheeler vs. O. & M. R.

Co., 1 Black., 286 ; Paul vs. Virginia, 8 Wall., 168 ; Bank of Augusta vs.

Earle, 13 Peters, 519.

Home Ins. Co. vs. Morse et aL

—115.

DESCRJPTION.

§ 17. Fire.—Effect of Error in.—A threshing machine was

described in the application, first as on Sec. 36, T. 23, R. 28 ;

and again as " stored in barn on section 36, T. 23, R. 28." In

the policy it is described as " threshing machine, Sec. 36, T. 23,

R. 38," reference being made to the application for more parti

cular description. No tract in the State answered either descrip

tion. The machine was burned fifteen or twenty rods from the

barn, on Sec. 36, T. 33, R. 28.

Held, that the case was one of repugnant calls, and the refer

ence to the barn controls, on the principle that that description

must be adhered to about which there is the least likelihood of
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mistake. The misdescription was one of inadvertence, and not

a misrepresentation material to the risk.

Miller vs. Terry, 3 Jones, Eq.( 29 ; Yonkers and N. Y. F. Ins. Co. vs.

Hoffman F. Ins. Co., 6 Robertson, (Sup. Ct.) 316; 2 Wash., R I., (2nd

ed.,) 631.

Held, that the reference to the section; town and range, and the

phrase " stored in barn," in the application were merely descrip

tive, and not a stipulation that the location should remain un

changed, nor a condition that if changed the insurance should

cease or be suspended.

Smith vs. Mech. & Trader's Ins. Co., 32 N. Y., 399 ; Blood vs. Howard

F. Ins. Co., 12 Cosh., 472 ; Flanders on Fire Ins., 241, 255, 269, 485.

Everett vs. Continental Ins. Co.

Bep'd Jourl, p. 121. Mum. 8. 0.

ESTOPPEL.

§ 18. Marine.—Reformation of Contract in Equity.—Plain

tiff brought a bill in equity to reform a contract of marine in

surance by striking out certain articles alleged to have been left

standing against the express agreement of the parties, and with

out his knowledge, or that of his agent. Held, that the plaintiff,

having brought an action in the court of law upon the policy in

its original form to recover the amount of insurance named

therein, had conclusively elected to consider it as expressing the

true contract between himself and the company, and to abandon

any attempt to have it reformed in equity.

Sanger vs. Wood, 3 John., Ch., 46.

Washburn vs. Great Western Ins. Co.

Bep'd Jonrl, p. 112. Mass. 8. J. 0.

FRAUD.

§ 19. Life.—By Local Agent and Insured—CoUvsion betiveen.

—The policy contained the condition that the statements made

in the application should be true, that the application should be

made a part of the policy ; the plaintiff 's answers are warran

ties, and if the answers are not true she cannot recover, unless

there has been a waiver by the defendants. Upon trial plaintiff
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offered to prove that certain answers were wrongly written by

the local agent, without her knowledge or that of her husband,

the insured. Held, that this was merely an attempt to substitute

for a part of a written contract a parol contract different from

the one declared on. Where the agent of the defendant well

knew that if incorrect or untrue answers were given in the appli

cation, the policy would not issue, Held, that the court will not

hold the principal responsible for an act which could not possi

bly have been contemplated as being within the scope of the

agency. In cases where the acts of the agent have been regard

ed as acts of the principal, the act has been the natural and

probable result of the relations existing between the parties, but

this does not include a power conferred by the defendants on

the agent to enable him to commit a fraud upon themselves.

Where the agent is apparently acting for his principal, but in real

ity acting for himself or others against the principal, there the

agency between him and the principal ceases. Held, that the rule

that where one of two innocent persons must suffer by fraud, neg

ligence, or unauthorized act of a third, that he who clothed the

third with power must be the one, does not apply when the

fraud could not have been perpetrated by the agent alone, but

must have been with the assistance of the plaintiff or insured as

accomplice or instrument.

Ryan vs. World Mul. Life Ins. Co.

JURISDICTION.

§ 20. Life.—Appellate Jurisdiction of Federal Courts.—" Fi

nal Trial, or Hearing."—Judgment was obtained in the Court of

Common Pleas for Hamilton County, Ohio, against the defend

ant, a motion for a new trial was denied, and then, under the

laws of the State, a second trial was admissible on its merits.

While this trial was pending, a motion was granted in the Court

of Common Pleas to remove the case to the United States Cir

cuit Court. The District Court of the county reversed the order

of the Court of Common Pleas, and this reversal was affirmed

in the Supreme Court of the State of Ohio. Upon a petition

averring these facts, a writ of error was granted by one of the

justices of the Supreme Court of the United States, directing
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the records and proceedings to be certified to that court. On a

hearing of the case it was Held, that the remedy for errors in

the Circuit Court of the United States should be sought in the

Federal, not in the State Courts ; that after a transfer had been

made to the Federal courts, all further proceedings in the State

courts were illegal. Held, that in that portion of the act which

declares that the petition may be filed " at any time before the

finaL hearing or trial of the suit," the word " final " applies to

the words " hearing " and " trial," and that the law was intend

ed to permit the removal at any time before a hearing or a trial

final in the case as it stood when the application for the transfer

was made. Held, that jurisdiction of the Federal courts is ap

pellate under the judiciary act of 1789, and cases which have

reached their termination in the higher courts of the State may

be brought to the Supreme Court of the United States by a

writ of error for review.

Gordon vs. Longest, 16 Peters. 97 ; Hagan vs. Lucas, 10 ib., 400 ; Taylor

vs. Carryl, 20 Howard, 583 ; Stevens & Dwight vs. Phenix Ins. Co., 41 N.

Y., 149 ; Kanouse vs. Martin, 14 Howard, 23 ; Same vs. Same, 15 ib., 198 ;

Hadley et al. vs. Dunlap et al., 10 Ohio State, 1 ; Martin vs. Hunter, 1

Wheaton, 333 ; The Mayor vs. Cooper, 6 Wallace, 247.

Home Life Ins. Co. vs. Dunn.

Rep'd JourT, p. 67. U. 8. 8. 0.

LIMITATION CLAUSE.

§ 21. FlEE.—Commencement of Claim, Commencement of Lim

itation—Forfeiture of Vested Rights.—The policy contained a

clause providing that the loss should be paid within sixty days

after due notice and satisfactory proof. Held, that no claim

arises or accrues on the mere happening of the loss. Notice

and proofs of loss are conditions precedent.

By another condition, " no suit or action against the company

for the recovery of any claim under or by virtue of this policy

shall be sustained by any court of law or chancery, unless com

menced within the term of one year next after any claim shall

occur, and in case 'such suit or action shall be commenced

against the company after the end of one year next after such

loss or damage shall have occurred, the lapse of time shall be

taken and admitted as conclusive against the validity of the

»
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claim thereby attempted to be enforced, any statute of limita

tions to the contrary notwithstanding." Held, that the second

branch, requiring action to be brought within a year after the

time of loss, is inconsistent with the first. The language is that

of the company, and the latter must be held responsible for the

ambiguity. The words must be construed most strongly against

the party using them. Policies ought to be absolutely free

from ambiguity, and so framed that " he who runs may read."

It is a condition subsequent, involving a forfeiture of vested

rights in a much briefer time than allowed by the statute of lim

itations, and though valid must be construed strictly against the

company and liberally in favor of the assured. A defense

founded on the breach of such a condition is stricti juris, and

requires that the intention of the insured to stipulate away his

claim be clearly shown. An action brought within a year after

proofs of loss were furnished is valid, though more than a year

had elapsed since the loss. The time of limitation begins when

the proofs of loss are furnished, or at least sixty days there

after.

Anderson vs. Fitzgerald, 4 H. of L. Cases, 510 ; Blackett vs. Ass. Co., 2

Crompt. & Jer., 251 ; Notman vs. Anchor Ass. Co., 4 C. B., (N. S.) 481 ;

Fitton vs. Accidental Death Ins. Co., 1 Best & Smith, 799 ; Fowkes vs.

Ass. Ass'n, 3 ib., 925 ; Catlin vs. Springfield Fire Ins. Co., 1 Sumner, 440;

Palmer vs. Warren Ins. Co., 1 Story, 364, 369 ; Bartlett vs. Union M. F.

Ins. Co., 46 Me., 502 ; Wilson vs. Conway F. Ins. Co., 4 R. I., 156 ; Wil

son vs. Hampden F. Ins. Co., 4 ib., 166 ; Hoffman vs. jEtna Ins. Co., 32

N. Y., 413; Reynolds vs. Commerce F. Ins. Co., 47 N. Y., 604; N. Y.

Belting Co. vs. Washington F. Ins. Co., 10 Bosw., 435 ; Merrick vs. Ger-

mania F. Ins. Co., 54 Penn., 284 ; Western Ins. Co. vs. Cropper, 32 ib.,

355 ; Riddlesbarger vs. Hartford Ins. Co., 7 Wall., 391.

Chandler <& Co. vs. Si. Paul F. and M. Ins. Co.

Eep d Joor'l, p. 118. Mora. 8. C

OWNERSHIP.

§ 22. FlBE.—Plaintiffs not bound to disclose a Void Tax Tide.—

The application showed that the plaintiffs were the sole owners

of the buildings and machinery, but the defendants claimed that

the plaintiffs had no insurable interest other than that of ten

ants. The only adverse title was a void tax title. Held, that
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the insured were not bound to disclose the existence of a void

tax title to the premises.

No Adverse Claimants.—The property had been taken posses

sion of by the military authorities, who held it until the plaintiffs

commenced proceedings to regain possession of it. Under a de

cree of the United States Court a receiver was appointed, who

rented the premises to the plaintiffs. Held, that these facts do

not contravene the statement that no other one was interested

in the property. Policy was intended to mean that no third

person had any claim upon the property, and that the plaintiffs,

though renters, were owners of the property.

Cheek et aL vs. Columbia Ins. Co. el al

-««.

PRACTICE.

§ 23. Life.—Contract under Seal.—Insurance was obtained

on the life of R., for the benefit of F., and the application was

signed R. for F. F. paid the annual premiums, a part of which

was returned by R. Held, as this was a contract under seal, F.

had no right to bring an action in his own name.

Sanders vs. Filley, 12 Pick., 554 ; Johnson vs. Foster, 12 Met., 167 ; Mil

lard vs. Baldwin, 3 Gray, 484 ; Northampton vs. Elwell, 4 Gray, 81 ; Dicey

on Parties, 101.

Flynn vs. North America Life Ins. Co.

Bep'd Jourl, p. TT. Mass. 8. J. C.

REASONABLE DILIGENCE.

§ 24. Life.—Applicant must use Reasonable Diligence to De

tect Fraud.—In a case where the plaintiff testified that she and

her husband signed the application without reading it, and with

out its being read to them, Held, that this was inexcusable neg

ligence, that the application was a part of an important contract,

and that when she signed it she was bound to know its contents.

The law required that she should use all reasonable diligence to

see that the answers were correctly written. A limited age as

in a case of life insurance will not be extended by operation in

law to an act done by an agent in fraud of his principal, and for
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the benefit of the insured, where the insured by the use of rea

sonable diligence can defeat the fraudulent intent.

* Ryan vs. World Mut. Life Lis. Co.

-J a.

REPRESENTATIONS.

§ 25. Life.— When Material.—Held, that the representations

of the insured respecting his physical health, the use of stimu

lants, whether he had been afflicted with inflammatory rheuma

tism, etc., were material in order to enable the medical adviser

to form an accurate opinion of the risk, and unless they were

true the policy was void.

Anderson vs. Fitzgerald, 4 House of Lords Cases, 484 ; Cazenovo vs.

British Ass. Co., 94 Eng. Com. Law, 437 ; Campbell vs. N. E. Mut. Life

Ins. Co., 98 Mass., 381 ; Price vs. Phoenix Ins. Co., 17 Minn., 497 ; 2 Ins.

Law Journal, 223.

Conover vs. Mass. Mut. Life Ins. Co.

Bep'd JonrT, p. 93. XT. 8. 0. C. Mo.

TITLE.

§ 2G. Fibe.— What would. Pass.—Plaintiff furnished railroad

ties which were examined by company's inspector provisionally,

and monthly payments were made on that basis. Ties were not

fully accepted until examined one by one as they were laid in

place. Held, that an acceptance by the company which would

defeat plaintiff 's recovery for a loss must be such as would pass

the title and bind the company to pay for them. Whether the

acts of the parties amounted to an acceptance was properly a

question for the jury.

Chandler & Co. vs. St. Paul F. and M. Ins. Co.

-I U.

WAIVER.

§ 27. Life.—Must be made by the Company.—Held, that -an

untrue or fraudulent statement or denial made by the applicant,

of a fact material to the risk, to induce the issuance of a policy,

will be fatal to the contract of insurance unless the insurer has
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in some way waived or estopped himself from relying upon such

misstatement to avoid the policy. This waiver to be effectual

must be made by an officer of the company authorized to»

make it.

Ryan vs. World Mutual Life Ins. Co

-I 8.

WAKKANTY.

§ 28. Life.—Not created by Implication.—In a case where

there was no distinct reference to the application in the policy,

it was Held, that warranties cannot be created by implication.

In such a case statements in the application are representations

and not warranties.

Campbell vs. New England M. L. Ins. Co., 98 Mass., 381 ; Price vs.

Phoenix Ins. Co., 17 Minn., 497 ; 2 Ins. Law Journal, 223 ; May on Insur

ance, $ 164, 165.

Conover vs. Mass. Mut. Life Ins. Co.

-IK.



REPORT OF DECISIONS

RENDERED IN INSURANCE CASES, IN THE UNITED STATES

SUPREME AND CIRCUIT COURTS, AND IN THE

STATE SUPREME COURT&

From certified transcripts in our possession.

UNITED STATES CIRCUIT COURT,

WESTERN DISTRICT OP MISSOURI.

November Term, 1874.

JOHN CONOVER

vs.

MASSACHUSETTS MUTUAL LIFE INS. CO.*

1. Statements in Application, when not Warranties. —Where no specific and dis

tinct reference was made in the policy to the written application, the statements

in the latter, although it referred to the policy, and contained a warranty, were

considered as representations and not as warranties. The recent leading cases

on the subject cited.

2. Untruthful Answers to Material Questions Defeat Right of Recovery.—Where the

policy itself contains a condition that if the statements made by the applicant

in the negotiations for the policy shall prove untrue the policy shall be void,

untruthful answers to material questions relating to the health and habits of

the assured will defeat the right to recover thereon, though the matters mis

represented did not cause or contribute to his death.

3. Statute Construed.—The act of the Missouri legislature of March 23rd, 1874,

commented on and held not to apply to the case in judgment.

The defendant, through an agency in Missouri, issued a policy for

* From the Central Lata Journal, St. Louis, Mo.
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$5,000 upon the life of Eli Barnum, the plaintiff's intestate, dated

June 10th, 1871, and which stated that " this policy is made and ac

cepted upon the following conditions : In case the statements made

by or on behalf of, or with the knowledge of the said assured, to the

said company, as the basis of, or in the negotiations for this contract,

shall be found in any respect untrue, this policy shall be null and

void."

The policy was issued upon an application therefor, dated May

27th, 1871, signed by the applicant and containing 32 special ques

tions to be answered, and which were answered by him. The 7th

question was, " Does the party use alcoholic stimulants ?" Answer,

" No." 8th. " If so, state how often—in what quantities." Answer,

" None." 9th. " Has the party at any former time used alcoholic

stimulants?" Answer, "No." 15th, "Has the party ever had in

flammatory rheumatism?" Answer, "No." 17th. "Has the party

now, or has he ever had, a habitual cough ?" Answer, " No."

In the application or declaration was the following : " And I do

hereby agree that the answers given to the following questions, and

the accompanying statement, and this declaration, shall be the basis

and form part of the contract or policy between me and the company,

and I warrant such answers and statements as true and correctly

stated, and agree that if the same be not so in all respects, the said

policy shall be void, and all moneys which may have been paid on

account thereof, and all dividend credits, shall be forfeited to the

said company."

The last question was, " Is the party and the applicant aware that

any untrue or fraudulent answers to the above queries * * * will

vitiate the policy and forfeit all payments thereon ? and has he care

fully read the questions and answers thereto ?" To which he an

swered in writing, subscribed by himself, " Yes."

The assured died within one year after date .of policy, and this is

an action by his executor to recover the amount insured by the poli

cy. The company defends the action on several grounds, but it is

only necessary to state those on which the judgment of the court

rests. The company pleads that the statements in the application as

to the health and habits of the assured were untrue in these several

particulars, viz. : at the time of signing the application, and for years

previously, he had habitually used alcoholic stimulants ; that he had

had inflammatory rheumatism, and for years labored under a habit

ual cough. He did not die of rheumatism or any pulmonary disease,
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nor, so for as appeared, in consequence of the use of alcoholic

drinks.

The action was tried by the court, a jury having been waived.

Without recounting the evidence of the various witnesses adduced by

the parties, it is sufficient to state that the witnesses on both sides all

concurred in the statement that the assured was habitually given to

the use of alcoholic drinks ; that he not unfrequently became intoxi

cated, though he would often, for weeks at a time, not drink at all.

He was in the army, as a lieutenant in the fifty-seventh Illinois regi

ment, and it is clearly proved that he had a severe attack of inflam

matory rheumatism in 1862, so severe that he had to leave his regi

ment and be taken to the hospital. It is also shown that he labored

under a habitual cough while in the army. On the other hand, there

is testimony to the effect that at and about the time of his effecting

the insurance in question, his general health was good.

After his death, and after this suit was brought and an answer was

filed, the legislature of the State of Missouri passed an act, approved

March 23rd, 1874, as follows :

" Sec. 1. No misrepresentation made in obtaining or securing a

policy of insurance in the life or lives of any person or persons shall

be deemed material or render the policy void, unless the matter mis

represented shall have actually contributed to the contingency or

event on which the policy is to become due and payable ; and

whether it so contributed in any case shall be a question for the

jury.

" Sec. 2. In suits brought upon life policies heretofore or hereafter

issued, no defence based upon misrepresentation in obtaining or se

curing the same shall be valid, unless the defendant shall, at or be

fore the trial, deposit in court, for the benefit of the plaintiffs, the

premiums hereafter received on such policies, with six per cent, in

terest per annum from the date of receipt."

Henby Flanagan, John Conovek, and W. S. Everett, for Plaintiff.

H. K. White, for Defendant.

Dillon, J.

Much of the discussion at the bar was directed to the point whether

the statements in the application concerning the health and the hab

its of the assured were, under the language of the policy in connec

tion with the language of the application, to be considered as war
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ranties, as maintained by the defendant, or representations, as main

tained bj the plaintiff. It was not seriously denied by counsel that

these statements were not true in point of fact, and hence if they are

warranties it is plain the plaintiff has no case. The plaintiff's posi

tion was that the statements were not part of the policy by insertions

therein, or by distinct and specific reference in the policy itself to the

application as part of the policy, and hence these statements in the

application could at most only be representations ; and being such,

it was further claimed by the plaintiff that their untruthfulness, al

though relating to matters material to the company, on preliminary

inquiries, were in fact, as the event showed, immaterial, since the

death was not caused by the diseases or habits to which the untruth

ful answers related.

Inasmuch as the policy itself does not distinctly identify and refer

to the written application, and make it part of the policy, I am in

clined, in view of the established and reasonable rule, that warran

ties are not to be created or extended by construction, and the doc

trines of the later and best considered cases, to hold that the state

ments in the application are representations and not warranties.

Campbell vs. New England, etc., Ins. Co., 98 Mass., 381, 1867 ; fol

lowed in Price vs. Phoenix Ins. Co., Co., 17 Minn., 497, 1871 ; [2 Ins.

Law Journal, 223 ;] May on Ins., sees. 164, 165.

As this is the view most favorable to the plaintiff, the case will be

decided on the assumption that it is correct.

It will be seen, by reference to the statement of the case, that the

policy itself contains a condition that if any "statement made by

the assured to the company, as the basis of or in negotiation for

this contract, shall be found in any respect untrue, this policy shall

be null and void ;" and in the application the statements therein

contained shall, it is declared, " be the basis and form part of the

contract or policy " to be entered into between the parties. In the

application the applicant declared that he had carefully read the

questions and his answers to them, and that he was aware that if

any of the answers were untrue or fraudulent, it would vitiate the

policy.

The representations upon which the company grounds its defense,

relating as they do to the habits of the assured in respect to the use

of alcoholic stimulants, then and previously, and to whether he had

ever been afflicted with inflammatory rheumatism, (which it is well

known often leads to fatal diseases of the heart,) or had ever had a

habitual cough, (known to precede or indicate pulmonary diseases,)
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were material, to enable the company or its medical adviser to form

an accurate opinion as to the risk which the insurer was asked to

assume. Now the policy itself contains the express provision that if

the statements of the assured, in the negotiations for the policy,

shall be found untrue, the policy shall be void. This is the contract

the parties made, and it is binding upon them ; and the case is gov

erned by and falls precisely within Anderson vs. Fitzgerald, 4 House

of Lords Cases, 484, 1853, in which eleven of the judges of England

attended the summons of the House of Lords, and where the unani

mous judgment was, in a case like the present, that it was erroneous

to leave it to the jury to say whether certain answers were material

as well as false, and if not material to- direct them that the plaintiff

was entitled to recover. It was expressly decided that by the con

tract of the parties, the truth of the representations, and not their

materiality, were alone in question, and if untrue the insurer was not

liable. That decision was followed in Cazenove vs. British Ass. Co.,

95 Eng. Com. Law, 437, 1859, and by the leading case of Campbell

vs. New England, etc., Ins. Co., 98 Mass., 381, 403, and in the well

considered judgment in Price vs. Phoenix, etc., Ins. Co., 17 Minn.,

497 ; [2 Ins. Law Journal, 22'3.]

These cases hold that where the insurer puts specific questions

touching the risk, under conditions like those here agreed upon,

the inquiries are conclusively made material, and that false answers

avoid the policy. It is not necessary in the case at the bar to go to

the extent of affirming that all possible questions and answers are

material, or may be made so, for here it is manifest that the ques

tions, upon the answers to which the defense is based, pertaining to

the habits of the applicant, in a matter material to health and to dis

eases he had had or was liable to have, were reasonable, and correct

answers to which were essential, that the risk to be assumed by the

company might be understood. In Anderson vs. Fitzgerald, supra,

Lord Chancellor Cranworth observed, that " whether certain state

ments are or are not material, where parties are entering into a con

tract of life assurance, is a matter upon which there must be a divid

ed opinion. Nothing therefore can be more reasonable than that the

parties entering into that contract should determine for themselves

what they think to be material, and if they choose to do so, and to

stipulate that unless the assured shall answer a certain question ac

curately, the policy or contract they are entering into shall be void,

it is perfectly open to them to do so, and his false answer will then

avoid the policy. Now it appears to me, my lords, that that is pre
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cisely what has been done here. The question for the jury to decide

was simply whether it (the answer) was false or not. In that narrow

compass the whole case lies."

I cannot refrain from observing that it may be questionable whe

ther the practice of the companies is, after all, so entirely reasonable

as it appeared to the lord chancellor. Life insurance has grown

to such immense proportions as to have important public relations.

It is the method which has been largely adopted to make provision

for wife and children, and for those dependent upon the life of the

assured. The judgments of courts touching the validity of policies

cannot be too carefully considered, so as not to work injustice either

to the insurer or the insured. Courts, by a too liberal extension of

the doctrine of warranties, and by recognizing the validity of provi

sions for forfeiture of the rights of the assured, and particularly in

allowing the parties, by sweeping language, not fully understood or

considered by the assured, when the policy is effected, to make im

material questions and answers material, have, in my judgment, in

clined too much in favor of the companies, and hence the judicial

tendency of late is to uphold rather than overturn the contract, when

substantial justice requires it.

In view of the fact that the tables upon which the expectation of

life is calculated give the average mortality of persons as they run,

while the companies select their risk, so that the actual mortality

falls below the assumed mortality, and in view of the practice of the

companies to put a multitude of questions to the applicant, and to

make correct answers to all of them material, I am inclined to con

sider the legislation of Missouri as well timed and necessary to pre

vent the unfair practice of the companies in framing their policies,

though it is perhaps too broad, if it prevents companies from provid

ing that willful misrepresentations as to material facts will avoid the

policy, although it may chance that the misrepresented matters did

not actually contribute to the death of the assured. But as the act

does not apply to the case in hand, I forbear further remark upon

its policy or meaning.

As the questions in this case were material, and the answers un

truthful in material respects, and as the parties, in the policy itself,

agreed that this should vitiate the policy, the judgment must be for

the defendant.

Judgment accordingly.
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SUPREME COURT OF TENNESSEE.

April Term, 1874.

GEO. W. CHEEK et al

vs.

COLUMBIA FIRE INS. CO.

Same vs. North American Fire Ins. Co.

Same vs. Phcenix Ins. Co.*

1. Void Tax Title.—In answer to a question whether the applicant for an insur

ance against fire owns the property upon which insurance is to be effected, and

whether any other person is interested in it, he need not disclose the existence

of a void tax title to the same.

2. Lease of Premises.—The application in this case, which was made part of the

policy, contained the following question and answer : " Is the mill leased

or rented? If so, to whom, and how long?" Ana. "No." Held, that the

question was designed to ascertain whether the applicants had made a lease of

the premises, not whether they were holding as lessees.

3. Concealment.—The non-disclosure of the fact that the title to the insured prem

ises was in litigation, was Held, in the absence of any interrogatory upon the

subject, not to avoid the policy.

4. Application filed out by Company's Aqent.—If all the facts inquired of are truly

stated to tile company's agent, and he fills out the application, any failure by

him to state therein facts made known to him, is to be attributable to the

company, and will not avoid the polioy. The evidence on this point consid

ered.

5. Waiver of Defense.—Where the insurance company rested their defense upon

the ground of a misrepresentation of title, Held, that they must be confined

to this point, and cannot allege other grounds of defense.

The only material fact not stated in the opinion of the court is the

existence of the following condition in the policy of the Columbia

company : " If the property to be insured be held in trust or on

commission, or be a leasehold or other interest not absolute, it must

be so represented to the company, and expressed in the policy in

* From the Central Law Journal, St Louis, Mo.
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writing ; otherwise the insurance as to such property shall be void."

Similar provisions were contained in the other policies.

Pierce & Drx, for Columbia and North American Companies.

E. S. Hammond and E. L. Belcher, for Phvenix Company.

McFarland, J.

These causes have been argued and considered together in this

court. They are bills filed to recover the amount of three fire poliT

cies underwritten severally by the defendants, who are insurance

companies, organized and having their principal offices in other

States, but at the time doing business in this State, and represented

by the same agent.

The policies were issued upon the application of George W. Cheek

& Co., and are each for five thousand dollars " on machinery fixed

and movable," in a certain cotton mill described in the policy and

application. The loss by fire within the time covered by the con

tract is shown, and in fact not denied. The defense in each case is

placed upon substantially the same ground.

In the application, which is made part of the contract, occur the

following questions and answers, substantially the same in each, to

wit :

" Are the building and machinery both owned by applicants ?"

Ans. " Yes." " Is any other person interested in the property ?

If so, state the interest particularly." Ans. " No." " Is the mill

leased or rented? If so, to whom, and how long 1" Ans. " No."

The applicants in said written application agree that it contains a

just and true statement of all facts and circumstances in regard to

the condition, situation and value of the property, known to them,

and material to the risk, and make this a condition of the insur

ance.

The defendants in their answers admit the contracts, but deny

" that said George W. Cheek & Co. were the owners of the property

'described in said policy, or had any insurable interest therein at the

time said policy issued, except as tenants," but charge that " in truth

and in fact the property at the time belonged to Mr. W. J. Smith

and Fielding Hurst, who had purchased the same at the United

States direct tax sale in June, 1864."

This defense proceeds upon the ground that the assured had no

insurable interest in the property, and also upon the ground that, in
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this respect, which was material to the risk, the statements of fact in

the application were untrue, and by the terms of the contract it was

thereby avoided.

This necessarily presents the question whether or not George W.

Cheek & Co. were the owners of the property. They are admitted

to have been the owners up to the time of the tax sale referred to.

This tax sale is the adverse title set up by the defense. While of

course we can make no adjudication binding upon Smith and Hurst,

who claim this tax title, still the question is presented, and its discus

sion is essential to the determination of the present case.

It is not denied that such tax sale was made, and that Smith and

Hurst were the purchasers of the property ; but it is argued that

this sale was absolutely void for several reasons, only one of which

we notice. It is clearly shown by the proof that the amount of the

direct tax assessed under the act of Congress, together with the pen

alty and costs, was duly tendered to the commissioners by the own

ers before the sale, but the tender was refused. Upon this proof we

must hold, upon the authority of Bennett vs. Hunter, 9 Wallace, 338,

that Smith and Hurst acquired no title under their purchase.

This being the only objection taken to the title, it results that

George W. Cheek & Co. not only had an insurable interest, but were

the absolute owners of the property, and their statements to that

effect in their application were strictly true.

It is next argued that, however the foregoing question may be,

Cheek & Co. did fraudulently conceal from the defendants or their

agent other facts material to the risk. In two of the cases cross

bills were filed to avoid the policy upon this ground. In the other

case the defense was made by answer. The other facts charged to

have been concealed, or falsely represented in the application, are

as follows : Smith and Hurst, under their tax purchase, and by aid

of the military authorities, took forcible possession of the property

and held it for a short time, until the said George W. Cheek & Co.

had instituted legal proceedings to regain possession. Under a de

cree of a United States court at Memphis, E. C. Brinkley, who had

sold the property to Geo. W. Cheek & Co., and who had a lien upon

it for unpaid purchase-money, was appointed receiver, with direc

tions that he might rent it to said George W. Cheek & Co. for the

sum of one thousand dollars per month, which he did. In this

mode, and under this contract with Brinkley, George W. Cheek &

Co. had regained possession a short time before these policies were

issued, and this was the character of their possession at the time.
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It is not shown what became of the proceedings in the United States

court.

The first question is, Are these facts inconsistent with the truth of

the statements made in the application for the policy, as shown in

the three questions and answers which we have set forth ?

It is clear these facts do not contravene the truth of the first tw«

, questions and answers, to the effect that the applicants were the

owners of the buildings and machinery, and that no other person

was interested in the property ; for we should understand the inter

est of other persons, inquired after in this question, to be an actual

interest, and not a mere pretended claim, without any real founda

tion. The third question and answer are to the effect that the mill

was not leased nor rented to any one. This was doubtless intended

to mean that George W. Cheek & Co., who were the owners, were

themselves in possession, and so expected to remain ; that they had

not rented or leased to any third person, who might take possession.

On the other hand it is true that the applicants, although the own

ers, were themselves in possession as renters under the receiver,

Brinkley.

The statement contained in this last question and answer, when

literally construed, is contradicted by the facts we have stated in re

gard to the manner in which George W. Cheek & Co. then held

possession ; but when understood in the sense in which the parties

most probably understood it, it is not contradicted by the facts

stated.

But the application purports to contain a true statement of all facts

material to the risk, and it might be argued that an omission to

state some material fact known to the applicant, though not specially

inquired about, would be in effect the same as to make an untrue

statement in the application. '\Ve do not concede this proposition

in an unqualified sense to be sound. For if the underwriters choose

to insure without special inquiry as to certain facts, the applicant

is not bound to know that these facts would be regarded as ma

terial, and a failure to disclose them would not necessarily avoid

the policy. See 2nd vol. Bennett's Ins. Cases, p. 279, from 5 Hill,

N. Y., 188.

If the facts not disclosed were unusual, and such as the applicant

must know to be material, the case would be different. Flanders on

Ins., 334-5.

At all events, we should say that where the defense is predicated

upon a mere failure to disclose some facts within the applicant's
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knowledge, not inqaired about, the fact not disclosed must be ma

terial to the risk in order to avoid the policy. Flanders on Insur

ance, 293.

We have not found, in the numerous cases referred to on this

question, satisfactory authority for holding that the facts, which it is

alleged were not disclosed, were so material to the risk as to avoid

the policy. For, as indicated, in fire policies there is a distinction

between statements made upon direct inquiries, and a mere omission

to state facts not inquired about. In the latter cases more latitude

is allowed in showing that the facts were not material. Fland. on

Ins., p. 328, and authorities there cited.

The cases referred to in Flanders on Insurance, p. 293, and notes,

are cases where the facts are stated in the application, and by the

terms of the contract are made material.

•Treating of concealments, Mr. Flanders says, p. 339 : " A pend

ing litigation respecting the subject of the insurance, not voluntarily

disclosed, will not avoid the risk. And the underwriters are not

competent witnesses in such a case to prove that- the fact concealed

was material. It is not a question of science or skill, with respect

to which they might be experts." For this he refers to Hill vs. La

fayette Ins. Co., 2 Mich., 476. Our own court has held that the ex

istence of a mortgage not disclosed was not material. 8 Hum., 684 ;

although there are authorities to the contrary.

The facts which it is alleged were not disclosed are :

1. The existence of the pending litigation in the United States

court. This litigation, as we have seen, involved only the claim of

Smith and Hurst, which, in our opinion, was a claim without legal

foundation. The applicants, notwithstanding this litigation, assume

to state in their application that they were the absolute owners, and

we hold their statement to be true.

2. It is said they failed to state that Smith and Hurst had pos

session. We do not see how this could be material. •

3. It is said they failed to disclose that under the pending litiga

tion they had rented under the receiver. Assuming, as we do, that

Cheek & Co. were the owners, that the claim of Smith and Hurst

was illegal, the practical legal effect simply was that Cheek & Co.

would be subject to the order of the court pending the litigation.

All these facts might, within the range of possibility, affect the

risk. Parties engaged in an angry litigation about property might

be tempted to destroy it rather than have their adversary succeed.

But this is. rather a remote danger. George W. Cheek & Co. were in
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possession, claiming to be owners, and were in fact owners. We do

not see that thoir care and prudence in regard to it would be

affected by circumstances stated.

We are not satisfied that a failure to disclose these facts would

have avoided the policy. Although the agent says in his opinion the

facts might have been regarded as material, it is not a question to be

decided by his opinion.

But aside from all this, how are the facts in regard to the alleged

concealment ? For the complainants it is maintained that these

facts were fully disclosed to the agent, but he not regarding them

as material, did not insert them in the written application, which was

made out by him. Upon this we have the testimony of Cheek and

Page, the two members dt the firm, the former very positive and de

cided, the latter not so full, but to the same purport. They have no

direct interest, as they have assigned the policies without recou»se

on them. On the other hand the agent says these facts were not

disclosed to him. We do not see that he has a legal interest, but

his feelings would 'naturally incline him not to admit any failure of

duty in the matter toward his principals.

The facts are to some extent of a public nature. If we regard the

onus upon the defendants to make out the concealment, in this they

have clearly failed.

And even if the written application be construed to contain state

ments inconsistent with the facts, still, in cases where the application

is made out by the agent of the underwriters, and the facts are fully

disclosed to him, and he fails to insert them, this will not avoid the

policy.

Upon this question the defendant's counsel have referred us to a

large number of cases, and it is maintained . that this is in conflict

with the rule which rejects parol evidence to contradict a written

contract, and is only allowed in exceptional cases, where the facts

untruly stated are of a public and notorious character, or where

there is fraud, accident or mistake. We cannot review or under

take to reconcile these authorities. We can only give the rule

which is sustained by one class of authorities, and which we think

is sound.

1. The agent who fills up the blanks or makes out the written ap

plication, is still in this the agent of the insurers, and not of the

insured. He is in the employ of the insurers ; it is his duty to rep

resent them, and protect their interest, and he cannot rightfully di

vest himself of this character, although the application is in form the
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act of the insured. Bearing this in mind, and regarding the acts of

the agent as the acts of the company, then if we assume that the

facts were fully disclosed to him, and he failed to state them truly in

the application, it would be manifestly against all sound principle to

allow any false statement thus inserted in the application to avoid

the policy. It would be to allow the defendants to take advantage

of their own wrong. It would put it in the power of an agent to

destroy the effect of the policy, without fault upon the part of the

applicant. Of course, if actual collusion be shown between the agent

and insured, the case would be different. This may be placed either

upon the ground of fraud or estoppel. We refer to the cases, of the

Insurance Co. vs. Wilkinson, 13 Wallace, 222, and the Planters' In

surance Co. vs. Sorrells, by this court, at Nashville, (MSS.,) recently

decided, as authorities for this holding. In the former case, it was

said, this does not come in conflict with the rule rejecting parol

evidence to vary a written contract, but proceeds upon the ground

that the application in such case is not the statement of the ap

plicant.

The proof clearly shows that the application was made out by

the agent of the defendants, and the weight of proof is that the

facts were fully disclosed to him.

A question of this character must be determined like any other

question of fact, by the weight of evidence. We do not see that any

lifferent rule should he adopted as to the amount of evidence re

quired, from the ordinary rule where any other question of fact is

involved in a civil case.

Other objections are made : 1. That the complainants have

averred that they used all proper precaution to prevent the fire,

that this was not admitted, and there is no proof. 2. There is no

sufficient proof of the amount of the loss.

We think it manifest, from the record, that the only defenses set

up are those we have considered. In fact the real cause of resisting

the payment was upon the ground that Smith and Hurst were the

owners of the property. This was the real defense, and is the only

real defense set up or put in issue.

It appears that proofs of losses were furnished in due time, and

no objections were taken to them, and in the first named case the

agent at Memphis had been instructed to draw on the secretary of

the company for the amount of the policy, and the evidence indicates

that the other two defendants were acting in conceit on this subject.

It appears that George W. Cheek & Co. owed Brinkley balance for
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purchase-money a note of $20,000. They (after the fire) offered

him in payment four policies of $5,000 each, (not the ones in contro

versy in this case, as they had $75,000 in insurance, but in others.)

He was advised by the agent of the defendant not to take them, but

to take the three policies involved in this case, and one other, all of

which were in companies represented by him, and this upon the

ground that these policies would be paid. Before the time, however,

the instructions to the agent to draw for the amount were withdrawn

by telegraph, and afterward by letter, and from this letter it is clear

that the defense then contemplated was upon the ground that Smith

and Hurst were the owners of the property ; and the defendants had

determined to pay losses, but afterward determined to resist upon

this ground. We think, therefore, the questions argued are not

raised by the record.

The decrees will be affirmed, with costs. Petition for rehearing

denied.

SUPKEME COURT—DISTRICT OF COLUMBIA.

MARY C. CAMPBELL

vs.

AMERICAN POPULAR LIFE LNS. CO.*

A person obtaining a policy of life insurance may agree that the surgeon-in-chief

of the company shall decide whether one of the conditions upon which the

policy issued has been complied with , and his decision will be binding.

Where one of the conditions in the policy is that the insurance money is to be

paid if, in the opinion of the surgeon-in-chiof of the company, the party in

sured did not die of intemperance, nor by any disease produced or aggiavated

by intemperance, it was Held, that this was a valid condition precedent, and

that its performance must be averred or its non-performance accounted for.

If, however, the surgeon is also a stockholder, whose dividends are affected by the

payment ot claims, and the fact of such interest was oonoealud by the com

pany from the party insuring at the time the policy was made and accepted, it

is a sufficient excuse for the non-performance of suoh condition.

* From the Washington Law Reporter, Oct. 87.
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The case is stated in the opinion of the court.

E. L. Stanton and A. S. Worthington, for Plaintiff'.

Geojige Bliss and William A. Cook, for Defendant.

MacArthur, J.

This is an action upon a policy of life insurance, and one of the

conditions upon which the insurance was to be paid reads as fol

lows :

"That in the opinion of the surgeon-in-chief of this company,

the party insured did not die of intemperance, with which disease

the party is now, or is supposed to be, affected, nor by any disease

produced or aggravated by said disease." *

At a former term this court determined that this was a valid con

dition, and that its performance must be averred in the declaration,

or its non-performance accounted for. 2 Bigelow, Ins. R., 16.

The first count of the present declaration sets up the following

averments by way of excusing the non-performance of the condi

tion :

" And the plaintiff further says that at the time said policy was

issued, as aforesaid, and at the time of the death of the said Nathaniel

H. Campbell, as aforesaid, one A. N. Gunn was, and till this suit com

menced continued to be, the surgeon-in-chief of the defendant ; that

at said times and dnring said period said A. N. Gunn was interested in

the determination of the question whether said Nathaniel EL Campbell

died of intemperance, or of disease produced or aggravated thereby,

among other things in this : that he, said Gunn, was the owner of

certain shares of stock in said company, the defendant herein, of

great value, to wit, the sum of four thousand dollars, upon which di

vidends of large sums of money, the exact amounts of which are to

the plaintiff unknown, were from time to time, before and after the

times aforesaid, declared and paid by said defendant to said A. N.

Gunn, and the value of said shares of stock and the extent of said

dividends were, at the time aforesaid, and before and afterward, af

fected by the payment of claims against the defendant, and the refu

sal to puy them. The plaintiff further says that the foregoing facts

relative to the interest of said Gunn in said company were concealed

from her by the defendant at the time said policy was made and ac

cepted by her, and for a long time thereafter, to wit, till after the

death of said Nathaniel H. Campbell, and that she was utterly ignor

ant of the same till after this suit was commenced."
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There are several special pleas, among them the 3rd, 4th, and 5th,

which are the only ones now to be considered, and which set up the

condition relative to the finding of the surgeon-in-chief, and the non

performance of that condition by the plaintiff, as a defense ; but they

do riot take any issue as to the averments in the declaration, that he

was interested in the matter to be decided by him, and that his in

terest was concealed from the plaintiff by the defendant when the

policy issued, and that she was ignorant of the same until after the

commencement of this suit. And, in this respect, a majority of the

court are of opinion that the pleas are bad in substance. It is scarcely

necessary to suggest that parties may agree to such terms and condi

tions as they mutually consent to in their contracts, and they may con

stitute any one an arbitrator to determine matters of controversy, both

in law and fact. It is always advisable that the person so selected

should be free from interest, but in this respect the party may use his

own discretion, and when he is fully aware of the objection, and yet con

stitutes a person so interested an arbitrator, he is bound by his deci

sion. I know of no authority to controvert this position ; while the

authorities which &ustain it are quite numerous. The plaintiff in this

case, for instance, agrees to refer the question, whether the person

insured did not die of intemperance, to the opinion of the surgeon-

in-chief of the company. She thereby waived any objection to that

officer on the ground of any supposed partiality or bias growing out

of the circumstance that he was in the employ of the other contract

ing party. She was aware of his relation to the company by the

policy itself, and notwithstanding consented that this matter might

be referred to him. The case is different with respect to an arbitra

tor having a direct interest, and where the party selecting him has

no knowledge of that circumstance, and from whom the fact of such

interest is concealed, as is the case here, conceded by the present

state of the pleadings. We think, therefore, that the averments of

the declaration fully excuse the non-performance of that condition,

and that the plaintiff may properly object to the decision of the sur

geon-in-chief.

We are of opinion that the alleged misconduct of the surgeon in

deciding the matter submitted to him, is sufficiently put in issue by

the fifth plea. For the reason already assigned, however, the demur

rer is sustained, and the parties have leave to amend pleading ac

cording to their stipulation.

Wylie and Olin, JJ., dissenting.
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SUPREME JUDICIAL COURT OF MASSACHUSETTS.

SUFFOLK COUNTY.

Juke Term, 1874.

WILLIAM W. BENNETT

us.

CITY INSURANCE COMPANY.*

Where a policy of insurance issued by an insurance company in the name of A. ,

has been sent to the agent of A. , and shortly afterward is returned by the

agent to the company with a request to have it made payable to B., and the

company cancels the first policy, and makes a new one to B., and there is evi

dence that what was dono after the delivery of the first policy to A. by the

agent was done without the knowledge or authority of A., the keeping of the

new policy by B. for seven months does not, as a matter of law, constitute an

acceptance on the part of A., of the new policy, although it is admitted by A.

that the possession of the policy by B. was not fraudulent.

Contract on a policy of insurance containing the following provi

sions : " No insurance, whether original or continued, shall be con

sidered as binding until actual payment of the premium," and, " If

this insurance be a mortgagee's interest, the assured shall assign to

this company, in case of loss, an interest in said mortgage equal to

the amount of loss paid."

At the trial in the Superior Court, before Lord, J., the loss was

admitted, and there was evidence tending to show that a policy was

issued by the defendant to the plaiutiff, through an insurance agent

named Princo, who was not the defendant's agent, about Novomber

6th, 1871, and that about November 15th, 1871, the policy was re

turned by Prince to the defendant with a request, as alleged by the

defendant, to " make a policy payable to Charles A. Kingsbury, mort

gagee ;" or as alleged by Prince, to " make the original policy pay

able in case of loss to Charles A. Kingsbury, mortgagee ;" that the

* Decision rendered June 19th, 1874. To be reported In 115 Mass.
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request, however made, was made without the knowledge or author

ity of the plaintiff ; neither Prince nor Kingsbury having authority

from the plaintiff to alter or change said policy in any way ; and

that said policy came into the possession of Kingsbury by mistake ;

that the defendant canceled the original policy and issued a new

one to Kingsbury as mortgagee, containing also the above provisions;

that Kingsbury received the policy and retained it for seven months,

when the insured premises were destroyed by fire ; that the plaintiff

then for the first time knew of the alteration of the policy ; that

Kingsbury offered to surrender the second policy if the defendant

would pay the first one ; but this the defendant refused, offering

however to pay the second on Kingsbury assigning his mortgage to

it, in accordance with the provisions of his policy ; that the plain

tiff paid Prince the premium on his policy when he received it, but

Prince did not pay it over to the defendant until December, 1871,

after the issue of the second policy, when he paid it together with

other premiums paid on policies issued through him. In the course

of the trial the presiding judge inquired of the counsel for the

plaintiff whether it was claimed that the possession of the policy by

Kingsbury was fraudulent, to which the counsel replied that no such

claim was made.

The presiding judge ruled that upon the foregoing evidence the

case could not be submitted to the jury, " because as matter of law

the keeping of the policy by Kingsbury, for seven months, was an

acceptance by the plaintiff of the second policy as a substitute for

the first, notwithstanding the plaintiff gave no authority to Kings

bury or Prince, or any one, to have any change made in the policy,

and notwithstanding the plaintiff had no knowledge of the circum

stances," and directed the jury to return a verdict for the de

fendant ; the plaintiff excepted to the above ruling.

W. Gaston, and W. A. Field, for Plaintiff.

J. Turner, for Defendant.

Ames, J.

The defendants insist that the original policy did not take effect

for the reason that the premium was not paid ; and also that it was

canceled before the loss occurred. It is not denied that the plaintiff

paid the amount of the premium, but the defendant insists that this

payment was upon the new policy. It appears that the original policy
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soon after its issue found its way back into the defendant's hands,

and that a new one was issued by it, which it insists is still outstand

ing and in force, and upon which it professes to be ready to pay the

loss.

But the plaintiff claims that he was not a party to this substitution ;

that it was transacted without his knowledge or consent ; that it was

not consented to by any person acting under any authority express or

implied from him ; that it was the result of mistake which did not

come to his knowledge till after the loss occurred, and that the effect

of the new policy is not merely to insure Kingsbury the mortgagee

against loss, but also to require him in case of loss to assign the

mortgage to the defendant, and thereby to deprive the plaintiff of all

benefit from the policy. If the original policy took effect when it was

first issued, and we see no reason to doubt it, it would continue in

force until it was canceled or modified by mutual consent. The alleged

substitution of a new and different policy in its place could not be

made by the defendant without the consent of the plaintiff, or of

some person acting by his authority. Whether there had been any

such consent or authority was a question of fact, and should hare

been submitted to the jury. The keeping of the new policy by Kings

bury the mortgagee for seven months, was a matter eminently proper

for their consideration, as having some tendency to show an accept

ance by the plaintiff of the alleged new arrangement. It was a

mistake however to rule that as a matter of law it constituted an

acceptance on the plaintiff's part. He should have been permitted to

show that he gave no authority to any one to make the substitution,

and that he had no knowledge of the circumstances and matters of

fact relied upon by the defendant. If the alleged cancellation

occurred without his express consent, or under such circumstances

that his concurrence should not be implied, the defendant is liable

upon the original policy, and the case should have been submitted to

the jury with an instruction to that effect.

Exceptions sustained.
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SUPREME JUDICIAL COURT OF MASSACHUSETTS.

SUFFOLK COUNTY.

November Term, 1873.

ALGERNON S. WASHBURN j

vs. >

THE GREAT WESTERN INS. CO. )

Held, that the plaintiff by bringing an action of law upon the policy in its original

form, and prosecuting that action to trial upon the issue whether he had com

plied with the warranty contained therein, conclusively elected to consider it as

expressing the true contract between himself and the company, and to abandon

any attempt to have it reformed in equity.

Gray, C. J.

This is a bill in equity, filed December 28th, 1868, to reform a policy

of marine insurance (obtained upon a ship by Alexander H. Howard

in behalf of the plaintiff) by striking out a printed clause of war

ranty " not to load more than her registered tonnage with coal " or

certain other articles as having been left standing by mistake, con

trary to the express agreement of the parties, and without the know

ledge of the plaintiff or his agent. The defendants on July 13th,

1869, filed an answer to the bill, alleging that the policy was in exact

conformity with the understanding and agreement of the parties.

At October term, 1869, the plaintiff brought an action at law in

the name of Howard, upon the policy as issued, alleging that he had

complied with the warranty ; to which the defendant answered, ad

mitting the contract to be as there alleged, but denying such compli

ance ; and the case was continued from term to term until April

term, 1871, when a trial was had and a verdict returned for the de

fendants, and exceptions token, which were argued before the full

court in March, 1872, and overruled. Howard vs. Great Western



1875.] Washburn vs. Great Western Lis. Co. 113

lna Co., 109 Mass., 384. In April, 1873, no replication having been

filed in the suit in equity, the defendants, by leave of court, filed a

supplemental answer, setting up the proceedings in the action at law,

and moved to dismiss the bill. The plaintiff admitted the truth of

the facts thus stated, and the question of their effect, without regard

to the manner in which they were pleaded, was reserved for the de

termination of the full court.

We are of opinion that the plaintiff, by bringing an aotion of law

upon the policy in its original form, and prosecuting that action to

trial, verdict and judgment upon the issue whether he had complied

with the warranty contained therein, conclusively elected to consider

it as expressing the true contract between himself and the insurance

company, and to abandon any attempt to have it reformed in equity.

His bill does not assert an equitable right, which, although it could

not have been secured to him in action at law, might coexist with the

right asserted by him in that action, but proceeds on grounds wholly

inconsistent with those maintained by him in the action at law, and

seeks to show that his contract with the defendants was essentially

different from that which he alleged, and submitted to the final judg

ment of the court in that action. If the real contract was as alleged

in the bill in equity, the question tried at law was a mere moot

question, having no bearing upon the rights of the parties.

The case falls within the principle of the decision in Sanger vs.

Wood, 3 Johns., Ch., 416. There the plaintiffs sued the defendant

at law upon a contract, and obtained a verdict and judgment for the

amount claimed, and then filed a bill to rescind the contract upon

the ground of fraudulent acts of the defendant at the time it was

made. But, as it appeared that these acts were known to the plain

tiffs some days before the trial of the action at law, it was held that

by going to trial and judgment therein they had made a conclusive

election of remedy, and waived any right to rescind the contract in

equity ; and Chancellor Kent said : " The suit at law and the action

here are inconsistent with each other, since the one affirms, and the

other seeks to disaffirm, the contract in question." " Any decisive

act of the party, with knowledge of his rights and of the fact, deter

mines his election in the case of conflicting and inconsistent reme

dies."

Bill dismissed.
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SUPREME JUDICIAL COURT OF MASSACHUSETTS.

HAMPSHIRE COUNTY.

September Term, 1872.

ROBERT J. FAIR

vs.

MANHATTAN INS. CO. et al.

Where the plaintiff originally occupied one store in a building and effected insur

ance on his stock of goods contained in the building, and subsequently by re

moving partitions made the three stores into one, and a total loss occurring it

was Held, that he was entitled to recover for all loss of or injury to his goods in

any part of the building.

Stearns & Knowlton, for Plaintiff.

Soule & Lathrop, for Defendant.

Morton, J.

The policies of the Manhattan Insurance Company and of the

Greenwich Insurance Company each describe the property insured

as a " stock of dry goods and other merchandise, hazardous and ex

tra hazardous, his own or held by him in trust or on commission, or

sold but not delivered, contained in the frame building known as

' Hunt's Building,' situate on Main Street, in Northampton, as per

plan." The policy of the Market Insurance Company contained sub

stantially the same description, except that there is no reference to a

plan. .

At the time the policies were issued, the main floor of the building

was divided into three stores, as shown on the plan, and the plaintiff

occupied the west store, the others being occupied by other persons.

The building was wholly consumed by fire on May 19th, 1870. At
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the time of the fire the plaintiff occupied the whole of the main floor,

having removed the partition between the west and middle stores,

and opened doors into the east store.

The defendants contend that the policies covered the goods con

tained in the west store only.

It was not shown or claimed that the removal of the goods by the

plaintiff increased the risk, and we are of opinion that this case is

not distinguishable in principle from the case of West vs. Old Colony

Ins. Co., 9 Allen, 316.

The words of the policies in suit include all the three stores, and

there is nothing in them to indicate that the plaintiff occupied or

intended to occupy only one of them, or that the intention of the

parties was to limit the risk to goods contained in the store then in

fact occupied by him.

The reference to the plan was for the purpose of showing the situ

ation of the building in relation to other buildings.

The ruling that the plaintiff was entitled to recover for all loss of

or injury to goods in any part of the building, was correct.

Before passing upon the exception to the ruling admitting the au

ditor's report, the court desire a further argument upon the ques

tions, 1st, whether the auditor exceeded his authority in the manner

in which he has stated the case, and 2nd, whether the objections to

the report could be first taken at the trial, or should have been

taken by a previous motion to recommit.

Further argument ordered.
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SUPREME COURT OF MINNESOTA.

April Term, 1874.

Appeal from Court of Common Pleas—Hennepin County.

WILLIAM CHANDLER & CO., Respondents,

vs.

ST. PAUL FIRE AND MARINE INS. CO., Appellant*

The defendant insured plaintiffs against loss or damage on their railroad ties piled

along the line of N. P. R. R. Between the 7th and 22nd of May, 1871, several

thousand of tho ties were destroyed by accidental fire. Plaintiffs gave imme

diate notice of the loss. A disagreement arose concerning the number burned,

and some five months were consumed in efforts to negotiate. On April 8th,

1872, plaintiffs furnished defendant formal proofs of loss. Action to recover

brought August 7th, 1872.

The policy contained the following clauses : " To be paid within sixty days after

due notice and satisfactory proof of the same." Also, "It is expressly cove

nanted by the parties hereto that no suit or action against the company for the

recovery of any claim under or by virtue of this policy shall be sustained in

any court of law or chancery unless commenced within the term cf one year

next after any claim shall occur and in case such suit or action shall be com

menced against the compuny, after the end of one year next after such loss or

damage shall have occurred, the lapse of time shall be taken and admitted as

conclusive evidence against the validity of the claim thereby attempted to be

enforced, any statute of limitations to the contrary notwithstanding."

Held, "claim shall occur" obviously means claim shall arise or accrue. No claim

arises or accrues on the mere happening of the loss. Notice and proofs of loss

are conditions precedent. The limitation begins from the furnishing of proofs,

or at most sixty days thereafter.

The second branch of the condition, requiring suit to be brought within one year

of time of loss, is inconsistent with the first. Tho ambiguity must be removed

by construction. The language is that of the compuny and must be construed

most strongly against the party using it. A policy should be absolutely free

from ambiguity, and so framed that ' ' he who runs may read. " This rule is

peculiarly applicable in the present case, where the condition is wholly for the

benefit of the company , and a condition subsequent involving a forfeiture of

vested rights, which must be construed strictly against the company and

liberally in favor of the assured.

Held, that the action was commenced within the time limited by the condition.

• Tried April Term, 1874. Deciaion rendered October 12th, 1874. To appear (probably) in

20 Minn.
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It was in evidence that the ties were examined by the R. R. Company's inspector,

and monthly payments made to plaintiffs on the basis, also that the ties were

not fully accepted until examined one by one when laid in place.

Held, that it was a question for the jury whether the acts of the parties, amounted

to an acceptance.

Held, that an acceptance which would defeat recovery by plaintiffs must have been

such as would pass the title to the Construction Company and bind the latter

to pay for them.

Order denying a new trial affirmed.

Cornell & Bradley, for Respondents.

Harvey Officer, for Appellant.

Yocno, J.

By a policy issued April 11th, 1871, the defendant insured plain

tiffs for the term of six months, against loss or damage by fire, to the

amount of $5,000, on their railroad ties piled along the line of the

Northern Pacific Railroad, from the Junction to the Red Biver of the

North in Minnesota, agreeing to make good to the assured all loss,

etc., " to be paid within sixty days after due notice and satisfactory

proofs of the same." Between the 7th and the 22nd May, 1871,

several thousand of the ties insured were destroyed by accidental fire.

The plaintiffs gave immediate notice of the loss, and the defendant

thereupon entered upon an investigation of the facts relating to the

fire. A disagreement arose between the parties as to the actual

number of ties burned, and some five months were consumed in fruit

less negotiations on this subject. On the 8th April, 1872, the plain

tiffs furnished the defendant with formal proofs of loss. This action

was brought on the 7th August, 1872, to recover the amount claimed

to be due plaintiffs on the policy. The policy contains the following

condition limiting the right of the assured to sue and recover for a

loss : " It is expressly covenanted by the parties hereto that no suit or

action against the company for the recovery of any claim, under or

by virtue of this policy, shall be sustained in any court of law or

chancery, unless commenced within the term of one year next after

any claim shall occur, and in case such suit or action shall be com

menced against the company after the end of one year next after

such loss or damage shall have occurred, the lapse of time shall be

taken and admitted as conclusive evidence against the validity of the

claim thereby attempted to be enforced, any statute of limitations to

the contrary notwithstanding."

The first branch of this condition clearly sustains the plaintiffs'

contention. The expression "claim shall occur," obviously means



118 Report of Decisions, [Feb.,

.

claim shall arise or accrue. No claim occurs or arises in favor of the

assured upon the mere happening of the loss. The giving of notice

and the furnishing of satisfactory proofs are conditions precedent to

be performed by the assured, before they are entitled to claim the

stipulated indemnity ; and not until sixty days after the performance

of the last of these conditions can their claim be enforced by suit. It

is unnecessary to determine in this case whether by the first branch

of the condition the time of limitation begins to run from the fur

nishing of proofs, or sixty days thereafter. It would seem, however,

that the claim exists when notice has been given, and proofs fur

nished, although it is not payable until the expiration of the sixty days.

The second branch of the condition as clearly provides, that unless

suit is brought within one year after the occurrence of the loss, the

lapse of time shall be conclusive evidence against the validity of the

claim. These two limitations cannot stand together. By the first an

action might be sustained if commenced before June 8th, 1873, or at

any rate if brought prior to April 9th, 1873 ; but by the second, lapse

of time would be a conclusive bar to such action, if brought after May

22nd, 1872. During the interval an action might be maintained

under the first limitation, but must be defeated by the second.

The two branches of the condition being thus inconsistent, and the

whole being ambiguous, its meaning can only be ascertained by a

resort to construction.

The language of the condition is the language of the company, and

for any ambiguity in its terms the company is responsible. If the

company has seen fit to express itself in terms that require interpre

tation, it cannot complain if any doubt as to the meaning of the con

dition is resolved in favor of the assured. The rule that words are to

be taken most strongly against the parties using them, is more appli

cable to the conditions and provisos of policies of insurance than

to almost any other instruments. These policies are wholly prepared

by the company issuing them, and should be drafted with the most

scrupulous exactness. They should be absolutely free from ambi

guity. A policy ought to be so framed that " he who runs can read."

It ought to be framed with such deliberate care that no form of ex

pression by which, on the one hand, the party assured can be caught,

or by which, on the other, the company can be cheated, shall be found

upon the face of it. Anderson vs. Fitzgerald, 4 H. of L. Cases, 510.

This rule has been adopted in many cases, involving the construction

of exceptions, warranties and conditions precedent in policies. (See

Blackett vs. Assurance Co., 2 Crompt. & Jer., 251 ; Notman vs.
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Anchor Assurance Co., 4 C. B., (N. A.,) 481 ; Fitton vs. Accidental

Death Ins. Co., 17 ib., 135 ; Brannstein vs. Accidental Death Ins. Co.,

1 Best & Smith, 799 ; Fowkes vs. Assurance Assn., 3 ib., 925 ; Catlin

vs. Springfield Fire Ins. Co., 1 Sumner, 440 ; Palmer vs. Warren Ins.

Co., 1 Story, 364, 369 ; Barlett vs. Union M. F. Ins. Co., 46 Me., 502 ;

Wilson vs. Conway Fire Ins. Co., 4 R. I., 156 ; Wilson vs. Hampden

Fire Ins. Co., 4 ib., 166 ; Hoffman vs. .Etna Ins. Co., 32 N. Y., 413 ;

Reynolds vs. Commerce Fire Ins. Co., 47 N. Y., 604 ; N. Y. Belting

Co. vs. Washington Fire Ins. Co., 10 Bosw., 435 ; Merrick vs. Ger-

mania Fire Ins. Co., 54 Penn., 284 ; Western Ins. Co. vs. Cropper, 32

ib., 355.) It is peculiarly applicable to the condition we are now

considering for the reason that this condition is not only wholly for

the benefit of the company, but is also a condition subsequent by which

a valid claim, founded on a contract fully performed by the assured

and broken by the company, is defeated unless an action is brought

to enforce it within a time much shorter than that allowed by the

statute of limitations. Such a condition is valid, (Riddlesbarger vs.

Hartford Ins. Co., 7 Wall., 391, and cases cited,) but like other con

ditions subsequent which work forfeitures of vested rights, it is to be

construed strictly against the company, and liberally in favor of the

assured. A defense founded on the breach of such a condition as

this, is slricti jurit, and we ought not to hold that the assured have

stipulated away their claim to the indemnity secured by the policy

unless their intention to do so clearly appears.

The defendant's counsel has failed to point out to us any sufficient

ground for preferring the construction claimed by the company, to

that relied on by the plaintiffs. Aside from the rule before men

tioned, the reason of the case certainly favors the plaintiffs' position.

It is natural that the parties should have intended to refer the com

mencement of the period of limitation to the date when the cause of

action accrued, and that the time during which the assured could not

sue should not be counted as part of the year within which they

were required to sue. This construction leaves no door open for

suits upon fraudulent claims, after the lapse of time has made the

proof of fraud difficult or impossible.

The assured, as a condition precedent to their right of action, must

still furnish satisfactory proofs of loss, either within the time fixed by

the policy, or, if no time is fixed,within a reasonable time after the loss ;

the action must be brought within a year and sixty days thereafter,

at the furthest, and the company is thus amply protected from suits

upou stale claims. On the other hand, if the suit must be brought in
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all cases within a year after the loss, as no suit can be brought until

sixty days after the proofs have been furnished, and as the time

within which proofs can be furnished must vary with the circumstances

of each case, the condition will operate very differently in different

cases, and may very often allow the assured but a very brief and

inadequate time in which to bring suit after their cause of action

accrues.

The plaintiffs' construction of the condition, highly reasonable in

itself, is supported by the decision in the Mayor of New York vs. The

Hamilton Fire Ins. Co., 39 N. Y., 45 ; cited with approval in Killips

vs. Putnam Ins. Co., 28 Wis., 484, although the latter case was decided

on other grounds.

But whether or not the plaintiffs' construction thus sustained by

authority is more reasonable, it is certainly not less reasonable than

that contended for by the defendant, and in accordance with the rule

before stated, the condition must be taken in tho sense most favorable

to the plaintiffs.

The action having been commenced within the time limited by the

condition thus construed, it is unnecessary to consider the question

fully discussed in the briefs of counsel, whether the conduct of the

defendant amounted to a waiver of the condition as construed by

defendant.

It appeared at the trial that the ties burned were cut by plaintiffs

in fulfillment of a contract with the Northwestern Construction Com

pany, which was then engaged in building the Northern Pacific Rail

road. There was evidence that the ties were examined by the railroad

company's inspector, and marked upon the end as good or bad, while

lying in piles alongside the railroad, and that monthly payments

upon their contract were made to the plaintiffs upon the basis of

the estimate thus made. But there was also evidence that this esti

mate was merely provisional, and that the ties were not fully accepted

by the Construction Company until they had been examined one by

one as they were laid in place upon the road bed.

The court properly left it to the jury to find whether the acts of the

parties amounted to an acceptance of the ties burned, and correctly

instructed them, that " an acceptance of the ties by the Construction

Company, which would defeat a recovery by the plaintiffs in this

action, must have been such an acceptance as would pass the title to

the ties to the Construction Company, and bind the Construction Com

pany to pay for them."

The jury having found for the plaintiffs in the full amount claimed,
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must have found that none of the ties burned had been accepted by the

Construction Company, but that they were at the time of the fire the

property of the plaintiffs. This finding of the jury, under a very accu

rate instruction as to the law, and upon sufficient evidence, is a full

answer to the defendant's last point, that the plaintiffs had no insur

able interest in a large part of the ties destroyed.

The order denying a new trial is affirmed.

SUPREME COURT OF MINNESOTA.

April Term, 1874.

Appeal from District Court.—Sherburne Go.

JOHN EVERETT, Respondent,

us.

CONTINENTAL INS. CO., of New York, Appellant*

Defendant insured plaintiff's threshing machine, described in the application, first,

as "on Sec. 36, T. 23, R. 28," and again, as " stored in barn on Section 36, T.

23, R. 28." In the policy it is described as "threshing machine, Sec. 36, T.

23, K. 38," reference being made to the application for more particular descrip

tion.

There is no tract answering either description in the State. The machine was

burned while standing outside of, but within 15 or 20 rods of the barn, on Sec.

36, T. S3, It. 28. Plaintiff claimed, and referee found, that the clause "stored

in bam," etc., was fraudulently inserted after signing. Defendant claimed this

finding was not warranted by the evidence.

MM, that the matter of fraudulent alteration was of no essential importance. In

either event the misdescription was the result of inadvertence and mistake.

The intention of the parties was to describe the machine where it actually was.

The case is one of repugnant calls, and the reference to the barn controls on

the principle that that description must be adhered to about which there is

least likelihood of mistake. The misdescription was not a false representation

material to the risk.

Jhid, that the reference to the section, town and range, and the phrase, "stored

« Dectaion rendered October 8th, 1874. To be reported (probably) in 20 Mimi.
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in barn," in the application, were merely descriptive, and not a stipulation that

the location should be unchanged, or if changed that the insurance should

cease.

Judgment affirmed.

Kerb & Collins, for Appellant.

H. C. Gordon and Hamlin & Searle, for Respondent.

Berry, J.

This is an action upon defendant's policy insuring the plaintiff

against loss or damage by fire on a certain threshing machine. In

the application for insurance the machine is described first as " on

Sec. 36, T. 23, R. 28," and again as " stored in barn on Section 36,

T. 23, R. 28, owned and insured by L. L. Chaffin." In the policy it

is described as " threshing machine, Sec. 36, T. 23, It. 38. " Refer

ence being made " for more particular description to the application."

The undisputed facts are that the barn of L. L. Chaffin was situate

on Section 36, T. 33, R. 28, in Sherburne County in this State, and

that at the time of making the application, a part of the machine (to

wit, the separator and trucks) was in said barn, while the rest was

outside of, but within 15 or 20 rods of the same, but on said Section

36 last mentioned.

There is no tract of land answering the description, S. 36, T. 23, R.

28, or S. 36, T. 23, R. 38, in this State. It is not pretended that the

description was inserted in the application through any intentional

or fraudulent misrepresentation on the part of the insured, or with any

purpose of deceit. On the contrary, it appears that the barn was

"insured" by defendant's agent, and that at the time when he -took

the application for insurance of the machine, he knew where it was

from personal observation

On August 13, 1870, some three or four months after the issue of

the policy, the machine was mostly destroyed by fire, while standing in

a field upon Section 36, T. 33, R. 28, where it had been in use.

There is no controversy as to the identity of the machine destroyed

with the machine insured and intended to be insured, and no pre

tense that the plaintiff owned any other machine. The plaintiff claims

that the clause " stored in barn," etc., was fraudulently inserted in the

application after he had signed it, and the referee so finds. The

defendant claims that this finding of the referee is not warranted by

the evidence.

In our opinion this matter of fraudulent alteration is of no essential
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importance. Strike out the clause spoken of from the application,

and upou the facts stated there can be no room for doubt that the

referee was entirely right in finding that the misdescription in the

number of the township in the application, and in the numbers of the

township and range in the policy, was " by inadvertence and mistake,"

and that the intention on both sides was to describe the machine

(according to the facO as being upon Sec. 36, T. 33, R. 28.

On the other hand, giving the defendant the benefit of the assump

tion that the referee is wrong, that the clause referred to was in the

application at the time when it was signed by plaintiff, and that it

was there with plaintiff's knowledge, and the fact that the misde

scription was the result of " inadvertence and mistake," and that the

intention of both parties was to represent the machine as being

where it in fact was, is made still more apparent than before by the

mention of the barn. For the case being one of repugnant calls, the

reference to the barn controls upon the principle that " where more

than one description is given, and there is a discrepancy, that de

scription will be adhered to, as to which there is the least likelihood

that a mistake could be committed, and that be rejected in regard to

which mistakes are more apt to be made. ", Miller vs. Terry, 3 Jones,

Eq., 29 ; Yonkers & N. Y. F. I. Co. vs. Hoffman F. I. Co., 6 Robert

son, (Sup. Ct.) 316 ; 2 Wash., R. P., (2nd ed.,) 631 ; 1 Gr. Ev. § 301,

and note. That the barn was on Sec. 36, T. 33, R. 28, where the

machine also was at the time of the application to insure, as well as

of its destruction, there is no dispute. Whether then the clause,

" stored in barn," etc., be rejected or not, the misdescription in the

application cannot be regarded as " false or erroneous representations

material to the risk," (and by the express terms of the policy, it is

only such false or erroneous representations as are material to the risk

that will avoid the policy,) or as possessing any practical importance.

And we do not understand the defendant's counsel to contend very

strenuously to the contrary.

But assuming, as the defendant does, and as we do in defendant's

favor, that the clause, "stored in barn on Sec. 36, T. 23, R. 28,

owned and insured by L. L. Chaffin," was properly a part of the

application, and that the policy was insured with reference to this

clause, the principal defense in the case is that under the terms

of the application and policy, the threshing machine was insured only

while stored in the barn of L. L. Chaffin. But this defense is based

upon an entire misconception of the effect of the mention in the ap

plication and policy of the place where the machine was situate at
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the time of the application, or of the issue of the policy. The

reference in the application and policy to the section, town and

range, as corrected by the mention of the barn, or by the other facts

appearing, and the statement that the machine is " stored in barn,"

etc., are mere matter of description, operating simply to locate the

machine.

One obvious purpose of the location would appear to be the iden- .

tification of the machine. In addition, this location might be impor

tant in view of a clause of the policy in reference to increase of risk, a

clause upon which however no defense is based in this case. But

whatever might have been the purpose of the location of the machine

in the application and policy, there is no ground whatever for con

tending that it was in letter or in spirit a promissory stipulation on

the part of the insured, or a condition of insurance on the part of the

insurer, that this location should remain unchanged, or if changed,

that while changed the insurance should cease, or be suspended.

Smith vs. Mech. & Traders' Ins. Co., 32 N. Y., 399, and cases cited ;

Blood vs. Howard F. I. Co., 12 Cush., 472 ; Flanders on Fire Ins.

241, 255, 269, 485.

This disposes of this case, and renders it entirely unnecessary to

examine or consider most of the points presented in the briefs of

counsel.

It is not insisted that the fact that a part of the machine was not

in the barn at the time of the application, but outside, and distant

some 15 to 20 rods, was a " false or erroneous representation

material to the risk," such as would avoid the policy according to its

own terms, or that it is in any way important.

Judgment affirmed.
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COMMISSION OF APPEALS OF NEW TORK.

PHILO T. RUGGLES, as Receiver, etc.,

IX.

ORLOW W. CHAPMAN, as Sup't or Ins. Dep't,

The securities held by the superintendent of the Insurance Department for the

security of policy-holders arc held as a statutory trust, which he cannot volun

tarily transfer and which the courts have no authority to compel him t > trans

fer to a receiver appointed in a proceeding to dissolve a corporation under the

general provisions of the statutes. It is the duty of the legislature rather than

•ie courts to to resolve the difficulties arising from the two independent

tchemes of dealing with insolvent companies.

Per Curiam.

In each of these cases the substantial question is presented by the

claim of the plaintiff to require from the superintendent of the In

surance Department a transfer of certain securities which he holds

in his official character. The plaintiff is a receiver appointed by the

New York Common Pleas in the exercise of its equitable jurisdiction,

at the suit of a stockholder and creditor of the Eclectic Life Insur

ance Company, in a suit to establish its insolvency and procure its

dissolution, and the distribution of its assets.

The securities which the defendant holds were placed in his hands

by the insurance company in question in pursuance of the require

ments of the law. (Stat, at Large, 4th ed., p. 218, sec. 6.) His duty

in respect to , such securities is defined by the same statute. It is

there enacted that the superintendent of the Insurance Department

shall hold such securities as security for policy-holders in said com

panies. By a subsequent section of the same act (sect. 17, p. 224,

225) it is made the duty of the Attorney General under specified

circumstances to apply to the Supreme Court for the dissolution of

the company and the distribution of its assets, including the secur
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ities deposited as aforesaid. The Supreme Court, in case it is made

to appear that the assets and funds of the company are insufficient

to reinsure the outstanding risks, is required to decree the dissolu

tion and distribution as before mentioned. Undoubtedly any sur

plus which should remain after satisfying the policy-holders would be

applicable to the satisfaction of the general creditors of the corpora

tion. On the other hand, in a proceeding to dissolve a corporation

under the general provisions of the statutes, the receivers who are

appointed have certain general and defined powers and duties, and

are required to make distribution upon principles which look to the

preservation of equality of right among all the creditors, with some

immaterial exceptions.

We do not perceive the authority of such a receiver to require

from the superintendent of the Insurance Department the surrender of

a trust which has been devolved upon him by law. We are entirely

clear that the superintendent could not voluntarily transfer the trust,

and we are at a loss to find any authority in the courts to compel

him to do so. Not regarding for the moment his official character,

and the statutory sanction of his trust, if it rested on contract alone

it is difficult to see on what footing a court could assume [to pass]

into the hands of its receivers property lawfully held in trust, in the

absence of misconduct on the part of the trustee. Mortgagees in

trust could not be compelled to yield to receivers representing

creditors at large. It is quite obvious that there are difficulties in

the way of harmonizing these two independent schemes of dealing

with insolvent insurance companies ; but we are of opinion that the

claims of the receiver cannot be asserted as paramount to the statu

tory duty of the superintendent. We venture to add that it is bet

ter that the legislative power should be invoked to resolve the diffi

culty and to provide for the protection of the rights of the parties

interested in such cases by general laws, than that the courts should

attempt to build up a system out of the discordant and scanty ma

terial of positive enactment now to be found in the statutes.

The judgment must be affirmed.

All concur, except Grover, J., taking no part.
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COURT OF EKROKS AND APPEALS OF NEW JEKSEY

June Term, 1874.

In Error to Supreme Court.

THE MUTUAL BENEFIT LIFE INS. CO., Plaintiff in 1

Error,

vs.

HENRIETTA HILLYARD asd GEORGE M. LUMPKIN,

et al., Defendants in Error. J

Plaintiff issued a policy for $5,000, npon the life of a citizen of Virginia, in 1849.

Annual premiums were regularly paid up to and including 1 860. The premium

due in 1861 was not paid by reason of the war then existing. The insured died

in 1862. After the close of hostilities, the premium with interest was tendered

and refused. The policy provided, that in default of payment of premium

when due, all liability should cease, and the sums paid should be forfeited.

The main question is whether the effect of the civil war was merely to suspend

the premium, or to avoid the policy.

1. All commerce and friendly intercourse between citizens of the insurrectionary

States and districts, and the rest of the Union, during the recent civil war was

suspended, and any act of intercourse inconsistent with the condition of hos

tilities was unlawful.

2. As a consequence it was unlawful between such citizens to remit or to receive

the money to pay a premium on a policy of life insurance, coming due during

the war, as it involved an act of amicable intercourse.

8. Whether a pre-existing contract is dissolved or not by the war, depends upon

whether it is essentially antagonistic to the laws governing a state of war. If

the contract is of a continuing nature, as in the case of a partnership, or of an

executory character merely, and in the performance of its essential features

would violate such laws, it would be dissolved, but if not, and rights have

become vested under it, the contract will either be qualified or its performance

suspended, according to its nature, so as to strip it of its objectionable features,

and save such rights. The tendency of adjudication is to preserve, and not to

destroy contracts existing before the war.

4. A policy of life insurance issued before the war by a corporation in this State,

for the benefit of parties in Virginia, where premiums had previously been paid,

is not dissolved or forfeited for the mere non-payment of a premium falling

due during the war, and where the payment with proper interest was promptly

tendered at its termination. The payment had become impossible by the act

or force of the law, and for that reason was suspended and excused for the

time bang.
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5. A condition for the payment of the premium in n life policy, after the first is

sui generis, and not if the nature of a condition precedent to the vesting of »

right, and is subject to be suspended the same as clauses for performance in

any other contract.

6. The fact that the insurance company is mutual does not create a partnership

among the insured so as to make the contract continuing. The insurance is

between the corporation and the insured.

7. The fault of tho rebellion cannot be imputed to the plaintiffs, so as to make the

non-payment their fault. The law deals with the existence of hostilities, and

considers all citizens of the belligerent States, respectively, as mutual enemies.

The causes of the contest do not affect the legal results between the indi

viduals.

Judgment affirmed.

F. H. Teese and B. Williamson, for Plaintiff' in Error.

J. Dixojj, for Defendants in Error.

Bedle, J.

This suit was brought upon a policy of life insurance, issued by the

Mutual Life Insurance Company, a corporation of this State, oh Dec.

27, 1849, upon the life of John H. Hillyard, then and continuously

afterward up to his death a citizen and inhabitant of the State of

Virginia. He died June 1, 1862. The annual premium was $302.50,

which amount was regularly paid each year, up to and including Dec.

27, 1860. The premium of Dec. 27, 1861, was not paid, by reason of

the insurrection and condition of hostilities then existing in that part

of the State of Virginia where Hillyard and those for whose benefit

the insurance was effected resided, but as soon as such hostilities

were terminated, that premium with lawful interest was tendered to

the company, and by it refused. By the policy, the company in con

sideration of $302.50 paid at the date thereof, and of the annual

premium of $302.50 payable on Dec. 27 of every year during the life of

Hillyard, agreed to pay $5,000, the sum insured, within ninety days

after notice and proof of death, subject to certain conditions, and

among them, in substance, that in default of the payment of any

of the annual premiums on the days mentioned, the company should

not be liable to pay the sum insured, or any part thereof, and that the

policy should cease and determine, and all previous payments and

benefits thereupon be forfeited to the company.

The main question involved is as to the effect of the recent civil

war upon the policy—whether the payment of the premium was sus

pended merely, or the policy avoided. No argument can be drawn

from the hardship of either view. It is undoubtedly important that

life insurance companies should promptly receive their premiums, and
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clauses to secure that result will be strictly enforced, as in the case of

Catoir vs. American Life Insurance Company, 4 Vroom, 488, but at

the same time, when such an unexpected event as a civil war be

tween the States occurs, it is equally important to know whether the

insured, if unable to pay the premium by reason of that, shall lose all

benefit from the insurance and forfeit to the company the whole

amount paid, which may, as in this case, including principal and

interest, nearly equal the sum insured. It is an injury to the company

not to receive prompt payment, but it would be a greater injury to

the insured to lose all benefit from the insurance.

War always creates hardships, and private rights must necessarily

suffer from the hostile condition ; but the evident object and tendency

of judicial action is, where the government has not created forfeitures,

and where the question is one of the mere effect of the war ipso facto

upon private contracts and interests, to interfere wjth them only so

far as may be rendered necessary by the existence of hostilities, and

when to preserve them would be inconsistent therewith. It would

be impossible to so declare the law as that no injury would result,

but it should be the purpose of the court, as far as consistent with

principle, to sustain the interests of both parties—the one as well as

the other—in the policy, doing as little injury as possible to either.

The difficulty in this case arises from the non-payment of the pre

mium of Dec. 27, 1861. In an ordinary case the policy would bo

forfeited, according to its terms ; but if unlawful to pay the premium

when due, by reason of the war then existing, the question to be

settled is, how such state of war, or the non-payment for that

cause, affects the contract ? It cannot be disputed that the existence

of the war, taken in connection with the proclamation of the President

of August 16, 1861, and the act of Congress of July 13, 1861, which

authorized the proclamation, suspended ull amicable intercourse, and

made it unlawful then to. transmit the money for the premium, from

the insurrectionary State to this. That doctrine arises out of the fact

of all wars, whether foreign or civil ; but in addition to that, the clear

effect of the proclamation, with the force and authority of section 5

of the act of Congress, was to make it incontestable that during the

insurrection intercourse necessary to transmit money was suspended.

The transmission of money among other consequences involves inter

course inconsistent with a condition of hostilities, and therefore it was

unlawful to remit it, and by the evident force of the act of Congress

alone, after the proclamation it was unlawful to receive it, as the

result of any intercommunication between those of the belligerent
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States. How then was the contract of insurance affected by the non

payment of the premium for that cause, or by the war ? The only

erround upon which it can be claimed that the war ipsofacto dissolved

the contract is this, that to make the annual payments involved an

act contrary to the laws of warfare, and that act in this case consist

ing chiefly in the intercourse necessary to accomplish jt, which would

be unlawful.

It is granted that to transmit the money would be unlawful, but the

result sought does not follow from that alone. War does not defeat'

a debt, yet the right to collect it during the continuance of the strife

is suspended, and the creditor loses his interest. Let us analyze the

case of a debt due, as for instance for goods sold before the war, but

payable at a time after its commencement, and, to make the illustra

tion as forcible as possible, payable at different times by installments

during the war. The actual contract is, the debtor having received

the goods, that he shall pay for them at the time appointed. In the

absence of hostilities it is the right of the creditor to receive, and the

duty of the debtor to pay ; but war having occurred, the debtor cannot

discharge that duty without an infraction of law. Any attempt

to do it would be an act clearly inconsistent with the state of war,

but the debtor is not discharged for that reason.

The debt should be paid by the contractor ; the contract itself re

quires it ; yet the payment may be suspended and the debt subsist,

and it is so with any executed contract not obnoxious to the policy of

warfare. Rights vested under it will be saved, but any immediate

benefit is suspended. If the contract could be carried out by any

hocus pocus action in making the payment of the several installments

it would still be unlawful to do it, for the law does not require or tol

erate any such irregularity, and therefore suspends the payment,

leaving the claim disturbed as little as possible, and although the

creditor must submit to the loss, yet he is allowed as much benefit

from his contract as is consistent with the state of war. It will thus

be seen that it does not necessarily follow, that when the contract

itself requires payment the contract will be entirely dissolved. The

law strips the contract of its objectionable features and leaves the rest

intact. There is a class of contracts however, upon which the war

works complete dissolution, and among them are those termed con

tinuing. They are of an executory nature merely, and where the con

tract in its essential features, if it subsists, must violate the law gov

erning hostilities. The chief instance is a partnership. It is un

doubted that no contract can be made during belligerency, and
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although a contract of partnership is made before the war, yet it

contemplates the continuous performance of acts amounting to dis

tinct contracts. The life of a partnership is in the continuance and

performance of the transactions it contemplates. Without that the

relation would be barren. It is of the nature of a partnership that

there should be intercommunication of the partners, each also is

interested in the business and is affected by the acts of the other, and

as stated by Chancellor Kent in the great case of Griswold vs. Wad-

dington, 16 Johnson, 491, " when one of the parties becomes disabled

to act, or when the business of the association becomes impracticable,

the law as well as common reason adjudges the partnership to be

dissolved." Hence the agreement of partnership is not suspended,

but dissolved. Although a contract of partnership is dissolved, yet

as to all transactions executed before the war, there is no rule of law

requiring a forfeiture of the profits to the partner who happens to

possess them. The remedy to collect them during the war would be

suspended, yet the right to them remuins. But this contract of insur

ance is not of the exact nature of a debt, nor is it of the character of

partnership. It is peculiar. If the premiums had all been paid pre

vious to the war, there would have been only a debt payable at death,

an event certain to happen, and if Hillyard had died before the pre

mium of Dec. 27, 1861, had accrued, there is no reason in the policy

of the law, or in plain justice, why, after the war, the sum insured

could not have been collected.

A mere contract of life insurance subsisting at the breaking out of

the war, without requiring the performance of an act inconsistent

therewith, and especially with a clause, as in this, against entering

into the military or naval service, is not in itself antagonistic to the

laws governing a state of war, and, as already said, if it is to be con

demned, it must be upon the ground that it contains provisions for

the payment of premiums, which if strictly carried out would be an

tagonistic. How then should the law deal with this contract contain

ing such provisions? Shall the payments be suspended, or the policy

avoided ? For the present I disregard the question of condition pre

cedent, for that is confined to the mere interest of the parties, while

this depends chiefly upon considerations of public policy. It is suffi

cient now to say, that on the payment of the first premium a right

became vested in the continuance of the contract of insurance, but on

condition that the premiums be promptly paid. The contract was

executed to the extent that the premiums were paid, and the right

thereby acquired was private property.
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It is the policy of all enlightened governments not to confiscate

debts and credits, although the power to do it exists. 1 Kent, 65 ; 8

Cranch, 110 ; Brown vs. U. States, 6 Wall., 533 ; Hanger vs. Abbott.

Chief Justice Marshall, in Brown vs. U. States, assumed' it to be the

universal practice not to exercise the right. This contract is of the

general character of debts and credits, and the policy of the government

would be to leave the interest acquired under it undisturbed by any

act of confiscation. There is also a policy in the law, which is careful

of private rights, and it is not confined to times of peace. When the

dread necessities of war break up all friendly intercourse, disturbing

and destroying trade, commerce, property and life itself, it is still the

policy of the law to save from wreck and loss all private property and

rights possible to be saved, consistent with the stern demands of the

hostile state.

The reason why contracts or transactions between the belligerents

are interdicted, is that they are in violation of the doctrine that all

commerce, friendly intercourse, and trading with the enemy, are con

trary to the nature of a state of war, but the destructive power of the

interdiction should not be carried farther than necessary to enforce

the doctrine. There is no reason why ante bellum contracts, not en

tirely executory, should not be preserved from dissolution, to tbe

extent that they are not inconsistent with the duties and requirements

of a condition of hostilities.

The test to dissolve a pre-existing contract, is its essential antago

nism to the state of war. It is so in partnerships); it is also so in

contracts of affreightment. But if rights have been acquired under a

contract not substantially antagonistic, the law will either abridge or

qualify it, or suspend its performance, in whole or in part, according

to the nature of the contract. There are analogies to that effect. It

is unlawful to insure enemies' property, yet a policy of that kind,

issued previous to a war, may be qualified so as to save it from entire

destruction.

The case of Furtado vs. Rogers, 3 B. & P., 191, (1792,) was an in

surance effected in Great Britain, on a French ship previous to the

commencement of hostilities between Great Britain and France. The

policy was in the usual form, including an insurance against captures.

The ship was captured by British force. The court held " that when

a British subject insures against captures, the law infers that the

contract contains an exception of captures made by the government

of his own country, and that if he had expressly insured against

British capture, such a contract would be abrogated by the luw of
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England." The court also said " that the plaintiff was not entitled

to a return of the premium, because the contract was legal at the time

the risk commenced, and was a good insurance against all other losses

but that arising from capture by the forces of Great Britain." In

that case the court did not consider the contract dissolved, but that it

was subject to a qualification that it should not apply to British cap

tures. To the same substantial effect are the cases of Kellner vs. Le

Mesurier, 4 East., 395 ; Gamba vs. Le Mesurier, 4 East., 408.

In Brandon vs. Curling, 4 East., 409, a- kindred case, Lord Ellen-

borough, C. J., after referring to the two Le Mesurier cases, says, "It

follows a consequence of the same principle, that wherever the gener

ality of the- terms of assurance might in their actual application to

the covering of any particular risk produce, if effect were given to

them iu their extended sense, a similar contravention of public

interest, the insurance must be construed iu such a manner as to ex

clude the particular event or peril, which could not be so made the

subject of a legal insurance in direct terms by a British under

writer."

He gives two instances of implied exceptions that may arise in the

application of general words of insurance, one of which is, that where

an insurance is upon goods generally, a proviso shall be considered

engrafted as follows : " Provided that this insurance shall not extend

to cover any loss happening during the existence of hostilities be

tween the respective countries of the assured and assurer," and the

other is that " the risk of detention of princes, etc., must be under

stood to be restrained and qualified by an implied proviso that it

shall not extend to cover any loss happening in the course of any con

traband adventure in which the goods would become liable to seizure,

as forfeited by the laws of this country."

These cases are"referred to merely to show how contracts may be

restrained or qualified, when to carry them out according to the full

scope of their terms would be unlawful. An instance of supensiou

of agreement exists in the case of a debt already alluded to.

Another is in the suspension of a clause in a policy of insurance

fixing a time within which suit must be brought. Semmes vs. Hart

ford Ins. Co., 13 Wall., 13. In that case the Supreme Court say :

" We have no doubt that the disability to sue imposed on the plain

tiff by the war, relieves him from the consequences of failing to

bring suit within twelve months after the loss, because it rendered a

compliance with that condition impossible, and removed the pre

sumption which that contract says shall be conclusive against the
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.validity of the plaintiff 's claim." See also Hanger vs. Abbott ; also

TJ. S. vs. Wiley, 11 Wall., 508 ; and The Proctor, 9 Wall., 617.

In Parsons on Contracts, vol. 2, p. 187, the author states that a

law may have the effect of suspending an agreement that was origin

ally valid, and which it makes impossible without violation of law,

and yet leave the contract so far subsisting that upon a repeal of the

, law the force and obligation of the contract remains." See also

j Bayles vs. Fettyplace, 7 Mass., 325 ; Hadley vs. Clark, 8 J. R., 259.

In a Mississippi case, 45 Miss., 581, Statham vs. New York Life

Insurance Co., found also in 3 Bigelow, 650, a part of the opinion

of Simrail, J., contains so much good sense on this subject that I

will quote it : " As a general proposition war suspends the perform

ance of ante helium contracts, and denounces as illegal and invalid

those made pendente hello. If an ante bellum contract is dissolved at

all, it is because its performance is inconsistent with the duties and

allegiance which the parties owe to their respective countries, and in

volves some violation or infringement of these, and which has not

been performed in whole or in part by either party. The annihila

tion of such a contract would not be injurious to either party, but

would rather dissolve their inconvenient relations. But if the con

tract has been partly exercised by one party, by parting with money

or other valuable things on the consideration and promise that the

other will perform his part of the engagement, it would be gross in

justice, and repugnant to reason, that intervening war should destroy

the contract, devolving all the loss upon one party to the gain of

the other. Nor should that be so unless an overruling policy should

so require, etc. If the contract may be preserved or performed with

out the transmission of money or property from one enemy to the

other, or without their intercourse or correspondence, then no prin

ciple of law or policy arising out of a state of war between their

respective countries would demand an abrogation of the contract, or

its non-performance." In that case it was held that the contract

could be performed by payment of the premium to an agent of the

New York company, residing in Mississippi, where the insured lived.

In 19 Johnson, 136, Buchanan vs. Curry, the defendant was an alien

enemy of the United States residing in Canada ; one of the plaintiffs

was a naturalized American citizen resident in New York State, and

the other was also a British subject in Canada. The contract was

for the delivery of timber, but made before the declaration of war iu

1812. Some of the timber was delivered before the war. The

places of delivery were so general that the plaintiffs could elect to
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deliver the timber in Canada, or within the United States. It was

held that the contract was not dissolved by the war, and that the

plaintiffs could deliver the timber to an agent who resided in the

United States, in performance of the contract.

The tendency of adjudication is to preserve and not to destroy pre

existing contracts. Where performance can be had without contra

vening the laws of war, the existence of the contract is not imper

iled, and even if performance is impossible, the contract may still,

when partly executed, be preserved by engrafting necessary qualifi

cations upon it, or suspending its impossible provisions, if made so

by the act of the law. If the contract in question can be saved

while the war lasts, it should be, and it is clear to my mind that the

law will allow a suspension of the payment of the premium, and per

mit the payment to be made on the return of peace, with proper

interest, unless there is something in the terms of the contract to

prevent it. There is no more hardship in that than in suspending

the payment of a debt. There is more in the latter, for the creditor

loses his interest, but the insurance company will receive it, as is

right. The company should receive it, because its ability is sus

tained by its premiums, and the entire accumulations. The nature

of the contract is such that when enforced the equivalent for the sum

insured should be made up. There is no question raised in the case

as to the amount of interest tendered. The declaration states that

legal interest was tendered. If compound interest could be required,

as perhaps it ought to be, the company would be reimbursed for

the delay.

But it is said that the payment of premiums is a condition preced

ent, and if not made with exactness, that there can be no excuse for

it unless specially provided in the policy. It is difficult to define

the precise nature of the condition for the annual payments. The

contract is sui generis. It may be admitted that the payment of the

premium is a condition precedent to any recovery, the same as the

performance of an entire contract may be, but the payment after the

first is not a condition precedent to the vosting of substantial rights

under the contract, although liable to be defeated by force of the

clause of forfeiture.

The payment of the first premium covers the whole lifetime, and

makes a complete vested right to the sum insured if death takes

place before another premium is payable ; but if not, it is subject to

the payment of further premiums. This is not in the nature of a

condition precedent to the vesting of a title to real estate. In such
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a case, if the condition becomes impossible to be performed, nothing

vests, because the instrument creates no right at all, without the

complete performance of the condition. A condition as affecting

real estate, where its nature is. most distinctly seen, if precedent must

be performed before any estate vests ; if subsequent, it divests an es

tate vested. If the condition precedent is void or impossible to be

performed, nothing vests. If the condition subsequent is void or

impossible, the estate, having vested, remains undisturbed. The con

dition in question cannot in any technical sense be regarded as pre

cedent or subsequent, so as to vest or divest rights under the policy.

It is a condition in the contract, and a part of it, and peculiar and

arising out of the very nature of life insurance contracts. The poli

cy is necessarily of the character of mutual agreements, partly exe

cuted on one side ; and although the performance of the same on

the part of the insured may be precedent to the final performance by

the company, yet we should subject it to the same restraints and in

fluences of the law as any other contract. When the first premium

is paid a full contract of insurance is completed, subject to conditions

peculiar to that class of contracts. The use of the words " condition

precedent," Baron Parke, in a certain case, Bradford vs. Williams,

(L. R., 7 Exch., 261,) said he thought unfortunate ; that " the real

question, apart from all technical expression, is what in each case is

the substanoe of the contract."

So far as the precedent payment of the premium in arrear is con

cerned, it would of course have to be made before recovery. Time

also is of the essence of the contract, and no fault or neglect of the

party could excuse a non-payment ; but why should not this, like

any other contract, be subjeot to such qualifications and condi

tions as the law may impose? I am unable to discover any rea

son. This should have no immunity from the fate of any other

contract when, by an unexpected event, it becomes unlawful literally

to carry it out.

This subject, as we are now considering it, is free from any question

of public policy, and cases excusing performance according to con

tract, by reason of a subsequent unlawfulness, are in point.

In Bayles et al. vs. Fitzplaco et al., 7 Mass., 324, the plaintiff sold,

in 1807, sugar to defendants at Boston, for which defendants prom

ised to pay two several sums, at different times, and to deliver within

a reasonable time what were called certificates of debenture of the

United States. These were to be issued by the government officers,

and could not be obtained unless the sugars were exported. Within
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the reasonable time necessary for exportation an embargo was laid by

the United States. The court held that the embargo operated as a tem

porary suspension of the performance of the contract. Sewell, J.,

said that " the mere suspension of the exercise of this right operated

equally upon the plaintiffs and defendants, was created by laws to

which both were parties and formed a part of that system of regu

lation to which they had referred themselves in the implied intentions

if not in the express letter of their contract." Sedgwick, J., said

"the defendants of course were prevented inevitably, and without

any fault on their part, from performing their promise. Now it is

clearly settled by innumerable authorities that whenever a contract

which was possible and legal at the time it was made, becomes im

possible by the act of God, or illegal by an ordinance of the State,

the obligation to perform it is discharged, or if such ordinance be

temporary the obligation is suspended during its continuance." See

references in note to that case.

In Hadley vs. Clarke, 8 T. R., 259, in Court of King's Bench, where

defendants contracted to carry the plaintiff's goods from Liverpool

to Leghorn, on the vessel arriving at Falmouth, in the course of

her voyage, an embargo was laid on her until the further order of

council. Held, that such embargo only suspended, but did not dis

solve the contract, and that when the embargo lasted two years.

In Jones vs. Judd, 4 Comstock, the plaintiffs made a sub-contract

to do work upon a canal in New York. Afterward the legislature

passed an act which put an end to the original contract and the sub-

agreement. The defendant had paid plaintiffs for all the work done

except ten per cent., which was not to be paid until the final esti

mate. Held, that as the plaintiffs were prevented by authority of

the State from completing their contract, they were entitled to reco

ver. The act of the legislature excused the performance of the con

dition precedent of entire performance. The following are cases and

references in the same direction as those cited : 6 Ad. & El., (N. S.)

607 ; Anglesea vs. Rugeley, 7 E. & B., 763 ; Exposita vs. Bowden ;

Chitty on Contracts, (10th Am. ed.,) 804 ; 2 Parsons on Contracts,

(lsted.,) 187.

Warranties in contracts of marine insurance are always regarded

as most imperative in their performance ; yet Arnold, in vol. 1, p. 585,

of his valuable work on Insurance, says " it may be stated generally

that compliance with a warranty will be dispensed with if it be ren

dered unlawful by a law enacted since the time of making the poli

cy." The foundation of this doctrine is in the maxim that the law
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does not seek to compel a man to do that which he cannot possibly

perform, and as an illustration of it, the familiar instance is ^given in

the books, that if " H covenants to do a thing which is unlawful, and

an act of Parliament comes in and hinders him from doing it, the

covenant is repealed." Broom's Maxims, 168. Although the instance

is of the repeal of a covenant, by the effect of an act of Parliament

which is permanent, yet the principle is fairly deducible from it that

if the act interdicted is only temporarily unlawful, it suspends the

operation of the covenant. See Cohen vs. N. Y. M. L. Ins. Co., 50 N.

Y., 622 ; [2 Ins. Law Jour., 426.]

It must be considered, in analogy to the marine insurance cases,

that there is engrafted by necessary force of the law upon the policy

a proviso, or exception, saving it from forfeiture or extinction by sus

pending the payment of the premium when, by an unexpected

condition of affairs, it has become temporarily unlawful to make

it. The contingency of a civil war could not by any possibility have

been anticipated at the making of the policy, and it would be grossly

unjust to allow a forfeiture when by suspending the payment the

contract could afterward be substantially performed. The law in

my judgment will save the policy from so disastrous a result. The

basis of all the argument against this view, so far as adjudication is

concerned, is the case of Paradine vs. Jane, Aleyn, 26. The com

ments of the chief justice upon it are forcible. It is a case of hard

ship only, not of impossibility of performance. The exact lan

guage of the report cannot fairly be construed against the principle

now insisted on. It is as follows :

" And this difference was taken, that where the law creates a duty

or a charge, and the party is disabled to perform it without any de

fault in him, and hath no remedy over, there the law will excuse him.

As in the case of waste, if a house be destroyed by a tempest or by

enemies, the lessee is excused. So of an escape. So in 9 E., 3, 16, a

supersedeas was awarded to the justices that they should not pro

ceed in a cessavit upon a cesssr during the war, but when the party

, by his own contract creates a duty or charge upon himself he is bound

to make it good, if he may, notwithstanding any accident by inevita

ble necessity ; because he might have provided against it by his con

tract. And therefore if the lessee covenant to repair a house, though

it be burnt by lightning or thrown down by enemies, yet he ought

to repair it."

The point of the second proposition is, " if he may," = he must

if possible, however hard. The impossibilities recognized by the law
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are, impossibility by act or force of law, and impossibility by the act

of God. It is unnecessary in this case to deal with the latter excuse,

as there is more difficulty about it ; but as to the former, it is said in

Chitty on Contracts, 804, that the non-performance of a contract will

always be excused where it is occasioned by act of law, or by an act

done by public authority." The doctrine already considered would

apply to a case where the disability was only on the part of the party

to perform ; but in the oase before us the company could not receive

the payment without a violation of law on their part. To do so

would necessitate an act of intercourse. Hence both parties were

under a legal disability—one to pay, the other to receive. This is

the effect of the act of Congress, and of the state of war.

The right of those interested in the policy to pay and save the in

surance was just as strong as those of the company to receive. Nei

ther could enjoy the right. By what principle, then, can the compa

ny exact strict compliance with the clause to pay at a definite time ?

The hands of each were tied, and the company could not complain

of the other's default. According to all analogy and principle, the

performance must be suspended under such circumstances. To dis

solve when the contract is part exercised, would not place the parties

in a just position ; but to suspend will best reach the intention and

spirit of the contract.

The suggestion that this being a mutual company the contract is

therefore like a partnership, and dissolved, is disposed of by what

Allen, J., said in substance in Cohen vs. New York Mutual Life Ins.

Co., 50 N. Y., 624, [2 Ins. Law Jour., 426,] that the company is a

body corporate, capable of contracting as such, and the relation is

between insurer, a corporation, and insured ; that the members are

not partners between themselves. The contract is the contraet of the

corporation, and whatever incidental advantages appertain to a mem

ber, that that does not affect the contract in the policy. Besides, if a

partnership it would result in an accounting, as of the time of the

dissolution, which would be at the commencement of the war, and the

defendant would hardly desire that result.

" The further suggestion by defendant's counsel, that the fault of

non-payment must be imputed to the plaintiffs, because the rebellion

was then- fault, cannot be regarded. The law deals with the condi

tion of things when actual hostilities exist, and considers' all the citi

zens of the belligerent districts as enemies mutually. The causes of

the contest are swallowed up in the strife, and the legal results of it

between individuals are not affected by the causes which induced it.
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If this insurance company had been located South, and the plain

tiffs North, the law would affect them the same as it does now, with

their present status.

The questions involved in this cause have greatly agitated the

courts of this country, and resulted in adverse decisions. I have not

reviewed them, but will content myself with merely a reference to

them, both in favor of the result reached, and those adverse.

In favor : 7 Bush., 179, N. Y Life Ins. Co. vs. Clopton ; 20 Grat.,

614, [1 Iris. Law Jour., 115,] Manhattan Ins. Co. vs. Warwick ; 42

N. Y., 54, Robinson vs. N. Y. Life Ins. Co.; 45 Miss., 581, Statham

vs. N. Y. Life Ins. Co.; 9 Blatchf., 234, [1 Ins. Law Jour., 573,] Ha

milton vs. Mutual Life Ins. Co.; 50 N. Y, 610, [2 Ins. Law Jour.,

426,] Cohen vs. N. Y. Mut. Life Ins Co.; 50 N. Y, 626, [2 Ins. Law

Jour., 372,] Sands vs. N. Y. Life Ins. Co.

Adverse : 44 Geo., 119, Dillard vs. Manhattan Life Ins. Co.; 2 Abb.,

Pr., N. S., 167, O'Reily vs. Mut. Life Ins. Co.; also Tait vs. N. Y.

Life Ins. Co., in U. S. Circuit, Western Tennessee, [2 Ins. Law Jour.,

863.]

In addition to these cases the recent action of the Supreme Court

of the United States, in affirming by a divided court two adverse

judgments, exhausts all the adjudication I can find upon the distinct

subject.

The objection that the suit is not brought in the name of the pro

per party is correctly disposed of by the chief justice, and nothing

further need be said upon it.

The judgment of the Supreme Court must be affirmed.

Dissenting opinion by Chancellor Runyon.

The declaration states that on the twenty-seventh of December,

1849, the daughters of John H. Hillyard, now deceased, then of

Richmond in Virginia, the survivors of which children, with the hus

bands of such of them as are married, are the plaintiffs in this suit, by

Edwin Hillyard, their " trustee and agent," made and entered into a

certain agreement (a policy of insurance,) with the defendant,

whereby the company, in consideration of $302.50, to them paid by

Edwin Hillyard, trustee, and of the annual premium of $302.50 Co be

paid on or before twelve o'clock, noon, on the twenty-seventh day of

December in every year during the continuance of the policy, assured

the life of said John H. Hillyard for the term of life, payable in trust to

said Edwin Hillyard, trustee, for the benefit of the above-mentioned
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children of John H. Hillyard ; that the company thereby promised

and agreed to and with the assured, his executors, administrators

and assigns, well and truly to pay, or cause to be paid, the sum

insured to the said assured, his executors, administrators or assigns,

within ninety days after due notice and proof of the death of said

John H. Hillyard, deducting therefrom all notes taken for premiums

on that policy, unpaid at that time.

The policy contained certain provisos, among which was the fol

lowing : In case the said Edwin Hillyard, trustee, should not pay

the annual premiums on or before the several days hereinbefore men

tioned for the payment thereof, then and in every such case the

company shall not be liable to the payment of the sum insured, or

any part thereof, and this policy shall cease and determine.

The annual premiums were paid up to December 27, 1861, but the

one which then became due was not paid. John H. Hillyard died

June 1st, 1862. After his death, and after the condition of hostility

between the part of the country in which he resided and the Federal

government ceased, the premium due on the twenty-seventh day De

cember, 1861, was tendered, but refused.

This case comes before us on demurrer to the declaration. The

plaintiff in error insists that the action cannot be maintained by

the plaintiffs therein, but should have been brought in the name of

the trustee. I consider it enough to say, on this head, that the

declaration avers that the agreement for life insurance was made by

them through Edwin Hillyard, not only as their trustee, but as their

agent. If made by him as their agent, they, as principals, may of

course maintain an action upon it.

The main subject of consideration is, whether the action can be

maintained in view of the fact that the declaration admits that no annual

premium was paid on the policy after the twenty-sixth of December,

1861, and, alleging no release or waiver, seeks to excuse the non-pay

ment on the ground of the existence of the governmental interdict,

which was issued during the civil war. The question is, whether this

excuse will avail—a question which the conflicting decisions of the

courts on the subject leave so entirely open as to compel us, for

want of authoritative adjudication, to seek a conclusion by the guidance

of legal principle. The question is one of law merely, from which all

considerations foreign to the discussion must be excluded. The

plaintiffs have sued in a court of law for the insurance money. Their

claim is based on the contract between them and the company, and

by the construction of that contract, according to legal principles,
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they must abide. The company have the right to such a construction

of their agreement. The cases which have come to my notice, in

which this subject has been discussed, are : Manhattan Life Insur-

Co. vs. Warwick, 20 Gratt., 614 ; [1 Ins. Law Jour., 115 ;] New York

Life Insurance Co. vs. Clopton, 7 Bush., 179 ; Dillard vs. Manhattan

Life Insurance Co. 44 Geo., 119 ; Statham vs. New York Life Ins.

Co., 45 Miss., 581 ; Cohen vs. New York Mut. L. Ins. Co., 50 N. Y,

610, [2 Ins. Law Jour., 426 ;] Sands vs. New York Life Ins. Co., 50

N. Y, 626, [2 Ins. Law Jour., 372 ;] Hamilton vs. Mut. Life Ins. Co.

of N. Y, 9 Blatch., 234 ; Tait vs. N. Y. Life Ins. Co., Cir. Ct., U. S.,

for the West. Dist. of Tenn., [2 Ins. Law Jour., 863,] and O'Reily vs.

Mutual Life Ins. Co., of N. Y, 2 Abb. Pr., N. S., 167. None of them

except Dillard vs. Manhattan Life Ins. Co. presented the exact

features of the present case.

Here no tender of the unpaid annual premium to the agent of the

company in rebel territory, when it became due, is averred. Here the

death of the person insured occurred before tender to the company.

This is not a suit to rehabilitate a policy on equitable grounds, in the

lifetime of the person insured, but an action to recover the insurance

money on a claim of loss.

No question of agency is presented here, nor of the validity of any

disputed payment. In Manhattan Life Ins. Co. vs. Warwick, the

payments of annual premiums were made up to 1861, and receipts

given, signed by an officer in New York, and countersigned by an

agent in Richmond, to whom the money was paid.

In 1861 the premium then due was paid to that agent, but only hia

receipt given for it, and the company did not receive it. In 1862 the

insured offer to pay the premium then due, to the agent in Richmond,

but he declined to receive it, the company having given him direc

tions that the premiums must be paid in New York. The person

whose life was insured died in 1862, after this last tender. It was held

that the company was liable to the insured for the amount of the insur

ance less the amount of the last premium, which he had not paid, and

that the war did not revoke the agency in Virginia. In New York Life

Insurance Co. vs. Clopton there was a tender to the company's agent,

in Virginia, of the premium of 1862, punctually, when it was by the

terms of the policy payable ; the tender, however, was in the local

currency of that State, and the agent, considering it best for all par

ties, substituted for it a bond for the payment, with interest, at the

end of the war. He had received all the previous premiums in that

currency, and had paid them over to the company without objection.
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The court held that his authority so to receive might be assumed by

the assured, and that the fact that Virginia was the place of payment

might have implied that the currency of that State at the time of pay

ment, however it might then have been changed and depreciated,

would have been received by the company. The court adds : " But

however this may be, as the appellant (the company) could not have

lawfully collected the premium, and .may have lost it by insolvency or

confiscation had it been paid to Garland, (the agent,) the tender as

made, and the substituted bond as executed, may be regarded as

equivalent to actual payment, and may have been as beneficial to the

appellant, and by its security even more so. The refusal to accept

the tender for th( year 1862 dispensed with a formal repetition for

the years 1863 and 1864," (the person whose life was insured died in

the last named year;) "and moreover we may infer, from Garland's

testimony, that bonds were given for those years also."

On these facts we cannot say that the literal non-payment of the

three last premiums was either voluntary or prejudicial, or was

ascribable even as much to the appellees as to the appellant. And

so understanding the phase of the case, and the attitude of the par

ties, we cannot consistently with the spirit of the contract, and equal

justice to the parties, adjudge the policy void.

In Dillard vs. Manhattan Life Ins. Co., the annual premiums had

been paid from 1859 to 1862, and from that time till 1865 no pre

miums were paid, the assured residing in rebel territory. In Febru

ary of the last mentioned year the person whose life was insured died.

After the war had terminated, the unpaid premiums were tendered

and refused. It was held that the tender was ineffectual.

In Statham vs. New York Life Ins. Co., the company had at the out

break of the war an agent in Mississippi, who remained during the

war. It was held that the war did not revoke the agency, nor make

it unlawful for the agent to receive premiums which were tendered,

and that a payment to him would have been a discharge of the pre

mium, and that a tender to him of the premium due December 8th,

1861, (the person whose life was insured, died in 1862,) saved the

assured from being in default as to the payment of the premiums.

In Cohen vs. New York Life Ins. Co., it was held that the non-pay

ment of the annual premiums falling due during the war was legally

excused by the fact of the disability arising from the war, and that

the tender after the war revived the policy. Jn this case there had

been no loss, and the action was in equity, the relief prayed being

that the assured might be permitted to make payment of the unpaid
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annual premiums, and that the policy might be declared valid, or

that the company might be compelled to pay back to the plaintiff

all sums paid upon the policy, with interest, and all dividends de

clared under the policy, etc. The cause came before the court on

demurrer.

In Sands vs. The New York Life Ins. Co., the annual premium had

been paid by the assured to the company's agent in Mobile up to

1862, and on the day in that year when the annual premium became

due, (January 18th,) the assured paid to the agent there the premium

in Confederate notes, which the agent accepted as cash, as and for

the premium which fell due on that day. The person whose life was

insured died in July of that year. It was held that this was a valid

payment.

In Hamilton vs. Mutual Life Ins. Co. of New York, the action was

in equity for the same relief, under the same circumstances prayed in

Cohen vs. New York Life Ins. Co., and with like result.

In Tait vs. New York Life Insurance Co., the assured in the first

year of the war made a tender, to a person who was up to the begin

ning of the war the company's agent in Memphis, of the annual pre

mium which fell due in that year, and the tender was made on the

day the premium fell due, but the tender was refused. The court

held that the policy was unlawful, as indemnifying a public enemy

against loss in time of war, and that such a policy, where entered into

before hostilities, is abrogated when they occur ; that the relations it

established were illegal between belligerents ; that where a life policy

provides that it shall be void .upon the non-payment of premiums

within the time prescribed, such payment is a condition precedent ;

and that time is as of the essence of the contract, and that there can

be no recovery if punctual payment is not made ; that where the

performance of a condition precedent becomes unlawful, or by the

act of God impossible, that will not authorize a recovery upon the

contract without performance, and that the agency of one authorized

to receive premiums and renew policies becomes unlawful when the

insured and insurer become public enemies.

In O'Reily vs. The Mutual Life Insurance Company of New York,

the action was in equity to declare the policy valid and binding on

the company, and that the assured might be reinstated in his rights

in respect thereto, or that a new policy might be executed to him, etc.

The court (Superior Qourt of New York city,) denied the relief. It

appeared that the plaintiff paid the premiums up to the breaking out

of the war, to an agent of the company in Alabama, and after the war
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broke out he paid them to that agent there as they became due, and

as soon as practicable after the close of the war, in 1865, tendered the

premium due that year to the company. It is understood that a

determination of the question now before us was prevented in the

Supreme Court of the United States, by an equal division of the

justices in conference, and the consequence is, that the opposite

judgments of the courts below in the two cases involving the ques

tion, stand affirmed. It will be perceived that in some of the cases

above cited there was an element which is not found in this case—

payment or tender of premium during the war, to an agent of the

insurer—and in some of them relief was sought in equity, while as yet

the person whose life was insured was living.

The payment of the annual premiums according to the terms of

the policy was a precedent to the obligation of the company from

year to year. The latter rested on the former. The company un

dertook to pay on the death of the person whose life was insured, on

condition, and only on condition, that the annual premiums were paid

according to the stipulations of the policy in that behalf. It 'is part

of the expressed consideration of their promise, and it is expressly

provided by the policy, that in case of the failure to pay those pre

miums the company shall not be liable to the payment of the sum

insured, or any part thereof, and the policy shall cease and be at

an end.

In determining the character of a condition, whether it is prece

dent or subsequent, the question is, whether the conditional event is

to happen before or after the principal. Here the conditional event

is the payment to be made on the death of John H. Hillyard, and the

principal, the payment of the annual premiums as they should be

come due. The principle is laid down in the second resolution in

Thorpe vs. Thorpe, 1 Salk., 171. " Where a certain day of payment

is appointed, and that day is to happen subsequently to the perform

ance of the thing to be done by the contract in such case, performance

is a condition precedent, and must be averred in an action for the

money." " For," said the court, " every man's bargain ought to be

performed as he intended it ; when he relies on his remedy it is but

just that he should be left to it according to his agreement ; but on

the contrary, there is no reason that a man should be forced to trust

when he never meant it."

No argument is necessary to establish so evident a proposition as

that the company's obligation, under such a policy as that in the suit,

is predicated upon the payment of those premiums according to the
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stipulation of the policy. In Catoir vs. American Life Ins. and Trust

Co., 4 Vroom, 487, 489, the court said on the subject, speaking in

reference to such a provision in a policy of life insurance : " There

can be no objection to a provision of this kind. It is salutary and

wise for the solvency and success of corporations like the defendants.

The insurance is accepted upon these terma They form part of the

written contract, upon which the claim for the benefit of it is based,

and the plaintiff is bound to a strict performance of them, unless

s«ch performance is legally modified by the company." In Howell

vs. Knickerbocker Life Insurance Company, 44 N. Y., 276, 284,

[1 Insurance Law Journal, p. 443,] the court said on the same

subject : " Payment was a condition precedent to the continu

ance of the policy, and no mere accident or act of God, however

controlling, could continue the policy in force after the pay-day,

without payment. This could be done only by the agreement, or

consent of the defendant properly given, or by some act which would

estop the defendant from denying payment."

The obligation of the company under the policy did not by the

payment of the first premium, or of subsequent premiums, become

a debt, but a contingent liability merely—a liability to pay, provided

the person whose life was insured should die before the next pay

day, not having violated any of the conditions of the policy ; a liabil

ity which would terminate in case that person should survive that

day, and the annual premium which then would become due should

not be paid. If this be the extent and condition of the company's

obligation, if their liability to the assured was contingent, conditional,

dependent upon the payment by the latter of the annual premiums

as they should become due, they cannot be liable to him unless he

has done the thing which they stipulated with him should be done as

a condition on which their liability was to depend, or they have

waived, or are estopped from denying performance. That such is

the character, condition and extent of the liability is thoroughly es

tablished. Catoir vs. Am. Life Ins. Co., supra ; Want vs. Blunt, 12

East., 183 ; Howell vs. Knickerbocker L. Ins. Co., supra, [1 Ins. Law

Journal, 443 ;] Gamble vs. Ins. Co., 4 Irish Hep., C. L., 204 ; Dillard

vs. Manhattan Life Ins. Co., supra ; Davison vs. Mure, 3 Doug., 28 ;

Warsley vs. Wood, 6 J. R., 710 ; Campbell vs. French, 6 J. R, 200.

To keep the policy in force, says Banyan, (Treatise on the Law of

Life Assurance, p. 66,) the renewal premium must be actually paid ;

it is not sufficient that there was no intention to discontinue the

policy, and that the office is not in fact damnified by the delay.
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The common equitable relief in respect of money payments does

not apply, for the company has not the power of compelling the pay

ment of the premium. Tarleton vs. Staniforth, 5 J. R., 645 ; S. C,

judgment affirmed, Exch. Cham., 1 B. & P., 471. Accy vs. Ferine,

7 M. & W., 51. The act of God will not excuse the default of per

formance of a contract of this character, absolute in its terms, and

making no allowance or provision for the act of God, or other inevi

table necessity. See, in addition to the cases above cited, Trustees

va Bennett, 3 Dutch., 514 ; Thompson vs. Dudley, 25 N. Y., 72.

If the assured fall dead with the money in his hand, on his way to

the office of the insurer to pay the annual premium, and so it remain

unpaid beyond the time limited, the company is discharged from

all liability under the policy. Though he may have paid annual

premiums greater in their aggregate amount than the sum insured,

nevertheless there is no remedy, nor can any recourse be had to the

insurer in the premises. Hard as is this judgment, yet it is the dic

tate of that stern justice which regards with equal eye the obliga

tions of each of the parties, giving to each the advantage for which he

has stipulated, but only on the terms on which alone he is entitled

to it.

It is impossible to shut our eyes to the fact, that the bargain be

tween the insurer and insured under this policy is in its very

essence conditional. The company did not agree to pay in considera

tion of the promise of the assured, but in consideration of his per

formance. That is evident from the nature and character of the

contract. The assured made no promise at all. He was bound by

no covenant to pay or to do anything. The company therefore had no

remedy whatever against him. The contract was in this respect uni

lateral. Were this a case of mutual undertakings, the question

whether the promise of the assured was the consideration for that of

the insurer, or whether the performance and not the mere promise of

the former was the consideration of the promise of the latter, would

be determined by the intention and meaning of the parties as it ap

pears on the instrument, and by the application of common sense to

the case. Chitty on Contracts, 11th Am. ed., 1082 ; Hotham vs.

East India Co., 1 J. R., 645 ; Porter vs. Sheppard, 6 J. R., 668 ;

Campbell vs. Jones, 6 J. R., 571 ; Moretan vs. Lamb, 7 J. R., 130 ;

Sliinn vs. Roberts, Spen., 435, 443.

Nor can we fail to perceive the injustice of holding, in such a case

as this, the one party to the bargain after the consideration has failed,

while the other is permitted to derive, at the expense of the former,
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all the advantages to which by its terms he would have been entitled

only by a strict performance of its stipulations. It should be a hard

necessity of inflexible and inexorable law which compels a court to such

a judgment. It is not insisted in this case that such a result could

be permitted to follow the failure of the assured to pay according to

the agreement, if such a failure arose from the act of God, but it is

insisted that the public interdict, which forbade commercial inter

course between the assured and the company, which forbade the one

to pay and the other to receive the annual premium, works an excep

tion to the rule. This reason is not apparent. The interdict of the

government would excuse performance of a covenant, and it would

relieve from a forfeiture, and from penalties, and from payments,

where time is not as of the essence of the contract, but such is not

this case.

The question here is not as to the liability of the assured for non

payment, nor whether he shall be relieved from a forfeiture or penalty,

but whether- the company are liable to him, now that the condition

on which alone they wore to be liable by the terms of the contract

has not been performed. The question is whether the character of the

contract is to be altered, and its identity destroyed ; whether from

a conditional agreement it is by operation of law to become in effect

absolute and unconditional. The tender of the unpaid premium,

with the interest thereon, is a mere delusive formality ; for the mone}-,

if accepted, is to be returned in the shape of the insurance money.

The tender amounts merely to the expression of a willingness to allow

the company to retain out of the sum insured the amount of the

unpaid premium and interest. It makes no difference, in reaching a

conclusion on this subject, that many annual premiums have been

paid. The matter must be determined on legal principle. The law

must be the same if only one premium had been paid, and it is haz

arding nothing to say that the courts would shrink from a judgment

which, in a case where a company had received only the first premium

of perhaps $3,000 on a policy of $60,000, should compel the payment

of the latter sum under oircumstanoes such as this case in other

respects presents. And yet the principle would be precisely the

same. The injustice would be only greater and more flagrant, be-

oause the amount of money would be larger.

It is said, however, that notwithstanding its form, this contract

may be regarded as one of mutual obligations. If this be conceded,

it seems to me clear that it was a contract of a continuing character,

one which required that something be done—the payment of annual
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premiums to keep it alive. I cannot agree to the proposition that

the contract was executed on the part of the company when the first

premium was paid. The position appears to me to be utterly un

tenable. As a continuing contract the war put an end to it. The

prohibition of war, in the language of Chancellor Kent, in Griswold

vs. Waddington, 16 John., 438, "reaches to all interchange, transfer

or removal of property, to all negotiations or contracts, to all commu

nication, to all locomotive intercourse, to a state of utter occlusion to

any intercourse but one of open hostility, to any meeting but in

actual combat."

"Executory contracts," said the court in Hanger vs. Abbott, 6

Wall., 532, 536, " with an alien enemy, or even with a neutral, if they

cannot be performed except in the way of commercial intercourse

with the enemy, are dissolved by the declaration of war, which

operates, for that purpose, with a force equivalent to an act of Con?

gress."

By the common law, if there were a contract with an alien, and.

while it was merely executory a war broke out between Great Britain

and the country of the alien, that, would dissolve the contract. Ex-

posita vs. Bowden, 4 E. & B., 963 ; S. C, 7 E. & B., 778. But if the

contract were executed, if nothing remained to be done by either

party, and a cause of action had accrued to the alien thereon before the

commencement of hostilities, the effect of this was held to be only to

suspend the right of the alien to sue till tho return of peaca Flindt

vs. Waters, 15 East., 260, 205. In that case, which was an action on

a policy of marine insurance, Lord Ellenborough said, " The ground

of our decision in this case will not at all clash with the doctrine laid

down by the court in Brandon vs. Nesbitt. The point there decided

was, that the fact of parties interested in the insurance having become

alien enemies before the loss happened, might be pleaded to an

action brought in the name of the British agent who effected the

insurance ; and the court are disposed to confirm that doctrine.

But the defense of alien enemies must be accommodated to the

nature of the transaction out of which it arises ; it may go to the

contract itself, ou which the plaintiff sues, and operate as a perpetual

bar ; or the objection may, as in a case of this sort, be merely per

sonal in respect to the capacity of the party to sue upon it. Here

the objection is taken upon tho general issue, which is a plea

of a perpetual bar, and if found against the plaintiff would have

concluded him forever, so that though peace should be established

to-morrow between the two countries, and the Crown should not
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have interfered to seize the debt ; yet on this plea in bar, the plaintiff

would have been forever estopped to sue for his debt. But here the

objection is only of a temporary nature ; the contract itself was per

fect at the time it was made ; the trade was with an alien friend

which required no license, though one was obtained ex abundanti

caulela. The insurance, the loss, and cause of action had arisen be

fore the assured had become alien enemies ; when, therefore, they

became such, it was only a temporary suspense of their own right of

suit in the courts here, as alien enemies. This, therefore, being only

a temporary disability on the part of the assured, and there being no

personal disability in the plaintiff, their agent, to sue, he is not ex

cluded from his right to recover, by this species of defense set up

under the pleas of the general issue. It is claimed, however, it may

be remarked, that this contract differs essentially from a contract of

copartnership, which the war admittedly dissolves, in this, that the

latter contemplates continual communication and association, whereas

the former requires only annual communication. I do not see on

what principle the distinction between communication which by the

contract is periodical merely, and that which, though incontemplation

of law continual, is practically only occasional, is based. If the

war actually by its duration prohibits the parties from such periodical

communication, and such communication is necessary- to the exist

ence of their contract, the same reason would apply in the one case

as in the other. If the condition of war or the interdict of govern

ment made it illegal for the company to receive the premiums, in

common justice they must be held to be absolved from all- obligation

for the performance of which they were dependent upon those pre

miums."

In Brewster vs. Kitchell, 1 Salk., 198, Lord Holt said, that where

a man covenants to do an. act which is unlawful when the covenant

is made, and the act is subsequently rendered unlawful by statute, the

covenant is repealed.

The condition of war, and the consequent interdict of the govern

ment, prevented the parties from continuing the contract. They did

' more. They deprived the company not only of the annual premium,

but to a great degree, at least, of the power to protect themselves

against violations of the conditions of the policy. It is just to hold

that the war destroyed a contract, which it put it out of the power of

the parties to it to continue on the terms on which alone it was

based, rather than to seek to uphold it to the manifest detriment of

the loyal citizen, who is in no wise in fault.
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It may be observed that the opposite view not only disregards the

character and elements of the contract, but casts upon the company

the burden of presumptions to which they cannot be fairly subjected.

The logic is, the war forbade the payment of the annual premium,

therefore it is to be assumed that the assured would, but for that

prohibition, have paid it ; that he was not only able, but willing to

pay it. And if the war had lasted ten years and the person whose

life was insured lived to the end of that period, the result would of

course have been the same.

The war put an end to this contract of insurance, if not when it

broke out, then at the time when its prohibition took effect upon it,

which was when commercial intercourse between the parties became

necessary to its existence or continuance, when that prohibition pre

vented the payment and receipt of the annual premium payable on

the twenty-seventh of December, 1861. It does not seem to me to

be necessary on 'principle to hold that such a contract is dissolved by

the breaking out of the war, but only when the prohibition of the

state of war takes effect upon it, to the disturbance of the relations of

the parties to each other in reference to it.

Though war puts an end at once to marine insurance upon a

vessel of the enemy, for the two-fold reason' that intercourse is forbid

den and the effect of the insurance is indemnity, and therefore strength

to the enemy ; the reason does not appear to be applicable to the

case of a life insurance, contracted for before the war, until the war

affects the relation of the parties or disturbs the contract. When

the war thus prevented the payment of the premium, it deprived the

company, pro tank), of the means of providing the insurance money,

and deprived the assured of the privilege of keeping up the policy,

and securing the continuance of the liability of the company to him.

Up to that date the contingent conditional liability of the company

continued, and had John H. Hillyard died before the annual premium

payable in 1861 became payable, not having violated any of the con

ditions of the policy, it violates no principle to say that the company

would have been liable to pay the insurance money, and it might have

been recovered by suit after the return of peace. But the payment

of that premium was a condition precedent, not only to the continu

ance of the liability, but to any liability whatever, of the company

beyond that day.

It is said, however, that the late war was not between independent

nations, but was a rebellion, an insurrection merely, and that the

strict rules applicable to war between independent countries do not
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apply to it, and therefore the act of the government may be pleaded

merely as creating an impossibility of performance, so that the ques

tion whether such impossibility will excuse may be considered

unembarrassed by the rules governing the people of independent

countries at war with each other.

It has been repeatedly authoritatively held that the late war was a

public war between governments, and all the inhabitants of the loyal

States and those of the rebellious States, and that the people of each

occupied the position of enemies to the people of the other during

the continuance of the war. The Prize Cases, 2 Black., 635 ; Mrs.

Alexander's Cotton, 2 Wall., 404 ; Coppell vs. Hall, 7 Wall., 542 ;

McKee vs. United States, 8 Wall., 163 ; United States vs. Grossmayer,

9 Wall, 72.

In the second case cited, 2 Wall,, 419, the court said, "It is said

that though remaining in rebel territory, Mrs. Alexander has no

sympathy with the rebel cause, and that her property therefore

cannot be regarded as enemy's property ; but this court cannot in

quire into the personal character and dispositions of the individual

inhabitants of enemy's territory. We must be governed by the- prin

ciple of public law, so often announced from the bench, as applicable

alike to civil and international wars, that all the people of each State

or district in insurrection against the United States must be regarded

as enemies, until by the action of the legislature and the execu

tive, or otherwise, that relation is thoroughly and permanently

changed."

But if it be conceded that the late war was a mere insurrection, and

that the impossibility of performance arose from the special interdict

of the government merely, the case is not changed. It will still be

governed by the same rules. The same question will still exist, to be

answered by the application of the same principles.

In Hadley vs. Clarke, 8 J. R., 259, an embargo of the British gov

ernment was held not to absolve the defendants from an obligation to

carry the plaintiffs' goods from Liverpool to Leghorn, although it

lasted two years. Lawrence, J., said : " This is certainly a case of

hardship on the defendants, bnt I do not see any legal grounds on

which they can be excused paying the damages which the plaintiff has

suffered in consequence of their not having performed their engage

ment. The counsel for the defendants were driven to the necessity of

introducing into this contract other terms than those which it contains ;

they contended that the defendants were only bound to fulfill their

engagement within a reasonable time, and then argued that as the
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embargo prevented the completion of the contraot within a reason

able time the defendants were absolved from their engagement alto

gether. But it was incumbent on the defendants when they entered

into this contract to specify the terms and conditions on which they

would engage to carry the plaintiffs' goods to Leghorn ; they accord

ingly did express the terms and absolutely engaged to carry the

goods, ' the dangers of the seas only excepted ;' that, therefore, is the

only excuse they can make for not performing the contract ; if they

had intended that they should be excused for any other cause,

they should have introduced such an exception into their contract.

In All., 27, this distinction is taken : ' Where the law creates a

duty or charge, and the party is disabled to perform it without any

default in him, and hath no remedy over, there the law will excuse

him ; but when the party by his own contract creates a duty or

charge upon himself, he is bound to make it good, if he may, not

withstanding any accident by inevitable necessity, because he might

have provided against it by his contract ;' so in this case there was

one accident against which the defendants provided by their contract:

they might also have provided against the embargo. But we cannot

vary the terms of the contract, and the defendants must be bound by

the terms of the contract«they have made."

To the same effect is Brown vs. The Royal Insurance Society, 5

Jur., N. S., 1255, where a fire insurance company after a loss had

elected to reinstate the premises in preference to paying the claims,

and while they were proceeding to reinstate them the commissioners

of sewers caused them to be taken down as a structure in a danger

ous condition, but such condition was not caused by the fire. It

was held that a plea showing performance to be impossible was no

answer to a suit against the company for damages for the loss.

It will be observed that these were cases of covenants and not of

conditions. It is not to be forgotten that the company has rights

under their contract, and as to the construction to be placed upon

it, which the court is bound to respect.

In the language of Lord Kenyon, in Campbell vs. French, " The

plaintiff in error, who entered into the contract imposing these terms

upon his contract, and subscribing it with that limitation and that

condition, had a right to impose those terms ; and if any person tell

him that he acceded to other terms he has a right to answer, ' This

is not my contract—non hoc in fcedera veni,—do not impose on me

other conditions than those I have imposed upon myself by the con

tract I have entered into.' If this case had been foreseen perhaps
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the condition would have been adapted to the case, but we are now

construing a strict legal instrument, to which legal effect may be

given."

If it be said that the view I have taken of this subject will inflict

hardship on the assured, by subjecting him to the loss of the pre

miums he may have paid before the war broke out, the answer is,

that the hardship is attributable to the contract he made, and to

the effect of warupon it, and it may be added that as to the hard

ships which have arisen from the state of hostility between the Fed

eral government and the section of country in revolt, it is just that

they should fall rather on the inhabitants of the latter than on loyal

people. As was said by the court in the case of The Rapid, 8

Cranch, 155, 164, in affirming a decree of condemnation against the

goods of an American citizen which were owned by him when the

war broke out, and were then in the enemy's country, and which had

been taken on board a privateer while they were being transported

hither during the war in an American vessel employed by him for

that purpose alone :

" It is the unenvied province of this court to be directed by the

head and not by the heart. In deciding upon principles that must

define the rights and duties of the citizen, and direct the future de

cisions of justice, no latitude is left for the exercise of feeling."

For the reasons I have given I am of opinion that the judgment

of the Supreme Court should be reversed.
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SUPBEME COURT OF ILLINOIS.

June Term, 1874.

Error from Circuit Court.

THE CITY OF ALTON

vs.

HARTFORD FIRE INSUEANCE COMPANY.

An ordinance of plaintiff required the insurance companies to report their pre

mium receipts as a basis for levying a tax to support the Fire Department.

Held, that the ordinance had no validity without warrant in the city charter, and

could not be offered in evidence without showing authority to pass such an

ordinance.

The authority relied on by plaintiff was an act authorizing the return and taxa

tion of agency receipts in the respective counties, towns or municipalities, and

providing that the act " shall not be construed to prohibit cities having an or

ganized fire department, from levying a tax or license fee of two per cent. , in

accordance with the provisions of their respective charters, on said gross receipts,

to be applied exclusively to the support of the Fire Department of such city. "

Held, that it was incumbent on plaintiff to show the city had a fire department to

justify the levy.

J. W. Coppinoer, for Plaintiff in Error.

Charles P. Wise, for Defendant in Error.

Breese, J.

Tbis was an action of debt for a penalty brought by the city of

Alton, against the Hartford Fire Insurance Company, alleged to

'"have been incurred by that company for failing to report the amount

of premiums earned by it, for the year 1872.

A judgment was rendered against the defendant company for the

sum of fifty dollars, and an appeal taken to the Circuit Court, where

a trial was had, resulting in a judgment for the defendant.

To reverse this judgment the plaintiff brings the record here by

writ of error.

I
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The plaintiff, to maintain its case, offered in evidence an ordi

nance of the city of Alton, adopted on the 11th of July, 1870, en

titled, "An ordinance regulating the licensing of insurance com

panies in the city of Alton." Objection was made to the introduc

tion by defendant, which the court allowed and excluded it from the

jury, and plaintiff offering no other testimony, the court directed the

jury to find for the defendant, which they did. These are the errors

assigned. It is contended by plaintiff that it had a right to intro

duce the ordinance in evidence without showing authority to pass

such an ordinance. It insists it has a right to introduce it without

any preliminary evidence. It was claimed by the defendant that the

charter of the city conferred no powers on the municipality to pass

such an ordinance. No attempt being made by the plaintiff to

remove this objection, by a production of the charter, the ordinance

had nothing on which to rest, and was properly excluded. It may

be admitted, a party is not to be controlled in the order of his testi

mony—what portion of it shall be first introduced ; but if he fails to

state he will show the connecting link in his chain of evidence, and

does not show it, the court has no other course to take but to direct

a verdict for the defendant, unless the plaintiff voluntarily submits to

a nonsuit.

Cloarly, without warrant in the city charter the ordinance had no

validity and was not evidence, for the city possesses no powers except

such as are expressly granted, or such as are necessary to carry into

effect a power expressly granted.

Plaintiff says the object of the ordinance was to enable the city of

Alton to fix the basis for imposing a tax of two per cent, upon insur

ance companies, to be applied to the support of the Fire Department,

in conformity with the requirements of Section 30 of an act entitled

" Insurance," approved March 11th, 1869. That section is as follows :

"Every agent of any insurance company incorporated by the

authority of any other State or government, shall return to the proper

officer of the county, town or municipality in which the agency is

established, in the month of May annually, the amount of the net

receipts of such agency, which shall be entered on the tax list of the

county, town, etc., and subject to the same rate of taxation for all pur

poses that other personal property is subject to at the place where

located, said tax to be in lieu of all town and municipal licenses. And

all laws and parts of laws inconsistent herewith are hereby repealed :

Provided, that the provisions of this section shall not be construed to

prohibit cities having an organized fire department, from levying a
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tax or license fee, not exceeding two per cent., in accordance with the

provisions of their respective charters, on said gross receipts, to be

applied exclusively to the support of the fire department of such

city."—Sess. Laws, p. 209, 228.

Clearly it was incumbent on the plaintiff to show that the city of

Alton had a fire department to justify this levy. This record fails in

this respect. Van Inwagen vs. City of Chicago, 61 111., 31.

We think there is no error in this record.

The constitutional question sought to be brought before us by the

defendant in error will be considered and decided after full argu

ment on both sides. The judgment is affirmed.



MISCELLANEOUS.

The following summary of cases, chiefly in the lower courts, is from

various sources, not official.

Accident.—Accident insurance is not a contract of indemnity and does

not limit the liability of a railroad corporation for damages.

The plaintiff sued a railway company for injuries received. He

had received £31 on aeeount of injuries from an accident company.

The question was whether the damages which he was entitled to

claim against the railway were to be assessed without any reference

to the sum paid by the insurance company, or whether they were to

be reduced by the amount so paid.

Held, that no deduction is to be made from the amount of damages

on account of the sum paid under the policy. " If a man is injured

on a railway through the company's negligence, he is not to have

less because he has insured himself against accident. He pays his

premiums in order to get back an equivalent, and if he is liable to

have the amount of his insurance deducted, he loses the benefit of

the premiums paid. It is said that he is only actually damaged

beyond the amount of his insurance ; but according to Dalby vs.

the India and London Assurance Company, insurance is not a

contract of indemnity. The plaintiff is entitled both to the in

surance money and compensation. He gets his insuranco money

under a contract as a quid pro quo, having paid his premium for it,

and he is entitled besides to compensation from the company for the

legal injury they have committed. The plaintiff does not obtain his

money from the insurance company because he has met with an ac

cident, but under the terms of a contract."

The case of Hicks vs. the Newport Railway Co. was cited, where

it was decided that where death has ensued, the jury are to take into

account the sum payable in respect of a policy on the life of the de

ceased. " But that was an action under Lord Campbell's act for

compensation where the injury causes death. In that case the test
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is the reasonable expectation of pecuniary advantage, through the

continuance of the life of the deceased. The fact that the death

made money payable to the relatives under a policy can no more

be left out of sight than, if the heir at law sued, the fact that he came

into a large estate."

Court of Exchequer, England.

Life.—Title to the policy of a bankrupt husbandfor the benefit of the

wife is in the wife, but premiums paid after insolvency may be recovered

from the wife after payment of the policy.

The creditors of a bankrupt firm excepted to the schedules of the

firm, because life policies taken out for the benefit of their wives were

not contained or surrendered.

Held, that the title both legal and equitable is in the wife, and

cannot be controlled or assigned by the husband. But any payment

made out of their individual or partnership effects after they became

insolvent was a fraud, whether so intended or not, so far as to

entitle the assignee to recover from th« wife the amount advanced,

with interest, out of the policy when it shall have been paid, and

this claim, when ascertained, may be sold by the assignee, and will

pass the contingent right to the purchaser. The register will take

proof as to the amount paid by the bankrupts, if any, after they be

came insolvent, and out of what fund paid, which claim, when ascer

tained, will be sold for cash by the assignee, as provided for the sale

of other debts or choses in action.

In re Bear <fc Steinberg, Bankrupts.

U. 8. D. C, Southern Dist. Miaa.

Life.—Suicide not a presumption of insanity.

la an action to recover $1,000 on a policy issued by plaintiffs, the

court ruled that the fact of suicide was not a presumption of in

sanity, and, even if insanity be proved, yet if it could be established

that the person committing suicide knew the physical consequences

of the act at the time, the company would be excused and his repre

sentatives would have no right to recover.

Caiharina Hartmann vs. Connecticut Mutual Life Ins. Co.

8. C. Hamilton Co., 0.

Marine.—Estimation of expenses arising from the sale of damaged

cargo at an intermediate port in determining liability of insurer.

The Herder, in distress, put into the port of Glasgow, with her

cargo more or less damaged. A portion of the barley, being part of
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her cargo, was then reshipped in the steamers Ethiopia and Vic

toria, bound for New York, to the extent of 2,189 bags, yielding 410,-

396 pounds, and this portion was received by the owners in New

York. The residue of the barley was sold in Glasgow, justifiably on

account of damage—t. e., 504 bags, containing 102,709 pounds, yield-

in money there $2,097.93, and subject to general average charges of

$546.33, leaving a net credit of $1,551.60. The insured value of this

portion sold in Glasgow was $3,430.43. It is shown that all the

charges arising from the sea damage to the 504 bags of barley, and

pertaining to the sale thereof, were deducted in Glasgow from the

gross proceeds of sale, leaving the net amount of $2,097.93.

The question was, whether in a risk on a grain cargo specified to

be free from particular average above ten per cent., the expenses

occasioned by the peril and sale of damaged grain at an intermediate

port should be estimated in determining whether the damage had

exceeded ten per cent.

The court held that whatever may be the proper rule of calculating

a partial loss, in this case, under a valued policy, it seems that the

damage to the shipment of barley by the partial loss on the 504 bags

sold in Glasgow is less than the ten per cent. excepted in the policy.

The proceeds to be received by the owners reduce the loss below the

average. The result is that the defendants are liable for the.gen

eral average charge of $546. 33, but are not liable for the particular

average or partial loss sustained by the plaintiffs.

Becker <6 Co. vs. General Ins. Co., of Dresden.

Court of Arbitration, New York.
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AGENT.

§ 29. Fire.—Company bound by Act of— Waiver of Premium

by.—The agent, intrusted with certificates of contracts for inter

mediate insurance, duly signed, with authority to deliver to ap

plicants for insurance, erased therefrom a material stipulation

without knowledge of the insured of the circumstances of era

sure, or of the agent's lack of authority to erase. Held, that the

company will be bound to the same extent as if the erasure had

been authorized. Where the agent delivered the certificate to

the applicant, giving time for payment of premiums, and the

company charged the agent with the amount of the premium,

which was settled after the loss, a condition in the printed part

of the policy of the company, according to the terms of which

the insurance was effected, that no insurance is binding until ac
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tual payment of premium, must be considered as waived, al

though the agent had no express authority to give time for pay

ment.

Dayton Ins. Co. vs. Kelly.

Bep'd Jour'L p. 169. Ohio 8. 0.

§ 30. Fiee.—Responsibility of Company for Acts of.—An in

surance company establishing a local agency must be held re

sponsible to the parties with whom thoy transact business, for

the acts and declarations of the agent within the scope of his

employment, as if they proceeded from the principal.

Masters vs. Madison County Mutual Ins. Co., 11 Barb., 624; Sarsfleld

vs. Metropolitan Ins. Co., 61 Barb., 479 ; 2 Am. Leading Cases, 5th ed.,

p. 917.

Continental Ins. Co. vs. Kasey.

Bop'd Jourl, p. 208. Va. 0. A.

§ 31. Fire.—Filling Application.—Where title was fully and

freely stated to agent as incumbered leasehold, and the agent

filled the application stating it to be unincumbered fee simple,

Held, that the company was responsible for the false statement

in the application.

Flanders on Ins., 101 ; Union Mut. Ins. Co. vs. Wilkinson, 13 Wallace,

, 222 ; 1 Ins. Law Journal, 607.

Planters' Ins. Co. vs. SorreUs.

Rep'd Jourl, p. 195. Tram. 8. c.

ESTOPPEL.

§ 32. Fire.—Transfer of Charter.—Transfer of charter by

directors, without authority of stockholders, is invalid, and trans

ferees take nothing ; but subsequent participation in the busi

ness, or silent acquiescence by the stockholders, estops them

from denying the validity of the transfer, in a suit brought by

assignee in bankruptcy ; and where additional stock is issued by

the transferees in compliance with a law authorizing such in

crease, the stockholders are estopped from denying the validity

of the proceedings to increase the stock, or the validity of the

stock issued. •

Upton vs. Jackson.

Bep'd Jourl, p. 189. U. 8. 0. 0. Mica.
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FRAUD.

§ 33. Fire.—Repudiation of Stock.—Parties induced to pur

chase stock through fraud or misrepresentation may repudiate

their stock and be relieved of liability provided they use due

diligence and act promptly, but will be estopped from setting up

fraud or misrepresentation as against creditors after continued

participation in the business of the company, or acquiescence in

their position as stockholders.

Upton vs. Jackson.

-S 3a.

INCREASE OF RISK.

§ 34. Ftbe.—Burden of Proof—Insured may not change the

use of the building so as to increase the risk, but the burden of

proof is on the insurer to show such increase of risk.

Flanders on Insurance, 232, 236, and note 3.

Planters' Ins. Co. vs. SorreU.

-I 31.

INSOLVENCY.

§ 35. FrBE.—Liability of Stockholders.—Where the company

passed a resolution declaring the unpaid stock non-assessable,

and the words " non-assessable " were printed across the certi

ficate of stock, Held, that the stockholders or directors had no

power to limit or exempt the stockholders from liability as

against creditors. Held, that the assignee in bankruptcy repre

sents the interests of creditors as well as bankrupt, and can re

cover so far as touches the validity of the stock as if acting

solely in the interest of creditors.

Upton vs. Jackson.

—I 82.

INTERMEDIATE INSURANCE.

§ 36. FiKE.—Release from—Authority of Company to contract

under Charter.—A certificate of contract for present insurance and

for a policy on the risk was surrendered by the insured on the

delivery, by an agent, of policies obtained from his own compa
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ny, and by it from other offices insuring the property. The lat

ter policies were void by reason of the company procuring them

failing to notify the insurers of other insurance. Meld, that

where the delivery of a void policy is the sole consideration for

the release of a liability, the release may be avoided without re

turning or offering to return the policy of the debtor. Where'

the charter authorizes a company " generally to do and per

form all things relative to the object of the association," and

further provides that " all policies or contracts of insurance "

shall be subscribed by the officer designated for that pur

pose by the directors, the latter proviso does not disable the

company from binding itself by contracts for policies and inter

mediate insurance executed in other modes and by other agents,

but merely prescribes the manner in which the final contract or

policy shall be issued.

Dayton Ins. Co. vs. Kelly.

-8 M.

OCCUPATION.

§ 37. Fike.—Change of.—Where it was stated in application

that the insured building was occupied as a dwelling, when upon

proof of loss the occupation was shown to be that of a boarding-

house, Held, that it does not avoid the policy that the building

is, or was after the insurance, occupied as a boarding-house, un

less it can be shown that the risk was increased.

Parsons's Mercantile Law, 503, note 1.

Planters' Ins. Co. vs. Sorrells.

—I 3L

OTHER INSURANCE.

§ 38. Fire.—Not indorsed on Contract to Insure—Not stated in

Application—Indorsement of, by Agent.—Where a contract for in

termediary insurance, and for a policy on the same risk, is made

subject to the conditions in the printed policy, a condition in

the policy that all additional insurance, whether prior or subse

quent, shall be mentioned in or indorsed on the policy, does not

require that either prior or subsequent insurance should be men

tioned in or indorsed on the contract. A condition in a contract
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for insurance requiring notice of prior insurance is waived by

accepting the risk on the application, in which the question con

cerning prior insurance is not answered.

21 Ohio St., 176 ; 6 Gray, 85.

Notice of additional insurance required to be given to the in

surer, may before the receipt of the policy be given to the agent

of the insurer who effected the insurance, where he is also in

trusted with the delivery of the policy in fulfillment of the con

tract ; and his indorsement of such additional insurance upon

the policy is the act of the company. Where a company, in

compliance with a contract to insure, procured the policies of

other companies, and forwarded th'em to its agent, and the agent

afterward agreed to additional insurance, and indorsed it on the

policies, Held, that the agent, though authorized to act for

his principal, could not bind the other underwriters. It was the

duty of the insurer to obtain the assent of the other under

writers.

Dayton Ins. Co. vs. Kellu.

-129.

RECEIVERS.

§ 39. Life.—Cannot Claim Securities held by Superintendent.

Held, that the securities in the hands of the Superintendent of

the Insurance Department for the security of policy-holders can

not be voluntarily transferred, and other courts have no author

ity to compel a transfer to the receiver appointed in a proceed

ing to dissolve a corporation under the general provisions of the

statutes.

Ruggies vs. Chapman.

Bep'd Jonr'l, p. 125. ». Y. Com. A.

REPRESENTATIONS.

§ 40. Fire.—Effect of Error in Material Matters— When made

Jointly by Agent and Insured.—A material misrepresentation on

the part of the insured, whether through fraud or mistake, will

avoid the policy.

Flanders on Ins., 327 ; Carpenter vs. American Ins. Co., 1 Story's R.,

57 ; 1 Phillips on Ins., sec. 537.
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If the misrepresentation was not material, such as would affect

either the acceptance of the risk or the rate of premium, it will

not avoid the policy. Whether the acceptance of the policy or

premium rate has been affected or not is a question for the jury.

Columbia Ins. Co. vs. Lawrence, 2 Peters, 25.

If the company, not relying on the statements of the insured,

sends its own agent to examine the property, and issues its poli

cy on his representations, the insured is not responsible for a

misdescription, though constituting a warranty, unless he with

held information required by the obligations of good faith.

Where the agent makes an examination in behalf of the compa

ny, and inserts a misdescription in the policy based both upon

his own examination and the representations of the insured, if

the latter were not bona fide, or induced the company to issue a

policy which it would not otherwise have issued, the insured

ought to bear the loss ; but if the misdescription was bona fide,

and immaterial, though constituting a warranty, the insured may

recover.

Ins. Co. vs. Wilkinson, 13 Wall., U. 8. R., 222, and 1 Ins. Law Journal,

607 ; Masters vs. Madison County Mut Ins. Co., 11 Barb., 624 ; Sarsfteld

vs. Metropolitan Ins. Co., 61 Barb.. 479 ; 2 Am. Leading Cases, 5th ed.,

p. 917.

Continental Ins. Co. vs. Kasey.

—I so.

TAXATION.

§ 41. Fire.—Authority of a Municipality to Tax.—Held, that

a municipal ordinance authorizing a tax on premium receipts has

no validity without warrant in the city charter, and cannot be

offered in evidence without showing authority to pass such an

ordinance.

A section of the act claimed as authority for the ordinance,

provided, " that the provisions of this section shall not be con

strued to prohibit cities having an organized fire department

from levying a tax in accordance with the provisions of their re

spective charters, to be applied exclusively to the support of the

fire department of such city." Held, that it was incumbent to

show that the city had a fire department to justify the levy.

City of Alton vs. Hartford Fire Ins. Co.

Bep'd Jour'l, p. 761. III. 8. 0.
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TITLE.

§ 42. Fibe.—Misrepresentation of—Building on Leased Ijand.

—Statement in the application that the title was that of fee sim

ple, and unincumbered, while it was in fact a leasehold, incum

bered by a claim for $200, avoids the policy unless insured is re

lieved from the consequences for sufficient reasons. Where in

sured building stands on leased land, Held, that absolute own

ership of the building is as great an interest in the subject of

insurance as is expressed by " fee simple."

Planters' Ins. Co. vs. Sorrelis.

-% 81.

WAR.

§ 43. Life.—Non-payment of Premium During.—The remit

tance or receipt of money to pay premiums as between the citi

zens of the insurrectionary States and the rest of the Union

during the civil war involved an act of friendly intercourse, and

was therefore unlawful. Whether a pre-existing contract is dis

solved or not by war depends on whether or not it is obnoxious

to the policy of warfare. If the contract is of a continuing and

merely executory nature, and its essential features a violation of

the law governing hostilities, as in the case of a partnership,

war will work a complete dissolution. But a mere contract of

insurance, not requiring the performance of an act inconsistent

with a sjate of war, is not in itself antagonistic to the laws gov

erning a state of warfare. It is the policy of the law to preserve

contracts and private rights existing before the war.

1 Kent, 65 ; 8 Cranot, 110 ; Brown vs. United States, 6 Wall, 533 ; Han

ger vs. Abbott, 6 Wall., 532, 536.

The test to dissolve a pre-existing contract is its essential anta

gonism to a state of war. But if rights have been acquired un

der a contract, not substantially antagonistic, the law will either

qualify it or suspend its performance.

Furtado vs. Rogers, 3 B. & P., 191 ; Kellner vs. Le Mesurier, 4 East.,

395 ; Gamba vs. Le Mesurier, 4 East., 408 ; Brandon vs. Curling, 4 East.,

409 ; Semmes vs. Hartford Ins. Co., 13 Wall., 13 ; Hanger vs. Abbott; TJ.

S. vs. Wiley, 11 Wall., 508 ; The Proctor, 9 Wall., 617 ; Parsons on Con
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tracts, vol. 2, p. 187; Bayles vs. Fettyplace, 7 Mass., 325; Hadley vs.

Clark, 8 J. R., 259 ; Statham vs. New York Life Ins. Co., 3 Bigelow, 650 ;

Buchanan vs. Curry, 19 Johnson, 136.

In a contract of life insurance made before the war between a

corporation in New Jersey and a citizen of Virginia, the law will

allow a suspension of the payment of premium until the return

of peace, with proper interest, unless there is something in the

terms of the contract to prevent it. A condition for the pay

ment of the premiums after the first is sui generis. It is not in

the nature of a condition precedent to the vesting of a right.

The policy is of the nature of mutual agreements partly executed

on one side, and is subject to the same conditions and qualifica

tions as other contracts with regard to the suspension of their

performance.

Bayles et al. vs. Fettyplace et al., 7 Mass., 324 ; Hadley vs. Clarke, 8 J.

R., 259 ; Jones vs. Judd, 4 Comstock ; 6 Ad. & El., (N. S.,) 607 ; Anglesea

vs. Rugely, 7 E. & B., 763 ; Exposita vs. Bowdeu ; Chitty on Contracts,

(10th Am. ed.,) 804 ; 2 Parsons on Contracts, (1st cd.,) 187 ; Arnold, vol.

1, p. 585 ; Broom's Maxims, 163 ; Cohen vs. N. Y. M. L. Ins. Co., 50 N.

Y., 622, (2 Ins. Law Jour., 426.)

' Case of Paradiue vs. Jane, Allyn, 26, distinguished.

The fact that the company is mutual does not make the con

tract like a partnership, and therefore dissolved. The contract

is that of a corporation.

Cohen vs. N. Y. M. L. Ins. Co., 50 N. Y., 624, (2 Ins. Law Jour., 426.)

The fault of the rebellion cannot be imputed to the plaintiffs so

as to make non-payment of premium their fault. The causes of

the contract do not affect the legal results between the indivi

duals.

Mutual Benefit Ins. Co. vs. HiUyard et al.

Bep'd Jourl, p. 1X1. N. J. 6. C. E.



REPORT OF DECISIONS

RENDERED IN INSURANCE CASES, IN THE UNITED STATES
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From certified transcripts in our possession.

SUPKEME COUKT OF OHIO.

December Term, 1873.

THE DAYTON INSURANCE COMPANY

vs.

JOSEPH L. KELLY*

1. Where the defect in a petition to which a demurrer has been overruled consists

in the omission to aver the performance of a condition precedent in the con

tract sued on, and it appeals from the subsequent pleadings and record that

the defendant was not prejudiced thereby, the judgment will not be reversed.

2. Where the legal effect of the allegations in an answer is a mere denial of the

averments in the petition, such allegations cannot be regarded as new matter

which will be taken as true unless controverted by reply.

3. A judgment will not be disturbed for an omission of the court to order an

amendment of the petition so as to make its allegations conform to the facts

proved or admitted, where the variance between the allegations in the petition

and the proof is not material. *

4. Where the delivery of a void policy of insurance is the sole consideration for the

release of debt or liability, the release may be avoided without returning or

offering to return the policy to the debtor.

5. Where the charter confers upon an insurance company power "generally to do

and perform all things relative to the object of the association," and provides

in a subsequent section that "all policies or contracts of insurance" shall be

* Syllabus and cane from advanced sheets of 24 Ohio State Reports, furnished through the

courtesy or the publishers, Robert Clarke k Co., Clnn., O.
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subscribed by the president or some other officer designated by the board of

directors for that purpose, the latter provision does not disable the company

from binding itself by contracts for policies and immediate insurance executed

in other modes and by other npmts, but merely prescribes the manner in

which the final contract or policy shall be executed.

6. Where an agent of an insurance company, intrusted with certificates for inter

mediary insurance duly signed by the secretary of the company, with authority

to deliver the same to applicants, erases therefrom a material stipulation, and

afterward delivers the same to an applicant for insurance, who has no knowl

edge of the circumstances of the erasure- or the want of authority on part of

the agent to make it, the company will be bound by the certificate to the same

extent as if the erasure had been authorized.

7. Where a contract for present insurance and for a policy on same risk is made

subject to the conditions confcuned in the printed policy of the insurer, a con

dition in the printed policy that all additional insurance, whether prior or

subsequent, shall be mentioned in or indorsed on the policy, does not require

that either prior or subsequent insurance should be mentioned in or indorsed

en the contract.

8. A condition in a contract for insurance requiring notice of prior insurance is

waived by accepting the risk on an application wherein the question concerning

prior insurance is not answered.

9. Where notice of additional insurance is required to be given to the insurer, it

may, before the receipt cf the policy, be given to the agent of the insurer who

effected the insurance and with whom the policy is intrusted for delivery to

the assured in fulfillment of the contract ; and the indorsement of such addi

tional insurance upon the policy by such agent must be regarded as the act of

the principal, thereby assenting to the additional insurance.

10. Where the agent of an insurance company effects a contract for intermediary

insurance and for a policy, and delivers a certificate of the contract to the

applicant under an agreement to give time for the payment of the premium,

and the principal charges the agent with the amount of the premium, which is

se tiled and paid aficr the loss, a condition that "no insurance, original or con

tinued, shall be considered as binding until the actual payment of the pre

mium" contained in the printed policies of the company, according to the

terms of which the insurance was effected, must be deemed to have been

waived, although the agent had no express authority to give time for the

payment.

Error to the Court of Common Pleas. Reserved in the District

Court of Preble County.

The original action was brought by the defendant in error against

the plaintiff in error.

In the court below the defendant demurred to the petition on the

ground that it did not state sufficient facts, which demurrer was

overruled.

The cause was afterward tried to a jury, and resulted in a verdict

for the plaintiff.

A motion was made by defendant for judgment in its favor, not

withttanding the verdict, which motion was overruled.

A motion was also made by defendant for a new trial, which was

also overruled. Judgment was afterward rendered on the verdict in

favor of plaintiff.
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These several rulings and judgments are alleged to have been

erroneous.

Thomas Mtllikin, for plaintiff:

I. The petition does not state facts sufficient to constitute a cause

of action. It sets out an agreement "for insuring according to the

tenor and conditions of their printed policies," etc., but (here is no

recital of said conditions. The contract sued on, and set out, refers

to another contract which is not set out, but which contains terms

and conditions which form part of the contract sued on. And it is

utterly impossible to ascertain what would be the proper construction,

or legal effect of the contract, without also stating the tenor and con

ditions of their printed policies.

The contract set out in the petition recognizes that it is only a

temporary insurance, until a regular policy is issued from the office

of the company, and that it will become void if the risk is not

accepted.

The petition is silent as to whether the risk was accepted or not,

and whether a regular policy was ever issued. This being a condi

tion on the face of the contract, and upon which its very life depends,

there should be an averment that the risk was accepted, or at least

that it was not rejected, and that the company had not issued a regu

lar policy.

There is no averment, even in the most general terms, that Kelly

" performed all the conditions on his part," or that he did anything

except to make the application for insurance.

II. The court erred in overruling the motion of defendant to have

judgment rendered in its favor, upon the statements in the pleadings,

notwithstanding the verdict against the defendant. The code ex

pressly authorizes such motion. 2 S. & C. 1054, sec. 38i.

The second defense distinctly alleges that the issuing of the receipt

by the secretary, and the alteration thereof by Gunckel, was without

authority. The reply does not deny either of the allegations of this

defense.

The reply to the third defense concedes : That Kelly gave Gunckel

discretion as to what company to apply to, limited only to the com

panies he was agent for, and for that purpose he, before making an

actual request for insurance, signed an application for insurance, not

dated, or directed to any company, and delivered it to Gunckel. That

Gunckel delivered to plaintiff the policies in the German, Cooper,
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and Central companies, and that he surrendered the receipt. This

was after the fire.

It claims that the three policies were void, because the Dayton In

surance Company failed to notify the companies of other insurance.

That ho gave up tbe receipt, induced by defendant's acts to believe

that the three policies were binding.

It is manifest from these facts that Gunckel was Kelly's agent in

this matter, when the blank application was given him by Kelly, and

he was instructed to exercise his discretion as to the company. That

Kelly commenced his action upon an instrument which he had long

before surrendered. The arrangement by which the three policies

were exchanged for the receipt, it is not claimed was rescinded.

Kelly still holds the three polices. The excuse for bringing suit on

the receipt, instead of on the three policies, is not valid. The excuse

is, that the three policies are void, because the Dayton Insurance Com

pany did not give the German, Cooper, and Central companies notice

of Kelly's prior insurance.

It was not the duty of the Dayton Insurance Company to give such

notice.

In the action between Kelly and the Dayton Insurance Company,

the validity of these policies cannot be tried. Fire Ins. Dig., 416, sec.

90 ; David vs. Hartford Ins. Co., Supreme Court of Iowa, 1862 ; 51

Penn. St., 402 ; 16 Peters, 400 (cond.); 20 Barb., 635.

No fraud is alleged, and there is no offer to rescind. It follows

that Kelly i3 the owner of the three policies, and not the owner of

the receipt.

The fourth defense is, that it is one of the conditions of the com

pany's printed policies, that if there is prior insurance on the

property, " not notified to this company, and mentioned in or

indorsed upon this policy," the policy shall cease and be of no effect.

That Kelly had other prior insurance at the date of the applica

tion, and at the issuance and delivery of the receipt, which was not

notified to the company, not mentioned in his application, nor in

dorsed, nor requested to be indorsed, on any policy to be issued, nor

on any receipt.

The reply admits that there was other prior insurance at date of the

application, but says that plaintiff notified Gunckel, the agent of the

defendant, of the existence of such other insurance.

The fact is conceded, that the prior insurance was not mentioned

in, or indorsed on the application, or on the receipt, nor requested to

be so indorsed.
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Mere notice to Gunckel is not enough. The contract requires

that it shall be mentioned in or indorsed upon the policy, or the con

tract shall be void.

This is the unbroken current of authority in relation to prior in

surance. Harris vs. Ohio Ins. Co., 5 Ohio, 467 ; Carpenter vs. Prov

idence Ins. Co., 16 Peters (cond.,) 400 ; 19 Ohio, 149.

A verbal waiver of the condition is void. Contract of insurance

must be in writing. 12 Cush., 469 ; 36 Barb., 372 ; 16 Ohio, 148 ;

1 Phil. Ins., 483-4.

Mere knowledge of other insurance is of no avail, if not indorsed.

Forbes vs. Agawam Mutual Insurance Co., 9 Cush., 470.

The reason of the rule is stated with clearness and force in Hale

vs. Mechanics' Ins. Co., 6 Gray, 169 ; Couch vs. City Ins. Co., (Sup.

Ct. of Conn., 1871,) [1 Ins. Law Jour., 141 ;] Angel Fire Ins., 235, sec.

174 ; 4 Howard, TJ. S., 185.

The sixth defense and the reply thereto is in reference to subsequent

insurance, and raises the same question as the fourth defense.

The seventh defense recites : That its only power to make con

tracts of insurance is contained in the 9th section of its charter, which

provides that all contracts of insurance " shall be subscribed by its

president, or such other officer as may be designated for that purpose

by the board of directors, and attested by the secretary, and being so

subscribed and attested, shall be obligatory upon the company."

That the board never authorized any one but the president to sub

scribe such contract, and no one else had such authority. The

secretary had authority only to attest, when subscribed by the

president.

No reply was Sled to this answer, and it stands undefended. Angel

& Ames on Cor., 268, sec. 277 ; Couch and 'Wife vs. The City Fire

Ins. Co., Ins. Law Journal, Oct., 1871 ; Heart vs. Providence Ins. Co.,

2 Cranch, 127 ; 1 Phil. Ins., 9 ; 16 Ohio, 164 ; 19 Ohio, 149 ; Angel

Fire Ins., 503, sec. 457 ; 6 Duer, 13.

III. The Court of Common Pleas erred in overruling defendant's

motion for a new trial.

IV. The Court of Common Pleas erred in permitting to be read to

the jury the copy of a receipt, different from the one actually deliv

ered by Gunckel to Kelly, being the one without the erasure. This

was a material and fatal variance. The petition was not amended so

as to let in the altered receipt. It is true the plaintiff, in his reply,

ndmits the erasure and consequent variance, but the plaintiff's case
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must be made in his petition, not in his reply. Durbin ts. Fisk, 16

Ohio Stat., 533.

V. The court erred in charging the jury, that under the first and

seventh defense, if Young, as secretary, signed the contract, and if

C. F. Gunckel was the agent of the company, the contract would be

binding, though not signed by the president.

This charge assumed, in direct opposition to the 9th section of the

charter, that the secretary had power to bind the company by a con

tract of insurance, and that, too, without proof that he had been

clothed with such power by the charter-by-law resolution of the

board, acquiescence, or in any other way.

The presumption of law is that the secretary has no such power.

The party alleging such authority must prove it. 2 Phil. Ins., 524,

sec. 1872.

VI. The court erred in its charge in effect, that if Gunckel was

the company's agent, and made the alteration in the contract or re

ceipt without Kelly's knowedge, and before delivery, then the com

pany would be liable upon what remained of the contract.

Any agent, the court say in substance, may so act and bind the

company. This doctrine is unsupported by any authority. If he

could erase a material part of the contract, he might thereby change

its entire character.

VII. The court erred in charging that the company could au

thorize an agent to sign contracts, instead of the president, and that

is, if Hecker's letter was written with the company's knowledge, or

acquiescence, it was binding, and Gunckel was the agent for that

purpose.

But Gunckel was not agent to alter the blank contracts of insurance

signed and sent to him.

There was not a word of proof tending to show that the company

knew of, or acquiesced in, the writing of Hecker's letter.

VIII. The fifth charge throws upon the Dayton Insurance Com

pany the duty of notifying the German, Cooper and Central of other

insurance, taken by Kelly, without the qualification which should

have been given, that Gunckel, or the Dayton Insurance Company,

had notice of such prior insurance. This was error. The fact of

prior insurance was within Kelly's knowledge. It was his duty to

give the notice.

IX. The sixth charge, in substance, states that as to a contract of

insurance, dated December 5, notice of prior insurance (taken on the

27th of November) is sufficient, if given on the 18th of December,
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and before loss by fire ; also, that notice "of all the insurance" on

the 13th of December is sufficient as to insurance not issued till the

14th of December.

This charge puts at defiance the written agreement of the parties,

which requires that prior insurance Rhall be notified to the company,

and mentioned in or indorsed upon the policy.

The words in the printed policy requiring the notice of insurance to

be given " before any loss by fire occurs," refer exclusively to subse

quent insurance. The judge, in his charge, makes the words apply

also to prior insurance. This is a manifest error.

X The tenth charge is, in substance, that if Gunckel was agent of

company to receiye and forward applications for insurance, receive

premiums and issue certificates of insurance, then notice to him of

prior and subsequent insurance would satisfy the requirements of the

contract (in reference to the terms contained in defendant's policies)

before the issuing of the regular policy.

This charge is based on the idea that neither prior nor subsequent

insurance was required to be indorsed. No distinction is made be

tween notice of prior and subsequent insurance, nor as to the time

when the notice was given.

Will it be claimed that notice of prior insurance given after the

insurance contract was made would avail ?

Admitting that Gunckel was agent, for the purpose stated in the

charge, it does not follow that he was a general agent of the com

pany, so as to bind the company by notice to him of subsequent in

surance.

He exhausted his power, and performed his whole duty, when he

delivered the policy ; after that, notice of insurance could only be

given to the company.

Matthews, Ramsey & Matthews, for Defendant:

I. The demurrer to the plaintiff was rightly overruled.

It was not necessary that the petition should set out specifically

what the tenor and conditions of the printed policies are. The whole

of the contract is set out. It states that it is " binding on the Dayton

Insurance Company, of Dayton, Ohio, until a regular policy shall be

issued from the office of said company, or should the risk not be ac

cepted, and the above sum of money refunded to the applicant, then

this receipt is void," etc.

The petition does not, in terms, allege which, if either, of these alter
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natives happened ; but it does state that said agreement remained in

full force until the 7th day of January, 1868, when the loss occurred.

If it remained in force at that time, then the necessary implication

is, that nothing had previously occurred to defeat its operation.

It also alleges that the insured property was destroyed by fire,

"whereby there became due and payable to the plaintiff, from th«

defendant, the sum of five thousand dollars." This was sufficient, es

pecially after answer and after verdict. The code requires that

pleadings should be liberally construed. Erwin vs. Shaffer, 9 Ohio

St., 43 ; Bethel vs. Woodworth et al., 11 Ohio St., 393.

II. The second defense consisted, substantially, in allegations of a

want of authority in the officers and agents of the company signing

and issuing the contract sued upon, to bind the company thereby.

Though the reply does not deny this, what is more to the purpose,

the petition does.

The original reply denied all the allegations of the third defense.

The amendment to the reply states that the new policies were de

livered after the loss ; that they were void by reason of the failure of

the defendant, who undertook to procure them, to notify the com

panies who issued them of the existence of prior and subsequent in

surance on the property, and that the plaintiff accepted the said policies

and surrendered the original contract under the belief that the substi

tuted policies were valid, which belief was induced by the acts of

the defendant in procuring and delivering them.

It is urged that the defendant could be in no default in not giv

ing notice of prior and subsequent insurance, because it owed no

duty to the plaintiff. This is a mistake. It undertook to procure valid

insurance. Its duty then grew out of its undertaking. The consid

eration was the release of its own liability. Upon the facts, as they

might be shown under these pleadings, the defendant procured the

surrender of the original agreement, on which its liability had

become fixed, without any consideration. It is certainly not entitled

to judgment on that showing.

As to the question whether the invalidity of the substituted insur

ance, as between the plaintiff and defendant, can be shown, the

authorities cited by counsel for plaintiff in error show an entirely

different principle than that claimed by them. But whether so or not

the rule has no application here. The obligation assumed by the

defendant was to procure valid insurance. It is certainly competent

to show, in an action between these parties, in which the question is

whether that obligation has been performed or broken, that the de
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fendant has violated it, because the policies of insurance procured by

him are not valid.

Whether notice of prior insurance to the defendant's agent is notice

to the defendant, and whether that notice, without indorsement on

the instrument, avails, see May on Insurance, sec. 370, p. 449, and

cases there cited.

In regard to the seventh defense, we claim :

L That the answer merely amounts to a denial of the allegation

in the petition, that the company issued the contract sued on. It

consequently made an issue of fact, without further pleading, and its

allegations of fact, inconsistent with those contained in the petition—

such as that the company had authorized no one but the president

to sign contracts on its behalf—need no further denial. That allega

tion cannot, therefore, be taken to be true, until proved.

2. That the section of the charter quoted does not sustain the con

struction sought to be imposed on it. It is merely directory. It does

not, either in express terms or by any fair inference, forbid or pro

hibit the execution of contracts of insurance in any other mode, or

declare such to be void. May on Insurance, sec. 15, and cases cited,

and sec. 23 and note.

III. The motion for a new trial was properly overruled.

It cannot be denied that the secretary was authorized to appoint

agents, and confer upon them their authority.

The company held Gunckel out to the world clothed with the appar

ent authority to bind it, by the delivery of such contracts ; and that,

too, with an erasure of part, such as was made in this instance. The

plaintiff was justified in believing he was authorized to do so, for he

had no means of knowing but that the paper was in the precise form in

which it was when issued by the secretary. The appearance of authority

extended as well to the document erased as to the document entire.

That Gunckel acted as agent for the defendant in the transactions

out of which this controversy arose, admits of no serious question.

It is insisted that there was a variance between the pleading and

the proof, in that the copy of the contract stated in the petition, and

read to the jury, was the entire printed paper without the erasure.

But the variance, supposing that technically it could only have

been avoided by an amendment to the petition, instead of by way of

reply, is nevertheless not essential, nor was the defendant prejudiced

thereby.

The first four charges of the court relate to the authority of

Gunckel to bind the defendant, as its agent, by the delivery of the
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compact sued upon, and may be considered together. That there

was no error in these charges, we refer the court to May on Insur

ance, sec. 14, p. 14 ; Bulkeloy vs. The Derby Fishing Co., 2 Conn.,

254 : Fuller vs. Boston Mut. Fire Ins. Co., 4 Met., 200 ; Prince of

Wales Life and Etl. Ass. Co. vs. Harding, 1 E B. & E., 183 ; Trustees

of First Baptist Church vs. Brooklyn Fire Ins. Co., 19 N. Y., 309 ;

Sanborn vs. Fireman's Ins. Co., 16 Gray, 448 ; Am. Mut. Ins. Co. vs.

Union Mui Ins. Co., 19 How., (U. S.) 318 ; Union Mut. Ins. Co. vs.

Wilkinson, 13 Wall., 222, [1 Ins. Law Jour., 607.]

The fifth and ninth charges need no comment. The sixth and

seventh are necessarily connected. They relate to the defenses based

on the alleged want of notice of prior and subsequent insurance, and

want of indorsement thereof on the policy or contract sued on.

The written application for the insurance now sued upon was filled

up by Gunckel, and contained, among other interrogatories, the fol

lowing interrogatory : "Insurance—What amount is now insured on

the property? In what offices, (state particularly,) and on whose

account ? " To this the applicant made no answer.

This application was made out by Gunckel as agent of the com

pany, and not as the agent for the plaintiff. Union Mut. Ins. Co. vs.

Wilkinson, 13 Wall., 222, [1 Ins. Law Jour., 607.]

The plaintiff in error, having accepted the application with the

interrogatory above quoted unanswered, thereby waived notice of

prior insurance altogether, and was not afterward entitled to reqmre

. it. Lorillard Fire Ins. Co. vs. McCulloch, 21 Ohio St., 176.

An office which issues a subsequent policy will be presumed to have

notice of the prior one. Barnes vs. Union Ins. Co., 45 N. H., 21 ;

Horwitz vs. Equitable Ins. Co. , 40 Mo., 557.

And where both policies are negotiated through the same person,

who is agent for both companies, his knowledge is the knowledge oi

the company. Van Bories vs. United Life, etc., Ins. Co., 8 Bush.,

(Ky.) 133.

McIlvaine, J.

1. Did tho Court of Common Pleas err in overruling the demurrer

to the petition ?

The petition counted upon a written contract, of which the following

is a copy :

This is to certify, that the Dayton Insurance Company, of Duyton,

Ohio, have received from Joseph J. Kelly, by their agent, Charles F,
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Gunckel, the sum of eixty dollars, for insuring according to the tenor

and conditions of their printed policies, issued from their office, in

D.iyton, Ohio, from this date, 12 o'clock at noon, until March 5, 1868,

at 12 o'clock at noon, $5,000 in the following property : Hogs and pro

ducts of hogs, contained in his frame pork and slaughter-house, situate

in Campbelltown, Preble County, Ohio.

This receipt and agreement is binding on the Dayton Insurance

Company, of Dayton, Ohio, until a regular policy shall be issued

from the office of said company ; or should the risk not be accepted,

and the above sum of money refunded to the applicant, then this

receipt is void, and of no effect.

Signed by the secretary of the company.

J. R. Young, Secretary.

This is of no effect until countersigned by the agent, Charles F.

Gunckel. Dated at Middletown, Ohio, this 5th day of December,

1867. [Signed,] Charles F. Gcnckel, Agent.

The objections urged against the petition are, that it did not set

out the conditions contained in the " printed policies ;" that it did

not state whether or not the risk was accepted, or whether a regular

policy had been issued, and that it contained no averment of the

performance of conditions on the part of the plaintiff below.

If it were necessary to determine whether the facts stated in the pe

tition are sufficient to constitute a cause of action, we would probably

resolve the question in the negative. Section 138 of the code, however,

provides that the " court, in every stage of the action, must disregard

any error or defect which does not affect the substantial rights of

the adverse party : and no judgment shall be reversed or affected by

reason of such error or defect." Now, we are all agreed that the

defects in the petition, whatever they be, were supplied by averments

in the answer and reply : so that, upon the whole record, we find

that the defects in the petition did not affect any substantial right of

the defendant below. Thus, if the plaintiff should have averred in

the petition that a regular policy had not been issued, etc. , the want

of such averment was supplied by an allegation to that effect in the

auswer, which was not denied in the reply. And again : if the peti

tion was defective in not averring the performance of conditions pre

cedent, the defect was cured by the averment in the answer, that

such conditions (naming them) had not been performed by the

plaintiff, followed by averments in the reply, that they had been per
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formed, or that the performance had been waived by the defendant.

8 Ohio St., 293.

II. The overruling of defendant's motion for judgment in its favor

on the pleadings, notwithstanding the verdict, is assigned for error.

Several objections are made under this assignment, which will be

disposed of hereafter, when we come to consider the alleged errors

in the charge of the court, as given to the jury. In addition to

what has already been said, it will suffice in this connection to add

that the averments in the answer to the effect that the secretary of

tho defendant, and its soliciting agent, Gunckel, had no authority

from the company to make the contract sued upon, must be regarded

as a denial of the averment in the petition, that " the company agreed

to make such insurance." Where the only legal effect of matter

stated in an answer is a denial of facts stated in the petition, no

reply is necessary. Such an answer does not contain " allegations of

new matter constituting a defense," which must be taken as true

unless denied.

III. The refusal of the court to set aside the verdict and grant a

new trial is also assigned for error. Under this assignment three

general propositions are discussed : 1. That the verdict was not

sustained by sufficient evidence. 2, That incompetent evidence was

admitted. 3. That the court erred in its charge to the jury.

1. The following state of facts can fairly and reasonably be de

duced from the testimony, all of which is set out in the record.

J. R. Young, the secretary of the defendant below, (an incorporat

ed insurance company,) was authorized by the company to negotiate

contracts for insurance, to sign and issue certificates like the one sued

upon, to appoint agents to solicit risks, and to receive applications

for policies, and to authorize such agents to deliver to applicants for

policies the above-named certificates, and to collect premiums for in

surance. Charles F. Gunckel was appointed such agent by the sec

retary, and was supplied with certificates duly signed by the secre

tary, with authority to countersign, fill blanks, and to deliver the

same to applicants upon the receipt of premiums.

Gunckel was also agent for several other insurance companies,

among which were the Mtna, the Home of New York, and the Ha

milton.

About the 30th of November, 1867, Gunckel, being such agent,

solicited a risk from the plaintiff, and agreed with him to postpone

the payment of the premium for ninety days from the date of insur

ance ; and at the same time prepared an application for a policy,
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which contained the usual interrogations respecting the proposed

risk. The ninth interrogatory was as follows : " Insurance—What

amount is now insured on the property ? In what offices, (state par

ticularly,) and on whose account?" To this interrogatory there was

no answer given. The *act was, however, that the plaintiff had pre

viously obtained a policy from the Enterprise Insurance Company for

$2,000 on the same property. This application was signed by the

plaintiff, and delivered to Guuckel, with the understanding that upon

call by the plaintiff for insurance, Gunckel should address and for

ward the application to such company as he might select. On the

5th of Deoember following, the plaintiff, by letter to Gunckel, re

quested insurance to the amount of $5,000. Same day, upon receipt

of plaintiff's letter, Gunckel remitted to plaintiff a certificate signed

by Secretary Young, a copy of which is set out in the petition, hav

ing first, however, erased the words, " or should the risk not be ac

cepted, and the above sum of money refunded to applicant, then

this receipt is void and of no effect ;" and at same time forwarded

the plaintiff's application to the home office of the defendant, with

information that a certificate for insurance had been issued to the

plaintiff. The erasure by Gunckel was without authority from de

fendant. The plaintiff, however, received the certificate in good faith,

and without any knowledge of the circumstances of the erasure.

Upon the receipt of tho plaintiff's application at the home office of

the defendant, the officers in charge procured from the German Insur

ance Company a policy in favor of the plaintiff for $2,000, from tho

Cooper Insurance company a like policy for $2,000, and from the

Central Company one for $1,000, and forwarded the same to Gunckel

to be delivered to the plaintiff in lieu of their own policy for $5,000.

Each of these policies contained a condition that "if the assured shall

have or shall hereafter make any other insurance on the property

hereby insured, without the consent of this company written hereon,"

then this policy shall be void. At the time the German, Cooper and

Central companies delivered the policies to tho defendant, they re

spectively charged the defendant with the amount of premium there

on, and the defendant charged Gunckel with the amount of premium

on the plaintiff's risk.

The printed policies of the defendant, referred to in the instru

ment upon which the suit was brought, contained the following con

ditions :

"Provided, further, that in case the assured shall have already

any other insurance against loss by fire, on the property hereby in
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surer!, not notified to this company, and mentioned in or indorsed

upon this policy, or if the said assured, or his assigns, shall hereafter

effect any insurance on the same , property, and shall not, with all

reasonable diligence, and before any loss by fire occurs, give notice

thereof to this company, and have same indorsed on this policy, or

otherwise acknowledged by them in writing, this policy shall cease

and be of no effect."

And also a further condition that " no insurance shall be consid

ered as binding until the actual payment of the premium."

On the 13th of same month the plaintiff made application by letter

to Gunckel for further insurance, on the same description of property,

to the amount of $10,000 ; and at same time informed him that he

(plaintiff ) had obtained other insurance on same property, from the

agency of Landis & Son, to the amount of $13,000, including $7,000

applied for on that day. The amount of insurance thus notified to

Ounckel included also the policy .for $2,000 from the Enterprise com

pany, which had been obtained before the execution of the instru

ment sued on. On the next day, December 14th, Gunckel indorsed

on the policies then in his hands, from the German, Cooper and Cen

tral companies, the amount of insurance in other companies, which

was thus notified to him.

Neither the German, the Cooper, nor the Central company assent

ed to or wus notified ,of any insurance on the property effected by

plaintiff after the date of their respective policies.

On the 18th day of same month, the property insured was de

stroyed by fire ; and on the next day Gunckel, having full knowledge

of the loss, delivered the German, Cooper and Central policies to the

plaintiff, who, in consideration thereof, and in the belief that they

were valid and binding policies upon the companies by whom they

had been issued, surrendered the instrument sued on to Gunckel, to

be canceled, and at the same time executed to Gunckel his note for

the amount of the insurance premium, as per agreement. This note

was afterward paid, and the payment accounted for by Gunckel. The

loss was notified to the companies interested, including the German,

Cooper and Central, and proof thereof duly made. The German,

Cooper and Central companies repudiated the plaintiff's claim, on

the ground that their policies were avoided by reason of subsequent

insurance, without notice to them, and without their consent. Proof

of loss was afterward, and about three months after the fire, made as

against the defendant.

Tf our view of the law governing this case (as hereinafter stated)
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be correct, the foregoing statement of facts is sufficient to sustain

the verdict.

2. Did the court err in admitting incompetent testimony ? The

testimony objected to was a copy of the instrument set out in the

petition. Neither the instrument, as set out in the petition, nor the

copy offered in evidence, manifested the erasure, which, according to

the averments in the answer and the admissions in the reply, had

been made by Gunckel before it was delivered to the plaintiff. The

objection, as wo understand it, is, that the paper offered in evidence,

though a copy of the instrument as set out in the petition, did not

support the plaintiff's case as it was finally made by the pleadings.

We do not perceive how the plaintiff was prejudiced by the sup

posed variance. The instrument, as it existed before the alteration

by Gunckel, was shown and admitted to be as set out in the petition.

Nor was there any controversy as to its altered condition at the time of

delivery. Hence no proof in relation to its condition or terms,

either before or after alteration, was necessary ; nor could the intro

duction of a copy of the paper as it was before or as it was after the

alteration, prejudice the defendant. The court might have ordered

the petition to be amended so as to state the contract as it was not

only proved, but admitted to be, yet the failure to do so.was not

error for which the judgment should be disturbed.

It is also claimed that the court erred in permitting the plaintiff to

prove that the policies issued by the German, Cooper, and Central com

panies were void by reason of subsequent insurance without their as

sent. The defendant had set up as matter of defense, that the plaintiff

had released and surrendered the obligation sued on. The reply in sub

stance was, that the supposed release was made solely in consideration

of these policies ; that the policies, at the time they were delivered to

him, were in fact worthless and void, and therefore there was no

consideration for the supposed release.

The ground of objection as stated is, that these policies were valid

on their face, and there being no allegation of fraud, and no offer to

return the policies to the defendant, the plaintiff, as against the de

fendant in tins action, should not have been permitted to show them

to be worthless. We think otherwise. At the time the plaintiff sur

rendered the certificate the liability of the defendant thereon had be

come fixed. The loss by fire had occurred, and unless the surrender

and release were supported by a valuable consideration the plaintiff

ought not to have been bound thereby. The underwriters themselves

had avoided their policies by insisting upon the condition as to no
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tite, and assent to subsequent insurance. It was not necessary that

the plaintiff should have returned or offered to return the policies.

If they were in fact and in law worthless and void, as against the

underwriters, the defendant sustained no injury by reason of the

plaintiff 's failure to return thetn.

Another question made in the case may as well be considered in

this connection. The German, Cooper, and Central companies avoid

ed their policies for want of notice of and assent to subsequent in

surance. Whose duty was it to give them notice and obtain their

consent? The plaintiff, at that time, had no contract relation with

these companies, nor had he any knowledge that these policies had

been issued. He was content with the defendant's contract for in

surance. When he desired additional insurance he notified the de

fendant's agent, in whose possession these policies were. The agent

consented to the insurance by indorsing it on the policies. But this

did not answer the condition. The agent, we think, under the cir

cumstances, was authorized to act for his principal, the defendant,

but could not bind the underwriters. If the defendant still desired

to substitute these policies for its own undertaking, it was its duty

to obtain from the German, Cooper, and Central companies their

assent to the proposed additional insurance.

IV. Did the court err in its instructions to the jury ?

' 1. The court instructed the jury, among other things, as follows :

" In regard to the issues made by the first and seventh defenses,

if it was proved that the contract upon which suit was brought was

signed by J. It. Young, as secretary of the defendant, and if Charles

F. Gunckel was agent of the defendant, the contract would have the

effect of binding the company, though not signed by the president of

the company."

The defenses referred to were based on the provisions of defend

ant's charter, the ninth section of which provides as follows, (49 Ohio

L., 191 :) " That all policies or contracts of insurance that may be

made or entered into by said company may be made either under or

without the seal thereof, and shall be subscribed by the president, or

by such other officer as may be designated for that purpose by the

board of directors, and attested by the secretary ; and being so sub

scribed and attested, shall be obligatory upon said company accord

ing to the tenor, intent and meaning of this act, and of such policies

or contracts."

This charge assumed, as was averred in the answer and not denied

in the reply, that the contract sued on was not subscribed by tho
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president, and that the secretary had not been designated by the

board of directors as an officer for the purpose of subscribing " poli

cies or contracts of insurance," as required by the ninth section.

It must be admitted that the charter gave to the company all the

powers that it possessed. It undoubtedly gave the power to make con

tracts of insurance, and the ninth section prescribed a form for the

preservation of the evidence of its contracts, which is made obligato

ry on the company. If this form constitutes the only mode by which

the company can obligate itself, of course any other mode would no

more create a binding contract of insurance than if the corporation

had never existed.

The question therefore arises, is the form thus prescribed the only

one in which the defendant can enter into a binding contract of insur

ance ? It will be observed that the ninth section does not, in tolidem

verbis, confer upon the company the power to make contracts of in

surance. If there were no express grant of such power to be found

elsewhere in the charter, I admit that it would be implied from the

provisions of this section ; and in that case, the form therein prescribed

would be exclusive. But if the grant of power to contract be found

elsewhere in the charter, then our inquiry will be confined to the ques

tion, whether the form prescribed in the ninth section was intended

as a limitation upon the power to contract, or merely as prescribing

the manner of executing its policies.

Insurance against fire was the sole object and purpose for which

the defendant was incorporated. And the first section of its charter

declares that it shall be capable " generally to do and perform all

things relative to the object of the association." This grant is cer

tainly broad enough to confer the power to make contracts relative to

insurance—power to negotiate and agree upon all the terms and con

ditions of the risk. Indeed, the very terms of the ninth section seem

to imply that negotiations have ended in a complete contract before

the execution of tne formal instrument is required. Having' found in

the first section of the charter a grant of power to contract for in

surance, we do not feel authorized to so construe the ninth section ns

to render null and of no effect all contracts made within the scope of

the power there conferred, unless and until the president or other

designated officer has subscribed the " policy or contract of insurance."

On the other hand we feel justified in holding that the terms, " poli

cies or contracts of insurance," as here used, were intended to embrace

the final instruments—such as are technically called policies of insur
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ance, and do not include intermediary contracts of insurance, or

contracts for policies.

2. The court further charged, " That, if the jury find that Gunckel

was the agent of the defendant, and that he made the alteration in

the receipt or contract before it was delivered to Kelly, and that he

did not do so by Kelly's procurement or assent or knowledge, then

the alteration does not affect the liability of the defendant, but would

be liable upon what remained of the contract."

We find no error in this instruction. The testimony shows that

the secretary of the company was authorized to negotiate contracts

for insurance, and also to appoint agents to solicit applications, etc.

It also shows that the secretary had supplied Gunckel, as agent of the

company, with these receipts or certificates, duly signed by himself,

with authority to deliver them to applicants. We think the company,

therefore, and not the applicant, should bear the consequences of

Gunckel's erasure, although he was acting in violation of his duty to

the company in making it.

The company held Gunckel out to the world clothed with the

apparent authority to bind it, by the delivery of such contracts ; and

that, too, with an erasure of part, such as made in this instance. The

plaintiff was justified in believing he was authorized to do so, for he

had no means of knowing but that the paper was in the precise form

in which it was when issued by the secretary. The appearance of

authority extended as well to the document erased, as to the docu

ment entire.

3. The court instructed the jury in relation to the condition in the

contract concerning other insurance as follows :

" That, even if the jury should find that Kelly did not notify

Gunckel of the insurance in the Enterprise company of November

27th, 1867, on or before the 5th day of December, A. D. 1867, yet

if he wrote to Gunckel on the 13th December, informing him of all

the insurance, and Gunckel was the agent of the defendant, that such

notice, if received before the loss, would be a good compliance upou

the part of Kelly, with his obligation to give notice to the company

of all other insurance, and that it would be sufficient as to the Enter

prise insurance, and sufficient as to the $7,000 applied for on that

day to Landis & Son, although such $7,000 was not issued until the

14th of December.

" That it was not necessary that any indorsement of either prior

,or subsequent insurance should be made upon the contract sued upon -

or recited in the same."
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If, under the contract, the plaint iff was required to give notice of

prior insurance, we doubt whether this instruction, in so far as it

relates to that subject, could be sustained. The contract was for in

surance according to the " tenor and conditions of the printed

policies" of the defendant. The conditions, in relation to other in

surance contained in the printed policy, were as follows :

" Provided, further, that in case the assured shall have already any

other insurance against loss by fire, on the property hereby insured,

not notified to this company, and mentioned in or indorsed upon this

policy, or if the said assured, or his assigns, shall hereafter effect any

insurance on the same property, and shall not, with all reasonable

diligence, and before any loss by fire occurs, give notice thereof to

thin company, and have same indorsed on this policy, or otherwise

acknowledged by them in writing, this policy shall cease and be of

no effect."

A fair and reasonable construction of this contract would require

notice of prior insurance to be given at the time of making applica

tion for insurance. The object of notice is to enable the insurer to

act prudently and intelligently in relation to the risk ; yet, notwith

standing the reference to the condition in the printed policy, it was

competent for the defendant to waive the condition, and we think it

was waived, in so far as it related to the notice of prior insurance. The

risk was taken upon an application which formed part of the contract.

The interrogatory in the application for insurance, in relation to

prior insurance, was not answered. The acceptance of the risk upon

such an application is a waiver of any notice which a truthful an

swer to the interrogatory would have disclosed. 21 Ohio St., 176 ; 6

Gray, 85.

As to notice of subsequent insurance, the charge of the court was

right. Notice to Gunckel was notice to the defendant. We are not

prepared to say that the notice to Gunckel would have been sufficient,

if he had been the agent of the defendant merely for the purpose of

soliciting applications and collecting premiums. Confessedly his

authority in relation to this risk was much more extensive. He was,

in fact, intrusted with the German, Cooper, and Central policies, for

the purpose of delivering them, in lieu of the defendant's own policy,

and lifting the instrument sued on. Had he been intrusted with a

policy of the defendant, for delivery, in performance of the contract,

there can be no doubt that notice to him and indorsement by him of

subsequent insurance thereon would hare bound the company. He,

in fact, indorsed the subsequent insurance upon the policies in his
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possession, and, in our opinion, he thereby assented, as the agent of

defendant, to all the subsequent insurance of which he had notice.

We also think the court below was right in charging the jury

" that it was not necessary that any indorsement of either prior or

subsequent insurance should be made upon the contract sued upon, or

recited in the same." The parties contemplated and contracted for a

" regular policy," but the instrument sued on is not such policy. We

understand, as did the court below, that the meaning of the parties

was, that prior, as well as subsequent insurance, should be mentioned

in or indorsed upon the regular policy, when or after it should be

issued. Such recitals or indorsements would be a full compliance

with the contract in this respect. No such policy having been issued,

there was no failure to comply with this condition.

The court also instructed the jury, " that, if the company charged

the amount of the premium to Gunckel, and Gunckel received the

note of Kelly for the same, which was subsequently paid, that was a

good and sufficient compliance with the contract upon Kelly's part,

and the contract is binding, although said note was not given until

after the fire."

The facts assumed in this charge, in connection with the fact

admitted in the defendant's answer, viz., that Gunckel was the agent

of the company, " to solicit applications and to collect premiums,

when insurance was effected," amount to a waiver of the condition iu

their "printed policies," " that no insurance, whether original or con--

tinued, shall be considered as binding until the actual payment of the

premium." It is very doubtful whether such condition, in the policy

contracted for, attaches to a contract for intermediary insurance, (10

Bow., 83 ;) but whether it does or not, the charging of the premium

to such agent, and the agent's agreement to give time for its pay

ment, and the subsequent payment to the company, constitute a

waiver of pre-payment.

Judgment affirmed.

Day, C. J., White and Bex, JJ., concurring. Welch, J., not sitting.
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UNITED STATES CIRCUIT COURT,

WESTERN DISTRICT OF MICHIGAN.

October Teem, 1874.

CLARK W. UPTON, as Assignee, etc.,

us.

SAMUEL D. JACKSON.*

The plaintiff, assignee in bankruptcy, sned the defendant stockh lder to recovei

unpaid stock.

Held, that if the original charter was transferred by directors without authority of

stockholders, the transfer would be invalid, and the transferees would take

nothing. But if the shareholders subsequently participated as stockholders in

the business of the company under a new management, or silently allowed the

scheme to be carried out without objection, they were estopped from denying

the validity of the transfer.

Where the charter originally limited the amount of stock, but subsequent legisla

tion authorized its increase on compliance with certain conditions, and parties,

claiming the right to do so, complied with the conditions and issued addi

tional stock, there, as between the purchasers or holders and the corporation or

its creditors, the former are estopped from denying the validity of the pro

ceeding to increase the stock, or the validity of the stock issued.

Parties induced to purchase such stock through fraud or misrepresentation, may

repudiate their purchase and be relieved of their liability, provided they act

promptly, and are guilty of no laches, but after payment of repeated assess

ments, or participation in person or by proxy in stockholders' meetings, and

continuing to hold stock for a year or more, and until the company's insol

vency, it will be too late to set up misrepresentation or fraud.

Where only twenty per cent, of the increased stock had been paid in , and the

company passed a resolution declaring the remaining eighty per cent. non-as

sessable, and the words "nan-assessable" are printed across the certificate of

stock, Held, that the stockholders or directors had no power to limit or exempt

the stockholders from liability, as against creditors.

The assignee in bankruptcy represents the interests of creditors as well as the

bankrupt, and can recover, so far as touches the validity of the stock, as if

acting solely in the interest of the creditors.

Hughes, O'Brien & Smiley, for the Plaintiff.

J. 'W. Champlin and L. D. Nobris, for the Defendant.

* Charge delivered December 17th, 1971,
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Withy, J.

Gentlemen of the jury : This suit is said to be a test case upon the

law and fact for a large number of cases pending in this court, brought

by the plaintiff as assignee in bankruptcy of the Great Western

Insurance Company, of Chicago, to recover from alleged stockholders

the unpaid stock held by them in that now bankrupt corporation.

The ability with which it has been tried by the learned counsel must

satisfy all parties concerned that their rights and interests have been

placed before the court and jury in the fullest measure. Evidence

has been put in under objections to its admissibility, subject to such

rulings as the court should deem necessary in its instructions to the

jury, and I shall further on inform you upon what basis you are to

place your finding.

The Great Western Insurance Company was chartered by the

legislature of Illinois in 1857, organized in 1859 with an authorized

capital of $500,000, and a subscribed capital of $100,000. From its

organization up to some time in I860 the company transacted the

business of fire insurance, having its office in Chicago. In 1860 its

capital was impaired by losses and the company ceased to do business.

In 1869 the legislature of Illinois passed a general insurance law,

which among other things authorized existing insurance companies

to increase their capital stock, by amendment of their charters and

conforming to certain requirements. With a view to bring this com

pany within the provisions of that law, certain parties sought to

acquire control of its charter. To show what was done, the plaintiff

has.introduced evidence tending to prove that some of the holders of

the original stock transferred their stock to two or three of their

associates, and these, as directors of the company, made a transfer of

the charter to new parties, and thereupon stock in addition to the

original $100,000 was issued under the charter which permitted $500,-

000 capital.

An attempt was then made under the law of 1869, by those exer

cising control, to effect an authorized increase of capital up to

$5,000,000. To prove what was done in that behalf, documents

properly authenticated under the great seal of the State of Illinois

have been put in evidence, being a consent by stockholders to such

increase ; a copy of the charter as amended, with a declaration of a

desire to amend ; a certificate of conformity by the attorney general

of the State, and one by the auditor of public accounts as to the con

dition of the capital, etc. There is evidence that the company, thus
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reorganized, opened an office in Chicago and transacted the business of

fire insurance, issuing a large number of polices from July, 1870, up

to the time of the great fire in Chicago, October 8th and 9th, 1871 ;

that stock was issued and sold up to about one million dollars ; that

defendant, a resident of Grand Rapids, Michigan, purchased from an

agent of the company, on the 25th day of November, 1870, one thou

sand dollars of the new stock ; that he paid twenty per cent, assessed

thereon, and received a certificate for one thousand dollars, across

which was printed the word " non-assessable." After the time of the

Chicago fire ho paid ten per cent, additional on his stock, and before

aware of the insolvent and bankrupt condition of the company.

There is also evidence that the company, while so transacting busi

ness, caused circulars in pamphlet form to be printed and distributed,

representing from time to time the authorized capital, the amount

subscribed, the amount paid in, and the names of stockholders and

officers. Its policies also contained statements of the actual capital

and names of the officers. Defendant continued to hold bis stock

certificate from the time of its issue, in May, 1870, to the time of this

trial, pending which he offered to surrender it. There is evidence of

stockholders' and directors' meetings being held, and that owing to

the Chicago fire in 1871, the company became largely involved upon

its policies. In January, 1872, a creditor commenced proceedings in

bankruptcy, and in February the corporation was adjudicated bank

rupt by the United States District Court at Chicago. Plaintiff was

appointed assignee, and received conveyance of the property and

assets of the company. Such proceedings were thereafter had, that

the bankrupt court made a call upon all stockholders for payment of

their unpaid stock, of which due notice was given, and a personal

demand was made upon defendant. He refused, and this suit is

brought to enforce collection.

On the other hand, defendant has introduced evidence attacking

the proceedings to reorganize the company in 1870, and to show

want of authority to issue the stock sold to defendant. It is, that the

holders of the original stock never parted with their stock, never by

vote or otherwise authorized an increase of stock, and never author

ized a transfer of the chartered rights of the company. There is also

evidence tending to show that tho required assent to an increase of

stock was not signed by enough of the stockholders, that it was in

part signed by persons owning no stock and by persons holding void

btock, and that many of the names signed to the document consent

ing to an increase of stock were forgeries.
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I deem it unnecessary to make further reference to the testimony ;

enough has been stated to indicate the material questions arising,

and upon which instructions and rulings are required.

Substantially, the defense urge that the proceedings to reorganize

the company and increase the stock were without right or authority

of law, and were fraudulent and void ; that the directors could not

transfer the charter and rights of stockholders without authority

from the shareholders ; and it is urged the latter never gave.such

authority ; again, that the stockholders never by vote or otherwise

consented to an increase of stock, and that the paper filed in the

office of the auditor of public accounts was not signed by sharehold

ers, but was false and forged as to many of the names appearing

thereon, and therefore that the stock issued and sold to defendant

was void.

Assuming that the transfer of the charter was made by directors

without authority of stockholders, the rule would be against the va

lidity of the transfer, and the transferees would take nothing thereby.

But there is evidence tending to show that the shareholders acqui

esced subsequently in the transfer by the directors, by acting as

stockholders in meetings held under the reorganization or new man

agement, and that some of them held office, purchased of the in

creased stock, and participated in various ways in the business of the

company. I instruct the jury that such participation would amount

to acquiescence on the part of such stockholders, and be a ratifica

tion of the action of the directors, which would 4estop the sharehold

ers from denying the validity of the transfer. Those stockholders,

if any, who remained silent and allowed the proceedings to go for

ward, and the scheme to be foisted upon the public without objection,

permitting the company to be held out as authorized to issue poli

cies, increase its capital, and deal with the public, would be equally

estopped.

The charter of this corporation, as originally granted, limited its

capital stock to $500,000. The rule of law is, that in the absence of

further legislative sanction, any stock issued in excess of the $500,-

000 would be unauthorized and void. But when the legislature in

1869 granted authority to existing insurance companies to increase

their stock upon taking certain proceedings,, and persons acting un

der color of authority took proceedings and attempted compliance

with the law, and in pursuance of those proceedings actually issued

additional stock, claiming to have obtained the right so to do, ob

tained control of the corporation's affairs and launched its new
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scheme—then, as between the purchasers and holders of such new

stock, and the corporation or its creditors, the shareholders are es

topped from denying the regularity of the proceedings to increase

the stock, and from denying the validity of the stock so issued. If

through misrepresentation and fraud any one is induced to subscribe

for or purchase of such stock, he may repudiate the stock and be

relieved of his relation of stockholder, provided he does so promptly

and uses reasonable diligence in measures to that end. But it will

be too late to set up the misrepresentation and fraud after he has

paid repeated assessments, participated in person or by proxy in the

meetings of stockholders, and continued to hold his stock for a year

or more, and until the company has by reason of losses become in

solvent, and creditors seek to have its assets applied to the payment

of their claims.

For the purposes of this suit, prosecuted by the assignee in bank

ruptcy of the corporation against a holder of the increased stock, and

therefore brought in behalf and for the interest of creditors as well

as the bankrupt company, I hold that there was legislative authority

to reorganize and increase the stock of the Great Western Insurance

Company, and that the documentary evidence, put into the case by

plaintiff, of authenticated copies of papers in the office of the auditor

of public accounts of Illinois, are legally sufficient to establish the

right and authority to issue the increased stock. The documentary

evidence, taken in connection with proof of user under the charter

as amended, such as the opening and keeping of an office, the actual

issue and sale of stock to the amount of a million dollars, more or

less, and the transaction of business for about a year and a half, not

only constitutes prima facie evidence of the existence of the corpora

tion under the amended charter with power to increase and dispose

of the capital stock, but concludes all stockholders who, by contin

ued silence or participation in its affairs as stockholders or officers,

permitted the company to palm itself off on the public as a corpora

tion entitled to the exercise of such power and rights. The alleged

false, irregular, and defective proceedings in launching the new en

terprise could have been inquired into by the State ; but such stock

holders will not be allowed to question the proceedings as against the

rights of creditors. The practical effect of the rulings I have given

would be to exclude much of defendant's evidence. These rulings

have not been made so much for the purpose of instructing the jury

as to decide the questions raised at the bar, and so ably argued.

Gentlemen of the jury : the instructions which will form the basis
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of your verdict are brief, and I now invite your attention to them. If

you find that defendant, on or about November 25th, 1870, became the

holder, by purchase or otherwise, of one thousand dollars of the stock

of the Great Western Insurance Company, and continued to hold and

own the same up to the time of the insolvency and bankruptcy of the

company, in February, 1872, and during that time paid thirty per

cent, thereof assessed by the company, and acted in person or by

proxy at a stockholders' meeting ; and if you find the company

during all that time, or up to its actual insolvency, was doing busi

ness as an insurance company, issued stock and policies, and kept

an office, and advertised itself by pamphlets and circulars represent

ing and holding itself out to the public as a corporation authorized

to do a fire insurance business, with an authorized capital of $500,-

000, a subscribed capital of one million dollars, or about that,

the amount thereof paid in, and giving the names of stockholders

and officers, then I instruct you defendant is estopped from denying

the validity ot the stock held by him, and is liable to plaintiff for

the amount thereof unpaid, with interest at six per cent, from Au

gust 22nd, 1872.

There is printed across defendant's certificate of stock the words

" non-assessable." Twenty per cent, had been paid v/hna it was

issued, hence the remaining eighty per cent, was represented as

non-assessable. Evidence is in the case showing that the company

passed a resolution declaring eighty per cent, of all the new or in

creased stock non-assessable.

I instruct you that the directors and stockholders had no power

to exempt stockholders from liability, or to limit their liability within

the full amount of the stock held as against creditors of tho corpor

ation. The capital stock was held out as, and did represent part of,

the assets of the company, upon the faith of which the public did

business with it. The stock issued represented capital. Whatever

was not paid was subject to be called for if necessary to meet liabili

ties.

The plaintiff, as I have said, sues as well in the interest of credit

ors as of the bankrupt, and no defense can be set up against his

right of recovery which could not be set up if the suit was solely in

tho interest of creditors, so far as touches the validity of the stock in

question. Under these brief instructions I submit the cose to the

jury.
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SUPREME COUBT OF TENNESSEE.

December Teem, 1872.

PLANTERS' INSURANCE COMPANY

vs.

R. P. SORRELLS*

It does not avoid the policy, that a house insured as a dwelling is, oi was after the

insurance, occupied as a boarding-house. The insured may not alter the use

in such manner as to enhance the risk, but the burden of proof is on the com

pany to show such increase of risk.

An answer of the insured in the application that his title was that of "fee simple,"

and unincumbered, while it was only a leasehold, incumbered by a claim of

$200, avoids the policy unless the insured is relieved of the consequences by

other considerations. But the insured is relieved of these consequences if he

disclosed freely and fully the nature of the title to the agent, and the latter

inserted the false answers in the application.

Absolute ownership of the building insured is as great an interest in the subject

of insurance as is expressed by " fee simple."

Deaderick, J.

In December, 1867, plaintiff in error insured R. B. SorreUs against

loss or damage by fire to the amount of $2,000 in the aggregate, on

a dwelling-house valued at $850, a one story building used as a bar

room and valued at $400, furniture valued at $100, and several other

articles of personalty at different and distinct valuations.

All the property insured, except $50 to $75 of the personalty, was

destroyed by fire on the 28th of March, 1868. The company refusing

to pay the losses, Sorrells brought suit in the Circuit Court of

Davidson County, and obtained judgment, from which the company

have appealed in error to this court. A reversal of the judgment is

asked in this court, upon several grounds.

, First—It appears that in the application for insurance, it was stated

* From the official transcript by Hon. J. O. Fierce, published In the Wetter* Inntramee Review.

See similar points discussed in the case of Cheek et sX vs. Columbia Fire Ins. Co., ante, p. 106.
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that one of the insured buildings was occupied by the applicant as a

" dwelling, meat-store and shoe-shop," when upon proof of loss it is

shown that W. H. Sorrells, a brother of the assured, occupied the

dwelling as a boardiug-house.

It does not avoid the policy of insurance that a house insured as a

dwelling house is, or was after the insurance, occupied as a boarding-

house. Parsons Mer. Law, 503, note 1.

While the assured may not change or alter the use of the building

in such manner as to enhance the risk of the insurer, we cannot see

that the change of occupants could increase the risk, and if there be

an increase of risk by a change of the circumstances disclosed in the

application, the burden of proof is on the insurer to show such

increased risk. Fland. on Ins., 232, 236, and note 3.

It is further insisted that the insured, to the question in his appli

cation, " What is your title ?" answered, " Fee simple ;" and in answer

to the question, '' Is your property incumbered, by what and to what

amount ?" replied, " No ;" whereas, in fact, the applicant had a lease

hold title only, and not a fee simple in the soil upon which the build

ings were erected, and they were incumbered by a claim of one

Hamilton to the amount of $200.

The facts are as alleged, and avoid the policy, unless Sorrells is

relieved from the consequence of these untrue answers for the reasons

set up by him.

These reasons are, that he is not responsible for the insertion in the

application of the false answers to the questions, but they were put

in by the agent of the company, although he disclosed to him freely

and truly the nature of the title by which he held the premises, and

the amount and character of the incumbrance upon them.

But it is insisted for the company, that conceding that the disclos

ures were made as claimed to have been made, that it is not admis

sible to show the fact by parol evidence in contradiction of the written

answers in the application, where such answers are made warranties,

as they are claimed to be in this case. This proposition seems to be

fully sustained by the authority referred to in support of it. Fland.

on Ins., 92.

On the other hand, there are well considered cases which hold that

where the answers are incorrectly written down by the agent of the

company, when the facts are truly stated by the insured, that the

company shall not be relieved of liability because of the blunders or

mistakes of its agents ; and " that to allow the company under such

circumstances to avoid their contract on account of a mistake into



1875.] 197Planters' Ins. Co. vs. Sorrells,

which they themselves had led the plaintiffs, would be to allow them

to take advantage of their own wrong." Fland. on Ins., 101.

In the case of the Union Mutual Insurance Company vs. Wilkinson,

reported 13 Wallace, 222, [1 Ins. Law Jour., 607,] the Supreme Court

of the United States holds that the company is bound by the acts of

its agents, and when an agent makes out the application for insurance,

and inserts in it representations that are untrue, without the assent

of the assured, it was the act of the company, and not the act of the

assured, although signed by him, does not invalidate the policy, and

that parol testimony may be heard to show that the answers were '

thus Written by the agent.

The court says that to allow verbal testimony to show these facts

does not contradict the written contract, though the application is

signed by the party. It goes upon the idea that the writing was not

the assured's statement, and that the company are estopped to set up

that it is the representation of the assured.

This holding was in the case of a " mutual insurance company," and

in which it was stated by counsel for plaintiff in error that " all the

statements in the application are express warranties ;" and it was

argued in that case, as in this, that the warranty was a part of the

contract, that the matter was such as it was represented to be, and

could not at law be contradicted by parol evidence, but might be re

formed in equity.

The court further said in that case, that for the insurer to insist

that the policy is void because of these representations contained in

it, and which were inserted by him or his agent, knowing they were

not the representations of the insured, would be an act of bad faith

and gross injustice.

Sorrells, the plaintiff below, was examined as a witness on the trial,

and stated that he disclosed fully all the facts in relation to his title

to the property insured, which was a lease of the land having more

than a year to run, with the privilege to remove all the erections

thereon at the expiration of his lease. That he was ignorant of the

meaning of the term "fee simple," and of the business of insurance,

and that all the writing was done by Farrar, the agent, and he tola

him of the claim of $200 Hamilton held on the property.

The brother of the insured also testified, corroborating the testimony

of the insured as to his disclosures of the character of his title to the

j land and improvements, and the incumbrance of $200 due Hamilton.

Farrar contradicted these witnesses, and their testimony was before

the jury upon a proper charge of the court.
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The plaintiff below was the absolute owner of the building insured,

nnd the term fee simple expresses no higher or greater interest in

:he subjects of insurance than he held.

The court charged the jury that the plaintiff might recover under

this policy for a part of the property, if not entitled to recover for all.

It is sufficient to say as to this, that if erroneous, which we do not

hold, it is an error that has not prejudiced plaintiffs in error, as the

jury have found that the plaintiff below was entitled to recover for all,

and where the charge is erroneous, if it has not injured the party

complaining of it, it constitutes no ground for reversal.

Upon the whole we think there is no error in the record for which

the judgment should be reversed, and affirm it.

UNITED STATES CIRCUIT COURT.

DISTRICT OF IOWA.

Mai Term, 1874.

B. P. ALLISON

us.

PHENIX INS. CO., op Brooklyn.

Defendant issued a policy insuring $2,000 on plaintiff's stock of goods, and $200

on bis household goods and furniture, in one building. The whole was subse

quently transferred to another town, in accordance with a permission indorsed

on the policy. The policy provided, " If any other insurance has been or shall

hereafter be made upon the said proporty, and not consented to by this company

in writing hereon, this policy shall be null and void." Subsequent to the

transfer, plaintiff obtained insuranoe in another company as follows : $500 on

the building, $200 on household furniture, and $75 on his general library

therein. This policy provided, "that any other insurance on the property

hereby insured, or any part thereof, not notified to the company, should avoid

the policy." Neither company had notice of other insurance. The application

to the second company stated that there was " no other insurance on the house

hold furniture."

Held, that the second policy, so for as respects the furniture, did not constitute

additional insurance within the meaning of the condition in the prior policy.
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The decision in Carpenter vs. Providence Ins. Co., 16 Pet., 495, whose sound

ness has been criticised, would make the second policy void if not ratified,

but does not establish that the second policy is to be considered in all respects

valid unless avoided by the company before the loss.

The authorities are conflicting whether if the second policy had been valid as

respects furniture, it would have avoided the first as to the goods, but it is

unnecessary to decide this question.

This is an action on a fire policy to recover $2,000, the amount

insured by the defendant upon the plaintiff's stock of goods. The

written portion of the policy, which was dated February 7, 1870, and

expired in one year, is as follows : $2,000 on his stock of dry goods,

boots and shoes and groceries ; $200 on his household goods and fur

niture, in a one story wood building 20 X 52, on lot 1, Blk. 18, town of

Ogden, Iowa. On the 13th day of June, 1870, the agent of the defen

dant indorsed on the policy ; " Permission is hereby given by the

Phenix Insurance Company to B. F. Allison to transfer his stock of

goods and furniture to Grand Junction, Iowa, to be kept in a one and

a half story wood building, 22 X 36 feet, detached." The transfer was

made accordingly.

The defendant's policy contains the following provision : " If any

other insurance has been or shall hereafter be made upon the said

property and not consented to by this company in writing hereon,

this policy shall be null and void." On this provision a special de

fense was made by the company, which set up (4th count of answer)

that the plaintiff, without its consent, had procured "other insur

ance," to wit : " $200 in the Hawkeye company," on his household,

furniture, being part of the property covered by the defendant's

policy. The facts in this respect appear in the special verdict, here

after set forth.

The jury found against the company on the other defenses, and

rendered a general verdict for the plaintiff for $1,500, (the value of

the stock of goods consumed,) subject to the rights of the parties on

the facts found in the special verdict, which is as follows :

" We find that the foregoing verdict for the plaintiff is subject to

the rights of the parties upon the following special verdict as to the

defense set up in the fourth count of the answer in respect to other

insurance, to wit :

"After the policy in suit was issued, and before the fire, to wit, on

the 29th day of November, 1870, and after the property mentioned

in the policy in suit was removed to Grand Junction, under the per

mission indorsed on the policy, the plaintiff herein applied to the
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Hawkeye Insurance Company for insurance, and on November 29th,

1870, the said Hawkeye company issued to the plaintiff a policy of

insurance of that date for one year, whereby, in consideration of

$12.50, said Hawkeye Insurance Company insured the plaintiff

against loss or damage by fire, as follows : " $500 on his frame store

and dwelling-house in Grand Junction, and $200 on his household

furniture, and $75 on his general library contained therein," and de

livered said policy to the plaintiff, and said policy remained in force

until after said house and furniture and library were destroyed by

fire. The said store and house thus insured by the Hawkeye com

pany are the same building into which the defendant gave the plaintiff

permission to move the goods and household furniture mentioned in

the policy in suit. Said store and dwelling-house were all under one

roof, and so was the ' one story wood building,' at Ogden, mentioned

in the policy in suit.

" Said policy issued by the defendant, and said policy issued by the

Hawkeye company, and the respective applications by the plaintiff for

insurance to the said companies, are annexed as part of this special

verdict. The same fire totally consumed the building, the stock of

goods therein, and all the household furniture. When plaintiff re

moved to Grand Junction he took his stock of goods and most of his

household furniture with him, but after such removal and before

taking out the policy in the Hawkeye company he had made some

additions to his household furniture.

[In the written application to the Hawkeye company, the plaintiff,

in answer to a question, said there was no insurance on the building

or household furniture.]

"The jury submit to the court as a question of law under the

pleadings, whether the above fact3 constitute a defense to an action

on the policy in suit for the value of the stock of dry goods insured in

said policy ? If they do, then the jury find for the defendant, if not,

they will find a general verdict for the plaintiff for the amount named

therein to wit, $1,500."

The application for insurance in the Hawkeye company stated in

correctly that there was " no other insurance on the household furni

ture." The Hiiwkeye policy contained a condition " that any other

insurance on the property hereby insured, or any part thereof, not

notified to the company, should avoid the poliey." The Hawkeye com

pany had no notice of the prior insurance in the defendant company

on the furniture ; nor did the defendant company have notice of the

subsequent policy in the Hawkeye company. The stock of goods and
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the household furniture, and the house at Grand Junction, were de

stroyed by a fire having a single origin. The plaintiff, after the fire,

compromised his loss under the Hawkeye policy with that company.

The defendant now moves to set aside the general verdict, and

for judgment in its favor on the special verdict ; and on the other

hand, the plaintiff moves for judgment on the verdicts of the jury.

It is on these motions that the cause is before this court. The action

was only for the value of the goods destroyed by the fire.

Phillips & Phillips, for Plaintiff.

Gatch, 'Wright & Runnels, and Austin Adams, for Defendant.

Dillon, J.

There are two questions here. One is, the subsequent policy on

the furniture in the Hawkeye company, supposing it to be a valid and

binding insurance, avoids the policy in suit as respects the stock of

goods, which was separately valued therein, there having been no

notice to the defendants of the Hawkeye policy. The other is,

whether the subsequent policy in the Hawkeye company was such

" other insurance " as contravenes the provision in the defendant's

policy in that regard, the Hawkeye company having been informed

by the plaintiff 's application that there was no other insurance on

the furniture, but after the loss having compromised with the plain

tiff in respect to its policy, not having had before the fire any knowl

edge of the policy issued by the defendant or ratifying its own policy

with knowledge of the prior policy. The Hawkeye company insisted

that its policy was not binding on it, because of the misrepresenta

tion as to prior insurance, but the policy covered other risks and the

controversy was closed by the payment to the plaintiff of a sum less

than the sum insured.

Under these circumstances it is clear that the second policy, as

respects the furniture at all events, could not have been enforced

against the Hawkeye company, and if not, can it be set up by the de

fendant as constituting other or additional insurance in violation of

the condition in this respect contained in the policy now in suit.

The general but not uniform opinion of the courts is, that to avoid

the first policy the second policy must be valid, that it must consti

tute an effectual insurance, and we are inclined to so hold if this can

be done consistently with Carpenter vs. Prov. Ins. Co., 16 Pet., 495.

The case last cited has been subjected to much criticism, (see Clark
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vs. New England etc. Ins. Co., 6 Bush., 342, 350 ; Hubbard vs. Hart

ford Fire Insurance Company, 33 Iowa, 325 ; May on Insurance, sec.

365 and the authorities there collected,) and it may be conceded that,

though not unsupported, it does not, at least in its reasoning, accord

with the prevailing view. But if the case at bar falls within its prin

ciple, it is our duty implicitly to apply that principle to it. That case

holds that the company which issued the second policy (the Provi- V

dence company) was entitled to notice of the prior insurance in the

American company, though the policy in that company had been

" procured by misrepresentation of material facts"—and tho reason

given (which has been criticised and its soundness denied) is, that

such a policy is not "to be treated, in the sense of the law, as utterly

void ab initio, but merely voidable, and as one that may be avoided by

the underwriters upon due proof of the /acts, but until so avoided, to

be treated for all practicable purposes as a subsisting policy." The

decision would make it the duty of the plaintiff to have disclosed the

prior insurance in the defendant's company to the Hawkeye company,

and if he did not, but stated that there was no such prior insurance,

the policy in the Hawkeye company, if not ratified, would be void.

And it does not establish that the policy in the Hawkeye company is

to be considered as in all respects a valid policy unless avoided by

that company before the loss.

We are therefore of opinion that the policy in the Hawkeye com

pany, so far at all events as respects the furniture, was invalid ; that it

did not in fact and in law constitute any insurance, and therefore the

defense based upon tho ground that other insurance was procured

contrary to the provision of the policy in suit, fails.

This view is, in our judgment, consistent with the real point iu

judgment in the case of Carpenter, though it may not consist with all

of the reasoning of the learned justice who delivered the opinion, of

the court.

This makes it unnecessary to decide whether if the Hawkeye policy

had been valid as respects the furniture, this would have avoided the

defendant's policy as respects the stock of goods. On this point the

cases cannot be reconciled. That it would not thus avoid tho policy

as to the goods, see Lockner vs. Home Ins., 16 Mo., 247 ; S. C.

affirmed, 19 Mo., 628 ; Phoenix Ins. Co. vs. Lawrence, 4 Meteolf (Ky.)

9 ; Clark vs. New Eng. etc. Ins. Co., 6 Cush, 342, explained May on

Ins., sec. 278, note on p. 303 ; French vs. Chenango Ins. Co., 7 Hill,

N. Y., 123 ; (compare Wilson vs. Ins. Co., 2 fielden, 53 ;) Sloat va .
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Royal Ins. Co., 47 Penn. St. 12 ; Davis vs. Boardman, 12 Mass., 79 ;

Howard Ins. Co. vs. Scribner, 5 Hill, N. Y., 298.

But on the other hand, that it would avoid the policy entirely, see

Smith vs. Empire Ins. Co., 25 Barb., 497, 504 ; Kimball vs. Howard

8 Gray, 33, 30, compare with Clark vs. New England Insurance Com

pany, supra; Associated Fireman's Ins. Co. vs. Assum., 5 Md., 165 ;

Barnes vs. Union etc. Ins. Co., 51 Maine, 110. In this last case,

where there was the usual provision against alienation, or material

change of title, and an insurance was effected by the plaintiff on an

undivided half of a dwelling-bouse, and afterward on the petition of

his co-tenant a partition was decreed, this was held to be equivalent

to an alienation and purchase, and avoided the policy as to the

building, and it was further held that the policy being void as to the

building, the plaintiff could not recover for the loss of furniture

therein insured in the same policy, and separately valued, the ground

of decision being the supposed entirety of the contract, as that if it

became void in part it was void in toto. 1 doubt the soundness of

this decision as to the furniture, but as it is not essential, the court

gives no opinion as to the point whether a second valid insurance of

furniture, there being no fraud, would avoid the first policy as to the

other and distinct property, separately valued.

Judgment for the plaintiff.
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SUPREME COURT OF OHIO.

December Teem, 1873.

JOHN EVANS

m.

THE STATE OF OHIO.*

1. On the trial of E., charged, under the act of March 20, 18(;0, with causing a

building owned by him to be burned, with the intent to defraud the insurer of

such building, H., called as a witness on behalf of the State, having testified

that he burned the building in question, and that he was hired to do so by E.,

the court was requested, on behalf of the accused, to instruct the jury that H.

was guilty of no crime if he burned the building at the instance of E., and

was therefore interested in procuring the conviction of E. Held, that this in

struction was properly refused. The criminal liability of H. for his participa

tion in the transaction, whatever it was, was in no way affected by the result of

the prosecution against E.

2. Under section 91 of the criminal code, a variance, on the trial of such case,

between the allegations of the indictment descriptive of the insurer of such

building, and the proof given in support thereof, unless such variance is found

to be material to the merits of the ease, or to have the effect to prejudice the

accused, does not entitle him to an acquittal.

3. The mere fact that leading questions are improperly allowed on the examina

tion of a witness, although allowed as of right, is not error for which the

judgment will be reversed.

Motion for the allowance of a writ of error to the Common Pleas

of Cuyahoga County.

Evans was convicted, at the February term of the Common Pleas

of Cuyahoga County, of the crime of arson. The indictment was

framed under the act of March 20, 1860, (S. & C, 457 a,) and charged

the accused with causing a then unfinished dwelling-house belonging

to him to be burned, with intent, as alleged in the indictment, to

" defraud the Royal Insurance Company, a corporation doing business

in the State of Ohio ;" by which companyit was further, in substance,

* From advanced sheeU of the 24 Ohio State Reports.
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alleged, said property was insured to said Evans against loss or

damage by fixe, in the sum of $1,500.

Upon the trial of the case, the prosecutor, after having given evi

dence tending to prove that the value of the building burned was

more than fifty, and did not exceed eight hundred dollars, called one

Sherman as a witness.

On his direct examination he gave no testimony in relation to the

character or value of the building. On cross-examination he was

asked what the huilding was worth, and stated that, if finished, it

would have been worth from $1,500 to $2,500. On examination, the

prosecutor was allowed, against the objections of the defendant, to

put leading questions to the witness in relation to the condition and

value of the building. This was allowed on the ground that the de

fendant, by introducing that subject on the cross-examination, had,

so far as related thereto, made the witness his own. The only testi

mony disclosed by the bill of exceptions, as having been given in

answer to such leading questions, was to the effect following : That

shingles which had been once used, when used the second time, ought

to be laid with reference to their condition, as affected by the former

user ; that the value of the building would depend, in some degree,

upon whether the lumber used in its construction was new, or lumber

which had been used ; and that the building, at the time it was

burned, was lathed, but the kitchen had not been built.

One Hover was also called as a witness for the State, and testified

that the accused hired him to burn the building in question, in order

that he might obtain the " insurance money," and that he did accord

ingly burn it, at the instance and by tha procurement of the accused.

Further testimony was given on behalf of the State, tending to

prove all the allegations of the indictment, and on behalf of the

accused, tending to show that he was not guilty of the offense

charged.

On the close of the testimony, counsel for the accused requested

the court to instruct the jury : " 1. That before the accused could be

found guilty, it was necessary that the jury should be satisfied, beyond

a reasonable doubt, that the Royal Insurance Company, mentioned in

the indictment, was an incorporated company. 2. That if the testimony

of the witness Hover was true, the act of setting fire to said dwelling

was not a criminal offense on the part of said Hover, and that he was

interested in sustaining the fact that he was hired to burn said build

ing, as it would result in his acquittal, if tried for setting said building

on fire."
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The court declined to give these instructions, and the defendant

excepted. The alleged errors now relied upon are : 1. That the

court erred in permitting the prosecutor to put leading questions to

witness, Sanford. 2. And in refusing to give the requested instruc

tion to the jury.

S. Burke and S. E. Williams, for the motion.

'William Robinson, prosecuting attorney, contra.

I

Per Curiam.

1. The instruction to the jury first requested on behalf of the

accused, was properly refused. Whether the witness, Hover, if he

purposely and willfully burned the building in question, although he

did so at the request of the general owner, with intent to aid him to

defraud the insurer of the building, would nevertheless not be liable

to indictment and conviction under section 12 of the crimes act, for

maliciously burning the building of another, is a question which need

not now be determined. However that may be, it is clear that his

liability could be in no way legally affected by the result of the prose

cution in the present case. Upon the trial of Hover upon such

charge, the fact that Evans had been convicted of the crime with

which he is here charged, would be wholly immaterial ; and if it be

conceded that it would be material for him to show that he did the

act at the instance of Evans, it is clear that the record in tho present

case could not be used by him as evidence of that fact. The ques

tion of his guilt or innocence would not depend upon whether Evans

had been prosecuted for the crime here imputed to him, nor could

the determination of that question be legally affected by the result of

such prosecution.

2. The second instruction requested on behalf of the accused was

also properly refused. The failure on the part of the State to prove

that the insurance company named in the indictment was an incorpo

rated company, presented at most a case of variance between the

allegations of the indictment and the proof. It was a variance

which, it may be admitted, would have been fatal at common law.

Whether such particularity of description was necessary or not, the

averment being made, and being descriptive of the alleged insurer of

the building, as well as of the party it was alleged the accused

intended to defraud, a failure to sustain such averment by sufficient

proof would, at common law, have resulted in the defeat of the prose

cution. But the rules of the common law relating to this subject
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have been essentially modified by the criminal code. Section 91 is

as follows : " Whenever, on any indictment for any offense, there

shall appear to be any variance between the statement in such indict

ment and the evidence offered in support thereof, in the Christian

name or surname, or in both Christian name and surname, or

other description of any matter or thing whatsoever therein named

or described, such variance shall not be deemed ground for an

acquittal of the defendant, unless the court before which the trial

shall be had, shall find that such variance is material to the merits of

the case, or may be prejudicial to the defendant."

The jury, under the instructions of the court, must have found that

the insurance company named in the indictment was a party capable

of entering into a contract of insurance, and that there was, at the

time the building was burned, a valid and subsisting contract of in

surance between that company and the accused, of the character

charged in the indictment. These facts being established, it was

wholly immaterial to the merits of the case whether the company

named was a corporation or not. The guilt or the innocence of the

accused did not at all depend upon that question. The variance re

ferred to, therefore, if there was such variance, did not touch the

merits of the case ; and it does not appear, and the court before

which the case was tried has not found, that it operated, in any way,

to the prejudice of the accused.,

3. Nor does the action of the court, in allowing leading questions

to be put to the witness Sherman, constitute ground for reversal The

State had, by other witnesses, given evidence to show that the value

of the building burned was more than fifty, but not to exceed eight

hundred dollars. The defendant, on the cross-examination of Sher

man, who had given no testimony in chief as to the value of the build

ing, elicited evidence tending to show the value of the building burned

to have been greater than the amount insured.

The purpose of this evidence was to show that the defendant had

no motive to commit the offense. The testimony of Sherman on the

cross-examination was that, if the building had been finished, it

would have been worth from $1,500 to $2,500. The testimony elicited

by the questions objected to was calculated to show how this valuation

ought to be affected by the character of the materials used in the

building.

Without conceding the correctness of the ruling, that the defend

ant, by his examination, had made the witness his own, so as of

right to entitle the State to put leading questions, yet the questions
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allowed, and the evidence thereby elicited, show no canse for revers

ing the judgment. The allowing or refusing of leading questions in

the examination of a witness must very largely be subject to the con

trol of the court, in the exercise of a sound discretion. While we do

not say that a case may not arise in which there may be such an abuse

of discretion as to deprive the party of a fair trial, and thus call for

the interference of this court, it is plain that the present one is not of

that character.

Motion overruled.

COUBT OF APPEALS OF VIRGINIA.

Jcke Teem, 1874.

THE CONTINENTAL INS. CO.

V8.

THOMAS A. KASEY.

1. In a case of insurance upon property, when the insurer is induced to enter into

the contract through a misapprehension as to a material matter, occasioned by

the covenant or declarations of the assured, he is entitled to be reheard , whether

the misrepresentation is induced by fraud or innocent mistake.

2. When an insurance company, not relying upon the statements of the insured,

sends its own agent to examine the property, and thereupon issues the policy

upon the faith of his representations, the insured is not responsible for a mis

description of the property, however material, though inserted in the policy

and constituting a warranty ; unless there was a withholding of information by

the insured, incompatible with the obligations of good faith and fair dealing.

3. When the agent of an insurance company makes an examination of the property

to be insured on behalf of the company, and inserts in the policy a misdescrip

tion based as well upon that examination as upon the representation of the

assured, then if the misdescription by the insured was not bona fide, or if its

effect is to induce the company to issue a policy which it would otherwise have

rejected, the company will not be responsible for the loss. But if the misde

scription was bona fide and immaterial, the insured may recover ; though, ac

cording to the policy, the description of the property constitutes a warranty.

i. An insurance company establishing a local agency, must be responsible to the

parties with whom they transact business, for the acts and declarations of the

agent within the scope of his employment, as if they proceeded from the prin

cipal.

Judgment reversed.
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The case is sufficiently stated in the opinion.

GMFFix,/or the Appellant.

Edmondson & BLAnt,and J. F. Johnson, for the Appellee.

Staples, J.

This is an action of assumpsit upon a policy of insurance executed

by the Continental Insurance Company, of the city of New York.

The action was brought in the Circuit Court of Roanoke County,

where, as is averred, the insurance was effected and the property was

located. A verdict and judgment were rendered in favor of the

plaintiff. Upon the trial various exceptions were taken by the de

fendants to the rulings of the court. It is, however, only necessary at

present to notice the defendants' fourth bill of exceptions, which

brings before us the instructions offered during the trial.

Both parties asked for instructions. Some of those asked for by

defendants were given, others were refused. In relation to those that

were refused, it is impossible for this court to say that any error was

committed in so doing, for the plain reason that the bill of exceptions'

contains no part of the evidence. A party complaining of the action

of the court in refusing his instructions, is required always to incorpo

rate in his bill of exceptions so much of the evidence at least as tends

to show that the instructions have some application to the subject

matter of controversy. Unless this is done, this court may be con

tinually required to consider mere abstract questions of law having

no bearing upon the case. This is the well settled doctrine of the

appellate courts everywhere.

This brings us to the consideration of the three instructions given

at the instance of the plaintiff. The first and third are substantially

the same, and may be examined together. They declare, in effect,

that the plaintiff has a right of recovery upon the policy, although mis

representations may have been made by him to the defendants before

and in regard to the property insured, unless such misrepresentations

were material or prejudicial, and were willfully made with intent to

defraud the defendants. The proposition here announced is an entire

misconception of the law governing contracts of insurance. The

error is in assuming that a misrepresentation, to defeat the policy,

must be made with intent to defraud.

The rule upon this subject is thus laid down in Flanders on Insur

ance, page 327 : " Any material misrepresentation, therefore, or any

failure to comply with the conditions of the insurance on the part of
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the assured, will avoid the policy, such as misrepresentation of the

construction, nature, character, value and situation of the premises or

goods to be insured, or any other misrepresentation that induces the

insurer to take the risk which he otherwise might have rejected, or to

take it at a less premium."

In Carpenter vs. American Insurance Company, 1 Story's R., 57,

the applicant had represented that certain additions had been made

to the property, and upon the faith of these representations the policy

was issued. Mr. Justice Story, in commenting upon this point, said :

" It turns out that this representation is utterly untrue ; whether by

design or mistake is not material. No one can doubt the materiality

of this representation, for it was the very point upon which the policy

was undertaken. This makes an end of the case, for a false repre

sentation of a material fact is, according to well settled principles, suf

ficient to avoid a policy of insurance undsrtaken on the faith thereof,

whether tho false representation was by mistake or design. See 1

Phillips on Insurance, sec. 537. Authorities to the same effect might

be multiplied almost without number. They all approve the propo

sition that when the insurer is induced to enter into the contract

through a misapprehension as to a material matter, occasioned by

the conduct or declarations of the opposite party, he is entitled to be

released, whether the misapprehension be produced by fraud or inno

cent mistake ; the result is the same in either case.

On the other hand, if the misrepresentation was in no wise material

to the risk, and could have had no effect to induce the insurer more

readily to assume the risk, or to dimmish the premium, then it is

clear the policy will not be avoided upon the ground of such misre

presentation. 'Whether indeed the misrepresentation has affected the

premium, or induced a policy which otherwise would have been de

clined, are questions to be determined by the jury. Columbia Ins.

Co. vs. Lawrence, 2 Peters's R., 25.

As has been seen, the instructions of the Circuit Court ignore these

principles. They insist that no misrepresentation, however material,

affects the policy, unless with a fraudulent intent. This was clearly

erroneous, and renders it necessary that the verdict and judgment

should be set aside and a new trial awarded.

The second instruction presents a question of greater difficulty. It

declares that although the plaintiff may have represented the premises

to be frame and shingle houses, yet if the agent of the company was

present, and inspected the buildings at the time of the agreement to

insure, and before the policy was issued, and inserted the description
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in the policy, based upon his own inspection as well as the plaintiff 'fl

representations, and such a description was a mistaken one, the

plaintiff is entitled to recover, notwithstanding the misdescription

contained in the policy.

The chief difficulty in the way of maintaining this instruction is,

that by the express terms of the policy the description of the property

therein contained is made an express warranty. And the doctrine if>

well understood, that a warranty is in the nature of a condition pre

cedent. It is a matter of no sort of importance whether in such case

the condition be material or immaterial ; it must be literally per

formed. This is the general rule. Circumstances, however, some

times occur tu prevent its application. For example, if the company,

not relying upon the statements of the insured, sends its own agent

to examine the property, and thereupon issues the policy upon the

faith of his representations, it wonid seem to be clear that the insured

would not be responsible for a misdescription of the property, however

material, though inserted in the policy and constituting a warranty,

unless indeed thero was a withholding of information by the insured,

incompatible with the obligations of good faith and fair dealing.

But suppose, as assumed in the instruction, the agent makes an ex

amination of the property in behalf of the company and inserts in

the policy a misdescription, based as well upon that examination as

upon the representations of the insured, what is the effect of a mis

description thus attributable to the mistake of both parties? This

will depend very much upon the circumstances. If the representa

tion of the owner was not bona fide, or if its effect is to induce the

company to issue a policy which it otherwise would have rejected,

it may be that the insured ought to bear the loss, notwithstanding

the company through its agent may have contributed to the mis

take.

On the other hand, if the mistake was an innocent one, and the

representation was in no wise material to the risk, justice and sound

policy would seem to require that the company shall be held to the

observance of its contract. The rule of law which invalidates an in

surance unless the warranty is strictly performed, however imma

terial it may be, is an extremely technical one. Its operation is often

to defeat the right of recovery, contrary to the plain justice of the

cusp, and the real intent of the parties. A rule thus stringent ought

not to be applied to an innocent mistake, not affecting the risk, to

which both parties have contributed. The company cannot justly

complain that it is held liable in such case, first, because its own agent
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has aided in the misrepresentation, and secondly, because its conduct

would not have been different had the fact been truly stated.

In the case of Insurance Company vs. Wilkinson, 13 Wall. TJ. S.

R., 222, [1 Ins. Law Jour., 607,] Mr. Justice Miller delivered a very

interesting opinion, greatly to be commended for the sound and

thoughtful views therein presented. Much of it has a strong applica

tion to the present case. In the course of the opinion, he said : "It is

not to be denied that the application, logically considered, is the work

of the assured, and if left to himself, or to such assistance as he might

select, the person so selected would be his agent, and he alone would

be responsible. It was well known, however—so well that no court

would be justified in shutting its eyes to it—that insurance companies

organized under the laws of one State, and having in that State their

principal business office, send their agents all over the land, with

directions to solicit and procure applications for policies, furnishing

them with printed arguments in favor of the value and necessity of

life insurance, and of the special advantages of the corporation which

the agent represents. The agents are stimulated, by letters and in

structions, to activity in procuring contracts, and the party who is

in this manner induced to take out a policy rarely sees or knows

anything about the company or officers by whom it is issued, but looks

to and relies upon the agent who has persuaded him to effect insur

ance, as the full and complete representative of the company in all

that is said or done in making the contract."

The learned justice concedes that according to some of the earlier

decisions, "the responsibility of these companies for the acts of their

agents was limited to the simple receipt of the premium and delivery

of the policy ; a doctrine which had a reasonable foundation to rest

upon, at a time when insurance companies waited for parties to come

to them to seek assurance, or to forward applications on thnir own

motion. But to apply such a doctrine in its full force to the present

system of selling policies through agents, would be a snare and a

delusion, leading, as it has done in numerous instances, to the grossest

frauds, of which the insurance corporations receive the benefits, and

the parties supposing themselves insured are the victims. An insur

ance company establishing a local agency must be held responsible to

the parties with whom they transact business, for the acts and de

clarations of the agent within the scope of his employment, as if they

proceeded from the principal." See also Masters vs. Madison Co.

Mutual Insurance Company, 11 Barb. R., 624 ; Sarsfield vs. Metro

politan Ins. Co., 61 Barb. R., 479 ; 2 Amer. Lead. Cases, 5th ed., 917.



1875.] 213Continental Ins. Co. vs. Kusey.

The tendency of the modern decisions is in accordance with the

liberal views announced by the Supreme Court of the United States.

It is a source of congratulation that the courts in construing these

contracts are abandoning mere technicalities, and rendering decisions

more in harmony with the general sense of mankind and the dictates

of an enlightened judicial policy.

The case before us presents a striking illustration of the views here

suggested. The record does not contain all the evidence adduced on

the trial. It is very evident, however, that the east end of the main

building insured was made of logs, weather-boarded and plastered.

No one could see the logs, and it is very probable their existence was

unknown both to the plaintiff and the agent of the company. Both

concurred in representing the buildings as frame, and this description

was inserted in the policy. Now conceding that this was a misde

scription, which is very questionable, to say the least, no one can

suppose it was material to the policy, or that it had the slightest

effect upon the premium. In other words, the misrepresentation, if

such it was, was wholly immaterial. And we are told that this

constitutes a breach of warranty, and a consequent forfeiture of the

policy. AYe cannot subscribe to this view. If any breach has

occurred, we think the company is estopped under all the circum

stances to insist upon it. This, of course, is said upon the assump

tion that the facts are as stated in the instruction. We are, therefore,

of opinion that the second instruction correctly expounded the law,

except that it does not sufficiently distinguish between material and

immaterial representations. As already stated, if the description of

the property contained in the policy was material to the risk, the

plaintiff cannot recover, notwithstanding the agent of the company

may have concurred in the misrepresentation. Upon any future

trial the instruction may be so modified as to conform to this view.

Before concluding this opinion, it is proper to add that all of us

concur in the opinion that the Circuit Court did not err in sustaining

plaintiff's demurrer to the three pleas in abatement. All the judges

agree that the pleas are defective ; but they are not agreed as to the

grounds upon which they are to be so adjudged. It is deemed,

therefore, most advisable upon this branch of the case to pronounce

a simple judgment of affirmance, without attempting to give reasons

which would not be authoritative and may tend to mislead.

In regard to the motion to quash the writ made by defendants, it

is sufficient to say that the defendants did not claim oyer of the writ,

and thus make it a part of the record, nor have they brought it before
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us by bill of exceptions. The rule is well settled, that though the

writ is, even without oyer, considered as part of the record for pur

poses of amendment, and for the support of the proceedings, yet it is

not so for the purpose of reversing them, unless indeed made so by

oyer, except in cases of judgment by default. 2 Tucker's Com., 250,

and cases there cited.

The assignment of error under the third bill of exceptions was very

properly waived by the defendants' counsel in the argument here.

The bill of exceptions does not state that the witness answered the

question. It is therefore impossible for this court to say that an

answer was given to the question, or if given, that it had any influence

upon the verdict. Johnson, ex'or, vs. Jennings, adm'r, 10 Grat., 1.

To prevent misapprehension on any future trial, it is proper to say

we are all of opinion that the evidence was clearly admissible. This

necessarily results from what has been already said upon the ques

tion arising under the fourth bill of exceptions.

The judgment of the Circuit Court must be reversed, and the

cause remanded to be proceeded with in accordance with the prin

ciples herein announced.

SUPKEME JUDICIAL COURT OF MAINE.

Law Term, 1872.

NATIONAL TRADERS' BANK

us.

OCEAN INSURANCE COMPANY.

Equity.—MLitakes— What is sufficient proof of, to authorize court to reform an instru

ment.—When i»n insurnnce company undertakes to insure the charter of a vessel

after being informed that no copy of the charter has been received, and it is

not known how many ports nhe will be required to use, and through mistake

the policy is so written as to limit the vessel to the use of one port, when in fact

her charter requires her to use two, a court of equity will order the policy

reformed so as to describe the voyage correctly.
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Bill of Equity.—The complainants seek to have an insurance

policy issued by the Ocean Insurance Company upon the bark Maria

Henry, of which they are the owners, reformed so as to express what

they allege to be the intention of both parties' at the time it was made,

which (as written) it now fails to do, owing to a mistake in filling it

out, as they say.

On the fifth day of April, 1866, at Liverpool, Eng., the master of

the vessel chartered her to take a cargo to some place in Cuba, and

" there, or at some other usual place in the island, be made ready and

adapted to take on board a full and complete cargo, * * * * which

the said charterer binds himself to ship, * * * * and the master is

bound to receive, and heing so loaded and dispatched shall proceed

to Queenstown or Falmouth for orders," etc., etc. She proceeded to

St. Jago with coal, and then went to Manzanilla, (both places being

in the island of Cuba,) where she loaded with timber, and sailed for

Falmouth, Eng., for orders as per charter. While on this voyage,

• and after reaching a point where the routes from SL Jago and from

Manzanilla to Falmouth are identical, the vessel was lost through

perils insured against.

The company refusing to pay the sum by them insured on the

vessel ($5,000,) an action at law was brought against them, which they

defended successfully on the ground of deviation, the policy as actu

ally issued and delivered only covering a voyage " at and from Liver

pool to port of discharge in Cuba, and at and thence to port of advice

and discharge in Europe." The complainants set out in their bill

that the ship's husband, in behalf of all the owners, agreed with the

president of the company, acting and authorized to act in its behalf,

for an insurance of $5,000, " on the whole round charter aforesaid,

valued at $16,000, and then and there, at the office of said company,

[the said Hearne,] informed William W. Woodbury, the president

of the company, * * * * that the vessel was chartered for a round

voyage to Cuba and back to Europe, and to go to Falmouth for orders

where to discharge, * * * * that said Hearne had not received a

copy of the charter-party, and did not know at what port in Cuba

the vessel would discharge, or to what port she would go to load ;

that said Woodbury replied that he would give him (Hearne) a policy

for five thousand dollars that would cover the round voyage at the

same rates of premium as charged by the New England, or any other

good office in Boston ; that he would make it all right.

To this Mr. Hearne assented, and on the eighth day of May, in the
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same year, called for the policy, which is the one now sought to be

reformed.

At that time, the complainants aver, Mr. Woodbury produced a

premium note for Hearne's signature, dated May 8th, 1866, for

$251.50, payable in six months, being five per cent, on the sum insured

and a dollar and a half for the policy.

Hearne demurred to the rate charged, and Woodbury replied, "You

don't know how many ports in Cuba will have to be used ; the policy

is to cover the round voyage. You sign the note and we will make

it all right as we agreed."

Thereupon Mr. Hearne, believing that the policy covered the round

voyage, took it and signed the premium note, which was paid at

maturity.

The prayer of the bill was to have the policy so reformed as to de

scribe the voyage from Liverpool to be " to one or more ports in the

island of Cuba," etc.

The bill was filed in January, 1871. By their answer, the defend

ants deny that their late president, Mr. Woodbury, who died in July,

1869, made any such agreement or had any such conversations as

are stated in the bill.

The general replication was filed in June, 1871, and thereupon

testimony taken by both parties, which it is not necessary to recapi

tulate, as the statements of the witnesses for the complainants, fully

sustaining the charges in the bill, were not directly contradicted by

the evidence put in by the defense.

The cause was heard upon bill, answer, and proofs.

A. A. Stboot, for the Complainants:

The action of the court now invoked by us is frequently exercised.

1 Pars, on Mar. Ins., 150, and cases cited. Henckle vs. Royal Ass.

Co., 1 Vesey, 314 ; Moteaux vs. London Ass. Co., Atk., 545 ; Collett

vs. Momson, 12 Eng. L. & Eq., 171 ; Andrews vs. Essex Ins. Co., 3

Mason, 10 ; Tucker vs. Madden, 44 Maine, 215.

J. and E. M. Rand, for the Defendants :

The strongest evidence is necessary to show such a mistake as will

authorize this court to alter the terms of a written instrument.

1 Story's Eq. Jur., §§ 152-157, and numerous cases. And it must

be shown by the same weight of evidence, that the mistake is mutual

—that of both parties.
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Kerr on Frand and Mistake, 409, note, 418 et seq.; Sawyer ys.

Hovey, 3 Allen, 331 ; Lyman vs. Ins. Co:, 17 Johns., 374.

No evidence that the insurance company ever understood this

policy was to be as the plaintiffs assert ; this is expressly denied in the

answer ; and nobody ever heard that there was any error in the

policy during Mr. Woodbury's lifetime.

The bill proceeds solely upon the ground of mistake, and to sustain

it a mutual mistake must be found.

Walton, J.

This is a bill in equity asking the court to reform an insurance policy.

The authority of the court to grant the relief pray for, is conceded.

The only question is, whether the evidence of mistake is such as to

justify the court in exercising its authority.

It seems to be proved, beyond reasonable doubt, that the owners of

the bark Maria Henry obtained for her a charter in Liverpool, re

quiring her to proceed to some safe port in Cuba, Havana excepted,

there to discharge her cargo, and at that port, "or at one other usual

place in the island," to take in a return cargo, and thence return to

Europe ; that after this charter had been obtained, and after the

vessel had sailed in pursuance of it, one of the owners, being in Port

land, applied to the president of the Ocean Insurance Company for

an insurance of $5,000 on this charter ; that he told the president of

the insurance company that no copy of the charter had been received,

and that he did not know what ports in Cuba it required tho vessel

to use ; that he wanted a policy that would cover the round voyage,

and that the president agreed to give him one ; that he afterward

called at the office of the insurance company and signed an applica

tion for the insurance, and received a policy, and carried it away

without stopping to read them, not doubting, as he testifies, that they

had been prepared so as to cover the round voyage, as the president

of the company had promised him they should be ; that it was after

ward discovered that neither the application nor the policy was so

written as to cover the round voyage ; that they limited the vessel to

the use of one port only in the island of Cuba, whereas the charter

required her, if necessary, to use two ; that the vessel did in fact use

two ports of the island : one to discharge her outward cargo, and one

other to take in a return cargo, and that she was afterward lost on

her return voyage.

As there can be no recovery upon the policy as now written, for
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the reason that between the voyage insured and the one actually

made by the vessel there wotild be apparently a fatal deviation, the

plaintiffs ask to have tho policy reformed, so that it will describe the

voyage correctly.

We think the relief prayed for should be granted. When, as in

this case, an insurance company undertakes to insure the charter of

a vessel, after being informed that no copy of the charter has been

received and it is not known how many ports she will be required to

use, and through mistake the policy is so written as to limit the vessel

to the use of one port, when in fact her charter requires her to use

two, we think a court of equity should order the policy reformed, so

as to make it describe the voyage correctly.

The mistake in this case seems to be established beyond the possi

bility of doubt. The policy and the charter are both written instru

ments. A comparison of the two demonstrates that the voyage de

scribed in the charter is misdescribed in the policy.

Can there be any doubt that this misdescription was the result of

mistake ? We think not. It is impossible to believe that the appli

cant for insurance knowingly paid the premium for a void policy.

Nor would it be just to the officers of the insurance company to sup

pose that they took a premium for a policy known by them to be of

no value.

The conclusion is therefore inevitable that the misdescription wag

the result of mistake—a mutual mistake—a mistake in which both

parties participated ; and we think equity and good conscience re

quire that it should be corrected.

Decree reforming the policy as prayed for in the bill, with costs.

Appleton, C. J., Cutting, Dickbeson, Dasfobth, and Vieoin, JJ.,

concurred.
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COMMISSION OF APPEALS OF NE=W TORK.

ALPHEUS C. YOUNG et al., Respondenls,

• vs.

THE PHENIX INS. CO., or Brooklyn, Appellant*

There is authority for saying, since the passage of the statute entitled, " Of Betting

and Gaming," that an averment of interest is necessary in declaring on a marine

policy. The exception of insurance made in good faith from the operation

of the act has been held to require such good faith to be shown, in order to

bring it within the exception, and renders it questionable whether the decisions

rendered before the act took effect, that no averment of interest was necessary

in declaring on a marine policy, can be considered as binding authority.

The complaint alleges that the plaintiffs were commission merchants, and the de

fendant issued to them an open policy, and states the conditions of said policy

as to plaintiffs' interest and substantially the terms of the insurance, the sub

ject insured and the " proper indorsement." i/e.'d, that the allegation of

such proper indorsement having been duly made, must, in connection with the

terms of the conditions of the policy, be construed as a sufficient averment oi

some interest, and if regurded as too indefinite, the proper remedy was an

application to make it more definite.

The subsequent allegations of damage and its discovery, of information to defend

ant, ana of defendant's instructions to ascertain amount of damage, that de

fendant afterward demanded and received a premium from plaintiffs, and of

the proceeds realized from the sale, and consequent damages, coustitute an

averment of the plaintifls' full interest and of the defendant's recognition of

such interest.

The complaint states that the loss was caused by collision with another vessel

before the policy attached, and also that the boat and cargo were in good con

dition when the policy attached. It is further stated that no substantial injury

appeared to have been done at the time of the collision, and none was discov

ered until the discharge of cargo commenced.

Held, that there was no admission of a violation of the implied warranty of sea

worthiness, or any affirmation that the injury was in active operation when the

insurance commenced.

The complaint does not set forth the policy, and makes no further reference to

a condition that a statement of the damages must be furnished within thirty

days, than the allegation that certain fucts mentioned prevented such a

statement. Held, that it would not be proper for a courv on demurrer to

decide that such a condition, implying entire forfeiture, had not been complied

* Decision rendered January Term, 1675.
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vith. Such a penalty should only be declared on affirmative evidence of non

compliance or violation.

Judgment affirmed,

This is an appeal by the defendant from a judgment of the General

Term of the Snpreme Court in the First Judicial Department, affirm

ing a judgment at Special' Term entered in favor of the plaintiffs on

a demurrer by the defendant to their complaint.

The action was on a marine policy of insurance, covering a cargo

of potatoes. The complaint therein was demurred to on the ground

that it did not state facts sufficient to constitute a cause of action.

The questions raised and decided in this court sufficiently appear

by the opinion of the chief commissioner.

Samuel Hand, for Appellant.

N. A. Calkins, for Bespondents.

LOTT, C. J.

There is authority for saying that since the passage of the sta

tute entitled "Of Betting and Gambling," (Rev. Stat., p. 661,) it is

necessary, in declaring on a policy of marine insurance, especially

where the policy does not on its face import that the insurance is

upon interest, " to aver that the insured had an interest to be pro

tected thereby, in such a sense that the insurance operated as .a secu- -

rity or indemnity to protect him against loss from the perils insured

against." It was so held by Woodruff, J., in Williams vs. Ins. Co. of

North America, decided by him at Special Term in the New York

Common Pleas, in June, 1854, after a careful examination of the

question. See 9 How., Pr. Hep., p. 365. Au9 Selden, J., in Ruse vs.

the Mutual Benefit Life Ins. Co., 23 N. Y., 516, maintains the same

principle and doctrine with his usual ability in his opinion, leading

to the decision in that case, which was to the effect that a party in

an action on a life insurance policy on the life of another, cannot re

cover without proving an interest in such life.

The statute referred to declares, by section eight, that " all wagers,

bets or stakes, made to depend upon any race, or upon any gaming

by lot or chance, or upon any lot, chance, casualty, or unknown or

contingent event whatever, shall be unlawful. All contracts for or

on account of any money or thing in action so wagered, bet or staked,

shall be void." But section ten further declares that the said section

shall not be extended so as to prohibit or in any way affect any in
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surances made in good faith for the security or indemnity of the party

insured, and which are not otherwise prohibited by law."

Judge Woodruff, in construing these provisions, says : " It seems

to me just to say that the statute, when it declares that the prohibi

tion shall not extend to insurance made in good faith, for the secur

ity or indemnity of the party insured, by clear implication declares

that it shall embrace and make void every other insurance. If this

be so, then it is as if the legislature had said " all insurances shall be

void except those so made," and then adds, that it would not be

doubted, if that had been the language of the statute, that a plain

tiff claiming under an insurance, must, within the recognized rules

of pleading, have averred facts showing that his case was within the

exception. It ' may therefore be questioned whether the decisions

made before that act took effect, holding that an averment of interest

in declaring on a marine policy is necessary to be made in a com

plaint, are still controlling, and to be considered as binding author

ity. It is however unnecessary to decide that question. I shall as

sume, without conceding, that they are not.

The material question then arises, whether the plaintiffs have in

their complaint stated facts sufficient to show an interest in the sub

ject insured to entitle them to a recovery for damage thereto, to the

extent of such interest. They allege that at the time of effecting

the insurance, and of the loss, they were doing business as commis

sion merchants ; the defendants issued an open policy of insurance

to them, conditioned among other things as follows : " That said de

fendants do insure the several parties whose names are thereafter

indorsed thereon, as owner, advancer, or common carrier, on goods

wares, merchandise or country produce, etc., from place to place as

indorsed thereon, in a book kept for that purpose, at the rate, and

on the goods, wares, merchandise or country produce, as specified in

the said indorsement." They then state that the defendant, in consid

eration of a premium paid to it, " by a proper indorsement on the

aforesaid policy duly made, insure the said plaintiffs against loss or

damage on a cargo of potatoes then on board the canal boat Nellie

Curtis, while lying in the Morris Canal Basin, with the privilege to

tow and discharge, in the sum of four thousand dollars," for a cer

tain time, " according as is specified in said indorsement." The al

legation of such "proper" indorsement having been duly made,

must, in connection with the terms of the condition of the policy, be

construed as stating, in a brief and summary manner, the names of

the assured and their interest, either as " owner, advancer or com
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mon carrier," etc. That was a sufficient averment of at least soma

interest, and if the defendant deemed it too indefinite or uncertain,

the proper remedy would have been by an application to make it

more definite and certain.

The subsequent allegation of damago, and its discovery on com

mencement to discharge the cargo, and giving notice thereof to the

defendant, and that it " thereupon directed said plaintiffs to continue

and discharge and sell said cargo and ascertain the amount of dam

ages," and in fact demanded and received a premium from the plain

tiffs after notice of such damage ; that such discharge and sale for

the best prices that could be procured were continued by them,

and that they realized in all for the whole cargo, which was alleged

to be worth the sum of five thousand five hundred and sixty-eight

dollars, only one thousand three hundred and thirty dollars and

sixty-five cents, leaving a balance of four thousand two hundred and

thirty-seven dollars and thirty-five cents as their total damages ;

also show that they meant not only to aver an interest in the po

tatoes to the extent of their entire value, but that the defendant

recognized such interest in them by directions given to sell them

and realize as much as could be done for the purpose of reducing

the amount of its liability. The demurrer, therefore, so far as it

was based on the ground that the plaintiffs had not averred any in

surable interest in the property insured is untenable.

It is also claimed that the complaint, assuming an insurable inter

est to be sufficiently alleged, shows on its face that the plaintiffs can

not recover, because it is stated therein that the " peril " which caused

the loss complained of was a collision with another vessel, and that

it occurred before the policy attached, and the appellant's counsel

says on this question that " two views may be taken, either of which

is fatal to the complaint." The first is stated to be that the injury

to the cargo had not commenced before the policy attached, although

the cause—the leak produced by the collision—was in existence be

fore that time, in which case it is insisted " that the implied warranty

of seaworthiness, which was a condition precedent to the policy at

taching, was violated." The other view mentioned is " that the in

jury to the cargo was in active operation, though possibly not at its

highest point, when the insurance commenced, in which case it was

a peril in existence, and did not arise after the policy attached."

The first view is answered by the averment in the complaint that the

canal-boat having the cargo on board was, at the time of effecting
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the insurance, "in good condition and seaworthy," and that "said

cargo was in good condition."

The answer to the other view is that it does not appear, as is sub

stantially conceded in presenting the first, that the injury had in

fact commenced when the insurance was effected, nor, if it had, that'

the plaintiffs knew it. On the contrary, there is a statement that at

the time of the accident mentioned there appeared to be no material

damage done to the boat, and that it was not discovered that any

whatever had occurred till the plaintiffs commenced to discharge

the cargo, which was about a month and a half after the commence

ment of the risk.

Under such circumstances it cannot be said that the complaint

shows affirmatively " that the injury to the cargo was in active opera

tion " when the insurance commenced.

It is also claimed, on behalf of the appellant, that " the complaint

shows a failure to comply with a condition of the policy, viz., to fur

nish a statement of the damages within thirty, days."

There is this difficulty with reference to that point. The policy

itself is not set forth in the complaint, nor does it appear what the

nature and extent of that requirement was, nor the effect or conse

quence of a non-compliance with it. All that is alleged is, " that the

reason why said plaintiffs did not furnish and deliver to said defend

ant a statement in writing, and verified, of the amount of damages

within thirty days, as is called for in said policy of insurance," was

the existence of certain facts stated. That allegation appears to as

sume or rather involve another, to the effect that the condition does

not absolutely in all cases require such statement within that time,

but that it may be excused under certain circumstances. At all

events it cannot be required or be proper that the court oa demurrer

should in such an allegation in the complaint declare and decide that

a condition operating as an entire forfeiture of a compensation for

loss and damage actually incurred had not been complied with.

Such a penalty should only be declared on affirmative evidence—

what the condition is, and that there has been a non-fulfillment or

violation of it.

I think, too, that the excuses alleged substantially show that the

defendant waived a strict compliance with the condition, which ap

parently related to the source of preliminary proofs, or some verified

statement as to the amount of damages by discharge of the potatoes,

and the sale of them, with the object of ascertaining the damages
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and other matters mentioned by me when considering the question

of interest.

The complaint is loosely and inartificially drawn, but not so much

so as to justify the conclusion that it does not state facts sufficient

to constitute any cause of action.

It results from the above considerations that the court at Special

Term did not err in overruling the demurrer, and that the judgment

of affirmance by the General Term was also right, and must be

affirmed, with costs.

All concur.



CASES DECIDED Itf THE LOWER COURTS.

VALIDITY OF CONTRACTS MADE IN OTHER STATES-

PREMIUM NOTE ASSESSMENTS.

Supreme Court of New Jersey.

COLUMBIA FIRE INSURANCE COMPANY

vs.

DAVID P. KTNYON.

A law of New Jersey prohibits any foreign company from transacting business

connected with insuring property situated in the State, without compliance

with the laws, and further provides for the authorization of agencies, and pre

scribes penalties for agent acting without authority.

In an action to recover premium note assessments, Held, that comity requires

the enforcement of contracts made in other States, and valid there, unless clearly

prohibited by statute. The legislature has power to invalidate in the courts

insurance contracts made in other States on property in New Jersey, but the

court will not impute such an intention unless the language of the statute ad

mits of no other reasonable construction.

Nothing in the statute invalidates the rule, that the law of the place where a

contract is made or to be performed is to govern as to the validity and con

struction of the contract. The acts of New Jersey arc for the protection of the

public against irresponsible companies, and impair the validity of contracts

made in violation of them, at least so for as concerns the right of the corpora

tion to sue, but public policy may require that the insured be permitted to en

force the agreement.

The declaration is defective in that it fails to show that when the assessment was

made on the premium notes the defendant was a member of the corporation,

and, as such, liable to assessment. If the policy had expired the defendant

couid not be held without alleging that the loss accrued before its expiration.

If the policy was alive, the losses must have accrued while it was in force.

Judgment for defendant.

This was an action on the case by the Columbia Eire Insurance

Company, a foreign corporation chartered by the State of Pennsyl

vania, to recover the amount of certain alleged assessments made on

deposit or premium note given by the defendant for his policy. The

other facts appear in the opinion.
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Van Syckel, J.

The principal question is as to the force of our acts of 1860 and

1867, concerning insurance companies.

The fourth plea avers that the policy of insurance and the pre

mium notes were made and delivered at Raritan in this State, contrary

to the act of our legislature entitled "An act to rpgulate the business

of fire insurance companies or associations not incorporated by this

State," approved March 19th, 1860, and also to the act entitled "An

act to regulate the business of Sre, life, accident, marine and live-stock

insurance by companies or associations not incorporated by this

State," approved April 19 th, 1867.

To this plea the plaintiffs replied that they did not make and exe

cute the policy, and take the premium note at Raritan in this State,

but that the same were made, executed and delivered at Columbia, in

the State of Pennsylvania, and thereupon defendant demurred to this

rel ideation.

The demurrer, admitting all the facts well pleaded in the replication,

raises the question, whether this contract of insurance made in Penn

sylvania can be enforced here.

It is the evident purpose of the acts of 1860 and 1867 to put under

certain regulations the doing of business in this State by foreign in

surance companies. This.object is accomplished by prescribing the

conditions upon which they may effect insurance through agencies

established here. No intention is manifested of an attempt to re

strain or control the business of these corporations, so far as it is

transacted outside the limits of this State, or to give our legislation

any extra territorial effect.

Comity requires us to enforce a contract mode in another State,

and valid there, unless it is clearly prohibited by some provision of

these enactments.

The defendant insists that this restraint is found in the first section

of the act of 1860, which provides, " That it shall not be lawful for

any company chartered by another State, to transact any business

connected with insuring property situated in this State," etc. Even

if this section is not superseded by the act of 1867, it must, in con

nection with the subsequent provisions, be construed to inhibit any

foreign company from transacting any business connected with insur

ing property situated in this State, through agencies established here,

without conforming to the requirements of our laws. That this is

the fair construction of the act is manifest from its second section,
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which authorizes the Secretary of State, after the foreign company

has complied with its terms, to issue a certificate of authority, not to

enable the company to make a contract out of this State to insure

property here located, but to allow an agency to be established in the

county where applied for to transact business in this State.

It is also to be observed that the penalties denounced by the act

are aimed only at the unauthorized agent acting within this State.

Corporations are artificial beings, the creatures of positive law, and

not citizens with the meaning of that clause of the Federal Constitu

tion which secures to the citizens of each State " like privileges and

immunities with the citizens of the several States." It may therefore

be conceded, not only that our legislature may put under restraint

business transacted in this State by a company created by the law of

another State, but in the exercise of their plenary power may limit

if they cannot deny the right of such company to sue in our courts.

Although it would be competent by legislation to invalidate in our courts

an insurance contract made in good faith in another State on property

located here, it would be so contrary to the comity which has been

observed between the States, that such an intention will not be im

puted to the law-maker, unless the language used so clearly expresses

that purpose as to bear no other reasonable interpretation. There is

nothing in our laws except the clause above cited to countenance in

the slightest degree such a disposition on the part of our legislature,

and the language there used will not only bear another construction,

but it was omitted from the later act of 1867, which repeals all

inconsistent legislation.

It is argued that, under the rule now adopted, agencies established

here may evade our laws by the simple device of concluding their

contracts out of the State. If our laws were otherwise so impotent

as to permit such palpable evasion to pass unpunished, it would be

dearly within the reach of the first section of the act of 1860.

The following cases support the rule that where the policy is issued

and the insurance effected in a foreign State, on property situated in

another State whose laws render it void if made there, the contract

is valid and enforceable by either party. Hyde vs. Goodnow, 3

Comst., 267 ; People vs. Imlay, 20 Barb., 68 ; Huntly vs. Merrill, 32

Barb., 627 ; Williams vs. Cheney, 3 Gray, 215.

Hyde vs. Goodnow was a suit in New York upon a deposit note

. given for an insurance effected in New York on property situated in

Ohio. The Ohio statute declared void every policy signed, issued or

delivered in that State, or on any property of any kind situate in that
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State, by any foreign company, except through a duly licensed agent

The Court of Appeals held that the contract was not made in Ohio,

and therefore was not within the prohibition of this statute.

It is not to be presumed that the court overruled the words, "or

on any property of any kind situate in that State," contained in the

Ohio statute.

In the later case of the People vs. Imlay, the defendant set up that

the contract was in contravention of the statute of New Tork con

cerning foreign insurance companies, but the defense failed on the

ground that the contract was made in Pennsylvania, and being valid

there, would be enforced in New York.

There is nothing in our statute which will make this case an excep

tion to the general rule that the law of the place where a contract is

made or to bo performed is to govern as to the nature, validity, con

struction and effect of such contract ; being valid in such place, it is

to be considered equally valid everywhere. It will be enforced here

not proprio vigore, but ex comitate.

My conclusion is that a contract of insurance made out of this

State on property here situate, is valid.

The regulations of our insurance laws are not merely for the pur

pose of revenue, leaving unimpaired the contract made in violation

of them.

The act of April 15th, 1846, imposes a tax upon foreign companies

which establish agencies in this State, the principal object of which,

as stated in the preamble, was to deprive them of the advantage they

would otherwise have over our home corporations.

The subsequent acts of 1860 and 1867 manifest very clearly the more

important purpose of protecting the public against imposition which

might otherwise be practiced by wholly irresponsible companies, by

requiring that the foreign company shall exhibit under oath, and file

with our Secretary of State, a statement showing that they are

possessed of a sound, well invested capital of at least one hundred

and fifty thousand dollars over and above all claims and liabilities,

before authority can be had to appoint agents.

The raising of revenue by the imposition of a tax is merely inci

dental. The agent therefore who acts without due authority is not

only liable to the penalty in such case prescribed, but the contract

made in contravention of the law is itself void so far as concerns the

right of the foreign principal to sue upon it. Washington County

Iusurance Company vs. Dawes, 6 Gray, 376 ; Williams vs. Cheney, 8

Gray, 206.
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In such cases it may be required by public policy, that the party

insured shall be permitted to enforce the agreement, but no opinion

is expressed on this point.

The objection, that in the replication there is a departure in plead

ing, is not well taken. The place laid in the declaration was merely

formal.

The demurrer to the replication reaches back in effect through the

whole record, and attaches ultimately to the first substantial defect in

the pleading. Under this rule the, sufficiency of the declaration has

been made the subject matter of discussion.

1. The declaration alleges that the members of the corporation are

to be assessed on the premium notes to pay the losses. It recites that

the defendant became a member in March, 1867, and became insured

for a large amount, without specifying the sum for which he was in

sured, or the time the policy was to run.

There is nothing in the pleading to show that when the assessment

was made, the defendant was a ' l>»r of the corporation, and, as

such, liable to assessment.

2. It is further averred that every member is bound to pay losses

and necessary expenses in proportion to the amount of his deposit

note. The amount of losses and expenses for which the deposit notes

were assessed is not stated ; in fact it is not directly set forth that any

losses were incurred, nor is the aggregate amount of the deposit

notes shown. There is no sufficient allegation by which it can be de

termined whether the sum demanded by the plaintiff is according to

the terms of the contract. The action being ex contractu for a specific,

liquidated sum, there must be such a statement of facts as will show

a right to recover the amount claimed.

The allegation is that the company in January, 1870, made an as

sessment of seven and a half per cent, on the original amount of all

premium notes held by the company and in force on the 27th day of

November, 1869, and by such assessment assessed upon the premium

note of the defendant the sum of seventy-five dollars for the purpose

of paying losses incurred by the company by damage by fire. The

assessment was laid to pay losses, but the pleader has wholly failed

to state whether the sum assessed was less, greater, or precisely equal

to the amount of losses, or whether they were such losses as accrued

while defendant was a member of the company, and for which he

would be liable. The legal right to assess the defendant must be

clear on the face of the declaration. If the policy had expired, the

defendant could not be held without alleging that the loss accrued
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before its expiration. If the policy was alive, the losses must have oc

curred while it was in force. Long Pond Insurance Company vs.

Houghton, 6 Gray, 77 ; Savage vs. Medbury, 19 N. Y., 34.

It does not therefore appear that the assessment was laid upon the

basis authorized by the corporation act.

These are substantial infirmities in the declaration, and therefore

there must be judgment for the defendant.

DELAYED PAYMENT OF PREMIUMS—FORFEITUEE.

New York Supreme Court—First Department.—May, 1874.

RUTH E. DEAN, Respondent,

vs.

.ETNA LIFE INSURANCE COMPANY, AppeUanl.'

If by the express terms of a policy of insurance the premiums are made payable

on or before a day specified, non-compliance therewith forfeits tha policy, un

less the time for making such payment has been extended by competent

authority.

Appeal from judgment recovered on a verdict rendered at the Cir

cuit, and from order denying motion made upon the minutes for a

new trial.

T. G. Stbono, for Appellant.

Joseph H. Choate, for Respondent.

Daniels, J.

By the express terms of both the policies in suit, the premiums on

them were made payable on or before the twentieth day of Septem

ber, in every year during their continuance. And each contained the

statement that it was understood and agreed that in case the pre

mium should not be paid on or before the days mentioned for the

payment thereof, the policy should cease and determine. The pre

miums which became due and payable on the twentieth day of Sep-

* From the Sevi York Daily Bcfister.
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tember, 1869, were not paid on or before that day, and the conse

quence resulting from that circumstance was, that the policies ceased

and determined unless the time for the payment was extended by

some agreement or arrangement binding on the company. That such

an agreement had been made was a fact to be satisfactorily estab

lished by the plaintiff before her right to recover upon the policies

could be maintained, and that she endeavored to prove.

The evidence given in support of that fact consisted of the declar

ations and statements of the defendant's general agent, in charge of

its business at the city of New York. These statements were made

on the second of November, 1869, and also a few days after the de

cease of the person whose life was insured by the policies, who died

on the nineteenth of November of that year. They tended to show

that an agreement was made between him and the defendant's gen

eral agent, on the twentieth of September preceding, by which the

payment of the premiums for that year was so far extended that no

part of them became due until the fifth of November, 1869 ; and it

was shown that payment of such part was tendered to the agent and

refused by him after the statements were made, and before that day.

At the time when the statements were made by the agent, admitting

that he had made an agreement on the twentieth of September,

1869, extending the time for the payment of the premiums for that

year, he also delivered to the person he had the interview with,

written memoranda indicating the amounts required to be paid ac

cording to the terms of that agreement ; but they did not of them

selves constitute such agreement, and were not delivered by way of

renewing or entering into it. The witness who received them stated

that the agent gave him the memoranda " as indicating the arrange

ment which he had previously stated " to him ; and, as such, they

were no more than the oral declarations of the agent reduced to

writing.

Two other memoranda, signed by the defendant's agent, were found

among the papers of the person whose life was insured, after his

death, and were received in evidence on the trial ; but they were

evidently made before the twentieth of September, 1869, because they

call attention to the fact that the premiums on the policies would be

come due on that day, and request payment of the amounts. That

is succeeded by certain figures unexplained upon the papers, which,

with the explanation afforded by the agent's declarations, may possi

bly tend to indicate the existence of the agreement relied upon to

sustain the recovery. But if they are capable of being used in that
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manner it could not be done without the declarations themselves ;

so that if they were incompetent evidence for use in the case, nothing

was proved from which an agreement for the extension of the time

for the payment of the premiums could be inferred. Substantially,

that depended upon the declarations of the agent for proofs of

its existence. Without them, there was nothing from which the ex

tension of the time for the payment of the premiums could properly

be found as a fact.

In this state of the proof, and after the evidence was all taken, the

defendant moved for a nonsuit, specifying, among other reasons, in

support of its motion, that it was not proved that the conditions of

the policies as to payment were received, and the time of payment

extended by the defendant, or any person authorized to do so upon

its behalf. The motion was denied, and the defendant excepted. If

this objection had been broad enough to present the question whe

ther the agent's declarations were competent evidence to show an

extension of time for the payment of the premiums against the de

fendant, it would have been in time, although the proof of them was

received without objection. Those declarations were not competent

evidence of the existence of an agreement made six weeks before

the time when they were made, against the defendant, the principal

of the agent making them. Anderson vs. Rorne, etc., Railroad Co.,

54 N. Y., 334. And the omission to object to them when they were

offered did not deprive the defendant of the right to insist upon their

incompetency at the close of the evidence, or any other time during

the progress of the trial. This was substantially held in the oase of

Hamilton vs. N. Y. Central Railroad Co., 51 N. Y., 100.

But the objection actually taken did not present this point for the

decision of the court. It simply presented the objection that the

agent was not authorized to waive or extend the time of payment of

the premiums. Whether the proof given to show that an agree

ment had been made for the extension was competent proof for that

purpose was not mentioned nor suggested. Neither this motion, nor

the ground specified in its support, nor any other objection taken

during the trial, presented that question. And, as it was not raised

at any time during the trial, it was necessarily waived wheu the case

was submitted to the jury. The defendant had the right to have the

case tried, if it so elected, on incompetent evidence ; and the omis

sion at any time to object, is couclusive evidence of such waiver. By

such conduct even the right to a trial by jury may be waived.

Gleason vs. Keteltas, 17 N. Y., 291 ; Tenn. Coal Co. vs. Del. & Hud.
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Canal Co., 1 Keyes, 72 ; West Point Iron Co. vs. Reymert, 45 N. Y.,

703 ; Fisher vs. Hepburn, 48 N. Y., 41 ; Delanoy ys. Brett, 51

N. Y., 78.

The plaintiff offered in evidence a note made on the twentieth day

of September, 1868, given by the person whose life was insured by

the policies, for the payment of the premiums upon them in sixty

days after its date, containing the agreement that the policies should

be null and void if the noto should not be paid when it was due.

This was objected to by the defendant, on the ground that it was im

material. The objection was overruled, and the defendant excepted.

In one respect this was material evidence, for the authority of the

agent to extend the time for payment of the premiums was contro

verted by the defendant, and if that had previously been done by

him, with the approval of the defendant, it was a fact tending to

show the existence of the authority. When the agent himself was

examined as a witness, the defendant showed the transaction of 1868

fully by him ; and it appeared from his evidence that the papers

were sent to the defendant, who made no objection, but approved of

the arrangement. This was all competent for the purpose of showing

the agent's authority to change or extend the time fixed for the pay

ment of the premiums. The agent, on the defendant's examination

of him, showed that a receipt had been given when the note was

taken, and there could 'be no well founded objection against after

ward receiving the receipt itself for the purpose of having its precise

terms in evidence. It was a material part of the transaction which

the defendant had taken pains to prove, and there could be no im

propriety in reading it to show exactly what had been done, so far

as that appeared by the receipt.

The declarations proved to have been made in one of the inter

views after Mr. Dean's death, and which was objected to as incom

petent by an objection expressly confined to the particular occa

sion inquired for at that time, did not tend to prove the existence

of any valid agreement for the extension of the time fixed by the

policies for the payment of the premiums. And for that reason the

exception taken to the decision allowing them to be proved, can be

of no service to the defendant. The admission of the agent shown

under it, tended to prove that the terms proposed had not been com

plied with by Mr. Dean, and for that reason it was entirely ineffect

ual as evidence against the defendant. It maintained the position of

the defendant, and tended to subvert the plaintiff's claim. Vander-

voort vs. Gould, 36 N. Y., 639, 644
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The conversation which was stated by the witness Keese was of

the same general nature. He said that Morton told him sub

stantially what he had said during the trial as a witness ; so that it

could not possibly have done the defendant any harm. And while it

was objected to, it was not beouuse it was incompetent, but simply

because it ought to have been called out on the direct examina

tion.

The remark made by the witness concerning this conversation is

equally as applicable to the one just before considered ; for that was

no more than a repetition of what Morton, the agent, swore to him

self.

The evidence sufficiently showed the service of the notice and proof

of the death of the person whose life was insured, without the decla

ration of the agent that they had been received by the company.

They were tendered to the general agent, and, after being refused

by him, were mailed, under his direction, to the president of tho

company, at its place of business in Connecticut, and that, certainly,

should be sufficient to prove compliance with the terms of the policy

on this subject. Besides that, it appeared that the refusal to pay

was placed by the company on the omission to pay the premiums ;

and that would be sufficient to constitute a waiver of all proof of

death. Post vs. iEtna Ins. Co., 43 Barb., 353 ; Cornwell vs. Haight,

21 N. Y., 402.

An objection was taken to the copy of the notice and proof of

death offered in evidence ; but it was not objected to because it was a

copy. The objection was expressly placed on the reasons that it did

not appear that the original came to the possession of the company ;

that the fact of mailing was not such evidence of its receipt as to

justify the admission of a copy in evidence. These reasons were not

good, because the proof did show a proper service of the original.

The tender to the agent, and mailing to the president as he directed,

sufficiently showed the service of the notice and proof of death to

comply with the terms of the policy. The only authority opposed to

the validity of such a service is that of Hodgkins vs. Montgomery

County Mut. Ins. Co., 34 Barb., 213, and that was afterward reversed

by the Court of Appeals, 41 N. Y., 620.

The agent appears to have been the general agent of the company

at the city of New York, and he was authorized, as such, to transact

all the company's business at that place, which included all that he

did concerning this insurance ; and, for the reasons already given, as

well as those mentioned by Mr. Justice Brady, the judgment, after '
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being modified as directed by him, should, with the order denying

a new trial, be affirmed.

Dayis, P. J., dissented on the following grounds :

First.—Incompetent declarations of agent were admitted, against

defendant's objection. They were not harmless, because they were

regarded by the court and jury as material and important, as appears

by the charge, and because the ruling upon them established a rule

of evidence for the case, aud subsequent evidence of such declarations

was given, to which, it must be assumed, the defendunt omitted to

object on that ground, in deference to the ruling that such declarations

were competent.

Second;—The fact that the policies were canceled in October was

competent, as tending to corroborate the testimony of the agent that

no extension was made—it was an act in the due course of busi

ness.

Third.—There was no evidence in the case to establish the alleged

waiver, except incompetent proof of Morton's declarations. The

motion for a nonsuit raised the question of absence of lawful proof of

waiver. The overruling of the motion was error.

Fourth.—The verdict was against evidence, and a new trial should

have been granted on that ground.

The claim is of a most suspicious character, and the evidence to

uphold it, I think, was illegal and insufficient. I think a new trial

should be granted.

The judgment of the court, in accordance with the opinion of

Justices Brady and Daniels, was as follows : Judgment and order

reversed and new trial granted, with costs to abide event, unless

plaintiff, withiu twenty days after entry of the order herein, stipulate

to deduct $2,997.60 as of the date of the verdict ; in which case judg

ment and order affirmed, without costs to either party.



MISCELLANEOUS.

The following summary of cases, chiefly in the lower courts, is from

various sources, not official.

Life. —AJU claimed to be caused by eatingfrozen pork, is a ft within

the meaning of the application, and its concealment renders the contract

null.

This is a somewhat peculiar action. One of the plaintiffs, Four-

nier, took out a policy with defendants for $10,000, and afterward

transferred it to Fletcher. He answered the usual questions and signed

these answers, which are warranted to be true. In the 13th question

ho is asked among other things if he ever had apoplexy or fits, both

of which he answered in the negative. The 17th question asks if he

had any severo sickness during the last seven years, to which he an

swered, No. About four months later he had a fit of despondency, .

when he asked the doctor for poison, and two weeks later he cut his

throat and almost succeeded in destroying his life. About a year

before he insured he had a fit, caused, some say, by eating frozen pork.

Dr. Sequin, since dead, attending him, and Dr. McMillan, who has

been examined, was also called in. He calls it an apoplectic fit. At

all events it was a very serious one. After the attempt at suicide the

company investigated the matter and tendered back the premium

they had received, demanding the surrender of the policy. When

the second premium became due Fletcher and Fournier tendered it,

but the company refused to accept it, and the present suit was

brought to have the tender declared good and the policy declared

valid. Was it valid or was it void from the beginning? Was Four

nier bound to reveal the fit he had the year before he insured ? No

doubt his condition was then unsatisfactory, as he had a number of

these fits not long after effecting the insurance. I have not to decide

whether there was fraud or not ; the only question is, whether the
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answers were true or not There is no difficulty about the case. The

answers were not truly given, and the contract is a nullity in conse

quence. The action must be dismissed, and the policy declared null,

as asked in defendant's plea.—[Torrahce, J.]

Fletcher et al. vs. JEtna Life Ins. Co.

Superior Court, Montreal, Canada, Dee., 1874.

Fire.—Interest in reform of mortgage.

The owner of a block of buildings insured against loss by fire,

agreed to mortgage them to G. N. as security for a loan of money. A

mortgage was thereupon executed, but by mutual mistake of the

parties, the premises insured and agreed and intended to be mort

gaged, were incorrectly described therein. As further security for the

loan the mortgagor assigned to the mortgagee the policy of insurance,

and procured a memorandum to be written on it as follows : "Payable

in case of loss to G. N. to the extent of his claim."

The insured premises were destroyed by fire, the mortgage debt

remaining unpaid, and the mortgagee brings this action against the

mortgagor and the insurance company for a reformation of the

mortgage.

Held, that the action will not lie against the company, for the reason,

first, that it has no interest in the subject matter of the action ; and

second, that there is no question between the plaintiff and the com

pany.

Newman vs. Home Ins. Co.

Opinion filed June 11th, 1874. g. c„ Minnesota.

Fire.—Municipal corporations not liablefor the destruction of buildings

to prevent the spread of a conflagration in the absence of a statute creating

such liability.

An ordinance of the defendant, a mnncipal corporation, authorized

the mayor to order the destruction of any buildings he might deem

necessary to arrest the progress of a fire. In virtue of this authority,

the mayor ordered the destruction of two buildings belonging to

plaintiff. This action was alleged by plaintiff to be without sufficient

cause, as they would not have been burned by the fire, nor was the

fire extinguished or arrested by tearing them down. Compensation

was therefore demanded of defendant for their value.

Held, that municipal corporations, whose officers are by statute

and by ordinance authorized to order the destruction of any building
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or fence, " when they shall deem it necessary to arrest the progress

of and extinguish" a fire, are not liable to the person whose property

is thus destroyed in the absence of a statute creating such liability.

The destruction of buildings, etc., under such circumstances is not

a taking of private property for public use within the meaning of

Section 18 of Article 1 of the Constitution, but is a regulation of the

right which individuals possess to destroy private property in case of

necessity, to prevent the spreading of fire or other great calamity.

The legislature cannot authorize the taking of private property for

public use, except upon first making or securing just compensation

therefor, and any statute professing to do so would be void and confer

on authority to that end. g c

Field vs. City of Desmoxnes.

Marine.—Port risk does not cover risks connected with a voyage.

William Nelson, Jr., insured with the Sun Mutual Insurance Co.,

$6,250 on the hull of the ship Confidence for one month, from Oct.

5th, 1867, in the port of New York, against a port risk. On the 28th

October, 1867, the ship being loaded with cargo, in charge of a pilot,

and in tow of a steam tug, left her berth to proceed to sea, being then

bound on a voyage to the port of Glasgow.

In proceeding down the river the ship got on a reef, and after

being hauled off was taken to a berth where her cargo was discharged.

She was then placed in the dock, and after repairing her damages she

reloaded her cargo, and completed her voyage to Glasgow. The

claim on the Sun Co. was for repairs by getting on the reef, and also

for certain charges in the nature of a general average assessment

upon the interests concerned in the voyage to Glasgow, and amount

ing in all to about $1,000 on the policy of the Sun Co.

The defense was that the words " port risk," inserted in the applica

tion by the applicant, and contained in the policy, was a limitation of

the risks covered under the policy to those incident to a vessel lying in

port, and did not cover any risks connected with a voyage. That as

s0on as the ship proceeded on her voyage, she was no longer covered

under the port policy. There was no dispute as to the fact that the

ship was in the prosecution of a voyage to Glasgow when the accident

occurred.

Witnesses on the part of the defense were produced to show that

the words "port risk" had a limiting effect upon the policy, and should

be construed as words intended to contradistinguish such risks from

voyage risks ; that the port risk as used in the policy was understood
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by underwriters and mercb.1,1 ts to terminate at the moment the

voyage begins. It also appeared that the ordinary rate of premium

on such a port risk was a nominal one, being one quarter of one per

centum a month, while the premium on the voyage on winch the

vessel was engaged at the time of the accident, and which would last

about as long, was ten times as much. 1

The evidence and the authorities being in favor of this construction,

the judge directed the jury to give a verdict for the defendant.

Nelson vs. Sun Mutual Ins. Co.

Decision rendered Feb., 187*. N. Y. 6up. Ct

Fire.—Construction.—Fall of building voids policy

This was a suit brought on a policy of insurance issued by the de

fendant to the plaintiff, for one year from August 2, 1872, for $1,000

on frame church edifice, situate on the N. E. corner of May and

Second Streets, Chicago, and $500 on furniture and fixtures therein.

Property burned July 29, 1873, (four days before expiration,) for

which plaintiff claimed damages in amount named.

The policy contained the following clause, "If a building shall fall,

except as the result of a fire, all insurance by this company on it or its

contents shall immediately cease and determine."

The facts shown were, that the church was built on posts five feet

high ; that on or about July 15 Chicago was visited by a violent wind

storm, which blew the building off its posts and over the adjacent

sidewalk, rendering it necessary to prop it up on the north side by a

dozen pieces of scantling to prevent its falling completely down. One

witness stated that it stood on an angle of 45 degrees, others that the

north side, of the floor was down on the ground, while the south side,

resting on fallen posts, was up two or three feet. The whole building

was thrown out of proper shape, and many of the studding drawn out

of the sills.

Held, that this was a falling within the meaning of the above recited

condition, and that the policy thereby ceased to be operative.

Judgment for defendant.

The Congregation Hodeph Sholom vs. Oirard Ins. Go., of Philadelphia.

Decision by Rogers, J., Feb. 8th, 1874. Circuit Court, Cook Co., UL

Marine.—Failure of collecting agent to paypremium note.

A premium note given by the insured was sent by the company,

for collection on its maturity, to the bank where he had a de

posit, and collections maturing, more than sufficient to meet the
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amount of the note. The cashier promised to pay the note and

charge the same to the account of the insured, but failed to do so.

The note was returned as unpaid, but was afterward returned and

paid. The loss occurred in the interval.

Held, that the bank was the agent of the company in collecting the

note ; the agreement of the cashier with the insured amounted to a

payment and estopped the company from claiming a forfeiture for

non-payment.

Oerlach vs. Amazon Ins. Co.
V. 8. D. C, OeTeland, Ohio.
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AGENT.

§ 44. FlRE.—Examination of Property by.—The application,

which was the basis of the policy, covenanted that the state

ments contained in it were a full and true exposition of the facts

so far as " known to the applicant " and " material to the risk."

The application required the distances of all buildings within

less than one hundred feet to be stated. One building withiu

the prescribed distance was not stated. There was no evidence

of fraudulent or intentional omission. The agent, who wrote

the application, examined the premises before taking the risk,

and evidently knew the fact. Held, that the failure to mention

did not vitiate the policy.

Miner vs. Phoenix Ins. Co., 27 Wis., 693, and cases cited.

Wright vs. Hartford Fire Ins. Co.

Bep'd Jour'l, p. 381. Wia 8. a
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§ 45. Life.—Has no continuing Interest after the Discontinuance

of his Agency.—C, with the acquiescence of the company, pur

chased the interest of two local agents, colleoted the premiums

and reserved his commissions. He was afterward appointed Stato

agent. The company subsequently abolished its State agency,

and proposed that C. should appoint local agents, and dispose of

his interest on his own terms. The warrant appointing him

general agent provided, that " No commission can be claimed

by any person whose agency has been discontinued ;" also, " The

right to discontinue any agent or agency at any and all times is

reserved." A memorandum, also intended to be part of the con

tract, provides that, " Business obtained previous to date hereof

shall stand on same basis as heretofore." The testimony tended

to show that the basis of the previous contracts was substantially

the same as that of the contract concerning the State agency,

except as regarded the rate of commissions. Held, that C. had

no continuing interest in the business after the discontinuance of

the agency. The memorandum referred simply to the rate of

commissions during the continuance of the agency. The propo

sition of the company to treat with him on the basis of a con

tinuing interest, was of the nature of an amicable settlement,

not the concession of a right. No continuing right in the busi

ness can be raised by implication or usage.

Partridge vs. Ins. Co., 15 Wall., 513.

Mutual Benefit Life Ins. Co. vs. Charles.

Bep'd Jour'l, p. 2GS. V.S.CC.

BURDEN OF PROOF.

§ 46. Fire.—Distance of Buildings.—Where the insured was

required in the application to state the distance, etc., of build

ings within a distance of one hundred feet, if the distance of. a

building not mentioned was less, the burden was on the insurer

to prove the fact. In the absence of such proof the presumption

is that the distance is greater.

Wright vs. Hartford Fire Ins. Co.

-I «.

CONSTRUCTION.

§ 47. Fire.—Concerned in the Loss.—The policy required the
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certificate of the nearest magistrate not " concerned in the loss."

The insured was suspected of incendiarism, and if guilty would

bave been liable to the nearest magistrate for damages, resulting

from the fire having been communicated to adjoining property

owned by him. Held, that as the granting of such a certificate

would have been almost conclusive against his right of recoveryj

in an action against the insured, the magistrate was "concerned'

in the loss," within the meaning of the policy. The object of

the phrase was to obtain an impartial and indifferent arbiter be

tween the parties.

WrigJU vs. Hartford Fire Ins. Co.

-I «.

§ 48. Life.—Of Policy against Insurer, when applicable—Of

the Policy and Application.—The rule that a policy shall be con

strued most strongly against the insurer, can be resorted to only

when, after the use of proper helps to arrive at the intent of the

parties, the language is of doubtful import. When by the ex

press language of the policy the application is made a part of

the policy, and both are by their terms made to constitute the

contract, the two papers must be construed as if they were em

braced in one.

Font vs. JEtna Life Ins. Co.

Bep'd Jourl, p. 260. N. Y. Com. A.

CONTRACT.

§ 49. Life.—Relieffrom Hardship.—If the contract relations

of two persons are such that one or the other must suffer a

hardship, each party being equally free from blame, the law

will leave it precisely where the policy places it.

Worthington vs. Charter Oak Life Ins. Co.

Bep'd Jourl, p. 269. Cosh. 8. C. E.

DEVIATION.

§ 50. Marine.—Reformation of Contract.—When a company

insures the charter of a vessel after being informed that no

copy of the charter has been received, and it is not known how

many ports she will be required to use, and through mistake the

policy is so written as to limit the vessel to the use of one port,
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when, her charter actually requires two, a court of equity will

order the contract reformed to describe the voyage correctly.

National Traders' Bank vs. Ocean Ins. Co.

Rep'd Jour'l, p. 2H. Mb. 8. J. C.

OTHER INSURANCE.

§ 51. Fire.— What Constitutes.—Defendant issued a policy

insuring $2,000 on plaintiffs stock of goods, and $200 on his

household goods and furniture, in one building. The whole was

subsequently transferred to another town, in accordance with a

permission indorsed on the policy. The policy provided, " If any

other insurance has been or shall hereafter be made upon the

said property, and not consented to by this company in writing

hereon, this policy shall be null and void." Subsequent to the

transfer, plaintiff obtained insurance in another company as fol

lows : $500 on the building, $200 on household furniture, and $75

on his general library therein. This policy provided, " that any

other insurance on the property hereby insured, or any part

thereof, not notified to the company, should avoid the policy."

Neither company had notice of other insurance. The applica

tion to the second company stated that there was " no other in

surance on the household furniture."

Held, that the second policy, so far as respects the furniture,

was void and did not constitute additional insurance within the

meaning of the condition in the prior policy.

Clarke vs. New England, etc. Ius. Co., 6 Bush., 342-350 ; Hubbard vs.

Hartford Fire Ins. Co. , 33 Iowa, 325 ; May on Insurance, sec. 365.

Carpenter vs. Providence Ins. Co., 16 Pet., 425, distinguished.

Allison vs. Phenix Ins. Co. of Brooklyn.

Bep'd Jour'l p. 198. U. 8. C. C.

PLEADING AND PRACTICE.

§ 52. Marine.—Averment of Interest required by the Statute.

— What constitutes a sufficient Averment.—The statute entitled

" Betting and Gaming," N. Y., 1 Rev. St., 661, renders unlawful

and void all wagers and stakes and contracts based on any un

known or contingent event, but provides that it shall not be ex

tended to include insurance made in good faith for the security

or indemnity of the insured, and not otherwise prohibited by
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lair. Held, that there is authority for saying that an averment of

interest is necessary in declaring on a marine policy in order to

bring it within the exception, and renders it questionable whether

decisions previous to the act taking effect, that no such averment

was necessary in declaring on a marine policy, can be considered

as binding authority.

Williams vs. Ins. Co. of North America, How. Pr. Rep.,365 ; Ruse vs.

Mutual Benefit Life Ins. Co., 23 N. Y., 510.

The complaint alleges the business of the insured, and states

the conditions of said policy as to the intorest of the insured, and

substantially the terms of the insurance, the subject insured

and the " proper indorsement."

Held, that the allegation of snch proper indorsement having

been duly made, in connection with the terms of the policy, is a

sufficient averment of some interest, and if regarded as too in

definite, application should have been made to make it more de

finite. The subsequent allegations of damage and its discovery,

of information to defendant, of defendant's instructions to ascer

tain its amount, and subsequent demand for and reception of a

premium, and of the proceeds of the sale and estimated damages,

amount to an averment of the plaintiffs entire interest and of

the defendant's recognition of such interest. The complaint

states that the loss was caused by collision before the policy at

tached, but that the boat and cargo were in good condition at

that time ; also that no substantial injury appeared to have been

done at the time of the collision, and none was discovered until

the discharge of the cargo commenced. Held, that there was no

violation of the implied warranty of seaworthiness, or any affirm

ation that the injury was in active operation whon the policy

attached. The policy is not set forth in the complaint, and the-

only reference to a condition that a statement of the damages

must be rendered within thirty days is an allegation setting forth

the facts that prevented a compliance. Held, that it would not be

proper on demurrer to decide that such a condition involving en

tire forfeiture had not been complied with. Such a penalty should

only be declared on affirmative evidence of non compliance.

Young vs. Phenix Ins. Co.

Eep-d Jourt, p. 219. N. T- Con. A.
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PRACTICE.

§ 53. Fire.—Conclusiveness of Verdict under Instructions.—

Arson.— Refusal to instruct.—Where in conflicting testimony the

court charged that the policy is void unless the property is

worth the sum stated in the application, also that the insured

could not recover unless the owner of the ground, also that if

the statement concerning the thickness of a wall was untrue no

recovery could be had, a finding by the jury for the insured was

conclusive on all these disputed issues, and capnot be disturbed

by an appellate court. Where the question of incendiarism by

the insured was litigated during the trial, and submitted to the

jury on an issue of fact, an appellate court will not disturb the

verdict. Where the value of property was trifling, and there

was no proof that it could have been injured by the fire, a refusal

of the court to instruct concerning a policy clause requiring the

property to be put into the best possible shape after a fire, was

no error.

WrigM vs. Hartford Fire Ins. Co.

§ 54. Life.—Refusal of new Trial by Appellate Court.—A new

trial should be refused by an appellate court with extreme cau

tion, and only when the court can see that no possible state of

proof, applicable to the issues in the case, will .enable the de

feated party to succeed. It is not sufficient that his success is

highly improbable ; it must be certain.

Edmondston vs. McLord, 16 N. Y., 543; Griffin vs. Marquadt, 17

N. Y., 28.

Foot vs. jEtna Life Ins. Co.

—i 18.

§ 55. Fire.—Insurable Interest.—Where, in an action upon a

policy of insurance, it appears from the.petition that the insurance

company, for a specified premium, executed and delivered a policy

insuring A. against loss by fire, on specific property occupied by

the insured, an insurable interest in the insured, under the code,

is sufficiently shown.

People's Fire Ins. Co. vs. Heart.

Ohio 8. 0.
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PREMIUM.

§ 56. Lite.—Not a Debt.—Relations of, to Contract.—A pre*

mium dae is essentially different from a debt. One is optional

the other obligatory ; one creates an obligation, the other dis

charges it. Its payment is in substance the making of a con

tract. Payment of premium purchases actual insurance until

the next is due, and the right to insure by further payments.

The right to future insurance is an existing right, liable to be

defeated by future non-payment, which is so far a condition sub

sequent. Future insurance is not an existing fact, and cannot

exist except upon the payment of the premium. As to that it

is a condition precedent. Time is of the essence of the contract.

The law will no more postpone than it will excuse altogether the

payment. Where the law intervenes to prevent performance, as

in unconditional contracts, there is no contract and no liability

to either party.

Worthhujton vs. Charter Oak Life Ins. Co.

-I«9.

§ 57. Lira.— Waiver of Prompt Payment.—It is for the jury

to determine whether the habit of an agency in giving thirty

days grace amounted to a general practice of the company in re

gard to that agency field. If the company, by its general course

of dealing, and its particular course with the insured, led him to

behove he could have thirty days of grace, payment within that

time, if the insured was living, was valid.

Bliss on Life Ins., 2d ed., p. 299, et seq.

If, however, there was no such waiver of prompt payment, the

receipt of a premium when the insured was dangerously ill, and

this fact was unknown to the agents to whom it was offered, did

not renew the policy.

Garber vs. Olobe Mutual Life Ins. Co.

Bep'd Jour'l, p. 307. U. 8. 0. C.

RESIDENCE.

§ 58. Life.— Within Prohibited District.—Residence within a

prohibited district renders the policy void, unless the condition ia

waived by the company, or its authorized agent. Receipt of pre
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Hiium, with a knowledge of such violation, by the authorized of

ficers of the company transacting the business with respect to

this policy, is a waiver. But receipt of premium when ignorant

of the violation does not renew the policy.

Bliss on Life Insurance, 2d ed. , 344.

Garber vs. Globe Mutual Life Ins. Co.

-5 57.

VESTED RIGHT.

§ 59. Life.—Destruction of.—If the law is driven to the alter

native of destroying a vested right or making a new contract,

it will adopt the former. There is no precedent for the latter,

and no limit to the mischief which would follow its introduction

into the system of jurisprudence.

Worthinglon vs. Charter Oak Life Ins. Co.

-1 49.

WAR.

§ 60. Life.—When the contract is dissolved by.—The payment

of premium when due is a condition precedent to the further lia

bility of the insurer. The required payment is in no sense con

ditional on the non-intervention of accident, misfortune or the

law; it is absolute, and this would seem of itself to be a sufficient

answer to a claim on a policy where payment of premium was

prevented by the rebellion.

Opinions excepted to in Hillyard vs. N. J. Mut. Ben. Life Ins. Co., 35

N. J., 415 ; Hamilton vs. Mut. Life Ins. Co., 9 Blatchford, 234 ; Manhattan

Life Ins. Co. vs. Warwick, 20 Gratt., 614 ; Clopton vs. N. Y. Life Ins. Co.,

7 Bush., 179.

In an obligatory contract payment will be excused if unlawful.

School District No. 1 vs. Dauchy, 25 Conn., 530.

But that doctrine has no application to an optional contract,

and will not save the policy where war has made the payment

of premium illegal. The law will not imply a qualification of the

policy conditions in the case of war, such that the insured should

have the advantages of payments not made. A State law re

quiring the company to maintain an agent in the State, for pur

poses of taxation and service of process, is not an implied agree
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inent between the company and the insured to maintain an agent

in the State to receive premiums.

Hamilton vs. Mutual Life, and Manhattan Life vs. Warwick, excepted to.

The question is not whether the insured will be excused from

performing, but what are the consequences of non-performance.

Time is of the essence of the contract ; the law having intervened,

there is no contract and no liabilty to either party. The law

does not strictly deprive the insured of a vested right, it simply

enforces the contract. Where these payments might have been

made by the insured or his agent residing in the North, the con

sequences are attributable to his own act, and not to the law.

There can be no forfeiture in the proper sense of the term, where

there is no vested right. The assumption of such a doctrine

would work a hardship to the company, and the court should

not relieve one party at the expense of the other.

Clopton vs. New York Life Ins. Co., excepted to.

Each payment of premium during war is an act requiring in

tercourse between enemies, and therefore war dissolves the con

tract, which depends on the payment of premiums after its com

mencement.

The Rapid, 8 Cranch, 155 ; Griswold vs. Waddington, 16 Johnson, 479 ;

The Julia, 8 Cranch, 181.

A premium due is not obligatory, therefore not a debt whose

payment is suspended during war. The contract is executed

and therefore not 'dissolved by war until the next premium be

comes due ; it then becomes executory and war works a dissolu

tion.

Cohen vs. N. Y. Mut. Life Ins. Co., 50 N. Y., 610 ; Sands vs. N. Y.

Mut. Life Ins. Co., 50 N. Y., 026 ; Martine vs. International Life Ins. Co.,

53 N. Y., 339, excepted to.

Tate vs. N. Y. Mut. Life Ins. Co., U. S. D. C., Tenn.; Dillard vs. Man

hattan Life Ins. Co., 44 Georgia, 119.

Worthinqton vs. Charter Oak Life Ins. Co.

WARRANTY.

§ 61. Life.—False or Fraudulent Answers in Application,—

Where the application provides that its statements shall be the

basis of the contract, and that " any untrue or fraudulent answers,
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any suppression of facts in regard to the party's health," etc.,

shall avoid the policy, and the policy makes the application a

part of itself, and provides that if it be found " in any respect

false or fraudulent, the policy shall be void ;" Held, that all the

representations of the insured are warranties, and must be sub

stantially true or the policy will be void.

Jennings vs. Chenango Mut. Ins. Co. , 2 Demo, 75 ; Chaffer vs. Catta

raugus Co. Mut. Ins. Co., 18 N. Y., 376 ; Chase vs. Hamilton Ins. Co., 20

N. Y., 52 ; Le Roy vs. Market Fire Ins. Co., 39 N. Y., 90 ; 1 Phillips on

Ins., sec. 691, etc.

It matters not whether the representations are material or not,

the parties have made them such by inserting them ; or whether

the insured made untrue statements believing them to be true.

Duchett vs. Williams, 2 Cromp. & M., 348; Sowell vs. Middlesex Mut.

Fire Ins. Co., 8 Cush., 127-133 ; Vose vs. Eagle Life and Health Ins. Co.,

6 Cush., 42.

It matters not that the agent who procured the insurance

knew the true state of the facts. The policy embodies the con

tract and must speak for itself.

Jennings vs. Chenango Co. Mut. Ins. Co. ; Chase vs. Hamilton Ins. Co. ;

Sewell vs. Middlesex Mut. Fire Ins. Co.

The mere fact that the statements are warranties, and untrue,

avoids the policy ; an express provision to that effect in the policy

or application was unnecessary. The words " false or fraudu

lent " in the policy do not both mean the same thing. " False "

is sometimes used as fraudulent, sometimes as untrue ; here it

must be construed in the latter sense.

Alston vs. Mech. Mut. Ins. Co., 4 Hill, 334; Carpenter vs. Amer. Ins.

Co., 1 Story, 62 ; Mutual Life Ins. Co. vs. Wager, 27 Barb., 364.

Foot vs. uEina Life Ins. Co.



REPORT OF DECISIONS

RENDERED IN INSURANCE CASES, IN THE UNITED STATES

SUPREME AND CTRCUIT COURTS, AND IN THE

STATE SUPREME COURTS.

From certified transcripts in our possession.

SUPREME COURT OF WISCONSIN.

Appeal from Hock Circuit Court.

GEORGE A. WBIGHT.Respondent,

vs.

THE HARTFORD FIRE INS. CO., Appellant*

The policy required the certificate of the nearest magistrate not " ooncerned in

the loss." The insured was suspected of incendiarism, and if guilty was lia

ble to the nearest magistrate for damages resulting from the fixe having been

communicated to adjoining property owned by him.

Held, that the term " concerned in the loss " was intended to secure an impartial

and indifferent arbiter ; the magistrate was "concerned in the loss" within

the meaning of the policy.

Where in conflicting evidence the court charged that the policy is void unless the

property is actually worth the sum stated in the application, and the jury

found for the insured, it was tantamount to finding that the value was not

overestimated.

Where the question of incendiarism by the insured was litigated on the. trial, and

fairly submitted to the jury on on issue of fact, an appellate court will not

disturb the verdict.

Where the insured was required in the application to state the distances, etc., of

buildings within less than four hundred feet, if the distance of a building not

mentioned was less than one hundred feet, the burden is upon the insurer to

* Cause submitted January 13th, 1374. Decision rendered February 2nd, 1375.
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prove the fact. Where it is admitted that Ruch a building was within the pre

scribed distance, and the agent who wrote the application examined the pre

mises and knew the location, in the absence of fraudulent intention shown on

the part of the insured, the failure to mention the existence of the building

does not vitiate the policy.

Where the title to ground on which the building stood was onlv discovered to be

doubtful by measurement subsequent to the fire, and the jury found for the

insured , under instructions that he could not recover if not the owner, the

finding was conclusive of the question of title.

Where the policy required the property to be pat into the best possible shape after

the fire, and its value was trifling, and there was no proof that it could have

been injured, a refusal of the court to instruct on the point was not error.

Where the representation of the thickness of a wall was in dispute, and it was

submitted to the jury as a question of fact, uuder instructions that if untrue

the policy would be void, the finding of the jury for the insured was conclu

sive of its thickness, and where the agent was present when the measurement

was made, iu the absence of evidence of fraud, even if erroneous, the court

would hesitate to reverse the judgment.

Judgment affirmed.

Action upon a policy of insurance, dated August 6th, 1872, in and

by which the defendant insurance company insured the plaintiff

against loss or damage by fire to his hardware store or tinshop in

Lima, Wis., to the amount of $700, to his stock of merchandise

therein $250, and to his tools and fixtures therein $250. The store

and most of its contents were burned on the evening of September

6th, 1872. The complaint is in the usual form of complaints in like

actions, and the plaintiff claims therein to recover the whole amount

of the risk so taken.

The policy of insurance contains the following conditions :

" If an application, survey, plan or description of the property

herein insured is referred to in this policy, such application, survey,

plan or description shall be considered a part of this policy, and a

warranty by the assured ; and if the assured, in a written or verbal

application, makes any erroneous representation, or omits to make

known any fact material to the risk ; * * * or if the assured is

not the sole, absolute and unconditional owner of the property in

sured, or of the land on which such building or buildings stand, by a

title in fee simple, and this fact is not expressed in the written por

tion of the policy, * * * * then and in every such case this policy

shall be void. In case of loss the insured shall give immediate no

tice thereof, and shall render to the company a particular account

of said loss, under oath, stating the time, origin and circumstances

of the fire, the whole value and ownership of the property, and the

amount of loss or damage ; and shall produce the certificate under

seal of a magistrate, notary public, or commissioner of deeds, near
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est the place ot the fire, and not concerned in the loss or related to

the assured, stating that he has examined the circumstances attend

ing the loss, knows the character and circumstances of the assured,

and verily believes that the assured has without fraud sustained

loss on the property insured to the amount claimed by the said in

sured. In no case shall the claim be for a greater sum than the ac

tual damage to or cash value of the property at the time of the fire

* * * When personal property is damaged the assured shall put it

in best order possible, and make an inventory thereof, naming the

quantity and costs of each article, and upon each article the damage

shall be separately appraised, and the detailed report of the ap

praisers in writing, under oath, shall form a part of the proof re

quired, * * * and until such proof and certificate are produced * *

the loss shall not be payable. Any fraud, or attempt at fraud, or

any false swearing on the part of the assured, shall cause a forfeiture

of all claim under the policy. And it is further expressly covenanted

by the parties hereto, that no officer, agent, or representative of the

company shall be held to have waived any of the terms and condi

tions of this policy unless such waiver shall be indorsed thereon in

writing. This policy is made and accepted upon the above express

conditions."

It is alleged in the complaint that after the property was burned,

the plaintiff applied to one Hull, then a justice of the peace of the

town of Lima, and the justice nearest the place of the fire, for a

certificate of the fire and loss as required by the policy, but that such

justice, without any reasonable cause, and for the purpose of injuring

the plaintiff, refused to give the same ; also that Hull was concerned

in the loss, was a bitter enemy of the plaintiff, and before that time

had made a criminal complaint against him, charging that the plain

tiff was guilty of the crime of burning the property. It is further

therein alleged that the plaintiff procured and gave to the defend

ant, in due time, the certificate in the required form, of one P. C.

Stillman, and that the latter (quoting from the complaint) " was at

the time of said fire, and from thence hitherto has been and now is,

a justice of the peace in and for said town of Lima, and resides

within about half a mile of the place of said fire, and did at the

time of said fire, and with the exception of said Hull is the nearest

the place of said fire of any magistrate, notary public or commission

er of deeds, and that said Stillman was not concerned in said loss,

nor related to this plaintiff; and that said certificate of sard Still

man stated that he was at the time a justice of the peace and a resi
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dent of said Lima Center, Kock County, Wisconsin, and that he ad

ministered the above-mentioned oath to this plaintiff, was one of the

justices of the peace nearest to said fire in said -village of Lima Cen

ter, and that he was not concerned in the above loss by fire, nor

related to the said insured, George A. Wright."

Full performance by the plaintiff of all the conditions of tho poli

cy to be performed by him, is also avrrred in the complaint.

In his application for the insurance, (which application is the basis

of tho policy,) the plaintiff stated that the value of the store was

$1,000, of the stock, $400, and of the tools and fixtures $400. To a

question which required him to state the distance and materials and

uses of other buildings within one hundred feet of the one to be in

sured, the plaintiff answered as follows : " About 25 feet south to

frame building occupied as a hotel ; three feet north to two story

frame store. He also stated, in reply to appropriate questions, that

except a mortgage for $200, he was the sole and undisputed owner

of the property proposed to be insured ; that he owned and held, by

deed of warranty, tho ground upon which the building stood, and

that a certain brick wall between the hardware store (which was a

brick building) and a wood or frame addition thereto (being the

tin-shop) was thirteen inches thick." Such application concludes as

follows : " And the said applicant hereby covenants and agrees to

and with said company, that the foregoiug is a just, full, and truo

exposition of all the facts and circumstances in regard to the condi

tion, situation, value and risk of the property to be- insured, so far

as the same are known to the applicant and are material to the risk."

The answer, either by express averments, or by averments of want

of knowledge or information thereof sufficient to form a belief, con

tain specific denials of most of the material allegations of the com

plaint. It also contains the following defenses :

1. That Mr. Hull was the nearest magistrate to the place of the

fire, that he was not concerned in the loss, nor related to the plain

tiff, and that the latter had never requested him to make the certifi

cate required by the policy.

2. That when plaintiff made such application, the building insured

was not worth $500, nor was the stock therein worth $200, or the

tools and fixtures worth $200, and that the plaintiff well knew the

value of the property and fraudulently overestimated the same.

3. That the damages, by reason of the fire, did not exceed to the

buildings $400, to tho stock $40, and to the tools and fixtures $60.

4. That the plaintiff "deliberately, premeditatedly and feloniously"
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set the building on fire, or caused it to be done, and thus in his own

wrong caused the insured property to be burned.

5. That there were other buildings within less than 100 feet of the

insured building, not disclosed in the application, and that the plain

tiff was not the owner of a portion of the land on which the tinshop

addition stood.

6. That the plaintiff did not put the personal property damaged by

the fire, in the best order possible, as required by the policy.

7. That the brick wall between the hardware store and the tinshop

was only eight inches thick, instead of thirteen inches as stated in the

application.

It is further alleged in the answer, that the proximity of such other

buildings, the want of title in the plaintiff to' a portion of the ground

upon which the insured building stood, and the fact that the brick

wall above mentioned was but eight inches thick, were conditions

material to the risk, and that had their existence been known to the

defendant a higher rate of premium would have been exacted, or the

risk would not have been taken.

The testimony introduced on the trial, and the rulings and instruc

tions made and given by the court, are sufficiently stated in the fol

lowing opinion.

The jury found for the plaintiff, and assessed his damages at $1,200

—the full amount of the insurance ; a motion for a new trial was

denied, and judgment was afterward entered pursuant to the verdict.

The defendant appealed.

Messbs. Cassoday and Carpenter, for Respondent.

Isaac Lyon, for Appellant.

Lyon, J.

'We have had considerable difficulty in obtaining a correct under

standing as well of the facts of this case, as the points upon which

the defendant seeks a reversal of the judgment of the Circuit Court.

This difficulty arises from the circumstance that the learned counsel

for the defendant, who usually prepares his cases and arguments

with great care, has been disabled from so doing in the present cause

by severe and protracted indisposition. The testimony contained in

the bill of exceptions is very voluminous, consisting of over 430

manuscript pages; and the comparatively small portion thereof

printed in the abstract of the case does not seem to have been aptly
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selected to show the full tendency and effect of the testimony on be

half of the plaintiff. The cause was not argued at the bar, and, for

the reason just stated, the counsel for the defendant, with the consent

of the opposing counsel, was excused from filing a printed argument or

brief, and we have before us only his random brief, which was evi

dently hastily prepared for use in the Circuit Court. Of course these

observations imply no censure, but they are made solely for the pur

pose of explanation, should we fail to comprehend, fully and correctly,

any material fact or question involved in the issue.

It will be convenient to examino the points which seem to present

themselves for consideration, in the order in which they are stated in

the answer.

1. It will be remembered that a provision contained in the policy

of insurance required that, in case a loss should occur, with his proof

of such loss the plaintiff should produce a certificate of certain facts

and opinions, '' under the seal of a magistrate, notary public or com

missioner of deeds, nearest the place of the fire, and not concerned in

the loss or related to the assured." The plaintiff accompanied his

proofs of loss with the certificate, in the prescribed form, of one Still-

man, then a justice of the peace of Lima, and the nearest officer

designated in the policy, to the place of the fire, except one E. Hull,

who was also a justice of the peace'. The proofs were objected to by

the general manager of the defendant company, for the reason that

the certificate was not made by the magistrate, notary or commis

sioner nearest the place of the fire—that is, because it was not made

by Justice Hull. It seems that the plaintiff had applied to the latter

justice for the certificate, but he refused to give it.

The learned circuit judge submitted to the jury the question of

fact whether there had been a substantial compliance with this con

dition of the policy, and instructed them that a substantial compli

ance therewith was sufficient. He refused to give an instruction to

the effect that if Mr. Hull was the magistrate nearest the place of

the fire, not concerned in the loss or related to the assured, his cer

tificate was indispensable to the plaintiff's right of action.

The evidence shows conclusively that the fire from the plaintiff 's

burning building communicated directly to and burned the building

of Mr. Hull, occupied by him as a store and residence, and also

burned a portion of his goods therein ; that he had no insurance on

the property thus destroyed, and that he made a complaint to a

magistrate against the plaintiff, charging him with the crime of setting

the fire. If the plaintiff willfully set the fire which destroyed his



1875.] 257Wright vs. Hartford Fire Ins. Co.

property, the defendant company is not liable for his loss, but he is

liable to Mr. Hull for the loss of the latter caused by the same fire.

Had Mr. Hull made the certificate required by the policy, it would

have been strong, almost conclusive evidence against his right to re

cover for his loss in an action therefor against the plaintiff. Hence

he had an interest in withholding the certificate, and in the estab

lishing of the fact that the plaintiff willfully set the fire.

We do not understand that the term " concerned in the loss," as

employed in the policy, means merely a pecuniary interest in the

money which may be obtained from the insurance company on account

of a loss, but that it is inserted in the policy to secure an impartial

arbiter between the company and the assured—one who will neither

make nor lose, directly or indirectly, by the determination of the rights

and obligations of the parties in respect to the loss, but who stands

indifferent between them. We think, therefore, that Justice Hull

was "concerned in the loss," and that Justice Stillman was the proper

person to make the certificate, and had the learned judge so in

structed the jury, it would not have been error. The instructions

given were more favorable to the defendant than it had any right to

demand, and it cannot be heard to complain of them.

2. On the subject of the value of the insured property at the time

the policy was issued the testimony is very conflicting. There cer

tainly is testimony tending to show, and from which the jury might

have found, that the property was then of the value stated by the

plaintiff in his application for insurance. The judge at first instructed

the jury that if the plaintiff overestimated such value honestly, and

in consequence of a mere error of judgment, it would not avoid the

policy. But he subsequently modified his charge in this respect,

and instructed them that unless the property was actually worth the

sum stated in the application, the policy is void, and that its validity

does not depend upon the plaintiff's knowledge that ho had made an

overestimate of the value. Under the modified instruction the jury

must have found that the value of the property was not overestimated

by the plaintiff. This disposes of the point.

3. The testimony also tends to show that the plaintiff 's loss on

each class of insured property equaled the insurance thereon, and

the jury were instructed that if he recovered in the action, his

recovery must be limited to his actual loss. This was manifestly

correct.

4. The question as to whether the plaintiff set the fire was litigated
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on the trial, and was fairly submitted to the jury. On this issue of

fact, the verdict was for the plaintiff, and we cannot disturb it.

5. As to the proximity of other buildings not mentioned in the ap

plication. There is considerable testimony relating to a building on an

adjoining lot in the rear of the insured store, not so mentioned, but

we find no statement of the distance between the two buildings. If

ituch distance was less than 100 feet, the burden was upon Hie de

fendant to prove the fact. Failing to do so, the presumption is that

the distance between the two buildings was more than 100 feet.

There was, however, a building on the opposite side of the street,

within less than 100 feet of the insured building, but it is very evi

dent, from the testimony, that the agent of the plaintiff who wrote

and received the application and delivered the policy, knew the fact.

He went upon the premises and examined them before taking the

risk, and he does not claim to have been ignorant of the existence

und location of the building across the street. Furthermore, there is

no testimony tending to show that the plaintiff fraudulently or inten

tionally omitted to mention such building in his application. Under

these circumstances, the failure thus to mention it does not vitiate

the policy. Miner vs. Phceuix Ius. Co., 27 Wis., 693, and cases cited,

[1 Ins. Law Jour., 41.]

Testimony was introduced on the trial, tending to show that a

strip of ground, about four feet wide, under the side of the tinshop

next to Mr. Hull's store, did not belong to the plaintiff, but belonged

to Hull. The plaintiff stated in the application that he was owner

of the ground upon which the tinshop stood. This is claimed to be

a misrepresentation of title which avoids the policy. It is only neces

sary to say on this subject, that until after the fire all parties sup-

pused that, the plaintiff owned the strip, and doubt was raised as to

his title thereto by a subsequent survey ; that the testimony tending

to show that Hull owned it was most unsatisfactory ; and that the

question of ownership was submitted to the jury with an instruc

tion that if they found that the plaintiff was not the owner, he coulu

not recover. Under this instruction the jury must have found that

the plaintiff was the owner of such strip, and the verdict is conclusive

of that question.

6. We think there is nothing in the point that the plaintiff failed

to put the damaged property in the best possible order after the fire.

The value of such property was trifling in amount, and there seems

to be no proof that its value could have been improved. Hence, the
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refusal of the judge to give an instruction on that subject, asked on

behalf of the defendant, was not error.

7. The only remaining defense relates to the thickness of the brick

wall between the tinshop and the hardware store. It is stated in the

application that such wall was thirteen inches thick, whereas the

testimony is quite satisfactory that it was only about eight and a half ,

inches thick. Yet there is some testimony tending to prove that it

was a thirteen inch wall. The plaintiff testifies that he measured

across the door casing in the wall and found the distance sixteen

inches, and another witness testified that the door jamb projected

one inch and a half beyond the wall on either side. The thickness

of the wall, as stated in the application, was merely an estimate from

such measurement made by the plaintiff, and it seems to have been

an overestimate thereof. The judge gave the same instruction relative

to such statement, that he gave concerning the alleged overestimate of

the value of the insured property, and submitted it to the jury as a

question of fact, whether there was a misrepresentation in respect to

the thickness of the wall. The verdict for the plaintiff shows conclu

sively that the jury found the wall to have been thirteen inches thick.

While, probably, we should not have so found from the testimony ;

yet, inasmuch as there was some testimony to support the verdict in

that particular, we are powerless to interfere.

But we fail to find any testimony tending to show that' the plaintiff

did not make an honest estimate of the thickness of the wall, and

inasmuch as the agent of the defendant was present when the measure

ment and estimate were made, and had full opportunity to correct

the same if erroneous, we should hestitate to reverse the judgment,

even though it were conclusively proved that the wall was less than

thirteen inches thick.

Many exceptions were taken on behalf of the defepdant to the

rulings of the court on objections to the admission of testimony

offered on the trial, but we discover no error in these rulings, or

at least none of sufficient materiality to work a reversal of the judg

ment.

Upon due consideration of the whole case, it seems to us that the

judgment of the Circuit Court ought to be affirmed.

It is so ordered.
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COMMISSION OF APPEALS OF NEW YORK.

REBECCA L. FOOT, Appellant, \

vs. >

THE .ETNA LIFE INS. CO., of Haetford, Respondent.* )

The rnle that a policy shall be construed most strongly against the insurer only

applies when the language is of doubtful import.

Where the application provides that its statements shall be the basis of ths con

tract ; that any " untrue or fraudulent" answers shall void the policy, and the

policy makes the application part and parcel of, itself, and further, that if " in

any respect false or fraudulent it shall avoid the policy," Held, that the two

papers must be construed as one. All the representations are warranties, and

must be substantially true. It matters not whether material or not ; the par

ties have made them so ; nor whether made innocently, believing them to be

true, nor whether the agent knew the facts.

Held, that the mere fact of the statements being warranties and untrue, avoids the

policy, though no clause exists in the policy or application expressly voiding it

on that account.

Held, that the words " false or fraudulent" in the policy were inserted for abun

dant caution to cover statements simply untrue, as well as those colorably true

but fraudulent in fact.

Held, that a new trial should be refused by an appellate court with extreme caution

and only when the court can see that no possible state of proof applicable to

the issues will enable the defeated party to succeed.

Judgment reversed and new trial granted.

Appeal by plaintiff from the judgment of the General Term of the

New York Common Pleas, reversing a judgment entered for her upon

the verdict of a jury, and ordering judgment absolute in favor of the

defendant.

The action was upon a policy of insurance upon the life of Major

Alfred Foot, plaintiff's husband.

On the 24th day of January, 1867, the plaintiff by her husband

made an application to the defendant for a policy of insurance upon

his life. The application contained certain questions to be answered

as to the health and condition of the husband. The eleventh ques-

• Argued September 26, 1874. Decision rendered January Term, 1875.
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tion was as follows : " Had the party ever had any of the following

diseases ; if so, how long and to what extent, * * * spitting of

blood, consumption, * * * * disease of the lungs," etc.

To this question the answer was " No." The thirteenth question

was as follows : " Has the party had during the last seven years any

severe disease ? If so, etate the particulars and the name of the

attending physician ?" To this question the answer was " No." After

the questions and answers, the application contained the following :

" It is hereby declared that the above are correct and true answers to

the foregoing questions, and it is understood and agreed by the under

signed that the above statements shall form the basis of the contract

of insurance, and also that any untrue or fraudulent answers, any

suppression of facts in regard to the party's health, etc., shall render

the policy null and void." That was dated Jan. 24th, 1867, and

signed "Rebecca L. Foot, per Alfred Foot." The policy was dated

the same day, but there was a clause in it that it should not be binding

until countersigned by the agent, and it was so countersigned Febru

ary 2nd, 1867, and soon after delivered to Alfred Foot. It contained

the following clause : " It is also understood and agreed to be the true

intent and meaning hereof, that if the proposed answers and declara

tions made by the said A. Foot, and bearing date the 24th day of

January, 1867, and which are hereby made part and parcel of this

policy as fully as if herein recited, and upon the faith of which this

agreement is made, shall be found in any respect false or fraudulent,

then and in such case this policy shall be null and void."

Major Foot entered the army of the United States in 1861, and in

1864 was twice wounded. After a partial recovery he was ordered to

Arizona for duty, and sailed from New York for his destination in

November, 1865. While upon the ocean, the seventh day out, he

had an attack of spitting blood, which continued two days, and re

duced him very much, disabling him from duty for several weeks.

He reached California, and while at Drum Barracks in March, 1866,

he had another hemorrhage and attack of spitting blood which lasted

about two days, and confined him to his bed several weeks. Neither of

these hemorrhages was preceded or followed by any cough. He re

turned from California in June, 1866, and from that time until the

last of August, 1868, his health continued good. At the latter date

he had another attack of hemorrhage, and he died of consumption

September 1st, 1869.

Upon the trial the judge permitted the plaintiff, under objection

and exception on the part of the defendant to prove facts tending to
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show that Major Foot did not intentionally or fraudulently mate any

misrepresentations or give untrue answers to the questions, and he

charged the jury substantially that his answers did not vitiate the

policy, unless knowingly untrue. To this charge defendant excepted.

Defendant requested the judge to charge the jury that, " if the party

had previous to his application, contrary to his answer to question

No. 11, the disease of spitting blood, the disease of consumption, or

disease of the lungs, or either of them, prior to the application, tbe

policy is void ;" also, that " if the party had during the last seven years

preceding the application, contrary to his answer to question No. 13,

a severe disease, to wit : spitting of blood, consumption, or disease of

lungs, the existence of either of them during the last seven years

prior to the application rendered the policy void." The judge refused

to charge either of the requests, and defendant excepted.

S. A. Foote, for Appellant.

S. Hand, for Respondent.

Earl, Com.

Parties to insurance contracts have the right to make their own

bargains, as in other cases. An insurance policy is to be construed

like other contracts, with the view to arrive at the intent of the par

ties. The rule that an insurance policy shall be construed most

strongly against the insurer can be resorted to only when, after using

such helps as are proper to arrive at the intent of the parties, some

of the language used, or some phrase in the policy, is of doubtful im

port, in which case the rule should be applied, because the insurer

wrote the policy. Here it is clear that both parties intended that

the policy and the application or proposal should constitute the con

tract between them. They so expressly agreed, and it is so stated

both in the policy and the proposal. By the express language of the

policy, the proposal, and the answers and declarations therein made,

are made part of the policy. Hence the two papers must be con

strued as if they were embraced in one.

All the representations of the assured contained in the policy In-

being written therein, or incorporated therein by reference to the

proposal, are warranties and must be substantially true or the policy

will be void. Jennings vs. Chenango Mat. Ins. Co. , 2 Denio, 75 ;

Chaffer vs. Cattaraugus Co, Mut. Ins. Co., 18 N. Y, 376 ; Chase vs.

Hamilton Ins. Co., 20 N. Y., 52 ; Le Roy vs. Market Fire Ins. Co.,

39 N. Y, 90 ; 1 Phillips on Ins. sec. 891, etc. It matters not whether
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the representations are material or not. The parties have made them

material by inserting them, and it matters not if the party insured

made the untrue statements innocently, believing them to be true.

Duchett vs. Williams, 2 Cromp. & M., 348 ; Lowell vs. Middlesex

Mutual Fire Ins. Co., 8 Cusb., 127-133 ; Vose vs. Eagle Life and

Health Ins. Co., 6 dishing, 42. Nor does it matter if the agent who

^procured the insurance for the company knew the true state of the

facts. The policy embodies the contract and must speak for itself.

Jennings vs. Chenango County Mutual Ins. Co.; Chase vs. Hamilton

Ins. Co.; Lowell vs. Middlesex Mutual Fire Ins. Co., supra. Hence if

we should treat Dr. Buchlia, upon whose medical examination the

policy was issued, as the agent of the defendant, the fact that he had

at the time knowledge of Major Foot's prior condition, obtained before,

while not acting for the defendant, it could make no difference with

defendant's liability. The plaintiff in this action must stand by the

answers of her husband as embraced in the contract, however inno

cently they may have been made. To render the policy void on ac

count of the untrue answers, it was wholly unnecessary that the pro

posal or the policy should contain a clause expressly providing for a

forfeiture on that account. The mere fact that the statements are

warranties and untrue, vitiates the policy.

But it is claimed on the part of the appellant, that because the

policy incorporates into itself the proposal, and the answers and de

clarations therein made, and provides that the policy shall be void if

they ore false or fraudulent, therefore it is not sufficient to avoid the

policy that they are simply untrue, but to have that effect they must

be knowingly and intentionally so.

The proposal is made part of the policy, and in that the words

" untrue or fraudulent" are used. I have no doubt that the words

"false or fraudulent," written in the policy, are used in the same

sense. Effect should be given to both the words false and fraudulent.

If they both mean statements made intentionally and knowingly to

deceive, then it was unnecessary to use both, and nothing is added to

the sense by the use of both. The word false is sometimes used in

the sense of fraudulent, and sometimes in the sense of untrue. The

following are instances of the latter use of the word :

In Alston vs. Mech. Mut. Ins. Co., 4 Hill, 334, Chancellor Wal

worth says : " and if the representations be false in any material

point, even through mistake, it will avoid the policy."

In Carpenter vs. Amer. Ins. Co., 1 Story, 62, Judge Story says :

"A false representation of a material fact is, according to well settled
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principles, sufficient to avoid a policy of insurance underwritten on

faith thereof, whether the false representation be by mistake or design."

In Mutual Life Ins. Co. vs. Wagner, 27 Barb., 364, Judge Suther

land says : " A false representation will avoid the policy if the actual

risk was greater than it would have been had the representations

been true. In such action it would not have been necessary for the

insurers to show that the misrepresentation or concealment was

intentional or fraudulent."

Having provided in the proposal, which is made part of the policy,

against both untrue and fraudulent statements, how can we infer that

in the policy, based upon the proposal, it was the intention to cut

down the force of these words, and confine the avoidance of the policy

to statements fraudulently made ? Having embraced the statements

made in the proposal in the policy, and thus made them warranties,

so that if untrue the policy would be avoided, it is not inferable

that by the insertion of the words false and fraudulent, it was the

intention to save the policy from statements simply untrue. These

words were inserted for abundant caution. They were intended to

cover statements untrue, as well as such as were colorably true, but

fraudulent in fact.

I am therefore of opinion that the judge at the trial term erred in

his charge as made, and his refusal to charge the jury as requested,

and that the judgment was properly reversed at the General Term.

There were doubtless other errors committed upon the trial, but

most, if not all, of them resulted from the erroneous theory upon

which the judge tried and submitted the case. They may be avoided

upon a new trial.

The General Term should not, upon the reversal, have ordered ab

solute judgment for the defendant ; such a case is rarely proper when

there is a reversal at General Term upon exceptions taken at the

trial. This was an appeal to the General Term, from a judgment

entered upon a verdict. Upon such an appeal the General Term could

only consider the exceptions, and all the evidence given may not

have been before it. It could not, therefore, certainly know what

might be made to appoar upon a new trial. It is only when the ap

pellate court can see that no possible state of proof applicable to the

issues in the case will entitle the respondent to a recovery, that a

new trial should be denied to him upon a reversal of his judgment.

Edmondston vs. McLord, 16 N. Y., 543.

In Griffin vs. Marquadt, 17 N. Y., 28, Judge Comstock says : "It

is proper to say, and to say it with great distinctness as the opinion
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of this court, that extreme caution ought to be exercised in refusing

new trials where judgments are reversed. The discretion of the ap

pellate court should be exercised in that direction only in cases where

it is entirely plain, either from the pleadings or from the very nature

of the controversy, that the party against whom the reversal is pro

nounced cannot prevail in the suit."

It is not sufficient to refuse a new trial, that it is highly improbable

that the party defeated upon the appeal can succeed upon the new

trial. It must appear that he certainly cannot. This we cannot say

in this case, both from the nature of the controversy and from the

fact that we may not have before us the whole case made by the

plaintiff upon the trial.

It follows that the judgment must be reversed and new trial

granted. Costs to abide event.

All concur.

UNITED STATES CIRCUIT COURT.

NORTHERN DISTRICT OF ILLINOIS.

THE MUTUAL BENEFIT LIFE INS. CO.

vs.

WILLIAM CHARLES*

The defendant, an agent of the company, purchased the business of two local

agents, with the acquiescence of the company, aud continued to collect the pre

miums and reserve his commissions. He was subsequently appointed general

agent for the State. The warrant appointing him to this position provided,

that "no commission cau be claimed by any person whose agency has been

discontinued," also, "the right to discontinue any agent or agency at auy and

all times is reservod ;" In a memorandum bearing even date, aud evidently

intended to be part of the contract, it is provided that, " business obtained

previously to date hereof shall stand on same basis as heretofore. " The testi

mony tended to show that the basis of such previous contracts were the same

as the present, except as to the rate of commission. Afterward the company

abolished its State agency, and proposed to allow the defendant to appoint

local agents, and make his own bargains with them for the transfer of his in-

• Decision rendered February 27th, 187C.
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terest. The defendant claimed that, by an understanding with the company,

he was entitled to a life interest in the business which he had purchased, and

that which he had worked up, which the company denied.

Held, that the agent had no continuing interest in the business after the discon

tinuance of the agency. In the absence of proof of such continuing interest

in the business previously purchased, the memorandum must be construed as

referring simply to the rate of commissions during the existence of the agency.

The offer to treat with him on the basis of a continuing interest, was of the nature

of an amicable settlement, not the concession of a right. No such continuing

right can be raised by implication or usage. The defendant is ordered to

account for and pay over to defendant all money in his hands as agent, and sur

render all books and papers.

Messrs. Hitchcock and Dupeefor Complainant.

Thomas J. Turner and F. W. S- Brawley, for Defendant.

Opinion of the Court :

The bill in this case charges in substance that on the 1st of April,

1870, complainant appointed the defendant, William Charles, its

agent for the State of Illinois, and that said Charles continued to act

as such agent in the management and prosecution of the business of

the complainant in this State until the 13th day of September, 1873,

when he was removed from such agency. Demand was made on

Charles to account for and pay over to the company all money in his

hands as such agent. At the time of being so removed Charles had

in his hands the sum of $16,500 belonging to the company, which he

refused to pay over to them.

To this bill defendant filed an answer, and also a cross-bill, in both

of which he alleged in substance that he went into the employment

of the complainant as an agent in 1863, acting in a general way all

over the State ; that in 1868 he bought the interest of one Oviatt, a

local agent in the business of the company, for which he paid $7,000,

with the consent and knowledge of the company, which sum, he avers,

he was induced to pay from an understanding between himself and

the company that he was thereby securing to himself a life interest

in the business of said company in the hands of Oviatt, 'Which was

the collection of renewed premiums on policies which had been

placed by Oviatt. In like manner he afterward paid to G. R.

Clarke, the agent of said company at Chicago, the sum of $4,000 for

Clarke's interest in the business of the company, and on the 1st day

of April, 1870, he was appointed the General Agent of the company

for the entire State of Illinois. He continued to act as such agent

until sometime in the spring of 1873, when the company changed

its plan of doing business, and adopted a system of appointing local
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agents, each reporting to the home office instead of to the general

agent for the State. He was dissatisfied with this change, and re

fused to act as special agent, and a difficulty then arose between

himself and the company in regard to the amount he was entitled to

claim from them, he insisting that he was entitled to the commuted

value of all the business he had himself worked up, as well as that he

had purchased from Oviatt and Clarke—that is to say, the right to

collect during his life the renewal premiums on the business which

he had organized and purchased, and retain his commissions there

from.

The complainant, by its answer to the cross bill, denies that it ever

made any contract with Charles entitling him to any commissions

except so long as he should continue to be the agent of the com

pany, and insisting that, by the terms of the contract appointing

Charles its agent, the right of removal was reserved. His agency

had ceased, and his right to commissions had therefore ceased, so

that there was no interest to commute or settle.

The warrant or letter appointing Mr. Charles the Agent of the com

pany for this State provides, sec. 11 : " You will be allowed 15 per

cent, commission on the cash paid on the first year's premiums on all

policies procured by you ; 5 per cent, commission on cash collected and

remitted for renewal premiums on such policies. No commission

is allowed on premium loans or interest collected, or on dividends or

losses paid. No premium can be collected and no commission can

be claimed by any person whose agency has been discontinued."

Sec. 16 provides, "The right to discontinue any agent or agency at

any and all times is reserved."

, And by a memorandum signed by the president of the company,

bearing date the same day as his appointment, and evidently in

tended to be part of the contract, it is stipulated, among other things,

that "Business obtained previously to date hereof shall stand on

same basis as heretofore." What were the specific terms of the

former contracts by which Charles acted as agent of the company

prior to April 1, 1870, is not shown by the proof—Charles insisting

|that his copies were destroyed in the fire of Oct. 9, 1871—but what

testimony there is tends to show that the contract was substantially

the same as that of 1870, with the exception that the commissions

were somewhat higher. *

It is conceded that, after Mr. Charles purchased the interest of

Oviatt and Clarke, he continued to collect the renewal premiums

on the policies placed by them respectively, and to retain his com
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missions therefor. It is also conceded that, when the company de

cided to discontinue the State agency, the officers proposed to allow

Charles to name the local agents, and to make such bargains as he

could with them for the transfer of his interest in the business for

their respective localities.

Upon this testimony the question is, Does it appear that Mr.

Charles had any continuing interest in the business of the company

originated or purchased by him after he ceased to be the company's

agent ? In other words, was he entitled either to continue to collect

the renewal premiums on his old business, and retain his commissions

for so doing, or if the company withdrew those collections from him

was he entitled to the commuted value of the business ? The con

tract in unambiguous terms, says : " No premiums can be collected

and no commission can be claimed by any person whose agency has

been discontinued," and the right to discontinue any agent or agency

is at all times reserved by the company. Clearly, then, there is no

right in Charles to continue to collect the renewal premiums. Much

stress is laid on the memorandum made at the same time with the

appointment, which provides, that " All business obtained previously

shall stand on the same basis as heretofore," and, if the proofs showed

that there was a continuing life right to commissions or renewals on

the business " previously obtained," this memorandum would show

that this right continued.

But I think that the fair construction of this memorandum is that

it applies to the rate of commissions on such business during the time

Charles remained agent. Manifestly the legal effect of the contract of

April 1, 1870, is to give the company the right of removal of any

agent at pleasure, and to prohibit his collection of premiums after

such removal, and, to my mind, the memorandum or supplementary

contract does not change any original contract in that regard.

It does appear that after the decision to vacate the State agency

had been arrived at, negotiations were had between Mr. Charles and

the company with a view of adjusting and settling his interest in the

business, and that at least one of the officers—Chancellor Dodd—

seemed to treat with him on the basis that he had a continuing in

terest, but I think that was done more for the purpose of obtaining

an amicable settlement than as a concession that his contract gave

him such right.

The company naturally wished to avoid an open rupture with an

agent so influential and active as Mr. Charles was and had been, and

probably considered the propriety of allowing something of his claim
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to avoid difficulty, and also was -willing to concede something to him

from the fact that his salary had in a certain sense terminated with

out fault of his, but solely from a change of policy on the part of the

company. The case of Partridge vs. Insurance Company, 15 Wall.,

513, [2 Ins. Law Jour., 458,] is in point ou the question that there

can be no continuing right in the business raised by implication or

usage. The cross-bill is therefore dismissed, and the defendant or

dered to account for and pay over to complainant the money in his

hands and surrender all books and papers.

SUPREME COURT OF EKROKS OF CONNECTICUT.

September Term, 1874. ,

MARIA WORTHINGTON

us,

CHARTER OAK LIFE INS. CO.

The insured, a non-combatant, contained to pay his premiums to the company's

agent until the war, when the agency was withdrawn. A subsequent tender of

the premiums and interest after the close of the war was refused.

Held, that the payment of premiums when due was a condition precedent to any

subsequent liability of the insurer. The payment of the first and subsequent

premiums purchases insurance for one yeir, and a right to continue the insur

ance on the same terms through life, at the option of the insured. The re

quired payment is in no sense conditional. It is absolute. The doctrine that

illegality excuses from payment in a positive agreement is net applicable to an

optional contract like this.

The law will not imply a qualification of the policy conditions in the case of war,

mch that the insured should have the advantages of payments not made.

a, law of the State requiring the company to maintain an agent tbere for purposes

of taxation does not justify the inference of an implied agreement between the

company and the insured, to maintain an agent for receiving premiums. Such

an agency in the event of war would be a source of revenue to the enemy,

freed from responsibility to his home office, and by reason of its powers would

give the policy the effect -of a continuing contract.

The law excusing for non-performance of a contract prohibited by the intervention

of the law will not aid the insured ; the question is not whether he is excused

from performing, but what are the consequences of non-performance ? Time

i*> of the essence of the contract ; the law having intervened there is no con

tract and no liability to either party.
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The law does not deprive the insured of a vested right, but simply enforces the

contract. The hardship is attributable to the contract, not to the law.

Neither the defendant nor the law guaranteed that the performance should

always be lawful.

Consequences are not attributable to the law which the party by his own act, in

neglecting to come north, has brought on himself.

The insured having fniled to pay the premium, there was no vested right and

hfte, would be equally applicable to the case of prevention from any other

misfortune.

The application of this doctrine, from the nature of the business, would work a

hardship to the company, and a court should never relieve one party of a hard

ship at the expense of the other ; it should be left v/liere the contract places it.

Each payment of premium is an act requiring intercourse between members,

therefore war dissolves the contract when dependent on subsequent payment

of premiums for its continuance.

A premium due is not a debt ; its payment is optional, not obligatory, therefore its

payment is not like a debt suspended during the war.

The contract is executed, and therefore not dissolved by war until the next pre

mium becomes due ; after that it becomes executory and war works a dissolu

tion.

Defendants' demurrer sustained.

The facts set forth in the declaration are substantially as follows :

On the 14th day of January, A. D. 185-4, Lewis Worthington, a

resident of Greenville, South Carolina, and a citizen of that State,

procured of the defendants, through their agent, then stationed at

said Greenville, a policy on his life for the sum of one thousand

dollars, premiums to be paid annually. The policy was in the usual

form, and contained the usual provision for a forfeiture in case the

premiums were not paid on the day they should become due. There

were also certain other restrictions concerning residence within cer

tain geographical limits, such as are usually found in life policies.

Worthington resided at Greenville from the date of the policy until

his death, which occurred April 7th, 1869. The premiums on the

policy were paid regularly to the agent of the defendants at Green

ville, until and including the payment of January 14th, 1859, when the

defendants withdrew their agent from the State, and notified Worth

ington that thereafter they should notify him duly and regularly,

when his premiums would be due, etc. They did so notify him, and

on receiving said notice he continued to pay the premiums down to

and including the payment of January 14th, 1861, after which time

he received no notice from the defendants, nor did he ever pay any

premiums afterward. Soon after the war closed, in the year 1865.

Worthington offered the defendants the amount of the back pre

miums, with interest thereon from the time they respectively became

due, and offered to do whatever he was bound to do to restore said

A rule recognizing such a forfeiture
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policy, but the defendants refused to receive the premiums and in

terest, and denied all liability under the policy. Worthington made

a similar offer of premiums on several occasions afterward, but the

defendants each time refused to receive them. After Worthington's

death, the plaintiff made an offer of premiums and all dues that

were in arrears, but the defendants refused to recognize any liability

under said policy.

Worthington was a non-combatant, not engaged in any way in the

rebellion. The policy was made payable to Maria Worthington,

wife of the plaintiff. The defendants having filed a demurrer in the

court below, the case is reserved for the action of this court.

John R. Buck, for the Plaintiff':

Plaintiff maintained first, that the rebellion did not so affect the

contract between the parties as to render it void ipsofacto.

Second, that the failure on the part of Worthington to pay the

premiums in the years 1862, 1863, 1864 and 1865, did not abrogate the

contract so that an offer of payment made within a reasonable time

after the close of the war would not restore it.

In order to bring the contract within the rule which calls for its

dissolution, it must relate to that which can be the subject of confisca

tion, seizure, etc., by the hostile powers.

This is not a contract of continuous performance within the mean

ing of the rule laid down on that subject with reference to contracts

. held to be dissolved by a state of war ; nor was any continuous act

necessarily required on the part of Worthington when the war broke

out. The contract had been executed, so far as he was concerned,

until January 14th, 1862.

This contract was partly executory and partly executed, and the

authorities which may be cited to show that it should be abrogated

by the war, will all be found to relate to another class of contracts.

Worthington acquired a right in the policy which nothing but his

own act could destroy. The war could not abrogate this vested

right. It was a debt due him, and if the company had closed its

business when the war broke out, he would have been entitled to tha

surrender value of his policy.

If the defendants had kept an agent at Greenville during the war,

the contract would not have been abrogated, as payment could have

been made or tendered within the Confederate lines, which would

have been lawful.
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There is nothing in the life of a non-combatant which can be the

subject of belligerent rights.

Insurance upon such a life could give no aid or comfort to either

of the hostile powers. ■

The doctrine of abrogation of contracts by war has never been

applied to cases of life insurance. Such a claim would abrogate a

policy the premiums on which had been paid before the war began,

and were not due by the terms of the contract until after the return

of peace.

While the property of a non-combatant may by the laws of war be

taken by the enemy, his life can never be the subject of belligerent

power. The ordinary laws of war have never been held to apply to

non-combatants.

Those authorities which relate to cases of insurance on property'

are not controlling in this case.

If Worthington had no legal excuse for non-payment, then he must

forfeit his rights under the policy; we say that the war excused him

from such payment; he was forbidden to do so by the President's

proclamation of August 16th, 1861; it was impossible for him to make

the payment without violating this law; ho was prohibited by the

common laws of war from making the payment.

By the same law which forbids the act, a forfeiture is claimed for

not performing the act; the law of nations forbids the payment; the

law of nations punishes for itu non-payment. This is the position

which must be taken by those who insist that war does not excuse the

non-payment of premiums.

The act of God and the law will excuse the non-performance of a

contract.

Cases cited by plaintiff :

The William Bagaly, 5 Wall., 377, 407; Hanger vs. Abbott, 6 Wall.,

532, 636; Esposito vs. Bowden, 4 Ellis & Blackburn, 903; Esposito

vs. Bowden, 7 Ellis & Blackburn, 763; Reid vs. Hoskins, 4 Ellis &

Blackburn, 979; Slathair. et al. vs. N. Y. Life Ins. Co. et al., 45 Miss.;

Ward vs. Smith, 7 Wall., 452; Clark vs. Morey, 10 John. Rep., 73;

Conn. vs. Penu., 1 Wash., Circuit Ct. R., 524; Denistoun vs. Imbrie,

3 Wash., Circuit Ct. R., 396 ; Buchanan vs. Curry, 19 John., 137; '

Kershaw vs. Kelsey, 100 Mass., 561; Clopton vs. N. Y. Life Ins. Co.

7 Bush., 179; Slatham vs. N. Y. Life Ins. Co. 45 Miss., 581 ; Hamil

ton vs. Mutual Life Ins. Co. of N. Y, Circuit Ct., Southern Dist.

N. Y, Blatchford, J., [1 Ins. Law Jour., 573;] Cohen vs. N. Y. Mu

tual Life Ins. Co., 50 N. Y , 610, ! 2 Ins. Law Jour., 426;] Sands vs.
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N.Y. Life Ins. Co., 50 N.Y., 626, [2 Ins. Law Jour., 372;] Martine

vs. International Life Ins. Co., 53 N. Y., 339, (affirming Cohen's

& Sands' cases,) 1 3 Ins. Law Jour., 48 ;] Hillyard vs. New Jersey

Mutual Benefit Life Ins. Co., 35 N. J., 415, [2 Ins. Law Jour., 137,

and 4 Ins. Law Jotir., 127 ;] Manhattan Life Ins. Co. vs. Warwick,

20 Gratt., 614, [1 Ins. Law Jour., 115 ;] Bousroaker, 13 Ves., 71 ;

People vs. Tubbs, 37 N. Y, 587 ; Tonling vs. Hubbard, 3 B. & P.,

291 ; Semmes vs. City Fire Ins. Co., 13 Wall., 162, [1 Ins. Law Jour.,

663 ;] Jones vs. Judd, 4 Conn., 412. (14 Peters, 173 ;) United

States vs. Thomas, 15 Wall., 337 ; Davis vs. Gray, 16 Wall., 203 ;

Worth vs. Edmonds, 52 Barb., 40.

H. H. & H. S. Barbour, for the Defendants :

The defense rested on the following grounds :

By the terms of the policy, payment of the annual premium was

a condition precedent to the right to recover thereon. The premiums

were the consideration for the risk assumed by the defendant, and

the plaintiff must show that the premiums have been paid according

to the terms of the policy, or that payment has been waived or pre

vented by the wrongful act of the defendant, or she cannot recover.

This construction of the policy is just to both parties—the insurer

can maintain no action to recover a premium—the insured has the

right to pay, and keep the policy in force as long as he chooses to pay.

If for any cause he is unable to pay the premium, it may be his mis

fortune, but the insurer should not be held to a construction of the

contract not contemplated by either party.

The reasons given in the declaration for the non-payment of the

premiums afford no legal excuse for failure to pay, as required by the

policy. Indeed, it was not impossible for the assured to make pay

ment if lie wished to keep the policy in force. If he chose to remain

where he could not make the payments at Hartford, where they were

payable, it was his own fault, and not the fault of the defendant. It

was his duty to come within our lines, and was not impossible for

him to do so, or, at least, in some way to make payment. He might

have made payment through an agent here. The same may be said

of the plaintiff, who, as appears by the policy paid the first pre

mium.

Neither did the offer to pay the premiums, more than three years

after the policy, by its provisions, bad terminated, revive the policy.

The act of Congress, July 13th, 1861, with the proclamation of the
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President, of August 16th, 1861, dissolved the contract between the

parties to this policy. Indeed, the defendant could not have received

the premiums from 1862 to 1865, if they had been tendered by the

insured while residing in South Carolina.

That all the principles and rules applicable in cases of war between

different countries are so as respects the different portions of our

country in the late war, is established by many decisions.

The decisions of courts fully establish this doctrine as well in re

gard to all executory contracts, partnerships and agencies, as to ma

rine insurance. Why not to life insurance ? The subject matter of

such insurance is life—in this case the life of an enemy.

Cases cited by defendant :

Howell va Knickerbocker Life Ins. Co., 3 Robertson, N. Y., 232,

[1 Ins. Law Jour., 443 ;] Reese vs. Mutual Benefit Life Ins. Co. 8

Geo., 534 ; Reese vs. Mutual Benefit Life Ins. Co., 23 N. Y. R., 516 ;

Mutual Benefit Life Ins. Co. vs. French, 2 Cin. S. C. R., 326 ; Angell

on Fire and Life Ins., p. 592, sec. 399 ; Bradley vs. Potomac Fire

Ins. Co., of Baltimore, 32 Md., 108 ; Want va Blunt, 12 East., 183-

191 ; Mulfrey vs. Shawmut, 4 Allen, 116 ; Strong vs. Taylor, 2 Hill,

326 ; Carpenter vs. Stevens, 12 Ward, 589 ; Owens vs. Farmers'

Joint Stock Co., 57 Barb., 518 ; Scott vs Avery, 36 Eng. L. & Eq. R.,

1 ; Tate vs. N. Y. Life Ins. Co., Opinion of Emmons, J., [2 Ins. Law

Jour., 863;] Robert vs. New Eng. Life Ins. Co., 1 Disney, 355, 2 ib., 106;

School Dist. No. 1 vs. Dauchy, 25 Conn., p. 536 ; Dillard vs. Manhat

tan Life Ins. Co. 44 Geo., 119 5 Baker vs. Union Mutual Life Ins Co.,

43 N. Y, 283 ; Pitt vs. Berkshire Life Ins. Co., 100 Mass., 500 ; 5

Wallace 377 ; Perkins vs. Rogers, 35 Ind. R., p. 124 ; Semmes vs.

City Fire Ins. Co., 36 Conn., 543, [1 Law Ins. Jour., 663 ;] Moakley

vs. Riggs, 19 Johns., 69 ; Dermott va Jones, 2 Wall., 1 ; Harmony

vs. Bingham, 12 N.Y., 99; Tompkins vs. Dudley, 25 N. Y, 272 ;

Adams va Nichols, 19 Peck, 275 ; Oakley vs. Morton, 11 N.Y., 25 ;

Taylor vs. Cullen, 6 Cowen, 624 ; Prichard vs. Merchants' Life In

surance Co., 3 Common Bench Reports, 622 ; 19 Grattan, 393 ; 2

Black., 687 ; 5 Wall., p. 407 ; Billgery vs. Branch, 19 Grattan, 431.

See also 15 Wall., 395 ; 37 N. Y, 178 ; 42 N. Y, 54; Gray va Sims.,

3 Wash., 276. Duer on Marine Ins., vol. 1, pp. 416-478 ; Griswold

vs. Waddington, 16 Johna, 498.

Carpenter, J.

This is an action on a policy of life insurance. The declaration

sets out the policy, alleges the payment of the annual premium up to
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January 14th, 1862, the non-payment and an excuse for non-payment

for that and the succeeding years, the death of the insured, proofs of

death, and a refusal to pay. To the declaration there is a demurrer.

The sufficiency of the declaration depends upon the legal effect of the

non-payment of the premiums, considered with reference to the facts

alleged as an excuse. jj

A contract of life insurance is a peculiar contract. It has no paral- '

lei and few analogies in all the business transactions of life. An

ordinary life policy, like the one in suit, requiring the payment of an

nual premiums, consists of two parts, and is divisible. The appli

cant, upon the payment of the first premium, effects an insurance

upon his life for one year, and purchases a right to continue that in

surance from year to year, during life, at the same rate. Whether he

will continue it or not is optional with him. The premium for the

first year pays for the risk during that year, and for the right to sub

sequent insurance. The rate of insurance for a single year is less

than the annual premiums on a life policy The difference, con

tinued, as it is supposed it will be, from year to year through life,

may be regarded as the consideration for the right to continue the

insurance.

As the time for which the party was insured by the actual pay

ment of premiums had expired before his death, the case turns en

tirely upon the second part of the contract. In respect to that,

what relation did the contracting parties sustain to each other f

The defendants, for a valuable consideration, -made an irrevocable

proposition to insure the applicant during life, upon certain terms

and conditions. He was at liberty to accept or reject the proposition.

If he accepted, he was to comply with the condition and pay the pre

mium on or before a given day. If he neglected to pay within the

time limited, according to the ktter of the contract, he virtually re

jected the proposition, and the contract was at an end.

In terms, the contract is a very simple one. The defendants, in

effect, say to the other party : " Pay at the time stipulated and you

are insured ; omit' such payment and our proposition is withdrawn,

and your right to insure is extinguished." It is impossible to put

any other construction upon it. There is no room for doubt or un

certainty. The payment required is in no sense conditional. The

proposition is not, pay if convenient ; pay unless sudden sickness

prevents ; pay unless some unexpected turn of fortune deprives you

of the means of paying ; pay unless the act of God or the law inter

venes to prevent payment ; but absolute payment is required. To
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make it still clearer, the proposition is not, if poverty, sickness, acci

dent, or the law prevents payment, you shall be insured the same as

if you had paid. None of these risks were taken by the defendants ;

they were all taken by the insured. Every word of the instrument,

embodying the agreement of the parties, is consistent with this view

of the contract, and the whole instrument, when fuirly considered, is

inconsistent with any other view of it. It would seem that this ana

lysis of the contract would of itself be a sufficient answer to the plain

tiffs claim.

But courts of high standing, both of our sister States and of the

United States, have viewed these contracts differently, and have come

to a different result. They vary somewhat, however, in the reasons

for their conclusions.

The case of Hillyard vs. New Jersey Mutual Benefit Life Insurance

Company, 35 N. J., 415, [2 Ins. Law Jour., 137*] interpolates in the

contract a provision, that if the law rendered the payment of the pre

miums impossible at the time, the insured was excused from paying,

and might save the insurance by paying it subsequently.

In Hamilton vs. Mutual Life Ins. Co., J9 Blatchford, 234, [1 Ins.

Law Jour., 573,] one reason given, among others, is, that the con

tract imported an agreement by the company to keep an agent in the

State where the insured resided—one of the seceding States—during

the war ; and that the withdrawal of that agency was a wrongful act,

which excused the insured from paying and saved the insurance.

In the case of Manhattan Life Insurance vs. Warwick, 20 Gratt.,

614, [1 Ins. Law Jour., 115,] importance is attached to the local law

of Virginia, which, as is held, required the company to keep an

agent in that State during the war, to whom premiums could be paid;

and that payment to him in one instance, although not strictly in the

mode prescribed in the contract, and in another instance a tender

of payment during the war, and after the authority of the agent had

been, in form at least, revoked, operated to keep the policy alive.

In the case of Clopton vs. The New York Life Insurance Company,

7 Bush, 179, stress is laid upon the hardship of the case if the forfei

ture is enforced.

We do not attempt to give all the points considered, nor even the

substance of the argument ; for in all the cases the whole question is

elaborately discussed. Other points, however, and some of the argu

ments, will be more fully noticed as we proceed. A due regard to

• Soo report of same awe oa appeal, 4 Ins. I*w Jour., 127.
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these various decisions, and others of like import, requires us to ex

amine with care the law bearing upon this case.

1. It will be seen from what has already been said, that we regard

the payment of the premiums as a condition precedent to any subse

quent liability on the part of the defendants. If this had been an abso

lute contract by the insured to pay a sum of money by a given time,

neither accident, inevitable necessity, nor the act of God, would ex

cuse a non-performance. But if payment was unlawful, that would

be an excuse. (School District No. 1 vs. Dauchy, 25 Conn., 530.)

But that doctrine has no application to a case where it is at the option

of the party to do or not to do the thing contemplated. He has a

perfect right to do it, or not to do it. He needs no excuse, whatever

his action may be. The question is, If he omits to perform, from any

cause whatever, does he thereby obligate the other party precisely as

he would if he had performed ? The answer to this question must be

found in the contract itself. By a reference to it, it will be seen that

there is nothing in it which gives the slightest indication that such

was the intention of the parties, and there is no legal ground on

which we can interpolate in the contract such a provision. We ven

ture to say that no precedent can be found for such action by a court

of justice, prior to some of the recent decisions upon this subject. If

any such exist they have escaped our notice. We cannot, therefore,

accept as sound, the doctrine that the existence of the war, making it

illegal to pay the premiums, saved the rights of the party and kept

the policy in force.

2. The ground taken, that the late late civil war was such an ex

traordinary event, and so entirely unlooked for, that it will be pre

sumed that it was not contemplated by the parties, and therefore the

law will imply a qualification of the conditions in case of war, is hard

ly tenable. In the first place, the policy itself provides that the in

sured shall not, without the previous consent of the company, "enter

into any military or naval service whatsoever (the militia not in

actual service excepted.") So that, in this case, war was in the

minds of the parties, and therefore there would seem to be no room

for the supposed presumption. On the contrary, the fact that war is

clearly referred to, shows that the parties contemplated a state of

war as possible. ; and the fact that the qualification contended for is

not inserted, affords some ground for presuming that the parties did

not intend such a qualification.

But aside from this—assuming that the possibility of a war be

tween the sections was not contemplated by the parties—is it clear that
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the haw will imply the modification of the contract contended for ?

In the case of written contracts, the law will imply nothing except

what may fairly bo presumed to have been intended by the parties.

Hence, if an unlawful act is embraced in general words used in a

contract, the law will presume that the parties did not intend it, and

will imply an exception. A case in one of the English reports affords

an illustration. A contract of marine insurance insured ag.ain.st cap

ture. The vessel was captured by the government of the insurer.

It was held that the capture, although within the letter of the con

tract, was not within its true meaning, on the ground that an express

contract insuring against such capture would be void as against the

policy of the government, and therefore the law presumed that the

parties intended that such a capture should be excepted.

But what reason is there for presuming an exception in the present

case ? It cannot be presumed from the mere fact that the act to be

done, which was lawful when the contract was entered into, had un

expectedly become unlawful. That may have been a good reason

why the insured, in exercising his right of election, should elect not

to pay the premiums ; but it certainly affords no ground for presum

ing that the parties intended in such a case that he should have all

the advantages of an actual payment.

The business of life insurance has grown to immense proportions

in the last fifty years. During that time it has engaged the attention

of many of the best minds in this country and in Europe. It has

been studied from every possible stand-point, and considered with

reference to every possible vicissitude in human affairs, including a

state of war as well as peace. Every element that enters into the

chances of human life, and that affects the risk assumed, has been

well considered and reconsidered, and the policies of all well regu

lated companies have been prepared with great care, with a view to

express clearly the precise intention of the parties, and to guard the

rights of all concerned. With all the light that experience and

thought have thrown on this subject, it never has occurred to any

one connected with the business, so far as we know or believe, that a

clause of this kind was needed to protect the rights of any one. On

the contrary, we venture to assert that a life insurance policy con

taining a provision that in case of war between the government of

the insured and the government of the insurer, the policy should be

continued in force during the war, without the payment of the pre

miums, would be unprecedented in the history of life insurance ; and

if a court of justice construe the contract as meaning that, they
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impute to the parties a meaning which they did not intend ; for it

cannot be presumed that any company, managed by intelligent men,

.would knowingly and understandingly make such a contract.

3. In two of the cases referred to, the decision rests, in part, upon

an interpretation of the contract which injects into it a provision

binding the company always to keep an agent in the State in which

pthe insured resided, with authority to receive the annual premiums,

and that the withdrawal of the agency was a breach of the contract

by the company, which estopped the company from setting up the

non-payment of the premiums as a defense. It is not pretended

that the policy itself contains any language that will bear such a

construction ; but the obligation is inferred, partly from the circum

stances under which the contract was entered into, and partly from

the law of the State in which the contract was made, requiring all

foreign companies doing business in the State to keep an agent there

to file certain sworn statements in public offices, etc., and accept ser

vice of process against the company.

So far as the present case is concerned, wo might dismiss this

point with a simple allusion to the fact that the law of South Carolina

is not made a part of this case ; and that so far as the inference

is one of fact it hardly falls within the province of this court. But

we choose not to rest our decision upon any narrow or technical

ground.

We shall therefore assume that the laws of South Carolina in this

respect are substantially like the laws of Alabama and Virginia, and

treat it simply as a question as to the proper construction of a written

instrument, taking into consideration the local law and the circum

stances attending the case. The obligation inferred is hardly a

proper subject of legal inference. Whether the premiums should be

paid in South Carolina or Connecticut, was a matter of indifference to

the law. To justify a court of justice in drawing such an inference,

the circumstances should be very strong. In this case they seem to

be rather weak. The fact that the contract was made with, and the

premiums paid to, an agent of the company in South Carolina,

coupled with the fact that the insured, with the knowledge and c >v-

sent of the company, always resided there, affords very slight grounds

for presuming that the parties contracted that the defendants should

always, and under all circumstances, during the life of the policy,

keep an agent there for that purpose. On the other hand, the fact

that the parties contracted expressly in reference to the time of pay

ment, and the receipt to be given therefor, and were silent in respect



280 [April,Report of Decisions.

to the place of payment, affords some presumption that they in

tended to leave that matter to be regulated by their mutual con

venience. To us, the latter presumption seems much stronger than

the former.

The principal if not the only provision in the statute, which bears

upon the question, is that which requires a sworn statement of the

gross premiums received for insurance by the company at the agency

during the preceding year to be annually deposited with the assessor.

Thie was undoubtedly for the purposes of taxation ; and is some indi

^cation that the legislature intended that the premiums paid by

citizens of the State should be paid through the agency, that they

might be reached for that purpose. If the legislature intended that-

it is a little surprising that they did not express that intention in

plain language, instead of leaving it to be implied from language

which may, with equal propriety, bear another construction, and be

operative without resorting to the implication. This and other re

quirements of the statute were only operative in case the defendants

chose to transact business in the State, and only so long as they con

tinued to do so. There is nothing which, even by implication, re4

quires them to begin business, and there is not enough to justify the

inference that they intended to compel the continuance of business

when once begun. Taking the statute and the circumstances together,

the interpolation of such a provision in the policy seems more like

the creation than the construction of a contract.

But let us test this interpretation by its fruita The agency is con

tinued during the war that the policy-holder may there pay hie pre

miums from year to year. The moment the agent receives it, it is

subject to the confiscation act, and immediately finds its way into the

Confederate treasury. This is conceded ; and the learned judge in

Hamilton vs. Mutual Life Insurance Company of New York, attempts

to evade the force of it by suggesting, on page 256, that the insured

" could have tendered the premium, and the agent could have refused

to receive it because he could not remit it, and because it would be

confiscated." In that event, we apprehend that a shrewd and sagacious

government would not have been long in discovering that the insured

held funds belonging to a Northern institution ; and vigilant collectors

would soon have destroyed all hope that he could keep them from the

benefit of the creditor until after the termination of the war. If the

Confederate government had determined to devise a plan by which

they could draw funds from the loyal people of the North to aid in

carrying on the rebellion, they could hardly have devised a more in
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genious or more successful one than this. The success and magni

tude of such, a scheme will be apparent when we consider that

probably every life insurance company iu the country had agencies in

the seceding States ; and that the number of policy-holders was so

large as to justify the belief that the flow of money through this

channel into the treasury of the confederacy would have been con

stant and unremitting. And then, to trace results still further, after

the termination of the war, and the policy-holders have paid to the

rebel government the premiums for four successive years, suits are

brought on the policies, and courts of justice are gravely asked to

hold the companies liable, and that too without any abatement on

account of the premiums which the companies did not receive.

Such are some of the consequences to which this argument inevi

tably leads.

But again ; lei us briefly consider the effect of the war upon such

a contract as is here contemplated. It is now supposed to be a con

tract containing mutual obligations. The defendants undertook to

keep an agency in South Carolina, and the insured, if he would con

tinue his policy, undertook to pay his premiums at such agency. It

must be remembered that the obligation to keep an agency is inferred

partly from tho previous course of business, and if it exists at all it

obliges them to continue the agency during the war substantially as

before. It must also bs borne in mind that it is not a rule for an

isolated case, but it is applicable to all life insurance companies, and

ail their agents, and to every policy in the seceding States. In theory,

and before the war such it was in fact, the business of the agency is

to negotiate and socure new policies and receive premiums as they

become due on outstanding policies. The agents are required to re

port their proceedings, and make remittances at short intervals to

their Northern principals and receive instructions from them. Prac

tically the whola business of the agency is interrupted and destroyed,

and the agent is reduced to a mere figure-head without duties or

powers, to whom each policy-holder may annually go through with

the form of tendering his premium. Every possible advantage to

the company from the agency is destroyed, and the agency, which is

judicially required, is radically and essentially different from anything

which either party Over contemplated. Is that just ? Is it uot much

more reasonable to hold, and does it require any argument to show,

that such a contract is entirely abrogated by the war ? Every argu

ment and every reason that can be urged for the abolition of a con

tract of partnership or of affreightment applies equally well to such
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a contract as this. It becomes a contract of continuing performance

in the strictest sense .

4 . But it is said that the non -performance of a contract will always

be excused when the intervention of the law forbids one party

from performing and the other party from receiving performance.

This is doubtless a sound proposition . But the difficulty is, it does

not aid the plaintiff. The real question is, not whether the party is

excused from performing, but what are the consequences of not per

forming ? In one of the cases the court says : “ Their ” (the defen

dants ') “ inability to receive the premium when due amounted to the

same thing as if said premiumshad been actually tendered and the

defendants had refused to receive them .” With all deference we sub

mit that this cannot be true as a general rule. No case occurs to us

in which it would be true when applied to an unconditional contract.

To illustrate ; a man contracts to erect for another a wooden build

ing at a given place on or before a given day. Before performance

the act becomes unlawful— by city ordinance, for example, forbidding

the erection of wooden buildings in that locality. Non-performance

would certainly be excused, but his legal excuse would give him no

right under the contract. No action could be maintained against

him for not erecting the building, and it is equally true that he could

maintain no action against the proprietor for the price agreed to be

paid , nor for damages for not permitting the erection of theproposed

building. The law having annulled the contract, both parties are ab

solved from all obligation under it. Therefore it is not true that the

parties would stand as they would if performance had been lawful,

and there had been a tender of performance and a refusal. Neither

is the proposition a sound one in its application to the case under

consideration . Let us lay aside the existing insurance, and consider

the contract solely in reference to the future. The defendants say to

the insured, “ pay us so much money on or before a given day, and

we will insure your life a given sum for one year from that day.”

The defendant's undertaking is a conditional one. If the other party

does not pay no obligation attaches. Before payment, and on the

day named, the law absolutely prohibits the one party from paying,

and the other party from receiving pay. It cannot be true that that

would be equivalent to payment ; or, assuming that there is no legal

impediment, a tender of payment and a refusal. If it is, then the

law excuses one party from paying the consideration , and yet gives

him the benefit of the contract as if he had paid . It deprives the
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other party of the consideration, and converts a conditional promise

into an absolute one withoutperformance of the condition .

It is no answer to say that the premium may be subsequently paid,

or allowed when the policy is collected. The parties have a right to

make their own contracts, and courts have no power to vary them , or

make contracts for them . They have fixed the time of payment and

made it material. Time is of the essence of the contract. The law

will no more postpone the payment in such cases than it will deprive

the party of it entirely. In this as in unconditional contracts, the law

having intervened to prevent performance, there is no contract and

no liability attaches to either party.

The only possible answer to this view of the case, that we can con

ceive of, is, that the insured had a vested interest in subsequent in

surance in consideration of the premiums paid for the preceding

years, of which the law will not deprive him . If the law is driven to

the alternative either to destroy that rightor vary the contract, or

rathermake a new one for the parties — we submit that the former is

less objectionable than the latter. For the latter we have no prece

cedent, and there is no limit to the mischief which will follow the in

troduction of such a principle into our system of jurisprudence. In

respect to the former, it is neither the first nor the only instance, in

which wardestroys private rights and vested interests. But no such al

ternative exists. It is not strictly correct to say that the law deprives

the insured of a vested right. The law simply enforces, according to

its letter and spirit, the contract which the party made. If that

works a forfeiture, the hardship is attributable to the contract and not

to the law . Neither the defendants nor the law guaranteed that per

formance by the insured should always be lawful.

Thus far, in considering this point, we have assumed that the law

directly prohibited the payment of this premium . But such is not

the fact. Payment in itself considered was not unlawful. The law

simply prohibited intercourse between enemies. As a consequence,

payment which required such intercourse was prohibited. If pay

quent could bemade without such intercourse it was perfectly lawful.

Bach payment was certainly possible . Had the insured comeinto the

Northern States and remained here , or employed an agent, as he had

an opportunity to do — for war,as a coming event, cast its gloomy sha

dow before, especially in South Carolina — he or his agent might have

paid, and the defendants mighthave received , the premiums without

the violation of any law whatever. We cannot, however, attribute to
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the law, consequences which the party, by his own act, has brought

upon himself.

5. In Clopton vs. New York Life Insurance Company, 7 Bush,

179, the court attaches importance to the supposed hardships of a

forfeiture. It says : " However lawful the conditions of avoidance, aa

prescribed in this case, may be admitted to be, it is in effect a forfei

ture which ought not to be favored. To subject to forfeiture all the

premiums paid, as well as the five thousand dollars for the loss of

life, would be harshly and unreasonably penal for no better cause

than the inevitable non-precise payment of another installment of

premiums, which the law prevented the appellant from a right to re

ceive. None of the parties can be presumed to have contemplated

such disabling war, or to have intended, by the condition of avoidance,

more than voluntary failure to pay when there was legal ability to

receive the premiums. "

The rule of law that forfeitures are not favored is a salutary rule,

and we have no disposition to weaken its force. We should be

careful; however, to guard against its misapplication. In respect to

contracts, it is usually, if not universally, applied to cases in which

the party, by doing or omitting to do some act, forfeits an estate or

a sum of money, in addition to losing the advantages of the contract.

This is the first instance within our knowledge in which it has been

applied to give the party the benefit of the contract without perform

ance on his part. We contend that this is not such a forfeiture as

calls for or admits of the application of the rule. One man cannot

forfeit the property of another. The thing forfeited must be his own.

The argument assumed that the plaintiff had a vested right to the

sum insured for ; whereas he had no such right, not even contingently,

unless he continued to pay the premiums. In this case the insured

failed to pay the premiums, consequently he had no vested right to

the insurance. Therefore, there was no forfeiture, in the proper sense

of the word, in respect to that.

The court also speaks of forfeiting the whole amount of premiums

previously paid. This is only partially true. To a considerable ex

tent he received a valuable consideration for the amount paid, in the

risk which the company assumed during the time the policy was in

force. So that the real loss by a failure to pay is comparatively small,

and the possibility of such a loss must be presumed to have been in

the minds of the parties when entering into the contract, and con

sidered by them accordingly. The possibility of a failure to pay was

provided for in the provision in such case, that " all payments made
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thereon shall be forfeited to the said company." In a hazardous con

tract, that was a risk which the insured assumed. It is not, therefore,

such a forfeiture as courts of equity will relieve against, much less

will courts of law make a contract for the parties for the purpose of

avoiding it.

Again : If this principle is to be applied to life insurance policies,

there is no reason for limiting the application to cases of war. There

is the same hardship, and therefore the same propriety, in applying

the rule to cases where the party, by accident, misfortune, or inevit

able necessity, fails to pay the premiums. To apply the rule in such

cases would make the companies insurers against all such contin

gencies, and that certainly will not be seriously claimed. This rule,

too, if applicable at all, must be applied in all cases, whether few or

many premiums have been paid. There is no room or reason for a

distinction between the payment of one and many, except that each

payment slightly increases the value of the right acquired. If but

a single payment had been made, would any court seriously consider

the propriety of straining the law or the contract for the purpose of

saving a forfeiture ?

But this is not all. The application of this doctrine to cases where

the payment of the premiums has been interrupted by war, fails to take

a comprehensive view of the question at issue. It looks only to the

immediate parties to the suit, and regards the policy as an isolated

transaction ; whereas in fact it is but one act—a small fraction, in

deed—of a vast business. It is a business, too, which is based upon

a calculation of chances and system of averages. The average dura-

of any number of insurable lives may be estimated with tolerable

accuracy, and each person, of whatever age, in a healthy condition,

has his " expectation of life," which is known and relied upon. Some

exceed, and some fall short of the average. Hence, some pay more,

some less : but the sum insured is the same, whether few or many

premiums are paid. The company receives on one policy, in pre

miums and interest, more than it pays ; on another much less ; but

individual policies are not regarded ; it is the average duration of

life and the result of the business as a whole.

The proportion of those who will allow their policies to be forfeited

is also a matter of calculation, and can be determined in advance

with reasonable certainty. It is doubtful, however, whether these

forfeitures operate in the end to the advantage of the companies.

As a rule, the policies which lapse are the best risks for the insurers.

As they drop out, the average of those which remain is materially
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reduced. But whether they gain or lose is not material. In ordi

nary times, the consequences of forfeited policies can be anticipated

and provided for. The late war caused all policies subject to its

operation to lapse temporarily. It will probably be found that a few

only returned to pay their premiums at the close of the war. Of

those, most, if not all, are cases in which the insured either died

during the war, or survived it in impaired health. The application

of the rule we are now considering to this class of cases, therefore,

practically revives only the very worst risks for the company, and

compels it to submit to the loss of all the better and more desirable

risks. A court of justice should never relieve one party of a hard

ship, apparent or real, at the expense of the other. By so doing,

possibly the court may impose a greater hardship than the one it re

lieves. If the contract relations of two persons are such that one or

the other must suffer a hardship—each party being equally free from

blame—the law will leave it precisely where the contract places it.

Let us consider the consequences of this doctrine to a single com

pany. A large number of policies, many thousands perhaps, were

outstanding in the seceding States. Some policy-holders, doubtless,

lost their lives in the field. In respect to them, the company is ex

empt from liability. Others were non-combatants. Of these some,

probably a small part of the whole, died during the war, or since.

In all such cases, especially where the premiums were paid or ten

dered immediately after the war, the company will be called upon to

pay the insurance. But in the greater number of cases, where the

holders of policies survived the war in health, the company has no

means of compelling them to revive their policies and pay the arrear

ages of premiums, but must content itself in seeing them exercise

their right of election by refusing to continue the old policy, and

taking a new one, thereby saving several years' back premiuma Now,

if some means could be devised whereby all the policies held by non-

combatants could be revived at the close of the war, and the payment

of arrearages be compelled, there would be some justice in holding the

company liable in those cases where the policies have terminated by

the death of the insured. But. a rule of law which revives and en

forces all those policies in which all the advantages are against the

company, and leaves null and void all those policies in which the ad

vantages are in favor of the company, is neither reasonable, befit

ting, nor just.

6. One other question remains to be considered. To what extent

was this policy abrogated by the war ? The general principles of in
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ternational law, which determine the effect of war upon existing con

tracts, are well established, clearly defined, and not difficult of appli

cation. In the case of the Rapid, 8 Crunch, 155, Johnson, J., in

speaking of the nature and consequences of a state of war, says :

"On this point there is really no difference of opinion among jurists;

there can be none among those who will distinguish between what it

is in itself, and what it ought to be under the influence of a benign

morality and the modern practice of civilized nations. In the state

of war, nation is known to nation only by their armed exterior ; each

threatening the other with conquest or annihilation. The individuals

who compose the belligerent states exist, as to each other, in a state

of utter occlusion. If they meet, it is only in combat." After speak

ing of some rules which have been introduced into modern warfare,

and which owe their existence altogether to mutual concessions, he

adds : " On the subject which particularly affects this case, there has

been no general relaxation. The universal sense of nations has ac

knowledged the demoralizing effects that would result from the ad

mission of individual intercourse. The whole nation are embarked in

one common bottom, and must be reconciled to submit to one com

mon fate. Every individual of the one nation must acknowledge

every individual of the other nation as his own enemy, because the

enemy of his country." Again, on pages 162-3, he says : "But the

object, policy, and spirit of the rule is, to cut off all communication

or actual locomotive intercourse between individuals of the belliger

ent States. Negotiation or contract has, therefore, no necessary con

nection with the offense. Intercourse inconsistent with actual hosti

lity is the offense against which the operation of the rule is directed ;

and by 'substituting this definition for that of trading with an enemy,

an answer is given to this argument."

In Griswold vs. Waddington, 16 Johnson, on page 479, Chancellor

Kent, referring to the case of the Rapid, says : " Here then we have

the final consummation of this discussion, and the sanction of the

doctrine we have been tracing, solemnly given by the highest judicial

authority in the United States. It reaches to all interchange, or

transfer, or removal of property, to all negotiations and contracts, to

all communications, to all locomotive intercourse to a state of utter oc

clusion to any intercourse but one of open hostility, to any meeting

but in actual combat."

In the case of the Julia, 8 Cranch, 181, Judge Story is equally ex

plicit. On page 193 he says : " At the threshold of this inquiry, I

lay it down as a fundamental proposition, that strictly speaking, in

I
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war, all intercourse between the subjects and citizens of the belli

gerent countries is illegal, unless sanctioned by the authority of the

government, or in the exercise of the rights of humanity. I am

aware that the proposition is usually laid down in more restrieted

terms by elementary writers, and is confined to commercial inter

course."

Again, on pages 194-5, he says : " But independent of all authority,

it would seem a necessary result of a state of war, tc suspend all ne

gotiations and intercourse between the subjects of the belligerent

nations. By the war every subject is placed in hostility to the ad

verse party. He is bound by every effort of his own to assist his

own government, and to counteract the measures of its enemy.

Every aid therefore by personal communication, or by other inter

course, which shall take off the pressure of the war, or foster the re

sources, or increase the comforts of the public enemy is strictly in

hibited." * * * *

"The ground upon which a trading with the enemy is prohibited,

is not the criminal intentions of the parties engaged in it, or the di

rect and immediate injury to the state. The principle is extracted

from a more enlarged policy, which looks to the general interests of

the nations, which may be sacrificed under the temptations of unlimit

ed intercourse, or sold by the cupidity of corrupted avarice."

We are aware that there is a tendency in modern times to soften the

rigors of war, and relax the principles of international law, so far as

they affect private property and rights. On this subject Chancellor

Kent, in Griswold vs. Waddington, says : " It is the business of gov

ernment, and not of the courts of justice, to relax the rules of war.

The power that declares, or carries on war, may soften its evils, to.

every extent consistent with the public interest, of which it is, in this

instance, the exclusive judge. It is its bounden duty to make war

fulfill its end with the least possible mischief, and to hasten the bless

ings of peace." This is sound doctrine, and throws all the responsi

bility where it properly belongs—upon the war-making*power. It ia

the business of the courts to administer international law, and not to

relax or modify it according to their notions of propriety. It is much

wiser and safer to leave that matter with the power that makes and

carries on war. But we need not dwell longer upon the general prin

ciples which govern this case.

The law as stated above is pretty uniformly accepted by the modern

cases as the established doctrine of this country. They differ some

what in its application. The difficulty in applying it to a policy of
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life insurance arises from the complex nature of the contract. There

are cases which regard it as a contract of continuing performance^

and therefore dissolved by war. Others consider it a contract of

periodical performance, and affected as the payment of a debt is,

suspended or postponed until after the war. On this point there has

been much discussion. We regard it as immaterial whether it is

called by one name or another. In terms it requires certain acts to be

done annually, or oftemer. On each act future rights and obliga

tions depend. It neither begins nor ends, but continues a contract,

and one which contemplates future acts of performance by both par

ties. As a rule each act requires intercourse, or communication be

tween enemies, whenever the parties to it are citizens of belligerent

States. War therefore dissolves -the contract so far as it relates to

insurance which depends upon the payment -of the premiums after

the commencement of the war.

The theory that the premium as it becomes due is a debt, i3 a falla

cious one, and leads to erroneous conclusions. It resembles a debt

only in that it is a payment of money. A debtor is under obligation

to pay ; here no obligation exists. The payment of a idebt tnay be

compelled ; payment of the premium is entirely optional with him

who is to pay. The intent accompanying the act, the object

armed at, and the consequences resulting therefrom, are essentially

and radically different in the two cases. The one discharges ah obli

gation previously existing, and closes the transaction between the

parties ; the other creates an obligation which did not previously

exist, continues in force an existing contract which otherwise would

have terminated, and contemplates future dealings between the par

ties. While it is in form the payment of money, it is in substance

the making of a contract. The payment of a debt is only suspended ;

the making of a contract is prohibited by the war.

Is the contract executed or executory ? Is the payment of the an

nual premiums a condition precedent or subsequent ? On these points

there has been little discussion. Courts have assumed one answer or

the other, in reply to each, according as their decision has been for

or against the company. Perhaps a categorical answer either way

would not be strictly correct. In the case before us the premium was

paid to January 14th, 1862. Up to that time it was an executed con

tract. No' further act was required by either party. Had death in

tervened, the contract for future insurance would have ceased to ex

ist, and nothing would have remained but to prove the death and pay
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the money— acts which pertain to the remedy. To that extent the

contract was not dissolved by the war. By entering into the contract

and paying the first premium the party acquired a right to continue

the insurance during life. In that respect also it was an executed

contract, and the party received all he contracted for—a mere right

or' privilege, which was unavailable, and without value, unless he com

plied with the conditions. The law prohibited him from complying

and therefore destroyed the right, precisely as it forbids the contract

of partnership, or affreightment, and thereby destroys the rights of

the parties under it.

In relation to insurance after January 14th, 1862, which is the point

that concerns this case, it is different. There is a manifest distinction

between a right to insure and actual insurance. There was no actual

insurance, and the party could obtain none except by complying with

the conditions—an act to be done by him. It was an executory con

tract on his part, and the law preventing the execution of it by him,

the contract was necessarily dissolved.

As to the nature of the condition. It has no reference to pres

ent insurance ; that is unconditional. The right to future insurance

is an existing right, which may be defeated by non-payment of the

premium. As to that it is clearly a condition subsequent. But the

right is of such a nature that its existence absolutely depends upon

payment. Future insurance is not an existing fact, and cannot

exist except upon the payment of the premium. As to that, it is as

clearly a condition precedent. The war, preventing its performance,

dissolved that part of the contract.

There are cases on this subject in which the courts have come to

the same result that we have ; but we have not deemed it necessary

to notice them at length. Tate vs. New York Mutual Life Insurance

Co., U. S. Dist. Court of Tennessee, by Emmons, J., [see 2 Ins. Law

Jour., 863 ;] Dillard vs. Manhattan Life Insurance Co., 44 Georgia,

119. We are aware that the Court of Appeals in New York haa

taken a different view of the question. Cohen vs. New York Mutual

Life Insurance Co., 50 N. Y., 610, [2 Ins. Lav Jour., 426 ;] Sands vs.

New York Mutual Life Insurance Co., 50 N. Y., 626, (2 Ins. Law Jour.,

372 ;] Martine vs. International Life Insurance Co., 53 N. Y., 339,

[3 Ins. Law Jour., 48.] They rely, however, to a considerable extent,

upon the authority of the cases we have been considering. Not be

ing satisfied with the reasons given in those cases, we have not regard

ed them as binding upon us, but nave felt at liberty to consider the
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case upon principle, especially as we have been informed that the

question has been before the Supreme Court of the United States,

and no decision rendered, as the Court was equally divided.

We advise the Superior Court that the demurrer should be sus

tained.

SUPREME COURT OF THE UNITED STATES.

October Term, 1874.

In Error to the Circuit Court of the United States for the Southern

District of Mississippi,

THE AMERICAN LIFE INS. CO., Plaintiff in Error,

vs.

ZENORA F. and WILLIAM C. D. MAHONE, De

fendants in Error.

The truthfulness and sufficiency of the answers were made a warranty by the

application. The application was filled by the agent and afterward read over

to the insured, who signed it.

Held, that it was permissible to prove by a witness present at the time, that the

insured answered truly and not as filled by the agent.

Held, that if the insured answered truly, the acts of the agent must be considered

the acts of the company, and estops the company from claiming a breach of

warranty.

Held, that where there was no issue concerning the previous health of the insured,

testimony to prove his previous condition of health was properly excluded.

It was stipulated that all the papers filed in the court where the action was

originally brought, and which were competent evidence lor either side, and

copied in the transcript filed, should be read in evidence.

Held, that the certificate of the medical examiner and statement of the agent ap

pended to the proposals and declarations, which were filed in behalf of the

company, were admissible as evidence for the insured.

Held, that the opinion of an agent, based upon past occurrences, is never to be

received as an admission of his principals, and the admission of such evi

dence will justify an appellate court in reversing judgment.

Judgment reversed and new trial granted.

Edwin It. Stanton, for Plaintiff in Error.
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This is an action brought by the defendants in error, plaintiffs be

low, on a policy of insurance for five thousand dollars, issued on Au

gust 30th, 1870, by plaintiffs in error, on the life of Leonidas Dillard,

the sum insured being payable to Zenorab F. Mahone, sister of the

insured. The policy provides that it shall become void if the insured

should become so far intemperate as to impair his health. It is also

stipulated that if the proposals, answers, and declarations made by

the insured, bearing even date with the policy, and on the faith of

which the policy was issued, should be found to be fraudulent or un

true in any respect, or if there should be any willful misrepresentation

or concealment in said declarations, then the policy should become

void.

The fifth question and answer in the proposals for insurance signed

by Dillard are as follows :

" 5. Is the party temperate and regular in his habits ? " " Yes."

The sixteenth question and answer are as follows :

" 16. Is the applicant aware that any untrue or fraudulent answers

to the above queries, or any suppression of facts in regard to health,

habits, or circumstances, or neglect to pay the premium on or before

the day it becomes due, will vitiate the policy and forfeit all payments

made thereon?" "Yes."

The declaration signed by Dillard contains, among others, the fol

lowing statement : " In the foregoing proposal I have not withheld any

material circumstances or information touching the past or present

state of the health or habits of life with which the American Life In

surance Co. ought to be made acquainted. * * And if at any time

hereafter the company shall discover that any fraudulent or untrue

allegation be contained herein, or in the proposals, or any material

misstatement of facts regarding the condition or health of the party

insured, then in any and every such case * * the policy of insurance

made on the faith of this declaration and the proposals shall become

null, void, and of none effect."

Dillard died on November 4th, 1870.

Of the four issues raised by the pleas the following three only con

cern the question raised :

L To the defense that the policy became void because the answer

to question five above given was untrue, the plaintiff below [the de

fendant in error here] replied that- the actual answer made to said

question was, " that he always takes his drinks," or to that effect, and

that the agent of the company himself wrote down the word " yes. "

2. Issue was joined, upon the defense that the policy became void
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because the insured, after its execution, became so far intemperate as

to impair his health.

3. The defense was pleaded that to the question whether a pro

posal had been made for insurance of Dillard's life in any insurance of

fice, and, if so, whether the same had been accepted or declined, Dillard

answered, "Insured in Equitable for $5,000;" suppressing the truth

that he had previously applied for insurance to either the Equitable or

Continental insurance companies, or to both, and that such applica

tion had been refused. The plaintiff below replied, denying the al

leged suppressions, and averring that at the time of his applications

the insured had received no answer to his application to the above-

mentioned companies.

The exceptions taken at the trial were as follows :

1st and 6th. Yeizer, the agent who effected the insurance, testified

that having read to Dillard specifically the fifth question and its affir

mative answer, and on the completion of the papers having read to

him all the questions, answers, and declarations, Dillard signed the

answers, and also the declaration, and then took all these papers for

examination and kept them in his possession for several hours, and

afterward returned them to Yeiser to be sent forward to the com

pany, as his application for insurance. .

The plaintiff below then sought to prove by one John T. Cox, that

when question five above mentioned was propounded to Dillard by

Yeiser, Dillard did not answer "Yes," but answered to this effect : " I

never refuse to take a drink ;" or, " I always take my drinks," and that

the answer " yes " was written down by Yeiser without the knowledge

or consent of Dillard. This testimony was introduced against the ob

jection of the defendant below, and an exception was taken.

Afterward the court charged the jury, in effect, that if they be

lieved that Dillard unswered question five in the words, " I never re

fuse to take a drink;" or, "I always take my drinks," then the defendant

could claim no benefit on account of the answer " yes," written by

Yeizer, even though the defendant when the policy was issued had no

knowledge of the transaction other than what appeared on the face

of the policies.

2nd. In behalf of the defendant one Dr. Alexander testified that, be

ing medical examiner of the Continental Insurance Company in June,

1870, Dillard came before him for examination as an applicant for in

surance in that company, and was examined by him. The witness

further testified that as the result of such examination he pronounced

Dillard unworthy of insurance. Thereupon the witness was asked by
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the plaintiffs below whether he reported in writing to the company his

said opinion, and, upon his answering that he did state his opinion in

writing, the court, on motion of the plaintiffs, excluded from the jury

his testimony above mentioned. The defendant below objected to

this ruling and noted an exception. The same witness was asked by

the defendant below whether he knew Dillard's state of health at the

time of his examination in June, 1870, and if so, what it was and the

nature of his malady, if any. To this question plaintiffs below objeot-

ed, and the objection was sustained, and the defendant below ex

cepted.

3d. Yeiser, defendant's agent, had, on his examination in chief, tes

tified as above stated concerning the occurrences connected with

Dillard's application for insurance. On his cross-examination defen

dant was allowed to elicit from him that one Dearing, general travel

ing agent and supervisor of the defendant in the Southern States,

some time after Dillard's death visited Edwards Depot for the pur

pose, as he stated, of examining into the defendant's liability on the

policy sued on, and remained there some hours, and before leaving

expressed to the witness the opinion that it would be best for the de

fendant to accept the situation, and pay the policy. The admission

of this testimony was objected to by the defendant below, and the

objection was overruled, and an exception noted.

4th and 5th. It was stipulated that all the original papers filed in

the cause in the Circuit Court of Hinds County, where the action was

originally brought, and which were competent evidence for either

side, and copied in the transcript filed, should be read in evidence.

Against the objection of the defendant below, the plaintiff below was

aminer of the company, and also a written statement of Yeiser, agent

of the company, both made at the time of Dillard's application for

insurance. These two papers were appended to the proposals for in

surance and declaration, and the proposals and declarations by name

are made part of the first and third pleas. In no other way were Dr.

Harris's certificate and Yeiser's statements filed in the cause or made

part of the record.

The admission of the testimony of Cox as to what was said by

Dillard in response to question five, and the instruction of the court

to the jury as to the effect of belief by the jury in the truth of such

testimony, may be considered together.

The pleadings admit that Dillard, when he applied for insurance,

was intemperate in his habits in the use of intoxicating drinks, and
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that an untrue answer by him touching this matter would invalidate

the policy. The question at issue is, whether the written answer is

his.

Yeiser wrote "Yes," to question five, as his understanding of

Dillard's words, and afterward twice read it to him. By his re

sponse to subsequent inquiries, by the statements in his declaration,

i and by affirmance of the recorded response to question five, after ex

amination of the papers, Dillard made the written answer " Yes," his

own. Nor is that answer necessarily inconsistent with the words al

leged to have been used by Dillard when the question was first pro

pounded. Yeiser interpreted the words as an affirmative answer to

the question. Dillard, by his acts, approved, adopted, and renewed

that interpretation.

The case thus differs from that of Insurance Company vs. Wilkin

son, 13 Wall., 222, [1 Ins. Law Jour., 607.) In the latter case the ap

plication contained a question concerning the age of the mother of the

insured at her death, and the cause of her death. The written an

swer represented her age as forty years and the cause of her death as

fever. It was proved that the agent who took down the answers of the

insured and his wife was told by both that they knew nothing of the

cause of the mother's death, or of her age at the time ; that the wife

was too young to know anything about it, and that the husband never

knew her ; that when the agent was taking the answers of the appli

cant and his wife, an old woman was present who said she had

knowledge on the subject, and the agent questioned her for himself,

and from what she told him filled in the answer without its truth be

ing affirmed or assented to by the plaintiff or the wife. The court

below thereupon charged the jury that if the applicant did not know

at what age her mother died, and declined to state it, and her age

was inserted by the agent upon statements made by others in answer

to inquiries he made of them, and upon the strength of his own

judgment based upon information thus obtained, it was no defense

to the action to show that the agent was mistaken. That ruling was

sustained by this court. The reasoning and the decision of this

court is that the parol testimony in the case made it clear beyond a

question, that the party did not intend to make the representation

when he signed the paper, and did not know he was doing so, and in

fact had refused to make any statement on the subject ; and that the

agent for the company knowing that the party was wholly ignorant

on this particular subject of inquiry, and would make no statement

about it, nevertheless wrote the representation to suit himself. Such
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representation wns not the statement of the insured, and the defen

dant company through its agent knew it was not when the contract

was made ; but this representation was made by the company through

its agent, who procured the insured's signature thereto. Upon these

facts this court applies the principle that where one party has by his

representation induced the other party to give him an advantage

which it would be against equity and good conscience for him to as

sert, he cannot in a court of justice be permitted to avail himself of

the advantage. The court therefore held that the writing in question

not being the instrument of the party whose name is signed to it, but

being procured under such circumstances by the other side, the latter

party is estopped from using it or relying on its contents.

In the case at bar, unlike that of Insurance Company vs. Wilkinson :

1. The insured was not ignorant upon the subject of inquiry, and

did not refuse to answer, but gave an ambiguous answer, and did not

dissent from the interpretation put upon it by the company's agent.

2. He adopted that interpretation of the written answer by re

sponse to question sixteen, and again adopted it in his declaration.

3. After deliberate review and examination of the papers, he again

approved, adopted, and renewed the written answer by returning the

papers to the agent and applying for the insurance upon them.

4. In these last proceedings of the insured, by which he was bound,

and without which what previously occurred was merely preliminary

and ineffectual, it is conceded that the company's agent took no part.

They were solely and deliberately the act of the insured.

Therefore, there exists in the case at bar not one of the facts which

in the case of Insurance Company vs. Wilkinson opened the door to

parol proof to excuse the insured from the effect of untruth in the

written answer. On the contrary, the facts here exclude parol testi

mony. The insured is bound by the untruth of his own written an

swer. Liberty Hall Association, 7 Gray, 261 ; Smith vs. Cash Mu

tual Ins. Co., 21 Fenn., 320 ; Yose vs. Eagle Life and Health Ins. Co.,

6 Cush., 42 ; Dewees vs. Manhattan Ins. Co., 35 N.Y., 366.

The charge of the court below added to the error of admitting this

testimony of Cox. The court wholly excluded from consideration

subsequent acts of Dillard, and forbade the jury to find that Dillard

adopted the answer. The instruction assumed also that if the in

sured originally responded in the words mentioned by Cox, he intend

ed thereby to give an answer contradictory to that which was written

by Yeiser. In effect the jury Were instructed, as matter of law, that

by such words, if he used them* the insured intended to say that lie
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was intemperate and irregular in bis habits. But even if the testi

mony of Cox were admissible, the jury ought to have been permitted

to consider Dillard's subsequent proceedings, and also to come to

their own conclusion concerning the intention of the insured, as evi

denced by his language and conduct.

The law of Mississippi prohibits the court from instructing the jury

upon the weight of evidence, thus : "No judge in any cause shall

charge the jury as to weight of evidence." (Rev. Code Mississippi,

1871, § 643 ;) and it is the settled rule of practice in Mississippi, that

it is error in charging the jury to assume facts stated in the instruc

tion. (35 Miss., 166, 171 ; 37 ib., 471, 476 ; 40 ib., 240, 247.) And

this principle is sanctioned by this court in 11 Wallace, 391, 394.

And these rules are adopted as rules of practice in the courts of

the United States by act of Congress, June 1, 1872. Statutes at Large,

vol. 17, p. 196, § 5.

The testimony of Dr. Alexander, medical examiner for the Conti

nental Insurance Co., that he examined D'llard as a candidate for in

surance in that company, and pronounced him unworthy, was exclud

ed from evidence because Dr. Alexander had made a written report

to his company. But the testimony sought to be elicited in behalf of

the defendant below was not th« contents of Dr. Alexander's report,

but his act as an officer of the insurance company in rejecting Dillard

as an applicant for insurance. And this testimony went to one of the

issues in the case ; for it was conceded by the pleadings that if Dillard

had been rejected as an applicant for insurance in the Equitable In

surance Co. before August 30th, 1870, he suppressed, in his applica

tion to the defendant beiow, a material fact, and the policy thereby

became void.

Dr. Alexander also was prevented from testifying as to the state of

Dillard's health at the time of that examination. This testimony was

material, as bearing upon the nature and effect of the communication

made by Dillard in the language used, according to the testimony of

Cox, in answering question five. Moreover, the evidence could not

be fairly excluded if the opinion and statement of Harris and Yeiser

as to DUlard's physical condition offered in behalf of the plaintiffs, were

properly admitted in evidence. On the other hand, Dr. Alexander's

testimony was free from objections to which the other was subject.

The certificate of Dr. Harris and the statement of Yeiser were not

properly admitted in evidence unless the agreement above mentioned

covers them. They do not come within the terms of the stipulation :

L Because they were not properly part of the record of the cause.
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The proposals and declarations were incorporated into the pleas by

reference to them under that name, and they were set forth in full as

exhibits to the pleas. But the certificate of Dr. Harris and the state

ment of Yeiser were not part of said proposals and declarations.

2. Because they were not under oath, and were not admissions by

which the company was bound.

3. Because they were not that competent evidence to which the

agreement refers. ,

Against defendant's objection Yeiser, an agent of the company, who

had, in behalf of the defendant, testified only to the execution by

Dillard of the proposals and declarations at the time of the latter's

application for insurance, was asked, on cross-examination, whether

one Dearing, traveling agent and supervisor for defendant in the

Southern States, visited Edwards Depot some time after Dillard's

death, for the purpose of examining into the claim of plaintiff for the

payment of said policy, and whether Dillard made such examination,

and expressed an opinion as to whether or not said payment should

be made. And also against defendant's objection, Yeiser, in answer to

this question, was allowed to testify that Dearing, holding the position

just mentioned, did visit Edwards Depot, where Dillard died, for the

purpose, as Dearing stated, of examining into defendant's liability

upon the policy ; that he remained some hours, and before leaving

expressed to the witness the opinion that it would be best for de

fendant to accept the situation and pay the amount of the policy.

The admission of this testimony was clearly erroneous. The declara

tions or admissions of an agent, made in the course of a given 'trans

action pertaining to his agency, are admissions against his principal ;

but the mere opinion of an agent, based upon past occurrences, is not

an admission to .be used against his principal, because it is no part

of the res geslce. Cortland County vs. Herkimer County, 44 N. Y.,

22 ; Morrell vs. Dixfield, 30 Me., 157 ; Kemp vs. Bait. Insurance Co.,

2 Gill & J., 108 ; Mich. Central Railroad vs. Gonga, 55 I1l., 503 ;

American Express Co. vs. Gilbert, 57 111., 468 ; Hannay vs. Stewart,

6 Watts., 489.

In the case of the Northwestern Packet Co. vs. Clough, decided at

the present term of this court, judgment below was reversed, and a

new trial ordered, for the single error of admitting the declarations

of an agent, consisting of a narrative of a past occurrence of which

the agent had been an eye-witness. In the case at bar, the facts upon

which the liability of the company depends all happened before the

declarations in question were made by Dearing. Nor were his de
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durations connected with the statement of any material fact, present

or past. It was a grave error to permit the jury to be influenced by

the expressions which Dearing is said to have used.

Cablisle & MoPhehsox./ot- Defendants in Error :

I. The only question presented for the decision of the court by

the first bill of exceptions is : Can the answer to a question, as

written down by the agent of company, when he took tho application

for insurance, and which is signed by the applicant, be proved by the

evidence of parties who were present, to be not the answer given by

the applicant for insurance. In other words, if the agent of the

company, without the knowledge or consent of the applicant for in

surance, of his own motion, writes down, in the blank furnished by

the company, an answer entirely different from the answer actually

given, can this fact be established by the testimony of others ? I am

saved the necessity of arguing this proposition at length, for this

court has decided that oral testimony is admissible in just such a

case.

Insurance Company vs. Wilkinson, 13 Wall., 222, [1 Ins. Law Jour.,

607.] Justice Miller, delivering the opinion of the court, says (p. 236) :

" The modern decisions fully sustain this proposition, and they seem

to us founded in reason and justice, and meet our entire approval.

This principle does not admit oral testimony to vary or contradict

that which is in the writing, but it goes upon the idea that the writing

offered in evidence was not the instrument of the party whose name

is to it ; that it was procured under such circumstances by the other

side as estops that side from using it or relying on its contents ;

not that it may be contradicted by oral testimony, but that it may be

shown by such testimony that it cannot be lawfully used against the

party whose name is signed to it."

See also, Miller vs. Mutual Benefit Life Ins. Co., decided by the

Supreme Court of Iowa, in April, 1871, reported in & Law Times

Reports, 218 ; [1 Ins. Law Jour., 25, 747.]

| Question No. 5 is : " Is the pai-ty regular and temperate in his

habits 1" To this question Yeiser, the agent of the company, wrote

down the answer, " Yes." John T. Cox was introduced as a witness,

and proved that he was present at the time said question was pro

pounded by Yeiser to Dillard, and that Dillard did not answer "Yes,"

but answered to this effect : " I never refuse to take a drink," or " I

always take my drinks," and that the answer " Yes" was improperly
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written down by said Yeiscr at the time without the knowledge or

consent of said Dillard. Plaintiff in error objected to the introduc

tion of this testimony. The objection was overruled, and he tendered

his first bill of exceptions.

It is clear that this falls strictly within the rule laid down in the

case cited above from 13 Wallace. Hence, there was no error in the

ruling of the court below on this point.

II. Two points are presented in the second bill of exceptions. The

first is, was it competent for plaintiff in error to prove by a physician

who had previously examined Dillard as medical examiner for an

other life insurance company, the contents of his written report of

his examination to that company, without the production of his

written report, or accounting for its loss or absence. That the evi

dence offered was not only incompetent, but also irrelevant under the

state of pleadings, is so plain that we will not take up the time of the

court in arguing this point.

The witness was also asked to state the condition and state of Dil

lard's health at the time he examined him in June, 1870, and if he

had any disease or malady at that time. This question was objected

to by defendants in error and the objection was sustained by the

court below. The ruling of the court below was clearly right for two

reasons :

1. There was no issue at all in the case as to the general health of

Dillard, or that he was afflicted with any disease or malady. The

only issues were, that he had falsely and fraudulently answered "yes"

to question No. 5, which was, " Is the party temperate and regular

in his habits ?" and had also falsely and fraudulently answered ques

tion No. 15, which was in reference to his having made a proposal

for insuring his life in any company, and if insured, in what company

and for what amount. The good or bad health of Dillard had not

been put in issue, and on this ground the objection was properly

sustained.

2. The inquiry had reference to the state of health at a. period

months anterior to the application made for the insurance with

plaintiffs in error, and hence it was irrelevant and incompetent to

prove applicant's state of health in June, 1870. Moreover, it was

addressed the medical examiner of another life insurance company,

who had made a report of his opinion in writing, and the written

report was not produced, nor its non-production accounted for, at or

before the time of asking the question.

LLL The only point presented in this bill of exceptions is that
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Yeiser, the local agent, was permitted on cross-examination to state

that one Dearing was the general traveling agent and supervisor

for the Southern States of plaintiffs in error, and visited Edwards

Depot, where Dillard died, for the purpose of examining into their

liability upon the policy sued on ; and after making the investigation

said to witness that in his opinion it would be best for the de

fendant to accept the situation, and pay the amount of the policy.

As Dearing was the general traveling agent and supervisor of

plaintiffs in error, for the entire Southern States, and visited the

place where Dillard died, for the express purpose of examining into

all the circumstances, so as to ascertain if his principal was liable on

the policy, surely it was no error to permit the admissions he made

at the time on the subject to be proven. He was an agent, clothed

with full powers to make the investigation and arrive at a conclu

sion. This was within the scope of his authority. The admis

sions of an individual are certainly competent evidence against him.

A corporation can only make admissions through its officers and

agents, and when so made they fall within the general rule.

Besides, the statement of Dearing, as proved by the local agent,

Yeiser, was so worded as not to admit the actual liability of plaintiffs

in error, but was only an expression of opinion that it would be best

to accept the situation and pay the amount of the policy. In the

form in which the admission was proven, it could not and did not cut

any important figure in the case, or materially affect the result, and

hence, even if improperly admitted, it is not sufficient ground for

reversal.

The foregoing is in reply to the brief of the plaintiff in error, in

which the exception is treated precisely as if the questions objected

to had been asked in the direct examination of a witness for the

plaintiff below, whereas they were asked upon the cross-examination

of a witness for the defendant. This makes an entirely different

case. Any question is proper on cross-examination which tends to

test the correctness of the witness' testimony in chief. And to sus

tain this exception the plaintiff in error must show by the record, not

that the testimony was not competent to sustain the plaintiff's action,

but that it was not proper to test the correctness of the testimony in

chief. On this point the exception contains absolutely nothing, and

the presumption is that the judge who tried the case was correct in

allowing the question to be asked.

IT. and V. The bills of exception 4 and 5 present precisely the

same legal questions. They are based on defendants in error beiug
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permitted by the court to read to the jury from the transcript of the

record sent from the State Court to the United States Court, the

certificate of the company's medical examiner, and the answers of

John G. Yeiser, the district agent, to the questions contained in the

printed blanks furnished by the company to their agents and medical

examiners, and which they were required to answer.

These bills of exception show the character of the defense made in

the court below.

In the first place it was expressly agreed in open court, " that all

the original papers filed in this cause in the Circuit Court of Hinds

County, from which this cause was removed, and which were compe

tent evidence for either side, and copied in the transcript filed by de

fendant below, should be read in evidence."

The originals of the two papers were filed by plaintiffs in error

themselves in the State Court as Exhibit No. 1 to their first and third

pleas. Not only was this done, but before the plaintiffs in error

would go into the trial in the State Court, they required that the

plaintiff below should admit that they were the originals, and attached

them as Exhibit A to the admission.

It certainly came with bad grace from plaintiffs in error to object

to the reading of the papers they themselves filed in the cause, aud

had copied into the transcript sent up from the State Court to the

United States Court. Besides, it was agreed before going into the

trial in the United States Court that these very papers might be

read as evidence by either side. The plaintiff in error on the trial

below read only part of the exhibit filed by them with their first plea

(the third plea having been withdrawn by them,) and defendants in

error insisted that the whole of the exhibit should be read. Plain

tiffs in error declining to read the whole of the exhibit, the court

below permitted defendants in error to read it to the jury, which was

excepted to, and hence the 4th and 5th bills of exception.

That the court below did not err in permitting the whole of the

exhibit to be read, under the circumstances disclosed in the record,

is too plain to admit of argument. The objection and bills of excep

tion are the strongest possible evidence of the frivolous and baffling

nature of the defense.

VI. This bill of exceptions is to part of the charge given, by the

judge to the jury.

This charge lays down the law as expounded by this court in the

case of Insurance Company vs.. Wilkinson, 13 Wall., 222, [1 Ins. Law
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Jour., 607 ;] and is fully sustained by numerous well considered cases

decided by other courts.

Plumb vs. Cattaraugus Ins. Co., 18 N. Y., 392 ; Rowley vs. Em

pire Ins. Co., 36 ib., 550 ; Woodbury Savings Bank vs. Charter Oak

Ins. Co., 31 Conn., 526; Combs vs. Hannibal Savings and Ins. Co.,

43 Mo., 148 ; Beebe vs. Hartford Ins. Co., 25 Conn., 51 ; The Lycom

ing Ins. Co. vs. Shollenberger, 8 Wright, 259 ; Beal vs. Park Ins. Co.,

16 Wis., 241 ; Davenport vs. Peoria Ins. Co., 17 Iowa, 276 ; Savings

Bank vs. Charter Oak Ins. Co., 31 Conn., 517 ; Harwitz vs. Equitable

Ins. Co., 40 Mo., 557 ; Ayers vs. Hartford Ins. Co., 17 Iowa, 176.

I would call the special attention of the court to the case of Miller

vs. Mutual Benefit Life Ins. Co., decided by the Supreme Court of

Iowa, in April, 1871, and published in 4 American Law Times Re

ports, 218, [1 Ins. Law Jour., 25, 747.] It is in many particulars

similar to the case at bar, and involves the very questions embraced

in the 1st and 6th bills of exception.

Strong, J.

The general nature of the defense to this action in the Circuit Court

was that the policy had been issued on the faith of false and fraudu

lent representations made by Dillard, whose life was insured, and that

those representations were by the express agreement of the parties

declared to be warranties.

Among the questions propounded to Dillard, and answered in the

"proposals for insurance," was the following : "Is the party temperate

and regular in his habits ?" to which the answer "yes" was appended,

This was question and answer No. 5. Question No. 16 was : "Is the

applicant aware that any untrue or fraudulent answer to the above

queries, or any suppression of facts in regard to health, habits, or

circumstances, will vitiate the policy?" to which the answer "yes" was

also appended. None of the answers were written by Dillard, though

he signed his name at the foot of them all. They were written by

Yeiser, the agent of the company, and, as he testified, read over to

Dillard, who then signed them, and immediately afterward signed a

declaration filled up by the agent, which was, in effect, an agreement

that if the said proposals, answers, and declarations returned to the

company should be found fraudulent or untrue in any respect, or if

there should be any willful misrepresentation or concealment in the

said declaration, the policy should be void. All this was introduced

by the defendants, and after its introduction the plaintiffs were per
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milted, against the objection of the defendants, to call a witness and

prove by him that he was present when Yeiser propounded question

No. 5 to Dillard, and that Dillard's answer was not "yes," but "I

never refuse to take a drink," or, "I always take my drinks," and that

the answer "yes" was improperly written down without the knowl

edge or consent of Dillard. The reception of this testimony consti

tutes the basis of the first assignment of error.

That there is no substantial reason for complaining of the ruling

of the court in this particular is, we think, fully shown by what was

decided in Insurance Company vs. Wilkinson, 13 Wall., 222, [1 Ins.

Law Jour., 607,] and in the cases therein mentioned. The testimony

was admitted, not to contradict the written warranty, but to show

that it was not the warranty of Dillard, though signed by him. Pre

pared as it was by the company's agent, and the answer to No. 5

having been made, as the witness proved, by the agent, the proposals,

both question and answers, must be regarded as the act of the com

pany, which they cannot be permitted to set up as a warranty by the

assured. And this is especially so when, as in this case, true answers

were in fact made by the applicant, (if the witness is to be believed,)

and the agent substituted for them others, now alleged to be untrue,

thus misrepresenting the applicant as well as deceiving his own prin

cipals. Nor do we think it makes any difference that the answers as

written by the agent were subsequently read to Dillard and signed

by him. Having himself answered truly, and Yeiser having under

taken to prepare and forward the proposal's, Dillard had a right to

assume that the answers hie did make were accepted as meaning, for

the purpose of obtaining a policy, what Yeiser stated them in writ

ing to be. The acts and declarations of Yeiser are to be considered

the acts and declarations of tho company whose agent he was, and

Dillard was justified in so understanding them. The transaction,

therefore, was substantially this : The company asked Dillard, " Are

you temperate and regular in your habits?" to which he answered,

" I never refuse to take a drink," or, " I always take my drinks."

To this the company replied, in effect, we understand your answer

to mean the same, in your application for a policy, as if you had an- .

swered " yes," and we accept it as such, and write " yes" in the

proposals Then, npon being asked whether he warranted the truth

of his answers, he returned the reply, " Since you s0 understand my

answers, I do." Surely, after such a transaction, the company cannot

be permitted to say that the applicant is bound by what was written
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in the proposals for insurance as his warranty. And that such was

the transaction the evidence received by the court tended to prove.

The first assignment of error, therefore, cannot be sustained. Nor

can the sixth, which is to the charge of the court, and which pre

sents substantially the same question as that raised by the first.

The second assignment complains of the exclusion of the testi

mony of Dr. Alexander, a medical witness. He was offered to prove

that, as the medical examiner of another insurance company, he had

examined Dillard in June, 1870, and had given his opinion in writing

to that company that Dillard was not worthy of insurance. This

offer the court overruled, and we cannot see why the evidence should

have been received. The unfitness of Dillard for insurance in June,

1870, surely could not be proved by the fact that the witness had

then expressed an opinion that he was unfit. And besides, such an

opinion had no pertinency to any of the issues joined between the

parties.

The witness was also asked whether he was acquainted with the

condition and state of health of Dillard in June, 1870 ; and if so,

what it was, and the nature of his disease or malady, if any ; and to

this question, also, the court refused to permit an answer. The

policy on which the suit was brought was made on the 30th day of

August, 1870. Had the question addressed to the witness related to

a time subsequent to the issuance of the policy, the answer to it

should have been received, for one of the issues on trial was whether

Dillard, " after the execution of the policy, became so far intemperate

as to impair his health." But there was no issue in . regard to his

health prior to the insurance, and therefore the evidence offered was

rightly rejected.

Of the fourth and fifth assignments, it is sufficient to say that we

do not perceive they exhibit any error.

The third assignment is of more importance. The plaintiffs were

allowed in the cross-examination of one of the defendants' witnesses

to ask whether one Dearing, the general traveling agent and super

visor of the defendants in the Southern States, did not, some time

after the death of Dillard, and after he had made an examination of

the claim of the plaintiff, express an opinion that it should be paid.

To this question the witness replied that Dearing had expressed his

opinion that it would be best for the defendants to accept the situa

tion and pay the amount of the policy. That such an opinion al

lowed to go to the jury must have been very hurtful to the de
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fondants' case is manifest, and that it was inadmissible is equally

clear. The opinion o'f an agent, based npon past occurrences, is never

to be received as an admission of his principals ; and this is doubly

true when the agent was not a party to those occurrences. We

have so recently discussed this subject in Clough and wife vs. North

western Packet Co., (reported by Wallace,) that it is needless to say

more. For the error in receiving this evidence the judgment must

be reversed.

The judgment is reversed, and a new trial is ordered.



1875.] 307Garber vs. Globe Mutual Life Ins. Co.

UNITED STATES CIRCUIT COURT.

EASTERN DISTRICT OF MISSOURI

September Term, 1874.

ELIZA GARBER

vs.

GLOBE MUTUAL LIFE INS. CO.

Residence within a prohibited district, unless waived by the company or its au

thorized agents, renders the policy void.

Receipt of premiums, with the knowledge of such violation, by the authorized

officers of the company transacting the business of the company with respect

to the policy, is a waiver of the condition.

If the company's general dealings, and its particular course with the insured, be

such as to lead him to believe he could have thirty days of grace, payment within

that time is' valid, even though the insured is dangerously ill. But if there is

no such waiver of prompt payment by the company, acceptance of premium

by company, without knowledge of the dangerous illness of the insured, dues

not renew the policy.

In November, 1869, Charles H. Garber insured his life in the

Globe Insurance Company, for $5,000, in consideration of the yearly

payment of $134.30. The amount insured was to be paid to his

wife, Mrs. Eliza Garber, at his death. Payment was resisted on the

ground that the conditions of the policy had not been complied with :

first, because the premium of 1872 was not paid when due ; and

second, because the insured had resided in New Orleans, while the

policy required that he should not live south of the 33d degree of

north latitude. The last premium was paid a few hours before the

death of Mr. Garber.

Dillon, J.

Gentlemen of the Jury : On the 5th day of November, 1869, the

defendant issued at its St. Louis agency the policy now sued on, by
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which it insured the life of the plaintiff's husband for her use, on

certain conditions, for the sum of $5,000.

The company defends the action brought to recover this sum upon

two special grounds :

1. Because Mr. Garber resided within the prohibited district of

country contrary to the terms of the policy.

2. Because the premium which fell due November 1, 1872, was not

paid when it fell due.

It is undisputed upon the testimony that Mr. Garber was taken

sick in New Orleans about the 6th or 7th day of November, 1872, and

died of yellow fever on the 11th day of No-vember of that year, about

11J o'clock, A. M.

In the latter part of Ootober, 1872, the agency of the company at

St. Louis received from the home office of the company a notice,

directed to Mr. Garber, that the premiums, on the policy would become

due on the 1st day of November, and there is evidenco that on the

last day of October, or the 1st of day of November, the agents of the

defendant at St. Louis directed this notice to the assured at New

Orleans, and Mrs. Garber testifies that this notice was received there

by her on or about November 4th, at New Orleans.

On the 10th day of November a telegram was sent by Mrs. Garber

from New Orleans to a Mr. Warne at St. Louis, directiug the latter to

go to the company's agency in St. Louis, (at which the policy was

issued, and which had collected all the previous premiums,) and pay

the premium. Accordingly, on the morning of the 11th day of No

vember Mr. Warne called at the office of the company, and about 9

o'clock, A. M. paid the premium and received renewal receipt, renew

ing the policy for a year from November 1, 1872. Mr. Warne did

not know that Mr. Garber was then sick, and did not, of course, state

. that fact to the company. On the other hand the company at the time

it received the premium did not make any inquiries concerning the

health of the assured.

In a short time the agents at St. Louis became aware of the death

of Garber, and the circumstances, and communicated them by letter to

the home company, and before hearing from it, the agents included

the amount in their semi-monthly report to the home company of

November 15th. Before this report reached the home company, tho

latter had telegraphed the St. Louis agency to return the premium and

demand a surrender of the renewal receipt.

Shortly afterward the agency here tendered to Mr. Warne the
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amount of the premium and demanded a return of the renewal re

ceipt, but the tender was not received nor the receipt returned.

With this brief reference to some of the undisputed facts in the

case, we now come to instruct in reference to the law as to the two

special defenses relied on by the company. First, as to the resi

dence within the prohibited district. The policy provides that if be

tween the first of July and the first of November the assured shall

reside south of the 33d degree of north latitude without the consent

of the company given in writing, the policy shall be null and void.

The plaintiff admits that Garber did reside in New Orleans between

July 1 and November 1, 1872, without the written consent of the

compiuiy. This is a complete defense, and the plaintiff cannot re

cover unless the provision of the policy was waived by the acts of the

company or its authorized agents.

If you believe, from the evidence, that the officers of the company,

transacting all the business of the company respecting this policy,

knew that Mr. Garber had been and was residing in New Orleans

from July to November, 1872, in violation of the condition of the

policy as to place of residence, and received the premium on the 11th

day of November with such knowledge, and issued a renewal receipt,

then this ground of defense fails. But if the company received this

premium without knowledge that the policy had been violated in this

respect, then this defense is made out and the plaintiff cannot recover.

Bliss on Life Ins. Co., 2d ed., 344.

Second, as to the defense arising out of the non-payment of the

premium on the 1st day of November. It is admitted that payment

of the premium was not made until November 11th ; but the plaintiff

also claims that this condition was waived by the company ; she claims

that the company, by its general course of dealing in giving thirty

days time in which to pay the premiums generally, and by its practice

in respect, to this particular policy—that the company waived pay

ment of the premium to a period beyond the time when it was actually

paid. Evidence has been given to show that the company's agency

in St. Louis were in the habit of giving parties thirty days in which to

make payment of their premiums. Whether this is satisfactorily es

tablished to be the general practice of the company in this respect

at. St. Louis, is for you to determine. As respects this particular

policy, evidence has been given to show that the premium due Novem

ber 1, 1871, was paid by note, and the premium due November 1,

1871, was paid by a note, December 14, 1871, which note was col

lected by the St. Louis agents of the company from Garber at New



310 {April,Report of Decisions.

Orleans in July, 1872. In respect to the premium due November 1,

1871, a letter has been introduced in evidence from the company's

officers at St. Louis, addressed to Mr. Garber at New Orleans, dated

St. Louis, November 3, 1871, calling attention to the premium due on

the first day of that month, requesting payment, and concluding with

these words: "Please reply at once, as receipts can be held only thirty

Says, and then at the rink of the assured." If yon find from all the

evidence that the company by its general course of dealing, and by its

particular course of dealing with Mr. Garber, waived prompt pay

ment of the premium, and led him to believe that he could have thirty

days after the 1st of November to pay, then having received the pre

mium within the thirty days, this ground of defense fails. Bliss on

Life Ins., 2nd ed., 299 et seq.

If, however, there was no such waiver of prompt payment, then the

payment on the 11th would not be effectual to renew the policy if

Garber was then dangerously ill with yellow fever, and this fact was

not disclosed to the company's agents to whom the premium was

offered.



V

CASES DECIDED IN THE LOWER COURTS.

MISREPRESENTATION.

Hamilton County, Ohio, Common Pleas—January Term, 1875.

MARGARET ORTLIEB

vs.

NORTHWESTERN MUTUAL LIFE INS. CO.

The agent, on account of the imperfect knowledge of English by the insured, filled

the application. There was no proof that the agent misunderstood the an

swers. The policy contained a copy of the application annexed, and after re

ceiving it the insured called attention to an error in regard to the parties to

whom it was made payable.

Held, that there was no proof of misunderstanding, which, if shown, could hardly

impose a liability on another party.

Held, that misstatements of twelve years as to age, and as to the members of his

immediate family being alive when they were dead, were material, and avoided

the policy,

J. T. Crapsey, for Plaintiff.

Sayler & Sayler, Attorneys for the Insurance Company.

Force, J.

This is an action brought upon a policy of insurance. The policy

was made upon the life of Gottlieb Ortlieb, payable to himself and

his representatives. His widow files a petition, stating that the policy

was drawn in that way by mistake ; that the agreement between the

parties was that the insurance should be payable to her, the widow,

and not to the executors or administrators. She therefore asks that

the policy be amended, so that it shall be made payable to her, and

asks for judgment upon the policy.

The administrator of the estate of the deceased comes in and files

an answer, saying that the policy should be made payable to him, and

he asks for a proper adjudication to be made.

Thon the company come in and file their answer, setting up various
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defenses. Among them is an allegation that there are various mate

rial misrepresentations in the application for the policy.

There is a great deal of testimony, a great many points were made,

and the case was argued very fully, and certainly very interestingly.

For the present I will confine myself to the application.

The policy contains a statement that the answers given in the ap

plication for the insurance, on the faith of which the insurance is

made, constitute the basis of the insurance, and if these statements

should prove untrue in any material respect, then the policy is void.

Now, it is claimed that the statements made by Ortlieb—the repre

sentations, several of them—were untrue in material respects. The

applicant, in the application, says he was thirty years old, while the

testimony shows he was forty-two years old. The application says he

was born on the 10th of April, 1842 ; the testimony shows that he

was born April 19th, 1830. The application says he lived in Germany

fifteen years ; the testimony shows that he lived there twenty-seven

years. The application says, " My mother is now living, eighty years

old, and her health is good ; " the testimony shows that his mother

died at the age of seventy years, and several years previous to the

time when the application was made. The application says, " I have

had two brothers, both of whom are living;" the testimony shows

that he had three brothers, one of whom was dead. The application

says, " I have never had any sister ; " the testimony shows that he

had two sisters, both of whom were dead.

Now, it is certainly true, and the testimony certainly does show,

that some of the statements of the application are not .true ; and it

certainly does show that they are untrue in material respects. If a

man who is forty-two years old, calls himself thirty, that is certainly

a material error. To say, " My mother is now eighty years old, and

living, enjoying good health," is a material misstatement, when the

fact is she died some years before. So that it is clear a number of

these statements are untrue in material respects ; and upon that

ground there is no question that the policy is null and void.

It is claimed that, iu this particular case, the company has no right

to set up this defense, because the agent, or broker, or solicitor of the

company who filled out the application, and got the insurance, was in

fact, in the procuring of this insurance, the agent of the company

rather than of Ortlieb, and therefore the company was responsible for

any inaccuracies or misstatements ; that if there are any errors, they

are the errors of the company, and they cannot set them up against
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a person entitled to claim the benefit of insurance. Upon that, it ap

pears that the agent or solicitor, Mr. Graves, saw Ortlieb some six or

eight times before the insurance was effected, and sat down with him

and took his answers in pencil, and afterward filled them in the ap

plication. There is no testimony showing that Graves, the agent,

filled up blanks which Ortlieb declined to fill, or left blank ; that is,

there is no testimony showing that this broker or agent undertook

on his own responsibility, or for the company, to fill out a blank which

Ortlieb declined to fill, and made no statement at all about.

There is no testimony that Graves, the agent, wrote down some

thing different from what Ortlieb told him. The testimony does not

show that Ortlieb made one statement, and that this agent for the

company wrote down something else in the application. The testi

mony is that Ortlieb, being a German, and Graves not speaking Ger

man, the latter wrote down the answers as well as he understood them.

How well he was able to understand, of course, does not appear per

fectly, because there was nobody but those two parties present at that

conversation. But it seems that the agent had had some six or eight

conversations with Ortlieb before this. He was with him both in

the morning and afternoon of the day the application was made. He

had several conversations with him subsequently, and there is no

statement that any difficulty was found in ascertaining the meaning

of Ortlieb in any other conversation than this. And it seems that

this conversation was not limited merely to putting the questions and

receiving the answers, because the agent says that, besides the formal

questions, he had some conversation with him as to where he had

learned his trade of gardening, and he replied he learned that in

Germany before he came to this country. So the testimony does not

prove that the agent did misunderstand the statement that Ortlieb

made, and wrote down something different from what Ortlieb said.

There is nothing more than the suggestion that that may have been

done. There is no proof that that was done.

There is this further : After the application went up to Milwaukee

to the home office, and the policy came back, by the usage of this com

pany a copy of the application was annexed. The policy, therefore,

came back with a copy of the application containing these questions

and answers annexed to it, and came into the possession of Ortlieb. It

was certainly natural that he should read it. It was his business to

read it, and the proof shows that he did read it, or, at least had it read,

because the week after he received it he came to the office of the
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company, and said, " There is a mistake in the policy ; it is made

payable to myself, when it ought to be made payable to my wife."

Hence, it appears that after this policy was returned with a copy of

the application attached to it, he had an opportunity of reading it,

and he embraced the opportunity, and did read it ; and hence, by ac

quiescing in these questions and answers as they appear, he confirmed

and ratified them, even if he may have misunderstood them when

made.

Now, the statements, or some of them at all events, were certainly

material to the contract of insurance. They were statements as to

matters which must lie within the knowledge of the applicant, state

ments about which the agent could not be informed—as to the age of

Ortlieb, and circumstances about his family, etc. There is no state

ment that the agent voluntarily, of his own accord, filled these blanks

when Ortlieb intended to leave them blank. There is no proof that

he wrote down anything other than Ortlieb told him ; and there is

proof that even if Ortlieb endeavored to say something different from

what does appear here, and was misunderstood, he at all events, after

the policy came into his possession, acquiesced in and ratified these

statements.

I will just add this further : There certainly is no proof that Graves

fraudulently or willfully misrepresented statements made by Ortlieb ;

and if it were made out that there was a misunderstanding—that

while Ortlieb tried to say one thing, he conveyed something different,

and the- policy was made upon a complete misunderstanding—that

might be a ground on which he would relieve himself- from any lia

bility, but it would scarcely be a ground upon which he could impose

a liability upon some other party.

Upon this ground, that the statements in the application are un

true in material respects by the fault of the applicant, there will be a

iudgment for the defendants.
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APPLICATION—UNTRUTHFUL ANSWER.

New York Supreme Court—Fourth Department—October Term, 1874.

ANS0N M. BAKER

vs.

THE HOME LITE INSURANCE COMPANY.

An agreement attached to the application for a life policy, and signed by plaintiff,

made the answers the basis and part of the contract, and provided the policy

should be void and all payments forfeited if they were not fall and correct. A

clause in the policy likewise contained a similar proviso. The insured an

swered the question, " Have the parents, uncles, aunts, brothers or sisters,

been afflicted with insanity, consumption or any pulmonary, scrofulous or

other constitutional disorder ? " with an unonalitiea negative. Several brothers

and sisters of the insured had died of consumption.

Jh '.d, That the company was not liable. The court will not alter the contract be

cause the question was far reaching, and the answer an incautious and danger

ous assertion. A claim that the part}' had signed the statements without look

ing at them, or that their contents were misrepresented, will not contradict

them.

'Where the insured signed with a full knowledge of the contents and legal bearing

of the question, a mere statement of the facts to the agent will not relieve her

of the consequences.

Motion for new trial after nonsuit at Livingston Circuit, and ex

ceptions, ordered to be heard at General Term in the first instance.

Danforth for the motion,

Capwell for Defendant.

Talcott, J.

This was an action on a life insurance policy on the joint lives of

the plaintiff and his late wife, the loss payable to the survivor. At

tached to the application and to the answers to the questions pro

pounded on behalf of the insurance company was an agreement by

the plaintiff, signed by him, containing the following among other-

provisions : "And it is further agreed that the preceding answers

given to the annexed questions, and the accompanying statements

and this declaration, shall be the basis and form part of the contract,

or policy, which may be granted on this application, and if the same
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be not in all respects full, true and correct, the said policy shall be

void, and all moneys which may have been paid on account thereof

shall be forfeited to said company." And the policy itself declares

that the same is granted by the company, and accepted by the assured,

upon the express condition that if the statements, declaration and

agreement made by or for the assured contained in the application

upon the faith of which the policy is made, shall be found untrue in

any respect the company shall not be liable for the payment of the

sum assured, or any part thereof, and the policy shall cease and be

null, void and of no effect. Among the questions and answers in

writing, which constituted a part of the application, was the question

numbered 20, as follows : " Have the parents, uncles, aunts, brothers

or sisters of the party been afflicted with insanity, consumption or

with.any pulmonary, scrofulous, or other constitutional disease ?" This

the assured answered by a simple and unqualified negative. The evi

dence was pretty clear to show that several of the brothers and sisters

of Mrs. Baker had died from consumption. As to some of these cases,

however, there. might have been some question of fact.; but as to the

case of William L. Dana, a brother of Mrs. Baker, there seems to

have been no room for any such question. Dr. Wolcott, an experi

enced physician, under whose care Mr. Dana had been for some two

years before his death, and who had most ample opportunity for

ascertaining by every method the disease with which he was afflicted

and of which he died, unhesitatingly pronounces that disease to have

been tubercular consumption, and states that he examined his lungs

several times during the progress of the disease by the usual methods

of percussion and auscultation, and gives the history of the disease

and symptoms down to the time of death. The qualifications of Dr.

Wolcott are in no wise questioned, and his testimony is in no respect

impeached or rendered doubtful. If anything can be proved, as a

matter of medical science, we think it was established in the case be

yond all question that William L. Dana, the brother of Mrs. Baker,

had been afflicted with and had died of consumption prior to the ap

plication for this policy. This being so, and the answer to question

twenty being thus shown to be untrue, by the express terms of the

agreement accompanying the application, and of the policy itself, the

company was not liable for the amount insured, or any part thereof.

It ia true question twenty is very far reaching, and the answer to

it, being an absolute and unqualified negative, was a very incautious

and dangerous assertion, but it is not for the court to alter the plain
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contract of the parties. If persons procuring policies see fit to take

such contracts, and make such statements as the basis thereof, they

must abide the consequences.

To allow the statements to be contradicted upon the claim that the

party had signed them without having read them, when there was no

pretense that he was prevented from reading, or that the contents

were in any way misrepresented, would be to destroy all security af

forded by reducing contracts to writing. The plaintiff testifies that

Mrs. Baker informed the agent of the company that she understood

her brother, William L. Dana, had died of consumption. Neverthe

less both of the assured signed the statements containing the answer

to question twenty, and as to Mrs. Baker there is no evidence tending

to rebut the presumption that she signed the paper with a full know

ledge of its contents. The case of Rowley vs. Empire Insurance

Co., 36 N. Y., 550, on which the plaintiff's counsel seems to rely to es

tablish the proposition that if a true statement is made to the agent

and he puts down a false answer, the company is nevertheless bound,

is a very different case from the present. In that case the statement

was made to the agent according to the truths, and the assured signed

the statement in blank upon the agreement of the agent to insert the

particulars as furnished to him. The agent took the application away

with him, and afterward filled it up incorrectly, and the question in

the case was whether in filling up the application, under the circum

stances, the agent was acting as the agent of the company or of the

assured, and it was held that he acted as the agent of the company in

filling up the blanks in the absence of the assured, he having assumed

to receive the application in blank, and agreed to fill it up according

to the instructions. In Plumb vs. Cattaraugus Ins. Co., 18 N. Y.,

392, the agent had assumed to make the survey, it being a part of his

duty as agent of the company to make the survey, and he made the

statement to the assured of the measurements. The statement

signed by the assured, as to the measurements, was according to and

on the faith of the measurements furnished to him by the agent ; and

on the assumption that the agent was authorized on behalf of the

company to make those measurements, it was held that the com

pany was estopped to deny the truth and accuracy of the measure

ments furnished by its agent to the assured, on the principle that

" where one by his acts or conduct willfully causes another to believe

in the existence of a certain state of things, and induces him to act on

that belief so as to alter his own previous position, the former is con

cluded from averring a different state of things as existing at the same
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fime." The reasons why these cases should not be extended to a case

like the present are forcibly presented in Bliss on Life Insurance, § 292.

At all events in the present case the evident presumption of the law is

that Mrs. Baker fully understood the contents of the statement signed

by her, and its legal effect, and there is absolutely no evidence to re

pel this presumption as to her ; consequently, whatever may be claimed

as to the evidence touching the diseases and death of Mrs. Baker

herself, and of her other brother and sisters, there would seem to be

no question but that the statement in answer to question twenty was

untrue in regard to William L. Dana, nor that a verdict finding the

answer to be true would have been unauthorized upon the evidence.

We think, therefore, that the nonsuit was right upon the ground

on which it was placed at the circuit, and a new trial is denied and

judgment ordered upon the nonsuit.



MISCELLANEOUS.

LIFE INSURANCE.—WHAT CONSTITUTES AN INSURABLE

INTEREST?

In several important respects the quality of the interest that will

support a life policy does not seem to be well settled. It is thoroughly

established that a wife has an insurable interest in the life of her

husband. The strict basis of this interest is not defined, but would

seem to rest on her claims on him for support, and not on the

grounds of affection. Whether mere relationship will support a

policy may be doubted. In Miller vs. Eagle Life, the court says : "A

strong probability of the continuance of the life, without a strict legal

claim to such benefit, is sufficient to save the contract from being

deemed a wager." A majority of the reported cases rest on pecu

niary considerations or expectations. A father has been held to have

this interest in his minor son and a sister in her brother, on whom

she was dependent. But it has also been held that a father has no

such interest in his own son, nor a brother in his brother on account

of mere relationship. . The weight of authority is in favor of resting

all insurances on a pecuniary basis. Any pecuniary interest will

support a policy, but in the case of debtor and creditor the amount

of the policy must not be so exceedingly disproportionate to the

debt as to make the transaction in effect a wager. Dicta to the effect

that no pecuniary interest is required are to be found in some deci

sions, but with a single exception there is no reported decision to this

effect.

The decisions are not agreed whether a policy issued to one having

an insurable interest can afterward be assigned or sold to one having

no such interest. Some very nice distinctions, however, have been

drawn in this country on the question whether such an assignment

can be made contemporaneously with the issuance. Opposite deci

sions have been rendered, some courts ruling that one taking out a

policy of insurance may make it payable to whom ho pleased, without
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regard to interest. The question whether the insured or the benefi

ciary is the contracting party has not been especially considered ; the

reasoning in four of the cases is, that as the contracting party has an

insurable interest in his own life, the contract has the proper basis

as its inception, and will therefore be supported.

" These cases exhibit the tendency of the American courts. But

the doctrine advanced by them seems plainly open to Mr. May's

criticism of 'doing indirectly what the law will not permit to be done

directly,' a practice which the 15 Wall, case refuses to sanction. If

the beneficiary may not himself contract for insurance on another's

life in which he has no interest, because it would be a mere specula

tion upon human life, (23 N. Y., 516 ; 24 N. Y., 653 ; 39 Conn., 100.)

the questions may be asked : 1. Is it any less a wager when the

insured makes the contract for the benefit of one who has no in

terest P 2. How can the insurable interest of A in his own life sup

port a policy which, by its own terms, can never for an instant of

time, even at its inception, inure to the benefit of A, his widow, minor

children, executors or creditors, or of any one else having an insur

able interest in that life ? To the first question, the cases in 98 Mass.

and 15 Wall, give contrary answers. The second needs to be plainly

and authoritatively answered by the American courts."

Summary of an article by Hon. J. O. Pieboe, in Ou Central Laic Journal.
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AGENT.

§ 62. Life.— Responsibility of Company for Acts of.—The ap

plication was filled by the agent from verbal answers given by

the insured. The agent afterward read it over to the insured,

who then signed it. Held, that if the insured answered truly, he

had a right to assume that the answers, as written by the agent,

were sufficient for the purpose ; the acts of the agent must be

considered the acts of the company, and estop the latter from

claiming a breach of warranty.

American Life Ins. Co. vs. Mahone.

Rep'd Jourl, p. 291. U. 3. 8. 0.
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APPLICATION.

§ 63. Fire.—Statement as to Inventory.—The question was

asked in the application : " How often is account of stock taken ?

When was it last, and what amount did it reach ? " Answer

" Every three months ; 1st of January, 1872—$4,000." Held, that

this was not a condition precedent, such as would work a for

feiture if account of stock was not taken at the end of every

three months, but rather a stipulation whose neglect is to be com

pensated for by damages.

Wynne vs. Liverpool and London mid Globe Ins. Co.

Rep'd -lonr'l. p. 348. N. C. 8. C.

ASSESSMENTS.

§ 64. Fire.—By Mutual Companies.—An assessment made by

the receiver of the Slater Mutual Fire Insurance Company, Held,

not invalid because he had assessed, for dividends due, parties

insured in the " Manufacturers' Class" of said company, inas

much as, such dividends being due, parties so insured might

properly be considered in making up the amount necessary to

be assessed to pay all the debts of the company.

One liable to assessment in a mutual insurance company cannot

avoid his assessment by proving that it had been made as well

upon parties not liable as upon parties liable thereto, for the

reason that even if this be so he has no ground for complaint,

the burden upon him being actually diminished thereby.

Parties insured in a mutual insurance company gave premium

notes in the following form :

" Deposit Note. Policy No. —. For value received I promise

to pay the Slater Mutual Fire Insurance Company, or their order,

dollars, at such time and by such in

stallments as the directors of said company shall, from time to

time, assess and order, pursuant to the charter and by-laws of

said company."

Held, that the statute of limitations did not begin to run

against such notes until an assessment had been made thereon

to pay losses incurred.

Although a notice has been given by public advertisement, by
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the receiver of a mutual insurance company, to all persons, to

present their claims against the same within a specified time, an

assessment made against said company by the receiver of an

other company, after the time named in such notice hns expired

and an assessment has been made based upon the claims pre

sented in accordance therewith, must, if otherwise justly due, be

paid in the same proportion in which other claims are paid, pro

vided there still remain in the hands of such first named receiver,

at its presentation, sufficient funds therefor.

To justify an assessment by a mutual insurance company upon

an alleged lost or missing note, proof must be furnished of its

having at some time existed unpaid and uncanceled, and the re

cords of the company stating the giving of such a note do not

furnish sufficient evidence thereof, as the books of a corporate

company are not evidence, as against a member of the corpora

tion, of his contracting with the company.

In the Matter of the Slater Mutual Fire Ins. Co.*

R. L s. C.

POLICY.

§ 65. Fire.—Property covered by.—The plaintiffs, the P. & W.

R. K. Company, procured insurance in the defendant insurance

company, the policy of insurance containing the following pro

viso : " Provided, all the property hereby insured is on premises

owned or occupied by the Providence and Worcester liailroad

Company, in Massachusetts and Rhode Island. * * * * It

matters not whether the property is in motion on the road, at rest,

or in buildings." Held, that by reason of this proviso the de

fendant insurance company was not liable for a loss occurring

upon premises not used or occupied by the plaintiffs at the time

of the issuing of the policy, although owned and occupied by them

at the time of the loss.

Providence & Worcester Railroad Co. vs. Yonkers Fire. Ins. Co.*

k. i. s. c.

PRACTICE.

§ 66. Life.—Admissible Testimony.—Oral testimony is ad

missible to prove that the answers written down by the agent in

* From 10 Rhode Inland Reports.
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the application were not those given him by the insured, although

the application, in which the answers are made a warranty, was

read over to the insured when filled and signed by him. Held,

that where there was no issue raised as to the previous health of

the insured, testimony to prove his previous condition of health

was properly excluded. Held, that the certificate of medical ex

aminer and statement of agent appended to the proposal and de

claration, when the latter were filed in behalf of the company, were

admissible as evidence for the insured in an appellate court,

under a stipulation that all papers filed and copied in the tran

script, which were competent evidence, should be admitted.

Held, that the opinion of an agent based upon past occurrences

is never to be received as an admission of his principals, espe

cially when he was not a party to the occurrences, and the admis

sion of such evidence will justify an appellate court in reversing

judgment.

American Life Ins. Co. vs. Mahoue.

—t 62.

§ 67. Fire.—Legal Effect of Amendments—Finding of Jury.—

The court permitted plaintiff to amend his complaint by setting

forth the application, and making it a part thereof. Immediately

on amending the plaintiff submitted his case to the jury. Before

the complaint was amended, the plaintiff testified to his compli

ance with the policy conditions. Held, that the legal effect of

the amendment was the same as if the application had been set

out in the complaint, when it was originally filed ; and the fact

that the evidence of compliance with the policy conditions was

offered before, and not after the amendment, did not affect its

validity. The property was not fully insured. The jury found

the value of the store to be $700, as stated in the application ;

also, that the loss was $3,062 ; of which $462 was the value of the

store, and $2,600 the value of the stock. Held, that the finding

should be read, $462 is the damage on account of the destruc

tion of the store, and $2,600 is the damage on account of the

destruction of stock.

Wynne vs. Liverpool and London and Globe Ins. Co.

—S 63.
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§ 68. Life.— Variance in Declaration- and Evidence.—Appli

cation in Declaration.—Hearsay Evidence, when Admissible.—The

only consideration stated in the declaration on the policy, was the

payment of the sum of fifty-seven dollars and forty cents quar

terly. The policy offered in evidence expresses that it was made

" in consideration of the representations and declarations made

to it in the application therefor,'' as well as the due payment of

premium. Held, that the declarations in the application were an

executed part of the contract ; the risk was undertaken on the un

executed part, to wit, the payment of the premium ; therefore the

variance was not material.

Pillman vs. Fuller, 13 Mich., 113 ; 15 Gray, 249 ; May on Ins., 235 ; 98

Mass., 381 ; 1 Chitty, Pl., 299.

The application is no part of plaintiff 's cause of action against

the company, and need not be set forth in the declaration. It is

for the defendant to falsify the representations in the application,

not for the plaintiff to prove their performance. It is sufficient

to declare generally on a policy of life insurance.

Fowler vs. Ins. Co., 15 Gray, 249; Life and Fire Ins. Co. vs. Johnson,

4 Zabriskie, 676 ; 8. C., 1 Big., 327 ; N. Y. Life Ins. Co. vs. Graham, 2

Duvall, 506 ;. S. C., 1 Big., 114.

A witness may be permitted to certify what the insured told

him, when the door has been opened for its introduction by

cross-examination on the other side, and it is sufficiently respon

sive to the new matter.

Jacobs vs. National Life Ins. Co. of U. S.

Bep'd Jour'l. p. 339. D. C. 8. C.

§ 69. Life.—Mistrial, what Constitutes.—The complaint set

forth no further interest than that the insured was a debtor of

the plaintiff. The defendant insurer based its defense on new

issues set up in the answer, which were denied in the answer in

issue. The only one of these issues on which evidence was

given, was as to insured's habits respecting intoxicating liquors,

and also as to the amount of plaintiff 's insurable interest. The

court charged that it would determine the case, except upon three

issues submitted to the jury, first, was insured indebted to plain

tiff, and if so, for what amount ; second, had the habits of in

sured, prior to taking out the policy, been moderate as to the use
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of intoxicating liquors ; third, did defendant at the time of issue

have notice of such habits of insured ; also if the jury answered

the second in the affirmative, they need not answer the third.

Held, that when defendant admits plaintiff's case, but sets up

new issues in the answer and gives evidence on only one of them,

there is nothing for a jury to try as to the remaining issues, and

cousequently no legal error in failing to give a verdict upon them,

either in the form of a general or special verdict.

Bark) vs. Himrod, 8 N. Y., 483, 485. Cases of Manning vs. Mouaghan,

23 N. Y., 539; Cobb vs. Cornich, 16 N. Y., 602; Gilbert vs. Beach, ib.,

606 ; Clew vs. McPherson, distinguished.

Held, that the burden of proof regarding the new matter

rested with defendant, and could not be shifted on the plea that

the means of knowledge were peculiarly within the plaintiffs

reach, which is not inferable from the circumstances of the case,

consequently a charge that plaintiff was entitled to recover unless

defendant had satisfied them, by a preponderance of evidence,

that the policy conditions had been broken by plaintiff. Held,

that there was no evidence, as the case stood, that the defendant

had any knowledge of the insured's habits, and the court rightly

refused to charge that it made no difference with defendant's de

fense whether it had such knowledge or not, the question being

simply one of abstract law, having no foundation in the evi

dence or issues.

Jones vs. Brooklyn Life Ins. Co.

Rep'd Jourl, p. 829. N. Y. Com. A.

PREMIUM NOTES.

§ 70. Life.—Effect of Bankruptcy.—The failure of a mutual

company is not such a failure of consideration as to defeat an

action upon a premium note given by an insured member. After

insolvency the company loses the power of insisting upon for

feitures of stock, by its members, for non-payment or otherwise.

Treatment of a member who has failed to pay as if he were still a

member, before insolvency, is a waiver of the right to declare his

stock forfeited for the non-payment. A resolution by such a com

pany to wind up its affairs is equivalent to an assessment of 100

per cent, on the premium notes in order to enable it to meet its
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liabilities, etc. The holders of policies in insolvent mutual com

panies, when sued upon their premium notes, cannot claim the

values of their policies as an offset in equity against their liabil

ities.

Conigland vs. North Carolina Mutual Ins. Co., Phil. Eq., 341.

North Carolina Mutual Life Ins. Co. vs. Powell.

Rep'd Jour'l, p. 364. N. C. S. C.

SUICIDE.

§ 71. Life.—Construction of Clause in Policy concerning.—A

clause in the policy provided that it should be null and void in

case the insured shall die by his own hand or act, " voluntarily

or otherwise." Held, that the self-destruction must have been

willful or intentional to avoid the policy. Held, that the term

"otherwise" cannot, by any fair interpretation, be limited to

cover death by insanity ; the word is too vague and intangible to

admit of practical application, and the court will not undertake

to enforce a provision so dangerous and uncertain.

Jacobs vs. National Life his. Co. of U. S.

—t 68.

TRANSFER OF TITLE.

§ 72. Fire.— Without Consent of Company.—The policy pro

vided that its assignment, or a transfer of the property without

the consent of the company indorsed thereon, should immediately

terminate the company's liability and void the policy ; also that

nothing less than a specific agreement indorsed on the policy

should be construed as a waiver of its conditions. Held, that

the policy was void instantly, and ipso facto, on transfer of the

policy.

Savage vs. Howard Ins. Co., 52 N. Y., 502, [2 Ins. Law Jour., 769.]

A by-law of the company provided that in the event of aliena

tion, " the policy shall therefore be void, and be surrendered

to the officers of said company to be canceled, and a ratable

proportion of the unearned premiums to be returned." Held,

that this does not mean the insurance is to continue until

the premiums have been returned, but only limits the obligation

of the company to pay back the premium until the surrender of
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the policy. The consent of an unauthorized agent to an assign

ment of the policy does not affect the issue where there is no

proof that such agent was notified of the transfer of title.

Buchanan vs. Westchester Co. Mutual Ins. Co.

Rep'd Jour'l, p. 33S. N. Y. Com. A.

WAIVER.

§ 73. Life.—Of prompt Payment of Premium.—It is compe

tent for a life insurance company to waive forfeitures so as to

give renewed effect to the contract, where the premium has not

been paid when due, and a stipulation in a policy, that it shall

cease and determine if the premium be not paid when due, is

waived by the act of the company in receiving and retaining an

overdue premium.

Bouton vs. The Fire Ins. Co. ; Wing vs. Harvey, 27 Eng. L. & Eq., 140 ;

Buckbee vs. U. S. American Ins. and Trust Co., 18 Barb., 541 ; Sheldon vs.

Conn. Mutual Life Ins. Co., 25 Conn., 207 ; Angell on Ins., sec. 213, and

note, sec. 343.

Jacobs vs. National Life Ins. Co. of U. S.
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COMMISSION OF APPEALS OF NEW YOKE.

October Tekm, 1874.

THOMAS JONES, Responded,

vs.

THE BROOKLYN LIFE INS. CO., Apixdlant*

The company's answer admitted the allegations of the complaint, but made further

allegations concerning the insured's health and habits, which the reply de

nied. At th« trial evidence was only given on the insurable interest of plain

tiff, and the insured's habits regarding the use of intoxicating liquors. The

judge submitted three issues to the determination of the jury : 1. What, if

any, was the indebtedness of insured to plaintiff ? 2. Were the insured's habits

concerning intoxicating liquors intemperate prior to issue of policy ? 3. If not

did the company have notice of his actual habits at the time ? The jury hav

ing answered the first two in the affirmative, the court gavejudgment for plain-

JJM, That where the defense admits the complaint, and raises new issues in the

answer, but only gives evidence on one of these issues, there is nothing for a

jury to try on the remaining issues, and no legal error in failing to give a ver

dict upon them. The discretion of the jury as to finding a general or special

verdict can only be exercised as to the evidence bearing on the issues.

Hrld, that the burden of prool regarding the new mutter rested with defendant,

and could not be shifted on the plea that the means of knowledge were pecu

liarly within the plaintiff's reach, which is not inferable from the circum

stances of the case.

* Argued May 19, 1874.
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There was no evidence, as the case stood, that the defendant had any knowledge

of the insured's habits, and the court rightly refused to charge that it made no

difference with defendant's defense whether it had such knowledge or not, the

question being simply one of abstract law, having no foundation in the evidence

or issues.

Appeal from a judgment rendered at the General Term of the

Supreme Court in the Second Department, affirming a judgment en

tered at the Circuit, and from an order denying a new trial.

The action was brought to recover money upon a policy of life in

surance issued by the defendant to the plaintiff upon the life of an

other, viz., one Isaac Newning, on March 12th, 1868.

The complaint, which was in the ordinary form, contained no allega

tion to the effect that the plaintiff had an interest in the life of Newn

ing, except that he was a " debtorof the plaintiff."

The answer admitted the making of the policy, the regular payment

of premiums, Newning's death on March 30th, 1869, notice and proof

of death. It further set up as a defense that the policy was made

under certain representations contained therein, and in the applica

tion for it, and that it was accepted by the plaintiff on the condition

that should any of the representations and statements be found to be

untrue in any respect, the defendant should not be liable. The state

ments contained in the application were set forth and alleged to be

false in the following particulars :

1. That Newning, though stated to be in good health and free from

symptoms of disease, was not so at the time application for insurance

was made, and had not been for a long time prior thereto.

2. That, though his habits were stated to be moderately sober and

temperate, yet that in fact he used intoxicating liquors excessively and

was a common drunkard.

3. That he had disease of the heart, or the symptoms of it,

4. That he hud consumption, or its symptoms.

5. That, contrary to the representations in the policy, he had had

sickness or disease within the ten years preceding its execution.

6. That, during the five years next preceding the grunting of the

policy, he hud been attended by a physician.

The reply put these dictations in the answer in issue.

At the trial, the only questions on which evidence wus given, as far

as appears from the printed case, were these: First, the amount of the

plaintiff's insurable interest ; second, as to Newning's habits respect

ing the use of intoxicating liquors.

When the testimony wus closed the judge charged the jury, and
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among other things said that the court would determine the case, ex

cept upon three issues which he would submit to their determination.

Question 1. Was Isaac Newning on the 11th day of March, 1868, in

debted to the plaintiff in any sum of money, and if so, how much ?

Question 2. Had the habits of Isaac Newning in the use of intoxicat

ing liquors always been moderately sober and temperate prior to

March 12th, 1868? Question 3. Did the defendant, at the time this

policy was issued, have notice of what the actual habits of Newning

were and had been in the use of intoxicating liquors on and prior to

that date? He further instructed them that they need not answer

the last question in case they answered the first two in the affirmative.

To this submission, in this form, defendant excepted.

The court further charged that the plaintiff was entitled to recover

unless the defendants had satisfied them, by a preponderance of evi

dence, that the conditions on which the policy was issued had been

broken by the plaintiff. To this proposition the defendant excepted.

The defendant's counsel requested the court to charge the jury that

it made no difference whether the company had or had not notice of

Newning's habits at the, time the policy issued. The court refused so

to charge and the defendant excepted.

The jury answered the first question to the effect that Newning was

indebted to the plaintiff to the amount of $1,340. They answered the

second question in the affirmative, and to the third made no answer.

The court thereupon gave judgment in favor of the plaintiff for $1,558,

with costs. To the giving of judgment in this manner, the defendant

excepted.

The judgment thus rendered having been appealed to the General

Term, together with an order refusing a new trial, they were af

firmed ; whereupon the defendant appealed to this court.

Samuel Hand and Augustus Ford, for Appellant.

Osbobn E. Bright, for Respondent.

Dwight, Com.

It is claimed by the defendant that there was a mistrial in this

cause, or such an irregularity in the conduct of it that the judgment

of the court below should be reversed.

The irregularity complained of consists in the fact that the judge

submitted three questions to the jury without their going through the

form of finding a verdict, either general or special, and on receiving

affirmative answers to two of these questions, which made any find
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ing upon the third unnecessary, proceeded to order the entry of judg

ment. The proceeding was plainly informal, and it is insisted that

the irregularity was of such a kind as to amount to a mistrial. On

this point is cited the case of Manning vs. Monaghan, 23 N. Y., 539.

That case, however, does not closely resemble the case at bar in its

facts.

In that case, there were answers to specific questions not covering

the whole case like a special verdict, and at the same time there was

no general verdict. The case in this condition was referred to the

court at General Term for judgment upon the answers and the ques

tions of law arising in the cause. The court were of opinion that

there was no verdict, general or special, but that even if it could be

considered that there was a special verdict, motion for judgment

must be made in the first instance at Special Term or at Circuit.

The mistrial consisted in reviewing the case in the first instance at

General Term. The cases referred to in the opinion of Denio, J., sus

tain this proposition : Cobb vs. Cornish, 16 N. Y., 602 : Gilbert vs.

Beach, ib., 606 ; and Clew vs. McPherson, unreported. These de

cisions cannot be considered as disposing of the present question,

which concerns the effect of this informality in the court of original

jurisdiction. The mode of presenting a case for review at General

Term is so specifically pointed out in the Code that the court felt con

strained to follow it, partly on grounds of policy to promote regula

rity of practice. Per Denio, J., p. 544. The case at bar is rather to

be considered as within the rule in Barto vs. Himrod, 8 N. Y., 483-

485. In that case there was no general verdict, but simply a special

finding by the jury of the value of the property taken under a tax

warrant, leaving all the other facts upon which the legal rights of the

parties depended as stated in the pleadings. The Circuit judge on

this state of the case decided in the plaintiffs favor, and judgment

was entered on his decision, and an appeal then taken to the

General Term in the usual manner. The court after careful con

sideration agreed that the facts admitted by the pleadings, together

with those found by the jury, presented the whole case in the proper

form for the consideration of the court. This case distinctly decides

that no special form of verdict is necessary, and that it is only essen

tial that a jury should pass upon such facts as are in issue between the

parties. Facts admitted by the pleadings are not in issue and need

no action of the jury. In other words, the action of the jury need

only be invoked where there is something for them to pass upon. The

case at bar differs from that of Barto vs. Himrod, in the fact that
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there were issues raised in the answer and the reply. Still there was

no evidence for the jury to pass upon, except as to one of those

issues. The question is thus presented whether it is necessary for a

jury to pass upon new matter set up in the answer and controverted

by the reply, as to which no evidence is given. The whole theory on

which the common law of pleadings rests is that an issue must be

framed on which evidence can be adduced by the parties respectively

interested in sustaining it. Greenleaf defines an issue " as a propo

sition of fact to be tried by the jury upon the evidence adduced. "

Greenleaf on Evidence, § 51. In the early history of trial by jury,

they might come to a conclusion without any evidence to sustain it. It

was at that time held that though no proofs were adduced on either

side, yet the jury might bring in a verdict. Plowden, 12 ; 1 Levinz, 87.

The. oath of the jurors to find according to the evidence was con

strued to be to do it accoiding to the best of their own knowledge.

Vaughan, 148-9. They might thus bring in a verdict from their per

sonal knowledge, without hearing extrinsic evidence or receiving di

rections from the judge. This doctrine having been wholly exploded,

a jury can no longer find on an issue without evidence.

In applying these principles to the present case, it must be held

that when a defendant admits the plaintiff's case as made by the com

plaint, sets up new matter in the answer so as to raise several issues,

and gives no evidence on more than one of these issues, there is

nothing for the jnry to try as to those issues in which he refrains

from giving evidence, and accordingly no legal error in failing to give

a verdict upon them. The case falls within the theory of Barto vs.

Himrod, as the court has the whole case before it, and needs no in

formation from the jury as to any fact necessary to the disposition of

the cause.

The former practice was fully as liberal as that which is maintained

here. While it was a rule that the jury must find the facts, yet if in

this, or any other particular, the verdict was defective so that the

court was not able to give judgment on it, it will amend not only by

the plea roll, but by the memory of notes of the judge or of counsel,

and even by an affidavit of what was proved at the trial. It is ouly

in the last resort that a new trial is awarded. 1 Tidd's Practice, 662,

and cases cited ; 2 ib., 807. The amendment might be made in cer

tain cases in the appellate court as well as in the court below. The

176th section of the Code provides " that the court shall in every stage

of an action disregard any error or defect in the pleadings or pro

ceedings which shall not affect the substantial rights of the adverse
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party, and no judgment shall be reversed or affected by reason of any

such error or defect." The error in the present case belongs to the

class here provided for, and there should be no reversal of the judg

ment on a mere matter of form.

But it is said by the defendant that the jury under the Code has a

discretion to find either a general or special verdict, and that discre

tion has been interfered with. The jury has had the same discretion

from time immemorial. 3 Salkeld, 373. It can only be exercised, as

has been already shown, as to the evidence bearing upon the issues.

No complaint at the trial was made that this discretion was interfered

with. The exception to the cause taken by the judge was general,

and may fairly be imputable to the form in which the findings were

taken, rather than to an abridging of the jury's discretion.

Some objections were made to the judge's charge to the jury. One

was that the plaintiff was entitled to recover, unless the defendants

had satisfied them by a preponderance of evidence that the conditions

on which the policy was issued had been broken by the plaintiff.

The defendant had set up new matter in its answer. The plaintiff

had denied it in his reply. The burden of proof on the pleadings

rested with the defendant, and the case was tried on the theory that

the affirmative was with it. The judge appears to have meant only

that in his remark. The counsel should have called his attention to

any defect in formal statement, and should have asked him to charge

according to any more accurate form of expression. It is suggested

that the defendant could claim advantage of the rule which applies

when the means of knowledge are peculiarly within the reach of the

opposite party, and that it was only necessary for him to make out an

apparent case, and then shift the burden of proof upon the plaintiff.

It does not appear, however, that the means of knowledge were pecu

liarly within the reach of the plaintiff. He was insuring the life of a

third person, his debtor, and there is no reason why he should be

supposed to be more familiar with the state of that person's health,

or his habits, than the defendant. In fact, the latter apparently had

the greater means of information from the searching inquiries that it

might make of Newning and others, from the examination made by

its own physician. The final objection is that the court refused to

charge the jury that it made no difference in the defendant's defense

whether it knew Newning's habits or not at the time the contract was

made.

There was no issue in the pleadings involving the question, but

after the testimony had all been introduced the plaintiffs counsel
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asked that the reply might be amended, so as to allege that the com

pany knew, when the policy was issued, what Newning's habits were

as to the use of intoxicating liquors. The judge reserved the question

of amendment until the coming of the verdict upon the questions

submitted. While matters were in this condition the request to charge

referred to was made and refused. There was no evidence, as the

case then stood, that the fact was known to the defendant. The pro

position as it came before the judge's mind was an abstract question

of law, having no foundation either in the evidence or in the issue.

The judge rightly refused to charge as requested at that stage of the

proceedings, and the whole subject subsequently became immaterial

by the finding of the jury that Newning's habits were correctly repre

sented in the application for the policy.

On the whole, the judgment of the court below should be affirmed.

All concur, j

Judgment affirmed, with costs.

COMMISSION OF APPEALS OF NEW YORK.

October Term, 1'874. ~

COE S. BUCHANAN, Respondent,

m. !

WESTCHESTER COUNTY MUTUAL INS. CO., \

Appellant* J

The policy provided that a transfer of the property or assignment of the policy

without consent of the company indorsed thereon, should render the policy void ;

also that the insurance should immediately terminate on the cessation of in

terest or liability on the part of the insured, and that nothing less than a spe

cific agreement indorsed on the policy should be construed as a waiver of its

conditions.

Held, that the insurance terminated on the date of transfer. The policy was void

ipso facto, on alienation of the property.

A by-law of the company provided that on alienation of the property the policy

should be void and be returned to the company for cancellation, and a ratable

proportion of the premiums should be returned.

• Argued May 13, 1874.
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Held, that this does not continue the policy in force until the surrender has been

made and the premiums returned. It simply limits the obligation of the com

pany to return the premiums until the surrender has been made.

Held, that the alleged consent of an unauthorized agent to an assignment of the

policy, in the absence of proof that he had any kuowledge of the alienation,

does not affect the issue.

Judgment reversed.

This is an appeal by the defendant from a judgment of the Gen

eral Term of the Supreme Court, in the Second Judicial Department,

affirming a judgment in favor of the plaintiff, entered on the report

of a referee.

The action was brought to recover the amount of loss sustained by

the plaintiff, by reason of the damage by fire to certain property in

sured by the defendant in and by a policy issued by it to Addison

Weeks, on or about the 14th day of November, 1868, and bearing

date on tha t day, and which the plaintiff claimed to have been assigned

by the said 'Weeks, to him on or about the 22d day of February,

1869, by an assignment of that date, upon the sale and transfer of the

property insured to him. It is alleged in the complaint that the de

fendant had notice of the said assignment of the policy, (but not of

the transfer of the property,) and that "thereupon the defendant, by

A. T. Holmes, as agent thereto duly authorized, consented and

agreed that the said policy should inure to the benefit of the plaintiff."

The property insured by said policy was destroyed and damaged by

fire on the 4th day of March, 1869, to an amount exceeding the insur

ance thereon.

The defendant by its answer admitted the issuing of the policy by it

to Weeks, and put in issue the assignment thereof by a denial of

knowledge and information sufficient to form a belief in reference to

it.

The answer then alleged that if such assignment was made, it was

done without knowledge, consent and approval of said defendant or

its authorized agents, and that it was not binding upon it. The de

fendant also insisted that the plaintiff could not have any claim or

demand against it under the policy, or the alleged assignment thereof

on the ground that upon the transfer, by the said Weeks, of the pro

perty covered by the policy to the plaintiff, all the interest of the said

Weeks therein terminated, and said policy became canceled and void.

The issues were referred to a referee for trial, and considerable evi

dence was given before him in reference to the question whether the

defendant, by any agent duly authorized, had consented and agreed

that the policy should inure to the benefit of the plaintiff, and he



1875.] Buchanan vs. Westchester Co. Mai. Ins. Co. 337

found on that and other questions in favor of the plaintiff, and or

dered judgment for the full amount of the insurance, with interest.

Judgment was entered on his report, which on appeal was affirmed

by the General Term, and the defendant has appealed from the judg

ment of affirmance to the Court of Appeals.

The facts material to the decision of the appeal sufficiently appear

in the opinion of the chief commissioner.

C. Fbost, for Appellant.

Thomas M. North, for Respondent.

Lott, Com.

The policy under which the plaintiff recovered his judgment- con

tained the following provisions and conditions :

1. "That if the property be sold or transferred, or any change take

place in the title or possession, whether by legal process, or judicial

decree, or voluntary transfer or conveyance, or if this policy shall be

assigned before a loss without the consent of the company indorsed

hereon, * * then, and in every such case, this policy shall be void.

2. " That when property has been sold and delivered, or is other

wise disposed of, so that all interest or liability on the part of the as

sured herein named, for loss thereon by fire, has ceased, this insurance

on such property shall immediately terminate." Also that, " the use

of general terms, or anything less than a distinct specific agreement,

clearly expressed and indorsed on this policy, shall not be construed

as a waiver of any printed or written condition or restriction therein."

It appears by the allegations in the complaint, that Addison Weeks,

the owner of the property insured when the policy was issued, on or

about the 22d day of February, 1869, bargained and sold, transferred

and set over the same to plaintiff, and plaintiff testified that he pur

chased it some time before and took possession of it on that day.

The referee found that the sale thereof was made on the 20th of

that month, but did not find when the transfer was made, or when

possession was taken. The fire, by which the property was destroyed

or damaged, occurred on the 4th day of March, 1869, and at that

time the policy, by the clear and express terms of the conditions above

set forth, had become void, and the insurance on the property covered

by it had terminated. This effect has been declared and established

by the Court of Appeals by their decisions in Savage vs. Howard Ins.

Co., 52 N. Y., 502, and it is sufficient to refer to it, and to the able

opinion given by Allen, J. , in support thereof, without here stating
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particularly the grounds on which it was based. The effect of that

decision is not affected by the referee's conclusion, as matter of law,

that " the defendants waived the provisions of the said policy requir

ing their consent to any sale or transfer of the property insured, or any

assignment of the said policy. " There is nothing in the findings of

fact, nor any evidence in the case, to warrant that conclusion. On the

contrary, the secretary of the defendant testified that the first intima

tion the defendant had of the sale of the property, or the transfer of

the policy, was by a letter from the plaintiff dated March 3d, 1869,

asking consent to the transfer of the policy to him, but which was not

received until the 5th of that month, and that he canceled the policy

on that day after the receipt of the letter, and he thereupon inclosed

a check for $40.00, the return premium, in a letter to the plaintiff,

stating the fact that it was for that purpose, and that the defendant,

subsequent to the issuing of the policy, had examined the risk and

would not continue it any longer. The referee found that the de

fendant, when the letter inclosing said check and giving such notice

was written, and when the policy was so canceled, was ignorant of

such loss and damage. It is therefore evident that the defendant,

having no knowledge or notice of the sale of the property and of the

transfer of the policy, could not have waived the provision of the

policy in relation to those matters.

There was a by-law of the defendant in the following terms, viz.

" Section 14. When any property insured with this corporation shall

be alienated, by sale or otherwise, the policy shall therefore be void,

and be surrendered to the officer of said company to be canceled, and

a ratable proportion of the unearned premium to be returned."

The counsel of the respondent claims that the condition of the policy

was limited thereby, and that " it was not void ipsofacto or eo instanti,

on alienation, but upon return of premium, not otherwise, and not

till then," and that " the company could not insist on a forfeiture

and yet retain the premium, nor so long as they retained the pre

mium." This claim is untenable. The by-law is in harmony with the

condition. It is based on the assumption that the policy becomes

void whenever and as soon as the property is alienated by sale or

otherwise, and it requires the assured to surrender it to the officers to

be canceled, and this provides that upon such surrender for cancel-

ment a ratable proportion of the unearned premium is to be returned,

and not before. No duty or obligation is imposed on or required of

the company to pay back or return any part of the premium, unless

and until the policy is actually surrendered by the assured. He and
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not the company is to be the moving party, and his failure or omission

to make the surrender cannot give him any claim or continue the liabil

ity of the company under the policy. As soon as the alienation of the

property [the policy] becomes void, and the insurance thereby made

immediately terminates. This is the clear and unequivocal declaration

of the conditions and provisions of the policy above referred to, and

the by-law is, as I have already stated, in harmony therewith.

Assuming the above views to be correct, it was unnecessary to con

sider whether there was any consent given by an authorized agent of

the defendant that the policy should inure to the benefit of the plain

tiff in the absence of any finding or proof that the fact of such alien

ation was known or communicated to such agent.

It follows from what has been said that the judgment should be re

versed and a new trial ordered, costs to abide the event.

All concur, except Reynolds, C, and Dwight, O, not voting.

SUPREME COURT—DISTRICT OF COLUMBIA.

September Term, 1874.

CATHARINE JACOBS

vs.

NATIONAL LIFE INS. CO. OF THE UNITED

STATES OF AMERICA.*

1. A declaration on a4policy of life insurance stated the consideration to be the

payment of premiums quarterly. The policy proved at the trial was expressed

to be in consideration of said premiums, and <it the statements and declarations

made in the application for the policy ; held that the variance was not material.

2. The application presented to the company, when the insurance was effected,

is no part of the plaintiff 's cause of action, and need not be set forth in the

declaration.

3. It is competent for a life insurance company to waive forfeitures, so as to give

renewed effect to a life insurance, where the premium has not been paid at the

time it was due ; and a stipulation in a life policy that it shall cease and deter

mine if any subsequent premium shall not be paid when due, is waived by the

act of the company in receiving and retaining the premium after that time.

* From the Washington (D. C.) Law Reporter.



340 [May,Report of Decisions.

4. A witness may be permitted to certify what the insured told him , where the

door was opened to its introduction by the cross-examination of the witness on

the other side.

5. A condition in a policy of life insurance that it is to become null and void in

case the insured shall die by his own hand or act, voluntarily " or otherwise,"

the use of the latter word is too vague and intangible to admit of practical

application, and the court will not undertake to enforce a provision so uncer

tain.

Action on a policy of life insurance for $5,000, issued by the de

fendant to the plaintiff, on the life of her son, Edward N. Jacobs, and

bearing date on the 27th day of November, 1871. The only con

sideration stated in the declaration for the contract, is the payment

by plaintiff to defendant, quarterly, of the sum of fifty-seven dollars

and forty cents. It is also alleged that the said Edward N. Jacobs

died on or about the 19th day of January, 1873, whilst the said policy

was in full force ; and that proof of such death was furnished to

defendant, and that sixty days have expired, and defendant refuses

to pay.

The defendant pleaded that it never was indebted ; and that it did

not promise as alleged in the declaration. The third plea is in these

words :

And the defendant says that, by the terms of the policy of insurance

in the declaration in this case mentioned, the same was to become null

and void, and the defendant was not to be liable for the sum insured

by said policy, in case the person whose life was insured by said policy,

to wit, Edward N. Jacobs, should die by his own hand or act, volun

tarily or otherwise ; and the defendant says that said Edward N.

Jacobs did die by his own hand and act, whereby said policy became

null and void. And this the defendant is ready to verify ; wherefore

it prays judgment whether it ought to be charged with the plaintiff's

demand.

Upon the trial of the cause the plaintiff offered in evidence the poli

cy of insurance, which is expressed to be made " in consideration of

the representations and the declarations made to it (the defendant) in

the application therefor, and of the sum of fifty-seven dollars and

forty cents * * and the quarterly annual payment of a like amount

on or before the 27th day of November, February, May, and August."

To the introduction of said policy in evidence the defendant's

counsel objected on the ground that there was a variance between the

policy offered and the one decided in the declaration in respect to the

consideration of the contract declared on, which is stated to be the

payment of certain premiums ; whereas the consideration of the poli
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cy, offered in the evidence, consists of the representations and declar

ations made to the defendant in the application therefor, as well as of

the premiums. It is contended that the whole of the consideration

should have been stated in the declaration. The objection was over

ruled, and the policy given in evidence to the jury. This is the sub

ject of the first exception.

The policy of insurance, thus admitted in evidence, contained, among

other matters, the following provisions :

" This policy, issued by the company and accepted by the insured

and the holder thereof, on the following express conditions and agree

ments :

" 1st. That the statements and declarations made in the application

for this policy, (which application is hereby made a part of this con

tract,) and on faith of which it is issued, are in all respects true, and

without the suppression of any fact relating to the health, habits, or

circumstances of the person insured, affecting the interests of said

company." * * * *

" That in case of the violation of the foregoing conditions or agree

ments, or any of them, this policy shall become null and void, all

payments made herein shall be forfeited, and the company shall not

be liable for the payment of the sum insured, or of any part thereof ;

that in case the insured shall die by his own hand or act, voluntarily

or otherwise, or in consequence of engaging in a duel, or in conse

quence of violating any law of any nation, state, province, or munici

pality, this policy shall become and be null and void, and the company

will not become liable for the sum insured."

The defendant admitted that all the premiums down to August 27th,

1872, had been paid as they fell due, and the plaintiff then called

W. P. Dunwoody as a witness, who testified that he had been the de

fendant's agent for several years at Washington.

The following receipt was then shown the witness by plaintiff's

counsel :

National Life Ins. Co., of the United States of America, Branch

Office, Philadelphia. Policy No. 15,553. Premium, $57.40.

Washington, D. C, Nov. 27th, 1872. Received $57.40, which con

tinues in force policy No. 15,553 on the life of Edward N. Jacobs, for

three months from date, until the 27th of February, 1873.

J. M. Butler, Secretary.
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Notice to Policy-holders.—For terms of mutual agreement, see

application and policy. Receipts to be valid must be signed by an

officer of the company. Agents should countersign receipts sent

to them for delivery, as evidence of payment to them. Agents

cannot make binding, or continue any policy ; nor can they make,

alter, or discharge contracts, or waive forfeitures, or bind the company

in any way. 'When notices are sent to policy-holders that their pre

miums are about to become due, they are sent solely from courtesy,

and not as an obligation of the company, which will be responsible

neither for their sending nor their miscarriage. Any extension of

time by an agent for the payment of premiums, is without the au

thority of the company, and will in no way enlarge or extend its lia

bilities under the policy. E. A. Rollins, President.

Across the face :

This payment, if made when overdue, will not be valid in continu

ing the policy, unless the party insured is in good health at the time.

Countersigned by W. P. Dunwoody, agent at Washington, D. C.

And the witnesses testified that said receipt was the receipt of the

defendant, and that he, the witness, as the agent of the defendant,

gave said receipt to the insured, who had previously paid him the pre

mium, the receipt of which is thereby acknowledged.

On cross-examination Mr. Dunwoody said that the premium due

on said policy was not paid till the 28th day of December, 1872, on

which day he delivered said receipt to the insured.

On his re-direct examination, Mr. Dunwoody stated that he had au

thority to accept an overdue premium on a policy, and thereby con

tinue the policy in force at any time within thirty days, or within a

month, after the premium fell due.

The counsel for the defendant then admitted to the jury that Edward

N. Jacobs, whose life was insured by said policy, died on the 19th day

of January, 1873 ; that proof of his death was furnished the defen

dant by the plaintiff in accordance with the requirements of said

policy, and as stated in the declaration in this case ; and that the

plaintiff, as the mother of the insured, had an insurable interest in

the life of insured.

And there the plaintiff rested. The defendant's counsel requested

the court to instruct the jury that on the evidence the plaintiff was

not entitled to a verdict on the ground of the variance already men-

>



1875.] 343Jacobs vs. National Life Ins. Co.

tioned ; and also because the contract declared on is an absolute one,

and the policy in evidence is upon the condition that the statements

made in the application are, in all respects, true, and made a part of

the contract, and should therefore have been set forth iu the declara

tion, and the truth thereof established by the plaintiff, to entitle her to

recover. But the court refused to give said instruction, and defen

dant's counsel excepted.

The defendant put in evidence the application referred to in the

policy, and proved a number of facts tending to show that the in

sured lay down at night under a tree in the open grounds adjacent

to the Smithsonian Institution, in the city of Washington, during the

prevalence of very cold weather, where he was found about rive o'clock

P. M., on the 18th day of January, 1873, frozen to death.

The defendant closed its testimony, and the plaintiff called A. R.

Jacobs, brother of the insured, who testified iu regard to the disap

pearance of the insured, and that a policeman notified him of find

ing the body next morning, just as he was dressing to go out and

look for his brother.

On cross-examination Mr. Jacobs was asked whether he had ever

known the insured to stay away all night before, and replied that he

could not recall any particular instance. He was then asked if he re

collected of the insured having ever gone to Arlington and staid all

night, and replied that the insured, in August, 1872, started to go to

Arlington, and remained away all night ; that witness and the plain

tiff were very uneasy about him on that occasion ; that in the morn

ing witness went to the Treasury Department and learned when the

insured had left there ; that witness then returned home, and found

the insured there. The witness was then asked by plaintiff's counsel

this question :

" Did he tell you how he came to stay out all night ? " and he re

plied, " Yes, sir."

He was then asked by plaintiff's counsel : " What did he say in

duced him to do it?" To which last mentioned question the counsel

for the defendant objected, but the presiding justice overruled said

objection, and directed the witness to answer the question, which he

did.

The defendant's counsel excepted to this ruling of the court.

The testimony being closed, the counsel for defendant prayed the

court to instruct the jury that their verdict must be for the defendant,

because a different contract had been proved from that alleged in the

declaration , and that the burden of proof is on the plaintiff to prove
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the truth of the statements and declarations contained in the ap

plication for insurance introduced in evidence and forming part of the

policy, and failure to adduce evidence in support of the statements

and declarations is fatal to the plaintiff ; but the justice refused to

give such instructions, saying to the jury : " There has been no proof

on that subject. I refuse to give that instruction." To which ruling

of the court the counsel for the defendant excepted.

The court then charged the jury, among other things :

" Gentlemen : The defense in this case is that the party whose life

was insured by this policy came to his death voluntarily and by his

own act ; in other words, that he came to his death by suicide ; and if

that defense is established, it will defeat any recovery in this case, and

the verdict will be for the defendant. That is the only defense inter

posed here, and unless it is established by the testimony in the case,

your verdict will be for the plaintiff.

" Now, it does not matter what means a party adopts to terminate

his existence, whether it is by violent exercise or by exposure (as is

alleged to have been the cause of death in this case) to the elements.

If the party lay down there with the purpose of ending his life, that

would be suicide. If, overcome by drowsiness, he became insensible,

and without any intention or design of taking his life, he lay down

there, it would not be suicide. So that you must arrive at the con

clusion from the circumstances in the case, in order to uphold the de

fense, that he intentionally lay down there for the purpose of ending

his life. If he lay down there for some other cause, independent of

any such intention, the defense is not made out.

"The amount to be recovered, if you find for the plaintiff, will be

the amount of the policy, together with the premiums and with in

terest from the time of the proof of the death."

And the following portions of said charge were duly excepted to :

" The only defense in this case is that the party whose life was in

sured by this policy came to his death voluntarily and by his own act.

To uphold this defense, you must arrive at the conclusion, from the

circumstances in the case, that the insured intentionally lay down

where he was found dead, for the purpose of ending his life. If he

lay down there from some other cause, independent of any such in

tention, the defense is not made out."

The jury returned a verdict in favor of the plaintiff, and the case is

now here on the exceptions.

I. G. Kimrall and R. T. Merrick, for Plaintiff'.
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Edwin L. Stanton and A. S. Worthinoton, for Defendant.

MacArthur, J.

The declaration in this case is upon u policy of insurance issued to

the plaintiff, whereby the defendant insured the life of her son, Ed

ward N. Jacobs, for her benefit, in the sum of $5,000.

The consideration is stated to be the payment, by the plaintiff to

the defendant, of the sum of fifty-seven dollars and forty cents quar

terly.

The policy, which was offered in evidence at the trial, expresses that

it was in " consideration of the representations and declarations made

to it in the application therefor ;" and also of the due payment of the

premiums just mentioned.

The defendant objected to the introduction of said policy in evi

dence, on the ground that there was a variance between it and the

policy set up in the declaration, inasmuch as it did not state the en

tire consideration.

It is admitted that the representations and declarations which con

stituted the application had been furnished the defendant before the

policy issued. It was therefore an executed part of the considera

tion. The risk of the insurers was intended to be undertaken on the

unexecuted part of the consideration, which was the payment of the

premiums as they should fall due. We are therefore inclined to the

opinion that there was no such variance as would defeat the action.

Pillman vs. Fuller, 13 Mich., 113, 15 Gray, 249 ; May on Ins., 235,

98 Mass., 381 ; 1 Chitty PI., 299.

The objection that the application presented to the defendant, when

the insurance was effected, is not set forth in the declaration, must be

disposed of in the same way. It is no part of the plaintiff's cause of

action. If the representations were untrue there could be no recovery.

But we all think it is for the defendant to falsify them, and not for

the plaintiff to prove their performance in the first instance.

.Besides, we are inclined to hold that it is sufficient to declare gen

erally in this way upon a policy of life insurance. It not only avoids

great prolixity, but relieves the trial from numerous embarrassments,

growing out of alleged variances. It is also in conformity with the

simplified forms of pleading recognized by our own rules, and there

fore is to be upheld. Fowler vs. Ins. Co., 15 Gray, 249 ; Life and

Fire Ins. Co. vs. Johnson, 4 Zabriskie, 676 ; S. C, 1 Big., 327 ; N. Y.

Life Ins. Co. vs. Graham, 2 Duvall, 506 ; S. C, 1 Big., 114.
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The third exception is upon the point whether the payment of the

overdue premium revived the policy.

The receipt is dated on the day the premium was due, and the agent

of the company, who was examined as a witness, stated that he de

livered it to the insured, who had previously paid him the money, and

that he had authority to accept a premium at any time within thirty

days or a month after it fell due.

But it is alleged that that period expired on the 27th of December,

or one day before he received the money and gave the receipt. The

ceipt itself is executed with all the formalities required by the policy.

Without going into a computation of time to ascertain whether the

period within which the agent could receipt for the premium had ex

pired, we are satisfied that the facts stated constitute a reinstatement

of the policy. It is true that the policy is to cease as a liability, upon

the defendant, if the premium is not paid as it becomes due ; and it

is also true that the defendant's agents have no power to waive the

conditions that are expressly stipulated for.

It is nevertheless competent for defendant to waive forfeitures, so

as to give renewed effect to the contract.

In the case of Bouton vs. Fire Insurance Co., decided by the Su

preme Court of Cooue, the court employ the following language in

speaking of a condition of this kind, " but that as that provision was

inserted for the sole benefit of the defendants, it is only voidable at

their election, and that it was, therefore, competent for them to waive

a strict compliance with it after the time stipulated for the payment

of such premium ; and that in case of such waiver the policy would

be revived, an^l continued obligatory on the defendants on its origi

nal terms ; and further, that the reception, by them or their author

ized agent, of the premium for that purpose, after that time, would

have the effect of reviving and continuing the contract evidenced by

the policy as though it had been strictly complied with by the insured.

The authorities in support of this opinion are so numerous, uniform,

and explicit, and the reasons for it are so fully and satisfactorily

given in them, that we deem it sufficient only to refer to them.

Wing vs. Harvey, 27 Eng. L. and Eq., 140 ; Buckbee vs. U. S. Ame

rican Insurance & Trust Co., 18 Barb., 541 ; Sheldon vs. Conn. Mut.

Life Insurance Co., 25 Conn., 207 ; Atigell on Insurance, sec. 213,

and note, sec. 343."

We recognize this authority as settled law, and as entirely decisive

of the point under consideration. To allow the company to treat the

policy as at an end, and in view of the fact that they have received the
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consideration for renewing it would be to suppose a singular degree

of license from the ordinary obligation of a contract.

Another point in the case is that hearsay evidence was allowed to

go to jury. This has reference to the testimony of A. R. Jacobs, a

brother of the deceased, who was permitted to testify what he heard

his brother say as to his having staid away from home all night in the

month of August, 1872. The fact of his remaining from home all night

was drawn out on the cross-examination by defendant's counsel ; and

the plaintiffs counsel then asked " What did he say induced him to do

it? " The answer would be clearly hearsay, when the door was opened

for its introduction by cross-examination, and we are inclined to think

that such was the case. The fact of his brother's absence in the night

time had been particularly inquired into on the other side, and the

communication made to the witness was explanatory of that circum

stance. At least it appears to be sufficiently responsive to the new

matter, to justify its admission.

It remains only to consider the last exception, which is to the in

struction of the court upon the meaning of the clause of the policy,

which declares that it shall be null and void in case the insured shall

die by his own hand or act, " voluntarily or otherwise." In the charge

of the court, the jury were instructed that in order to sustain the de

fense they must believe from the testimony that the insured intention

ally lay down where he was found dead for the purpose of ending his

life. It must be admitted that this part of the charge was correct,

unless the word " otherwise," makes any act not willful or intentional,

by which the insured may take bis own life, a forfeiture of the insur

ance.

The counsel for defendant admitted that the courts had decided

that although the language of the policy avoided it in case the in

sured shall die by his own hand or act, yet if he committed the act

of self-destruction under the influence of insanity the company would

still be liable. In order to meet this interpretation the defendant in

serted this term " otherwise," so that they would be exonerated if an

insane man took his own life. But the word is not used in this limit

ed sense. It can be reasonably and naturally understood as embrac

ing every species of self-destruction, whether intentional or accident

al, caused by the act or hand of the insured. If the act is by his

own hand it is only necessary that it should be voluntary or otherwise

in order to avoid the insurance.

There is nothing in the ordiuary or popular acceptation of the

term which would limit its sense only to mean insanity. It is admit
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ted that such was not the understanding of the company, and that

this construction would defeat the intention of both parties ; and

probably no court in America would undertake to enforce a provision

so dangerous and uncertain. If the defendant desires to contract

that death by insanity shall invalidate the policy, they can easily

adopt terms to express that intention. Meanwhile we think that no

stress is to be laid upon the use of a word so vague and intangible

and so impracticable in its application. Besides, there is no direct

testimony of insanity in the case, and no jury in the world that were

not themselves crazy would have been warranted in considering the

subject.

We think the court below construed the policy properly, and the

judgment must be affirmed.

SUPKEME COURT OF NORTH CAKOLINA.

June Term, 1874.

S. D. WYNNE

vs.

LIVERPOOL AND LONDON AND GLOBE INS. CO.*

The legal effect of an amendment is to put the case in the same plight and con

dition as if the matter introduced by the amendment had been inserted in the

original pleading at the outset.

A clause in an application for a policy of insurance, that the party insured was

to take an inventory of his stock every three months, is not a condition by

which the policy was to be defeated and become of no force.

The finding of a jury that the loss of the plaintiff was §3,062, of which the sum of

$462 is the value ol the store, and $2,600 the value of the stock on hand,

should be read, is the damage on account of the destruction of the store and

goods.

Counsel for appellants are not justifiable in making up a case iu such a way as to

leave the court in doubt as to the point intended to be made ; every intendment

must be made against the appellant.

Civil action for the recovery of a loss by fire, tried by his honor,

Judge Moore, at Spring Term, 1874, of Tyrrell Superior Court.

* Published in 71 North Carolina Reports.
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Plaintiff brought this action upon a policy of insurance issued by

defendant, against the loss by fire of plaintiff's store and stock of

goods.

The answer admitted the execution of the policy, but alleged that

the contract of insurance was subject to other terms, conditions and

limitations and restrictions, than those set forth in the complaint,

viz., to certain conditions and warranties that were contained in

the application of the plaintiff, a copy of which was annexed to the

answer.

One among the issues submitt«d by the plaintiff to the jury was the

following, to wit :

Was the said contract of insurance subject to other terms, condi

tions, limitations and restrictions than those set forth in the com

plaint, and if so, does the written and printed paper writing attached

to the answer contain them? (The said conditions, etc., are noticed

and sufficiently set out in the opinion of the chief justice.)

The defendant introduced the application as evidence, and proved

its execution by plaintiff, and moved that the plaintiff be called.

Upon motion of plaintiff 's counsel, the court permitted him to amend

his complaint by setting forth the application, and making it a part

thereof. Immediately on amending his complaint the plaintiff sub

mitted his case to the jury.

Before the complaint was amended, the plaintiff stated (in answer

to a question of his counsel) that he had complied with all the con

ditions of the policy of insurance ; and before he left the stand, (upon

his cross-examination,) the original application for insurance was

handed to him, and his signature thereto acknowledged ; he also

stated that he had not taken an inventory of stock after 1st January,

and that he expected, when he entered business, to keep up the annual

average value of his stock at $4,000, but he did not state that he

had done so.

The defendant asked the court to charge that there was no evidence

that the plaintiff had complied with and performed all the warranties

as contained in his application ; and that as the averments and per

formance of these warranties are conditions precedent to the right of

action, the plaintiff cannot recover.

His honor, the case states, refused the instruction because there was

some evidence as before stated. Defendant excepted because the evi

dence alluded to was as to the conditions of the policy, and before

the application had been set out by plaintiff in his complaint ; and

inasmuch as there was no evidence offered after the amendment, as
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to the performance of the conditions and warranties, the plaintiff

could not recover.

In the application, plaintiff represented the store to be worth in

cash, $700. It was in evidence on the part of the plaintiff, that the

store was built by him on leased ground, and that his lease was for

two years, with the privilege of five. A witness introduced by the

plaintiff stated that if he desired to go into business at the place,

he would give $700 for the store. On his cross-examination this wit

ness stated that he was not a merchant, nor did he know the cost of

building houses.

The mechanic who built the store was introduced by defendant

who stated the actual cost of building the same, everything included,

was $226, and that he would replace it for that amount, or for $250

at the outside. This evidence was corroborated by two other me

chanics.

Among the issues submitted to the jury were the following :

Was the cash value of the store $700, and cash value of the stock

$3,500 at the time of the insurance ?

What was the loss to the plaintiff by reason of the fire ?

Defendant asked the court to charge that under the contract the

company had the right to rebuild, and that therefore the cash value of

the store, within the legal intendment of the contract of insurance, was,

what it was worth to rebuild it ; and that in estimating the value of

the store the jury could not take into consideration the location and

favorable circumstances for trade, for that is outside of the cash

value, as the fire cannot destroy location, etc.; and that if the jury

believe the mechanics who say that the store can be replaced for $250,

the plaintiff cannot recover.

His honor refused so to charge, but instructed the jury that in es

timating the cash value of the store, then and there, the location and

favorable circumstances for trade should not be considered, but find

what it would have brought in cash. Defendant excepted.

The court was further asked by defendant to charge that from the

application it appeared that an inventory was to be taken every three

months by the plaintiff ; that it was taken on the 1st January, 1872,

and that the fire occurred more than three months from that time, to

wit, on the 4th April, 1872 ; and inasmuch as plaintiff swore that

he made no other inventory than the one in January, he did not com

ply with the conditions sot forth in the application, and could not

recover. Instructions refused by his honor, and defendant again

excepted.
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To the first issue, the jury found the value of the store to be as

stated in the application : And to the second that the loss was

$3,062.33, of which $462.35 was the value of the store and $2,600 the

value of the stock. Judgment in accordance with the verdict, from

which the defendant appealed.

It is also stated in the case sent up that the jury " responded affirm

atively to the following issues in addition to those heretofore set

forth, to wit : Has the plaintiff complied with and performed all the

conditions, warranties and limitations and restrictions embraced in

the contract of insurance?" The jury also found that the inventory

was not taken as required in the policy. Other issues were submitted,

but were omitted in the statement of the case, as there were no excep

tions taken to the finding of the jury thereon.

A. M. Moore and Empie, ./br Appellant.

Jno. A. Moore, contra.

Pearson, C. J.

1. The point made on the fact that after the amendment was

allowed, no further evidence was offered and the case was immediately

put to the jury, has nothing to rest upon ; for it is a settled principle

that the legal effect of an amendment is to put the case in the same -

plight and condition as if the matter introduced by the amendment

had been inserted in the original proceeding at the outset. So here it

is the same in legal effect, as if " the application" had been set out in

" the complaint " when it was originally filed. Now this familiar

principle follows the rule in equity procedure : " No matter can be

allowed to be introduced by way of amendment, unless it existed at

the time the original bill was filed." If it occurred since it can only

be brought to the notice of the court, and become part of the pro

ceedings by means of a supplemental bill.

2. The seeming discrepancy in the finding of the jury upon the

several issues is explained by adverting to the fact that the defendants

did not insure the full value of the building or goods ; consequently the

finding, " of which the sum of $462 is the value of the store," should

be read '' is the damage on account of the destruction of the store,"

and " $2,600 the value of the stock on hand," should be read " is the

damage on account of the destruction of the goods." This is clear

after the rubbish is cleared off. But it is really provoking that gen

tlemen of the bar, under the privilege accorded to them by C. C. P.,

pay so little attention to the " making up" of cases for the Supreme
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Court, and throw upon the justices so much unnecessary labor. The

counsel for the appellant is not justifiable in making up a case in such

a way as to leave this court in doubt as to the point intended to be

made ; every intendment must be made against the appellant.

3. Among the printed matter indorsed on the policy is a stipula

tion as follows : " The company shall have the option, when the in

surance may be on goods, to supply goods of like kind, etc., and

when the insurance may be on houses, etc., the company shall have

the option with all convenient speed to rebuild," etc. As we under

stand the case, the company made no offer to rebuild before the ac

tion was commenced, at any time before the trial or after the trial

up to this date, and the gravamen is, that the verdict is against the

weight of the evidence.

With that question we have nothing to do, and we cannot advert to

the testimony of several witnesses, professing to be master mechanics,

except as tending to show that the prejudice of juries is against in

surance companies. It can be duly construed by the judge before

whom the trial is had, whether it be the cause or effect of the many

references and counter references, in " the policy," to " the conditions

indorsed," and in " the conditions indorsed" to the " application,"

and so in a circle, certain it is that the papers in a policy of in

surance are so mixed up and involved that no ordinary man can

be supposed to have perused and fully understood them.

4. " The defendant asked the court to charge that from ' the appli

cation' it appeared that an inventory was to be taken every three

months ; that it was taken on the 1st January, 1872, and the fire oc

curred on the 4th of April, 1872, and that inasmuch as the plaintiff

swore he had made no other inventory than the one in January, he

did not comply with the condition set out in the application, and

could not recover."

"This instruction was declined by his honor, and defendant ex

cepted."

The prayer for this instruction, although argumentative and not

very happily expressed, raises the question as to the proper construc

tion and legal effect of so much of " the application" as relates to the

taking of inventories.

We think his honor did not err in declining to give this instruction,

and concur with him in the opinion that the construction contended

for was an attempt to strain this clause of " the application" beyond

the meaning that can be fairly put on the words used, and to give to it

the legal effect of a condition by which the policy was to be defeated
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and become of no force by reason of a collateral matter not affecting

and relating to the cause of the loss, but at most amounting to a

mode of proof iu respect to the extent of the loss, in the event of a

fire, when the omission would be compensated for by the presumption

which jurors are directed to make against all parties who have

agreed, covenanted or warranted to do or not to do any act for breach of

which they are liable in damages. The omission to take an inventory

at the very day might have had its influence with the jury. But the

notion that the omission to take an inventory of the goods in a

country store precisely three months after the 1st day of January,

1872, and for no other reason than that the labor shall be done—for

how " the inventory is to be made or what is to be its form and pur

pose," how it is to be preserved and in what manner the defendant

is to make it available, is not set out.

Look at the application, " questions and answers," and take it to

be intended to be a part of the contract, or policy of insurance.

E. g., " How often is account of stock taken ? When was it last, and

what amount did it reach ? Answer : Every three months—1st Jan

uary, 1872 ; $4,000." This is all that is written or printed.

Would it from these words enter into the head of any fair minded

man to suppose that by these words it was the intention of the in

surance company to impose, or of the insured to enter into a con

dition to the effect that if from any cause he should omit to take an

inventory of his stock of goods, on the very day of the expiration of

three months after the 1st January, 1872, and so from three months

to three months to the very day, not excepting Sundays or unavoid

able or excusable causes of delay, the policy would become void and

of no force V

We have the authority of Lord Coke for the principle, but in

truth it needs no authority ; a condition by which an estate is to be

defeated, or by which a right is not to accrue, must be expressed in

direct words, and in the absence of direct words of condition the con

struction will be in favor of a warranty or covenant or stipulation to

be satisfied by compensation or damages instead of a penalty or for

feiture of the entire amount.

If in our case, instead of a mere question and answer as to the in

ventory, apt words of condition had been used, in substance, " This

application being the basis of the policy, and being so expressly

referred to, now the condition of this policy is that provided the

said Spencer D. Wynne shall fail at the expiration of three months

after the said 1st day of January, 1872, and of each succeeding three
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months thereafter, to make a full and complete inventory of his stock

of goods, and to enter the same upon his books, subject to the in

spection of the insurance company, then this policy is to be void,"

there would be sense in it—fair play.

But the suggestion that this provision, however artificial and cun

ningly inserted, can have the legal effect of a condition precedent, by

which the policy of insurance is to be void and of no effect, cannot

for a moment be entertained in a court of justice without submitting

to the degradation of being made an instrument of an insurance com

pany to evade the payment of a loss fairly incurred upon grounds

technical and untenable.

No error. Judgment affirmed.

SUPREME COURT OF NORTH CAROLINA.

June Term, 1874.

NORTH CAROLINA MUTUAL LIFE INS. CO.

us.

JOHN H. POWELL*

The failure of a mutual insurance company does not constitute a "failure of con

sideration," so as to defeat an action upon a premium note given by a person

insured therein.

Such a company after its insolvency loses the power of insisting upon forfeitures

of stock by its members for non-payment or otherwise.

If such a company before insolvency treat a member who has failed to pay as if

he were still a member, this is a waiver of the right to declare his stock for

feited for nou-payment.

A. resolution by such a company to wind up its affairs is equivalent to an assess

ment of 100 per cent, on the premium notes in order to enable it to meet its

liabilities, etc.

The holders of polieies in insolvent mutual insurance companies cannot, when

sued upon their premium notes, claim that the v;due of their policies, (sup

posing the same to be ascertained,) shall be set off in equity against their

liabilities.

* Published in 71 North Carolina Reports. Syllabus in Conigland vs. North Carolina Mutual

Ine. Co., Phil. Eq., 341.
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Civil action to recover the value of a promissory note, tried by his

honor, Judge Tourgee, at Special (January) Term, 1874, of the Su

perior Court of Wake County.

The following is the case proposed by the plaintiff's counsel and

adopted by the presiding judge, and transmitted with the transcript

of the record, as the " case settled. "

On the trial in the court below, the plaintiff produced in evidence

the act of incorporation, ratified 27th January, 1849, entitled " An

act to incorporate a Mutual Life Insurance Company in the State of

North Carolina," by which the plaintiff became an incorporated com

pany ; and proved that under said act the company was duly organized

and went into operation sometime in the spring of the year 1849.

Plaintiff then offered in evidence a promissory note, the execution

of which, by him, the defendant admitted in the words and figures

following, to wit :

" $258.23. Goldsboro, April 23rd, 1865. Twelve months after date ,

or sooner if required to meet assessments made by the company, I

promise to pay to the North Carolina Mutual Life Insurance Com

pany, at Raleigh, or order, two hundred and fifty-eight dollars and

twenty-three cents, with interest at 6 per cent, per annum, for value

received. No. 1202. John H. Powell."

It was then proved by the plaintiff that at the time the note was

executed, the United States forces had possession of Goldsboro in

Wayne County, where the note was given, and had also taken

possession of the city of Raleigh, where the plaintiff's office was

situate, and performed its functions as a mutual insurance company ;

and that the jurisdiction of the United States had been main

tained within the two places aforesaid ever since, and had gradually

from that time been established and maintained over the whole State

of North Carolina up to the present time—facts admitted by de

fendant.

Plaintiff then filed before the court the affidavit of R. H. Battle,

now receiver of the plaintiff corporation, under a decree in equity of

the United States Circuit Court for the District of North Carolina,

and at the date when said note was given and for several years pre

vious, and also subsequent thereto, secretary of said corporation, to

the effect that it was not understood between the parties to said note,

that it was solvable in money of the value of Confederate currency

at the time the note was given ; but it was understood between the
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said parties that said note was solvable in money of the par funds

of the United States. And the plaintiff here rested the case.

The defendant then offered in evidence the policy of life insurance,

and a printed pamphlet containing the by-laws, rules and instructions

to the agents of the plaintiff corporation, all of which were admitted

by the plaintiff to be genuine. He then offered to prove that

when the said policy was issued to him, on the 23rd of April, 1851,

he did not pay to the plaintiff in money the whole sum of $43.40,

specified in said policy as paid at that date, but paid only $21.70

thereof in money, and gave his note, in the form of the note now

sued on, for the other $21.70 ; and that when the next annual pre

mium of $43.40 fell due, according to the terms of said policy, on the

23rd of April, 1852, he paid only $21.70 of that annual premium

and six per cent, interest on his note of $21.70 already given, in

money, and paid off his said note and the other half of his annual

premium, due 23rd April, 1852, by giving a note in the form of the

one now sued on, amounting to $43.40 therefor. That in like manner

from year to year, until the 23rd day of April, 1865, he continued to

pay only one half of his annual premium specified in said policy, and

six per cent, interest on his outstanding note in money, and to give a

new note, including the amount of the principal of his outstanding

note and the other half of the annual premium due by him for the

ensuing year, in the form above specified. That on the 23rd April,

1865, he paid the plaintiff $21.70 in money, being one half of his

annual premium as aforesaid, due for the year ending the 23rd April,

1866, and gave his note for $258.23, which included the other half of

his annual premium and the principal of his outstanding note,

amounting at that time to $258.53 ; and he at the same time paid the

plaintiff in money $14.19, being one year's interest on his said out

standing note for $236.53. That the note declared on by the plaintiff,

and offered in evidence, was the one for $258.23, given by defendant,

as immediately hereinbefore stated, on the 23rd April, 1865 ; and the

consideration thereof was the payment of his annual half premiums,

already accrued in the manner and under the circumstances immedi

ately hereinbefore stated. That on the 23rd of April, 1866, the de

fendant purposely failed to pay his annual premium, according to

the terms of the aforesaid policy, either in money or by giving a note

therefor, because the plaintiff corporation was at that time generally

reputed to be insolvent, and, as the defendant believed, was insolvent ;

and that the defendant has never since paid, nor attempted to pay,

any such annual premium.
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It was couceded by the plaintiff that the directors of the plaintiff

corporation has never at any time made any assessment on the note

sned upon, against the defendant, to pay losses due to policy-holders,

whose policies had fallen in by death, and other debts of the corpo

ration—unless the resolutions of the said directors, of the 6th of

August, 1866, (annexed to the record,) and hereinafter more speci

fically referred to, amounted to such an assessment ; or unless the

proceedings in the Circuit Court of the United States, in the creditors'

bill filed against the plaintiff in equity, before June Term, 1869, and

which will be hereinafter more specfically stated, were equivalent

thereto ; and it was specially conceded by the plaintiff, that no such

assessment had been made on the premium note of the defendant

sued on, previous to the lapse of his policy, by his failure to renew

his premium note, and pay his annual premium on the 23rd of Aprilt

1866.

The defendant then offered to prove, by unwritten evidence, the

terms of an oral agreement entered into by and between the plaintiff

and defendant, at and preceding the execution of the note given by

the defendant to the plaintiff, for one half of his first annual pre

mium, and of the policy issued by the plaintiff to defendant's wife

and children on the 23rd of April, 1851, of which agreement the

said policy and note were in part execution, to the effect :

1. That it was agreed and understood between the plaintiff and

defendant, that any and all notes, including the one declared on,

given by defendant in payment of half premiums, should not be col

lected at the date they became due by their tenor.

2. That the outstanding premium notes should not be collected,

but renewed as stated, except as to any assessment made for losses.

3. That notice should be given of such assessment when made,

before which the insured should not be in default.

4. That such premium notes should only be paid after death, and

then be deducted from the amount due under the policy.

5. That upon the non-payment of the annual premium, or the

non-payment of the note for the half amount thereof, the entire

agreement should be null, and the defendant discharged from all lia

bility to the plaintiff upon his premium notes, or otherwise, except

as to such assessments as may have been then made.

6. That this express oral contract was entered into between de

fendant and the plaintiff 's agent, at the date mentioned, to wit, the

23rd of April, 1851.
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This evidence was rejected by the court, and the defendant ex

cepted.

Defendant then offered to prove, by parol testimony, that the plain

tiff knew of the alleged unwritten contract made with the defendant

by the company's agent, and did not disaffirm the same, but ac

cepted and renewed from time to time the notes given in pursuance

thereof.

This evidence was rejected by the court, and the defendant ex

cepted.

Defendant offered to prove, by oral testimony, that it was the usage

of the plaintiff corporation to make unwritten contracts of insur

ance, of the tenor of the oral contract alleged. This too was re

jected by the court, and the defendant again excepted.

Defendant then offered to prove that he did regularly renew his

note for one half the annual premiums, according to the unwritten

contract alleged, until the plaintiff became insolvent, and that he re

fused to renew only in consequence of such insolvency. The plain

tiff offered no objection to the defendant's proving that he regularly

renewed his notes, etc., until the plaintiff became insolvent, etc., but

did object to his proving that he did these acts in accordance with

the unwritten contract alleged. Objection of plaintiff sustained, and

the evidence so far as it related to the unwritten contract alleged by

defendant was excluded by the court. Again the defendant excepted.

The defendant offered to prove that no assessment had been made

and no notice given to him, according to the tenor of the unwritten

agreement alleged. Plaintiff did not object to the defendant's prov

ing, if he could, that no assessment had been made on his premium

note and no notice thereof had been given to him, but did object to

his proving that these acts had not been done according to the tenor

of the unwritten agreement alleged. The court excluded this evi

dence, as a part or consequence of such unwritten agreement, and as

offered in connection therewith, but did not exclude it generally.

Defendant excepted.

It was conceded by the plaintiff that at the date when the note

sued on was given by defendant, to wit, 23rd of April, 1865, the

plaintiff corporation was unable to meet and pay its then existing lia

bilities as they matured ; and it was further conceded that it had

never been able since to meet and pay its existing liabilities as they

matured ; and that on the 4th September, 1869, when this action was

instituted, the plaintiff was finally insolvent, and has so remained
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ever since, and would never be able to pay off its existing debts, and

have anything for division among its shareholders or members.

The defendant then offered in evidence a printed statement, ad

mitted to be genuine, -and which was made a part of the case, of the

proceedings of a general called meeting of the members of the

plaintiff corporation, held on the 6th of August, 1866, wherein a

speedy winding up of the affairs of the company was resolved on,

and the directors ordered to carry the same into effect ; and proved

that the plaintiff had ever since the said 6th day of August, 1866,

ceased to transact any business as a life insurance company.

It was conceded by the defendant that he was, on the 23rd of

April, 1865, when his note was given, and had been for many years

previous thereto, one of the local agents for the plaintiff, to receive

applications for insurance, and to effect renewals thereof in a

considerable district of country in and around Goldsboro, Wayne

County.

The plaintiff then offered in evidence the record of an equity suit

in the Circuit Court of the United States for the North Carolina

District, instituted before June Term, 1869, of said court, by Elvira

C. Lawrence and others, on behalf of himself and the other creditors

of the plaintiff, against the plaintiff in this action. In the original

bill of said suit it was alleged that the complainant therein, and other

creditors aforesaid, had obtained judgments for their debts, at law

against the plaintiff in this action, had sued out executions thereon,

and they had been returned totally unsatisfied, and praying the Cir

cuit Court to take into its custody the assets of the North Carolina

Mutual Life Ins. Co., and to appoint a receiver thereof, to take charge

of and collect such assets, and distribute them among the creditors of

said corporation, according to their respective rights. A decree of

said court, in said case, made at June Term, 1869, declared said cor

poration insolvent, appointing one R H. Battle receiver of the assets

thereof, and directing him, as such receiver, to institute proper actions

in the State courts for the collection of the assets of the corporation,

preparatory to the distribution thereof among the creditors of the

corporation. The plaintiff then proved, that although this action is

conducted in the name of the plaintiff, yet that it was in reality

brought, and is in truth and fact carried on by the said R. H. Battle,

receiver as aforesaid, in the name of the plaintiff, in pursuance of

the decree last aforesaid and for the benefit of the creditors of the

plaintiff.
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Upon the foregoing evidence, the defendant prayed his honor to in

struct the jury :

If they found that the plaintiff, at the time of taking the note now

sued ou, was insolvent, and that this fact was known to the plaintiff

and not communicated to the defendant, nor known to him, and that

if this fact had been known to the defendant he would not have exe

cuted the note, the plaintiff could not recover.

His honor declined to give the instruction, as prayed, and the de

fendant excepted.

That the contracts between the plaintiff and defendant were mutual,

concurrent and dependent, and that the insolvency of the plaintiff,

and its admitted liability to pay the defendant's wife and children the

amount of their policy, at any time hereafter, was a discharge of the

defendant from his liability ; and, if not to the full amount, yet to

the extent of the present value of the policy, as of a solvent corpora

tion. His honor declining to give this instruction as prayed, the de

fendant excepted.

That if the jury find, that at the time of taking the note now sued for,

the plaintiff was insolvent and concealed that fact from the defendant,

and falsely represented to him that it was solvent, and thereby' in

duced the defendant to give the said note, when, but for such con

cealment and false representation, the defendant would not have given

the same, the plaintiff could not recover. His honor declined to give

this instruction as prayed ; stating to the jury that any concealment,

or representation of its pecuniary condition, upon the part of the

plaintiff to the defendant, at the time when the note was given, which

would vitiate the same, must have been fraudulent as well as false ;

and there had been no evidence given to the jury of any fraudulent

concealment of, or false and fraudulent representations .as to its

pecuniary condition, by the plaintiff to the defendant, at the time

when the note was given. To this instruction the defendant again

excepted. »

That the plaintiff, having at a general meeting of its stockholders

or members, held on the 6th of August, 1866, adopted the resolution

to wind up the affairs of the company, and to discontinue its business

from that date, and this action not having been instituted until the

4th day of September, 1869, more than three years having elapsed

since the dissolution of the plaintiff corporation, this action could

not now be maintained by it. His honor declined to instruct the jury

as requested, and the defendant again excepted.

That the note sued on was subject to the scale for Confederate
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money, provided by the ordinance of the convention and the act of

the General Assembly ; and if entitled to recover, the plaintiff was

only entitled to recover the amount specified in said note, reduced by

said scale.

His honor refused to give this instruction as prayed, and told the

jury that the presumption arising under the ordinance and act of

the General Assembly, that the note sued on was solvable in money

of the value of Confederate currency at the date when the note was

given, was in this case rebutted by uncontroverted evidence. Defend

ant again excepted.

The defendant then asked his honor to rule that this suit was not

commenced in due time, which ruling his honor refused to make, and

the defendant excepted.

In support of his first counter-claim, the defendant prayed his

honor to instruct the jury, that if he was induced to pay to the plain

tiff the sum of $21.70 at the time of the execution of the note sued

on, the plaintiff then being insolvent, by the false representation of

the plaintiff 's agents and officers as to its solvency, and the conceal

ment of its true pecuniary condition, then the defendant was en

titled, as against the plaintiff, to a counter-claim of $21.70 with interest.

His honor declined to give this instruction as prayed, stating to

the jury that there was no evidence of any fraudulent concealment

of its pecuniary condition, or of any false or fraudulent representa

tions as to its solvency, by the plaintiff, or its agents or officers,

whereby the defendant had been induced to pay it the said sum of

$21.70, at the time when he executed the note. Again the defendant

excepted.

The jury returned a verdict in favor of the plaintiff. Judgment in

accordance therewith, and appeal by defendant.

Fullee & Ashe, Smith & Strong, and Batchelok,/w Appellant.

Fowle, Battle & Son, and Haywood, contra. »

Settle, J.

All of the important questions presented by this record were con

sidered and decided in Conigland vs. N. C. M. Ins. Co., Phil. Eq., 341,

and the learned counsel who argued this case at the present term

candidly admitted that authority to be against him, and decisive of

this action, unless the court reversed that decision.

After giving to the able argument of counsel due consideration, we
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see no reason to abandon any of the positions established by that

decision.

It is a well considered opinion of the court, delivered by the chief

justice, and, as we have before said, meets fully the merits of this

case. Some of the evidence offered by the defendant and rejected by

the court was admissible, but we need not consider it, for if all that

was competent had been admitted, it could not have changed the re

sult. So the defendant has suffered no harm from the rejection of

evidence.

The judgment of the Superior Court is affirmed.

SUPREME COURT OF NORTH CAROLINA.

June Term, 1874.

G. A. WHITLEY, Adm'k, etc.

vs.

PIEDMONT & ARLINGTON LIFE INS. CO.*

The premium upon a policy of life insurance is considered paid to the company,

when, according to instructions, it is delivered to the express company, ad

dressed to the agent of the insurance company.

A policy of life insurance is not binding until the premium is paid—such a clause

being contained in the; application. And it is the duty of the assurod to com

municate to the company any material change in his health, in the interval

between the application and the completion of the contract by the payment

of the premium.

This was a civil action, on a policy of life insurance, tried before

Buxton, J., at the Spring Term, 1874, of Stanly Superior Court.

On the trial below many points were raised and decided by the

presiding judge, to whose rulings exceptions were taken, but as most

of them are not material to the questions decidtd in this court, they

are omitted. The opinion of Justice Rodman contains all the material

facts of the case.

* Published iu 71 North Curuliun Reports, For report of trial in court below, se« '.1 Insurance

Law Journal, 531.
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Under the ruliugs of his honor in the Superior Court, the jury ren

dered their verdict against the plaintiff. Judgment in accordance

therewith, and appeal by the plaintiff.

McCobkle & Bailey, for Appellant.

Montgomery and Battle & Son, contra.

Rodman, J. .

There are many exceptions in this case as to the competency of

evidence which we do not think it material to consider. The

material facts, and about which there seems to be ho dispute, are

these :

On 31st of March, 1872, Matthew Holm, the intestate of the plain

tiff, signed and delivered to the agent of the company a written ap

plication for an insurance on his life for $2,000.

It is not denied that the representations therein, as to the health

of Hohn at that time, were true. The application contained this lan

guage just above the signature of Hohn : "It is hereby declared

* * * also that the policy of insurance hereby applied for shall not

be binding upon this company until the amount of premium as stated

therein shall have been received by said company, or some authorized

agent thereof, on proper receipt of the company, during the lifetime

of the person therein assured. The undersigned further binds him

self to pay the premium due on policy for which this application is

made as soon as policy is issued by said company, or in default of so

doing, this is his obligation on which action may be; brought at law

to recover the same," etc. The application was forwarded to the com

pany by its agent, Courts, who received a policy dated 8th April, 1872.

About the 20th April, Hohn received a letter from Courts, dated 12th

April, informing him that the policy had been received, and directing

him, as he had previously done, to send the premium of $38.84, to

gether with $1, his fee, either by express or by post-office order, to

him (Courts) at Ruffin, N. C. Some time early in May, Hohn was

taken sick ; he was quite sick on 11th of May, and on that day he, or

his relatives, (we think it immaterial which,) delivered to the express

agent at Concord a package containing the amount of the premium

and fee, directed to Courts at Raleigh, N. C. Hohn died on 13th of

May. Courts happening to be in Raleigh on 3rd of June, received

the package of money there on that day, and wrote to his sou at

Concord to countersign the policy and send it to Hohn. Courts was

at that time ignorant of the sickness and death of Hohn. The policy
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was countersigned on 17th of June, and forwarded to the late resi

dence of Hohn. The premium soon after its receipt was forwarded

to, and received by the company.

The policy contains the following : " And it is further agreed by

the within assured, that the notice contained on the back of this policy

is accepted by the assured as forming a part of this contract," etc.,

and also, " Not binding on the company until countersigned by its

authorized agent or officer, D. W. Courts, or such sub-agent as may

be designated by said agent or officer, and the advance premium

paid." The page headed " Notice, " contains as follows : " The pre

mium of this policy is payable at the commencement of this risk in

one or more premiums, as may be expressed," etc.

We may shortly dispose of some preliminary questions. We con

sider that the premium was paid to the company when it was deliv

ered to the express agent at Concord, directed to Courts. It is true

the address was not in conformity with his directions, as it was to

Raleigh and not to Ruffin ; but as he did actually receive it within a

reasonable time, and accepted and forwarded it to the company, who

retained it without objection, we consider that any variance from the

directed address was waived. Under other circumstances such a

variance might be material ; we confine our opinion to the particular

case before us. May on Insurance, sec. 345, p. 412.

We also consider that it is immaterial whether the premium was

paid with the express knowledge and assent of Hohn, or by his

relatives without his express assent. Such assent must be presumed

under the circumstances. The payment was made for his benefit, and

it will be presumed, in the absence of contrary evidence, that a person

assents to what is so done ; as for example, that' he accepts a deed

made to him, and delivered to one who professes to be his agent,

although in fact he is not.

The main questions are :

1. When was the contract of insurance consummated ? Was it

upon the acceptance and approval of the application by the company,

or upon the payment of the premium on 11th of May ?

2. Supposing it was consummated only on the payment of the pre

mium, was the representation of health contained in the application

a continuing one up to the consummation of the policy ? Because

in this last case it would be the duty of the assured to disclose to the

company any material alteration in his health in the interval, and as

this was not done, and the representation of his health contained in the

application, although true at its date, was not true on 11th of May, if
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the representation must be considered as made on that day, it would

be false, to the knowledge of the plaintiff, and he would not be en

titled to recover.

I. On the first question : We think that the clear declaration in

the application, that the policy shall not be binding until the premium

is paid, followed by a clause in the policy to the same effect, is con

clusive on this point. It is true that, taking this to be so, there seems

to be no necessity for the words which immediately follow, and which

bind the applicant to pay the premium when the policy is issued, be

cause if the premium is paid before the policy is delivered, or if the

two acts are exactly concurrent, this obligation could have no effect.

We consider it, however, as having been introduced from great cau

tion, and to provide for a possible case in which the delivery of the

policy might precede.

II. Was it the duty of the assured to communicate to the company

any material change in his health in the interval between the appli

cation and the completion of the contract by the payment of the

premium ?

No rule seems to be better settled than that, upon a contract of in

surance, it is the duty of the assured, at or before the making of the

contract, to communicate all the facts within his knowledge which

may affect the risk. 1 Phil. Ins., sec. 524 ; May Ins., sec. 200, p. 210.

This duty cannot be the less obligatory because the assured has

shortly before represented or warranted a fact to be true, which then

was true, but has since ceased to be so. In such case the insurer

naturally and rightfully infers that the thing insured continues in the

same condition as far as the assured knows.

In Edwards vs. Footner, 1 Camp., 530, the action was on a policy

of insurance on goods in the Fannie, from London to Hayti. The

ship was captured by a French privateer with the goods on board

About a week before the policy was signed, the broker for the plaintiff

stated to the defendant that the Fannie was to sail with cer

tain armed ships, and that she herself was to carry ten guns and

twenty-five men. The Fannie, in fact, sailed by herself, and carried

only eight guns and seventeen men. Lord Ellenborough said, " If a

representation is once made, it is to be considered as binding, unless

there is evidence of its being afterward altered or withdrawn."

In Traill vs. Baring, 4 De Gex, Jones & Smith, 318, the facts were :

The International Life Assurance Society had assured the life of

Lydia Taylor for a large sum. On 9th May, 1861, the society assured

her life for £3,000, (a part of the sum,) with the Clerks' Association
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On 10th May the secretary of the association called on the secretary

of the Reliance Society, and proposed that that society should take

part of their risk on Lydia Taylor's life by way of re-assurance, stat

ing that the Victoria office had agreed to undertake that risk to the

amount of £1,000, and that the association would themselves retain

£1,000 of it, and proposing that the society would take the remaining

£1,000. The proposal was accepted on the same day. On 18th May,

a policy was accordingly issued, being the one on which the action

was brought. It was afterward discovered that the association, in

stead of retaining the risk themselves to the amount of £1,000, had on

the 15th May,' (three days before the date of the policy,) assured, by

way of re-assurance, the whole of its risk with the Victoria office.

Lydia Taylor died, and the society refused to pay.

Lord Justice Turner said, " I take it to be quite clear that if a

person makes a representation by which he induces another to take a

particular course, and the circumstances are afterward altered to the

knowledge of the party making the representation, but not to the

knowledge of the party to whom the representation is made, and are

so altered that the alteration of the circumstances may affect the

course of conduct which may be pursued by the party to whom the

representation is made, it is the imperative duty of the party who

has made the representation, to communicate to the party to whom

the representation has been made, the alteration of those circum

stances ; and that this court will not hold the party to whom the

representation has been made, bound, unless such a communication

has been made." May on Insurance, sections 190, 191, pp. 199, 201.

In both the cases cited, it was admitted there was no actual intent

to deceive, and that the representations were bona fide, and true at

the time they were made.

We think these cases stand on the ground of an admitted principle

of equity, which substantially runs through the whole law of that

class of contracts in which confidence is reposed in each other by

the contracting parties.

The plaintiff is not entitled to recover on the policy. He is en

titled to recover the premium paid, on the ground that as the risk

never accrued, there was a total failure of consideration ; but not in

this action, as it is not demanded.

The shape of the issue which the judge submitted to the jury,

"Whether Hohn had paid the premium in his lifetime, according to

the contract ;" was objectionable, because it involved matter of law

with matter of fact.
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But the instructions which his honor afterward gave to the jury

separated the two, and left to the jury only the determination of the

facts. Judgment affirmed.

Reade, J., dubitante.

SUPREME COURT OF THE UNITED STATES.

October Term, 1874.

FRANKLIN FIRE INS. CO., PlahUiff' in Error,

vs.

SAMUEL R COLT.

A provision in the company's charter declares that every contract, bargain, agree

ment and policy for the purpose of insuring against tire shall be in writing or

in print under the seal of the corporation, signed and attested by its officers.

Held, that this provision has reference only to the formal executed contracts of the

company, not to the initial arrangements that necessarily precede them, and

does not invalidate an initial or preliminary contract for insurance with an au

thorized agent of the company, though not in writing.

Held, that credit which the agent was authorized by usage to give did not iinpa:

the validity of the contract, which could be enforced in a court of equity.

Heltl, that an agent might after a fire fill up a policy in accordance with a previous

parol agreement, and such policy would bind the company.

Hdd,thtiX such policy was the property of the insured, and could be recovered on,

though still held by the agent.

Judgment affirmed.

In error to the Circuit Court of the United States, for the District

of Connecticut.

Field, J.

The charter of the company defendant, in the same clause which

authorizes its president and directors to make insurance against fire,

and for that purpose to execute such " contracts, bargains, agreements

policies, and other instruments" as may be necessary, declares that

every such contract, bargain, agreement and policy shall be in writing,

or in print, and be under the seal of the corporation and be signed

by the president and attested by the secretary or other officer appoint

ed for that purpose.
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Where similar language as to the form of the contract, or policy,

was used in connection with a like grant of power to insure, in a

general statute of Pennsylvania respecting insurance companies, it

was held by the late Mr. Justice Grier, in a case before the Circuit

Court of the United States, that a company to which the law applied,

could make an insurance which would be legally valid, only by a poli

cy attested by the officers and seal of the corporation. The learned

justice undoubtedly considered that the mode in which the contract

or policy could be made was so associated with the grant of power as

to be essential to a valid excercise of the power. And such appears

to be the natural import of the language of the clause of the charter

of the defendant under consideration in this case, when the whole

clause—that which confers the power and that which prescribes the

mode of its exercise—is read.

But the learned justice at the same time very justly observed, that

before the policy was attested in due form, the president or secretary,

or whoever else might act as general agent of the company, might

make agreements and parol promises as to the. tonus on which a poli

cy should be issued, so that a court of equity would compel the com

pany to execute the contract specifically ; and that where a loss hap

pened, to avoid circuity of action the chancellor would enter a de

cree directly for the amount of the insurance for which the company

ought to have delivered their policy properly attested.

The requirement of the charter in this case has reference, in our

judgment, only to executed contracts or policies of insurance, by

which the company is legally bound to indemnify against loss, and not

to those initial or preliminary arrangements which necessarily precede

the execution of the formal instrument by the officers of the company.

The preliminary arrangements for the amount and conditions of

insurance are in a great majority of instances made by agents. It is

always so where the insurance is effected out of the State where the

company is incorporated and has its principal place of business. The

charter of the company in this case authorized the president and di

rectors to appoint officers and agents for conducting its business in

other places than the city of Philadelphia. And it would be imprac

ticable to carry on its business in other cities and States, or at least

the business would be attended with great embarrassment aud incon

venience, if such preliminary arrangements required for their validity

and efficacy the formalities essential to the executed contract. The

law distinguishes between the preliminary contract to make insurance

or issue a policy and the executed contract or policy. Aud we are not
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aware that in any case, either by usage or the by-law of any company*

or by any judicial decision, it has ever been held essential to the vali

dity of these initial contracts that they should be attested by the offi

cers and seal of the company. Any usage or decision to that effect

would break up or greatly impair the business of insurance as trans

acted by agents of insurance companies.

In a recent case in the Court of Appeals of Kentucky, this precise

question was considered, and its determination was in accordance with

the views we have expressed. There the suit was to enforce a parol

contract of insurance made by the agent of the company, whose char

ter provided that all policies or contracts of insurance made by the

corporation should be " subscribed by the president, or president pro

tern.., and signed and attested by the secretary, and being so signed

and attested," should be binding and obligatory upon the corporation

without its seal, according to the tenor, extent, and meaning of the

policies or contracts. And the court held that this clause did not re

quire an executory contract for an insurance to be in writing, and

said that it knew of no American charter which did so require, ob

serving that whilst a policy as an executed contract of insurance was

defined to be documentary, and authenticated by the underwriter's

signature, yet a contract to issue a policy as an executory agreement

to insure might be binding without a written memorial of it ; that no

statute of frauds applied, and that the common law did not require

writing.

There is no suggestion that the preliminary contract in this case

was not made in perfect good faith on both sides, with full knowledge

by the agent of the condition, character, and value of the property in

sured. The credit allowed for the payment of the premium was an

indulgence which the agent was authorized by general usage to give.

Its allowance did not impair the preliminary contract ; that being

valid could have been enforced in a court of equity against the

company ; and having been enforced by the procurement of a policy,

an action could have been maintained upon the instrument ; or the

court in enforcing the execution of the contract might have entered

a decree for the amount of the insurance. But no resort to a court

of equity for specific performance was necessary in this case by reason

of the action of the agent in filling up the blank policy, which was

duly attested, as he should have done immediately after the prelimi

nary arrangement with the assured. The agent was authorized to

do after the fire, that which he had previously stipulated to do on

behalf of the company. The original neglect to fill up the blank
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policy at once, constituted no valid reason for further delay. If the

policy filled up at once would have bound the company, so must the

policy subsequently filled up. The relations of the parties and the

obligations of the company were not changed by the neglect of the

agent. The filling up of the policy was a voluntary specific perform

ance of the preliminary agreement. And, when filled up, the policy

was by express stipulation to be held by the agent in his safe for the

assured, and no actual manual transfer was, under these circum

stances, essential to perfect the latter's title. It then became his

property, and upon a refusal of the defendant to surrender it, two

courses were open to him : either to proceed by action to recover the

possession of the policy, or to sue upon the policy to recover for the

loss, and in the latter case to prove its contents upon failure of the

company to produce the instrument on the trial.

In Kohne vs. Insurance Company the terms of insurance upon a

vessel were agreed upon between the agent of the plaintiff and the

company. For the premium a note was to be received with approved

security. A policy was accordingly filled up by the president, in con

formity with the agreement, and notice thereof given to the agent.

Three days afterward the agent called at the office of the company

to deliver the note and receive the policy. The company had in the

meantime heard of the loss of the property insured, a fact which was

unknown to either party when the agreement was made, and refused to

deliver the policy, asserting that the agreement for the insurance was

inchoate, which it had a right to retract. The assured then brought

trover for the policy, and Mr. Justice Washington, presiding in the

Circuit Court, sustained the action, holding that the contract was per

fected when the policy was executed, and, of course, that the posses

sion of the instrument by the company, after giving notice of its exe

cution, did not impair the title of the assured.

In Lighthody vs. North American Insurance Co., the agent of the

plaintiff made a contract of insurance of certain buildings with the

agent of the defendant on the 30th of March, and paid the required

premium. On the following morning the buildings were destroyed

by fire. The policy was made out and delivered by the agent on the

21st of April following, after the company had refused to pay the loss;

and the court held that the policy took effect by relation from the day

of its date, which was the day the premium was paid and the con

tract concluded ; that it was the manifest intent of the parties that

the contract should operate from its date, so as to give the plaintiff

the same legal remedy which he would have had if the policy had
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then been delivered ; that the agent pursued his authority in deliver

ing the policy after the loss, and that the delivery bound the defen

dants.

In the case of The City of Davenport vs. Peoria Marine and Fire

Insurance Co., the power of an agent to issue a policy after a loss, pur

suant to his agreement, was very fully and ably considered with re

ference to the principal decisions on the subject. There the agree

ment for insurance was made between the parties by their agents on

the 20th of March ; on the night of the same day the property was

destroyed by fire ; on the following morning the policy was executed

and delivered in accordance with the agreement, both parties at the

time being ignorant of the loss. The court held that the policy was

valid and binding ; that the doctrine that an act done at one time

may take effect as of a prior time, by relation back, was applicable to

contracts of insurance ; that the agreement to insure was the princi

pal act, and that the formal execution of the policy might be concur

rent therewith, or subsequent thereto, and when subsequent, and made

as of the date of the principal act, took effect by relation as of that

date.

Numerous other authorities to the same purpose were cited on the ar

gument, but we do not deem it necessary to pursue the subject further.

We see no error in the ruling of the court below, and its judgment

must, therefore, be affirmed ; and it is so ordered.

[Note.—The following authorities are cited by Hon. J. O. Pierce in

the Central Law Journal in connection with the above case. See also

Dayton Ins. Co. vs. Kelly, 4 Ins. Law Jour., 169, and Haslett vs. Alle

ghany Ins. Co., 4 Ins. Law Jour., 372.—Ed. Ins. Law Journal.]

Constant vs. Ins. Co., 3 Wallace, C. C, 316 ; Security Fire Ins. Co.

vs. Kentucky Marine and Fire Ins. Co., 7 Bush, 81 ; Sheldon vs. Conn.

Mutual Ins. Co., 25 Conn., 207 ; Post vs. .Etna Ins. Co., 43 Barb., 351;

Walker vs. Metropolitan Ins. Co., 56 Me., 371 ; N. E. Ins. Co. vs. De

Wolf, 8 Pick., 56 ; Baptist Ch. vs. Brooklyn Ins. Co., 28 N. Y., 153

and 19 N. Y., 305 ; Henning vs. U. S. Ins. Co., 47 Mo., 425, and 2

Dillon, 26 ; Mutual Ins. Co. vs. McGillevray, 9 Lower Canada R,

488 ; Head vs. Providence Ins. Co., 2 Cranch, 167 ; Flanders on Fire

Insurance, pp. 116 and 130 ; May on Insurance, pp. 16-23 ; Bragdon

vs. Appleton Ins. Co., 42 Me. 259 ; Hallock vs. Com. Ins. Co., 2 Dutch-

er, (N. J.,) 268, and 3 Dutcher, 645 ; Keim vs. Home Ins. Co., 42 Mo.,

38 ; Baldwin vs. Chouteau Ins. Co., [3 Ins. Law Jour., 369 ; ] Ellis



372 [May,,Report of Decisions.

vs. Albany City Co., 50 N. Y.p 402 ; Merchants Ins. Co. vs. Patterson

TJ. S. S. C, January, 1874 ; Marland vs. Royal Ins. Co. 71 Penn. St.,

393 ; Perkins vs. Washington Ins. Co., 4 Cowen, 645 ; Carpenter vs.

Mutual Safety Ins. Co., 4 Sandf. Ch., 408 ; Union Marine Ins. Co. vs.

Com. Ins. Co., 2 Curtis, 524 ; Palm vs. Medina County Ins. Co., 20

Ohio, 529 ; Harding vs. Carter, Park on Insurance, p. 4.

SUPREME COURT OF PENNSYLVANIA.

October Term, 1874.

Error to the Coiert of Common Pleast for^Alleghany County.

HASLETT

vs.

ALLEGHANY INSURANCE CO.*

Where contracts of insurance are required by the charter to be in writing, a mere

verbal contract is not binding.

Geo. Shiras, Esq., for Plaintiff in Error.

M. W. Acheson, Esq., for Defendant in Error.

Per Curiam.

This case turns on the terms |of the reserved question, that being

all that is before us. The question reserved was, whether a verbal

contract of insurance, such as specified in the plaintiff's first point, is

binding on the defendant, and entitles the plaintiff to recover in this

action. Contracts of insurance are expressly required by the defen

dant's charter to be in writing, under the seal of the corporation and

signature of the president or vice-president. The point referred to in

the reservation does not raise a question of estoppel. It is not averred

that the premium was paid and that the plaintiff had no knowledge of

• From thf Philadelphia Legal JnUlltgrncer ; See also ou this point the earn' of Fraukliu Fire

Ies. Co. vs. Colt, p.367 Editor Ins. Law Journal.
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the charter requirement, nor is notice to the defendant of non-insur

ance in St. Louis averred in the point, though it is set forth as a part of

the transaction that the insurance should take effect if Captain Kormby

had not so insured the freight in St. Louis. This implies it was not

to take effect if he had insured there. Notice of non-insurance was

therefore essential to fix the defendants finally for payment. There

being no sufficient ground of estoppel alleged, the case fell back ac

cording to the terms of the reservation, upon the mere binding effect

of a verbal contract for insurance, and this the charter answers in

the negative. The second question does not arise.

Judgment affirmed.

COURT OF APPEALS OF KENTUCKY.

October 22, 1874.

Appeal from Jefferson Court of Common Pleas.

ANN E. SPRATLEY, Appellant, \

vs. \

MUTUAL BENEFIT LIFE INS. CO., /

A policy of insurance issued by a New Jersey company to a citizen of Virginia,

containing no condition for the payment of premiums in any other place than

New Jersey, is a contract to be performed in the latter State, and must be

governed by its laws.

A policy was issued by a New Jersey company to a citizen of Virginia in 1860.

Payment of subsequent premiums was prevented by the war. The insured

life terminated in 1803, and notice and proofs of that fact were made to an agent

of the company in Kentucky in 1872. Held, (1) that the parties were bound to

givs notice in a reasonable time; (2) that the delay here was unreasonable;

(3) that the acts of Virginia suspending the statutes of limitation in certain

cases did not apply to foreign debtors like this company ; (4) that the statute

of limitations must be held to have commenced to run within a reasonable

time (six months) after the termination of the war, and the policy not being

under seal was barred in six years by the laws of New Jersey and in five by the

laws of Virginia, and therefore, could not be recovered upon in Kentucky.

Bullitt, Bullitt & Harris, for Appellant.

Gazlay & Reinecke, for Appellee.
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Lindsay, J.

October 9th, 1860, the Mutual Benefit Life Ins. Co. issued to Ann

E. Spratley, of Suffolk, Virginia, a life policy for $5,000 upon the life

of her husband, Thomas W. Spratley. Before the annual premium

for 1861 fell due, the powers of the agent at Suffolk had been revoked

in consequence of the civil war. For that reason said annual pre

mium, and those subsequently falling due, were not paid.

In September, 1863, Thos. W. Spratley died at Petersburg, Virginia.

In October, 1872, Mrs. Spratley, through her agents and attorneys, de

livered to K. W. Smith, agent for the insurance company at Louis

ville, Kentucky, proof of the death of the insured. On the 17th of

February, 1873, this action was instituted.

The company relies on numerous defenses: among others the failure

by the assured within reasonable time to present due notice and proof

of death. It also pleads and relies on the statutes of limitation. It

is in proof that the limitation to actions on life insurance policies not

under seal (as is the case with this one) is six years in New Jersey,

the domicile of the company, and five years in the State of Virginia,

where appellant insists that all the stipulations of the contract were to

be performed. Counsel argue that as by the terms of the policy the

money is not due and payable until ninety days after due notice and

proof of death, limitation does not begin to run until such notice

with proof is given to the company. They attempt to assimilate the

contract sued on to notes payable on demand. It seems to us that

there is an essential difference between them. In cases of notes pay

able on demand, the debtor is fully advised as to the existence of his

debt, and of his subsisting obligation to pay it. It is within his power

to seek his creditor, and discharge himself from liability by paying it.

So long as he remains quiet and inactive, it is to be presumed that he

consents to the inactivity of the creditor, and that the time when the

limitation is to begin to run is postponed by the consent of both the

parties to the contract. Not so in cases of life insurance. The com

pany has no certain means of ascertaining when by the death of the in

sured its liability to pay accrues. To remedy this difficulty, the con

tract requires the assured to notify the insnror of the happeuing of

this event.

The presumption is conclusive that the parties to the contract in

tended that this notice should be given as soon as it was reasonably

possible to do so. The insurer has the right whilst the witnesses are
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still ulive, and the circumstances still fresh in their memories, to in

vestigate the causes of the death, in order to ascertain whether or

not it is liable to pay the insurance. In cases of apparently unreason

able delay, the assured must present a satisfactory explanation there

for, or else the statute should be held to begin to run within a reason

able time after the death.

In this case the prevalence of civil war rendered it impossible to

make and present the proof until about the middle of the summer of

1865.

The evidence shows, however, that with reasonable diligence the as

sured might have been in an attitude to sue by the 1st day of January,

1866. The action was therefore barred in Virginia under the statute

of limitation of that State on the 1st day of January, 1871. It is

claimed, however, that the running of the statute in said State was

suspended by legislative enactment.

On the 2d of March, 1866, the Virginia legislature passed a statute

providing that the time intervening between the 17th of April, 1861,

and the enactment of said statute should be excluded from the com

putation of time within which it was theretofore necessary to com

mence any action or proceeding.

By this act the limitation commenced to run on the 2d of March,

1866, and the action was barred on the 2d of March, 1871.

But it is claimed that the statute was still further suspended by an

act passed on the same day, which deprived creditors of the right to

enforce the collection of certain of their debts until the 1st day of

January, 1868, and provided that the time during which said act

should remain in force should be excluded from the computation of

time within which any action or proceeding was required to be com

menced.

Foreign debtors were excluded from the operation of this act. The

first section of this act was afterward continued in force until the

first day of January, 1869. We need not determine whether this

amendatory act also continued in force the section of the act of March

2d, 1866, suspending during its operation the statutes of limitation.

Appellee was a foreign debtor at the time both the original and

amendatory statutes were passed, and therefore was not affected by

them.

It may be that the laws of Virginia gave to foreign insurance com

panies doing business in that State before the war " a sort of local ex

istence," as was held by a bare majority of the Virginia Court of Ap
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peals in the case of the Manhattan Life Insurance Co. vs. Warwick,

20 Grattan 614 ; 1 Ins. Law Jour., 115.

But, if this be true, it is equally true that the course pursued by

Virginia in the war between the States effectually uprooted and de

stroyed " the sort of local existence" this appellee had in that State.

Its domicile was within a State adhering to the Federal government,

and from the time hostilities commenced between Virginia and the

Federal government this appellee could not comply with the laws of

Virginia, and therefore, without fault upon its part, lost its quasi local

habitation in that State, and, as a matter of necessity, assumed toward

Virginia and her laws its original character of a foreign corporation.

It was therefore, so far as this record shows, a foreign debtor in

March, 1866, and in nowise affected by the provisions of the act of

the 2d of that month.

But in addition to all this, the policy of insurance was a New Jersey

contract, to be performed, so far as the payment of insurance was con

cerned, in New Jersey. The company was expelled from Virginia by

force, and was under no obligation to send agents to that State after

hostilities ceased, either to solict further business or to put it in the

power of Virginia creditors to sue it in the courts of that State.

The action was barred by the laws of New Jersey, and the court be

low was bound to instruct the jury that it could not therefore be main

tained in this State . Wherefore, the instruction to find for the defen

dant did not prejudice the substantial rights of the appellant.

Judgment affirmed.
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COMMISSION OF APPEALS OF NEW YORK.

October Term, 1874.

WILLIAM A. BROWN, et al., Respondents,

us.

THE ST. NICHOLAS INS. CO., Appellant*

A clause in a murine policy provided that in case of detention, by ice or the

closing of navigation, from terminating the trip, the policy on the cargo should

cease and the unexpired premium be returned. Also, that the vessel should

touch and stay at any ports or places, where obliged by stress of weather or

other unavoidable accident, without prejudice to the insurance.

The vessel, a canal boat, while being towed down the Delaware, was separated by

a heavy gale from the tug and forced ashore, losing a portion of her deck cargo.

Ice did not interfere with navigation at the time, but during the same night

ice formed round the boat so that the tug could not reach it. After the thaw,

wind and ice forced the boat on another vessel and sank it. The cargo was thus

injured to more than half it« value.

Held, that the gale, and not the ice, was the proximate cause of loss in the first

instance.

Held, that under the circumstances the stranding was closely enough connected

with the ultimate loss of the boat to make the underwriters liable under

abandonment as for a total loss.

Judgment affirmed.

Appeal from a judgment of the General Term of the Superior

Court of the city of New York, affirming a judgment rendered for

the plaintiff at the circuit.

The action was brought to recover the amount of a marine policy

of insurance, issued in December, 1863, by the defendant upon a

cargo of hay laden on the canal-boat George R. Hale, on a voyage

from New York to the city of Washington.

The policy contained a clause, known as an " ice clause," in the

following terms : " It is understood and agreed that if any boats, the

cargoes of which are covered by this policy, are prevented or de

tained by ice or the closing of navigation from terminating the trip,

* Argued May 29, 1874.
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then in such case the policy shall cease to attach upon said cargo,

and this company shall return the premium for the unexpired portion

of said trip."

There was also a clause that the insured vessel could " touch and

stay at any ports or places, if thereunto obliged by stress of weather

or other unavoidable accident, without prejudice to this insurance."

The canal-boat with her cargo left New York in December, 1863, and

proceeded by way of the canals with a tow of other boats to Phila-

phia.

She left Philadelphia, January 1st, 1864, in a tow of about twenty-

five boats, towed by four or five steam-tugs. They proceeded down

the Delaware River on the way to the Chesapeake and Delaware

Canals.

In the afternoon the wind began to blow, increasing to a heavy gale.

During the gale the tugs were separated from the canal-boats, and

the latter were drifted ashore the same night at a place called

Church's Landing. This was on the New Jersey side of the river,

about 15 miles from Philadelphia. The Hale lost from her deck twenty

or more bales of hay at this time, but sustained no other injury.

When she went ashore there was some ice in the river, but not

enough to interfere with navigation. During the night ice formed

around the boats to such an extent that the tugs could not reach

them Dext morning, though an effort to do so was made. The boat

Hale continued frozen in until a thaw occurred, January 18th or 19th.

After the thaw, on the morning of the 20th, the wind and ice

forced the boat upon another canal -boat, in such a way that when the

tide went down she broke in two and sank.

Four or five days afterward, the remaining canal-boats proceeded

under tow, by way of the canal, to Washington, where they arrived

safely with their cargoes.

The channel of the river was open during the time that the boats

lay ashore at Church's Landing, though incumbered by floating ice.

There was nothing but the action of the gale to prevent the boats

from reaching the canal at Delaware City on the morning of Janu

ary 2nd.

After the wreck, the plaintiffs abandoned the cargo to the insurers,

(defendants,) and claimed a total loss. The cargo was injured by

contact with the water to more than one half its value.

On the trial the judge charged'the jury that the stress of weather,

by driving the vessel ashore, must be regarded as the primary cause
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of the loss of the cargo. To this proposition exception was taken by

defendants.

The defendants requested the judge to charge the jury that the

plaintiffs were entitled to recover no more damages than sufficient to

compensate for the injury to the cargo at the time the vessel was

frozen in. The judge refused so to charge, and the defendants ex

cepted.

The court thereupon charged the jury that the plaintiffs were en

titled to recover the full value of hay on board the boat George R.

Hale, insured by the policy in question. To this direction due excep

tion was taken. The jury having rendered a verdict accordingly,

judgment was given against the defendants. This judgment having

been affirmed at General Term, the defendants appealed to this court.

J. C. Perry, for Appellants.

R. H. Underbill, for Respondents.

Dwight, C.

The sole question in this case concerns the proper construction of

a clause in a marine insurance policy, commonly termed an " ice

clause." The policy attached to a cargo of hay passing from New

York to Washington in a canal-boat under tow through the Delaware

River. The voyage commenced in the winter, and the insurers, while

undertaking the ordinary sea perils, provided if the boat on which

the hay was laden was " prevented or detained by ice, or the closing

of navigation, from terminating the trip, then in such case the policy

shall cease to attach upon the cargo, and the company shall return

the premium for -the unexpired portion of the trip."

It will be observed that this is not the ordinary case of a warranty

operating as a condition precedent to the attaching of the policy. It

rather assumes that the policy has attached and provides for its ces

sation. It is rather in the nature of a condition subsequent. It re

cognizes the validity of the policy, and the liability of the insurers up

to the time when their responsibility terminates on the happening of

the prescribed event, prevention or detention by ice or the closing of

navigation from terminating the voyage. Until those events happen

the insurers are clearly liable for all losses occurring from the ordi

nary perils of the sea. When they transpire, the policy ceases to

have binding effect.

The only point to be considered is whether the boat in the present

case was prevented or detained by ice from terminating the voyage*
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Was the true cause of detention, etc., the ice or the stress of weather ?

If the latter, the insurers are still liable, as the main clauses of the

policy are applicable ; if the former, the insurers are discharged.

The true construction of these words is to be sought in the ordi

nary rules which control the interpretation of written instruments.

They are not ambiguous and need no aid from the testimony of ex

perts. Their signification is purely a question of law. 52 N. Y.

It will be observed that there are two general modes in which it is

anticipated the boat may be precluded from accomplishing its voyage:

ice or the closing of navigation. These causes may operate either

temporarily or permanently. Whether there was a delay by the pres

ence of ice, or a termination of the voyage by the closing of naviga

tion, the insurers were in either case to be discharged. It is plain

that either of these causes must operate in the same general manner—

that is, as the efficient cause of detention or breakingjup of the voyage.

The facts of the present case showed that there was no closing of

navigation and no detention of boats by ice along the usual channels

of navigation. A heavy gale drove the boat in which the cargo in

question was carried, on to the shore, so that she was stranded. The

detention caused by her being driven out of her course was due, be

yond all question, to the gale. Her detention on the shore until the

ice formed around her was due to a consequence of the gale strand

ing. Did that cause cease to operate because ice formed in front of

the boat, and between her and the channel ? Is it not rather the true

view, that the pressure of the ice prevented the removal of the cause

which created the detention and was slowly working the destruction

of the cargo.

What is the proximate cause of the loss ? This is always a difficult

question to determine in the case of a conjunction of causes. The

policy must have, in settling this question, a reasonable interpreta

tion with a view to effectuate the intention of the parties. The words

"detained or prevented by ice," etc., must mean detention in the or

dinary course of navigation. The contract contemplated that the

canal-boat should be moved by a tug. This motive power was car

ried away by a storm, and ice subsequently formed so as to prevent

it from returning. The efficient cause of the detention was the loss

of the motive power through the stress of the storm, and the ice acted

only as an obstacle to its restoration. Suppose that the tug after

separation had been captured by an enemy, would the loss of the

canal-boat have been due to the capture of the tug? Would not the
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true cause of its loss have been the storm which drove the two vessels

asunder, and left the canal-boat at the mercy of the elements ?

A well-known writer on the law of marine insurance has laid down

the rules applicable to this subject which appear to be sound, and

which were approved by the Supreme Court of the United States in

12 Wall., (N. J.) 196. These rules are as follows :

" 1. In case of the concurrence of two causes of loss, one at the

risk of the insured, and the other insured against, or one insured

against by A, and the other by B, if the damage by the perils respec

tively can be discriminated, each party must bear his proportion.

" 2. Where different parties, whether the insured and the under

writers or different underwriters, aro responsible for different causes

of loss, and the damage by each cannot be distinguished, the party

responsible for the predominating efficient cause, or that by which the

operation of the other is directly occasioned as being merely inciden

tal to it, is liable to bear the loss." 1 Phillips on Insurance, sec. 136-7.

The present case falls under the second of these rules. The predom

inating efficient cause is the storm. It is well settled that an insurer

is liable for all the consequences diiectly resulting from a peril insur

ed against, as where a boat is lost after a storm has ceased, in conse

quence of damage done during a storm. 2 Pars, on Maritime Law,

261.

Suppose that in the present case a general of an army had laid down

a bridge between the canal-boat as she lay on shore and the tugs in

the channel, would the detention have been due to the bridge or to

the stranding ? If a man's house were besieged by burglars and his

friends were prevented from relieving him by the sudden closing of a

gate by some distinct act of persons unconnected with the burglary,

would his detention be due to the closing of the gate, or rather to the

act of the burglars as "the predominating efficient cause?" This

point was to some extent involved in Ionides vs. Universal Marine

Ins. Co., 14 C. B., N. S., 259. The ship, insured against the perils of

the sea, went ashore. The light at Cape Hatteras, N. C, existing there

for many years, and visible for twenty-five miles at sea, had been ex

tinguished by the Confederate authorities to harass the United States

shipping. The question was whether the cause of the loss was the

peril of the sea or the absence of the light. Byles, in giving his opin

ion, said : " The original cause, and in popular language the cause of

the loss, was the captain's being out of his reckoning. He was some

fifty miles to the westward of his course without knowing it. The ab

sence of the light was merely the absence of an extrinsic saving power;
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could that be said to be the cause of the ship's destruction ? Suppose

a man throws himself into the Serpentine, and the means of rescuing

him are not at hand, and he is drowned, could it be said that the man

is drowned because of the absence of the saving power ?" P. 296. In

the case at bar, the detention commenced with the stranding. That

detention and its concomitants never ceased until the boat was de

stroyed. That was the only detention existing, and the failure of the

tug to reach the boat was, in the words of Byles, J., the " absence of

an extrinsic saving power." Any other view would lead to mere spe

culative considerations. Suppose that the intervening ice had not

formed, what certainty is there that the canal-boat could have been

got off from the shore so as to have pursued her voyage? The de

tention occasioned by the stranding never ceased until the dan

gers of the thaw came on, which, in combination with the existing

causes growing out of the stranding, led to her destruction. This

test has been suggested in one of the cases: Suppose that an insur

ance had been made in another company against the very cause of

loss excluded in this. For example, the boat is insured " against de

tention by ice," could there have been a recovery on the facts found

at the trial ? Would it not have been successfully objected that the

loss was occasioned by the stranding, and that the detention by ice

was merely incidental to that ?

Another view of the case may be suggested. The voyage termin

ated with the stranding. There was never a moment after that occur

rence in which it was resumed. Accordingly the formation of the

ice could not properly be said to detain a boat whose voyage before

that formation had already come to an end. In Boudrett vs. Henlig,

Holt, N. P. C, 149, the facts were that of the goods insured against

a peril of the sea, a part were lost and a part were got on shore.

This last portion was plundered and destroyed by the inhabitants of

the coast, so that no part of it ever got to the possession of the in

sured. Gibbs, C. J., held this to be a case of total loss. The reason

given is, that the portion of the goods saved from the wreck, though

got on shore, never came again into the hands of the owners. The

total loss was the proximate result of the wreck. This case was ap

proved in Ionides vs. Universal Marine Ins. Co. supra.

In Hohn vs. Corbett, 2 Bing., 295, goods were insured " free from

capture and seizure." The vessel was stranded off Maracaibo, and

part of the cargo damaged, and both vessel and cargo seized by

royalist,s then in possession of the coast, as prize. There was held to

be a total loss both of the damaged and undamaged goods by a peril
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of the sea. The loss was deemed to take place at the time of the

stranding as to all the goods. The judge in delivering his opinion

said, it is clear that the goods would never have moved, as the ship

never moved. It was as if they had been cast on a rock and were

completely out of reach. P. 210. To the same effect is the language

of the court in Magoun vs. N. E. Mar. Ins. Co., 1 Story, 164-165,

where it is laid down that if there be a capture, and before the vessel

is delivered from that peril she is afterward lost by fire or accident,

the whole loss is attributable to the capture. The vessel was never

delivered from that peril until she was virtually destroyed and unable

to perform the voyage.

In such a case the insurers are liable, though the loss is followed

by the operation of a peril excepted from the policy. Phillips on In

surance, § 1161.

It is not claimed that stranding is ipso facto a total loss. It may,

and often does, prove the destruction of the voyage, by the ship

afterward becoming a wreck before she shall be put afloat. Wood

vs. Lincoln etc. Ins. Co., 6 Mass., 479 ; Manning vs. Newnham, 3

Douglas, 136 ; 2 Phill. on Ins., § 1526.

Whether it is to be regarded as a total loss or not, depends on all

the circumstances of the case, as they ultimately turn out, which may

relate back to the time of stranding, and characterize it. It is closely

analogous to submersion, and is prima facie evidence of total loss-

Sewall vs. W. I. Ins. Co., 11 Pick., 90, 94.

If the ship remains stranded and is subsequently lost, and it is

claimed by the insurers that such loss is occasioned by peril excepted

from the policy, it must appear that it is owing to the direct effect of

the excepted peril. 1 Phill. on Ins., §§ 1129, 1151. The burden of

proof is thus cast on the defendant. Per Bagley, J., in Levi vs. All-

nutt, 15 East., 269.

It is now proper to consider the authorities cited on behalf of the

defendant.

The case of Hadkinson vs. Robinson, 3 B. & P., 383, (A. D., 1803,)

was an insurance against capture, on a cargo from an English port to

Naples, with leave to join a convoy. In the course of the voyage, in

formation was received by the master that the port of Naples was

closed against English ships. The ship accordingly proceeded to

another port, where the cargo was sold for a small sum, whereupon

the assured abandoned as for a total loss. The court held that the

fear or prospect of capture in a hostile port was not equivalent to

capture itself, or, in its own language, that the peril must act directly
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and not collaterally upon the thing insured. If the principle of this

case be sound, of which there is great doubt, (3 Kent's Com., 293-4)

it has no application to the case at bar, where a sea peril did act

directly upon the boat, and occasioned its stranding.

Foster vs. Christie, 11 East., 205, is to the same general effect,

Lord Ellenborough remarking that the risk insured against must be

the effective cause of the loss.

Spayer vs. New York Ins. Co., 3 Johnson, 88, simply holds that if

the event happens, in which the insurers are warranted free from lia

bility, it is equivalent to an actual termination of the risk by the land

ing of the goods. This, of course, is not disputed.

Livie vs. Janson, 12 East., 647, is much relied on by the defendants.

In that case, an English ship endeavored to elude, by night, an em

bargo in passing out of the port of New York. A body of ice, pro

pelled by the tide and wind, drove her upon Governor's Island, where

she was stranded. In the morning she was taken possession of by

the custom-house officers, and finally condemned for a breach of the

embargo. In an action on a policy of insurance, the court held

that the loss was not occasioned by the stranding, but by the seizure,

which was deemed to be the proximate cause of the loss. Two ob

servations are to be made upon this case : one is, that the ship was

engaged in the violation of law, and on account of that, the seizure

was made. The loss was virtually occasioned by the act of breaking

the embargo, (per Burrough, J., in commenting on Livie vs. Janson

in Hohn vs. Corbett, supra, p. 212.) The other observation is, that

the peril which was held to occasion the loss acted directly upon the

property insured. In that aspect of the case, it falls within the rule

laid down by Lord Avanley, in the case of Hadkinson vs. Robinson,

already referred to, that the peril must act directly and not collaterally

upon the thing insured.

This was not the case in the facts now under discussion as to the

action of the ice. It acted only indirectly in preventing the tugs

from going to the rescue of the boat. If it had reached the canal,

and the storm had caused its banks to burst, and the boat had been

swept out into the open fields, and ice had been formed between it

and the canal, thus preventing the use of applicants for returning

it to the canal, would the ice have acted directly in causing the de

tention ? If so, and there had been no ice, would the earth that was

washed out of the canal bank, and whose absence prevented the filling

of the level, be a cause of detention ? Or if laborers couldn't be got to

shovel the earth back, would the absence of them be such a cause ?
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All these are obstacles or hindrances to the prosecution of the voyage,

but none of them act directly as causes within the rule, either in

Hadkinson vs. Robinson, or Livie vs. Janson.

It should be added that there is great reason to doubt the sound

ness of each of these cases. The former of them has already been

remarked. Livie vs. Janson has been severely criticised by text

writers and doubted in decisions. Mr. Phillips says, it is surely

wrong, as well as the nisi prius case of Green vs. Elmslie, Peake's N.

P. Cases, p. 212. He adds that these decisions need support them

selves rather than suffice for the support of others. The case of Livie

vs. Janson is treated unfavorably in Hohn vs. Corbett, supra, 295. In

the recent case of Iouides vs. Univ. Marine Ins. Co., 14 C. B., N. S.,

283, it is said by Welles, C. J., to be open to observation. See also

Dole vs. N. E. Ins. Co., 2 Cliff., 394-433 ; 1 Phill. on Insurance, section

1136. The principle of the case seems to be opposed to a decision

in the same court, Levi vs. Allworth, 15 East., 267, as well tis to other

cases already cited in this opinion.

The only other case necessary to be noticed is Patrick vs. Conn. Ins.

Co., 11 Johnson, 14. In this case a cargo was insured from New

York to Cadiz, and there was a clause in the policy that the insurers

took no risks in port but sea risk. The ship was forced from her

moorings in a violent gale and driven on shore, where she lay above

high water mark. After the gale abated, she was forcibly taken pos

session of by French troops then holding the port, and burnt, with

the cargo. The cargo was not injured by the stranding. The court

held that the cargo was not lost through the stranding, but through

the forcible act of the French.

The decision is rested solely on these doubtful cases of Livie vs.

Janson, and Green vs. Elmslie, already considered, and can of course

be of no higher authority. It is also quite difficult to reconcile with

the decision immediately preceding it in the same volume, where the

court held that on the same state of facts the ship was lost by means

of the stranding. It seems impossible to deny that the cargo under

the circumstances was identified with the ship, and that within the

principle in Hohn vs. Corbett, supra, the goods were as completely lost

at the moment of stranding as if they had been cast on an inacces

sible rock.

It is not necessary to consider in detail the exceptions to the charge,

as the views already given dispose of them. The judgment of the

court below must be affirmed.

Judgment affirmed, with costs. All concur.
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SUPKEME COURT OF THE UNITED STATES.

October Term, 1874.

CHARLES W. JEFFRIES, Adm'r of Allan

A. Kennedy, Plaintiff in Error,

1

ECONOMICAL MUX. LIFE INS. CO. I

The policy provided that it was issued and accepted on the following among other

conditions : that the statements and declarations in the application "are in all

respects true and without the suppression of any fact relaiing to the health or

circumstances of the insured, affecting the interests of Raid company. " Also

that the violation of any of the conditions should render the policy void.

The insured, in answer to the question whether he was married or single, stated he

was single, whereas he was then married. To the question whether any appli

cation had been made to any other company, he answered No, whereas about

six months previous he had applied for and obtained insurance in another

company.

Held, that it was the agreement between the parties that the company should no t

be deceived either to its injury or its benefit. Tho company has a right to fix its

own estimate of what is material, and made these questions material by mak

ing its liability depend upon the truth of the answers. To leave the question

of materiality to the judgment of the jury would be a violation of the legal

rights of the company. The attempt was to deceive tho company, in which

law and justice point to the same result, the exemption of the company.

Judginentaffirmed.

In error to the Circuit Court of the United States for the Eastern

District of Missouri.

Hunt, J.

The plaintiff, us administrator of Allan A. Kennedy, brought his

action against the Economical Ins. Co., alleging that, on the 19th day

of October, 1870, it issued a policy of insurance upon the life of

Kennedy, in the sum of $5,000, which policy was set forth at length ;

that Kennedy died in August, 1871, and that notice had been given
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to the company of his death, payment of the amount of insurance

demanded and refused.

The policy contained the clauses following, viz :

This policy is issued by the company, and accepted by the insured

and the holder thereof, on the following express conditions and

agreements, which are part of this contract of insurance :

1. That the statements and declarations made in the application

for this policy, and on the faith of which it is issued, are in all respects

true and without the suppression of any fact relating to the health or

circumstances of the insured, affecting the interests of said company.

6. That, in case of the violation of the foregoing conditions, or any

of them, or of the insured dying in, or in consequence of, a duel, or

in violation of the laws of the United States, or of any nation, state,

or province, or by reason of intoxication, this policy shall become null

and void.

The answer of the defendant, among others, contained the follow

ing allegations :

That the policy was by this defendant issued, and by the said Ken

nedy accepted, on the following express conditions and agreements

contained in said policy and made part of said contract of insurance,

to wit, that the statements and declarations made in the application

for said policy, and on the faith of which it was issued, were in all re

spects true, and without the suppression of any fact relating to the

health or circumstances of the assured affecting the interests of the

defendants, and upon the further condition, to wit : that, in case of

ihe violation of the aforesaid condition, among others, or of the in

sured dying in, or in consequence of, :i duel, or in violation of the

laws of the United States, or of any nation, state, or province, or by

reason of intoxication, said policy should become null and void.

That said Allan A. Kennedy did violate the first condition in this :

that the statements and declarations made by the said Kennedy, in

his application for said policy of insurance, were not in all respects

true, but were false in the following respects, to wit : Defendant says,

that in and by said application for said policy of insurance, and on

the faith of which said policy was issued, the said Kennedy, in an

swer to the question therein asked of him as to whether he was mar

ried or single, stated that he was single, meaning thereby that he was

a single and unmarried man, whereas, in truth and fact, said Ken

nedy was then and there a married man, having a wife then living,

as he, the said Kennedy, then and there well knew.

Duleudant further says thai in and by said application for said
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policy of insurance, and on the faith of which said policy of insur

ance was issued, the said Kennedy, in reply to the question therein

asked of him, " Has any application been made to any other company ;

if so, when?" answered, "No;" meaning thereby that he, the said

Kennedy, had not prior thereto applied for insurance on his life to

any other life insurance company ; whereas, in truth and in fact, said

Kennedy had, prior thereto, to wit, on or about the month of April,

1870, applied for insurance upon his life to the Mutual Life Ins. Co.,

of New York, and had been insured therein in the sum of $10,000, as

the said Kennedy, at the time of making said answer, then and there

well knew.

To this plea a demurrer was interposed, which was sustained by the

court below. From the judgment entered upon this demurrer, the

present writ of error is brought.

The contention in opposition to the judgment is this : that the plea

does not aver that the false statements made by the assured were ma

terial to the risk assumed. Is that averment necessary to make the

plea a good one ?

It is contended, also, that the false answers in the present case were

not to the injury of the company ; that they presented the applicant's

case in a less favorable light to himself than if he had answered truly.

Thus, to the inquiry are you married or single, when he falsely an

swered that he was single,' he made himself a less eligible candidate

for insurance than if he had truly stated that he was a married man ;

that although he deceived the company, and caused it to enter into a

contract that it did not intend to make, it was deceived to its advan

tage, and made a more favorable bargain than was supposed. This

is bad morality and bad law. No one may do evil that good may

come. No man is justified in the utterance of a falsehood. It is an

equal offense in morals whether committed for his own benefit or that

of another. The fallacy of this position as a legal proposition will

appear in what we shall presently say of the contract made between

the parties.

We are to observe, first, the averments of the plea :

That Kennedy, in and by his application for the policy of insurance,

in answer to a question asked of him by the company, whether be

was " married or single?" made the false statement that ho was

single," knowing it to be untrue ; that in reply to a further question

therein asked of him by the company, whether "any application had

been made to any other company? If so, when?" auswered, "No,"

" whereas, in fact, at the time of making such false statement, he well
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knew that he had previously made application for such insurance ;

and been insured in the sum of $10,000 by another company."

Secondly, we are to observe the averment :

That the statements and declarations made in the application for

said policy, and on the faith of which it is issued, are in all respects

true, and without the suppression of any fact relating to the health

or circumstances of the insured affecting the interests of the company.

We are to observe also this clause of the policy, in which it is de

clared that this policy is made by the company, and accepted by the

insured, upon the express condition and agreement that such state

ments and declarations are in all respects true. This applies to all

and to each one of such statements. In other words, if the state

ments are not true, it is agreed that no policy is made by the compa

ny and no policy is accepted by the insured.

The proposition at the foundation of this point is this : that the

statements and declarations made in the policy shall be true.

This stipulation is not expressed to be made as to important or mate

rial statements only, or to those supposed to be material, but as to all

statements. The statements need not come up to the degree of war

ranties. They need not be representations even, if this term con

veys an idea of an affirmation having any technical character. State

ments and declarations is the expression—what the applicant states

and what the applicant declares. Nothing can be more simple. If

he makes any statement in the application, it must be true. If he

makes any declaration in the application, it must be true. A faithful

performance of this agreement is made an express condition to the

existence of a liability on the part of the company.

There is no place for the argument either that the false statement

was not material to the risk, or that it was a positive advantage to

the company to be deceived by it.

It isthe distinct agreement of the parties that the company shall

not be deceived to its injury or to its benefit. The right of an indi

vidual or a corporation to make an unwise bargain is as complete as

that to make a wise bargain. The right to make contracts carries with

it the right to determine what is prudent and wise, what is unwise

and imprudent, and upon that point the judgment of the individual

is subject to that of no other tribunal.

The case in hand affords a good illustration of this principle. The

company deems it wise and prudent that the applicant should inform

them truly whether he has made any other application to have his

life insured. So material does it deem this information, that it stipu-

m

7>
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lates that its liability shall depend upon the truth of the answer.

The same is true of its inquiry whether the party is married or single.

The company fixes this estimate of its importance. The applicant

agrees that it is thus important by accepting this test. It would be a

violation of the legal rights of the company to take from it its

acknowledged power thus to make its opinion the standard of what

is material, and to leave that point to the determination of a jury.

The jury may say, as the counsel here argues, that it is immaterial

whether the applicant answers truly if he answers one way, viz., that

he is single, or that he has not made an application for insurance.

Whether a question is material depends upon the question itself.

The information received may be immaterial. But if under any cir

cumstances it can produce a reply which will influence the action of

the company, the question cannot be deemed immaterial. Insurance

companies sometimes insist that individuals largely insured upon their

lives, who are embarrassed in their affairs, resort to self-destructiou,

being willing to end a wretched existence if they can thereby bestow

comfort upon their families. The juror would be likely to repudiate

such a theory, on the ground that nothing could compensate a man for

the loss of hisjlife. The juror may be right and the company may be

wrong. But the company has expressly provided that their judg

ment, and not the judgment of the juror, shall govern. Their right

thus to contract, and the duty of the court to give effect to such con

tracts, cannot be denied.

Of the authorities in support of these views a few only will be

mentioned. In Anderson vs. Fitzgerald, 4 H. of L. cases, 474, Fitz

gerald applied to an insurance office to effect a policy on his life. He

received a form of proposal containing questions required to be an

swered. Among them were the following : " Did any of the party's

near relatives die of consumption, or any other pulmonary complaint ? "

and "Has the party's life been accepted or refused at any office?''

To each of these questions the applicant answered "No." The an

swers were false. F. signed the proposal, and a declaration accom

panying, by which he agreed " that the particulars above-mentioned

should form the basis of the contract." The policy mentioned sev

eral things which were warranted by F., among which these two an

swers were not included. The policy also contained this proviso :

that " if anything so warranted shall not be true, or if any circum

stance material to this insurance shall not have been tiuly stated, or

shall have been misrepresented or concealed, or any false statement

made to the company in or about the obtaining or effecting of this uisin



1875.] 391Jeffries vs. Economical Mid. Life Ins. Co.

ance," the policy should be void. On the trial, before Mr. Justice Ball,

he charged the jury, "that they must not only be satisfied that the va

rious false statements were false in fact, and were made in and about

effecting the policy, but also that such false statements were material

to the insurance." A bill of exceptions was tendered on the ground

that the jury should have been directed " that if the statements were

made in and about effecting the insurance, and such statements were

false in fact, the defendants were entitled to a verdict, whether such

statements were or were not material." Page 487.

The exceptions were argued in the Court of Exchequer, where

judgment was ordered for the plaintiff on the verdict. A writ of

error was brought in the Court of Exchequer Chamber, where the

judgment was affirmed by a majority of seven to three. The writ of

error to the House of Lords was then brought. Mr. Baron Parke,

Mr. Baron Alderson, Mr. Justice Coleridge, Mr. Justice Wightman

Mr. Justice Erie, Mr. Justice Creswell, Mr. Baron Piatt, Mr. Justice

Williams, Mr. Justice Talfourd, Mr. Baron Martin, and Mr. Justice

Crompton attended.

Opinions were delivered by Mr. Baron Parke, the Lord Chancellor,

Lord Brougham and Lord St. Leonards, all concurring in reversing

the judgment, on the ground that the question of the materiality of

the statements should not have been submitted to the jury. This

case was decided upon facts almost identical with the one before us,

and presented the precise question we are considering. The counsel

for the defendants asked for a ruling, that if the statements were un

true the defendants were entitled to a verdict, whether they were or

were not material. This was refused, and the judge charged that to

entitle the defendants to a verdict the statements must not only be

false, but material to the insurance. This was held to be error, and

the judgment was reversed.

Cazenore vs. British Equitable Ass. Co., 6 Com. Bench, N. S., 437 ;

2 Crainpton & M., 348, is a familiar case. The opinion was delivered

by Cockburn, C. J., of the Common Pleas, and decided in the same

way. This case was affirmed in the Exchequer Chamber in I860.-—

See 6 Jur., N. S., 826, 1860; 3 Bigelow Cases, 213 ; Price vs. Phoenix

Ins. Co., 17 Minn. R., 497 : 2 Ins. Law Jour., 223.

Many cases may be found which hold that where false answers are

made to inquiries which do not relate to the risk, the policy is not

necessarily avoided, unless they influence the mind of the company,

and that whether they are material is for the determination of the

jury. But we knovv of no respectable authority which so holds,

■
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where it is expressly covenanted as a condition of liability that the

statements and declarations made in the application are true, and

when the truth of such statements forms the basis of the contniet.

The counsel for the insured insists that policies of insurance are

hedged about with so many qualifications and conditions, that ques

tions are propounded with so much ingenuity and in such detail, that

they operate as a snare, and that justice is sacrificed to forms. We

are not called upon to deny this statement. The present, however,

is not such a case. The want of honesty was on the part of the ap

plicant. The attempt was to deceive the company. It is a case, so

far as we can discover, in which law and justice point to the same

result, to wit, the exemption of the company.

Judgment affirmed.



MISCELLANEOUS.

The /(Mowing nummary of cases, chiefly in the lower courts, is from

various sources, not official.

Marine.—Liability for insurance on charteredfreight in case of a voy

age broken up.

The, plaintiff sued on a policy on chartered freight. By the charter-

party, which contained the usual exception of dangers of navigation,

the vessel was to go from Liverpool to Newport, and there load a

cargo of iron rails for San Francisco, and the policy insured the

freight for that voyage. The ship ran on shore between Liverpool

and Newport. She was ultimately got off ; and though the damage

she sustained was not such as to constitute a total loss, the time

necessary for getting her off and repairing her, so as to be a cargo-

carrying ship, was so long as to put an end in a commercial sense

to the speculation as between shipowners and charterers, and the

latter accordingly abandoned the contract, and hired another vessel,

by which they forwarded the rails to San Francisco.

Held, that the charterer was discharged from his contract by what

had occurred, and that therefore the plaintiff was entitled to re

cover for a total loss of freight.

Jiiclcsoii vs. Union Marine Ins. Co.

Court of Exchequer Chambers, England.

Fire.— Witness may refresh hvt memory from invoices and accounts.

The fact that the witnesses referred to invoices and other papers to

assist them in remembering the articles and prices, does not necessa

rily give the statement the character of a copy or of secondary evi

dence. The point of the matter is, that they swear to the statement

as tht :r own work, made out from their knowledge of the facts. One

may know that he received and had the articles set forth in a certain

invoice, and that these articles, or a certain number of them, were

destroyed by the fire, and yet be unable to remember the items with

out the assistance of the invoice to refresh the memory.
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In all cases where accounts are multitudinous, the rule as to the

personal knowledge of the witness is relaxed. He must be permitted

to put the items into an account, and to refresh his recollection by

means of other accounts and papers as to the items.

Alleghany Ins. Co. vs. Hanlon.

Dociskm rendered October 26, 1874. Pa. 8. C.

Life.—Parlies to a Suit for Recovery of Profits.

John Schlecht and Rosina Schlecht took out a policy for $2,000 in

the World Mutual Life Insurance, payable, on the death of either, to

survivor. In August, 1874, Mrs. Schlecht died, and six weeks after

Mr. Schlecht died. Suit was brought by the administrator to re

cover the face of the policy and such profits as had accrued. The

company had not declared a dividend on the policy. A demurrer was

interposed by the company, claiming that there was an improper join

der of two causes of action—one for an accounting of the profits and

the other for merely a money demand—and that all the policy-holders

should be made plaintiffs to the first and the stockholders should be

made defendants.

Held, that inasmuch as the plaintiff claims only his share in the

profits of the defendant, and it has not appeared that any other policy

holders are entitled to profits, or that they are necessary in the deter

mination of the plaintiff's share, it would be a heavy burden to the

policy-holder, if, before a recovery could be had, all of the policy

holders should be required to be brought up as plaintiffs or defen

dants. The books of the corporation should, and presumably do,

show the amount of the profits and the plaintiff's share. It would be

the duty of the defendants to ascertain the profits of the business, and

they are presumed to discharge such duty in a proper maimer, so as

to enable the policy-holder to ascertain the amount coming to him

without a formal accounting in the ordinary term.

Decision rendered Jan., 1675. N. Y. 8. C.

Marine.—Concealment of material facte after the slip has been signe ?>

The action was on a policy of insurance for £3,200 on freight to'

be carried by the plaintiff's vessel. The proposal or " slip" was

signed for the company on the 11th of March, 1871. On the 16th

the vessel was lost, and next day—the 17th—the plaintiff heard of

the loss and sent his clerk to the company's office for the policy,

without telling him of the loss. The compauy asked what insurance,

if any, had been effected on the ship. The clerk said the insurance
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was only to the amount of £2,700, and the company's manager pro

posed that a warranty to that effect should be inserted in the policy as

it was. It was then found that there was a further insurance on the

vessel for £500, but which would expire on the 20th of March, and

the warranty was altered accordingly, " No insurance on the vessel

after the 20th of March beyond £2,700. " The company then found

out the fact of the loss, and they disputed the claim on the ground

that the fact had been concealed. The plaintiff relied on a recent

decision in the Court of Queen's Bench, Cory vs. Paton, to the effect

that there need not be a disclosure of such a fact after the " slip"

was signed. The company, however, insisted that the first proposal

was varied and a new one agreed to with the warranty, and that the

concealment of the fact of the loss was material with reference to

their acceptance of that second proposal.

Held, that if there was a " slip" made out, and afterward a policy

was executed, nothing which happened between the time of the "slip"

and of the policy was material to be communicated. It was said,

however, that if, when the underwriter was asked to give out the

policy, he had some words inserted in it for his own advantage, this

gave him a right to ask for some further disclosures. But that would

be a singular result. The policy must relate back to the original

agreement, and the final terms must be considered as those originally

intended. Dealing with the matter on the basis, not of mere form,

but of substantial principle, the decision in Cory vs. Paton was appli

cable to the present case.

Lisheman vs. Northern Maritime Ins. Co.

Derision rendered February 6th, 1875. Court of Ex. Ch., England.

Life.—-Does the claim under a life policy pass to an assignee in

lianbruptcy f

The defendant, a public trader, holding her goods apart from those

of her husband, effected a policy of insurance upon his life, of $1,500,

which sum was stipulated to be paid to her in the event of his death.

The husband having died, and the defendant becoming embarrassed,

one of the principal creditors forced her into bankruptcy. The de

fendant put the assignee in possession of all her goods, but refused to

surrender to him the policy. The assignee filed his petition, asking

that she be compelled to deliver the policy as a part of the estate of

the bankruptcy belonging to the creditors. The defendant responded

that the provincial statute, 29 Vict., ch. 17, which authorizes similar

assurances, provides that the amount shall be paid in in the manner
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directed in the policy, and cannot be subjected by any creditor or

creditors mentioned whatever. The assignee contended that the

creditors mentioned in the act are those of the husband, and not

those of the wife, but the court took the same view of the statute as

did the defendant, and dismissed the petition.

Brossard vs. Massmdn.
Superior Court, Montreal.

Fire.—Liability for assessment in a mutual company.

Property insured by A., in a mutual company, was transferred by

him, together with his right, title and interest in the policy, to B. B.

made an absolute transfer of the property, but not of the policy, to

C, who at the same time conveyed the premises to the wife of B.

Held, that B. was liable to the company for an assessment. The

court say : " The alienation of the property avoided the policy only

as to the right of the assured to recover upon it against the company.

It did not entitle him to release himself from the obligations which

he assumed when he obtained the insurance and became a member of

the corporation."

Oummings rs. Sawyer.

Decision rendered January 12th, 1875. Mass. S. J. C.

Fiue.—A director has no right to purchase claims against his company.

Suit was brought by William Hanna et al. against the Andes Ins.

Co., to recover upon five different claims, amounting in the aggregate

to $10,000. On the part of the plaintiffs, it was alleged that sundry

parties had insured their property in the Andes ; that the property

was destroyed by fire ; that each of the insured had transferred his

claim to the plaintiffs, who were entitled to recover the full amounts

of the policies. In answer, the defendants admitted the issue of the

policies, but claimed that the parties who held them had not com

plied with the terms and conditions therein ; and further, that each

claim was settled through an employee of the company, who had

effected a compromise at fifty cents on the dollar, which had been

paid ; that Hanna, all this time, had been a director of the company,

and had paid nothing to the employee except the expense and a

small commission for settling the matter, and that all these facts were

known to the plaintiffs, who had no right to recover. The plaintiffs

demurred to the answer : First, that the allegation that the defend

ant had settled by an employee was not sufficient, inasmuch as it was

not alleged that the employee held a position of trust and confidence,
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and was employed specifically to settle these claims ; second, that the

defendant had no right to settle the claims by compromise—that the

company owed the debt and was bound to pay it.

The court held that the allegation that the defendant, through an

employee, settled the case, was sufficient, and that it was fair to pre

sume that the employee was duly authorized to make such settlement.

As to the allegation that the company had no right to speculate upon

the claims of the policy-holders—that if it owed a debt it was bound

to pay it—the court would sustain such a compromise if it was showu

there was no fraud, and fraud was not charged in this case. The prin

cipal point made, however, was that Hanna, who was a director of the

company, knew all the facts, and had no right to purchase the claims

from an employee. If the employee did settle for the company, and

took an assignment in blank, and Hanna, or any other person, aware of

that fact, permitted his name to be put in the assignment, he could

receive nothing as against the company, if they had in fact settled the

claims, because the assignment itself would be void. As a director, he

had no right to purchase a claim of this kind against the company,

even if it were a valid one. His position was one of great trust and

confidence, and he would not be permitted to speculate on the com

pany's affairs. Neither could he buy a claim that had been compro

mised and recover in full against the company. 11 this were per

mitted it would open a door for fraud. While it might be to the inter

est of the company, and it had a right to compromise a claim where

there was a just and reasonable defense to it, it would be the interest

of the director owning the claim to oppose any settlement of that kind,

and to recover against the company the whole amount, so that bis posi

tion would be such as to place him directly in antagonism to the very

object for which he was placed there by the stockholders of the cor.

poration. If a director has no right to purchase, no other person has

a right to enter into partnership with him for the purchase of a claim

against a company. The utmost that he can claim is that, as trustee

for the company, he is entitled to what he has paid.

Hanna ti al. vs. Andes Ins. Co.

Sup. Court, Hamilton Co.. Ohio.

Fire.—Loan by a company on its own dock a.i collateral.

The charter of the Great Western Insurance Company prohibited

it from loaning on its own stock. The president had discretionary

power from the finance committee to make loans. The president



398 [May,Digest of Decisions.

made a loan to a director, and a member of the finance committee,

on the company's stock as collateral.

Held, that the transaction was void, and not made by the company,

but by the president without authority. The action on the part of

the director was fraudulent. The company has an equitable lien upon

the stock for the benefit of the stockholders. The company was jus

tified in selling the stock to satisfy its claims, and the proceeds of

such sale could not be claimed by his adminstrator as part of the

director's (since deceased) estate.

Wekl, executor, vs. Great Western Ins. do.

New York Court of Common Pleas.

Fire.—Policy as primafade evidence under the pleadings.

The conditions of the policy were that a watchman should be kept

on the premises day and night, and that in case of loss by fire, the

damage should be certified to by a justice of the peace. On the trial

in the court below, the plaintiffs did not put in evidence that these

conditions had been complied with, and the defendants below, although

they denied that they had, did not offer any evidence to prove the

facts. The court gave a verdict for the plaintiff below, and it was

contended that the plaintiffs below should have proven the fulfill

ment of the conditions of the policy before a verdict could be ren

dered in their favor.

Per Curiam.

It is unnecessary to decide whether the application was by refer

ence made a part of the policy in this case. Neither declaration nor

the affidavit of claim referred to it, while the defendants, neither by

craving oyer, nor by notice, made it incumbent on the plaintiff to call

for or produce it. This, it is true, did not preclude the defendant

from producing and relying upon it as a warranty and defense in

the action. But under the pleadings the policy was evidence to go

to the jury as prima facie evidence of the plaintiffs' case.

Franklin Fire Ins. Co. vs. Staib et al.

Decision rendered November 9th, 1874. Pa. 8. 0.

Fire.— What constitutes a proximate or remote cause of loss.

By the negligence of the servants of the railroad, the sparks from

an engine set fire to a warehouse near its track and destroyed it.

There being a high wind at the time, sparks from the burning ware

house set fire to the stable of the appellee and destroyed it. The

stable was 101 rods from the warehouse, with no intervening build
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ings. When it was burned there was a high wind blowing toward

the stable. Held, that the burning of the appellee's stable was not

the natural and proximate consequence of the burning of the ware

house. The following, from the opinion in Flint vs. T. P. and W. R-

R. 59 111., 349, was adopted by the court as the rule for determining

whether the cause be proximate or remote. " If loss has been caused

by the act, and it was, under the circumstances, a natural consequence

which any reasonable person could have anticipated, then the act is a

proximate cause, whether the house burned was the first or the

tenth, the latter being so situated that its destruction is a consequence

reasonably to be anticipated from setting the first on fire. If, on the

other hand, the fire was spread beyond its natural limits, by means of

a new agency—if, for example, after its ignition a high wind should

arise and carry the burning brands to a great distance, by which a

fire is caused in a place that would have been safe but for the wind,

such a loss might fairly be set down as a remote consequence, for

which the railroad company should not be held responsible. "

Tokdo, Wabash & Western R. W. Oo. vs. Muihfrsbaitrjh.

ill. s. c.

Marine.—Insurable interest of consignee.

Plaintiffs, merchants of London, in the regular course of business,

were notified by their correspondent at Bombay, of a shipment of 250

bales of cotton, with request to insure, and notice of a draft at six

months' sight for j£3,000 against the same, with shipping documents

attached. The cotton was duly insured for £5,000, under two open

policies held by plaintiffs in the defendant company, "as well in

their own names, as for and in' the name or names of all and every

person and persons to whom the same doth, may or shall appertain,

in part or in all." The draft was cashed by the National Bank of

India, and by it transmitted to its manager in London for collection,

and accepted by the plaintiffs, " against delivery of shipping docu

ments " for the cotton.

The plaintiffs also agreed to hold the amount insured at the dis

posal of the bank until payment of their acceptance. The vessel on

which the cotton was shipped was lost at sea before the maturity of

the draft, and the plaintiffs paid the same at maturity, and sued for

the amount of the insurance, claiming that they had the whole legal

interest ; that they were bound as consignees to receive and account

for the whole proceeds of the cotton, and therefore were equally en

titled to receive, and bound to account for the sum assessed by them
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thereon. Citing Bell vs. Brownfield, 15 East, 364 ; Bell vs. Ansley

16 ib., 141 ; Hiscock vs. Barrett, cited 16 ib., 145 : Wolf vs. Horn-

castle, 1. B & P., 316 ; Page vs. Fry, 2 ib., 240 ; Cohen vs. Harman, 5

Taunt, 101 ; Lucena vs. Craufurd, 3 B. & P., 75 ; 2 B. & P. (N. R.),

269 ; Caruthers vs. Sheddon, 6 Taunt., 14 ; Sparkes vs. Marshall, 2

Bing. N. C., 761 ; Hunter vs. Leathley, 10 B. & C. 868 ; Watson vs.

Swann, 11 C. B. (N. S.), 756; 31 L. J. (C. P.), 210; Waters vs.

Monarch Ins. Co., 5 E. & B., 870 ; 25 L. J. (Q. B.), 102 ; London & N.

W. R. Co. vs. Glyn, 1 E. & E. 652 ; 28 L. J. (Q. B.), 188, and many

others.

Claimed in defense, that the plaintiffs had no insurable interest in

the cotton, but a mere expectancy, resting on a contingency : that if

they had such interest it was limited to the amount of the bill they

had accepted, and they had no right to insure for any but themsleves,

or any interest except their own. Citing Robertson vs. Hamilton, 14

East, 522 ; Ex parte Warren, 19 Ves., 3i5 ; Wolf vs. Horncastle,

supra; Lucena vs. Craufurd, supra ; Powles vs. Hargreaves, 3 M. D.

& De G., 430, 23 L. J. (Ch.), 1 ; Irving vs. Richardson, 2 B. & Ad.,

193 ; Stockdale vs. Dunlop, 6 M. &. W., 224 ; Sutherland vs. Pratt,

11 ib., 296, 12 ib., 17 ; Smith vs. Virtue, 9 C. B. (N. S.), 214, 30 L.

J. (C. P.), 156 ; Waters vs. Monarch Ins. Co., supra ; L. & N. W. R.

Co. vs. Glyn, supra ; Bank of Ireland vs. Perry, L. R., 7 Ex., 14 ; ex

parte Smart, ib., 8 Ch. Ap., 220 ; The Freedom, ib., 3 P. C. 594, and

others.

The court, after having had the case some time under advisement,

was equally divided in opinion except on a single point. It was held

by the whole court that plaintiffs were entitled to recover for the

amount of their advance or acceptance.

As to the other points, Bovill, C. J., and Denman, J., held that

the plaintiffs had an equitable interest in every part of the cotton

consigned to them as security for their advances thereon, and being

also the consignees they were entitled to insure the whole value in

their own names, and recover the whole insurance, holding the sur

plus as trustees for the other parties beneficially interested. Keating

and Brett, JJ., held that plaintiffs were not entitled to recover be

yond their own beneficial interest.*

Ebsworlh vs. Alliance Marine Ins. Co.

* From Mouek's "Rep. of cases decided by tho English courts." '(Eng. C. P.)



THE

INSURANCE LAW JOURNAL.

Vol. IV. JUNE, 1875. No. 6

DIGEST OF DECISIONS

IN INSURANCE CASES. RENDERED IN THE UNITED STATES SUPREME

AND CIRCUIT COURTS, AND IN THE STATE

SUPREME COURTS.

From certified transcripts in our possession.

AGENT.

§ 74. Life.— Wlyd Constitutes Payment of Premium to.—The

policy provided that unless the premium was paid when due at

the office of the company, or to the agent upon the production of

a receipt signed by the officers of the company, the insurance

should cease. There was evidence that the agent was author

ized to collect premiums, and after deducting his commissions

to send a certified check for the balance to the company at regu

lar periods ; that the agent was indebted to the insured's firm

to an amount exceeding the premium ; that the firm was accus

tomed to pay their private debts from the general funds, and

this premium had been so paid before ; that the agent promised
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the insured to take care of the premium, and told him the day

after it became due that he had done so ; that the receipt had

been received by the agent duly signed, and he so informed the

insured, but retained it as a voucher against the insured ; that

the agent sent the company, after the death of the insured, a few

days later, a check for his balance, including this premium in the

amount ; but the company refused to receive it, and sent back a

check for the amount of the premium and demanded the receipt.

Held, that there was sufficient evidence to wan-ant the jury in

finding that funds which the insured had a right to control and

apply to the payment of the premium had come into the agent's

hands before the premium came due ; that the insured directed

the agent to apply so much of said funds as was necessary to

payment of the premium ; that the agent did so apply it, and

that the jury would be warranted in finding a verdict for the

plaintiff.

Chickeriuy vs. Globe Mutual Life Ins. Co.

Rep'd Jour'l, p. 417. Mass. 8. .1. C.

§ 75. Fire.—Power to make preliminary Contracts.—Private

.Instructions of Company to.—Where an agent was regularly au

thorized to contract for insurance, and was furnished with blank

policies for filling up and delivering to the parties with whom he

contracted, he was authorized to make binding preliminary con

tracts to insure, to be consummated by filling up and delivering

the policy, and an agreement to insure for three 3rears was not a

parol contract for insurance for that period, but a preliminary

agreement to' insure within the scope of his authority.

Ellis vs. Albany City Fire Ins. Co., 50 N. Y., 402.

The validity of the contract was not affected by credit being

given until the delivery of the policy. A recovery of amount

insured was proper in action for breach of contract.

Trustees &c. vs. Brooklyn Fire Ins. Co., 19 N. Y., 305 ; Anehelou vs. Ex

celsior Ins. Co., 27 N. Y., 210 ; Ellis vs. Albany City Fire Ins. Co., 50 N. Y.,

402.

Private general instructions to the agent by the company un

known to the insured, do not affect the rights of the parties.

Angel vs. Hartford Fire Ins. Co.

Rep'd Jour'l. p. «7. N.Y.C.A.
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ARSON.

§ 76. Fibe.—Liabilityfor under the Laws of Ohio.—On the trial

of E., charged, under the Ohio act of March 20, I860, with

causing a building owned by him to be burned, with the intent to

defraud the insurer of such building, H., called as a witness on

behalf of the State, having testified that he burned the building

in question, and that he was hired to do so by E., the court was

requested, on behalf of the accused, to instruct the jury that H.

was guilty of no crime if he burned the building at the instance

of E., and was therefore interested in procuring the conviction of

E. Held, that this instruction was properly refused. The

criminal liability of H. for his participation in the transaction,

whatever it was, was in no way affected by the result of the

prosecution against E.

Evans vs. State of Ohio.

Bep'd Jour'l. p. 204. Ohio 8. C.

§ 77. Fuse.—Proof in Civil Suit.—It is usually sufficient in a

civil suit involving arson to state what rules of evidence do apply.

It is not necessary to charge the jury that the same strength

and clearness of proof are not needed in a civil suit as in a crim

inal suit.

Bailey and Pond vs. London and Lancashire Ins. Co.

Rep'd in July number.

U. 8. 0. C. La.

ASSIGNMENT.

§ 78. Fire.— What Constitutes a Valid Consent to.—Agent's

Authority to give Consent to.—The policy provided that a convey

ance of the property or assignment of the policy, not assented to

by the company, shall render the policy void. W., the insured,

executes to B. a bill of sale of the property. The inventory was

completed and possession given two days later, at which time W.

wrote an assignment on the back of the policy to B. W. then sent

the policy to the agent, who issued the policy, but from whom

the agency had since been withdrawn, who at the request of W.

indorsed his consent to the transfer, but at the same time in

formed the messenger that his act had no legal validity. The



404 [June,Digest of Decisions.

secretary of the company was then shown the policy and informed

that W. was the owner of the property, and asked if the assign

ment and consent were all right; he said yes. The secretary was

not informed of the circumstances under which the agent's consent

was given, nor was the latter informed of the transfer of the pro

perty. Held, that as the transfer of the policy was part of the

contract of sale, the sale might be regarded as incomplete until

this had been fully effected.

Mandy vs. Ins. Co. of N. A. , 1 Lansing, 20.

But if the transfer of property be regarded as prior to the

company's consent to a transfer of the policy, there is authority

for holding that the property was revived by subsequent consent.

Sherman vs. Niagara Ins. Co. , 46 N. Y. , 526.

Held, that there was nothing in the terms of the policy to re

quire the consent to be previous to transfer of title to give it

validity. Held, that the agent having surrendered his agency,

and balanced his accounts, had no authority to give the assent,

and notice of this fact given to the messenger at this time was

notice to the principal.

Story on Agency, sec. 140 ; Bank of U. S. vs. Davis, 2 Hill, 451 ; Jeffrey

vs. Bigdon, 13 Wend., 518 ; Sutton vs. Dillage, 3 Barb., 529.

Held, that the consent of the secretary may be regarded as a

ratification of the agent's consent, or a new consent, in either case

binding the company.

Buchannan vs. Exchange Fire Ins. Co.

Rep'd Jonr'l, p. 457.

N. Y. Com. A.

CONSTRUCTION.

§ 79. Fire.—Of Machinery.—Held, that the word machinery,

in a policy on the machinery of a paper-mill, covers all the tools

and implements used therewith in the manufacture of paper.

Buchannan vs. Exchange Fire Lis. Co.

—i 78.

CONIRACT.

§ 80. Life.—Time of.—Effect of on Representation of Health.—

The application provided that the insurance should not be binding
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until the premium was received by the company or its authorized

agent, and binding the insured to pay the premium as soon as

the policy was issued. Held, that the contract was consummated

when the premium was delivered to the express to forward to the

agent according to his instruction. Held, that the representa

tion as to health in this application was a continuing one up to

the consummation of the contract. It was the duty of the in

sured to communicate any material change of health in the in

terval. In the absence of such communication a material change

of health will avoid the policy, but the premium may be recovered

on the ground that as the risk never accrued there was an ab

sence of consideration.

Phil. Ins., sec., 524 : May on Ins., sec. 200, p. 210 ; Edwards vs. Fortner,

1 Camp., 530; Traill vs. Baring, 4 De Gex, Jones & Smith, 318 ; May on

Ins., pp. 199, 201.

Whitley, adm. etc., vs. Piedmont and Arlington Life In*. Co.

Hep. Jour'l, p. 362. N. C. S. C.

§ 81 . Life.—How governed.—A policy of insurance issued by .

a company of New Jersey to a citizen of another State, and con

taining no provision for the payment of premiums in another

State, is a contract to be performed in New Jersey and must be

governed by its laws.

Spratley vs. Mutual Benefit Life Ins. Co.

Bep'd Jour'l, p. 373. Ky. C. A.

§ 82. FlRE.— Verbal, not binding when Charter requires Contract

to be written.—Where no question of estoppel is raised, a mere

verbal contract of insurance is not binding where the charter

requires the contract to be in writing, sealed and attested by the

officers of the corporation.

Hasleit vs. Alleghany Ins. Co.

Rep'd Jour'l, p. 372. Pa. S. C.

INTERMEDIATE INSURANCE.

§ 83. FlBE.—Authority of Agent to Contract under charter.—

The company's charter provided that every contract, bargain,

agreement and policy for the purpose of insuring against fire

should be in writing or in print, under the seal of the corpor
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ation, signed and attested by its officers. Held, that this pro

vision refers simply to the final formal contracts |by which the

company is bound, and does not invalidate such initial and pre

liminary contracts to insure as may be made by the company or

its authorized agents, though not in writing.

Constant vs. Ins. Co.. 3 Wallace, C. C., 316, distinguished. Security Fire

Ins. Co. vs. Ky. M. & F. Ins. Co., 7 Bush, 81.

Held, that credit given by agent according to usage did not

affect the validity of the contract, which could be enforced in a

court of equity. An agent might after a fire fill up a policy in

accordance with a previous parol agreement, and such policy

would bind the company. Held, that such policy was the pro

perty of the insured, and could be recovered on though retained

by the agent.

Kohne vs. Ins. Co. ; Lightbody vs. North American Ins. Co. ; City of Da

venport vs. Peoria Marine & Fire Ins. Co.

Franklin Fire. Ins. Co. vs. Colt.

Bep'd JourT. p. 367. U. 8. 8. C.

LIMITATION.

§ 84. Life.— When Limitation logins.—Recovery barred by Laics

of anotlicr State.—A policy was issued by a company of New

Jersey to a citizen of Virginia in 1860. Before the next premi

um fell due the powers of the agent in Virginia were revoked on

account of the war, and no more premiums were paid. The in

sured died in 1863. Notice and proofs of death were delivered

to an agent in Kentucky in 1872. Held, that the parties were

bound to give notice within a reasonable time. In case of ap

parently unreasonable delay unless satisfactorily explained the

statute of limitations will be held to begin to run within a

reasonable time after death. In this case the statute of limita

tions began to run within a reasonable time (six months, as

shown by the evidence, when the parties might have been ready

to sue) after the close of the war. Acts of Virginia suspending

the statute of limitations, but excluding foreign debtors from

its provisions, did not apply to this company, which after the

commencement of the war was a foreign debtor. The policy

not being under seal was barred in five years by the laws of
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Virginia, and in six years by the laws of New Jersey, and there

fore, could not be recovered upon in Kentucky.

Spratley vs. Mutual Benefit Life Insurance Co.

-I 81.

MISREPRESENTATION.

§ 85. Life.—Made Material by Contract—Materiality a Ques

tion of Law.—The policy provided that it was issued and accepted

on the following among other conditions : " That the statements

and declarations made in the application for this policy and on

the faith of which it is issued, are in all respects true, and with

out the suppression of any fact relating to the health or circum

stances of the insured affecting the interests of said company,"

also, " that in case of the violation of the foregoing conditions,

or any of them, * * * this policy shall become null and void."

The insured, in answer to this question whether he was married

or single, replied single, when he was in fact then married, also

to the question whether any application had been made to any

other company, replied no, whereas he had applied for and ob

tained $10,000 insurance but a few months previous. Held, that

it is the distinct agreement between the parties that the company

shall not be deceived either to its injury or to its benefit. It

matters not whether the false statement be claimed to be imma

terial or even beneficial to the company. The right to contract

carries with it the right to determine what is wise and prudent

or otherwise. The company in the exercise of this right fixed

its estimate of the importance of these inquiries by making its

liability depend on the truth or falsity of the answers. The

applicant agrees to its importance by accepting the test. To

leave the question of materiality to the judgment of the jury

would be a violation of the legal rights of the company. The

company has a right to contract that its judgment and not that

of the jury shall govern, and it is the duty of the courts to give

effect to the contract.

Anderson vs. Fitzgerald, 4 H. of Lords Coses, 474 ; Cazenore vs. British

Equitable Ass. Co., 6 Com. Bench, N. S.. 437 ; 2 Crampton & M. , 348 ; 6 Jur.

N. S., 826, 1860 (3 Bigelow Cases, 213;) Price vs. Phoenix Ins. Co., 17

Minn., 497.

The rule so frequently laid down that the question of inateri
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ality is for the jury to determine, does not apply to cases where

the truth of the statements in the application is expressly cove

nanted and forms the basis of the contract.

Jeffries vs. Economical Mutual Life Ins. Co.

Bep'd Jour'l, p. 386. > U. 8. 8. C.

»

NOTICE.

§86. Marine. — Dm Diligence.— Use of Telegraph.—"Due

diligence" in countermanding an order for marine insurance or dis

closing any subsequent discovery of facts enhancing the risk,

does not in all cases require the use of the most expeditious

means of communication possible. The requirement is satisfied

by the use of the earliest and most expeditious usual route of

mercantile communication to be judged of under the circum

stances of the case. The question whether the particular mode

is the usual one is a question of fact for the jury.

Grier vs. Young, rep. in Miller on Ins. ; Watson vs. Delafield, 2 Caines,

234; S. C, 1 Johns., 150 ; 2 Johns., 526; McLanahan vs. Universal Ins.

Co., 1 Peters, 170 ; Green vs. Merchants' Ins. Co., 10 Pick., 402 ; Byrons

vs. Alexander, 1 Brevard, S. C., 213.

Andrews vs. Marine Ins. Co., 9 J. K., 34 ; 2 Duer on Ins., note 4, p.

530 and p. 410, distinguished.

The Atlantic telegraph was not a usual mode of mercantile

communication previous to November, 1866. Where an order

for insurance to be effected in New York, was mailed from Liver

pool on Oct. 27th, 1866, and information of the loss of the ves

sel was received by the applicant three days afterward, due

diligence did not require that the intelligence should be trans

mitted by telegraph ; it was sufficient to expeditiously forward

the information by mail.

Proudfoot vs. Montcflore, L. R., 2 l^, B., 513, distinguished.

Snow el al., vs. Mercantile Mut. Ins. Co.

Kep'd Jour'l, p. 436. N. Y. Co*. A.

§ 87. Fihe.— What constitutes due Diligence.—It is sufficient

compliance with the condition of a policy requiring notice of a

loss to be given " forthwith," or " immediately," that the party

has used due diligence under all the circumstances.
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New York Ins. Co. vs. National Ins. Co., 20 Barb., 475 ; Bumstead vs.

Dividend Ins. Co., 12 New York, 81 ; Columbian Ins. Co. vs. Lawrence, 2

Peters, 50.

The clause in a policy as to preliminary proofs, notice, etc.,

should always be construed with great liberality ; and only re

quires such reasonable information as shall enable a company to

form some estimate of its rights and duties before settlement.

Me Laughlin vs. Washington Ins. Co., 23 Wend., 525; Lawrence vs

Ocean Ins. Co., 11 John., 240 ; Smith's Mercantile Law, 516, note 10.

Continental Ins. Co. vs. Lippold.

Rep d Jour'I, p. 430. Nib. 8. C.

PAYMENT OF PREMIUM.

§ 88. Life.— When forwarded by Express.—The agent wrote,

" You can forward the premium by bank check, or you can send

by express." There were three expressmen on the route. The

money was sent by one of these expressmen, who embezzled it,

and was sued for the amount by the sender. Notice of sending

the money was not given to the agent until two weeks later.

Held, that delivery to the expressman was sufficient payment to

the company.

Godfrey vs. Furzo, 3 P. Williams, 185 ; Dutton vs. Solomonson, 3 Bos. &

Pul., 582 ; Bayle vs. Bayle, Cowp., 294 ; Dawes vs. Peck, 8 T. R., 320 ; 2

Kent's Com., 499 ; Chitty on Cont., 439, 484, 485 ; 2 Groenl. Ev., sec. 212 ;

Woolsey vs. Bailey, 27 N. H., 217, 219 ; Smith vs. Smith, ib., 244, 255.

Garland vs. Lane, 46 N. H., 245, 248, and cases cited ; 1 Ch. PI., 6 ;

1 Parsons on Cont., 445 ; Arnold vs. Prout, 51 N. H., 587 ; Chitty. on

Cont., 750 ; 2 Greenl. on Ev., sec. 525, and cases cited ; Wakefield vs.

Litbgow, 3 Mass., 249 ; Kington vs. Kington, 11 M. & W., 233.

Currier vs. Continental Life Ins. Co.

Rep'd Juur-1, p. 444. 8. C. N. H.

§ 89. Life.—Payment of when made.—Payment without Assent

of Insured.—The agent wrote to the insured informing him that

the policy had been received from the company and directing him

to forward the premium by express. The premium was for

warded as directed on the receipt of the letter, but addressed to

the agent at the wrong city. It reached him however within

a reasonable time and was forwarded to and retained by the

company without objection. Held, that the premium was paid
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when delivered to the express. Any variance from the proper

address, which under other circumstances might be material, was

waived bj its due reception and acceptance by the agent and

company.

May on Ins. , sec. 345, p. 412.

Held, that it was immaterial whether the premium was paid

with the knowledge or assent of the insured, who was ill at the

time, or by his relatives without his express assent. Such assent

must be presumed under the circumstances.

Whitley, ndm. etc., vs. Piedmont nnd Arlington Life Ins. Co.

-I HO.

PRACTICE.

§ 90. Fire.—Balance of Testimony.—Admissibility of Evidence,

—The burden of proof is on the affirmative, and that party must

fail in an even balance of evidence. But the balance depends on

the general strength of the evidence and the credibility, not the

number of the witnesses. A contract of insurance affirmed by

one witness and denied by another was properly submitted to the

jury for their determination of the fact. Where the testimony

of one witness denyimg that he had made a contract or a memo

randum was contradicted by another, it was admissible to im

peach the evidence of the first by evidence of the second, that

the first had told him he had made a memorandum.

Angel vs. Hartford Fire Ins. Co.

-I 75

§ 91. Fire.— Variance—Error. — Under section 91 of the

criminal code of Ohio, a variance, on the trial of arson cases,

between the allegations of the indictment descriptive of the in

surer of such building, and the proof given in support thereof,

unless such variance is found to be material to the merits of the

case, or to have the effect to prejudice the accused, does not en

title him to an acquittal.

The mere fact that leading questions are improperly allowed

on the examination of a witness, although allowed as of right, is

not error for which the judgment will be reversed.

Evans vs. State of Ohio.

-IT*.



1875.] 411Practice-

§ 92. Fire.—Return of Premium in case of Fraud.—In assump

sit the defendant pleaded an agreement to accept and an accept

ance by plaintiff of a sum in full satisfaction of loss. Plaintiff

contended that the agreement was obtained by fraud. Held,

that the action was not maintainable without a tender back of

the sum paid by defendants.

Bisbee vs. Ham, 47 Me., 543.

Potter vs. Monmouth Mui. F. Ins. Co.

Rep'd Jonr'l, p. 453. Me. S. J. C.

§ 93. Fibe.—Finding of the Jury.—Where there is conflicting

evidence it is the province of the jury to decide upon its weight

and credibility, and the court will not set aside the verdict,

because it disagrees in opinion with the jury.

Ashley vs. Ashley, 2 Str., 1142; Swain vs. Hall, 3 Wils., 45; Lewis vs.

Peake, 7 Taunt., 153; Hartwright vb. Badburn, 11 Price, 383; Carstairs vs.

Stein, 4 Maule & Selwyn, 192; Woodward vs. Payne, 15 Johns., 493.

The jury are the exclusive judges of the weight of evidence.

Ewing vs. Burnet, 11 Pet., 41; States vs. Lamb, 12 Pet., 1; Richardson vs.

Rostou, 19 How., 263; Hyde vs. Stone, 20 How., 170.

When the jury have assessed the amount of loss at a certain

figure, it is not competent for the court to inquire how the esti

mation has been made, so long as a substantially just result has

been reached.

Bayly and Pond vs. London and Lancashire Ins. Co.

PROFITS.

§ 94. Fire.—Insurance of.—Where the insured made large

profits from illegal rectifying and distilling, but made no claim

for profits, it cannot be said that they insure for profits. The

question is, what was the actual loss, not of profits, but of pro

perty.

Bayly and Pond vs. London and Lancashire Ins. Co.

—I 77.

PROXIMATE CAUSE OF LOSS.

§ 95. Marine.—Construction of Ice Clause.—A claim in a ma

rine policy provided that if the vessel was detained by ice or

* mm

ri.
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the closing of navigation from terminating the voyage, the poli

cy on the cargo should cease, and the unexpired premium should

be returned. Another clause provided that the vessel might

touch or stay at any ports or places when obliged by stress of

weather or other unavoidable accident, without prejudice to the

insurance. The vessel, a canal boat, while being towed down the

Delaware, was with several others separated by a heavy gale

from the tugs and forced ashore, losing a portion of her deck

cargo. Ice did not interfere with navigation at the time, but

during the night ice formed around the boats so that the tugs

could not reach them. After the thaw, some two weeks later, the

wind and ice forced the boat against another vessel, sinking it,

and destroying more than half the cargo. The owners aban

doned and claimed a total loss. Held, that the ice clause is not

ambiguous and needs no interpretation from experts ; its signi

fication is purely a question of law. It is not a condition pre

cedent but a condition subsequent. Her insurers are liable until

the happening of the prescribed event. Held, that the stress of

weather and not the ice was the proximate cause of the destruc

tion, and of all the consequences, including the ultimate loss

which followed.

12 Wall., N. S., 196; 1 Phillips on Ins., sec. 1136-7 ; 2 Pars, on Mar.

Law, 261 ; Ionides vs. Universal Mar. Ins. Co., 14 C. B., N. S., 259 ; Bou-

drett vs. Henlig, Halt. N. P. C., 149; Holin vs. Corbetti, 2 Bing., 295 ;

Magoun vs. N. E. Mar. Ins. Co., 1 Story, 164, 155 ; Phillips on Ins., sec.

1161.

Stranding is not ipso facto a total loss but is primafacia of a

total loss, and whether it is so to be regarded or not depends on

the circumstances.

Wood vs. Lincoln &c. Ins. Co., 6 Mass., 479 ; Manning, vs Newnham. 3

Douglas, 136; 2 Phil, on Ins. 1526; Sewall vs. U. S. Ins. Co., 11 Pick.

90, 94.

The burden of proof is on the underwriters to show that the

loss is the direct result of the excepted peril.

1 Phil, on Ins., sec. 1129, sec. 1159 ; Levi vs. Allnutt, 15 East., 269. Cases

distinguished and excepted to : Patrick vs. Conn. Ins. Co. 11 Johnson 14 ;

Hadkinson vs. Kobinson, 3 B. & P., 383, (3 Kent's Com., 293-4 ; ) Foster vs.

Christie, 11 East., 205 ; Spayer vs. N. Y. Ins. Co., 3 John., 83 ; Livie vs. Jan-

son, 21 East., 647 ; Last case criticised in Phillips on Ins., Holin vs. Cor
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betti, Ionides vs. Universal Ins. Co. 14 C. B., N. S., 283 ; Dole vs. N. E.

Ins. Co., 2 Cliff., 394, 433.

Brown vs. St. Nicholas Ins. Co.

Rep'd Jour'l, p. 377, N. Y. Com. A.

SECBETARY.

§ 96. Fire.—Authority of.—A former agent of the company

who issued the policy, at the request of the insured indorsed a

consent to. its transfer, at the same time informing the insured

that he had no legal authority. The secretary of the company

being shown the indorsement said it was all right. Held, that

the secretary was one of the principal officers, and could bind the

company by insurance and consent in writing or by parol. He

could authorize another to write a consent.

Fish vs. Cattenet, 44 N. Y., 538; Ellis vs. Albany City Fire Ins. Co., 50

N. Y, 405.

Buchanan vs. Exchange Fire Ins. Go.

—I 78.

STORAGE, OR USE.

§ 97. Fire.— Wltat Constitutes.—The keeping of a small quan

tity of saltpetre for the purpose of preserving meat and other stock

in a store, is not a storing within the meaning of the clause pro

hibiting the storingand selling of certain extra-hazardous articles.

Dobson vs. Sotheby, 22 Eng. Com. Law, 481; O'Neill vs. Ins. Co., 3

Comstock, 127.

To avoid the policy there must be such a quantity stored and

sold as would amount to a substantial violation ; to charge that

if the prohibited article was stored and sold in any considerable

quantity the policy was avoided was not error.

Bayly and Pond vs. London and Lancashire Ins. Co.

—S77.

§ 98. Fire.—Of Coal OUs and Inflammable Liquids in Paper-

MiUs.—A clause in a policy on the stock of a paper-mill prohibited

the storage or use of petroleum, rock and earth oils, benzine,

benzole and naphtha without consent; it also provided that refined

coal, carbon and kerosene oil, when stored in less amounts than

ten barrels, shall be classed as extra hazardous. Another

clause provided that camphene, spirit gas, or burning fluid, phos

gene, or any other inflammable liquid, when used in stores, ware
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houses, shops or manufactories for light, subjects the goods there

in to additional charge, and permission for such use must be in

dorsed on the policy. Held, that kerosene is a rock oil, but not

an inflammable liquid, and it was not intended to prohibit its use

for lighting purposes, nor the storage of forty gallons, which was

not an excessive amount for that purpose.

Buchanan vs. Exchange Fire Ins. Co.

-178.

SUICIDE.

§ 99. Life.— What Measure of Insanity wil! avoid Policy.—

The policy provided that it should be void if the insured

" should die by his own hand or act." All the authorities concur

in the view that an unintentional or accidental taking of life is

not within the meaning of the clause. Whether moral and legal

responsibility is essential to avoid the clause in case of insanity,

or whether a mere knowledge of the nature and physical conse

quences is sufficient, is a question of irreconciliable judicial

conflict.

Borradaile vs. Hunter, 5 M. & G., 639 ; Clift vs. Scliwabe, 3 M. G. & S.,

437 ; Dean vs. American Mutual Life Ins. Co. , 4 Allen, 96 ; Cooper vs.

Massachusetts Ins. Co., 102 Mass., 227 ; Easterbrook vs. Union Mutual Life

Ins. Co., 54 Me., 224 ; Mutual Benefit Life Ins. Co., 55 N. Y. Rep., 169 ;

Breasted vs. Farmers' Loan and Trust Co. , 4 Selden, 299 ; Life Ins. Co.

vs. Terry, 15 Wallace, 580.

The court below charged that the clause would be avoided if

the insured killed himself in a fit of insanity which overpowered

his consciousness, reason, and will, and thus acted from a mere

blind and uncontrollable impulse, or impelled by an insane im

pulse he could not resist ; also that they should find for the com

pany unless the insured at the time of such self-destruction was

impelled by an insane impulse which the reason left him did not

enable him to resist. It must be presumed that he was not so

impelled in the absence of evidence to the contrary. The bur

den of proof is on the claimant, and the exigency of proof is not

complied with by proof that he was merely insane at times. He

must be proved insane at the precise time of the act, and in the

absence of such proof it must be presumed that he was then

sane, and an inference of insanity cannot be drawn from the act

of self-destruction. Held, that these instructions state the law
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more explicitly and more favorably for the insurer than any

American authority within the notice of the court. Death re

sulting under these conditions is no more " death by his own

hand or act " than if from accident or mistake. A finding of the

jury that the insured killed himself in a fit of insanity, under

these instructions, must be conclusive against the insurer, if sup

ported by evidence.

Knickerbocker Life Lis. Co. vs. Peters.

Rep'd in Jour'! for July. Md. C. A.

TITLE.

§ 100. Fike.— Under Chattel Mortgage and Receiver's Deed.—

P. was owner of a saw-mill. T. had possession. A contract

was executed by which P. agreed to sell on certain terms to T.,

and the latter agreed that the machinery should be part of the

freehold, but did not agree to buy. T. bought the machinery and

gave a chattel mortgage on it to B. B. bought out the entire

interest of T. at a receiver's sale. There was conflicting evidence

about the actual delivery of the contract. It was also claimed

that the contract was void for want of consideration. B. effected

insurance on the machinery as his own, contained in the mill held

by him under contract of sale from P. Held, that sufficient con

sideration was expressed in the contract, and the question of its

delivery was proper for the jury. Even if invalid it did not ne

cessarily affect B.'s title. Held, that B. was so far the owner of the

chattels insured as to have an insurable interest, properly express

ed in the policy. Held, that evidence to prove B. bought the pro

perty for T. was properly excluded. The reijresentation of B. that

he held the property under contract from P. was true.

Bicknell vs. Lancaster City and County Fire Ins Co.

Rep'd Jour'l, p. 441. N. V. Com. A.

WAIVER.

§ 101. Life.—Authority of Corporations, forfeiture of Premi

um.—Poioer of Agent.—Plaintiff wished time to consider whether

he should pay his next premium in the usual way. Agent in

formed him that though he had no power to waive payment of
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premium when due, he might rely on the usages of the company

to accept an overdue premium within a reasonable time, if the

insured were in good health. The secretary being informed of

the agent's statement, wrote, after payment was due, that he could

pay in the usual way, but said nothing about extension of time.

Plaintiff paid the overdue premium within a reasonable time.

J-Lad, that corporations have the same power to waive their

rights, and are bound by estoppels in pais like natural persons.

Hale vs. Ins. Co., 32 N. H., 295.

The agent and secretary, whether authorized to contract or

not, are agents so far that notice to them is notice to the com

pany. The notice of plaintiff to these parties was notice to the

company, and the acts of these parties was competent evidence

of a waiver by the company, which the latter is estopped from

denying.

Glidden vs. Unity, 33 N. H., 571, 577 ; 2 Kent's Com., 290, and authorities

cited in note b . ; Smith vs. Meeting house, 8 Pick. 178 ; Angeli <fe Ames on

Corporations, sec. 237 ; Pierce vs. Ins. Co., 50 N. H., Lyman vs. Littleton >

50 N. H., 42 ; Clark vs. Ins. Co., 6 Cush., 342 ; Heath vs. Ins. Co.. 1 Cash'

257 ; Vos vs. Robinson, 9 Johns., 192 ; Ins. Co. vs. Tyler, 16 Wend., 385, 401 ;

McMasters vs. Westchester Co. Ins. Co., 25 Wend, 379.

tinental Life Ins. Co.

Cunier vs. Continenial Life Ins. Co.

8. C. N. H.
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SUPREME JUDICIAL COURT OF MASSACHUSETTS.

November Term, 1874.

CAROLINE A. CHICKERING

GLOBE MUTUAL LIFE INS. CO.

A policy issued by au insurance company on the life of A., contained a provision

that if the premiums should not 1k> paid on or before the days when due, at the

office of the company, or to agents when they produce receipts signed by an

officer ot the company, the policy should cease. On the issue whether a premi

um due on a certain day had been paid to an agent of the company, the.e was

evidence that the agent was anthotized to collect premiums, and after deduct

ing his commissions to invest the remainder in certified checks, which were to

be sent with his account to the company at regular periods ; that a few days

before the premium became due the agent was indebted to the firm of which

A. was a member, to au amount exceeding the premium ; that it was the prac

tice of the members of the firm to pay their private debts with funds of the

firm, and A.'s premiums had previously been so paid ; that the agent stated to

A. that he would take care of the premium, and after the day when it became

due stated to him that he had done so ; that the agent had received the receipt

signed by an officer of the company, and hud so informed A., but retained it

as a voucher against A. ; that the agent sent the company, alter the death of A.,

a check for an amount including this premium with his account ; but the com

pany refused to receive it, and returned him a check for the amount of the

premium, and demanded the receipt. Held, that the evidence was sufficient

to warrant the jury in finding that funds, which the assured had a light to con
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trol mid apply to the payment of the premium, had come into the hands of the

company's agent before the premium became due ; that the assured directed

that the agent should apply so much of said funds as was necessary to that

payment ; and that the agent did so apply it, and that the jury would be war

ranted in finding a verdict for the plaintiff.

Contract on a policy of insurance for $20,000, dated February 12,

1870, upon the life of Thomas E. Chickering, payable to the plaintiff,

his wife. By the terms of the policy the sum of $329.60 was to be

paid on before the 9th days of February, May, August and Novem

ber, in every year during the continuance of the policy. Among the

conditions forming a part of the policy were the following :

" 3. If the said premiums shall not be paid on or before the days

mentioned for the payment thereof, at the office of the company, in

the city of New York, (unless otherwise expressly agreed in writing,)

or to agents when they produce receipts signed by the president, vice-

president or secretary, then, in every such case, the said company

shall not be liable for the sum assured, or any part thereof, and this

policy shall cease and determine."

" 9. Agents of the company are not authorized to make, alter or

discharge contracts, or waive forfeitures."

Trial before Wells, J., who reserved the case for the consideration

of the full court upon a report in substance as follows :

Thomas E. Chickering died on February 14, 1871. The answer

set up in defense the non-payment of the premium which became

due on the 9th of that mouth. It was admitted that the pre

mium was not paid, unless in the manner shown in the followiug evi

dence :

The plaintiff put in the deposition of Edward H. Osborn, a copy

of which was made part of the report. He testified, in substance,

as follows : "I was agent of the defendant company from February

1, 1870, to December 31, 1872, and had the sole management of the

business in Boston. I had previously been the agent of Chickering

& Sons, and after I became an agent of the defendants I bought

pianos from time to time for my friends, from Chickering & Sons, and

rendered accounts to the firm of such purchases. I stated to Thomas

E. Chickering that I should take care of his premium, aud I did so,

the payment prior to his death. I saw him on several occasions prior

to the premium becoming due, and subsequently, and told him that

his premium was cared for. I made such a statement to him before

the premium of February 9, 1871, became due. I should say the

same week. At that time I had received the signed receipt for the
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premium from the company ; but it was not good until countersigned

by myself. I communicated tlie fact to Thomas E. Chickering that I

had received the receipt from the company in the usual form of a

notice. I had several conversations with him about it. He remarked

to me that his premium was due. I said, ' Yes, sir, but your pre

mium is taken care of.' This was the substance of subsequent con

versations. It was a matter of conversation from time to time. I

had charge of his life policies, and I had been his adviser from time

to time, and told him that he could depend upon me to take care of

his premiums. Before February 9, 1871, he said to me, ' My pre

mium is due on the 9th.' I said, ' Yes ; but you need give yourself no

uneasiness about it, as I'll take care of it for you.' At that time I

was indebted to the firm of which he was a member, on my running

account. I do not remember to what extent the balance was against

me ; it was for more than the amount of the premium. I had a con

versation with Thomas E. Chickering as to this balance due, in con

nection with the payment of the premium ; and I said to him that I

would come in at my leisure, and we would have a settlement of our

affairs. I saw him the week he died, on several occasions. I saw

him on Saturday night prior to the Tuesday morning on which he

died. He died at one o'clock A. M. This was the last time I saw him.

He then spoke of his premium, and asked me if it was all right. I

said, ' You know that I have always told you that I would take care

of your premium.' I took supper with him and his family that even

ing at the Tremont House.

" On February 15, 1871, being in New York, I made and signed

the following statement, in writing, at the request of the company :

' New York, February 15, 1871. To the officers of the Globe Mutual

Life Insurance Company. I have to report to you the death of

Colonel Chickering, insured under policy No. 18788. The premium

became due on the 9th instant ; but finding it more convenient for

him to pay the premium the first of the coming week, I told him I

would take care of it for him, though I did not deliver the receipt to

him. The premium would have been included in my report of this

(15th) as I deemed the premium paid and myself entirely responsi

ble therefor. Colonel Chickering died Monday night, of supposed

apoplexy.'

" While in New York, I saw the second vice-president, John A.

Hardetibergh, and the president of the company, Pliny Freeman.

I saw them on February 15. I had a conversation in regard to
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Colonel Chickering's death with John A. Hardenbergh ; it is embo

died in a letter to the company. This letter was written on the spot>

and handed to the company. The officers desired me to embody my

statement in writing, and I did so. There was other conversation

with Hardenbergh. He said there was one question he would like

to ask me : Had you seen, instead of the notice of the death of

Colonel Chickering, that he had surreptitiously left the country, would

you deem yourself responsible for the premium ? I told him that I

should. He asked me why. I told him because I had promised him

I should pay it. I told him I hoped he understood the matter fully,

and that I should insist upon sending the premium to the company

He remarked to me that he could see no objection to my doing so-

I then said to him, that ' By virtue of my contract with the company

my report should have been sent to them that day, but of course

being in New York it would have to be delayed one day.' He said

that was all right. The president was in the room—in and out of the

room. Mr. Hardenbergh's and Mr. Freeman's desks were in the

same room. Whether he was cognizant of conversation, I don't

know. John A. Hardenbergh was then the active manager, and was

the one who dealt chiefly with me. The company was supposed to

be managed by a board of trustees. I did not give up the receipt

to Thomas E. Chickering, because that was uiy voucher, on settlement

with his estate, that I had paid so much on his account. I made a

return to the company on February 16 or 17, 1871, and it included

this premium. On February 22, I received a demand from the com

pany for the receipt, and I sent it to the company, and received

from it a check for the amount of the premium.

Cross-examined. " I did not say, in my statement to the company

of February 15, that Chickering said he found it more convenient

to pay the premium on the first of the coming month. I said, ' I

finding it,' not Colonel Chickering finding it. I found it out, be

cause my connection with the Chickering company had been such

that I knew that at the last of the week they had a great deal of

money to pay. I told him not only at that time, but on several

occasions, that I would take care of it, without any request of his.

It was understood that I would. I did not countersign the renewal

receipt, or credit Colonel Chickering with any payment for February

of 1871, or before February, or do anything respecting the payment due

at that date, except to say to him that I would take care of it. It was

not my habit to countersign any receipts until they were delivered.
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I had no agreement with Colonel Chickering to pay this premium

and charge it in my account with Chickering & Sons. It was the

general understanding between us. It was not any more than what

was embodied in different conversations we had had together at dif

ferent times. There never was any conversation in which it was

agreed that it should be charged in the account with Chickering &

Sons. My understanding was, that any charge I had against Colonel

Chickering should be set off against any charge Chickering & Sons

should have against me, and I presumed that this was Colonel'

Chickering's understanding. I have not settled the account between

me and Chickering & Sons then due, because I've had no occasion

to settle the suit. I have a receipt for moneys I paid for the Colonel

previously, and no demand has been made on me, nor have I de

manded a settlement from the Chickeriugs. I do not know how the

account stands."

By the contract of this witness with the defendant, appointing

him its agent, he agreed to devote his exclusive time in the work

of soliciting applications, collecting premiums, and delivering poli

cies. The contract contained the following clauses : "That he will

make a correct statement on the first and fifteenth of each and

every month, of all the moneys received by him or his agents, and

after deducting his commissions as above mentioned, he will accom

pany said statement with a remittance in certified check or draft

upon New York for all balances due to said company, and will as

agent comply with all the rules and regulations of said company,

on violation of any of which this agreement shall be null and void,

at the option of the company." " The authority of said agent shall

extend no farther than is above stated. He shall not make, alter nor

discharge any contract, nor waive forfeitures, nor receive any moneys

due or to become due to said company, except on receipt signed by

some officer of the company, or other written authority from some

officer of the company ; and shall receive no further remuneration

for any service than is above stated.

The plaintiff also introduced the testimony of Charles F. Chick

ering, who testified that he was a brother of the deceased, and that

they had been members of the firm of Chickering & Sons ; that

none of the partners of the firm kept private bank accounts ; that

their private bills were paid by the cashier of the firm by checks

signed by the firm ; that debts due to the firm were offset against

private debts due from the partners. He also testified that he found



,422 [June,Report of Decisions.

the policy declared on immediately after his brother's decease ; that

he went to see Osborn early the week following, and demanded a

blank for proof of loss ; that Osborn said he would send on and

have one the next morning ; that he did not receive one from Osborn,

and at his request called on the president of the company in New

York ; that the president told him that this was a peculiar case, and

must go before the board, and that he must make his application to

Osborn ; that this call on the president was about four weeks after

his brother's death ; that he should have made a demand sooner, if

Osborn had not promised to furnish blank form for proof. He also

testified that he asked Osborn why he did not give his brother the

receipt for the payment of the premium, and he replied that he held

it as a voucher agaiust his brother.

Joseph E. Clapp testified in behalf of the plaintiff that he had

been for fifteen years a book-keeper of Chickering & Sons ; that he

had paid the previous premiums on this policy with the checks of

Chickering & Sons ; that he was accustomed to pay private debts of

partners by checks of firm. He also testified that he knew Osborn ;

that Osborn came into the office some time previous to February 9

1871, and said he had some money for the firm, thirty dollars over

and above the amount of said Chickering's life insurance premium,

At the time of the death of Thomas E. Chickering, Osborn owed

the firm about seven hundred and fifty dollars. The witness also pro

duced the account of Osborn on the books of the firm, from which

it appeared that Osborn paid five hundred dollars November 23.

1870, and one hundred and fifty dollars February 6, 1871.

Dr. John H. Wilcox testified that he met Osborn at a supper at

Thomas E. Chickering's on the Saturday night before he died ; that

he overheard Osborn say to Chickering that the matter of the life

insurance was all right, all correct ; that this was said in answer to a

question by Chickering.

The defendant and the plaintiff, by agreement, reserved the right

to object to the competency of any of the evidence. After the plain

tiff's evidence was all in, the defendant asked the judge to instruct

the jury as follows :

" 1. That the evidence offered and produced by plaintiff, so far as

legally admissible, in relation to the conversations and transactions

between the witness Osborn and Thomas E. Chickering, does not in

law, if taken to be true, establish a payment to the defendant of
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*«he premium due on the policy February 9, 1871, pursuant to the

terms and conditions thereof.

" 2. That the evidence of the plaintiff, so far as legally admissi

ble, does not in law show or establish a waiver, by the defendant, of

the non-performance in regard to the payment of said premium at

the time and in the manner required by the policy, nor a waiver of

the forfeiture which resulted from such non-performance.

" 3. That the plaintiffs evidence, so far as legally admissible, does

not by law prove or establish a ratification by the defendant of the

alleged arrangement or agreement by which the witness Osborn

agreed with Thomas E. Chickering to take care or pay said pre

mium.

"4. That upon all the evidence offered by the plaintiff she is not

in law entitled to recover in this action."

The judge decided that the second and third prayers for instruc

tions were correct and should be given to the jury ; and thereupon,

by agreement and consent of parties, the case was taken from the

jury and reserved for the consideration of the full court, with the

agreement, that if upon so much of the evidence introduced as is com

petent and admissible, the jury would be warranted in finding a

verdict for the plaintiff, judgment is to be entered for the plaintiff

for the amount of the policy and interest from May 15, 1871 ; other

wise judgment is to be entered for the defendant. If, however, the

court shall determine that the ruling of the presiding judge as to

the second and third prayers was erroneous, the case is to be sub

mitted on these points to a jury.

The case was argued in March, 1874, by H. W. Paine and 11. D.

Smith, for the plaintiff, and S. Bartlett and W. A. Munroe, for the de

fendants ; and judgment afterward ordered for the plaintiff. The de

fendants thereupon moved for a rehearing, and this motion was ar

gued in November, 1874.

R. D. Smith, for the plaintiff, cited Hoyt vs. Mutual Benefit Insurance

Co., 98 Mass., 539 ; Bridges vs. Garrett, L. K, 4 C. B. 580 S. C. L. Ii. 5

C. P. 451 ; Catteral vs. Hindle, L. R., 1 C. P., 186 ; S. C, L. R., 2 C.

P. 368 ; Sweeting vs. Pearce, 9 C. B. N. S., 534 ; Butterworth vs.

Cotesworth, cited 9 C. B., N. S., 538.

S. Bartlett and G. O. Shattuck, for the defendants. 1. In the absence

of usage or express contract, an agent cannot receive payment of a
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debt due his principal by offsetting his private debt. Russell vs. Bang-

ley, 4 B. & Aid., 395. Todd vs. Reid, ib., 210. Bartlett vs. Pentland, 10

B. & C, 760. Scott vs. Irving, 1 B. & Ad., 605. Barker vs. Greenwood ,

Y. & C, Exch., 414. Stewart vs. Aberdein, 4 M. & W. , 211. Young vs.

White, 7 Beav., 506. Leverson vs. Lane, 13 C. B., N. S., 278. Piercy

vs. Fynney, L. R., 12 Eq., 69.

2. The instrument creating the agency in this caso guardedly

provides against the collections becoming the money of the agent,

and against any use of them by way of set-off or otherwise ; and in

asmuch as Thomas E. Chickering knew that the sum set oft' was the

defendants' property, he was put upon inquiry as to the authority of

the agent, the result of which inquiry, if made, would have nega

tived the authority, and if not made, he is affected by all the conse

quences which would have resulted from such inquiry.

3. There is no pretence that there was any evidence in the nature

of the agency, or of any custom or usage, or of any transactions

under the agency, from which the assent of the principal to the set-off

could be inferred.

Ames, J.

The question raised by this report is whether there was any evi

dence upon which the jury would have a right to find that the pre

mium due from the assured on the ninth day of February, 1871, was

paid according to the terms of the policy. Even upon the assump

tion that Osborn, as the defendants' agent, had no authority to

waive or modify those terms in any respect, a seasonable payment to

him was all that it was necessary for the plaintiff to prove. He was

the agent of the corporation, not merely for this special transaction,

but generally, for the collection of all premiums that became due to

them within a certain territory ; and whatever money came to his

hands in this way he was undoubtedly to hold in trust, as a distinct

fund ; but he held it as an accounting agent, and not as a clerk or

messenger of the defendants. The mode of accounting, as pointed

out in the contract by which he was appointed, was not by forward

ing the specific and identical money which ho from time to time re

ceived in that capacity ; but after reserving out of it the commission

which was to be the compensation for his services, by investing the

remainder at regular and prescribed periods, in certified checks or

drafts payable in the city of New York, and remitted to the defend

ants with his account.
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It appears from the report that he charged himself, in his return

to the defendants, with the premium in question, and included it in

the certified check with which, according to his regular practice, he

had undertaken to pay the balance apparently due to them. The

amount of the premium, therefore actually came into their hands in

regular course of business ; but on the ground that it was not sea

sonably paid to their agent they have repaid it to him, and now in

sist that it was not paid by the assured in conformity to the terms of

the policy.

The evidence reported had a tendency to show that a few days

before the premium became payable Osborn had funds in his hands,

belonging to the firm of Chickering & Sons, to au amount largely

exceeding the premium ; he had been the agent of that firm for the

sale of pianos, and in that capacity had made sales, and collected the

proceeds of these sales. Whatever money he had collected in that

way came to his hands as their agent, and he held it in trust for them.

The funds in his hands were substantially their funds, and they had

a right to direct to what uses they should be applied.

No question is raised by the defendants as to the right of the

assured to pay his own personal debt from the funds of the firm. It

appears that such a proceeding was in accordance with the ordinary

practice of the partners, and that it had been the habit of the assured

to pay the premiums on this policy, as they became due, in that very

manner.

It is not contended that the fact that the premium had become

due was forgotten by the assured, or that the necessity of prompt

and punctual payment was overlooked. It is clear on the evidence

that an arrangement of some sort was proposed and discussed for

the purpose of meeting that necessity, and the jury might have found

from the evidence that Chickering not only relied upon that arrange

ment, but had every assurance that it had been carried into effect.

If there were funds actually in the hands of Osborn belonging to the

firm and which he was ready at any moment to pay to the assured,

and which the assured had an absolute right to control, that control

might as well be exercised by an oral direction to Osborn to apply a

portion of the funds to the payment of this premium, as in any

other way. If, in addition to such oral direction, there was an ex

press promise by Osborn that he would pay the premium, and after

that an express assurance that he had done so, the assured might not

unreasonably suppose that he had done all that was required.

It is objected that the effect of such an arrangement would be to
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render Osborn a debtor to the corporation without their consent ;

but it is difficult to see how it could have any effect in that respect,

to distinguish it from a payment in any other mode. If it were an

actual placing of money in the' hands of their agent, it would add to

the fund which he held in trust for the defendants, and would not

make him their debtor in any other capacity or mode.

There was evidence, also, as to a declaration of Osborn, at about

that time, that money had come into his possession exceeding the

premium by thirty dollars—a declaration having a tendency to show

a specific application of the money by him to that precise purpose.

And there was also evidence, not contradicted, that the customary

receipt, as a voucher of the payment, had come to his hands in the

regular course of business ; and although it had not been delivered

by him to the assured, that fact was explained by his testimony that

the reained it only as a voucher for his own account with the firm.

It is manifest also that in rendering his account to the defendants,

he included this premium in the balance which he undertook to pay

by the " certified check or draft, payable in New York," required by

his contract with them ; and although this was not done with literal

punctuality as to time, whatever delay occurred was consented to by

the defendants.

The evidence was sufficient to warrant the jury in finding that

funds which the assured had a right to control and apply to the

payment of the premium, had come into the hands of the defend

ants' agent before the premium became due ; that the assured di

rected that the agent should apply so much of said funds as was ne

cessary to that payment, and that the agent did so apply it. Such

facts would show a payment of the premium, within the meaning of

the policy.

According to the terms of the report, therefore, there must be

judgment for the plaintiff.
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COURT OF APPEALS OF NEW YORK.

PRESCENTIA ANGEL, Respondent,

rx.

HARTFORD FIRE LNS. CO., Appellant.

It is an elementary rule of evidence that where the testimony is evenly balanced,

the party holding the affirmative of an issue must fail. But the even balance

does not depend simply on the number of witnesses, but also on the degree of

credibility to be attached to their evidence. The conclusion of the triers must

express their conviction of the truth drawn from all the testimony given, and

not based upon the number of witnesses.

A contract of insurance affirmed by one witness and denied by another was

properly submitted to the jury for their determination of the fact.

Where testimony tended to show that witness had made a statement out of court

material to the issue different from his evidence, it was admissible to impeach

his credibility by the evidence of another witness that the first had told him

he made a memorandum of the contract, which the first denied.

Where the agent was regularly authorized to contract for insurance, and was fur

nished with policies in blank to fill up and deliver to the parties with whom he

contracted, he was authorized to make binding contracts to insure to be con

summated by filling up and delivering policy, and an agreement to insure for

three years was not a parol contract for insurance for that time, but a prelimi

nary agreement to insure within the scope of his authority.

The validity of the contract was not affected by credit being given until the de

livery of the policy.

Private instructions of the company to the agent unknown to the insured does not

affect the rights of the parties.

Kelby & Fuller, for Respondent.

Mb. F. W. Hubbard, for Appellant.

Grover, J.

The counsel for the appellant insists that the defendant's motion

for a nonsuit should have been granted, upon the ground that the

testimony was not such as to authorize the submission to the jury of

the question, whether the contract, as claimed by the plaintiff, had

been made by the parties. The making of the contract was denied

in the answer. The plaintiff had the affirmation of the issue, and
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was bound to establish it by competent evidence, to the satisfaction

of the jury. For this purpose she introduced Mason as a witness, who

testified to the making of the contract, as alleged in the complaint.

In answer to this, the defendant introduced Carpenter as a witness,

with whom Mason testified he made the contract as agent for the

plaintiff, Carpenter acting therein as agent for the defendant. Car

penter fully denied making any such contract as that testified to by

Mason, or any contract at all with him on behalf of the defendant.

The position of the counsel for the appellant is, that this being the

testimony of one witness against that of another having equal oppor

tunities of knowledge, the evidence was balanced, and that the party

holding the affirmative of the issue must fail. If right in the pre

mises, the conclusion necessarily follows, as it is an elementary rule of

evidence that the party holding the affirmative of the issue must

prove it. This he fails to do when the evidence pro and con is equally

balanced, and there is nothing to turn the scale in his favor. But

the fallacy of the position is in supposing that as a legal conclusion

the testimony of one witness is entitled to the same credit as that of

another. This is an entire mistake.

The law imposes upon the triers of the issue, the duty of determin

ing whether or not to give credit to the testimony of any particular

witness, and their conclusion should be predicated upon the proba

bility or improbability of the testimony given, the appearance of

the witness, and his manner of testifying, the concurrence of the

testimony with the circumstances proved, or the reverse, and such

other considerations as tend to produce a conviction of the mind as

to the truth or falsehood of the testimony. It often happens that

the testimony of a single witness will produce complete conviction

of its truth, although contradicted by that of two or more, and in

such a case it requires no argument to prove that the verdict or find

ing should be in accordance therewith, instead of that of the greater

number of witnesses. The verdict or finding should in all cases ex

press the conviction of the triers of the real truth of the case, from

all the testimony given, and not based upon the number testifying to

the facts. It was the duty of the trial judge, in the present case, to

submit the question as to the credibility of the witnesses to the jury.

This he fairly did, and that question was determined by them.

The testimony of Fulton, that Carpenter told him in substance that

he made a memorandum of the contract, was competent. Carpenter

was examined upon the point, calling his attention to time and place.
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and denied that he had so told him. The counsel for the appellant

is right in the position, that this would not have made the testimony

competent had the question been immaterial. But it was not so.

Mason testified that Carpenter at the time made a memorandum of

the contract, and hung it up in the office ; Carpenter testified that he

made no contract, and made no memorandum. The testimony tended

to show that Carpenter had made a statement out of court, upon a

point material to the issue, different from the testimony given by him,

and it was therefore admissible to impeach his credibility.

The counsel for the appellant is mistaken in supposing that the

action was based upon a parol contract of insurance for three years.

There was not sufficient evidence to show that Carpenter was author

ized to make such a contract, by the defendant. It was alleged in

the complaint, and the testimony tended to prove, that a preliminary

contract was made, by which it was agreed that the defendant should

insure the plaintiff upon the property, against damage by fire, for a

sum and at a rate agreed upon for the term of three years from the

time of making the contract, and that a policy of insurance should

shortly thereafter be made out, to take effect from that time, and de

livered to the plaintiff by Carpenter, at which time it was agreed

the premium should be paid. It was proved that Carpenter was the

agent of the defendant, with authority to negotiate contracts of in

surance in its behalf, agree upon the rate of premium, the terms of

insurance, and, in short, to agree upon all the terms of the contract.

That he was furnished with policies executed in blank by the presi

dent and secretary of the defendant, with authority to fill up and de

liver the same to any party with whom ho made a contract. This

authorized him to make a preliminary contract, binding upon the de

fendant, to be consummated by filling up and delivering a policy, pur

suant thereto. The case comes directly within the principle upon

which Ellis vs. Albany City Fire Ins. Co. was decided by this court.

50 N. Y., 402.

The question, whether such an agent was authorized to bind his

principal by such a contract was fully considered in that case. The

only distinction between that and the present is, that in that case the

premium was paid to the agent at the time of making the contract,

and had been paid to the company, while in this, credit was given

therefor, until the policy should be delivered. This has no effect

upon the validity of the contract. Trustees, etc. vs. Brooklyn Fire
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Ins. Co., 19 N. Y., 305 ; Anchelon vs. Excelsior Ins. Co., 27 N.

Y., 216.

A recovery of the amount insured was proper in the action for the

breach of their contract. Ellis vs. Albany City Fire Ins. Co., and

cages cited, supra. The private instructions given by the defendant

to Carpenter, by which he was to regulate his conduct in the transac

tion of the business, were not known to the plaintiff or her agent, and

could not, therefore, affect the' rights of the parties. The point that

the contract was within the statute of frauds, was not insisted upon

in this court. The judgment appealed from must be affirmed, with

costs.

All concur, except Allen and Rappallo, JJ., not voting.

SUPREME COURT OF NEBRASKA.

July Term, 1874.

Error to the District Court of Richardson County.

CONTINENTAL INS. CO., of the City of New York, \

Plaintiff' in Error,

vs.

N. LIPPOLD, Defendant in Error* J

Flaintiffs insured defendaut's dwelling in Arago, through an agent in that town.

The policy required that, " immediate notice of the loss should be given to

the company in New York, or at the office of the Western Department in

Chicugo. A few days after the less, defendant requested local agent to notify

the company. Three months after the los.s, defendant communicated with

general agent by letter, stating the loss. Four months after the loss, general

agent addressed a letter to defendant, stating there were suspicious circum

stances which should be explained. The fire occurred on the 16th of April,

1871. On the 1st of January, 1872, formal proof of loss was made and trans

mitted to general agent.

Held, that it is a sufficieut compliance with the condition of a policy, requiring

notice of loss to be given " forthwith" or "immediately," that the party has

used due diligence under all circumstances.

• Reported in 3 Nebraska Reports, 391.
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The clause in a policy as to preliminary proofs, notice, etc., should always be con

strued with great liberality ; and it only requires reasonable information to en

able the company to judge of its rights and duties before payment.

It was a proper question for the jury, whether the defendant had used due dili

gence.

Judgment affirmed. .

J. H. Bkoady and E. W. Thomas, for Plaintiff in Error.

It is not disputed that the building was burned April 13th or 15th,

1871. This is stated in the petition, the answer, the testimony of Lip

pold, and in his letter of July 15, 1871, to Taylor, the .superintendent

of the Ins. Co., at Chicago. It is clear from the evidence, that the

first and only notice of the fire given to the company was contained

in the said letter to Taylor.

The policy required that "immediate written notice of the loss

should be given to the company in New York, or at the office of the

Western Department in Chicago." The bill of exceptions shows that

the proper notice was not given, and no excuse is shown for the failure

to give the same.

The giving of the notice in the manner, and within the time re

quired by the policy, is a condition precedent without which no re

covery can be had. Gies vs. Bechtner, 12 Minn., 279 ; Inland Ins. &

Dep. Co. vs. Stauffer, 33 Penn. St., 397. Davis vs. Davis, 49 Me., 282.

Cornell vs. Milwaukee Mut. Ins. Co., 18 Wis., 387.

The notice in this case was not given within the time required by

the policy. The giving thereof three months after the fire, was neither

a literal nor a substantial compliance with the condition of the policy.

Inman vs. West. Fire Ins. Co., 12 Wend., 452 ; McEvers vs. Lawrence,

1 Hoff. Ch., 171 ; Mellen vs. Hamilton Ins. Co., 17 N. Y., 617 ; Trask

vs. State Fire and M. Ins. Co., 29 Penn. St., 198 ; Whitehurst vs. N.

C. Mut. Ins. Co., 7 Jones Law N. C, 433.

The giving of the notice to Walther, the local agent at Arago, can

not be deemed a compliance with the conditions of the policy. Cor

nell vs. Milwaukee Mut. Ins. Co., 18 Wis., 387 ; Patrick vs. Ins. Co.,

43 N. H., 621.

If it should be contended that the assured had a right to depend on

Walth6r's giving the notice, we say if he employed or requested Wal

ther to notify the company, Walther was pro hoc vice the agent of

the assured, and not of the insurance company, and it was incumbent

upon the assured to prove that his said agent did give the notice

within the required time. Not only has nothing like this been proved,

but Walther himself testifies that he did not give such notice. Un
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der the pleadings the burden of proving that notice was given lies

upon the assured.

There is nothing in the evidence tending to show that the insurance

company waived its objections to the fact that the notice was not

given in time. If there is any such waiver, it must be in Taylor's

letter to Liverpool, dated August 16. But this letter cannot be con

strued as n waiver. Cornell vs. Milwaukee Ins. Co., 18 Wis., 387 ; Ed

wards vs. Baltimore Ins. Co., 3 Gill., 176 ; St. Louis Ins. Co. vs. Kyle,

11 Mo., 278 ; Trask vs. State Fire and M. Ins. Co. 29 Penn. St., 198 ;

Bartlett vs. Union Mut. Ins. Co., 46 Me., 500 ; Barnes vs. Union Mut.

Ins. Co., 45 N. H., 21.

The court erred in refusing to grant a peremptory nonsuit on the

trial. The courts of this State, in a proper case, have the power to

take the evidence given by the plaintiff from the jury, and order a

peremptory nonsuit. Ellis & Morton vs. Oh. L. Ins. Co., 4 Oh.

St., 628, and authorities there cited. Allen vs. Pegram, Iowa, 174.

A Schoenheit and J. D. Gilman,for defendant in error.

1. The company is estopped from requiring of the insured techni

cal proof of the loss, etc., when its agent, when called upon by the

insured, does anything which leads the insured to believe that such

proof, etc., is unnecessary, or lulls the assured into a belief that such

proofs are not required. Manhattan Ins. Co. vs. Stein and Zang, 5

Bush., 652. ^tna Ins. Co. vs. Jackson & Co., 16 B. Mon., 242.

2. When the company declines to receive the proof of loss or to

pay the loss because of insufficiency or informality of proofs, or be

cause made out of time, it is bound to declare to the assured the

grounds of such refusal, as then known or believed to exist by its offi

cers or agents, otherwise the objection will be waived. O'Conner vs.

Hartford Fire Insurance Co., 31 Wis., 160. Killips vs. Putnam Fire

Insurance Co., Wis., 472. Tayloe vs. Merchants Fire Insurance Co.,

9 How., 390. Columbia Insurance Co. vs. Lawrence, 10 Peters, 507.

Clark vs. New England Mutual Insurance Co., 6 Bush., 342. Vos

vs. Robinson, 9 John., 192.

Maxwell, J.

On the 11th day of May, 1870, the plaintiff in error insured a

dwelling-house for defendant in error, situated in the town of Arago,

for the sum of $350, the policy to continue in force until the 11th

day of May, 1875. The policy contained a provision that in case of
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loss, defendant in error should immediately notify the general agent

at Chicago. The insurance whs effected through a local agent resid

ing in the town of Arago. On the 16th day of April, 1871, the house

was destroyed by fire. A few days after the fire, defendant in error

requested the local agent at Arago to notify the company of the loss.

The local agent stated that he had seen the general agent, and had a

conversation with him in reference to the loss. About the 15th day

of July, 1871, defendant in error employed one Otis. Doerfelt to write

a letter for him to the general agent of the company, stating the loss

of the property. On the 16th day of August, 1871, the generai

agent addressed a letter to defendant in error, stating that there were

suspicious circumstances connected with the lire which ought to be

explained. On the 1st day of January, 1872, the defendant in error

made formal proof of loss, and transmitted the same to the general

agent at Chicago. Suit was instituted against the company, in the

District Court of Richardson county, on the 22d day of January,

1872. The cause was tried by a jury, and the defendant in error re

covered the sum of $253.78.

The only errors assigned are : First, that the court erred in

overruling the motion for a nonsuit. Second, that the court erred

in overruling the motion to set aside the verdict. The only objection

urged by the plaintiff in error, in this court, as ground for revers

ing the judgment of the court below, is that no notice of the loss

was given, in the time required by the terms of the policy. No ac

tion can be maintained on the policy until the proof of loss is made,

or waived by some act of the insurer. Yet it is a sufficient compli

ance with the condition of a policy, requiring notice of loss to be

given " forthwith " or "immediately," that the party has used due

diligence uuder all the circumstances. New York Insurance Co. vs>

National Insurance Co., 20 Barb., 475. Bumstead vs. The Dividend

Insurance Co., 12 New York, 81.

In the case of the Columbian Ins. Co. vs. Lawrence, 2 Peters, 50, a

certificate accompanied the proof of loss not in conformity to the con

ditions of the policy. The case was reversed in the Supreme Court

and remanded to the Circuit Court, and afterward dismissed by plain

tiff without prejudice. A new certificate was procured from a magis

trate in compliance with the rules of the company, on the 11th day of

February, 1829, five years after the loss, and an action was com

menced thereon in September, 1831. The condition of the policy re

quired " all persons assured by the company, sustaining any loss or
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damage by fire, forthwith to give notice to the company, or as soon

thereafter as possible to deliver in as particular an account of their

loss or damage, signed with their own hands, as the nature of the

case will admit of, and make proof the same by their own oath and

affirmation, and by their books of account, or proper vouchers, as

shall be reasonably required ; and shall procure a certificate under

the hand of a magistrate, or sworn notary of the town or county in

which the fire happened, not concerned in such loss, directly or indi

rectly, importing that they are acquainted with the character and cir

cumstances of the person or persons insured ; and do know or verily

believe that he, she or they, really and by misfortune, without any

kind of fraud or evil practice, have sustained by such fire, loss or

damage to the amount therein mentioned ; and until such affidavit and

certificate are produced the loss claimed shall not be payable." The

court, says Story, J., 10 Peters, 513, " We think the true intent and

meaning of it is, that the certificate must be procured within a rea

sonable time after the loss. It would be a most inconvenient course

to adopt a different construction, not required by the terms of the

clause or the context, as it would make the material inquiry not the

production of the certificate, but the possible diligence of procuring it.

* * * So that it is manifest, that the assured would not be entitled

to maintain any action until he had furnished all the preliminary

proofs ; so that the delay is not injurious to the company, but solely

to the assured, by depriving him of his right to judgment until it is

procured. * * * We are of opinion, that uuder all the facts and

circumstances, the non-production of the proper certificate at an ear

lier period is fully accounted for ; and that the proper certificate was

procured in a reasonable time. * * * If the company had con

templated the objection, it would have been ordinary fair dealing to

have apprised the plaintiff of it." Westlake vs. St. Lawrence Ins. Co.,

14 Barb., 206 ; Clark vs. New Eng. Ins. Co., 6 Cush., 342 ; Francis vs.

Ins. Co., 1 Dutcher, 78 ; Bartlett vs. Union Mut. Ins. Co., 46 Me., 500.

The clause in a policy as to preliminary proofs, notice, etc., should

always be construed with great liberality ; and it only requires reason

able information to be given so that the company may be enabled to

form some estimate of its rights and duties before it is obliged to pay.

McLaughlin vs. Wash. Co. Ins. Co., 23 Wend., 525 ; Lawrence vs.

Ocean Ins. Co., 11 John., 240 ; Smith's Mercantile Law, 516, note 10.

In this case, no objection is made to the form of the proof of loss

furnished in July, 1871, nor is the refusal to adjust the loss put on the
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ground that it is not in proper form. If objection is made by the

company to the form of the proof of loss, it is its duty to notify the

party of the alleged defect, and failing to do so, it will be deemed

waived. A contract of insurance, like other contracts, should receive,

if possible, such construction as will carry it into effect. The insurer

having received the consideration for assuming the risk, there is no

reason why he should be discharged from liability in case of loss, on

slight or merely technical grounds. In this case it was a proper ques

tion to the jury, whether the plaintiff in the court below had used

due diligence in furnishing the preliminary proofs of loss. The mo

tion for a nonsuit was therefore properly overruled, and the question

having been fairly submitted to the jury, who found in favor of the

defendant in error, we see no error in the record. The judgment of

the district court is therefore affirmed. Judgment affirmed.

Chief Justice Lake concurred.

COMMISSION OF APPEALS OF NEW YORK.

October Tebm, 1874.

AMBROSE SNOW, et al.,

vs.

MERCANTILE MUTUAL INS. CO.*

"Due diligence" in countermanding an order for marine insurance on account of

subsequent discovery of a loss, does not rcquiro the use of the most ex|>< li-

tious method of communication possible. The requi remeut is satistied by use

of the earliest and most expeditious usual route of mercautile communication.

The Atlantic cable was not a usual mode of mercantile communication previous to

November, 1866.
*

' Due diligence" did not require that an order for marine insurance in New York,

sent by mail from Liverpool, on October 27th, 1866, should bo countermanded

by telegraph on receiving intelligence of the loss three days later. It was

enough that the intelligence was expeditiously forwarded by mail.

Judgment affirmed.

Appeal from a judgment of the General Term of the Supreme

Court, Second Department, affirming a judgment entered at the

circuit.

• Argued M.iy 22, 1874.
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The action was brought upon a policy of marine insurance. The

substance of the defense was, that the owner of the vessel for whose

benefit the action is brought, knew of the loss of the vessel and

might have informed the plaintiff, his agent, by the use of reason

able and usual means in time to have prevented the insurance, and

that his failure to do so was a concealment and renders the policy

void.

At the trial certain facts were admitted by the parties, for the pur

pose of the action. This submission is condensed into the following

statement :

The plaintiffs were partners in business, under the firm name of

Snow & Burgess. The defendants are a domestic corporation, doing

business in the city of New York.

On October 25th, 1866, Win. Fry Angell was the owner of an insur

able interest in the ship Sunda, which was then lying in the port of

Liverpool, receiving a cargo of coal, and was perfectly seaworthy.

Angell requested his broker in Liverpool, (one Gilchrist,) to write to

the plaintiffs in the city of New York to effect an insurance on the

ship, in a marine insurance company. In accordance with this di

rection, Gilchrist, on October 27th, 1866, wrote to the plaintiffs, re

questing them to effect an insurance, describing the ship, and

stating that she was loaded for Aden, and that she would probably

be out of the channel before the letter was received. This letter

was received by the plaintiffs on November 8th, 1866, in due course

of mail, by ocean steamship.

^On the 9th day of November, the plaintiffs, as the agents of An

gell, effected an insurance for one year from that date with the de

fendants for $5,000, at a premium of 15 per cent., for which the

plaintiffs gave their promissory note.

| ^On October 29th, (some ten or more days before the insurance was

effected,) the ship Sunda sailed from Liverpool on a voyage to Aden

and while proceeding to sea was wrecked and lost on the English

coast.

The loss was known to Angell as early as October 30th, 1866.

The value of the ship exceeded $5,000.

On the 31st day of October, Gilchrist, as the agent of Angell, wrote

by the fir;,t mail to the United States after the loss of the ship, the fol

lowing letter, received by them November 13th, in due course of mail :

" I wrote you on the 27th inst., per Java, as per copy annexed,

and am sorry now to inform you that said ship was a total loss on

Monday, the 29th inst. She was in tow of a steamer, with a pilot on
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board, and when she had reached the Queen's Channel struck on the

bar, where she remained until low water, and then fell over on her

beam ends, and heavy gale coming on at the time with heavy sea

which caused her to become a total wreck. * * Probably you may

hear of this by telegram before you receive my letter, but if you do

not, and have the insurance effected, I suppose it will be all right, as

the owner has nothing more on the ship, and only i21,100 on the

freight, as he is a person who never insures much. * * * I do not

suppose it is my duly to telegram the loss of said ship ; do you? If

so, I shall better know how to act in the future. Please inform me

on this point. R. J. Gii.chmst.''

It was further admitted that the city of New York had been ever

since, and not before July :50th, 1806, in telegi'aphic communication

with Liverpool, England, and that the loss of the Sunda could

have been communicated by Angel! to the plaintiffs on October 30th

by telegraph, and that no such communication was made, and that

the loss was not known to the defendant until after the issuing of

the policy.

The only other statement on the subject of the telegraph, admit

ted by the parties, was in the following words : The telegraph be

tween said places (New York and Liverpool) "was, in October and

November 1866, used by merchants and others as a mode of com

munication, whenever in their judgment the interest of their busi

ness required the necessary expense for that purpose."

A table was offered in evidence, showing the statistics of tele

graphic traffic. In the months of July, August and September, 1866

under a JC20 tariff, the average number of messages per day was 29,

For the nest twelve months, under a £10 tariff, the daily number was

64.

As the tariff diminished, the number increased. In some of the

months of 1870, under a tariff of 20 shillings, the average number

was nearly 500 per day.

Sufficient notice and proof of loss was furnished to the defendant.

The defendant had offered to return the premium note to the

plaintiffs.

The defendant's counsel then moved to dismiss the complaint. The

motion was denied and the defendant excepted.

The court thereupon directed the jury to find a verdict for the

plaintiff. This direction was excepted to by the defendant. Appeal

having been taken from the judgment entered upon the verdict to the
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General Term, the judgment was affirmed, whereupon the defend

ant appeals to this court.

Townsend Scudder, for Appellant.

Richard H. Huntley,for Reslxmdent.

Dwight, C.

The general rule of law is well settled, that if intelligence of a fact

enhancing the risk, or of a loss, is received after an order has been

given for a marine insurance, and before the contract is executed, it

must be communicated to the underwriters with due diligence, or

the order be countermanded. 1 Phillips on Ins. , § 561.

The question opened to controversy in the above proposition is the

meaning of the expression, " due diligence," or " due and reasonable

diligence," as found in some of the authorities.

It is claimed by the defendant that it means extreme diligence. To

support this view a dictum in Andrews vs. Marine Ins. Co., 9 J. R.,

34, is referred to ; also 2 Duer on Insurance, Note 4, p. 530.

In order to determine this question a general view should be taken

of the authorities.

The defendant urges that the rules of morality require that the

insured should use the same diligence to prevent the insurance as he

would to prevent the payment of the premium if the vessel were safe,

citing 2 Duer on Ins. § 13, and § 19, p. 410.

This consideration would address itself to us with much force if

the question were new and open to be considered on purely theo

retical grounds. The law on this subject seems to be easily ascer

tained from the decisions, and it is incumbent upon us to apply and

enforce it as we find it.

One of the earliest cases on this subject is Grieve vs. Young, in the

Scotch Court of Sessions, reported in Miller on Ins. On December

10th, 1779, Grieve, a merchant in Eyemouth, wrote to his corres

pondent in Edinburgh to take out an insurance on his ship, which

had just sailed, and was then out of danger. As Eyemouth was not

a port town, Grieve sent the letter to a place on the Loudon post

road whence it would be sent by post to Edinburgh. It was sent

on the evening of the 10th, and arrived at six o'clock P. M. on the

11th. The insurance was taken at eight o'clock. The ship was in

danger on the evening of the 10th, and went to the bottom at ten

o'clock of the morning of the 11th. Grieve was aware of all the
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facts of the case. The court held that it was not incumbent upon

him to send by express to Edinburgh to give information of the

facts, but only to make use of the mail and post a letter at once

countermanding the order.

This case was affirmed in Watson vs. Delafield, 2 Caines, 234, S. C.

1 Johns., 150 ; and in the Court of Errors„2 Johns., 526. It was held

in this case that if an insured, having written letters ordering an in

surance, hears of a loss, he is bound if practicable to countermand

his order by the same mail. The Supreme Court of the United States,

through Mr. Justice Story, lays down the correct rule upon this sub

ject in the case of McLauahan vs. The Universal Insurance Co., 1

Peters, 170. Where a party orders insurance and afterward receives

intelligence material to the risk, or has knowledge of a loss, he ought

to communicate it to the agent by due and reasonable diligence, to

be judged under all the circumstance of each particular case, for the

purpose of countermanding the order or laying the circumstances

before the underwriters. The " extreme diligence " recognized in

Andrew vs. Marine Insurance Company, may be reconciled with the

view of Justice Story, by assuming that in special cases extreme care

may be requisite to constitute due and reasonable diligence.

The case of Green vs. Merchants Ins. Co., 10 Pick., 402, presents

this question in a clear light. The proposition is there laid down,

that if a person who has directed insurance to be procured at a

distant place, on a risk already commenced, receives, before the con

tract is made, intelligence of a loss, he is bound to transmit the in

telligence by the earliest and most expeditious usual route of mer

cantile communication in order that it may be laid before the per

son requested to underwrite'; but the omission to send by an unusual

and extraordinary conveyance, although by possibility it might ar

rive before the policy was effected, will not vitiate the policy. The

question whether a particular mode of communication is a usual one

is a matter of fact, and must in general be found by a jury. Green

vs. Merchants Ins. Co., 10 Pick., 402 ; McLanahau vs. Universal Ins.

Co., 1 Peters, 186 ; Byrons vs. Alexander, 1 Brevard, S. C, 213.

Following these authorities, we must hold that the plaintiff was

not bound to resort to the telegraph to communicate the loss of the

Sunda to the defendant unless that was at the time a usual means of

mercantile communication.

The statement of facts on which the court below acted, contains

no finding upon this subject. In fact, it seems studiously to avoid it.
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Had there been a distinct proposition submitted that the telegraph

was then a " usual mode of mercantile communication," the plaintiff

must clearly have failed to establish a case for recovery. Instead of

that, the statement is, that the telegraph between said places (Liver

pool and New York) was used by merchants and others as a mode of

communication, whenever in their judgment the interest of their

business required the necessary expense for that purpose. This is by

no means equivalent to a statement that it is a usual mode of mer

cantile communication. Nor do the statistics of the traffic help the

case. At the time of the disaster, between New York and Liverpool

the rates were very high, and the telegraph messages unfrequent.

All the messages between Valentia and Heart's Content, or in other

words between America and Europe, averaged but twenty-nine per

day both ways, or fifteen from Europe to America. This was the en

tire telegraphic correspondence between the two countries for all

forms of business, and for all the requirements of friendship and af

fection. This average had prevailed for three months. The mes

sages for the last of the three months averaged ten less than for the

first. Under this state of facts, I can see no reason for finding that

the telegraph was at that time a usual means of mercantile commu

nication, within the meaning of the authorities that have been cited.

The case of Proudfoot vs. Montefiore, L. K. 2 Q. B., 513, is not

opposed to this view. In that case the Appellant's Court, by agree

ment of counsel, was authorized to draw inferences of fact as they

thought proper. " It was held accordingly, that as the electric tele

graph between the places referred to in that case was in general nse,"

between agents and their employers, it was the duty of the insured

to make use of it. That decision is in entire conformity with the

principles followed in the case at bar, as it turns upon the special

circumstances presented to the court. It would be followed in this

case if we could be satisfied (as the English court was on the facts

submitted to it) that the telegraph between Liverpool and New York

was on October 31st, 1866, a usual means of mercantile communica

tion.

The judgment of the court below should be affirmed.

Earl C. and Lott Ch. C, concur.

Reynolds, C. reads for reversal, Gkay, C. concurs.

Judgment affirmed with costs.
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COMMISSION OP APPEALS OF NEW YORK.

LANCASTER CITY & COUNTY FIRE INS. CO.*

Appellant.

RALPH A. BICKNELL, Respondent,

vs.

Plaintiff effected an insurance on his machinery contained in the mill held^by

him nnder contract of purcha.se from P.

It was in evidence that P. owned the building, that T. bought the machinery, and

that plaintiff had chattel mortgages on the machinery. T. was in possession of

the building under contract of purchase from P. There was conflicting evi

dence about the actual delivery of the contract. It was also claimed that the

contract was void for want of consideration. P. agreed in the contract to sell

on certain terms. T. agreed that all machinery then in the mill, or afterward to

be put in, should be part of the freehold, but did not agree to buy. Plaintiff

bought out the entire interest of T. at receiver's sale, and took a conveyance

from the receiver.

Held, that sufficient consideration was expressed in the contract, that the question

of its delivery was proper for the jury.

Held, that the plaiutiff was so far the owner of the chattels insured as to have an

insurable interest, properly expressed in the policy.

Heltl, that evidence to prove plaintiff bought the property for T. was properly ex

cluded.

Held, that the representation of plaintiff that he held the property under contrac

from P. was true.

Judgment affirmed.

The defendant moved for a nonsuit at the close of plaintiff's case

on the ground that the plaintiff had not shown any title to the prop

erty insured. Again, at the close of the proof, he moved for a dis

missal of the complaint, on the grounds that the plaintiff had no in

surable interest in the machinery, and that he had not stated his in

terest in the machinery in the poilcy.

On the argument in this court these positions are sought to be sus

tained by showing that the instrument signed by Parish, by his agent,

and by Thompson & Judd, is not a valid and enforceable contract,

Decision rendered October 6, 1874. Reported below 1 S. C. B.. T. & C, J16.
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It is claimed that it is without consideration, and so clashes with the

provision of the Revised Statutes, (2 R. S., 135, sec. 8,) that every con

tract for the sale of lands shall be void unless it, or some note or

memorandum thereof, be in writing expressing the consideration, and

it is argued that if the contract was void the plaintiff could have no

interest in the premises, and hence no interest in the personal prop

erty upon them.

But if the premises be conceded the conclusion does not necessarily

follow. The policy was upon property which per se was chattel

property. It is not shown that it ever became so affixed to the realty j

unless by the provisions of the contract, as that it was not removable

therefrom at the will of the owner of the chattels. It is testified to

by Thompson that he bought the machinery in the mill. It is testi

fied to that Bickuell bought the planer for Thompson & Juddl

and put it in the mill. It is also testified to that Bicknell had chattel

mortgages upon the properly, so that there was testimony tending

to show that the chattel property in the mill belonged to Thompson

& Judd. Then the plaintiff showed the purchase by him at the re

ceiver's sale of the interest therein of Thompson & Judd, and the

conveyance to him by the receiver. Clearly, the plaintiff had pro

duced evidence which tended to show that he was the owner of this

chattel property, and had an insurable interest therein. The state

ment of the policy is ou his property, enumerating it, contained in

the saw and planing-inill, held by him under contract of purchase

from George Parish. There is no doubt of the correct identification

of the buildings in which the property was contained. There is no

doubt but that the plaintiff was in possession of those buildings and

held them. There is no doubt but that he held them under this

written paper, signed by Parish and by Thompson & Judd. Does

not this state of facts match with the statement of the policy ? That

statement is not, that his title to the chattel property is derived from

the contract of purchase, but that his property is contained in cer

tain buildings, which buildings he holds under that contract. Whether

that contract be void or not, it was under it, or by reason of it, be

cause it had been signed by the parties named in it, and because

it was deemed an effectual instrument, that the plaintiff was in

possession of the buildings, which contained property to which he

had acquired title and then owned.

But it is said that the contract was never delivered. And the wit

ness Beckwith testifies that after it was made it was never delivered

to Thompson & Judd. But that same witness afterward says that in
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April, 1871, Bicknell gave np his contract. Thompson testifies not

only that he and Judd held under the contract, but that it was sent

to them for their signatures, and then returned for the signature of

the agent of Parish; that it was executed in duplicate, and both copies

left with Beckwith. It is not clear from this testimony that there was

not a debvery.

There was a question for a jury under proper instruction. And it

is quite clear that all parties treated it as well executed, that posses

sion was held by Thompson & Judd, and after them by Bicknell, in

reliance upon the instrument as an operative contract.

But though the paper does not contain an agreement by Thompson

& Judd to pay for the lands and to take a conveyance, there is an

agreement in it on their part. It is that all machiuery, etc., then in

the mills, or thereafter to be put in them, shall become a part of the

freehold, and that Parish shall have title to and lien upon the same.

Is it said that by reason of this stipulation, Bicknell could not by the

receiver's sale and deed acquire any title or interest in these chattels.

The answer is, that he did by that sale acquire the right of Thomp

son & Judd in the contract. This agreement by them contained iu

it, was a consideration for the agreement of Parish to sell and convey

on payment being made according to its terms, though there was no

corresponding agreement to purchase and to pay. So the contract

was made valid under the provisions of the Revised Statutes above

cited. It was expressed in writing, it expressed the consideration,

and was subscribed by the party by whom the sale was to be made.

In any view, Bicknell was showu to be so far the owner of the

chattels insured, as to have an insurable interest iu them, and the

statement in the policy was a correct statement ; it was his property

contained in buildings held under that contract. He bought and

paid for some of it as a chattel, he held chattel mortgages upon it,

he bought and paid for at receiver's sale the whole title of the former

owners in it, and bought and paid for their whole interest in the con

tract from Parish. He had an interest in it which he might legally

insure. He did not state incorrectly how he held the property. The

policy did riot incorrectly describe it.

There was an offer by the defendant to show that the plaintiff,

though he bid off the property at the receiver's sale in his own name,

did in fact buy it for Thompson & Judd. The testimony was refused.

It was not error to do so. By the sale and conveyance, Bicknell ob

tained the legal title as against the whole world, aave perhaps Thomp

son & Judd and their creditors. As the owner of the legal title, he
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could insure the property as his. In case of loss by fire, and the

receipt of the damages by him, he would hold them subject to any valid,

equitable claim of Thompson & Judd, or their creditors. The testi

mony offered was therefore incompetent and immaterial in this view.

There is another view, in which it is claimed that it was admissible.

The answer alleged that Bicknell falsely and fraudulently represented

to the defendant that he held the mill properly and premises by con

tract of purchase from George Parish.

The representation proven was that made to the witness Bacon,

the agent of the defendant. That was, that he held the property

under contract from Mr. Parish. This we have seen was not false.

For if only the holder of the legal title, under a valid agreement by

which Thompson & Judd or their creditors had an equitable interest

jn it, still it was true that he held under that contract. The testi

mony offered did not tend to contradict this, and was hence imma

terial.

The judgment appealed from should be affirmed with costs.

All concur.

SUPREME COURT OF NEW HAMPSHIRE.

CURRIER

us.

CONTINENTAL LIFE INSURANCE CO.*

When a debtor delivers money to be transmitted to his creditor, in accordance

with authority given him bo to do by his creditor, and the money is lost upon

the way, it is the loss of the creditor.

The plaintiff was authorized to send money to the defendants by express, and

there were three express-carriers between the residence of the plaintiff and the

place of business of the defendants in this State : the plaintiff sent the money

for the last premium due upon his life insurance policy by one of these ex

pressmen, who embezzled the money and ran away. Held, that this was a suffi

cient payment of this premium to the defendants.

Corporations are held to be subject to the same presumptions and implications

* From 63 N. H. Reports.
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from their corporate acts, or the acts of their agents, without either vote, deed,

or writing, as in the case of natural persons.

A corporation may waive any condition inserted in its regulations or by-laws for

the benefit of the company ; and tho acts of such company, or of its agents,

are competent evidence of such waiver.

This was a bill in equity, by John Currier against the Continental

Life Insurance Co., of Hartford, Conn.

By policy dated November 14, 1865, the defendant assured the life

of the plaintiff's wife, in the amount of $5,000, to be paid to the

plaintiff. The plaintiff was to pay an annual premium of $572.70, on

or before November 15, in each year, for five years. Ho paid the first

four premiums in person to the defendants' agents, the first payment

being made at his own house, in Salem, N. H., when he received the

policy, or before that time ; the second payment being made Novem

ber 13, 1866, at the same place ; the third, at Boston, November 15,

1867 ; the fourth, at Boston, November 15, 1868. Payment of the

first is acknowledged in the policy ; for the other three payments he

received formal receipts. December 3, 1869, at East Salisbury,

Mass., the plaintiff delivered the amount of the fifth premium to

Laws, an expressman, to be carried to the defendants' agent ; but the

expressman embezzled the money. The plaintiff prays a decree that

the defendants apply the amount in satisfaction of the fifth premium,

and credit him with payment in full of said premium, and give the

plaintiff a renewal receipt, and treat said policy as a policy paid up in

full ; and for general relief. It was stipulated in the policy, that if

the plaintiff did not pay the five premiums when due, the policy

should be void : and that when the policy should become void, all

payments made thereon should be forfeited to the defendants. The

plaintiff claims, 1, that he was authorized to send the money by

express, at the risk of the defendants ; that delivery to the express

wns payment to the defendants ; and, 2, that the time of payment

was extended a reasonable time beyond November 15, 1869, and the

forfeiture waived. Upon these two points, the facts are :

I. October 28, 1869, one Loomis (an agent of the defendants, at

Portsmouth, N. H.,) wrote to the plaintiff (then living at East Salis

bury, Mass.,) enclosing a notice of the fifth premium, and saying,—

" Please forward your prem. on pol. No. 478 to the Portsmouth office.

The two pnst years the Boston office has charged ub a com. for col

lecting ; by paying here, or at the home office, the company saves the

com. You can forward the prem. by bank check, or your own private

I
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check, on any bank or institution, and can be collected through the

bank here ; or, you can send by express." The plaintiff sent the

money by express, relying upon this letter, and understanding that

the money was at the risk of the defendants when delivered to the

express ; and there was no fraud, bad faith, or want of ordinary and

reasonable care on the part of the plaintiff.

[The plaintiff took no receipt or other acknowledgment of the ex

press-carrier, and made no attempt to notify the defendants of the

delivery of the money until December 11, when he wrote to Loomis

stating that he had sent the money by express, and asking if it had

been received. There were then three different express-carriers upon

the railroad between East Salisbury and Portsmouth, and Loomis, or

the defendants, did not know until some days later to which express

the money had been delivered. Soon afterward the plaintiff caused

the expressman, Laws, to be prosecuted in Massachusetts for embez

zling the money, and on the day of , 1870, wrote to Loomis,

sending a copy of a letter from the district attorney of Essex County

to the plaintiff, which, with all the written and printed evidence used

at the trial, may be referred to as a part of the case. The fact of the

delivery of the money to the express by the plaintiff was in dispute

between the parties. The plaintiff did not pay or offer the express

anything for transporting the money.]

II. The first four premiums had been paid by cash and note, half

each. The notice of the fifth premium was as follows : " The 5 pre

mium, of $572.70, on your policy No. 478, will be due the 15th day of

Nov. 1869 ; interest on outstanding notes, $68.72—$641.42 ; less div

idend of 1868, 50 per ct. on ordinary rate, $87.30. Cash due, $554.12.

Respectfully yours, Samuel E. Elmore, Secretary ; Geo. N. Loomis,

Agent. J©" Unless the renewal premium is paid on or before 12

o'clock noon, of the day on which it is due, the policy is forfeited, and

the company is under no obligation to renew it ; but, upon satis

factory evidence being furnished that the insured is in perfect health,

the risk may be continued, at the entire option of the company."

The plaintiff was not satisfied with this notice, for two reasons. He

objected, first, that it required him to pay all cash, instead of half

cash and half note. His second and chief objection was to the method

of computing the dividend. A short time after receiving the notice,

and before November 15, 1869, the plaintiff went to Loomis, and de

sired explanations on those points, but Loomis could give none satis

factory to him ; whereupon the plaintiff said he desired time to ex
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amine the subject and to consider what he would do, and asked

Loomis if he should be particular about the time of payment.

Loomis informed the plaintiff that he had no authority to extend the

time, or to waive a forfeiture, and showed him his instructions and

the regulations of the company to that effect.

[These regulations were contained in a small printed book, of

which the plaintiff had a copy, he having before acted as an agent of

an agent of the defendants in soliciting a few applications for policies.

The attention of the plaintiff was expressly called by Loomis to the

following section, on pages 27 and 28 of the book : " Premiums are

due and payable at the office of the company in Hartford, but for

the convenience of policy-holders they may be paid to an agent of

the company ; but no receipt is binding unless signed by the presi

dent and secretary, and should be countersigned by the agent who

receives the money." A conditional receipt, similar to the following,

may be used by an agent :

" CONDITIONAL RECEIPT.

" Received 186-, from -, $ , stated to be the

amount of a premium due this day on policy No. — issued by the Con

tinental Life Insurance Co. upon the life of for the sum

of $ , and in favor of . Said alleged premium is held

by the undersigned until application can be made to the company to

accept the same and forward their receipt. When obtained, this re

ceipt is to be surrendered therefor ; if not obtained, the money is to be

refunded."

" Agents are not authorized to make, alter or discharge contracts

waive forfeiture, or bind the company in any way," etc.

And on page 23 of the same book are the words, "Lapsed policies

may be restored at the option of company, but solely as an act of

grace or courteey, upon payment of all premiums past due, with interest

thereon ; but, whenever renewal premiums are received after the day

on which they are due, it is with the express understanding that the

party is then in sound health."]

Loomis further told him that it was not the custom of the company

to take advantage of a forfeiture for non-payment of premium in his

class when payment was made within a reasonable time after it was

due ; that he had never known the company to insist upon the forfeit

ure in such a case ; and that he then had charge of some cases in
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which the premiums were overdue, which would probably be paid by

the insured. The precise words of this conversation cannot now be

remembered by the parties or proved by witnesses. Loomis intended to

give the plaintiff to understand that it was the usage of the defendants,

upon pstyment of overdue premiums, and a certificate of continued

health, to waive the forfeiture ; that the defendants were not bound to

do so ; that he had no authority and did not undertake to bind them,

or to bargain with the plaintiff that they would do so ; but that, as a

matter of fact, they undoubtedly would do so in his case as they always

did in other like cases. The plaintiff understood, and an ordinary

man would have understood, and would have been warranted in under

standing, from the statements of Loomis, that although, by the express

terms of the printed regulations of the company, Loomis had no au

thority to make a formal bargain binding the company to an extension

of time or a waiver of forfeiture, yet the uniform usage of the com

pany was to receive premiums within a reasonable time after they were

due, when there was no material change in the health of the person

insured ; that the plaintiff could safely rely on this usage, and take

time to examine the subject and consider what he would do, and defer

the fifth payment for a reasonable time after November 15, without

running any risk of forfeiture if his wife should continue in good

health ; that the company would receive the premium under such

circumstances without objection. The plaintiff understood, and was

reasonably justified in understanding, the statements of Loomis, not

as an absolute undertaking to extend the time, or an express promise

to waive the forfeiture, but as an assurance of a uniform usage of the

company that would not be departed from in his case ; but this distinc

tion was not drawn in the plaintiff's mind as distinctly as it is here

stated. He testified that he understood the practice of the company,

in regard to forfeitures for non-payment at the stipulated time, to be

the opposite of their theory.

But for his understanding, derived from the statements of Loomis,

the plaintiff would have paid the fifth premium on or before November

15. Ho was induced, by his understanding of Loomis's statements, to

delay sending the money till after November 15. December 3, the day

he sent it, was within a reasonable time.

He wrote to one Hinckley (a relative of the plaintiff and an agent

of the defendants in Vermont, and who had received his application for

the insurance) for the explanations which he desired, but received no

satisfactory answer. November 22, 1869, lie wrote to Elmore, the

secretary of the defendants at Hartford, for explanation, saying at the
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close of his letter,—" I have deferred the payment of my fifth premium

until we come to a proper understanding of the subject. Mr. Loomis

suggested that no advantage would be token by the company while

this question was being considered." November 30, 1869, Elmore

answered, giving lengthy explanations on the subject of dividends, and

informing him that he could pay the fifth premium in the usual way if

he preferred—that is, half cash, half note—but making no other allu

sion than that to extension of time or waiver of forfeiture.

The plaintiff delivered to the express the whole amount in cash,

relying, as to the extension and waiver, upon his understanding derived

from the statements of"Loomis and the letter of Elmore ; and if the

express had delivered the money to Loomis, the plaintiff would havo

received a renewal receipt, and the defendants would have treated the

policy as in force without raising any objection. The plaintiff's wife

continued, and still continues, iu perfect health ; and satisfactory evi

dence of that fact would have been furnished the defendants by the

plaintiff, if he had understood it was desired or necessary. He would

also have paid interest on the premium, if he had understood that

interest was demanded or expected. In his subsequent interviews and

correspondence with Loomis, no certificate or evidence of health, or

interest, was demanded, but the defendants, by refusing to give him a

receipt for the fifth premium, and insisting upon a forfeiture on the

ground that they had not received the money delivered by the plaintiff

to the express, waived their right to such certificate, evidence, and

interest, if they would otherwise have been entitled thereto.

Before the commencement of this suit, the defendants, though rea

sonably requested, neglected and refused to do what the plaintiff now

seeks by this suit to compel them to do.

The court reserved all questions of law and fact arising upon the

foregoing case, and involved in these two questions :

1. Is the money, delivered by the plaintiff to the express, to be con

sidered as paid to the defendants ?

2. Is the policy forfeited by the delay from November 15 to Decem

ber 3?

On the ground on which the case was tried, if the first question

is answered in the affirmative and the second in the negative, there

should be a decree for the plaintiff ; otherwise the bill should be dis

missed, unless the court should see cause for a new trial. The parts

of the case enclosed in brackets are portions of the evidence inserted

at the defendants' request. Case reserved.
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Sargent, C. J.

Certain facts are found by the court upon evidence which was con

sidered. These facts are stated, and they raise certain questions of

law, which are proposed for the consideration of the court. The

policy by which the life of the wife of the plaintiff had been insured

was to be paid for in five annual premiums, as it seems, half cash,

and half note. Four of these had been paid seasonably, and re

ceipted for ; the last payment was sent, all in cash, by express, De

cember 3, 1869, to the defendants, when by the terms of the con

tract, it was due the 15th of November previ&us.

The first question raised is, " Was this money, delivered to the ex

press by the plaintiff, to be considered as paid to the defendants 1

Loomis, the defendants' agent at Portsmouth, wrote to the plaintiff

notifying him of his fifth premium, and requesting him to forward

it to Portsmouth instead of paying it at Boston, as he had done for

the last two years, for the reason that the company would in that way

save a commission for collecting. He then states to him, " You can

forward the premium by bank check, or your own private check, or

any bank or institution, and can be collected through the bank here ;

or, you can send by express." Any bank check or private check

would answer, provided it could be collected through the bank at

Portsmouth. We think this was evidently the intention of Loomis—

that this is the interpretation of the letter : " We will receive any.

thing in payment on which we can raise the money at a bank here,

or you can send the money by express ;"—and the case finds that the

plaintiff did send the money by express ; that he relied upon this

letter, understanding that the money was at the risk of the defend

ants after delivery to the express ; and that there was no fraud, bad

faith, or want of ordinary and reasonable care on his part.

Loomis evidently assumed, and we may well assume, that without

any notice and special request this premium would be paid in Bos

ton as the last two had been, and he had a special object, which he

states, for having the money paid at Portsmouth ;—hence these di

rections. And if he (Loomis) was asking the plaintiff to put him

self to an inconvenience for the sake of accommodating the company

and enabling them to save a commission upon the money, they might

well be willing to take a little trouble in getting a check cashed at

the bank, or even to pay the expressage on the money—say seventy-

five cents—rather than to pay a commission of two per cent., which
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would be ten dollars, or one per cent., which would be five dollars, or

even one half per cent., which would be two dollars and fifty cents.

At first there was a controversy as to whether the plaintiff sent

this money by express, or paid it to the express at all ; but the court

find that he did so, in good faith, on the third day of December.

Was that a payment to the defendant company ? It is well settled

that the delivery of goods by a vendor to a common carrier, in ac

cordance with the order or directions of the vendee, operates as a

delivery to the vendee, so that the common carrier becomes the

agent of the vendee and not of the vendor ; and a loss of the goods

in the carrier's hands would be the loss of the vendee and not of the

vendor. And the law went further than that, even, and held that

when the vendee did not appoint or name the carrier, the same prin

ciple would hold good. Thus, in Godfrey vs. Furzo, 3 P. Williams,

185, decided in 1733, it was held that in case " a tradesman in Lou

don, by order of a tradesman in the country, sends goods to the lat

ter who does not appoint or name the carrier, and afterward the

carrier imbezils the goods, the trader in the country must stand the

loss."

So, in Dutton vs. Solomonson, 3 Bos. and Pul., 582, (1803,) where

it was claimed in the argument that if the vendee had not pointed

out the particular mode of conveyance he would not be liable to the

risk while the goods are in the hands of the carrier, and Vayle vs.

Bayle, Cowp., 294, and Dawes vs. Peck., 8 T. R., 330, were cited.

Lord Alvanley, C. J., referring to that position of the counsel, said,

" When.this point was first mentioned I was surprised, for it appeared

to me to be a proposition as well settled as any in the law, that if

a tradesman order goods to be sent by a carrier, though he does not

name any particular carrier, the moment the goods are delivered to

the carrier it operates as a delivery to the purchaser, the whole pro

perty immediately vests in him, he alone can bring an action for any

injury done to the goods, and if any accident happen to the goods

it is at his risk. The only exception to the purchaser's right over

the goods is that the vendor, in case of the former becoming insol

vent, may stop them in transitu."

So Kent states the law to be—2 Kent's Com. 499—" Delivery of

goods to a servant or agent of the purchaser, or to a carrier or mas

ter of a vessel, when they are to be sent by a carrier or by water, is

equivalent to a delivery to a purchaser ; and the property, with the

corresponding risk, immediately vests in the purchaser, subject to
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the vendor's right of stoppage in transitu." See Chittv on Cont., 439,

484, and 485 ; 2 Greenl. Ev., sec. 212 ; Woolsey vs. Bailey, 27 N. H.

217, 219, and cases cited ; Smith vs. Smith, ib, 244, 252, and cases

cited. In these last two cases it seems to be held that, though before

the day of railroads it might be necessary that the purchaser should

order the goods sent by a carrier in order to have the delivery oper

ate as a transfer of the property to the purchaser, yet that, since

railroads have been in operation, and it has become the custom to

transport goods by them as a matter of course, a delivery of the

goods at the depot of the railroad would complete the sale and vest

the property immediately in the vendee. Garland vs. Lane, 46 N.

H., 245, 248, and cases cited ; 1 Ch. PI., 6 ; 1 Parsons on Cont., 445 ;

Arnold vs. Prout, 51 N. H., 587.

The authorities also hold, that when the debtor delivers money to

be transmitted to his creditor, in accordance with authority giveu

him so to do by his creditor, the loss, if any, is the loss of the cred

itor. So, if money were sent by the post, in a letter properly directed

to the creditor, and be lost, the debtor is discharged if he was directed

so to transmit the money, or that was the usual ^course of business

between the parties. Chitty on Cont., 750. To the same effect is 2

Greenl. on Ev., sec. 525 ;—and he cites Warwicke vs. Noakes, 1

Peake's R., 67, and Hawkins vs. Rutt, 1 Peake's, 186. So, in Wake

field vs. Lithgow, 3 Mass., 249, when the defendant had sent money

to the plaintiff's attorney, in a letter by mail, which he did not re

ceive—held that if the defendant was authorized by the letter from the

plaintiff's attorney to remit that sum, in that manner, at that sime,

the loss must fall on the plaintiff; if not, the plaintiff must have

judgment.

So, in Kington vs. Kington, 11 M. & W., 233, it was not doubted

that a plea that the defendant had ever been ready to pay the money

claimed in suit, and that on a certain day the plaintiff ordered or re

quested the defendant to forward the money to him by express, and

that the defendant did so, and paid the same as directed, in satisfac

tion and discharge of the plaintiff's claim, was a good plea in bar,—

though there was some informality in the plea in that case. Iu this

case, if the agent had said, in his letter, You may send the money

to me by mail, or you can send it by mail, we should probably have

understood at once that if so sent it would be at the company's

risk, and it is the same when he said, You can send it by express.

The vendee or consignee of goods or money does not need to say,

Send the goods or money by express, or by mail, at my risk. He
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has only to designate the manner, or instrument, or medium of trans

portation ; and when thus sent they are at the consignee's risk as

much as though he had said in words, " at my risk." This is im

plied in all such cases, and we think it was in this case. We think

the first question proposed must be answered in the affirmative.

Was the policy forfeited by the delay from November 15 to De

cember 3 ? The plaintiff was given to understand, and did under

stand, that though by the printed regulations of the company the

agent could not, in terms, bind the company, and that the company

had undertaken so to arrange it, if possible, that all their agents

should be the agents of the assured, or, at least, shall be their own

agents only to secure contracts in writing by which the company

could hold all others, but that they should have no power to bind

the company to anything, yet that the uniform usage and practice

of the company was to receive premiums within a reasonable time

after due, when there was no material change in the health of the

person insured ; that the plaintiff could safely rely on this usage,

and take time to examine the subject and consider what he would

do, and defer the fifth payment for a reasonable time after Novem

ber 15, without running any risk of forfeiture if his wife should con

tinue in good health ; that the company would receive the premium

under such circumstances without objection. The plaintiff under

stood, and was reasonably justified in understanding, that the uni

form usage of the company was to waive the forfeiture in such cases,

and that this usage would not be departed from in this case. But

for this understanding he would have paid his premium on or before

November 15.

But he had sufficient reason to ask delay. The other premiums

he had paid, half note and half cash, and he expected to pay this

one in the same way ; and he had probably been assured that after

a few years the dividends were to be sufficient to pay and discharge

these notes—were to be fifty per cent, on the amount of his premi

um. But he finds it only fifty per cent. on ordinary rates, which he

would not be very likely to understand much of. He acts in good

faith ; he desires an explanation of these two points ; he applies to

Loomis, who is unable to give him any satisfactory explanation

He then writes to Hinckley, in Vermont, another agent of the

company, making inquiries on these points, but receives no

answer. November 22 he wrote to Elmore, the secretary of

the company at Hartford, making the same inquiries, and ad

ding, I have deferred paying my fifth premium until we come

I
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to a proper understanding of the subject. He also adds, that

Loomis had suggested that no advantage would be taken by

the company while this question was being settled. November

30, Elmore replied, giving explanations of the dividends, and in

forming him that he could pay the fifth premium in the usual way,

half cash and half note, if he preferred, but saying nothing further

about any extension of time or waiver of forfeiture.

The plaintiff delivered to the express the whole amount in cash,

relying as to extension and waiver upon his understanding derived

from the statements of Loomis and the letter of Elmore ; and if the

express had delivered the money to Loomis, the plaintiff would have

received a renewal receipt, and the defendants would have treated the

policy as in force without raising any objection. The plaintiff's wife

continued, and still continues, in perfect health ; and satisfactory evi

dence of that fact would have been furnished the defendants by the

plaintiff, if he had understood it was desired or necessary. He would

also have paid interest on the premium, if he had understood that

interest was demanded or expected. In his subsequent interviews and

correspondence with Loomis, no certificate or evidence of health, or

interest, was demanded ; but the defendants, by refusing to give him a

receipt for the fifth premium, and insisting upon a forfeiture, on the

ground that they had not received the money delivered by the plaintiff

to the express, waived their right to such certificate, evidence, and

interest, if they would otherwise have been entitled thereto.

The plaintiff understood, and Loomis understood, and Elmore, the

defendants' secretary, understood, that the forfeiture was waived, and

that, if the plaintiff paid his fifth premium within a reasonable time

after November 15, it was to be received as though paid in time ; and

the court find that if the money which the plaintiff sent had been in

fact received, it would have been accepted in payment and discharge

of said premium. To all intents and purposes, then, the company had

absolutely agreed to waive the payment at the day, and, if it was paid

within a reasonable time thereafter, to receive it in satisfaction of the

premium ; and the court find that the company has waived its right

to all the subsequent proofs to which it might otherwise have been

entitled, and that plaintiff made a proper demand, etc.

But why do we say that the case stands as if the company had

absolutely waived or agreed to waive this payment at the day ap

pointed ? It is settled, in Hale vs. Ins. Co., 32 N. H., 295, that, as a

general rule, corporations have power to waive their rights, and are

bound by estoppels in pais like natural persons. Now, suppose Loomis
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could not make an agreement that should bind the company ; still he

knew, and could tell, and tell truly, what the uniform usage of the

company had been in similar cases, and the plaintiff would have the

right to presume, perhaps, that what they had uniformly done in

similar circumstances, they would do in his case. But he finally

writes to the company's secretary at Hartford, and informs him that

he had deferred paying this premium beyond time, and gives him the

reasons, and states to him what the agent had assured him about their

waiving this payment. Now, these agents and secretaries, whether

they are competent to make contracts or not, are agents of the com

pany so far that the company may be notified through them of any

facts that concern the company.

If a man whose life is insured dies, they notify the company through

an agent, and either Loomis or Elmore would have been a sufficient

agent of the company, so that a notice to them would ordinarily be

notice to the company of such fact. The plaintiff gave Elmore notice

of the state of facts as they existed, and this must be considered as

notice to the company ; and though he may not have had any right

to bind the company by any such contract, the company, when notified

through him, should speak through him, or in some other way, and

give the notice that no such arrangement will be made in the speci

fied case. But, on the contrary, when Elmore is notified of the state

of the case, he gives the desired information in regard to the divi

dend, and then says to the plaintiff, You can pay this premium, half

cash and half note, if you wish, notwithstanding you have been noti

fied to pay all cash, and after I have received your notice that the

time has passed in which, by its terms, it should have been paid.

The company were called on to speak when they were notified that

this plaintiff had allowed his premium to go by the time, upon the

representations and assurances of their agent, and that be was still

trusting those assurances. They should have denied the fact as stat

ed, or in some way have given him to understand that he could not

rely with safety upon those representations and assurances,—but in

stead, the company say nothing ; but their secretary says, You may

thus trust, and no advantage shall be taken of you. We think the

company must in that way be held to have ratified what their agent

said, and to have waived all objection to that course. They are

estopped to deny that they did so.

So, in Glidden vs. Unity, 33 N. H., 571, 577, it is said that in all

American courts, towns and other corporations are now to be con
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sidered as subject to the same presumptions and implications arising

from their corporate acts, or the acts of their agents within the scope

of their authority, without either vote, deed, or writing, as in the

case of natural persons. This statement of the law is taken substan

tially from 2 Kent's Com., 290, and authorities there collected in note

b. A promise may be made directly by their agents acting within

the scope of their authority, or such promise may be implied against

the corporation from the acts of its agents within their authority, like

natural persons. Smith vs. Meeting-house, 8 Pick., 178. So, in

Angell & Ames on Corp., sec. 237, it is said that a corporation may

as well be bound by express promises through its authorized agents

as by deed, and that promises may as well be implied from its acts

and the acts of its agents, as if it had been an individual ;—and see

authorities in note.

So, in Pierce vs. Insurance Co., 50 N. H., 297, it was held that a

condition inserted in a policy for the benefit of the company might be

waived by the company, and that the declarations or acts of an agent

of the company are competent evidence of such waiver by the company;

and so in Lyman vs. Littleton, 50 N. H., 42; Clark vs. Insurance Co., 6

Cush., 342, and Heath vs. Insurance Co., 1 Cush., 257, as well as Ly

man vs. Littleton, 50 N. H., 42, are authorities to the point, that when a

particular objection to notice or to proof of loss, or to anything which is

required to be done, is made and insisted on, and no others are sug

gested, it will be considered as a waiver of other objections. To the

same point are Vos vs. Robiuson,9 Johns, 192; Insurance Co. vs. Tyler,

16 Wend., 385, 401, and McMasters vs. Westchester Co. Ins., Co.,

52 Wend., 379. There must be a decree for the plaintiff.
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COMMISSION OF APPEALS OF NEW YORK.

October Term, 1874.

COE S. BUCHANAN, Respondent,

vs.

THE EXCHANGE FIRE INS. CO., Appellant*

A clause in the policy on the stock of a paper-mill prohibited the storage or use of

petroleum, rock and earth oils, benzine, benzole, and naphtha without consent

indorsed on policy, and provided that refined coal, carbon and kerosene oils,

when stored in less amounts than ten barrels, shall be classed as extra hazard

ous. Another clause provided that camphene, spirit gas,—or any other inflam

mable liquid when used in stores, warehouses, shops or manufactories as a

light, requires permission indorsed.

Held, that kerosene, though a rock oil, is not an inflammable liquid, and it was not

intended to prohibit its use for lighting purposes, nor the storage of forty gal

lons, which was not an excessive amount for such purpose.

The policy provided that other insurance, or a conveyance of the property, or

assignment of the policy, not assented to by the company, shall render the

folicy void. W., the insured, executed to plaintiff a bill of sale on the 20th of

ebruary. The inventory was completed, and possession was given two days

later, when W. wrote an assignment on the back of the policy to plaintiff, which

was then sent to a former agent of the company, who indorsed his consent to

the transfer, at the same time informing the messenger that he had no authority

for doing so, and would take no responsibility. On the 3d of March, the day be

fore the fire, the policy was taken to the company's office, and the secretary said

the transfer and consent were all right. The agent was not informed of the

transfer of the property, and the secretary was not informed of the circum

stances under which the agent's consent had been obtained.

Held, that as the transfer of the policy was part of the contract of sale, the sale might

be regarded as incomplete until this had been effected, or if the sale be regard

ed as complete, there is authority for holding that the policy was revived by

subsequent consent. There is nothing in the policy requiring the consent to

be previous to the transfer to give it validity.

Held, that the agent had no authority to give assent, and notice to that effect to

the messenger was notice to the principal ; but the secretary ratified his act

and bound the company.

Held, that the word machinery covered the tools and implements used therewith

in the manufacture of paper.

Judgment affirmed.

• Argued May 13, 1874.
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Appeal from the judgment of the General Term of the Supreme

Court in the Second Department, affirming a judgment entered for

the plaintiff upon the verdict of a jury.

The action was upon a policy of insurance to recover the amount of

a loss by fire. The policy was issued to Addison Weeks, through

defendant's agent at Albany, A. T. Holmes, Nov., 14, 1868. About

February 20, 1869, Weeks sold out his interest in the insured pro

perty to the plaintiff. February 22d he assigned all his interest in

the policy to the plaintiff. The questions raised, and the evidence, so

far as important, are set forth sufficiently iu the opinion.

C. Frost,for Appellant.

Thomas M. Nobth,for Respondent.

Earl, C.

The insurance was on stock of material for manufacturing paper,

and on paper manufactured and in process of manufacture, and on

machinery contained in a paper mill at West Milton, Saratoga County.

The policy contained a provision that petroleum, rock and earth

oils, benzine, benzole and naphtha should not be stored or used on

the premises without written permission indorsed on the policy, and

that refined carbon and kerosene oils, when stored in less quantities

than ten barrels, shall be classed as extra hazardous.

The paper mill was lighted by kerosene, and at the time of the fire

there were in the mill about forty gallons of kerosene provided for

lighting the mill. The quantity was reasonable for the use for which

it was provided. This kerosene was not stored, within the meaning

of the policy, and hence there can be no claim that the provision

against storing was violated. But it was used, and the question is

whether its use for lighting violated and avoided the policy. I am

inclined to think that the prohibition of the use of rock and earth oils

upon the premises includes kerosene. Kerosene is not petroleum. It

is made from the latter by a process of distillation and refinement. But

it is a rock or earth oil. If it is not, I am unable to classify it. But I

do not think that its use for lighting was intended to be prohibited ;

other use was intended. Kerosene is considered reasonably safe for

lighting, and is in ordinary and general use for lighting buildings in all

parts of the country outside of cities where gas is used, and the policy

must have been made in reference to this well known fact. There is

another clause in the policy which covers the subject of lighting, which
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provides that cainphene, spirit gas, or burning, fluid, phosgene, or any

other inflammable liquid when used in stores, warehouses, shops or

manufactories as a light, subject the goods therein to an additional

charge, and permission for such use must be indorsed in writing on the

policy, otherwise the insurance shall be void. It will be seen that even

the articles named are not prohibited for lighting in all cases. They

could be used without violating the policy for lighting dwelling-houses.

Kerosene is not named, and if it had intended to prohibit its use for

lighting as it is used for that purpose more than all the other sub

stances mentioned, it would have been named. It was proved that

kerosene is not properly classified as an " inflammable liquid," and

hence it is not prohibited under that name. Construing therefore the

two clauses of the policy together I am of opinion that kerosene for

lighting was not prohibited.

There was also a provision in the policy that if the insured proper

ty should be sold or conveyed, or if the policy should be assigned

without the consent of the company obtained in writing, the policy

should become null and void, and it is claimed that this provision was

violated. The facts bearing upon this question are briefly these. Weeks

executed to plaintiff a bill of sale of the property on the 20th of Feb

ruary, and the inventory was completed and possession was taken by

the plaintiff on the 22d of February. Weeks promised to have the

policy transferred the same evening, and on the 22d of February wrote

on the back of the policy an assignment thereof to the plaintiffand then

sent the same by a young man 18 years of age to A. T. Holmes at Albany,

who had at some prior time been a^ent of the company, who issued

the policy to Weeks, and he subscribed a memorandum which had

been written upon the policy before it was presented to him as fol

lows: "This policy to inure to the benefit of C. S. Buchanan. A. T.

Holmes, agent." The policy in this condition was returned to the

plaintiff.

On the 3d day of March, the day before the fire, the plaintiff de

livered the policy to his son, who at his request took the same to the

office of the defendant in the city of New York, and he there informed

the secretary of the defendant that his father was the owner of the

property, delivered to him the policy, and asked him if the transfer

and consent were all right, and he said they were. The young man who

took the policy to Holmes did not inform him of the transfer of the

property; neither did plaintiffs son inform the defendant's secretary

of the circumstances under which the consent had been obtained of

Holmes. Holmes was ;it one time agent of the defendant, and I think
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from the evidence, had at that time authority to effect insurances ;md

censent to the transfers of policies and property for it. But on the

10th day of December, 1868, the defendant resolved to suspend all

its agencies, including the Albany agency, and on the 22d of December,

1868, defendant's secretary, in obedience to such resolution, wrote to

Holmes at Albany, informing him that the board of directors bad

passed resolutions suspending all agencies, and requested him not to

underwrite for the company from that date, aud to return all blanks

and send his account to date with his checks to- balance. Dec. 24th,

1868, Holmes returned all his blanks and papers, sent his account

with his check to balance, expressing his sorrow that the company

had passed resolutions to discontinue all agencies, and a wish that

some other company might be recommended to him to take the place

of defendant in his agency. Thereafter, so far as it appears, Holmes

did no further business for the defendant. When he signed the con

sent in this case he told the young man who brought it to him, that it

was not a legal transfer, that he was not the agent of the defendant,

that his agency had ceased. The young man told him that he want

ed him to do it because other companies had done it, and Holmes then

signed it, saying that he must take the responsibility, that he would

have nothing to do with it. Upon these facts the judge at the trial

held that Holmes had authority to give the assent, but the secretary

of the defendant having denied the interview in New York between

him and plaintiff's son, the judge submitted to the jury the following

question: "Did the defendant assent to the written memorandum

signed by Holmes and indorsed on the policy ?" And they answered in

the affirmative. Upon these facts defendant's counsel claims that the

policy having become void on the 20th of February by the transfer of

the property, could not after that be again restored to life except by a

recreation, that Holmes had no authority to consent, and that what took

place at the office in the city of New York on the 3d day of March,

did not constitute a ratification of Holmes's acts. I will now examine

each of these claims separately.

The point that the policy was rendered void by the transfer before

consent was given, and hence that it could not be again vitalized by

a mere consent to the transfer afterward given, was not specifically

taken at the trial, and we might for that reason refuse to consider it

here. It does not certainly appear that the title to the property

passed to the plaintiff on the 20th day of February. The bill of sale

was executed on that day, but the inventory was not completed, and

possession w is uot taken by plaiutiif until the 22d, the day the con
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sent was given by Holmes. Upon the facts proved the sale may not

therefore have been completed until the latter day. Besides this,

Weeks was to transfer the policy, and that was undoubtedly part of

the contract of sale, and until he had effectually done this, it may well

be claimed that the sale was not fuliy executed. Mandy vs. Ins. Co.

of N. A., 1 Lansing 20. But if we should hold that the transfer of

title was made before the consent was given, the case of Sherman vs.

Niagara Ins. Co., 46 N. Y., 526, would be an authority for hold

ing that the policy was revived by a consent subsequently given. I

am of opinion that by the terms of the policy a consent given subse

quently to a transfer is just as effectual as one given before. The

policy provides that other insurance, or a conveyance of the property,

or assignment of the policy not assented to by the company, shall

render the policy void. It is not provided that this assent shall be

previously obtained, and there is nothing in the nature of the thing

which requires that it should be previously given. The insurance

company gets all the protection it seeks or needs if it shall not be

held liable until its assent has been given. Hence this particular

point furnishes no obstacle to a recovery.

I think the judge erred in holding that Holmes had authority to

give the assent. His entire agency had clearly been revoked. He so

understood it, and had surrendered up all his papers and balanced

his accounts. He informed the young man who obtained his assent

that his agency had ceased and that he had no authority to give it.

This notice, at the very time he performed the act, to the young man

who acted either for Weeks or the plaintiff (and it matters not which)

was notice to his principal. Story on Agency, sec. 140; Bank of

the U. S. vs. Davis, 2 Hill, 451; Jeffrey vs. Bigelow, 13 Wend., 518;

Sutton vs. Dillage, 3 Barb., 529.

But this error was harmless, as the judge submitted all the evi

dence upon the question of ratification of the act of Holmes by the

secretary of the company to the jury, with proper instructions, and

they found upon that question for the plaintiff. He instructed them

substantially that if the plaintiff's son called at the office of the

company, and there informed the secretary that his father was the

owner of the property, and delivered to him the policy, and asked

him if the transfer and the consent by Holmes were all right, and he

replied that they were, there was a ratification.

This instruction was clearly right. The secretary was one of the

principal managing officers of the company. He was in its office in
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charge of its business. He could there issue policies and give con

sents which would bind the company, and he could bind the com

pany by insurance and consents in writing or by parol. Fish vs.

Catteuet, 44 N. Y., 538; Ellis vs. Albauy City Fire Ins. Co., 50 N. Y.,

405. He could authorize another to write the consent or he ould

do it himself. Hence what took place in the office may be treated

either as ratification of what Holmes had done as an assumed agent,

or as a consent then and there given. In either aspect the company,

was bound.

The form of the memorandum was sufficient to show consent to the

assignment of the policy and transfer of the property. Potter vs. O.

& T. Mut. Ins. Co., 5 Hill, 149; Hooper vs. Hud. River F. Ins. Co., 17

N. Y., 424; Sherman vs. Niagara Ins. Co., supra.

It follows from these views that the plaintiff held a valid policy,

' and his recovery must be upheld unless the judge erred at the trial in

his holding as to what constituted machinery. The insurance was in

part upon the machinery in a paper mill. I think the word here was

used in its most comprehensive sense, to include all the machinery and

tools and implements used therewith in the manufacture of paper.

The loss upon machinery, as claimed by the plaintiff in his inven

tory, was $1,913.66. This was covered by insurance in this company

for $500, and in two other companies each for $500, making in all

$1,500, which was upward of $400 less than the loss. Even if a few

of the items contained in the inventory were not actually machinery

the value of such items was not $400 and hence the plaintiff was clear

ly entitled to recover the full amount of his insurance.

I am therefore of opinion that no error was committed on the trial,

and that the judgment should be affirmed, with costs.

All concur except Reynolds, C, not voting.
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SUPREME JUDICIAL COURT OF MAINE.

KENNEBEC COUNTY, 1874.

WM. H. POTTER

U8.

MONMOUTH MUT. FIRE INSURANCE CO.*

In assumpsit upon a policy of insurance the defendants, in addition to the gene

ral issue, pleaded that the plaintiff agreed in writing to accept, and did accept,

one thousand dollars in full satisfaction of loss. The plaintiff contended that

such agreement was obtained by fraud. The presiding justice ruled that if the

jury were satisfied of the fraud, this action was maintainable without a pay

ment back or tender to defendants of the sum paid by them. Held, that such

instruction was erroneous.

A. Libbey, for Plaintiff.

Jos. Baker and E. O. Bean, for Defendant.

Vibgin, J.

Assumpsit on a fire policy of insurance in the sum of $1,450, for

four years from September 18, 1867. The writ is dated November

15, 1870. The property insured was totally destroyed by fire, Sep

tember 1, 1869.

In addition to the general issue, the defendants pleaded, by way

of brief statement, that on October 15, 1869, the plaintiff agreed in

writing to accept $1,000 in thirty days in full satisfaction for the loss

of his property, covered by the policy in suit, which they then agreed

to pay, and did pay within the time specified; and that the plaintiff

accepted the same in full discharge and satisfaction thereof.

The plaintiff introduced testimony tending to prove that he was

induced to sign the agreement and accept the money by the frandu-

* To appear Id vol. 03 Maine Reports.
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lentmisrepresentationsof the defendants, that he was deceived there

by, and should not otherwise have made the agreement or received

the money. The defendants denied all fraudulent practices in the

premises. The verdict was for the plaintiff for the balance. The

only ground upon which it can be based , under the instructions giv

en, is that the jury musthave found the defendants guilty of the fraud

imputed to them by the plaintiff's testimony. Hence, the first in

struction requested by the defendants (that this action could not be

maintained without a prior rescission , within a reasonable time, of

the settlement alleged to have been obtained by fraud, and a return

of the $ 1,000 paid under it] becamematerial; and the presiding jus

tice erred in not giving to the jury the law upon the subject of rescis

sion . .

The contract of insurance and that of accord and satisfaction

could not contemporaneously exist and be in force; for the latter, if

bona fide, would operate as a cancellation of the former. R . S., c . 82,

138. If not bona fide , but voidable for fraud of the defendants, the

plaintiff by seasonably rescinding it, but not otherwise , might then

bring the action, which he has brought upon the policy. But he

could rescind only by paying or tendering back the $ 1,000. Bisbee

vs. Ham , 47 Maine, 543, is precisely in point.

Exceptions sustained. Now trial granted .



CASES DECIDED IN THE LOWER COURTS.

AGENT OF THE COMPANY OR OF THE INSURED.

New York Court of Common Pleas.

ANDES INSURANCE CO ., OF CINCINNATI, OHIO, Respondent,
V8.

JOHN LOEHR, Appellant.

The policy contained a clause that the person procuring the insurance other than

the insured should be deemed the agent of the insured and not of the com

pany in all transactions relative to the business. The Brooklyn and New York

agencies of the company were distinct and independent. A surveyor and soli

citor employed by the Brooklyn agent procured the policy from the New York

agency. " The insured had not an intelligent knowledge of English , and upon

the delivery of the policy desired to draw his check for the premium payable

to the president, and inquired his name of the solicitor. The latter gave his

own name, and afterward failed to turn over the money to the company.

In a suit against the insured for its recovery, held , that if the solicitor was an

agent of the company, payment to him was payment to the company. The

question of his agency was a question of fact that should have been submitted

to the jury.

ul gment reversed , and new trial granted .

This action wasbrought to recover the amount of a premium on a

policy of insurance.

The policy contained a condition as follows :

“ It is understood and agreed, as one ofthe conditions of this poli

cy, that the person or persons, if any, other than the assured , who

have procured this insurance to be taken by this company, shall be

deemed the agent or agents of the assured, and not of this company ,

in any anıl all transactions relating to this insurance.”

The defense was, that the premium had been already paid by the

defendant to John P. Teale, the broker who obtained the policy from

C . W . Standart & Co., the regularly authorized agents of the com

pany,and delivered it to the defendant.

On the trial Te: le testified that he was employed by the company

as surveyor and solicitor, that he was paid a salary as solicitor by
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the agent of the company in Brooklyn, and that he told the defen

dant when he asked him to take the insurance that he was engaged

with the Andes Insurance Company.

The action was tried Feb. 16, 1874, before Hon. R. L. Larremoro

and a jury, and a verdict was rendered in favor of the plaintiff for

the amount of the premium, with interest.

The judge charged that by the condition in its policy, the company

held itself out as not bound by the acts of any person representing

himself as its agent, "and the person who thus acts, and those deal

ing with him, do so at their own risk. In other words, it compels

the party to come to the office of the company to be insured." That

the condition was valid, and one the company had a right to make.

That by accepting the policy from Teale and paying him the pre

mium, Teale became the agent of the insured and not of the com

pany. If the plaintiffs received the premium they are not entitled to

recover, otherwise they are entitled to a judgment.

From the judgment entered on this verdict, and from the order

made at Special Term denying the motion of the defendant for a

new trial, an appeal was taken to the General Term.

Mybon Winslow, for Respondents.

Wm. P. Richardson and John A. Foster, for Appellant.

The appeal was argued at General Term in November, 1874, and

the judgment was reversed, and a new trial granted. The opinion

delivered by Chief Justice Daly, is as follows :

Daly, C. J.

It was not, within the meaning of this clause in the policy, the pro

curing of the insurance by a person other than the insured ; if

Teale was in fact the agent of the plaintiffs, it would then be the

plaintiffs who procured the insurance. Qui facit per alium, facit pr

se. Teale assumed to act for the plaintiffs when he called upon the

defendant ; he testified that he was serving at that time in the plain

tiffs' company, in the capacity of surveyor and solicitor, which latter

term, solicitor, I suppose means, in connection with insurance, one

whose occupation it is to get persons to insure in the company by

whom he is employed. The plaintiffs are a foreign corporation doing

business in this State, and they had an office both in Brooklyn and

New York. He was employed in the Brooklyn office, and his salary

was paid him there by an agent of the company. The application
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for this insurance, he says, was made by him, as I understand his tes

timony, at the office in Brooklyn, and was turned over to the New

York office, from which the policy was issued. If this statement was

true, and he was an employee of the company, the company, by giv

ing him the policy to take to the defendant, held him out to the de

fendant as their agent, and where that is the case, the principal is

responsible for the misconduct, negligence, or fraud of the agent,

whilst acting, as Teale was, within the scope of his authority.

The defendant did not apply for the insurance, but Teale came to

him and solicited it on behalf of the company.

The defendant preferred to run the risk of fire rather than pay the

high rate—he had paid seven per cent. in another company—and

Teale replied, " I think we will take you cheaper ; I think we will

take you for about five per cent." Whereupon defendant agreed to

take a policy from the company at five per cent. When Teale

brought him the policy, the defendant, who was a German, and not

able either to read or write English well, asked him the name of the

president to whose order the check was to be drawn for the payment

of the insurance.

If, he testified, he could have read the policy, he would have taken

it and found the president's name. Teale, when the defendant as

stated asked the president's name, said : " Give me a blank check and

I will fill it myself ;" which the defendant did, and Teale drew the

check payable to his own order, and the defendant signed it, after

asking him particularly if the name inserted was the name of the

president, to which Teale answered Yes, and he thereby obtained the

money which the plaintiffs claim he never paid to them.

Two of the plaintiffs agents testified that they were the only au

thorized agents of the plaintiffs in the city of New York, and that

Teale was never employed by the company in any capacity. But this

was not conclusive. Teale testified that he was employed, and paid

in the Brooklyn office by Lemuel Freeman, agent of the company,

and if he was employed in that office as surveyor and solicitor, and

brought the application there, which the office turned over in New

York, it would make no difference as to the defendant's responsibility.

At all events it was a question of fact for the jury, which the judge

took from them under the impression that it was immaterial, whether

Teale was an employee of the company or not. This I think was

erroneous. In my judgment it was the turning point in the case,

and a new trial should be granted. Costs to abide the event.

A motion was made at the January General Term, 1875, by the
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attorney for the respondent for a reargument, and the General Term

granted a reargument.

The appeal was argued the second time at the March General

Term, before the same judges who had heard the first argument.

JUDGMENT OF REVERSAL AFFIRMED.

Daly, J.

Although defendant did not formally request the learned judge

who tried the cause to submit to the jury Hie question whether Teale

was acting as the agent—or was the agent of plaintiffs in delivering

the policy and receiving the premium, and did not except to the

charge of leaving but the single question of payment to the Staudarts

to the jury, yet as this case comes before us on appeal from the order

refusing a new trial, as well as from the judgment, we may look into

the whole case to ascertain if injustice has been done by a failure to

submit to the jury questions proper for them to pass upon. Keyes

vs. Devlin, 3 E. D. S., 523 ; Maier vs. Homans, 4 Daly, 168.

I think the question should have been submitted to the jury as to

the agency of Teale. The policy contained a clause that " the person

or persons other than the assured who have procured this insurance,

to be taken by this company shall be deemed the agent or agents of

the assured, and not of this company, in any and all transactions re

lating to this insurance."

The plaintiff is a foreign insurance company, having duly appoint

ed agents in this city—C. W. Standart & Co.; and in Brooklyn, Lem

uel Freeman.

The Brooklyn and New York offices were distinct, and indepen

dent of each other. John P. Teale was employed in the Brooklyu office

by Lemuel Freeman, the agent of the company, in the capacity of

surveyor and solicitor for the company and was paid a salary. The

duties of surveyor need no explanation, but plaintiff's counsel

insists that there is no such office as solicitor, and no description

of the duties or powers of such an officer in the case. The term,

however, as that of an employee of the company, is used by the

witness, Teale, iu describing his position in the Brooklyn office,

and, what is significant, is used by the regular agent, C. W. Stan-

dart, in his denial of Teale's agency. He says " Teale was not in

the employ of the company or ourselves as surveyor or solicitor.'
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The name evidently refers to the nature of his duties, and the

expression " soliciting," as applied to the endeavors of the agents of

insurance c6mpanies to induce people to insure with them, has found

its way into the books. Insurance Company vs. Wilkinson, 13 Wall.,

222, [1 Ins. Law Jour., 607]. The witness, Teale, was not examined

by either side as to the nature of his duties as solicitor, nor as to his

appointment as such ; and the use of the term without question, by

both parties on the trial, together with his own uncontradicted evi

dence of his employment as Piich by the lawful agent of the company

in Brooklyn, satisfies me that the office and duties of " solicitor " of

the Andes Fire Ins. Co. was conceded on the trial. There is no de

nial in the case that he was the authorized solicitor for the company,

employed by the Brooklyn agent. If in the performance of his du

ties he solicited insurance from the plaintiff, his acts would be the

acts of the company, and if, in pursuance of an arrangement to in

sure the plaintiff, he went to the office of the company and put in

the application of plaintiff, he did not thereby become the agent .of

the defendant, notwithstanding the clause in the policy, for, the de

fendant was dealing as directly with the company in agreeing with

Teale to insure, as if making such agreement with Freeman, the gene

ral agent—since Teale was acting within the scope of his authority

to solicit the insurance, apply to the office for the policy, and deliver it

to the defendant—all of these acts being but one, viz., the insuring of

defendant according to the bargain or agreement made with him.

But it is said that Teale, who was employed by the Brooklyn agent

exceeded his authority in coming to New York to solicit for the com

pany here, and consequently did not act for the company in putting in

an application for the defendant in the New York office. The answer

to this objection is, that Teale swears generally that he was "in the

employ of the Andes as surveyor and solicitor, and there .is no proof

that his authority was limited to Brooklyn ; that defendant had no

notice of any such limitation of Teale's authority, while he was told

positively by Teale that he was engaged in the Andes Company ; " that

to hold that the agents of the plaintiff, by soliciting insurance and

then making the application in neighboring offices and their own;

constituted them them the agents of the assured, would be suffer

ing the company to use the clause in its policy, designed to pro

tect them against strangers, as an instrument by which they might

defraud the public ; and, finally, that the evidence of plaintiffs wit

ness, H. D. Standart, that he signed the policy, and after that it

went right along in the regular run of business, " was evidence that
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it was delivered to defendant by Teale in the regular course of

plaintiff's business. This, coupled with the fact that plaintiff's New

York agents delivered the policy to Tenle to deliver to defendant in

March, and made no demand for the premium until October, seven

months afterward, were matters which should have been left to the

jury on the main question.

I have not referred to evidence given by plaintiff's witness conflict

ing with the testimony to which allusion has been made by me, be

cause the conflict merely carried the question to the jury.

I am in favor of reversal and a new trial, as formerly ordered by

the General Term when this case was originally submitted.

REVOCATION OF CHARTER.

Common Pleas of Dauphin County, Penn., October, 1874.

COMMONWEALTH

vs.

MANUFACTURERS' INSURANCE COMPANY.

1. The subscriptions to the stock of an insurance company were not paid in

money, as directed by nets of Assembly, but in railroad and turnpike bonds,

mortgages, etc. Held, that the charter of the company must be revoked.

2. A charter for a mutual insurance company was first obtained, and afterwards

an amendment was procured, incorporating the company as a slock company.

Held, that the amendment made it one company, and the stock charter being

revoked, the mutual charter goes with it.

On the 22d of September, the court made a decree of dissolution

in the case of the Commonwealth of Pennsylvania, ex relation/' Sam

uel E. Dimmick, Attorney General, vs. The Manufacturers' Mutual

Insurance Company of Philadelphia, and Hon. John R. Read was

appointed receiver. A motion was made to open the decree on the

part of the company. It was argued by Lyman 1). Gilbert, Esq.,

deputy attorney general, for the commonwealth, and by D. B. Har

rington, Esq., for the company.

Pearson, P. J.

Sur application of the insurance commissioner to dissolve the cor

poration.
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The court is asked to reconsider the decree made ou the 22d day

of September, 1874, dissolving this corporation, and give the defend

ant a r hearing. On this motion we have heard all of the evidence

as fully as if a rehearing had been granted.

It is claimed that the insurance company is a mutual, not a stock

company. It was chartered as the former on the 21st day of Sep

tember, 1867, and after transacting considerable business, on the

20th September, 1869, obtained an amendment incorporating it

as a stock company, with a capital of $100,000, with liberty to

increase it to $200,000. Subscriptions were received, as reported to

the insurance department of the State, to the amount of $100,000 be

fore July 31st, 1874.

The commissioner afterward investigated the affairs of the corpora

tion, and came to the conclusion that the stock was not properly paid

in, but was made up of funds not available in case of loss, but al

most worthless, and therefore suspended the business of the company.

Two grounds are now assumed: First, that the funds constituting

the stock are good and available. Second, that the charter as a mu

tual company should not be revoked because of the fraudulent for

mation or insolvency of the stock corporation.

The evidence shows that no part of this stock subscription was

paid for in the mode required by the third section of the act of April

2d, 1856; modified as to the kind of money by the third section of

the act of March 17th, 1S69, but on the contrary, was subscribed and

paid in mortgages on real estate, railroad bonds and stocks, those of

turnpike roads, land, mining and manufacturing companies.

The evidence on the part of the State and the defendant is contra

dictory as to the value of those securities when taken ; one set of wit

nesses testifying that much of it was worthless, or nearly so, at the

time; others that it was then good, and some say now is. If then

good and legally received, it would negative the idea that the company

was fraudulently concocted in the beginning, and would present a suit

able case for a decree to make good the losses on the securities ; but

in our opinion the whole subscription was illegal—in plain violation

of the charter law.

The stock must be subscribed and paid for in money, as directed

by the acts of Assembly, and when so paid we are satisfied that no

prudent board of directors would lend it out again on the bonds or

btocksof distant railroad companies, or the stock of turnpike roads—

which in this State, with very few exceptions, have never paid any

dividends—pump companies, land companies and silver mining com
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panies in distant parts of the United States. The intention of the

legislature was to secure the people in the insurance of their proper

ty; it therefore required payment of stock subscriptions in money,

and only permitted loans thereof on good securities, pretty carefully

enumerated. This whole subscription and payment of stock was

illegal, and the business of the company must be suspended, and the

charter revoked. With the exception of the Pennsylvania Railroad

bonds, we look upon these securities as worthless, or not worth more

than one half of the face thereof.

Can the charter of the mutual company be sustained? Unfortun

ately it has by the amended charter united itself with a joint stock

company, and both become one corporation. True, the business of

the mutual company is disconnected practically from the stock com

pany; the one is not responsible for the losses of the other; but under

this statute neither the commissioner nor this court can revoke the

charter in part, declare it good as to the mutual, but bad as to the stock

portion. By accepting the amendment it becomes one company

and it is indissolubly united. The whole must stand or fall together.

Both of the judges are of the opinion that the docree made on the

22d day of September, 1874, was properly pronounced, and must

stand good.

The application to open or change it is refused.

INSANITY AND SUICIDE.—BURDEN OF PROOF.

Court of Common Picas, of Venango County, Penn.

BANK OF OIL CITY, Assignee.

vs.

GUARDIAN MUTUAL LIFE INSURANCE COMPANY of New Yoke.

Waiver.—When a company has notice of the death of a policy-holder, and the

president tells the assignee, upon inquiry for blanks, that blanks and proofs of

loss are not necessary as the claim will not be paid, this constitutes a waiver of

the condition for the production of the proofs.

Insanity. —The legal presumption is that every one is sane till proved to be other

wise by sufficient evidence, and in a case where the plaintiff claims the amount

of a policy, on the ground that the insured was insane when he committed

suicide, the onus of proof of insanity is with the plaintiff. If the insured was

impelled to the act by an insane impulse which the reason that was in him did
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not enable him to resist, or if his reasoning powers were so far overthrown by

his mental condition that he could not exercise his reasoning faculties on the

act he was about to do, he did not die by his own hand within the meaning of

the policy.

Suicide.—Suicide is not prima facie evidence of insanity. It is often committed by

pe rsons in the full exercise of their reason. It is the act of malicious self mur

der. A suicide who has his life insured commits a fraud on the company, and

there can be no recovery whethar this condition is expressed in the policy or

not.

Monomania.—Monomania is insanity only on a particular subject and with a single

delusion of mind. If the monomania did not affect his mind as to business

matters the company is not liable, unless it appears that the taking of his own

life was the effect of the monomania.

McNair,for Plaintiff's.

Spencer & Smith, for Defendant.

Trunkey, P. J.

Gentlemen of the jury: This action is to recover the amount of an

policy of insurance upon the life of Lewis P. M. Spencer, which the

defendant agreed to pay at his death, on the conditions set forth in

the policy. This contract between the parties, with all its conditions

and provisions, is that by which their respective rights and obligations

are to be ascertained and determined. Any stipulation, not illegal,

is bin ding upon the parties, and must be enforced by courts and juries

without question of its wisdon or policy. When an agreement is not

unlawful, the contracting parties are the sole judges of its propriety.

The execution of the contract of insurance, the due payment of the

premiums as stipulated, the death of Spencer, and that he died by

his own hand, and that the policy was assigned to the plaintiff by the

assured, and written notice received by the defendant, have not been

controverted. Every fact, not admitted, must be found by the jury

from the evidence. The burden of proof of any fact is upon party

who affirms it, whether it be affirmed by the plaintiff or defendant.

The plaintiff sues as assignee. One of the conditions of the policy

is, that due proofs of interest, with the proofs of death, shall be pro

duced, and the money is not payable until sixty days after the proofs

of death. No proofs of interest in the plaintiff, nor proofs of death,

were formally made out and delivered to the company. Were such

proofs waived ? Defendant admits receipt of a letter, dated May

11th, 1872, giving notice of the assignment. The letter of May 27th,

by the plaintiff, was answered May 29th by the president of the com

pany. You will notice the contents of these letters, and, in connec

tion therewith, consider the testimony of Mr. Beers. Are you satisfied

* Opinion June 15, 187*.
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affirmatively that Mr. Beers in behalf of the bank, on the 8th of July,

1872, called at the office of the company, saw the president, stated

his business to be to settle the claims on the policy, and requested

blanks for proofs of death ; that the president told him he knew all

about it; that Spencer had committed suicide at the Merchants' Ho

tel; that proofs were not necessary, for the company was not liable

on the policy; that he gave the blanks to Beers, and then repeated

that the blanks and proofs were not necessary, that he would not pay

because he committed suicide ? If you find that all this was done by

the president, you will consider it in connection with the letters which

have been read, and may find that the stipulation for proof of interest

and death was waived. The fact of waiver is for the jury, and may

be found as the natural and legitimate inference of acts proved. When

a company has notice of the assignment of a policy and of the death

of the assured, and tells the assignee, upon inquiry for blanks, that

blanks and proofs are not necessary, that the policy will not be paid

for a reason which is specifically given, there is a waiver of the con

dition for the production of the proofs.

Another condition in the policy is, that if the party upon whose

life the risk is taken, shall die by his own hand, then the policy shall

be void.

The plaintiff claims that the act of self destruction by the deceased

was not death by his own hand within the meaning of the words as

contained in the policy; that at the time he committed the act he was

insane, and so far unconscious of the nature and consequences of his

act that he was incapable of understanding, and that the exercise of

his reason and will were powerless by the diseased state of his mind.

The defendant contends that at the time he took his life he had reason

and consciousness enough to comprehend the nature and consequences

of his act; that he had mental capacity to know that it was wrong,

and power to control his act.

"Insanity is a continued impetuosity of thought, which for the time

being totally unfits a man for judging and acting in relation to the

matter in question with the composure requisite for the maintaining

the social relations of life. It is an abnormal condition of the mind.

The legal presumption is, that every one is sane until otherwise shown

by sufficient evidence; and in this case the onus of affirmatively prov

ing the insanity of the deceased is upon the plaintiff. A man may be

partially insane. Dr. Richey says he considered Spencer a monoma

niac. Monomania is insanity only upon a particular subject, and with

a single delusion of the mind . This exists when a person has some



1875.] Bank of OH City vs. Guardian M. Life Ins. Co. 475

single notion contrary to common sense, and to his own experience,

and which seems dependent on errors of sensation. It is supposed

an illusion may exist as to one subject, and the mind in other re

spects, on other subjects, retain its intellectual powers. If the de

ceased was a monomaniac, it must affirmatively appear that the act of

taking his own life was the effect of monomania. What was the men

tal condition of Spencer at the time he took his life, as it affected the

exercise of his will and his comprehension of the nature of the act he

committed ? If he was impelled to the act by an insane impulse, which

the reason that was left in him did not enable him to resist, or if his

reasoning powers were so far overthrown by his mental condition that

he could not exercise his reasoning faculties on the act he was about

to do, he did not die by his own hand within the meaning of the con

dition in the policy.

If the deceased was insane or a monomaniac at the time he left Oil

City, was he in such condition when he took his life ? When con

firmed insanity is proved, it is said that there is a legal presumption

that it continues, until the contrary is shown. When the insanity is

the result of disease, and such is likely to pass away when the disease

is cured, there is no such presumption of its continuance. The ques

tion is submitted to you to determine as to the mental condition of

Spencer at the time of his death. You may draw natural, legitimate

and direct inferences from the facts proved.

; You will not find insanity from the mere fact of his self-killing.

There is good reason to believe that sane men, of strong intellect and

high culture, have committed suicide. One may be guilty of suicide

when the mind is not strong, yet of sufficient capacity to know

that the act is wrong. When the act is done intentionally, by one

who is capable of understanding its nature, and that it is wrong, he

commits suicide.

Suicide is the act of malicious self-murder. It cannot be commit

ted by an insane person, by one totally insane, or one partially insane

when the act is solely the result of his monomania. When one takes

his fife accidentally by his own hand, it is not suicide, nor is it when

he is mentally so imbecile that he can form no intention or design to

take his own life. One guilty of suicide, who has his life insured,

commits a fraud upon the company, and there can bo no recovery on

the policy, whether there be such a condition expressed therein or

not. This fraud would defeat recovery by his assignee, or by the re

presentative of his estate.
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The defendant's counsel submitted the following points:

1. That by the terms of the policy upon which the suit is brought,

if the jury find that the insured died by his own hand, the plaintiff to

recover (must tprove affirmatively that it was involuntary and unin

tentional, or that at the time of his death he was so insane as not

to be capable of forming an intention, and that he had not sufficient

mind to concur in the act and control his actions.

2. That if the jury find that the insured intentionally and volunta

rily committed suicide, he thereby avoided the policy of insurance,

and the plaintiff cannot recover.

3. If the jury find this policy of insurance was assigned to the

plaintiffs, or held by them as security, to enable then to recover they

must show that written notice was given to the defendants and due

proof of interest was produced to them, with the proof of death, ac

cording to the terms of the policy, or sufficient evidence waiving the

production of the same.

4. That if the jury find that the insured committed suicide, he was

guilty of such a fraud upon the insurers of his life, that his assignees

cannot recover for that reason alone.

5. If the jury believe that Spencer was insane at the.time of the

assignment to the plaintiffs, they cannot recover for that reason alone.

These points were all affirmed. To the last was added: If he was

a monomaniac, and his monomania did not affect his mind as to busi

ness matters, did not incapacitate him for business transactions, then

the principle in the point does not apply. But if totally insane, or

insane on such subject or in such way as to mentally unfit him for

business, the principle applies.

Verdict for plaintiffs for amount of policy.



1875.] 477Beisecker vs. JEtna Ufe Ins. Co.

COMPROMISE OF LITIGATION.

Common Pleas of Luzerne. County, Pa.

BEISECKER

VS.

.ETNA LIFE INSURANCE CO.

1. The law favors the prevention and compromise of litigation.

2. If the legal rights of the party who gives a release be doubtful, or honestly

contested, or there be an actual controversy of which the issue may be fairly

considered doubtful, such release will be enforced.

3. The after discovery that one of the parties has lost by such compromise and

release will not avoid them.

D. R. Randall and C. Pike,for Plaintiff.

E. N. WiLLABD,/or Defendant.

Dana, J.

This action was brought to recover an insurance of two thousand

dollars on the life of William Beisecker, late husband of the plaintiff.

The defendants resisted a recovery on two grounds, which were

embodied in four written points, on which the court were requested

to charge the jury.

The first ground, expressed in the first and second points, was, that

the answers of William Beisecker to the questions propounded in the

application, whether he had had the heart disease, or any severe dis

ease, and been attended by a physician, were warranties on the part

of the assured, and if the jury found that the answers were false, the

plaintiff could not recover.

These points were affirmed, and the truth or falsity of the answers

was submitted to the determination of the jury under the evidence.

The testimony was conflicting. Physicians who had attended him

spoke of attacks inflammatory rheumatism, palpitation of the heart,
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heart disease, disturbance of the liver and kidneys, attended with

dropsical effusion, for which they had treated him. The admissions

of the assured, his declarations to the provost marshal, when drafted,

that he was subject to the heart disease, and his subsequent discharge

from the service on account of such disease, were also in evidence.

On the other hand, Mrs. Beisecker and a number of intimate asso

ciates and acquaintances of Wm. Beisecker testified that until some

years after the insurance was effected he was a strong and vigorous

man, and in good health.

Upon this issue between the parties the jury found in favor of the

plaintiff. It was a question of fact to be determined by the weight of

the evidence; it depended upon the number, the credibility of the

witnesses, and their means of knowledge, of which the jury are the

arbiters. A finding either for the plaintiff or the defendants on this

issue could have been reached under the evidence, and such finding

sustained, and with the result actually reached we cannot properly

interfere.

The second ground of defense, expressed in the defendants' third

and fourth written points, was, that the settlement, receipt for five

hundred dollars, and discharge of the company in full from all liabil

ity, given by the plaintiff under seal, dated the 8th September, 1869,

which it became necessary for her to show in making out her case iu

chief, was conclusive against her right to recover.

She averred that this paper was procured by fraud, surprise and

misrepresentation, and there was some evidence connected with the

compromise to sustain this averment, which the court was inclined to

leave to the jury. The points were answered in the negative, and the

jury were instructed that if they found, under the evidence, that the

compromise and release were obtained through actual fraud, surprise

and willful misrepresentation of facts not within the plaintiffs knowl

edge or means of knowledge, such compromise and release did not

conclude her or defeat her right to recover the unpaid balance of the

policy.

The representations of the agent consisted in stating that William

Beisecker had answered falsely the questions, or certain questions,

contained in the application, and that there could be no recovery on

the policy against the company. The application was shown to her;

the state of the assured's health was known to her, and the negotia

tions for settlement were continued at intervals throughout the day.

The law favors the prevention and the compromise of litigation.
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If the legal rights of the party who gives a receipt or executes a

release be doubtful, if they are honestly contested, if there be an

actual controversy, of which the issue may fairly be considered by

the parties doubtful, the release and compromise will be enforced.

The question is how the facts appeared to the parties at the time, not

what a subsequent trial may have disclosed. The after discovery

that one of the parties has lost by such compromise will not suffice

to open and renew litigation, nor to relieve from the operation of a

rule of law so conducive to the peace of society and the ultimate

security of individuals. 1 Pars, on Cont., 48; Bennett vs. Paine,

5 Watts, 261.

That there were grounds for controversy, of which the result might

fairly be considered doubtful by the parties, is sufficiently indicated

in the brief reference already made to the questions raised and to the

evidence relative to the first branch of the case. We regret the

necessity for setting aside the finding of a jury upon a question of

fact, and hesitate long before doing it if there be any conflicting

evidence; yet upon careful consideration of all the testimony, without

anticipating or intimating how the case may be presented upon a sec-

and trial, we are reluctautly brought to the conclusion that upon this

latter branch of the issue the verdict was against the weight of the

evidence and cannot be sustained.

The rule for a new trial is made absolute.



MISCELLANEOUS.

The following nummary of cases, chiefly in the lower courts, is from

various sources, not official.

Guarantee Insurance.—Dishonesty within meaning ofpolicy.

The Bank of Toronto was insured by the European Society against

loss by the want of integrity, honesty or fidelity, or by the negligence,

defaults or irregularities of its Montreal agent. The agent had cer

tain discretion to allow overdrafts. The agent allowed a firm of

brokers, large customers of the bank, to overdraw some $47,000.

Credit was subsequently given them on the bank books for $46,614,

including a check for $8,000 subsequently dishonored, and whose

character was probably known by the clerk.

The, agent knowing the firm were in difficulties, subsequently al

lowed a fresh overdraft of $41,557. The firm were engaged in

large gambling speculations in gold, and were employed by the agent

to speculate for himself. The bank lost heavily by their failure. Held,

that if the agent's discretion was so unsound that it could not be im

puted to anything but dishonesty it came within the meaning of the

policy. The act of the agent in allowing the overdraft was an

act of want of fidelity within the meaning of the policy.

European Ass. Soc. vs. Bank of Toronto.

Judicial Committee of the Privy Counsel. Appeal from Court of Q. B., Eng.

Fire.— Waiver ofpremium.

There was evidence that the City Insurance Company, instead of re

lying on the terms of the policy, sent it to the Allemania Insurance

Company for delivery, and that the officer of the latter company to

whom the policy was committed in charge so conducted the business

and held out the broker, as to induce the insured or her agent to be

lieve that he was authorized to hand over the policy on payment to

him.

Held, that the effect of the evidence was to estop the City Insur

ance Company from asserting the rule as to payment of the premium

against the insured, and to become evidence of a waiver.

City Ins. Co. vs. Zoller.

Decision rendered November 16, lg7*. Pa. 8. C.
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ACTUAL TOTAL. LOSS.

§ 102. Marine.— Without Abandonment.—Where a damaged

steamboat remains in specie, and can be repaired at any cost,

however great, no actual total loss can be claimed without aban

donment.

Globe Ins. Co. vs. SJterlotk.

Bep'd Jour'l. p. 515. O. 8. G.

BOND OF INDEMNITY.

§ 103. FlRE.—Liability for Invalid Claims.— What Constitutes

a Valid Obligation.—Defendant executed a bond of indemnity to
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an insurance company against all claims of 0. against moneys

paid by the company to the sheriff, and all costs, damages, and

expenses arising therefrom. Held, that the word " claims," in

cluded all such as were asserted by legal proceedings, whether

afterward adjudged invalid or not.

Lawrence vs. Miller, 2 Comst., 245.

Held, that the company had a right to be indemnified for the

expense of defending such illegal claims.

Chamberlain vs. Beller, 18 N. T., 116.

The bond being under seal, there was a presumptive consider

ation which throws the onus of disproof on the obligor. The

performance of a legal obligation of undoubted validity is not

a sufficient consideration.

Mcdonald vs. Wilson, 2 Cowan, 139 ; Crosby vs. Wand, 6N. I, 369.

But if the obligation be doubtful a waiver of the right to con

test it constitutes such consideration.

Russell vs. Cook, 3 Hill, 504 ; Seaman vs. Seaman, 12 Wend. , 381 ;

Palmer vs. North, 35 Barb., 382.

Home his. Go. vs. Watson et al.

Eep'd In August No. N Y. 0. A.

COLLISION.

§ 104. Fike.—Fire mused by.—Barratry.—An insurance of a

steamboat " against loss by fire only," must be held to embrace

losses by fire generally without regard to the causes which pro

duced the fire. The policy excepted from losses from certain

specified causes, but collision was not named among them.

Held, that a fire caused by collision was a loss by fire within the

meaning of the policy.

United L. F. & M. Ins. Co. vs. Foote, 22 Ohio St., 350.

Held, that a failure of the pilot to comply with the rules of

navigation, if the violation is not willful or fraudulent, or grossly

negligent, is not barratry in the event of damage resulting.

Qermania Ins. Co. vs. Sherlock.

Bep'd Jourl, p. 681. O. 8. C.

CORPORATION.

§ 105. Fire.—Legality of organization.—Election of Directors.—

The giving of a note to a corporation is an admission of its ex
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istence and an estoppel from denying that it is legally organized.

Society vs. Perry, 6 N. H., 164 ; Ang. & A. on Corp., 381.

In an action brought by a corporation, the defendant by plead

ing the general issue admits its capability of sustaining an action.

A plea that there is no such corporation must be either in bar

or statement.

School District vs. Blaisdell, 6 N. H., 197 ; Concord vs. Mclntire, 6 N.

H., 527.

The by-law of a company requiring directors to be chosen at

the annual meeting does not imply that elections held at other

times shall be wholly void. The law is merely directory. Irre

gular elections are only voidable.

Hicks vs. Launaston, Rolle's Ab. 514 ; The King vs. Poole, B. B. H., 27 ;

Prowse vs. Fort, 2 Bro., PC; People vs. Runkle, 9 Johns., 147 ; Rex vs.

Loxdale. 1 Burr., 447 ; Rev. vs. Leicester, 7 B. & C, 12 ; Dwarris on

Statutes, 714.

The acts of such officers are binding while they retain office

and the legality of their election cannot be brought collaterally

in question.

Nashua Fire Ins. Co. vs. Moore.

Rep'tl Jcrar'l, p. 494. N\ H. 8. O.

§ 106. Fibe.—Action of Creditors against.—The creditor of an

insolvent corporation, for which a receiver has been appointed

under article 2, title 4, of the New York Revised Statutes, must

have his right to share in the distribution of its effects deter

mined in the action or proceedings in which the appointment is

made. A motion to compel the payment of a judgment by the

receiver, obtained in a suit begun after his appointment, in ano

ther district, will be denied. The remedy must be sought by ap

plication to the court in the district in which the receiver was

appointed and in the action in which the appointment was made.

Rinn vs. Astor Fire Ins. Co.

Report in August No. . 5, y. Com. A.

EXECUTION.

§ 107. FrBE.—Insurance Money due is attachable though the

Goods insured, would have been exempt.—An insurance company

will be charged as trustee in execution process when the debt
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which it owes the principal defendant is solely for the amount

due on a policy of insurance upon household furniture, although

the furniture at the time of its destruction by fire was exempt

from attachment.

Wooster vs. Page and Trustee.

54 N. H. Reports. N. H. 8. C.

OTHER INSURANCE.

§ 108. Fire.— Wlietlwr valid or not.—The first policy provided

that " if the insured shall have existing, during the continuance

of this policy, any other contract for insurance, (whether valid or

not,) unless consented to etc., then this insurance shall be void."

A second policy was afterward taken out, without notice, in ano

ther company, containing the usual clause against double insur

ance. In an action to recover on the second policy, Hebl, that

the insurance in the first company was subsisting within the fair

meaning of the condition in the second policy at the time that

policy was obtained, and the second policy could not be held lia

ble for property covered by the first.

Gale vs. Ins. Co., 41 N. H., 170 ; Jackson vs. Mass. Ins. Co., 23 Pick.,

418 ; Clark vs. N. E. Ins. Co., 6 Cnah., 342 ; Barrett vs. Union Ins. Co., 7

Cush., 179.

In the opinion of the court the first policy was not rendered

void because a nugatory policy constitutes no contract, and any

such condition concerning an invalid contract is void for repug

nancy.

Gee vs. Cheshire Co. Mid. Fire Ins. Co.

Rcp'd Jour'l, p. 489. a C. N. H.

PLEADINGS AND PRACTICE.

§ 109. Life.—Error in Complaint, Answer, Admission of Evi

dence, and Instruction to Jury.—In a suit for recovery it was suf

ficient to set forth in the complaint the amount of premium paid

down, and annually thereafter ; it was not necessary to set forth

the accruing obligations. The beneficiary agreed that the truth

fulness of the insured's answers should form the basis of the

contract. Held, that as this agreement was not the foundation
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of the action it was not necessary to be set forth in the com

plaint and made an exhibit.

Commonwealth Ins. Co. vs. Monninger 25 Ind., 352.

Where two paragraphs of the answer were substantially the

same, and allowed the same evidence to be introduced, it was no

error to strike out one. Knowledge of the truth or falsity of the

insured's answers by the beneficiary was immaterial. They

were warranties of the insured to the company. It was not

error to strike out of the answer an interrogatory intended to

elicit only such knowledge.

Kaerner vs. Baldwin, 39 Ind., 474 ; Kacks vs. Yard, 4 Am. Law Times

R., 68.

The jury along with their general verdict replied to an inter

rogatory whether or not the doctors examined the urine and

found fibrinous casts, " the weight of evidence justified the

jury in answering no." They answered the question, whether or

not the insured had disease of the kidneys for which he received

medical treatment, " He may have received medical treatment

for that disease, but we believe if he did, he received treatment

for a disease he did not have." Held, that it was no error to

refuse to require fuller answers. Where there was conflicting

evidence and the verdict was not so groundless as to startle the

sense of justice, refusal to grant a new trial was not error. Any

variance between any pleading and copy of a written instrument

filed, as to matter of description or legal effect, may be amended

at any time as of course, before judgment, without causing a con

tinuance.

2 G. & H., pp. 104, 378 ; Maxwell vs. Day, 45 Ind., R.

The report of a physician adopted by both parties as ex

aminer of the company was proper rebutting evidence against

the company. A conversation between the company's agents on

the subject in controversy and within the scope of their agency

was proper evidence for the beneficiary. General instructions

of the company to its agents not binding on the claimant are

not evidence. A refusal to submit to the jury interrogatories

whose decision would not control the general verdict was not

error. To the question whether the insured had had dropsy or

disease of the kidneys within ten years, he answered " No."
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The court instructed that the answer was a warranty, and if

untrue the finding must be for the company. Held, that a refu

sal to instruct that if the insured had had or been sick with

these diseases during the time specified, the finding must be for

the company, was not error. The instructions given amounted

to the same as those asked for. The insured answered the

question whether he had had any,' sickness during the last ten

years, " Erysipelas in 1863, severe cold last spring." Held, that

he did not warrant he had not been sick with two diseases not

specified in the previous question.

Dayton Ins. Co. vs. Kelly, 24 Ohio State R. , 345, (4 Ins. Law Journal,

69.)

Mutual Benefit Life his. Co. vs. Cannon.

Report in August No. Ind. 8. C.

PRACTICE.

§ 110. Marine.—Erroneous Instructions.—Where the court er

roneously instructed that an actual total loss can be claimed

without abandonment if the cost of repairs was excessive, and

the jury may have assessed damages on this false principle, al

though they found that the vessel remained in specie and was

repaired by the insured, the judgment will be reversed.

Globe Ins. Co. vs. Sherlock.

—S 10S.

PREMIUM NOTES.

§ 111. Fibe.—Assessment of.—The charter of a mutual com

pany provided that every person insured should deposit a note

for an amount equal to the premium, to be assessed and col

lected as deemed expedient by the directors, and all such pre

miums and deposits should be considered the absolute funds of

the company, and applied first to payment of expenses, second

to money borrowed, and thirdly, of losses and notes given in

payment of losses : and in case the absolute funds were absorbed

by losses, each member should be liable during the term of his

policy, not exceeding two dollars for each dollar of premium and

deposit. Held, that the absolute funds can be collected at any

time and applied to any debts and liabilities whether before or

since the insured became a member.
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Ins. Co. vs. Harvey, 45 N. H., 292 ; and Ids. Co. tb. Fitzpatrick, 2 Gray,

279, distinguished ; Long Pond Ins. Co. vs. Houghton, 6 Gray, 77.

Nashua Fire Ins. Co. , vs. Moore.

— 1106.

REFORM OF POLICY.

§ 112. Mabine.— Use of Two Ports instead of One.—Application

was made by letter for insurance " on the charter-party of the

bark Maria Henry—voyage from Liverpool to Cuba, and to

Europe via Falmouth, for orders where to discharge." After

some correspondence regarding the rate, the company wrote

" We will write upon the charter of the bark Maria Henry as

proposed by you, Europe to Cuba and back to Europe—at 3£

per cent., net ; it is worth something, you know, to cover the risk

at the port of loading in Cuba." Insurer replied, " I accept

your proposition ; please insure—at and from Liverpool to Cuba

and to Europe via a market port for orders where to discharge."

The policy was " on charter of bark Maria Henry at and from

Liverpool to port of discharge in Cuba, and at and thence to

port of advice and discharge in Europe." The vessel proceeded

from Liverpool to a port of discharge, and thence to another

port of loading in Cuba, and was lost on ber return. Held, that

the correspondence constituted a preliminary agreement. The

policy was intended to put this agreement in a more full and

formal shape. The assured must be presumed to have read the

correspondence with care, and to have assumed that the policy

conformed to the agreement therein. The principles upon which

a court of equity will reform the contract are those stated in

Hearne vs. New England Mutual Marine Ins. Co. [4 Ins. Law

Journal.] The correspondence implies that the port of loading

might be one other thaa the port of discharge, and what is im

plied is as effectual as what is expressed.

Dickey vs. Bait. Ins. Co., 7 Cr., 327 ; Bond vs. Nutt, 2 Cowper, 601 ;

Tholluson vs. Ferguson, 1 Doug., 360 ; Cruikshank vs. Jansen, 2 Taunt.,

310.

The clear terms of the preliminary agreement warrant a court

of equity in reforming the contract as expressed in the policy

to allow the use of two ports in Cuba.

Equitable Safety Ins. Co. vs. Hearne.

Report in August No. 17. 8. S. 0.
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SUICIDE.

§ 113. Life.—" Act and Intention."—" Sane or Insane."—The

policy provided that " in case of death by his own act and inten

tion, whether sane or insane, the company shall not be liable for

the sum insured." Held, that the word " intention " did not es

sentially vary the legal meaning of the clause, which is the same

as in the case of Bigelow vs. the Berkshire Co. Life Ins. Co. (U.

S. C. C, N. D. 111.) The intention of the company was to pro

tect itself from liability in case of suicide while the insured was

insane as well as sane. The company had a right to so restrict

its liabilities, and no degree of insanity will avoid the condition.

Life Ins. Co. vs. Terry, 15 Wallace, 580, distinguished.

Pierce vs. Travelers' Ins. Co. (3 Ins. Law Journal, 442.)

Cktipmaii vs. Republic Life Ins. Co.

Bep'd Jour'l, p. 511. U. 8. C. C.

SUBROGATION.

§ 114. Marine.—As against the Insured.—Where in a collision

both vessels were owned by the insured, the rule that an under

writer is subrogated to the rights of the insured as against a

stranger does not apply if the collision was caused by mere

negligence on the part of the officers and crew of the injuring

vessel. If the injury was caused however by willful wrong or

fraudulent act on their part, then such act was available as a de

fense to an action on the policy with or without an abandonment.

Globe Ins. Co. vs. Sherlock.

—i 102.
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RENDERED IN INSURANCE CASES, IN THE UNITED STATES

SUPREME AND CIRCUIT COURTS, AND IN THE

STATE SUPREME COURTS.

hrnm certified transcripts in our posnessU»i.

SUPREME COURT OF NEW HAMPSHIRE.

December, 1874.

GEE \

IM. I

CHESHIRE COUNTY MUT. FIRE INS. CO.* '

The plaintiff obtained a policy of insurance from the Niagara Insurance Co. on his

house, barn, and other property, which contained a condition that "if the as

sured shall have existing, during the existence of this policy, any other contract

for insurance (whether valid or not) on the same property, unless consented to

etc. , then this insurance shall be void. " Afterward, without surrendering or

canceling this policy, he obtained a policy from the defendants on part of the

same property, which contained the usual condition against double insurance.

Up to the time the property was destroyed by firo the plaintiff was not aware

of the condition in either policy, and acted in good faith throughout.

Held, that insurance in the Niagara company was subsisting, within the fair mean

ing of the condition in the defendants' policyat the time that policy was obtained,

so that the plaintiff cannot recover in this action tor property covered by the

Niagara policy.

Qumre, whether the condition in the Niagara policy, so far as it speaks of an inva

lid contract of insurance, is not void for repugnancy to the contract of indem

nity of which the policy is evidence.

The following facts were agreed by the parties for the purpose of

obtaining the opinion of the court thereon. The action is assumpsit

on a policy of insurance.

• To appear in 55 X. U. Report*. Syllabus by the official reporter, John M. Shirley.
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On the first day of January, 1868, the plaintiff, Austin W. Gee, ob

tained a policy of insurance from the Niagara Fire Insurance Com

pany on his house, barns, furniture, and produce in Marlow, N. H.

This policy contained the following proviso : " And provided further,

if the assured, or any other person or parties interested, shall have

existing, during the continuance of this policy, any other contract or

agreement for insurance (whether valid or not) against loss or dam

age by fire on the property hereby insured, or any part thereof, not

consented to by this company in writing, and mentioned in or in

dorsed upon this policy, then this insurance shall be void and of no

effect." On August 22, 1870, the plaintiff obtained a policy from the

defendants on the same property, and also on hog-house, 14 by 19

feet, the sum of fifty dollars and on clothing in said dwelling-house

and L, one hundred dollars. Sec. 10, of the defendants' act of incor

poration is as follows, viz.: "And be it further enacted, that if insu

rance on any house or building shall be and subsist in said company

and in any other office, or from and by any other person or persons,

at the same time, the insurance made in and by said company shall

be deemed and become void, unless such double insurance subsist with

the consent of the directors, signified by indorsement on the back of the

policy, signed by the president and secretary." The act of incorporation

of the defendants, and the proviso in the first mentioned policy, are in

very fine print, and the clause against double insurance in neither of

the policies was known to the plaintiff, who acted in good faith

throughout, until the property was destroyed.

Wait, for Plaintiff'.

Wheeler & Faulkner, for Defendant.

Ladd, J.

In Gale vs. Ins. Co., 41 N. H., 170, the plaintiff, having a valid

insurance in one company, with a condition against double insurance,

obtained a policy in another company which also contained a similar

condition; and it was held, in accordance with the general current of

authority, that the first policy was not rendered invalid, for the reason

that the second never had any vitality, and did not constitute any

breach of the condition in the first.

In the present case, up to the moment when the form of a contract

with the defendants was completed, the plaintiff had a valid contract

of insurance with the Niagara company. But now it is said that the

idle ceremony of taking out an invalid policy with the defendants was a
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breach of a condition found in the policy of the Niagara company,

not indeed against double insurance, but, if it amounts to anything,

a condition against an attempt to procure double insurance ; that

thereupon the Niagara policy became void, and therefore the argu

ment is, there was no instant of time when there was a double insu

rance, and so the defendants' policy is still in full force, notwithstand

ing their condition. In other words, that the whole force and effect

of the law, as settled in this State, as well as in other jurisdictions, is

avoided, or, to use a more appropriate expression, is evaded, and a

policy which otherwise would have been nugatory in its inception, by

virtue of an express condition incorporated into it, made valid and of

binding force by four words, found inclosed in brackets, in the middle

of the condition, finely printed, in the Niagara policy.

I am unable to adopt this view. Doubtless insurance companies

may insert conditions in their policies to protect themselves against

the mischiefs of double insurance; and, unless such conditions are

repugnant to the contract evidenced by the policy, or are for some

other legal cause inoperative, effect will be given to them in accor

dance with the intention of the parties as expressed in the instrument.

The condition in the defendants' policy is the usual condition in

serted for this legal and proper purpose; and it seems to me it would

be straining a point, as well as introducing a refinement which the

law ought not to tolerate, to hold that the Niagara policy did not sur

vive the execution of |the defendants' policy so as to render the

same invalid, within the fair and sensible construction of that condi

tion. The construction contended for would, as it seems to me, tend

to invite rather than discourage the introduction into policies of insu

rance of astute and perplexing conditions, and to promote rather

than discountenance the worst kind of rivalry between rival com

panies to see which should succeed best in protecting themselves in

this way against liability in case of loss, at the expense of others at

least equally entitled to the equitable consideration of the court, or at

the expense of the assured.

I am of opinion that when the plaintiff, without surrendering or in

any way canceling or intending to cancel his policy in the Niagara com

pany, procured another policy on the same property from the defen

dants, there was a double insurance within the fair meaning of the

condition in that policy, and that the defendants cannot be held liable

for the loss of the property covered by the Niagara policy.

This is as far as it is necessary to go in the present case. But it is

not to be understood that I accept the view that the Niagara policy
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was rendered invalid by the nugatory act of the plaintiff in procuring

a policy from the defendants.

The condition under consideration in the Niagara policy, as already

remarked, is not against double insurance, nor is it against any speci

fied act on the part of the plaintiff, like the obtaining of an invalid

policy in some other company; but it is expressed in terms very vague

and very general, against the making of an invalid contract of insur

ance. What is an invalid contract of insurance? Obtaining a nuga

tory policy in some other company has been held over and over again

not to constitute any contract at all. It confers no rights on the one

hand, and imposes no obligations on the other. It is not a contract,

it is a mere nullity. How can that which is not a contract, in any le

gal or even popular sense of the term properly be called an invalid

contract? Suppose the plaintiff had gone through the form of mak

ing a contract with some person who represented that he had authority

to act for and bind some insurance 'Company, when in point of fact he

had no such authority, and in that way obtained a policy which was

void by reason of fraud or forgery, or both, on the part of the pre

tended agent: would that constitute an invalid contract of insurance

within the meaning of this condition ?

Illustrations and queries of this sort, showing the extraordinary na

ture of the questions that might arise in the construction of such a

condition, need not be multiplied. I only desire to say, that I am

not satisfied that the act of the plaintiff brings the case within the

terms of the condition, even admitting that the condition is in any

view a valid one. But I am not prepared to admit that the condition

is a valid one. I do not suppose it would be contended that a con

dition that the policy should be void in case the plaintiff did nothing

at all, would be a valid condition. Most certainly it would be void for

repugnance. How does it change the legal aspect of the matter to say

that it shall be void if he does an act which, in the eye of the law,

amounts to exactly the same thing as] though he had done nothing

at all ? The utmost that can be said of it is, that it is a condition

against an attempt to procure double insurance; and is it to be held

that such a condition is legally consistent with the scope and effect of

the contract, as evidenced by the policy ? If an attempt, resulting in

total failure, may be allowed the effect to avoid a policy, why not al

low a simple purpose or intention, formed in the mind of the assured

but never put into action, the same force whenever such secret pur

pose can be discovered ? I think I should hesitate before coming to

the conclusion that a condition, declaring the policy forfeited if the
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assured makes an abortive attempt to procure double insurance, is so

consistent with the contract to which it is annexed that it can be up

held in giving construction to the whole instrument taken together.

It may be said that an invalid contract of insurance, if believed by

the assured to be valid, furnishes the same temptation to a fraudulent

destruction of the property by him as though it were valid; and that

is doubtless true. But the answer is,']] that this has not heretofore

been regarded as a sufficient reason for holding both policies void, as

is shown by the case of Gale vs. The Ins. Co. The supposed double

insurance would, of course, be evidence more or less cogent for the

jury to consider upon the question whether the assured burnt his own

property; but it does not furnish a legal reason why a condition which

ought to be held void for repugnancy, on a fair construction of the

whole instrument in which it is found, should be declared valid.

If these views be correct, they bring us to the same result already

reached by another road ; for, if the condition against an invalid con

tract of insurance contained in the Niagara policy be held in opera

tion, the case stands in all respects like Gale vs. Ins. Co.; and there

can be no recovery against the defendants, upon the fact stated in the

case, except for the hog-house and the clothing, which were not cover

ed by the Niagara policy.

Smith, J.

The question raised in this case was settled in Gale vs. Ins. Co., 41

N. H., 170, which is in conformity with the general current of authori

ties. It is claimed, however, by the plaintiff, that, inasmuch as the

policy of the Niagara company provides that by the existence of auy

other agreement of insurance, whether valid or not, the insurance in

that company shall be void, that the policy must inevitably be void,

and being so void, there is nothing to prevent the validity of the policy

of the defendant company. Even if the first policy be void for that

reason, I do net think that fact will make valid the second. At the

time the plaintiff agreed with the defendants for the second policy,

he had a valid policy in the Niagara company, and that, by the terms

of the defendants' policy, rendered the second policy void. Jackson

vs. Massachusetts Ins. Co., 23 Pick., 418; Clark vs. New England Ins.

Co., 6 Cush., 342; Barrett vs. Union Ins. Co., 7 Cush., 179. If, then,

the Niagara policy became void, as contended by the plaintiff, as the

result of his procuring n second policy, the question arises whether

both policies are not void.
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I do not think, however, that the provision in the Niagara policy

hat an invalid agreement for insurance shall render that policy void

thas that effect, for the reasons suggested by my brother Ladd, namely

(1) that a nugatory policy constitutes no contract at all—it is a mere

nullity; (2) that such a condition is not a valid one, being void for

repugnancy, and inconsistent with the scope and effect of the contract.

Foster, C. J., C. C.—I entirely agree with the views and conclusions

of my brethren.

Case discharged.

SUPEEME COURT OF NEW HAMPSHIRE.

December 9, 1874.

NASHUA FIRE INS. CO.

vs.

MOORE.*

The charter of a mutual fire insurance company provided that every person be

coming insured therein should pay upon the execution of his policy the pre

mium thereon, and in addition thereto deposit his written agreement to hold

himself liable for an equal amount in the capital stock of the company, to be

assessed and collected by the directors in such sums and at such times as they

should deem expedient ; that all premiums and deposits thus made should be

considered the absolute funds of the company, and be applied, first, to the

payment of the expenses of the company ; secondly, of money borrowed ; and,

thirdly, of losses and notes given in payment of losses ;—and in case losses

should happen so as to consume the absolute funds of the company, each mem

ber should be held to pay, at the discretion of the directors, during the term of

his policy, a sum not exceeding two dollars for each dollar of premium and

deposit. Held, that such a deposit note was subject to collection at any time,

at the discretion of the di.ectors, for the purpose of discharging expenses,

debts, and losses of the company ; that it was not necessary to enforce pay

ment of such notes by a general assessment ; and that such note might be col

lected to pay losses and expenses which accrued before the maker became a

member of the corporation.

One who gives a note to a corporation will not be permitted to deny that there is

such a corporation.

In an action brought by a corporation, the defendant, by pleading the general

issue, admits that plaintiffs are a corporation capable of sustaining an action.

A provision in the by-laws of a corporation, which requires the directors to be

chosen at the annual meetings of the corporation, is directory only, and no'

* To appear in 05 N. H. Rep. Syllabus aud cue by the official reporter. J. M. Shirley.
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restrictive. Its observance is not essential to the exercise of the power of elec

tion.

The legality of the election of directors of a corporation cannot be brought colla

terally iu question ; but proceedings must be instituted for the, express pur

pose of evicting them, if not properly elected.

Assumpsit, on three notes signed by the defendant and payable to

the plaintiffs, on demand,—one for $17.75, dated Nov. 2, 1867; one

for $5, dated May 10, 1868; and one for $22.50, dated May 11, 1869.

Each note contained the following stipulation : "The above note is to

be paid for the purpose and in pursuance of the act incorporating

said company, and the by-laws thereof, and not otherwise." Writ

dated Dec. 18, 1871. The case was tried by the court, and the fol

lowing facts were found :

The plaintiffs produced a book purporting to be a record-book of

the plaintiffs, in which was written the following :

Office of Nashua Fire Insurance Co., 7J o'clock, Feb., 24, 1870, P.

M The directors met at the above time and place. Present H. T.

Morrill, M. W. Merrill, Geo. McQuesten, J. W. White, F. F. Kimball,

J. G. Blunt, and E. B. Hammond. On motion of J. W. White, pro

ceeded to ballot for directors. Whole number of votes cast, 7; neces

sary for a choice, 4. J. D. Otterson, C. F. Stetson, C. B. Hill, H. F.

Courser, H. T. Morrill, M. W. Merrill, Geo. McQuesten, J. W. White,

F. F. Kimball, j. G. Blunt, E. B. Hammond, had seven each, and

were declared elected. On motion of M. W. Merrill, an assessment

of one hundred per cent, on all notes given for policies that had not

expired prior to noon of February 8, 1870, was voted; and ninety per

cent, on all notes given on policies that were in force when loss or

losses occurred during either of the years 1867, 1868 or 1869, but had

expired prior to February, 8, 1870. On motion of J. W. White, voted

adjourn. A true record:—attest—J. B. Fassett, secretary and trea

surer. The assessment, if valid, would be of 90 per cent, of the first

note, and 100 per cent, of the other two. The charter of the plain

tiffs, passed in 1856, contains the following provisions: Sec. 1. The

company may make by-laws. Sec. 2. All persons who may become

insured under this act, and also their legal representatives, continu

ing to be so insured as is hereinafter provided, shall be members of

this corporation, for and during the time specified in their respective

policies, and no longer, and shall at all times be concluded by the

provisions thereof. Sec. 3. The property and affairs of said company

shall be controlled and managed by a board of directors, who shall

be members of the same, and be chosen by ballot at the annual
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meeting thereof, and shall hold their offices during one year, and un

til others chosen shall have accepted of the trust in their stead. All

vacancies happening in said board during the interval between the

annual meetings may be filled by the remaining members, and a

majority of the board shall constitute a quorum for the transaction of

business. This board shall elect one of their number to act as presi

dent; they shall hold their meetings monthly, or oftener, as the

affairs of the company shall require, and shall keep a record of their

proceedings. Sec. 4. That the directors shall, from time to time,

appoint a secretary, treasurer, * * * and may remove them at

pleasure. Sec. 6. Every person becoming insured by said company

shall pay, upon the execution of his policy and before the delivery

thereof, the premium thereon, and, in addition thereto, deposit his

written agreement to hold himself liable for an equal amount in the

capital stock of the company, to be assessed and collected by the

directors, in such sums and at such times as they shall deem expedi

ent. All premiums and deposits thus made shall be considered the

absolute funds of the company, and shall be liable and held pledged

to pay, first, the expenses of the company ; second, money borrowed;

third, losses and notes given in payment of losses; but in case losses

should happen so as to consume the absolute funds of the company,

then each member shall be held to pay, at the discretion of the direc

tors, during the term of his policy, a sum not exceeding two dollars

for each dollar of premium and deposit. The premiums and deposits

shall be returned to members as a dividend at the expiration of their

respective policies, in a ratable proportion, after deducting for ex

penses and losses such part thereof as the directors may deem prop

er. Sec. 12. The annual meeting of the company shall bo holden at

said Nashua, on the first Monday of August in each year, or such

other day as the said company may appoint. Sec. 15. That this act

shall be subject to all the provisions and restrictions of the laws of

this State in relation to corporations.

The by-laws of the company contain the following provisions :

Art. 1. The annual meeting shall be holden on the first Monday

in August annually. All meetings shall be notified by advertisement

published in one or more newspapers printed in the city of Nashua,

at least ten days before the time of meeting; but in case of omission

to notify the annual meeting as aforesaid, the same shall not thereby

be lost, but shall be adjourned for the transaction of business until

the requisite notice shall be given. Special meetings may be called
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by the directors, and shall be called on the request of the owners of

one tenth of the property insured. At the annual meeting, it shall

be in order to an act on any subject within the powers of the corpora

tion. At special meetings, the subject to be acted on must be speci

fied in the notice of such meetings. Art. 2. No risk in any one

policy shall exceed $3,000. Art. 4. The directors shall hold their

stated meetings at the company's office, on the afternoon of Satur

day preceding the first Monday of each month.

The defendant objected that there was no competent evidence to

prove any record of the company, or that there is or ever was any

officer of the company properly chosen or qualified, or that there had

ever been any legal meeting of the company or directors, or that the

assessment purporting to have been made February 24, 1870, was

made by persons authorized to make it, or that there was any cause

for making it, or that any of the proceedings were valid or binding

on the defendant.

Mr. Fassett, being sworn as a witness, produced said book, and,

subject to the defendant's exception, testified that he was the secrc -

tary and treasurer of the company; that the book was the record

book of the company; that the records in it purporting to be made

by him were made by him, and were correct; that there was no record

of notice of the directors' meeting held February 24, 1870; that he

gave the directors personal notice of that meeting ; that there were

several losses,—one of $1,000, another of $600, and another (Dr.

Moore's), $4,650, which the company were unable to pay.

At the first meeting of the grantees, under the plaintiffs charter, E.

P. Emerson was chosen clerk, and duly sworn. There is no record

that any one else was ever sworn as an officer of the company, and no

one else ever was so sworn. The record in the book of the first and

some other meetings, including the signature of the clerk, was written

by the son of Said Emerson, by his direction. The record of several

meetings, when George Stark was clerk pro tern, was made by the

same person in the same way, in one instance pro tern, after the sig

nature being accidentally omitted. There is no record of notice of

any meeting. Notice of annual meetings was formerly published; but

about 1865 that practice ceased, and the only notice of any meeting

afterward was by the secretary personally notifying those who were

considered the directors, and by others happening accidentally to be

informed. This method of giving notice was adopted in good faith,

to save the expense of printing, which had been found to be practical

ly useless, as the meetings were not attended by anybody but those re



498 [July,Report of Decisions.

garded as directors. The last meeting of the company was October

3, 1866, when eleven directors were chosen. After that the directors

were elected by the directors. The only time Fassett was elected sec

retary was by the directors, October 4, 1866. August 7, 1865, was

the only time he was chosen treasurer by the company, and he never

gave a bond. Dr. Moore had three policies,:—one of $2,500 on his

barn, one of $2,000 on his house, and one of $1,000 on his personal

property. Of the persons acting as directors in making the assess

ment, February 24, 1870, Hammond and McQuesten were not then

members of the company. McQuesten's policy expired September,

1868. He was one of the original grantees in the charter, and he

had been elected director at every meeting of the company, and of

the directors, when directors had been chosen. Merrill was first

elected at the annual meeting, September 22, 1858, and was re-elect

ed at every subsequent election, and his policy was in force February

24, 1870. Morrill and Blunt were elected at the annual meeting,

August 1, 1859, and re-elected at every subsequent election, and their

policies had not expired February 24, 1870. Otterson and White

were elected at the annual meeting, August 6, 1860, and were re

elected at every subsequent election, and their policies had not ex

pired February 24, 1870. F. F. Kimball was elected January 22,

1869, (to fill a vacancy caused by the death of his brother,) and

February 24, 1870. All these were present and voted for the assess

ment, February 24, 1870, and the vote was unanimous.

Merrill and-Blunt held partnership policies. At the annual meeting,

August 7, 1865, besides those already mentioned as elected directors,

L. W. Noyes, Geo. Stark, Franklin Munroe, Elijah Colburn, Alvah

Kimball, H. F. Comber, C. B. Hill, E. B. Hammond, Josiah Fleeman,

Luther Pollard, L. H. Clement and Charles F. Stetson, were elected

directors. The whole number elected at that time was eighteen. Kim

ball died in June, 1869, Clement in May, 1868, and Noyes in March,

1867, and the policies of Stark, Munroe, Hill, Hammond, Pollard, and

Stetson had expired before February 24, 1870. The defendant had due

notice of the assessment within a week after it was voted. Upon the

foregoing facts judgment is to be rendered unless the defendant elects

a trial on the question whether the notes were obtained by fraudulent

representations. The books and papers usod at the trial may be re

ferred to as part of this case.

H. B. Atherton, for the plaintiffs, cited Berry vs. Osborn, 28 N. H.,

283; Rix vs. Ins. Co., 20 N. H., 198 ; Long Pond M. F. Ins. Co. vs.

Houghton, 6 Gray, 77; Despatch Line vs. Bellamy Co., 12 N. H., 205;
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Edgerly vs. Emerson, 23 N. H., 557; Hilliard vs.Gould, 34 N. H., 239;

U. S. Bank vs. Dandridge, 12 Wheaton, 66.

W. W. Bailey, for the defendant, cited Ins. Co. vs. Fitzpatrick, 2

Gray, 279; Ins. Co. vs. Harvey, 45 N. H., 292; Gen. Stats. 276, sees.

8, 9; ib. 277, sec. 15; Charter, sec. 3; Haynes vs. Brown, 36 N. H., 545;

Chelmsford Co. vs. Demarest, 7 Gray, 1 ; Ins. Co. vs. Westcott, 14

Gray, 442.

Smith, J.

Two questions are raised in this case.

1. Must the plaintiffs show that the assessment of February 24,

1870, was needed to pay losses and expenses before they can recover ?

2. Can the right of those persons .to hold the office of directors,

who assumed to act as such, February 24, 1870, be called in question

in this suit ?

1. By section 6 of the plaintiffs' charter, every person becoming in

sured is required to pay a premium in cash, and to deposit his written

agreement to hold himself liable for an equal amount in the capital

stock of the company, to be assessed and collected by the directors in

such sums and at such times as they shall deem expedient. The pre

miums and deposits thus made are considered the absolute funds of the

company, and are made liable and held pledged to pay (1) the expenses

of the company, (2) money borrowed, (3) losses, and notes given in

payment of losses. In case it should happen that the absolute funds

of the company should be consumed, each member is liable to pay, at

the discretion of the directors during the term of his policy, a sum not

exceeding two dollars for each dollar of premium and deposit.

A distinction is here made between the absolute funds of the com

pany, and funds raised by ordinary assessments after the absolute

funds have been expended. It has been settled, both in this State

and in Massachusetts, that in assumpsit by a mutual fire insurance

company against one of its members, upon his premium note promis

ing to pay the company a certain sum of money in such portions and

at such times as the directors of the company may, agreeably to their

charter and by-laws, require, where such member is liable to assessment

only for losses and. expenses occurring during the term mentioned in his

policy, the plaintiffs cannot recover unless they show an assessment

duly made for such losses or expenses. Insurance Co. vs. Harvey, 45

N. H., 292; Insurance Co. vs. Fitzpatrick, 2 Gray 279.

If this suit were to' recover an assessment not exceeding two dollars

for each dollar of premium and deposit, it must fail, because the plain
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tiffs have failed to show what expenses and losses were included in the

assessment. The case shows that there were several losses,—one of

$1,000 another of $600, and another of $4,650; but when they occurred,

whether before or during the term covered by the defendant's policy, is

not shown. But the absolute funds of a mutual insurance company

stand differently. They can be collected at any time under the direc

tion of the directors, and when collected be applied to the discharge of

any debts and liabilities of the company—even losses and expenses

which occurred before the insured became a member of the corporation.

Long Pond Ins. Co. vs. Houghton, 6 Gray 77. Whether this provision

of the plaintiff's charter is a wise one, or is equitable, is a question

not open to inquiry. It is the law as enacted by the legislature, and

was assented to when the defendant accepted his policy.

2. The second question relates to the legality of the organization of

the company, and of the election of the directors. The legality of its

organization, or the fact of its existence, is not open to the defendant

to question. The giving of a note to a corporation is an admission by

the defendant of the existence of the corporation, and he is not permit

ted to deny that there is a duly organized corporation. Society vs. Perry,

6 N. H., 164; Ang. & A. on Corp., 381; and in general, when a defen

dant intends to insist that there is no such corporation, he must plead

it either in bar or statement. School District vs. Blaisdell,6 N. H., 197;

Concord vs. Mclntyre, 6 N. H., 527. Whether there was a board of

directors capable of acting, on February 24, 1870, presents a question

of more difficulty.

By section 3 of the company's charter, it is provided that the prop

erty and affairs of the company shall be controlled and managed by a

board of directors, who shall be members of the company, and be

chosen by ballot at the annual meeting thereof, and shall hold their

offices during one year, and until others chosen shall have accepted

the trust in their stead. Vacancies happening between the annual

meetings may be filled by the remaining members, and a majority is

constituted a quorum for the transaction of business.

By article 1 of the by-laws, it is provided that the annual meeting

shall be holden on the first Monday in August annually;—all meet

ings shall be notified by advertisement in one or more newspapers

printed in Nashua, but in case of omission to notify the annual meet

ing, it shall not thereby be lost, but shall be adjourned for the trans

action of business until the requisite notice shall be given. The num

ber of directors to be chosen is not fixed by the charter or by-laws.

The case finds that the last annual meeting, which was holden in
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pursuance of a published notice, as required by article 1 of the by

laws, was holden August 7, 1865. Assuming, in the absence of any

intimation to the contrary, that, that meeting was legally called and

holden, it appears that there were chosen, at that meeting, eighteen

directors. Of this number, three had died previous to February 24,

1870, and seven had ceased to be members by reasons of their policies

having expired. P. F. Kimball had been chosen, by the surviving di

rectors, a director in place of his brother, A. Kimball, who was one of

the three deceased directors. So that, on February 24, 1870, if the

board elected in August, 1865, is to be considered as holding over, the

board consisted of nine members, viz. , Messrs. Merrill, Morrill, Blunt,

Otterson, White, Courser, Colburn, Fleeman and F. F. Kimball. Five

of these gentlemen, being a quorum, viz., Messrs. Merrill, Morrill,

Blunt, White and F. F. Kimball, were present at the directors' meet

ing, February 24, 1870, and voted for the assessment. If the board

elected in 1865 held over, the vote creating this assessment would

seem to be legal; but if it is admitted that the board elected in 1865

did not hold over, then at the time the meeting of February 24, 1870,

was held, the board of directors, acting as such, consisted of McQues-

ten, Merrill, Morrill, Blunt, Otterson, White, Hammond, and F. F

Kimball, eight in all. McQuesten and Hammond had ceased to be

members by reason of their policies having expired, which would leave

a board consisting of six members, all of whom, except Otterson, were

present and voted the assessment.

At the meeting holden February 24; 1870, eleven directors were

chosen; but McQuesten, Hammond, Stetson and Hill were ineligible

by reason of their policies having expired, which would leave the board

consisting of seven members, viz., Merrill, Morrill, Blunt, Otterson,

White, Courser and F. F. Kimball, all of whom, except Otterson and

Courser, were present and voted for the assessment.

The plaintiffs claim that although the assessment may not have

been voted by a board of directors legally elected, yet, being in office

under color of an election, their acts are valid.

In Hughes vs. Parker, 20 N. H, 58, it was held—Gilchrist, C. J., de

livering the opinion of the court—that the law, in requiring the direc

tors to be chosen at the annual meeting, does not imply that elections

.held at other times shall be wholly void. The law is merely directory,

and does not, in terms or by implication, attach such a consequence to

an omission or non-observance of the prescribed modes of exercising

the power of electing directors. The following authorities were cited

and commented upon, in support of this position : Hicks vs. Launaston,
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Rolle's Ab. 514; The King vs. Poole, B. R. H., 27; Prouse vs. Foot, 2

Bro. P. C. ; People vs. Runkle, 9 Johns., 147; Rex vs. Loxdale, 1 Burr.,

447; Rex vs. Leicester, 7 B. & C, 12; Dwarris on Statutes. 714.

In Hughes vs. Parker it was also held that irregular elections are

voidable only, and not void; that the acts of officers in, under color of

an election, are binding so long as they retain their offices; and that

the legality of their election cannot be brought collaterally in question,

but proceedings should be instituted for the express purpose of trying

it, and of evicting them, if not properly entitled to the offices which

they have assumed to exercise.

We do not, therefore, find it necessary to decide whether the nine

remaining members of the board, elected in 1865, held over, or wheth

er the election of February 20, 1870, or the election next prior to that,

were valid elections. A quorum of either board was present and voted

the assessment. The were in office, acting under color of an election,

and the legality of their election cannot be questioned, collaterally, in

this suit.

The records used on the trial were not admissible. The first clerk

only was sworn. While he was in office, the records were kept by his

son. He could not delegate the signing of his name to another. The

present clerk never was sworn, and consequently never was qualified.

There being, then, no legal records, parol evidence was admissible of

the acts of the company.

We do not find any occasion to compliment the plaintiffs upon the

manner in which their officers have managed the affairs of the com

pany.

Unless the defendant elects a trial on the question whether the

notes were obtained by fraudulent representations, there must be

judgment for the plaintiff.

Cushino, C. J., and Ladd, J., concurred.
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UNITED STATES CIRCUIT COURT.

DISTRICT OF LOUISIANA.

G. M. BAYLY & POND,

vs.

LONDON AND LANCASHIRE INS. CO.*

Keeping a small quantity of saltpetre for curing meat is not a storing within the

meaning of the policy.

The Court will not set aside the verdict of the jury because it disagrees with them

on an issue of fact, where there is evidence on both sides.

To void a policy prohibiting the storage or sale of certaiu articles, there must be

a substantial violation, and it is no error to charge that if stored or sold in any

considerable quantities there can be no recovery.

It is not necessary, in a civil suit involving arson, to charge the jury that the proof

required is not so strong as in a criminal prosecution, if the rules of evidence

applicable to the case have been properly set forth.

When the amount of loss has been assessed by a jury, it is not competent for

a court,to inquire into the processes by w hich they arrived at the estimate, pro

vided the result is substantially just.

R. Hunt, T. J. Semmes, R. L. Girson, J. and E. Austin,for the motion.

J. H. Kennard, and T. L. Bayne, contra.

Woods, C. J.

This action was a suit on a policy of insurance to recover for loss

declared sustained by plaintiffs on their stock of groceries, by fire, on

the 29th of May, 1874.

The amount claimed in the petition was $9,195.35^ and the jury re

turned a verdict for $8,714.87.

1. The first ground upon which the motion is based is as follows:

That under the express provisions of the policy the plaintiffs were

prohibited from keeping in their store and selling saltpetre in any

quantities whatever, and the evidence, established clearly and beyond

' Decision rendered May 81, 1875. CaUse submitted ou motion of defendants for a new trial.



504 Report of Decisions.

doubt that plaintiffs did keep in their store and sell saltpetre, in direct

violation to their contract.

I do not know that it is denied that the plaintiffs under the terms

of their policy might keep in their store small quantities of saltpetre,

not for sale, but for the purpose of use in preserving from taint meats

and other articles which formed a part of their stock. The policy for

bids the storing or vending of any of the articles specified as hazard

ous, of which saltpetre was one. Keeping saltpetre for the purpose

just indicated would not be a storing within the meaning of the poli

cy. Dobson vs. Sotheby, 22 Eng. Com. Law, 481; O'Neill vs. The

Ins. Co., 3Comstock, 127.

The plaintiffs do not deny that a part of a keg of saltpetre, which

was used for the purpose above stated, was upon their premises at the

time of the fire. But does the proof establish clearly and beyond

doubt that the plaintiffs kept saltpetre for sale ?

The proof upon this point is confined to the evidence of two wit

nesses—Van Benthuysen and Pond, the latter being one of the plain

tiffs.

Van Benthuysen testifies that as to the charge that the plaintiffs

kept saltpetre in store upon their premises, there was nothing in it.

Pond, in an ex parte statement under oath, taken by an agent of

the North British and Mercantile Insurance Company, in answer to

the question put to him by the agent, " Did you keep in store and for

sale coal oil, saltpetre, powder, matches, and other goods of like char

acter?" answered: We kept saltpetre in small quantities; no powder;

matches in small lots, and coal oil in cases.

When on the stand as a witness in the case, Pond testified that they

had in their store part of a keg of saltpetre, for use in preserving

meats, but not for sale. This was all the evidence upon this point.

It cannot be denied that there was evidence on both sides the ques

tion, whether saltpetre was kept in store for sale on the premises.

When this is the case, it is the province of the jury to decide upon the

weight and credibility of the evidence, and the court, even should it

disagree with the jury on these points, would not set aside the verdict

of the jury for that reason. To do so would be to invade the prem

ises of the jury. Ashley vs. Ashley, 2 Str., 1142; Swain vs. Hall, 3

Wils., 45; Lewis vs. Peake, 7 Taunt., 153; Hartright vs. Badham, 11

Price, 383; Carstairsvs. Stein, 4 Maule & Selwyn, 192; Woodward vs.

Payne, 15 Johns., 493.

The jury are the exclusive judges of the weight of evidence.
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Ewing vs. Burnet, llPet., 41; States vs. Lamb, 12 Pet., 1; Richard

son vs. Boston, 19 How., 263; Hyde vs. Stone, 20 How., 170.

As the question was first submitted to the jury, and they have passed

upon it, and there was evidence to sustain their finding, the issue

is new open for the consideration of the court.

I therefore am of opinion that the first ground for the motion is

not well taken. •

2. But it is insisted by defendant that there was an error in the

charge of the court, to their prejudice, upon defense set up, that the

plaintiffs stored and sold saltpetre on the premises, contrary to the

terms of the policy.

The charge of the court upon this point was as folfows:

" It is claimed by defendant that the plaintiffs kept and sold

upon the premises, where the insured goods where stored, saltpetre,

and that this by the very terms of the policy avoided the contract of

insurance.

"On this point the policy provides as follows: And it is decreed

and declared to be the true intent and meaning of the parties hereto,

that in case the above mentioned property, or premises, or any part

thereof, shall at any time after the making and during the continu-

ence of this insurance be appropriated, applied or used to or for the

purpose of storing or vending therein any of the articles, goods or

merchandise in the conditions aforesaid denominated hazardous,

extra hazardous, or included in the memorandum of special rates, un

less herein otherwise specially provided for or hereafter agreed to by

this company in writing, and added to or indorsed upon this policy,

then and from thenceforth so long as the same shall be appropriated,

applied or used, these presents shall cease, and be of no force or effect.

"By a reference to condition 3, indorsed upon the policy, the arti

cle of saltpetre is found to be classed as extra hazardous.

" Upon this branch of the case I instruct you that insurance com

panies are not compelled by their employment to take risks except up

on their own terms. They have the right to impose such conditions,

not contrary to good morals, or public policy, as they may choose, and

these conditions are binding upon the parties assenting to them.

When it (an insurance company) says it will not insure premise's con

taining gunpowder or saltpetre, and inserts a condition in its policy

that if gunpowder or saltpetre is stored or sold on the premises, the

policy shall be void, that provision is binding on the assured; and if

he stores and sells upon the premises these articles, that fact avoids the

policy. And in case of loss by fire, it makes no difference that the loss
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was not occasioned by the prohibited articles. The assured is bound

by the terms of the contract, and the insurer has a right to stand upon

the provisions of his contract.

" So if you find, from an inspection of the policy, that it was to be

void and of no effect if saltpetre was stored and sold on the premises,

and saltpetre was stored and sold on the premises in any consider

able quantities without the assent of the assured, these facts avoid the

policy, and there can be no recovery."

The criticism made by the defendants on this charge is confined to

the use of the word "considerable," in the last clause. But taking the

entire charge upon this subject into consideration, it seems to me

there is no error in it, and the word objected to could not mislead the

jury. The meaning'intended to be conveyed, and it seems to me act

ually conveyed, is that there must be a substantial violation of the terms

of the policy. To say that the storing of saltpetre in any quantity, how

ever minute, would avoid the policy, would not be true. The storing

or selling of half a pound of saltpetre would not avoid the policy; and

it would not be a fair construction of the policy to so hold. The

word " considerable," was therefore used as a qualifying word.

The proposition submitted to the jury was that the storing or selling

of saltpetre on the premises would avoid the policy ; but there must

be such a quantity as in the fair construction of the policy and inter

est of the parties would fall within its prohibition and amount to a

substantial violation of the conditions of the policy.

But a charge cannot be fairly considered or construed disconnected

from the evidence to which it applies.

I have already referred to the evidence in this branch of the case,

but must do so again.

Van Benthuysen testified that no saltpetre was stored on the prem

ises. Bond testified on the stand that part of a keg was kept on the

premises for use in preserving meats. This, as we have already seen,

was not a " storing " within the meaning of the policy.

Now, if this had been the only evidence in the case upon this point

the defendant would have had no ground of complaint, for this charge

would have been abstract, there being no testimony to show a storing

or selling, to which the charge could apply. The plaintiff might have

complained, but the defendant could not.

The only other evidence on this point in the case was the affidavit of

Pond, already referred to, taken by the insurance agent and offered as

an admission of one of the plaintiffs. Here are the questions and an

swers:
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" Q.—Did you keep in store and for sale coal oil, saltpetre, powder,

matches, and other goods of like character ? "

"A.—We kept saltpetre in small quantities; no powder; matches in

small lots, and coal oil in cans."

" Q.—Give an estimate of the quantities of these goods on hand at

any one time.

" A.—We had at time of the fire only five cases matches, one keg of

saltpetre and five or ten cases coal oil."

Now, what is the effect of this evidence ? Unquestionably that

matches, saltpetre and coal oil were kept on hand and for sale in

substantial and considerable quantities. The plaintiffs are shown to

be wholesale dealers, and that at the time of the fire they had a keg

of saltpetre on hand for sale. Can any man say that that was not a

considerable quantity? Now, what was the charge of the court as ap

plied to this evidence ? It was that if the plaintiff stored or sold salt

petre in any considerable quantities, they violated the condition of

their policy, and could not recover. What is there here of which

defendants could complain ? Where was the error of this charge as

applied to this evidence, and what was there in it to mislead the jury ?'

In my judgment there is no good ground of complaint against this

part of the charge, either considered as an abstract proposition or as

applied to the facts of the case.

3. It is stated as a ground for a new trial that one of the defenses

being that the premises where the insured goods were stored was set

fire to by the plaintiffs for the purpose of defrauding the defendant,

the court did not charge the jury that this being a civil action the

rule of evidence in criminal cases did not apply, and that it was not

necessary to sustain the defense to establish beyond a reasonable doubt

the fact that plaintiffs had fired their own premises.

What the court did say to the jury was as follows:

" The defendant alleges that the fire in the premises, by which the

plaintiffs allege their goods and stock in trade were lost and damaged,

was caused willfully and maliciously by the plaintiffs, or others with

their knowledge or connivance, and with intention of defrauding

the defendant.

" It needs no judge to tell yon that if these facts are established

there ought not to be and cannot be any recovery on their policy.

The burden of proof is on defendant to establish this branch of de

fense. The presumption of law is against the commission by plaintiff

of so great a crime, and to make out this defense the proof offered by

defendant must be clear and satisfactory to your minds. You
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must be convinced from the evidence either that plaintiffs set fire to

the premises or that it was done by their procurement or connivance.

Even if the evidence should convince you that the fire was set by the

employees of the plaintiffs, that fact would not make good this branch

of the defense, unless you were also clearly convinced that the fire was

set by the direction, connivance or consent of the plaintiffs. The pur

pose of fire insurance is to indemnify the insured against incendiary as

well as accidental fires, when the insured is in no way or mannercharge

able with the fire. If you shall find that this defense is established by

the proof, that will bring your deliberations to a close, and your duty

will be to return a verdict for the defendants. But if you should be

of opinion that this defense is not proven, it will then be your duty to

consider other matters of defense relied on."

No objection is made to this charge as given, but it is said that the

jury should have been told that it was not necessary to establish the

firing of the building by the plaintiffs with the same strength and

clearness of proof as required in criminal cases.

In my opinion it is usually sufficient to state to the jury what rules

of evidence do apply, without stating also the rules which do not ap

ply. I do not think it possible that the jury could have misunder

stood the charge on this branch of the case, and I have not the slight

est reason to believe they were misled.

A labored and ingenious argument was submitted to the court in

order to induce it to grant the motion for a new trial, to show that

Bayly & Pond did in fact fire their own premises. It would be suffi

cient to say, in answer to the argument referred to, that substantially

the same argument was made to the jury and failed to convince them

of the truth of the charge made. Even were I convinced that the

proof sustained the charge, it would not be my province to set aside

the verdict of the jury because I disagreed with them.

But as the argument was pressed with great vigor upon the atten

tion of the court, it is not improper for me to say that it failed to con-

ince me, as it had already failed to convince the jury.

The fire was first discovered about 9 o'clock P. M., of the 29th of

May, 1874. The theory of the defendants is that it was set by two

employees of the plaintiffs. This theory is not sustained by one word

of direct evidence; the defendant depends on circumstances only to

establish it. These circumstances were, as the evidence shows, that it

was the custom of the plaintiffs to close their stores for the day at

about 6 P.M., and to warn the employees upon the premises that they

were about to close by the ringing of a bell or gong. On the after
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noon of the day upon which the fire occurred these employees, as they

claimed, did not hear the bell ring, when their business called them

upon the third story, and were locked up in the stores. When they

discovered the fact, which was not later than half-past 6, they descended

to the ground floor, and finding themselves locked in they returned to

the second story, got out upon the roof of the gallery, which extended

over the pavement, and slid down one of the iron columns to the street.

When the fire on the premises was discovered, about 9 o'clock that

evening, the testimony tends to show that it was burning in three

different places. The defendant claims that these employees, before

they left the building, had laid and fired the match that about two

hours subsequently fired the building.

This theory strikes me as highly improbable. Both these men were

examined as witnesses, and they appeared to be of ordinary intelli

gence. It certainly seems plain that no one, unless insane, having

firod a building, after it was closed for the day, for the purposes of

fraud, would have left it in broad daylight, with the sun an hour high,-

and left it too in the most conspicuous manner, and upon the most

frequented thoroughfare in this city. If the claim of the defendant is

true, these men had, by the laws of Louisiana, been guilty of a capi

tal offense, and they take pains to advertise the fact by leaving the

scene of their crime in a manner calculated to excite the attention and

surprise of all the passers-by upon the most crowded street of the city.

Men who commit the crime of arson do not proceed in that way

when they can just as easily protect themselves by secrecy and dark

ness.

In my judgment there is not only an utter failure of direct proof

to implicate these men, but there are the most cogent probabilities

against the truth of the charge laid at their doors.

But suppose it were established that the two employees of the plain

tiffs fired the building. That is not sufficient; for there must be

proof that they acted by the procurement or connivance of the

plaintiffs. Upon this point there is not one word of proof. An at

tempt was made, by proving the business embarrassments of the plain

tiffs, to show a motive for burning their own premises and .thereby

securing the insurance money. But in my judgment the decided

weight of the evidence was that plaintiffs were not embarrassed; and

the proof is uncontradicted that if their insurance money had been

promptly paid, nevertheless their loss by the fire, over and above their

insurance, would have been a very large amount—Pond himself plac

ing it at $100,000.
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The fact which defendant essayed to prove, that the buildings were

fired purposely, by showing that the fire when discovered was burn

ing in three places, does not prove or tend to prove that plaintiffs

caused the fire to be set. There are incendiary fires which are not

set by the owners of the premises. Buildings are often fired by incen

diaries from motives of revenge, from hope of plunder, or for the

wanton purpose of simply causing a great fire and making a great ex

citement.

It were easy for any one so evilly disposed, with false keys or by

other means to gain access to the premises and set them on fire.

W hoever did it waited till after dark and left the building in as secret

and unsuspicious a manner as possible.

My deliberate conviction is, therefore, that this branch of the de

fense had nothing to support it, and I entirely agree with the jury in

the conclusion they must have reached upon it.

4. It is assigned as other grounds for a new trial that the plaintiffs

by false and fraudulent statements tried to exaggerate their loss, and

that the proof of the amount of loss was uncertain and unsatisfactory.

The questions of the fraudulent practices and of the actual amount of

their loss were fairly submitted to the jury. There was evidence to

sustain the verdict of the jury, and their finding is conclusive.

6. It is insisted that the jury must have arrived at the amount of

their verdict by allowing the plaintiffs' claim for profits resulting from

illegally carrying on the business of rectifiers.

In answer to this it may be said that the jury report a given sum as

the amount of the loss. We do not know how they arrived at that

result, and we cannot ascertain, nor is it competent for us to inquire.

One juryman has herein used one method of calculation, and another

another. We have no right to enter into their deliberations and make

their reasons or their methods a ground of objection if they have

reached a substantially just result.

But it seems to me that even if the plaintiffs had made large pro

fits by an illegal traffic, it could not be said that they insured for ille

gal profits. They lost no " profits " by the fire, and they make no

claim for " profits." The question of profits only came into the case

as a factor in the problem to be solved, namely : how many goods were

left in the store at the date of the fire, and what, therefore, was the

actual loss, not of profit, but of property.

Lastly, it is said that by the process carried on in the premises of

plaintiffs of reducing liquors by the mixing of water and the making
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of cocktails, etc., the risk was increased, and therefore there shou'd

have been no recovery. The proof upon this point was not so clear

as to satisfy my mind that as a question of law the risk was increased.

The high proof spirits were passed into tubs and diluted with water

There was no fire or lights in that part of the building, and smoking

was prohibited anywhere in the premises. I am not able to say, as a

question of law, that risks were by these precautions increased, and I

was not asked to say so to the jury. I do not think a new trial should

be granted for this last reason assigned.

I believe I have noticed all the matters stated in writing or orally

upon the argument as reasons why a new trial should be granted, and

am satisfied that none of them are well taken. .

The case was laboriously and ably tried by counsel for the parties.

The jury was one of exceptional intelligence and experience in affairs,

and in my judgment their verdict rendered substantial justice between

the parties.

The motion for a new trial must be overruled.

UNITED STATES CIRCUIT COURT.

NORTHERN DISTRICT OF ILLINOIS.

EMELINE L. CHAPMAN

ve,

REPUBLIC LIFE INSURANCE CO., of Chicago.

The policy provided it should become void "in case of the death of the insured by

his or her own act and intention, whether sane or insane. "

Held, that the addition of the word intention does not essentially vary the legal

meaning of the sentence.

Held, that it was the intention of the company to protect itself from liability in

case of suicide, whether sane or insane. The company had a light to exempt

itself from liability, and no degree of suicide will avoid the condition.

Demurrer sustained.

Clabkson & Van Schaack, for Plaintiff.

Bennett, Krbtzinger & Veeder, for Defendant.
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Blodgett, J.

This is an action at law upon a policy of insurance issued by the

defendant, dated on the 23d day of July, in the year one thousand

eight hundred and seventy-three, whereby said company insured the

life of one Dennie Chapman in the sum of twenty-five hundred dol

lars, for the use and benefit of his wife, the plaintiff.

The declaration was in the usual form, and alleged that the said

Dennie Chapman, after the issue of the said policy of insurance and

while same the remained in force, to wit, on the sixteenth day of Sep

tember, in the year 1873, died, and that due notice and proofs of death

were furnished to the defendant as required by said policy; and that

the defendant, notwithstanding its said obligation and undertaking

to pay said sum in the event of 'the death of the said Dennie Chap

man, had refused and did still refuse so to do.

To this declaration the defendant pleaded, among other pleas, that

the said policy of insurance contained the following provision:

" In case of the death of the said insured, by his or her own act

and intention, whether sane or insane, or of death in consequence of

the violation of law ****** then and in such case it is

stipulated by all the parties in interest that the company shall not be

liable for the sum insured," and averred that the death of said Dennie

Chapman, mentioned in the said declaration, was caused by his own

act and intention ; that said death was caused and produced by a pis

tol shot fired by the said Chapman into the head and face of him, the

said Chapman, with the intention and for the purpose of then and

there causing his own death.

To this plea the plaintiff replied, in substance, that at the time

when the said Dennie Chapman came to his death, as stated in the

said plea, he was mentally insane, and in consequence and by reason

of such mental insanity was wholly incapable of exercising any in

tention in reference to the act which caused his death, and that said

deed was wholly the result of his mental insanity, and that he was

impelled thereto without any volition of his own, by an insane im

pulse which his mental and physical faculties were unable to resist,

and that he was wholly unable from his mental insanity to compre

hend the natural character, effect and consequence, of the act which

resulted in his death.

To this replication the plaintiff demurred, raising thereby a ques

tion of law tis to the effect to be given to the portion of the policy set

out in the plea. It was contended on the part of the plaintiff that
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this case differs essentially from that of Bigelow vs. The Berkshire

County Life Insurance Co. , decided by this court in favor of the de

fendant several months since, in this: That the policy in that case

provided that if the assured should die by his own act, sane or insane,

the policy should become void, while in this policy the provision is "in

case of the death of the insured by his or her own act and intention,

whether sane or insane," the policy shall become inoperative. And

much stress is laid by the plaintiff upon the interpolation of the word

" intention " into this policy, which was not in that of the policy in

the Bigelow case.

To my mind, the use of the word " intention " in the policy before

us, does not essentially vary or strengthen the legal meaning of the

sentence from that of the policy in the Bigelow case. The word

" act " necessarily implies intention, and it seems to me the policy in

this case differs in no material import from the one already decided

by this court. That is to say, you get just as strong a sentence, and

it means practically just as much to say that the company shall not

be liable if the assured comes to his death by his own act, sane or in

sane, as if you say the company shall not be liable if the assured

comes to his death by his own act and intention, sane or insane.

The real question in this case is, what was the clause in question

intended to protect the insurance company against, and was it law

ful for it to so attempt to protect itself?

The Supreme Court of the United States, in Life Insurance Com

pany vs. Terry, 15 Wallace, 580, had construed the clause in a policy

of life insurance, providing that the company should not be liable if

the assured should die by his own hand, to mean, in effect, that if

the insured, being in the possession of his ordinary reasoning faculties,

should from anger, pride, jealousy, or a desire to escape the ills of

life, intentionally take his own life, there would be no liability. But,

when the reasoning faculties of the assured were so far impaired that

he was not able to comprehend the ^noral character, the general na

ture, consequences and effect, of the act he was about to commit, or

when he was impelled thereto by an insane impulse which he had

not the power to resist, such death was not within the contemplation

of the parties, and the insurer was liable.

Evidently with a view to guard itself against the effect of this de

cision, the defendant has resorted to the clause in question, avoiding

its liability in cases of death by the hand of the assured, in cases

where the suicide was committed while the insured was insane as

well as sane.



514 [My,Report of Decisions.

I have no doubt of the right of an insurance company to thus pro

tect itself against liability. Certainly it is competent for an insurance

company to say that it will not hold itself responsibe for the acts of

the insured when in a state of insanity; and the real question is, can

the court, with such a contract as this before us, attempt to measure

the degree of insanity ?

It is argued by this contract, that the defendant shall not be liable

for the death assured, by his own act, when insane. The plaintiff, by

his replication, admits that the assured came to his death by his own

act when in a state of insanity, but claims that because the insanity was

so extreme and complete as to entirely overthrow the moral and men

tal faculties, therefore the defendant remains liable. Will the court

attempt to measure the degree of insanity under which the assured

was laboring at the time he took his own life ? It seems to me not.

It is enough for the purposes of relieving the defendant from liabili

ty on this contract, that the assured took his own life, as is admitted

by the pleadings. The degree of insanity makes no difference.

There are but few adjudged cases bearing directly upon this ques

tion, the clause in this form being comparatively new. The one

nearest in point is the late case in Wisconsin, of Pierce vs. Traveler's

Insurance Company, where the language of the condition was that

the company should not be liable if the assured died by a suicide,

felonious or otherwise, sane or insane, and the court hold that the

intention manifested by the words of the policy was so plain as to

seem incapable of further explanation, and unless there was some

thing in the policy of the law that forbids such a stipulation, the

court had nothing to do but to give effect to the contract.

As the court in that case found nothing in the policy of the law

forbidding such a stipulation, and as nothing is seen in this case, or

has been suggested, making it incompetent for the defendant to pro

tect itself against the insane act of persons holding its policies, we

think effect must be given to the condition, and the replication must be

held to be bad.

Demurrer sustained.
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SUPREME COURT OF OHIO.

December Term, 1874.

Error to the Superior Court of Cincinnati.

THE GLOBE INSURANCE COMPANY

V8.

THOMAS SHERLOCK, et al *

1. Where a steamboat, injured at or near its home port by a peril insured against,

remains in specie, the assured cannot, without abandoning the vessel to the

underwriter, claim indemnity as for a total loss, although the cost of repairing

the vessel may exceed its value when repaired.

2. Where the jury has been misdirected in reference to a controlling question in

the case, the judgment should be reversed and a new trial granted, although

the weight of evidence may seem to support the verdict.

3. The rule that an insurer who has paid the loss resulting from a peril insured

against, may be subrogated to all the claims which the insured may have

against any person by whose negligence the injury was caused, does not npply

in a case where the injury was caused by the negligence of the insured himself.

But if the loss was caused by the willful or fraudulent act of the insured, the

same may be set up as a defense to an action on the policy, whether the sub

ject of the insurance has been abandoned to the insurer or not.

The action iu the court below was brought by the defendants in

error against the plaintiff in error, on a policy of insurance for $10,-

000, on the steamboat United States, against loss by fire only, for the

period of one year from May 1, 1868. The value of the vessel, as es

timated in the policy, was $140,000, and the plaintiff claimed as for a

total loss by fire, on the 4th day of December, 1868, at a point on the

Ohio River about fifty miles below Cincinnati.

Among the conditions of the policy, which illustrate more or less the

questions determined in the case, are the following: 1. That no loss

by special average should in any case be paid, unless the necessary

repairs required solely by the disaster, exclusive of certain expenses,

* From advanced sheets of 25 O. State Reports.
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should amount to five per cent, on the value of the vessel as specified

in the policy. 2. That the aggregate insurance on the vessel should

not exceed the sum of $105,000. 3. That there should be " no aban

donment as for total loss on account of said vessel grounding or being

otherwise detained, or in consequence of any loss or damage, unless

the injury sustained be equivalent to fifty per centum of the agreed

value in the policy." 4. That the liability of the insurer for all losses

during the continuance of the policy should not, in the aggregate, ex

ceed the sum therein insured. 5. In case of any loss or misfortune

resulting from any peril insured against, the party insured shall use

every effort for the safeguard and recovery of said vessel, and if re

covered to cause the same to be forthwith repaired; and in case of

neglect or refusal on the part of the assured, their agent or assigns,

to adopt prompt and efficient measures for the safeguard and re

covery of said vessel, then the said insurers are hereby authorized to

interpose and' recover said vessel and cause the same to be re

paired for account of the insured, to the charges of which the said

company will contribute in proportion asjthe sum herein insured bears

to the agreed value in this policy; but in no case whatever shall the

assured have the right to abandon until it shall be ascertained that

the recovery and repairs of said vessel |are impracticable, nor sell the

wreck or any portion thereof without the consent of this company;

and the acts of the assured or assurers, or of their joint or respective

agents, in preserving, securing, or saving the property insured, in case

of danger or disaster, shall not be considered or held to be a waiver

or acceptance of an abandonment."

6. " No deduction will made from claims for repairs to the hull or

machinery of said vessel during the first two years from the date

of her original custom-house survey; but from all claims for repairs

to the cabin or tackle, or apparel, or furniture, or for replacing the

same, the assured shall deduct one third, that being the agreed dif

ference in value between new and old materials; and the same deduc

tion shall be made from claims for repairs to the hull and machin

ery after the first two years as aforesaid."

7. " Whenever this company shall pay any loss the assured agrees

to assign over to said company all right to recover satisfaction there

for from any person or persons, town or other corporation, or the

United States government, or to prosecute therefor at the charge and

for account of the company if requested. And the said company shall

entitled to such proportion of said damages recovered as the amount

insured by them bears to the valuation of said vessel.
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The fire, which caused the injury complained of, resulted from a

collision with the steamboat America. The sharp bow of the Amer

ica struck the United States about three feet from the stem, on the

larboard side, cutting through her side and deck timbers diagonally

some thirty feet. The United States was discovered immediately af

ter the collision to be on fire, above and on the deck. As the Amer

ica backed away from the United States, leaving a gap in the side of

the latter of the width of the bow of the former, the injured boat im

mediately took water and sank to the bottom of the river. The deck

of the boat was thus submerged and protected, but the cabins were

consumed to the water's edge, within two or three feet of the deck.

The testimony also shows, or tends to show, that the machinery of

the United States was rendered useless by the fire, and also that the

bracings of the hull were more or less injured.

The assured thereupon raised the hull of the vessel, and took it to

Cincinnati, the home port, at a cost of $5,942.50; and afterward upon

it, slightly modified in length, constructed a single cabin, (before the

fire the United States had double cabins,) and fully completed and

equipped the same, at a cost, including all expenses incurred after

the fire, of $103,543.97.

The verdict, upon which the judgment below was rendered, was in

favor of the plaintiffs for $9,558.82; thus showing that the damages

were assessed by the jury as for a total loss—to wit, one fourteenth

of the estimated value of the boat, after deducting its probable value

after the fire, and the probable cost of repairing the hole made by the

collision. If the damage had been assessed upon the principles of a

partial loss, and deducting one third old for new material, the

amount would have approximated one half of the sum found by the

verdict.

On the trial below, it was made to appear that the steamboat

America, which collided with the United States, was also owned and

navigated by the assured; and it was claimed by the defendant, (tes

timony having been offered tending to prove the same,) that the col

lision was caused by the carelessness of the officers and crew of the

America.

All the testimony, the charge of the court, and the requests to

charge that were refused, are set out in a bill of exceptions.

The principal errors assigned, are: 1. That the verdict was con

trary to the evidence; 2. That the court erred in the charge to the

jury.
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The Germania Insurance Company vs. Thomas Sherlock et al., (re

ported in Ins. Law Journal, p. 528,) was argued and considered by

the court in connection with this case, and in so far as the question

in the two cases were identical, they have been disposed of in that

case, to which reference may be made.

Jacob D. Cox and John F. Follett, for Plaintiff in Error:

On the question, in this case similar to those in the case of Ger

mania Ins. Co. vs. Sherlock, the court is referred to the argument in

that case.

I. The court erred in charging that " if the jury should find that

this steamboat did remain in specie, but was so badly damaged by

fire that to repair that damage would cost more than she would be

worth when repaired, both as to damage by fire and collision, the

repairs of the damage by fire must be considered impracticable, and

the loss actually total without abandonment."

As a criterion for determining when the boat would not be worth

repair, the court, in the same connection, said it would happen when

a prudent uninsured owner would not attempt to repair or rebuild.

The discussion of the correctness of this charge necessitates some

general examination of the doctrine ef total losses in marine insur

ance, and a discrimination between actual and constructive total

losses.

1. For what is an actual total loss, see 3 Kent's Com., 318; Arnould

on Ins., 1001; Benecke on Mar. Ins., 336; Murray vs. Hatch, 6 Mass.,

447 ; 2 Parsons on Mar. Ins., 68; 2 Phillips on Mar. Ins., 225; Sewell

vs. U. S. Ins. Co., 11 Pick., 90.

Common sense and common law are entirely in harmony, and an

actual total loss means a real destruction of the thing insured, so that

it is in no sense a subject of repair or restoration.

2. For what a constructive total loss is, and on the question of

abandonment, see 3 Kent's Com., 318; Tuuuo vs. Edwards, 12 East,

491; Arnould on Mar. Ins., 882, 912, 914, and authorities there cited;

Anderson vs. Royal Ex. Co., 7 East, 38; Doyle vs. Dallas, 1 Moody &.

Rob., 48; Sewell vs. U. S. Ins. Co., 11 Pick., 90; Thomas vs. Rockland

Ins. Co., 45 Maine, 116; 2 Phillips on Ins., 228, sec. 1494.

But not only is abandonment necessary to turn what would other

wise be a partial loss into a constructive total one, but even abandon

ment will not have this effect unless the injury to the vessel is suffi

ciently great to warrant it. The English rule is that the injury must

be such that a prudent uninsured owner would not repair. Arnould
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on Ins., 933; Benson vs. Chapman, 6 Man. & G., 810; Irving vs. Man

ning, 1 H. of L. Cases, 817; Granger vs. Martin, 4 Best & Smith, 9;

Barker vs. Janson, L. R., 3 C. P., 303-305; Tanner vs. Bennett, Ryan

& Moody, 182; Doyle vs. Dallas, 1 Moody & Rob., 48; Gardner vs.

Salvador, ib., 116; Knight vs. Faith, 15 Queen's Bench, 649; Potter

vs. Rankin, 5 Com. Pleas R. L. R., S. P., 356.

The American rule is that the injury must exceed half the value of

the vessel. 2 Am. Leading Cases, 368, 3 ed.; Smith vs. Manuf. Ins.

Co., 7 Metcalf, 448; Gordon vs. Mass. Fire and M. Ins. Co., 2 Pick.,

249; Pierce vs. Ocean Ins. Co., 23 Pick., 337; Am. Ins. Co. vs. Fran-

cia, 9 Barr, 390; Bradlie vs. Maryland Ins. Co., 12 Pet., 405.

The written contract in this case fixes a rule fully as stringent as

the English rule.

Opposing counsel intimate that abandonment was not regarded,

as necessary of late as it was formerly, and cite an extract from Lord

Ellenborough, in Mellish vs. Andrews, 15 East, 13, quoted in note to

2 Phillips on M. Ins., 226, sec. 1491.

If the authorities we have already cited did not fully dispose of

this, it would still be evident on examining the context in Phillips

that the language was used rather to show that all marine losses were

partial, if anything was saved worth abandoning, than for the purpose

for which counsel quoted it. Phillips on Ins., 226; Mitchell vs. Edie,

1 Term, 608; Goss vs. Withers, 2 Burr., 683; Deblois vs. Ocean Ins

Co., 16 Pick., 303; Mellish vs. Andrews, 15 East, 13; Tunno vs. Ed

wards, 12 East, 16.

To the foregoing principles it is only necessary to add that the loss

recovered for must be that alone which is directly caused by the

perils insured against. Dyer vs. Piscataqua Ins. Co., 53 Maine, 118.

How, then, did the court below avoid the effect of the doctrines we

have cited.

It was by the application, entirely erroneous as we think, of the

doctrine contained in a class of cases in which the master of a vessel

which has been badly injured far from home, and where no communi

cation can be had with the owners or underwriters, has sold his ves

sel in a foreign port as not being worth repair. In such cases aban

donment has been excused; the master has been held to act for all

concerned; the loss has been treated as one for which recovery could

be had of the insurers as if total without abandonment, and the pro

ceeds of the sale have been treated as salvage.

We call the particular attention of the court to the nature of these

cases of sales in foreign ports. Whatever may be the technical or
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metaphysical distinctions judges have drawn in them, the fundamen

tal consideration in every case is, that the master of the ship being

beyond reach of communication with home, and under the necessity

of acting promptly, and also being ex officio agent for both insurer

and insured, does in good faith the best he can for all concerned, and

his acts so done are sanctioned. He finds the ship or cargo damaged

beyond repair; as agent for the owners he abandons her; as agent for

the underwriters he sells her, and the money brought home is treated

as the proceeds of a sale by the underwriters after a formal abandon

ment. It is the form of abandonment that is excused, and the case

is, in fact, one in which there is constructive total loss and construc

tive abandonment.

To avoid the rule that in constructive loss an abandonment is in

dispensable, courts have invented a metaphysical distinction between

an actual total loss at home and one abroad; the latter being in some

instances even less than would amount to a constructive total loss at

home.

To bring this doctrine back from foreign parts, and apply it so as

to give owners the right to keep the vessel and still recover as for

total loss, depriving the underwriters of any opportunity to elect to

take the vessel or repair her, is not only making it the vehicle of the

most glaring fraud and injustice, but it is to make the exception

which has been recognized in peculiar cases happening far from home,

completely to dominate and even overturn the original and settled*

rule to which the exception occurred.

A fair examination, however, of these cases of sale in foreign ports

will show that the analysis we have given of them above is the cor

rect one, and that they are in fact treated by the best authorities and

in the most weighty precedents as cases of constructive and not act

ual total loss—of constructive abandonment with waiver or excuse of

formal abandonment ex necessitate rei, and of constructive sale of the

wreck by the underwriters, the master being the agent of all con

cerned. Grainger vs. Martin, 2 Best & Smith, 465; 4 ib., 10; Knight

vs. Faith, 15 Adolph. & E., N. S., 658.

These principles are all that we ask to have applied to this case.

To justify neglect or failure of notice of abandonment, the owners

must part with the property by sale, or the loss must be total in the

sense of the destruction of the thing insured, so that it no longer re

mains in specie—and the destruction must be due to the perils insured

against. Roux vs. Salvador, 3 New Cases, 266; Potter vs. Rankin, 5

C. L., L. R. S., 341; Gardner vs. Salvador, 1 M. & R., 116; Farnworth
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vs. Hyde, 34 L. J., 207; Arnould on Mar. Ins., 891; Stewart vs. Green

ock Mar. Ins. Co., 2 House of Lords Cases, 159; Ralston vs. Union

Ins. Co., 4 Binney, 386; Am. Ins. Co. vs. Francia, 9 Barr, 390; Peters

vs. Phoenix Ins. Co., 3 Serg. & Rawle, 25; Fuller vs. Kennebec Mutual

Ins. Co., 31 Maine, 328; Arnould on Ins., 926.

The owner must take his election promptly to abandon or not, and

cannot lie by and speculate. 2 Am. L. C, 340; (3d ed.); Humphreys

vs. The Union Ins. Co., 3 Mason, 435; Dickey vs. New York Ins. Co.,

4 Cow., 222; 3 Wend. 658; 5 Cow., 63.

If the master of the ship actually repairs her, though at an expense

beyond her value, the owners shall not abandon, nor recover for more

than a partial loss. A fortiori, if the owners themselves repair and

make no offer of abandonment. Pierce vs. Ocean Ins. Co., 18 Pick.,

83; 2 H. L. Cases, 696.

The doctrine of one third allowance for difference of value between

new and old material, in adjusting partial marine losses, is said by

the court, in Sewell vs. U. S. Ins. Co., 11 Pick., 96, to be " inflexible,

adopted for wise practical purposes, and will generally do justice."

See also Orrok vs. Commonwealth Ins. Co., 21 Pick., 456, 470, and

Deblois vs. Ocean Ins. Co., 16 ib., 303-313.

II. As to the subrogation of the insurance company to the rights

separate owners of the United States would have had against the

owners of the America, see Rogers vs. Hosack's Ex'rs, 18 Wend., 331;

Comegys vs. Vasse, 1 Pet., 213; Phillips on Ins., sec. 1711; Yeates vs.

Whyte, 4 Bingham, N. C, 272.

Lincoln, Smith, Warnock & Stephens; Hoadly, Jackson & Johnson>

and S. & S. R. Matthews, for Defendants in Error :

The points identical with this case and Sherlock et al. vs. Germania

Ins. Co., have been fully argued in that case, and are here referred to.

I. The right of subrogatiou, when it exists, is simply this, and no

more; the right, after paying the loss, to have whatever right or se

curity the assured has relating to the subject insured, and to stand

in his shoes in relation to any remedies he may have. Kernochan

vs. N. Y. B. Ins. Co., 17 N. Y., 436, 441; Mer. M. Ins., Co. vs. Calebs,

20 N. Y., 176; McCormick's Adm'r vs. Irwin, 35 Penn. St., 117; Com.

M. L. Ins. Co. N. Y. vs. N. H. R. R. Co., 25 Conn., 271; Rockingham

vs. Boston, 39 Maine, 255; Union Bank of Maryland vs. Edwards, 1

Gill & J., 365; Dixon on Subrogation, 155, 157, 175, 177, 179; Hoover

vs. Epler, 52 Penn. St., 523.

But the whole right of subrogation in insurance cases is much

doubted of late. Kernochan vs. N. Y. B. Ins. Co., 17 N. Y, 436;
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Mosher's Appeals, 56 Penn. St., 80. And is denied in two late cases:

King vs. The State Mu. F. Ins. Co., 7 Cush., 4; Suffolk Ins Co. et al.

vs. Boyden, 9 Allen, 125.

II. The ease is one of total loss, with salvage, to be settled upon

the agreed value, less the salvage, and not by the actual or estimated

repair bill, less one third new for old, much less the building bills of

another and different boat, less one third off.

The law is clearly settled in this country and in England that when

ever the vessel is so injured by a peril insured against, that it would

cost more to repair her than she is worth when repaired, and a pru

dent, uninsured owner would not repair, it is a case of total loss.

The cnses are numerous to this effect. Among them see the fol

lowing. They are directly to the point, and fully establish it:

Bullardetal. vs. Roger Williams Ins. Co., 1 Curt., 152-154; Phillips

vs. Nairue, 4 M. & G., 356-358; Allen et al. vs. Sagrne, 8 B. & C, 564

Cambridge vs. Anderton, 2 B. & C, 692; Same vs. Same, 1 C. & P.,

214; Portsmouth Ins. Co. vs. Brazee, 16 Ohio, 87; Roux vs. Salvador,

3 Bing., N. C. 236; Young vs. Turing, 2 M. & G., 601; Irving vs. Man

ning, 6 M. G. & S., 419; Same vs. Same, 1 House L. Cas., 304-306;

Chapman vs. Benson, 5 M. G. & S., 361 ; Same vs. Same, 2 House L.

Cas., 721; Fleming vs. Smith, 1 House L. Cas., 533-535; Moss vs.

Smith, 9 M. G. & S., 102-104, 106, 109; Adams vs. Mackenzie, 13 C.

B. (N. S.,) 446; Rosetto vs. Gurney, 11 C. B., 187, (73 E. C. L.;)

Knight vs. Faith, 15 A. & E. 659, (69 E. C. L,;) Sewell vs. U. S. Ins

Co., 11 Pick., 94-96; Smith vs. Man. Ins. Co., 7 Met., 453; Farnsworth

vs. Hyde, 18 C. B. (N. S.,) 857; Same vs. Same, 2 B. L. R. (C. P.)

226; Grainger vs. Martin, 2 B. & S., 467; Brady vs. N. W. Ins. Co., 11

Mich., 448; 2 Parsons on Ins., 68, 69, 73, 74, 89-91; 2 Arnould on Ins.

1005 1007, 1014, 1015; Grainger vs. Martin, 2 B. & S., (Q. B.,) 467,

468; Coolidge vs. The Glous. M. Ins. Co., 15 Mass., 343; Wallenstein

vs. The Columbia Ius. Co., 44 N. Y., 217, 223; Young vs. Pacific M.

Ins. Co., 34 N. Y. Sup. C, 331; Potter vs. Rankin, B. L. R. 5 C. B.,

371; Same vs. Same, B. L. R., 6 E. & I., App., 155; Duffield va Cin.

Ins. Co., 6 Ohio St., 205.

I. This rule does not depend upon a sale of the wreck.

It is true that in most of the above cases there was either a sale or

an abandonment; and it is claimed by the defense, that without a sale

or an abandonment this rule would not hold.

1. As to a sale. The sale does not control this. On the contrary

it is held that the sale is not valid unless the case be one of total los8>

without the sale. 2 Arnould on Insurance, 1014; Rous vs. Salvador,
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3 Bing., N. C, 281; Cambridge vs. Anderton, 1 C. & P., 214; Gordon

vs. Mass. F. & M. Ins. Co., 2 Pick., 264; Patapsco Ins. Co. vs. South-

gate, 5 Pet., 621; Farnsworth vs. Hyde, 18 C. B. (N. S.,) 857; Phillips

vs. Naire, 11 Jar., 455, 456; Guardian vs. Salvador, 1 Moody & Rob.

117.

And the cases do not depend upon the sale to make the loss total.

On the contrary, the cases are often embarrassed by questions as to

the power of the master to sell. The sale, when allowed, is for salvage

purposes, to prevent expense from eating up what is left, and to turn

the salvage into money; and does not change the principle upon which

the case is to be settled. 2 Arnould on Insurance, 889 new ed., 1014

old ed.; Smith vs. The Man. Ins. Co., 7 Met. 453; Gardner vs. Salvador,

1 Moody & Rob., 117. If a sale is made, there is then so much

money to be deducted. If no sale is made, then the value of what is

left is to be deducted. Watson & Paul vs. Ins. Co. N. A., 1 Binn., 54;

DeCosta vs. Newnham, 2 Term, 412; Reed vs. Sun Mut. Ins. Co.,

Brady vs. Nor. West. Ins. Co., 11 Mich., 445.

2. But in this case, by the terms of the policy a sale was impossi-

able, for the policy forbids a sale, except by the consent of the insur

er, and the defendants refused to consent to a sale.

II. An abandonment is not necessary to make the loss total. Roux

vs. Salvador, 3 Bing., N. C, 281; Cambridge vs. Anderton, 2]B. & C.,»

692; Farnsworth vs. Hyde, 18 C. B., 856; Arnould on Ins., new ed.

892; Mellish vs. Andrews, 15 East, 15; Chapman vs. Benson, 2 House

L. 5 721.

An abandonment is ordinarily had for the reason that it at once en

titles the insured to the full amount of the sum insured, and it frees

him from any further responsibility of taking care of the salvage, and

turns it over to the insurer. It also gives the underwriter an op

portunity to treat the wreck as he may think best, acting, however,

fairly to the insured, who still has an interest in it, where the vessel

is not insured to the value. Cincinnati Ins. Co. vs. Duffield, 6 Ohio

St., 204; Knight vs. Faith, 15 A. &E. (N. S.,) 660; Martin vs. Crock

ett, 14 East, 466; Smith vs. Manhattan Ins. Co., 7 Met., 453; 2 Phil

lips on Ins., sec. 1497; Potter vs. Rankin, B.L. R. 3 C. B., 568.

Instead of saying that the insured cannot recover as for a total loss

without abandonment, where there are remnants in salvage, the books

simply say, in guarded language, that he cannot recover the whole

amount insured without abandonment. 2. Arnould on Ins., 1007,

1008; 2 Phillips on Ins., sec. 1497; Smith vs. Manhattan Ins. Co., 7

Met., 453; Watson vs. Ins. Co. N. A., 1 Binn., 54.
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In Mellish vs. Andrews, 15 East, 15, Lord Ellenborough says that,

as an abandonment is so common, an idea has gone abroad that it is

of much more force than it is in reality.

Under the English authorities, if it were not total, without the

abandonment, the abandonment would not make it so. Benson vs.

Chapman, 2 H. L. Cases, 721.

Under the law of this country, if the damage equals fifty per cent,

of the value, it is a constructive total loss, and the party may recover

the whole amount insured, by an abandonment.

III. The benefit of abandonment to the defendants in error is

waived in this case.

'VVe maintain that if an abandonment was necessary to make a total

loss, and repairs were possible, yet if the underwriters refuse to recog

nize the case as one of any loss, or to have anything to do with the

property, or even to advise about it, they cannot insist on an aban

donment as a necessity for a total loss, if an abandonment would make

it such. An abandonment must, in such a case, be deemed to be

waived; just as by the established rule a refusal to pay the loss is a

waiver of preliminary proof expressly provided for in the policy. See

specially, upon this point, N. & N. Y. T. Co. vs. W. M. Ins. Co., 34

Conn., 571; and authorities there cited: Graves vs. The Wash. M. Ins.

Co., 12 Allen, 391; O'Neal vs. The Buffalo Fire Ins. Co., 3 Comst., 122;

Taylor vs. The M. F. Ins. Co., 9 How. 390; The Maryland Ins. Co. vs.

Bathurst, 5 Gill & Johns., 159; McMaster vs. West Co. Ins. Co., 25

Wend., 379.

In almost all policies there is a provision that the loss is not pay

able until sixty days after loss and proof thereof; yet it is held that if

the company deny all right of recovery, and all liability, that they

waive the sixty days, and the smt may be brought at once. Nor. &

N. Y. Tr. Co. vs. W. Mass. Ins. Co., 34 Conn. 571; Same vs. Same,

12 Wal. 204; Columbian Ins. Co. vs. Callett, 12 Wheat., 392, 393;

Phillips vs. The Pro. Ins. Co., 14 Mo., 237; Allegreevs. The M. Ins.

Co., 6 Har. & Johns., 408.

IV. That the hull existed in specie does not change this rule.

But it is said that the boat existed in specie, and was capable of

being repaired, though at an expense to exceed her value when re

paired, and the court was requested to give a charge to the effect,

that if such was the case, the plaintiff could only recover for partial

loss, and by a deduction of one third off the bills, which would have

been caused in repairs.
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Although the damaged and almost worthless hull existed, yet in no

fair sense did the boat exist in slje.cw as a steamboat; and to have

given such a charge would have been an assertion by the court that

there was evidence tending to prove it, and an error. Fay vs. Grim-

steed, 10 Barb.. 332; Bain vs. Wilson, 10 F. St., 17; Sewald vs. U.

S. Ins. Co., 11 Pick., 95; Coolidge vs. Glous, M. F. Ins. Co, 15

Mass, 343; Bullard vs. Roger Williams Ins. Co, 1 Curt, C. C, 152;

Adams vs. Mackenzie, 13 C. B. (N. S,) 446; 2 Parsons on Ins, 107;

2 Arnould on Ins. (new ed,) 883; Peele vs. Mar. Ins. Co, 3 Mass. E.

E. R., 65; Young vs. P. M. Ins. Co., 34 N. Y., 331; Wollenstein vs.

Columbian Ins. Co., 44 N. Y. 222; DePeyster vs. The Sun M. Ins.

Co., 19 N. Y. 277.

V. The boat was not repaired, nor fit for repairs, but another boat

was built. Repairs are not practicable when they would cost more

than the boat would be worth when repaired. Bullard vs. Roger

Williams Ins. Co., 1 Curt. C. C, 152; Coolidge vs. Glouc. M. F. Ins.

Co., 15 Mass., 343; Smith vs. Man. Ins. Co., 7 Met,, 453; Brady vs.

N. W. Ins. Co, 11 Mich., 448; 2Parsons on Ins., 91; 11 Pick., 95.

The government treated the boat as a new one, and required a new

measurement and new enrollment. A new enrollment is never taken

out for repairs. 15 Mass., 343; 11 Pick., 95.

VI. The defendants in error did not elect to repair, and the au

thorities cited by counsel for plaintiff in error have no application to

this case.

VII. The case was one to be settled as a total loss, with salvage,

for other reasons.

The real significance of the question, whether the loss be total or

partial, relates to the rule one third new for old.

Outside of this rule, there is no difference between total loss with

salvage and a partial loss. Smith vs. Man. Ins. Co, 7 Met, 453;

Watson vs. Ins. Co, 1 Binn, 54; 2 Phillips on Ins, sec. 1497, pp.

230, 231; Roux vs. Salvador, 3 Bing, (N. C.,) 288.

VIII. The rule never applied to any but the vessel insured, when

repaired.

The rule originated in reference to ships, whose sales, riggings,

sheathing, and painting were injured, and made new, the new always

being worth more than the old. To have a general rule, it was made

applicable to the whole vessel, after the first voyage, for the reason

that ordinarily the new is worth more than the old. It was based

upon the idea that the thing insured was retained by or returned to

the assured in a better condition than it was in at the time it was
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injured. Fenwick vs. Robeson, 3 C. & P., 324; Peele vs. Mer. Ins.

Co., 3 Wash. C. C, 74; DaCosta vs. Newerbaur, 2 Term., 74.

It was never applied to a case like this, where there were no re

pairs, but a new boat built. It would be inconsistent with the rule

itself, and with the reasons upon which it was founded.

McIlvaine, J.

The plaintiff in error complains of the verdict and judgment be

low, for that the jury, in the assessment of the damages to the boat

caused by fire, adopted the rule and measure which govern in cases

of total loss.

If this were a mere question, whether the jury, upon the testimony

in the case, were justified in finding that the disaster by fire, which

overtook the vessel, resulted in an actual total loss, we would not dis

turb the verdict or judgment. And, on the other hand, the like

might be said if the jury had found that the loss was only partial.

We think that the question whether the loss was total or partial, was,

upon the testimony as it appears in the record, a proper one to be

left to the jury under instructions from the court.

This brings us directly to consider the rules of insurance law, by

which total and partial losses are distinguished. Upon what princi

ple is it to be determined, when a peril insured against overtakes a

vessel, whether the loss sustained is total or partial ? This question,

upon the authorities, is by no means of easy solution. Indeed, it

can be answered only in general terms, and by the application of gen

eral rules. It is well settled, however, that a total loss may be either

actual or constructive.

An actual total loss is where the vessel ceases to exist in specie; be

comes a " mere congeries of planks," incapable of being repaired; or

where, by the peril insured against, it is placed beyond the control

of the insured and beyond his power of recovery.

A constructive total loss is where the vessel remains in zliecie, and

is susceptible of repairs or recovery, but at an expense, according to

the rule of the English common law, exceeding its value when re

stored; or, according to the terms of this policy, where " the injury is

equivalent to fifty per centum of the agreed value in the policy;" and

where the insured abandons the vessel to the underwriter; in such

cases the insured is entitled to indemnity as for a total loss.

An exception to the rule, requiring abandonment, is found in cases

where the loss occurs in foreign ports or seas, where it is impractica
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ble to repair. In such cases the master may sell the vessel for the

benefit of all concerned ; and the insured may claim as for a total loss

by accounting to the insurer for the amount realized on the sale.

There are other exceptions to the rule, but it is sufficient now to say,

that we have found no case in which the doctrine of constructive total

loss, without abandonment, has been admitted where the injured

vessel remained in specie and was brought to its home port by the

insured.

A well marked distinction between an actual and a constructive to

tal loss is, therefore, found in this: That in the former no abandon

ment is necessary, while in the latter it is essential, unless the case be

brought within some exception to the rule requiring it.

A partial loss is where an injury results to the vessel from a peril

insured against, but where the loss is neither actually nor construc

tively total.

When the loss is total, the value of the vessel as estimated in the

policy constitutes the basis for the adjustment of damages. Where

the loss is only partial and the vessel has been repaired, the cost of

repairs, less one third new for old material, is the measure of com

pensation.

In the view we have taken of this case, it is unnecessary to deter

mine the rule of damages in other cases of partial loss.

On the trial in the court below, the learned judge instructed the

jury as follows:

" But the question which has been contested as the main point in

this case is, whether the amount of this loss is to be ascertained by

the rules applying to what is denominated a total loss, or by the rules

applying to a partial loss.

" A total loss may be actual or constructive. A constructive total

loss is where the loss is not actually total, but is so great as to justify

the insured in abandoning tho subject of insurance, or what remains

of it, to the insurers, and claiming a total loss.

" It is usual for insured parties in cases of loss, whether actually or

only constructively total, by abandonment to surrender what remains

of the boat to the underwriters.

" This is a convenient way of making certain what in many cases

would otherwise be uncertain. The surrender by abandonment of

the wreck or salvage is so convenient, and so generally adopted in

such cases, that the question of an actual total loss without abandon

ment arises comparatively seldom.

" In the present case there has been no abandonment or sale of the

i
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part saved from the boat, but it has been used in rebuilding a new-

boat or in repairing the old one, and one question, perhaps I ought

to say the question for the jury to determine is, which of these two

things has been done. Has a new boat been built or an old one re

paired ?

" As there was no abandonment of the property saved, no mere

constructive total loss can be claimed. But, if there was an actual

total loss, the recovery may be as fur as a total loss without any

abandonment, crediting the expenses with the value of what was

saved."

With the above instructions we find no fault; but afterward the fol

lowing instruction was given, to wit:

"Now, it is not necessary that I should detail the difficulties I have

found in analyzing and comparing the authorities on this subject, or

in the application of the principles of the decided cases to the evidence

in the present case. I may, however, in general, remark that while I

find no decided case precisely like the present, in which the fact that

the cost of repair would exceed the repaired value, has been held to

entitle the insured to recover for a total loss without abandonment, it

does appear to me that the principles of the decisions to which I have

referred, logically applied to the facts of this case, as the plaintiffs

claim them to be, would make it a case of actual total loss. That is

to say, if the jury should find that this steamboat did remain in specie,

but was so badly damaged by fire that to repair that damage would

cost more than she would be worth when repaired, both as to the dam

age by fire and collision, the repairs of the damage by fire must be

considered as impracticable, and the loss actually total without aban

donment."

Herein we think there is error. A loss not even constructively total

is held to be actually total. In other words, a partial loss is held to

be a total loss.

It may be, as a general rule, that the question, whether it be prac

ticable or impracticable to repair a vessel which has been injured, but

which remains in specie, is to be determined by ascertaining whether

or not the value of the vessel when repaired will equal the cost of re

pairing. The solution of that question, however, does uot draw the

line between cases of actual total loss, and cases of partial loss; but it

does distinguish, under the rule of the English law, between cases of

partial loss and those which, by abandonment, become total bv con

struction. As we understand the rule, no case of actual loss can arise
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if the vessel remain in specie; that is, if it remain a vessel susceptible

of being repaired at any cost.

It is claimed, however, by the defendants in error, that the defen

dant below was not prejudiced by the instruction complained of;

because, 1. The question whether the vessel was in fact repaired,

or a new and different boat built, was fairly submitted to the jury.

2. That the United States did not remain in specie. The boat was

not in fact repaired, or fit for repairs, but another boat was built. In

answer, it is sufficient to say, that if the issues were not fnirly sub

mitted to the jury, this court is not authorized to look into the testi

mony to ascertain whether the weight of evidence was or was not in

favor of the verdict. The defendant was entitled to have the jury pass

upon the issues under proper instruction from the court. It is true,

the question whether the boat had been repaired, or a new boat built,

was left to the jury; but the court, in its subsequent instruction, made

the question submitted immaterial. Suppose the jury had found that

the boat remained in specie, and was in fact repaired, but at a cost great

er than the value of the boat when repaired, still, under the instruction

it was a case of actual total loss. But counsel say the boat did not

remain in specie. That was a question of fact for the jury; but even

then, it was not, under the instruction, a controlling question. Sup

pose the jury had found that the boat did in fact remain in specie ;

still, if the cost of repairing exceeded the value of the boat when re

paired, the case, under the charge, was one of actual total loss. As

we understand the charge complained of, it was in effect this: That

in all cases of injury to a boat from a peril insured against, whether

the vessel remain in specie or not, or whether it be in fact repaired or

not, the lossis actually total, without abandonment, if the cost of re

pairing exceeds the value of the vessel when repaired. It follows,

therefore, that the jury may have arrived at their verdict, and as

sessed damages upon the principle of total loss, notwithstanding they

also found that the vessel after the fire remained in specie, and that

it was in fact repaired by the insured.

If the vessel remained in specie, and the owners elected to repair

and did in fact repair the same, they cannot, in our opinion, prevent

the application of the rule of one third off new for old material, by

showing that the cost of making the repairs was more than the value

of the vessel when repaired.

It is also claimed by plaintiff in error, that an abandonment was

necessary in this case upon another principle, to wit, to transfer to the
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insurer the claim of the assured against the owners of the steamboat

America, for negligence of the officers and crew of the latter boat, in

causing the injury insured against, so that if the owners of the two

boats should turn out to be the same persons, the cross actions might

be litigated in this suit.

It is undoubtedly true that an underwriter, upon payment of in

demnity for loss, is subrogated to the rights of the assured against a

stranger whose negligence caused the injury, and that an abandon

ment operates as a transfer of such rights. It is conceded in this

case, however, that the assured were also owners of the America,

hence there was no right of action in assured, subject to the opera

tion of the above rule.

Assuming, however, that the insured were accountable for the acts

and conduct of the officers and crew of the America, it would then

follow, that if the conduct of the latter whereby the United States was

injured was negligent merely, the insurer had no right to complain,

for the reason that mere negligence on the part of the insured does

not affect the obligation of the insurer. If, however, the injury to the

United States was caused by the willful wrong or fraudulent act of

the officers and crew of the America, then such willful wrong or frau

dulent act was available as matter of defense to an action on the

policy, either with or without an abandonment to the insurer.

Judgment reversed.

Day, C. J., and Welsh, White, and Rex, J.J., concurring.
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SUPREME COURT OF OHIO.

December Term, 1874.

Error to the Superior Court of Cincinnati.

THE GERMANIA INSURANCE COMPANY

vs.

THOMAS SHERLOCK et al*

1. A policy of insurance on a steamboat against loss by fire only, covers a loss by

fire caused by collision where collision is not excepted, by the terms of the

policy, from the risk named.

2, Where the conduct of a pilot results in injury to the owner of the vessel, but is

free from fraud, gross negligence, and willful violation of a known positive law,

he is not guilty of barratry within the role of maritime or insurance law.

The orignal action was brought by Thomas Sherlock and others

against the Germania Fire and Marine Insurance Company, of Cincin

nati, on a policy of insurance "against loss by fire on y," issued on

the steamboat America, owned by the plaintiffs, and used in naviga

ting the Ohio River for account of the United States Mail Line Com

pany.

The contract of insurance between the parties was written on a

printed form (in blank) for a marine policy, and the portions mate

rial to this case are as follows :

" This policy of insurance witnesseth, that the Germania Fire and

Marine Insurance Company of Cincinnati, by these presents, do cause

Thomas Slierlock, treasurer, to be insured in the sum of not exceeding

seventy-five hundred dollars, lost or not lost, upon the Steamer ' Ameri

ca ' against loss by fire only, wherever she is^in safety at noon of the

twenty-second day of April, 1868, and from thence to noon of the twenty-

second day of April, 1869, when this policy shall expire, unless sooner

terminated or made void by conditions hereinafter expressed.

" With permission to navigate the usual western riversfor account of

the United Stales Mail Line Company against the risk offire only. Coal-

oil clause waived. $7,500 Q 5 % $375."

* From advanced sheets of 25 Ohio State Reports.
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The parts in italics are the written portions of the policy.

The perils are thus described in the formal printed portion of the

policy:

' ' Touching the perils, which the said insurance company is content

to bear, and take upon it, under this policy, they are of the seas,

lakes, rivers, canals, fires and jettisons, that shall come to the damage

of said vessel, or any part thereof. . . .

" Warranted by the assured that this company shall be free from

all claim for loss or damage arising from or caused by theft, barratry,

robbery, civil commotion, war, or piracy, or during any time said vessel

shall be seized and taken possession of, or detained by any act of the

United States government, or other legally excluded causes; from dam

age that may be done by the vessel hereby insured to any other ves

sel or property; from any loss or damage occasioned by the said ves

sel being improperly laden, by the bursting of the boilers, collapsing

of the flues, explosion of gunpowder, the derangement or breaking of

the engines or machinery, or any consequences resulting therefrom,

unless the same be caused by unavoidable external violence; from any

loss occasioned by ice, between Bissell's Point and Picotte Street, St.

Louis."

About 11 o'clock on the night of December 4, 1868, the America,

while ascending the Ohio River, near Warsaw, Kentucky, collided with

a descending steamboat, the United States, also owned by the, plain

tiffs, and used in the same trade.

The United States was immediately set on fire by the collision, and

afterward the flames were communicated from it to the America

whereby the latter boat was wholly destroyed by fire.

The 29th section of the act of Congress, " to provide for the better

security of the lives of passengers on board of vessels propelled in

whole or in part by steam," approved August 30, 1852, provides as

follows:

"That it shall be the duty of the supervising inspectors to establish

such rules and regulations, to be observed by all such vessels in pass

ing each other, as they shall fro m time to time deem necessary for

safety; two printed copies of which rules and regulations, signed by

said inspectors, shall be furnished to each of such vessels, and shall

at all times be kept posted up in conspicuous places on such vessels,,

which rules shall be observed both night and day. Should any pilot

engineer, or master of any such vessel neglect or willfully refuse to

observe the foregoing regulations, any delinquent so neglecting or re

fusing shall be liable to a penalty of $30, and to all damage done to
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any passenger in his person or baggage by such neglect or refusal;

and no such vessel shall be justified in coming into collision with an

other if it can be avoided."

In pursuance of this act, the supervising inspectors of steamboats

established, among others, the following rules for pilots, to wit:

" 1. When steamers are approaching each other the signal for pass

ing shall be one sound of the steam-whistle to keep to the right, and

two sounds of the steam whistle to keep to the left; these signals first

to be made by the ascending steamer. If the dangers of navigation,

darkness of the night, narrowness of the channel, or any other cause,

render it necessary for the descending boat to take the other side,

she can do so by making the necessary signals, and the ascending

steamer must govern herself accordingly. These signals to be ob

served by steamers either day or night.

" 2. Should steamers be likely to pass near each other, and these

signals should not be made and answered by the time such boats shall

have arrived at the distance of eight hundred yards from each other,

the engines of both boats shall be stopped; or should the signal be

given and not properly understood, from any cause whatever, both

boats shall not be again started until the proper signals are made,

answered and understood."

On the trial of the cause in the court below, a verdict and judgment

were rendered in favor of the plaintiffs. A bill of exceptions was

taken, in which is set out all the testimony offered at the trial; the

charge of the court to the jury; and requests to charge, submitted by

the defendant, which were overruled, and exceptions taken.

This petition is prosecuted by the defendant belew, and the princi

pal errors assigned and relied on arise on the charge as given, and in

refusing to charge as requested.

John F. Follett, for Plaintiff' in Error :

I. The peril against which the defendant insured the plaintiffs, as

expressed in the written part of the policy, (and it is well settled in

insurance law that the written part of the policy controls the

printed where there is any conflict between that which is printed and

the written parts,) is " against the risks of fire only."

The first defense was a denial that, in contemplation of law, the

boat was lost by fire; and we think that the court erred in the several

rulings relating to this defense.

The general charge of the court upon this point is predicated upon

the presumption that in the policy there is no express exception of
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the perils of the river, or of collision. Whether the peril of collision

is expressly excepted or not, one thing is certain, and for all practi

cal purposes the only inquiry we need make, perils of the river, in

cluding collision, were not insured against by this policy, and if not

excepted they were at least expressly excluded, and that, too, by a

distinct and positive act of the parties.

The court mistook the law in charging that if "this boat was

destroyed by fire, it is not a defense that the fire was caused remotely or

proximately by the collision."

The term " destroyed by fire " is clearly used here in the sense of

burned up.

In a legal sense, and upon this ground, our first defense was pre

dicated. We say that it was not destroyed by fire, but by the colli

sion.

But the whole expression, taken together, can leave no doubt upon

the mind of any one, as it certainly did not upon the mind of the

jury, that if the boat burned, they were not permitted to inquire

whether or not the collision caused the burning.

And this brings us to the often used, and in too many instances

wrongly applied maxim, "Injuria non remota causa sed proximo spec-

tatur."

The sound judicial construction of the maxim, and the one that is

being adopted by our ablest courts and judges, is that the proximate

cuuse is the causa sine qua non. 1 Phillips on Ins., sec. 1132; Brady

vs. Northwestern Insurauce Co., 11 Mich., 425: Case vs. Hartford

Insurance Co., 13 111., 676. If the last in the train of circumstances

resulting in a loss is the only one that can be considered, is it not

clear that in the case last cited the removal of the goods and not the

fire was the proximate cause of the loss ? Roe & Kercheval vs. The

Columbus Insurance Co., 17 Mo., 301; Montgomery, etc., vs. Fire

man's Insurance Co., 16 B. Mon., 427 (and see 16 B. Mon., 427, as to

the true method of construing a policy of insurance); Strong et al.

vs. Sun Mutual Insurance Co., 31 N. ¥., 103; Waters vs. The Mer-

\ chants' Louisville Insurance Co., 11 Pet., 213; Peters vs. The Warren

Insurance Co., 14 Pet., 99; General Mutual Insurance Co. vs. Sher

wood, 14 How., 364; Insurance Company vs. Tweed, 7 Wal., 44; Mc-

Cargo vs. New Orleans Insurance Company, 10 Rob., (La.) 202;

Magoun vs. New England Marine Insurance Company, 1 Story, 157;

Potter vs. Ocean Insurance Company, 3 Sumn., 27; Montoyu vs. Lon.

Assurance Company, 6 Exch., 450; Lawrence vs. Aberdein, 7 E C.

L., 38; Gabay vs. Lloyd, 10 E. C. L, 229; Thompson vs. Hopper, 88 ,
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E. C. L., 937; Ionides vs. The U. M. Insurance Company, 108 E. C.

L., 259.

II. The pilots of these boats were guilty of criminal misconduct,

and these underwriters are not liable, under their policy, for any of

the consequences thereof.

This criminal misconduct of the pilots is barratry.

For the definition of barratry, see Bouvier'a Law Dictionary; Phil

lips on Insurance, sees. 1062, 1067, 1073; Patapsco Insurance Com

pany vs. Coulter, 3 Pet., 230; Earle vs. Rowecroft, 8 East, 126.

By the express terms of the act of Congress, 1852, simple neglect

to comply with its provisions, resulting in loss, is a fraud upon the

owners, and is barratry. 1 Phillips on Insurance, sec. 1051; Insur

ance Company vs. Marsh, 41 Penn St., 394; N. Y. & Liv. U. S. M.

S. Co. vs. Rumball, 21 How., 372.

W. Y. Gholson,for Plaintiff in Error:

In this case, in the written part of the policy, it is expressly stated

that the insurance is " against the risk of fire only," and no erasure

is made in the printed part. If, as is admitted, the perils of the

river are not covered, it is by virtue of the express statement in the

written part, and the rule that such a statement controls the printed

part. It is an express exception of perils of river, shown by the in

tent of the parties in the writing itself. 1 Parsons on Insurance, 65,

614.

Collision is not excepted in the same clause or in the same terms

as barratry, but the intent to except it is shown, and that intent,

when ascertained, must have the same effect, whatever the language

in which it is expressed.

The law has prescribed no form of words to except a risk from a ma

rine policy. It is therefore a mere question of construction. Wil

liams vs. Burrell, 50 E. C. L., 402; Masury vs. Southworth, 9 Ohio

St., 340.

In the case of concurrent causes, to one of which it is necessary to

attribute the loss, it can make no difference whether one of the causes

is excepted, or simply not insured against. 1 Parsons on Insurance,

619.

What we desired to have put to the jury was, whether a peril not

insured against (collision) did not make a causa caimans efficacious

in the production of the mischief ?

To determine whether it (collision) did constitute such causa cau-

sans, we asked the court to apply the well established rules or tests,
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copied from high authority, on the subject, in the fourth and fifth

charges. 1 Phillips on Insurance, sees., 1097, 1132, 1137.

If there was an insurance against fire, and no insurance against

collision, it can make no difference whether the risk of collision was

expressly excepted, or simply not covered. Waters vs. The Merch.

Ins. Co., 11 Pet., 213.

It will be seen from the facts of this case in 11 Peters, particularly

as shown by the argument, there was no express exception of barra-

try.

On the question what is the predominating, efficient, real cause of

the loss, we cite the following authorities. They sustain fully the

idea contained in the fifth charge asked by the defendant, that near

ness of time is not the test, but the efficient agency is the test. The

true question is, what caused the loss, not what instrument is em

ployed. The knife used by the assassin, in one sense causes death, but

the assassin himself is the real cause. The fire may destroy the boat,

but if the fire was the direct, necessary, inevitable result of the colli

sion—if without the collision there would have been no fire—then, ac

cording to all the authorities, the collision, not the fire, is the cause

of the loss. Waters vs. Louisville Ins. Co., 11 Peters, 213; Thomp

son vs. Hopper, 88 Eng. C. L., 447; Carballero vs. Home Mutual Ins,

Co., 15 Louisiana Ann., 217; Roe & Kercheval vs. Col. Ina Co., 17

Mo., 301; Brady vs. Northwestern Ins. Co., 11 Mich. 425; Ionides vs.

Universal Ins. Co., 108 Eng. C. L., 259; Cass vs. Hartford Ins. Co.,

13 Illinois, 676, 681; 16 B. Mon., 427, 440; Cargo vs. New Orleans

Ins. Co., 10 Rob. (La.,) 212; Tweed vs. Ins. Co., 7 Wallace, 44.

The decision in the case of Thompson vs. Hopper, 6 E. & B. (88

E. C. L.,) 937, 947, was reversed—E. B. & E. (96 E. C. L.,) 1038,

1055; but the grounds of reversal in no way affect the purpose for

which we cite it, which is to show the opinion of Lord Campbell as to

the proper application, in general, of the rule "causa proxima non re

mote spectatur," and his approbation of the decision in Waters vs.

Louisville Ins. Co., and his construction of that decision.

A policy which covers " fire only " is the same in effect in law, in

common sense, and in common parlance, as a policy against every

loss, except all losses which are caused by any other peril than by

" fire only. "

As to what constitutes " criminal misconduct," what is discretion,

see Citizens' Ins. Co. vs. Marsh, 41 Penn. St., 386; Bentley vs. Coyne,

4 Wallace, 509; 3 Pet., 222; 2 Cush., 500; 511.
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Lincoln, Smith & Warxock; Hoadly, Jackson & Johnson and S. &

S. R. Matthews, for Defendant* in Error.

I. The insurance was one covering the damages done to the said

steamboat by fire. But it has certain exceptions to this liability ex

pressly provided. For all damages caused by or arising from barratry,

civil commotion, war, or piracy, or during the time said vessel shall be

seized and taken possession of or detained by the United States gov

ernment, or by the bursting of the boilers, collapsing of the flues, ex

plosion of gunpowder, or from any loss caused by the use of an open

light in the hold. It is evident that loss by fire may arise from, or be

occasioned by, the above causes, or during such times; and such losses

are expressly excluded from the otherwise general operation of the

policy covering damage by fire. This contract in express terms is to

make good such loss or damage as may occur to the boat by fire, that

being a well-defined and distinct peril, differing in its nature from

perils of the river and from- collision, which is one of the perils of the

river. The defendant, by the express terms of the agreement, is

bound to make good such loss, unless the same is excepted from the

operation of the general terms of the policy. And certain fires, which

can be traced to specific causes, being thus expressly excepted, the

rule is that no other exception can be ingrafted upon the policy and

taken from under its operation.

The rule- that governs cases of this kind is expressed in the cases

of The Columbia Ins. Co. vs. Lawrence, 10 Pet., 517; Waters vs. Mer.

Lou. Ins. Co., 11 Pet., 225; City Fire Ins. Co. vs. Corlies, 21 Wend.,

371; Millandon vs. The Orleans Ins. Co., 4 La. Ann., 15; St. John vs.

American Mu. F. & M. Ins. Co., 1 Kern., 518; Hale vs. The Wash. Ins.

Co., 2 Story, 184; Broom's Legal Maxims, 278; The Western Ins. Co.

vs. Cropper, 32 Penn. St., 356.

The view here taken is strengthened by another class of authorities.

They are to the effect that the indemnity given by a policy of insur

ance shall be as broad as the language of the policy, upon any fair

interpretation of it, will admit. 1 Duer on Ins., sec. 5—Lect. II., part

1, p. 161; Snapp & Hanger vs. the Mer. & Man. Ins. Co., 8 Ohio St.,

461; Moadinger vs. M. F. Ins. Co., 2 Hall, 493; Stacy vs. the Franklin

Ins. Co., 2 W. & S., 545.

The court will bear in mind that it is the written part of this policy

that insures this steamer against loss or damage by fires; and these

written terms are not to be set aside by equivocal printed conditions,

found in the general form, but the former do in fact set aside the lat
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ter whenever there is any inconsistency. Duer on Ins., 165, sec. 11

—Lect. II., 1; Angell on Ins., 11, sec. 15; Hayward vs. Liv. & Lon.

Ins. Co., 40 N. Y., 457; Harper vs. The N. Y. C. Ins. Co., 22 N. Y.,

(3 Keys,) 443, 444; Pindar vs. The Kings Co. Ins. Co., 36 N. Y., 648;

Robertson et al. vs. French, 4 East, 136.

The contract of insurance, being the language of the insurer, must

be taken most strongly against the underwriter. Where there is any

ground for fair doubt, this rule applies against the underwriter.

Blackett vs. Assurance Co., 2 Cromp & J., 251; Snapp & Hanger vs.

Mer. & Man. Ins. Co., 8 Ohio St., 461, 462; Donnell vs. The Col. Ins.

Co., 2 Sumn., 381; Bullen vs. Denning, 5 B. & C, 847; Earl of Cardi

gan vs. Armitage, 2 B. & C, 207; 1 Duer on Ins., 161, 162, sec. 6;

Western Ins. Co. vs. Cropper et al., 32 Penn., 355; Knight vs. Cam

bridge, 1 Strange, 581.

The maxim, causa proximo, non remota spectatur, is especially appli

cable to insurance contracts and to this case.

The maxim above quoted becomes especially necessary in insurance

contracts, in order that there may be a plain and intelligible rule by

which the liability of the underwriters to the assured, and among

themselves, can be ascertained. Suppose there had been another set

of policies covering these boats against the perils of the river. What

would that class of underwriters have said if sued for this loss?

Would they not have replied, that the collision did no damage to the

boat, but that she was burned up, and that the underwriters' against

peril by fire were bound for the loss ?

But for this maxim, what an interminable confusion and opportu

nity for litigation! Except for this rule, how could any one adjust

the cases, and charge to the assured and to each set of underwriters

their appropriate shares of the loss ? Cases of the kind lire not un

common. See Stacy vs. Frank. Ins. Co., 2 W. & S., 506;' Gerodt vs.

Del. M. Ins. Co., 31 Mo., 596; Madison Ins. Co. vs. Fellows, Disney,

228; The Ass. F. Ins. Co. vs. Assum, 5 Md., 108; Blake vs. Ex. M.

Ins. Co., 12 Gray, 273; How. Ins. Co. vs. Scribner, 5 Hill, 301.

So complicated has the modern contract of insurance become, that

it is now among the most difficult of practical affairs to adjust such

losses satisfactorily; and only by strict compliance with this maxim in

many of the cases can any adjustment be made.

And this maxim in fact is so applied to avoid such difficulties and

such application is established by the courts. Perriu's Adm'r vs.

Pro. Ins. Co., 11 Ohio, J71; 2 Arnold on Ins. 766; Dabney vs. New

Eng. M. M. Ins. Co., 14 Allen, 309; Ionides vs. Uni. Mar. Ins. Co.,
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14 C. B., 284; Dixon vs. Sadler, 5 Mees. & Wels., 414; Thompson vs.

Hopper, 88 E. C. L., 937; Livie vs. Janson, 12 East, 653; 11 Johns.

27; Green et al. vs. Elmslie, Peake's N. P. Cas., 212; Tatham vs.

Hodgson, 6 Term, 659; Powell vs. Gudgeon, 5 Mau. & Sel. 436; Nor

wich & N. Y. Trans. Co. vs. Western Mass. Ins. Co., 34 Conn., 561 ;

U. F. & M. Ina Co. vs. Foote, 22 Ohio St., 350; Boatman's Ins. Co.

vs. Parker, 23 Ohio St., 95; Maryland Fire Ins. Co. vs. Whiteford.

The collision was not the immediate and proximate cause of the

fire. It was two steps behind, and we look not to nearness in time,

but to the order of events, though so near one another that we are

unable to distinguish between them; and in reference to the rapidity

with which one link in the chain follows another, see Dabney vs. New

Eng. M. M. Insurance Company, 14 Allen, 309; Columbia Insurance

Company vs. Lawrence, 10 Pet., 517; Dyer vs. Piscataqua F. & M.

Insurance, 53 Maine, 120.

That the law does not follow back from one cause or sequence to an

other, in cases of insurance, but rests upon the peril which appears

to have injured or destroyed the property, is well settled by the fol

lowing authorities: Matthews vs. The How. Insurance Company, 1

Kern., 16; Gen. M. Ins. Co. vs. Sherwood, 14 How., 366; Iouides

vs. U. M. Ins. Co., 14 C. B., 295; Gates vs. Mad. Co. Ins. Co., 1

Seld. 478; Columbia Ins. Co., vs. Lawrence, 10 Pet. 517, 518; City F.

Ins. Co., vs. Corlies, 21 Wend. 371; St. John vs. The Am. Mu. Ins.,

Co., 1 Kern., 523; Sadler vs. Dixon, 8 Mees. & Wels. 899; Redman

vs. Wilson, 14 Mees. & Wels., 482; Livie vs. Janson, 12 East, 648, 653.

The courts look at the peril assumed, and whenever they find that

the property has suffered from such peril, they do not go to the cause

that produced the peril. This is well expressed in the above cases.

The proximate cause is the last link, the last sequence or final re

sult, which is the destruction of the vessel. The Ionides vs. U. M.

Ins. Co., 14 C. B. (Scott,) W. S. 284, 286, 295; Dabney vs. New Eng.

M. M. Ins. Co., 14 Allen, 309; Marble vs. The City of Worcester, 4

Gray, 398.

In insurance law the simple fact that the steamer was destroyed

by fire not originating in the fraud of the plaintiffs, or their employees

and not coming within any of the exceptions found in the policy, is

all we have to look to, all we have to prove. It matters not what

caused the fire, or how immediately the fire followed the cause, there

being no exception excluding it, the loss is one for which the plain

tiffs may recover.
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The cases cited by plaintiff in error do not sustain their position,

but when carefully examined strengthen our view.

The case of Thompson vs. Hopper, 88 C. L. 171, cited ' and greatly

relied on by plaintiff in error, is not the law of this country nor of

England, as will be seen by the following authorities: Perrin's Adm'r

vs. The Pro. Ins. Co., 11 Ohio, 147; Johnson vs. B. M. F. Ins. Co.,

4 Allen, 390; Chandler vs. Wor. M. F. Ins. Co., 3 Cush., 328; Huc-

kins vs. The Pro. M. F. Ins. Co., 11 Fost,, 247; Columbia Ins Co.,

vs. Lawrence, 10 Pet., 517; Shaw vs. Roberts, 6 Ad. & EL, 83, 84;

Brown vs. Kings Co. F. Ins. Co., 31 How. Prac., 512; Gates vs. Mad.

Co. M. Ins. Co., 1 Seld., 478; Hynds vs. The Schen. Co. M. Ins. Co.,

16 Barb., 127; St. John vs. The Am. M. F. & M. Ins. Co., 1 Duer,

381; Catlin vs. the Springfield F. Ins. Co., 1 Sumn., 441; Waters vs.

the Louis. Mer. Ins. Co., 11 Pet., 220; Thompson vs. Hopper, 1 El.

Bl. & El., 1051.

In some of these cases it was held that gross neglect of the assured

himself, not amounting to fraud, was no defense.

The following cases—St. John vs. Amer. M. F. & M. Ins. Co., 1

Kern., 518; Roe et al. vs. the Columbus Ins. Co., 17 Mo., 304; Mont

gomery vs. Firemen's Ins. Co., 16 B. Mon., 442; Strong vs. the Sun

M. Ins. Co., 31 N. ¥., 113; Stanley vs. the West. Ins. Co., 3 Exch., 71;

Insurance Co. vs. Tweed, 7 Wal., 44—cited by plaintiff in error, con

tain excepting clauses, and the decision in each case rests upon the

force of the exception, and cannot avail the plaintiff here, who has

no exception to go on. 12 Wal., 199.

IL There is no error upon the subject of barratry, to the prejudice

of the plaintiff in error.

For a definition of barratry, see Webster; Worcester; 2 Am. on

Ins., 2 ed., 821, 825; Lawton vs. Sun M. Ins. Co., 2 Cush., 511; Earle

vs. Rowcroft, 8 East, 133; 1 Starkie, 191 ; Parsons on Ins. , 550; Marcar-

dier vs. Chesapeake Ins. Co., 8 Cranch, 49; Nutt et al. vs. Bourdieu,

1 Term, 323; Knight vs. Cambridge, 1 Strange, 581; Stamina vs.

Brown, 2 Strange, 1174; Lockyer vs. Offley, 1 Term, 259; Vallejo vs.

Wheeler, 1 Cowper, 154; Wilcocks et al. vs. Union Ins. Co., 2 Binn.,

580; Phyn vs. Royal Ex. Ass. Co., 7 Term, 503, 504; Soaresvs. Thorn

ton, 7 Taunt., 640; Ros8 vs. Hunter, 4 Term, 38; Chandler vs. Wor.

M. F. Ins. Co., 3 Cush., 330.

The case of the Citizens' Ins. Co. vs. Marsh, 41 Penn. St., 394, is

referred to by the plaintiff in error. It is difficult to see how the

conduct complained of in that case is barratry, as the master was

himself the owner, and any conduct of the owner, or with his consent,
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cannot be barratry. This is universally agreed. 2 Arnould on Ins. ,

837; 1 Parsons on M. Ins., 571; 1 Phillips on Ins., sec. 1082; Wilson

vs. Gen. M. Ins. Co., 12 Cush., 365; Marcardier vs. Clies. Ins. Co.,

8 Cranch, 49; Nutt et al. vs. Bourdieu, 1 Term, 323; Ross vs. Hun

ter, 4 Term, 37; Barry vs. La. Ins. Co., 11 Martin, 631; Taggard vs.

Loring, 16 Mass., 340; Pipon vs. Cope, 1 Camp., 436; Soares vs. Thorn

ton, 7 Taunt., 640.

The officers and crew of the United States could not commit barra

try toward the America. Cook vs. Com. Ins. Co., 11 John., 43 Ken-

drick vs. Delafield, 2 Caines, 71 ; 1 Phillips on Ins., sec. 1080.

McIlvaine, J.

The court below charged, " that if the jury were satisfied from the

evidence that the steamboat America was destroyed by fire, and that

no material injury was done her by the collision, then the plaintiffs

are entitled to recover for said loss or damage caused by fire, not

withstanding such fire may have been caused by the collision," and

refused to charge as requested by the defendant below, " that loss or

damage from collision being excepted, and the defendant not liable

therefor, the defendant is not liable for any loss or damage from fire

where a collision was the direct, immediate, and proximate cause of

such fire, and without which the loss would never have occurred; in

such a case the loss is to be attributed to the collision and not to the

peril of fire."

Whether there was error in the charge as given, or in refusing to

charge as requested, depends solely upon the proper construction of

the policy sued on. The form of the policy, as printed, assumes to

insure against the perils of seas, lakes, rivers, etc.; but the contract of

the parties, as evidenced by the terms therein written, which must

control in its construction, clearly shows that the only risk assumed

by the underwriter was loss by fire; and that the perils of rivers, etc.,

including collision, were not insured against at all as proximate causes

of loss or damage.

The undertaking of the defendant to insure " against loss by fire

only," mast be held to embrace losses by fire generally, without re

gard to the cause or causes which produced the fire. The qualifying

word " only," was not intended to limit the liability of the insurer to

losses by a fire caused by any particular agency, or to exclude such

liability where the fire was caused by a particular agency, but simply

to show that no risk whatever was assumed except loss by fire.

Such is the scope of an insurer's liability arising upon the terms of
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a contract to insure against loss by fire only. In the policy now un

der construction, however, the parties, by subsequent clauses, excepted

from the scope of the general undertaking of the insurer, losses oc

casioned by certain specified causes—that is to say, losses by fire

produced by the causes named in the exceptions. See the United L.,

F. & M. Ins. Co. vs. Foote, 22 Ohio St., 350. Among the causes of

fire so excepted, however, collisions are not named.

The court below, therefore, did not err in refusing to charge as re

quested by the defendant, for the reason that the request assumed

that " loss or damage from collision " was excepted from the risks

covered by the terms of the contract; which assumption was contrary

to the true construction of the policy. Nor was there error in the

charge as given.

Among the losses excepted from the risks by the warranties in the

policy, was loss or damage caused by barratry.

Testimony had been offered on the trial tending to prove that the

pilot of the America had neglected and failed to observe the rules es

tablished under the act of Congress, by the supervising inspectors,

for his observance in such case, whereby the collision was caused.

And other testimony had been offered tending to prove that such

neglect or failure to qbserve the rules by the pilot was neither willful

nor fraudulent on his part; and further, that if the rules were departed

from at all, it was in an emergency, in which the pilot honestly be

lieved that is was necessary to do so in order to avoid a collision.

Upon this subject the court charged the jury as follows:

" The second defense is barratry, which may be said to comprehend

not only every species of fraud and knavery committed by the master

or pilot, with the intention of benefiting himself at the expense of the

owners of the bpat, but every willful act on his part of known illegal

ity, whereby the owners are in fact injured. It consists of some

fraudulent act intended to injure them, or of a willful violation of

known positive law in the navigation or management of the vessel

from which the loss resulted."

[The court here read the rules and the act of Congress as recited in

the statement of this case, and continued:]

" These rules are intended to avoid collisions between boats ascend

ing and descending the river, and they prescribe the course to be pur

sued by the pilots. They are made to be observed, and are binding

as law upon the pilots, subject, however, to any emergencies by which

it may become necessary to depart from them to escape or avoid im

mediate danger from collision or other perils.
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" It is claimed that the pilot willfully violated these rules of navi

gation, established under a law of Congress, by failing to give the

signals required by the rules, and by omitting to stop when the boats

had come within a distance of eight hundred yards. These rules are

in evidence, and the pilots are bound to obey them unless some emer

gency in the course of navigation occurs justifying a departure from

them to avoid a collision or other danger.

" The rules require that when the boats have approached within

one mile, the pilot of the ascending boat shall sound the whistle to

notify the pilot of the descending boat on which side he will pass ;

and that if the signals are not answered and understood by the time

the boats have approached the distance of eight hundred yards, he

shall stop his boat until the signals are corrected and understood.

Now, if the pilot of the America, on approaching the United States,

when they had approached within the mile, knew or believed that

they had come within the mile, and chose to omit to give the signal

required by the rule; or, if when he knew or believed that they had

approached within the eight hundred yards, without satisfactory sig

nals, he did not stop, although he knew that the rules required that

he should stop, but chose to risk the violation of the rule, and the re

sult of such violation of the rule was the loss, that would constitute

such misconduct of the pilot as to prevent a recovery, though he did

not actually intend an injury to the owners. He is not at liberty to

prefer his own judgment to the rule required by law, unless there be

some emergency requiring a departure from the rule. But he must

deliberately, or voluntarily and knowingly violate the rule in order to

constitute such misconduct as to prevent a recovery. The rules are

made to be observed by pilots; they are intended for the safety of the

public and for the protection of the owners. Whether they are the

best that can be made or not, while in force they must be observed,

and a willful disregard of them is misconduct; and if a loss is caused

thereby to the owners, it is a loss by barratry, which is excepted from

this policy.

" But in establishing this defense, the burden of the proof is on the

defendants. They must make it appear by a fair preponderance of

evidence that the pilot of the America did violate the rules knowing

ly, and the loss was the consequence.

" Mere error of fact or of law is not sufficient to establish a defense

on this ground. The pilot must know his duty, and decline to do it.

If he supposed the distance was a mile when he gave the first signal,

and intended to comply with the rule by the signal which he gave, the
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fact that he may have been mistaken in his estimate of the distance

is not misconduct, which is a defense. So, if when the boats ap

proached to the distance of eight hundred yards, the pilot of the

America knew it, or believed it, and knew that the signals had not

been answered or properly understood, and yet failed to stop or back

his boat according to the law, that would be such misconduct as

would be a defense against a suit for a loss caused by it. But if by

reason of the darkness of the night, or other causes not under his

control, he was mistaken as to the fact of their approach to the dis

tance of eight hundred yards, until they had approached much nearer,

such mistake would not be a misconduct to defeat a recovery.

" The pilot is not to set up his judgment against the rules, unless

there arises an emergency in which he should honestly believe that it

was necessary to depart from the rule to avoid a collision or avoid

danger. But if he, in good faith, endeavored to comply with the

rules of navigation and to avoid a collision, though he may have erred

in his estimate of distances, and though he may have been mistaken

as to the interpretation of the rules, he cannot be held to be guilty of

such misconduct as to constitute a defense.

" You will limit your inquiry on this subject to the conduct of the

pilot in charge of the America, as the only barratry which can defeat

this suit must be of the officers or crew of the boat, for the loss of

which this suit is brought."

We find no error iu these instructions of which the defendant had

right to complain; nor do we find any error in the record, for which

the judgment should be reversed.

Judgment affirmed.

Day, C. J., and Welch, White, aud Hex, JJ., concurring.
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ARBITRATION CASE. '

UNAUTHORIZED INSURANCE—NON-DELIVERY OF POLICY.

Before Ex-Chief Justice Dixon, at Milwaukee. Wis.

JOHN HENRY INBUSCH

vs.

NORTHWESTERN NATIONAL INS. CO. AND ATLAS INS. CO.

The Manistee agency of the Northwestern and Atlas companies issued a policy of

the first named to M., "Iobs if any payable to I. as his interests shall appear."

M. was owner and I, mortgagee of the premises. M. afterward transferred the

equity of redemption to I., making him sole owner. No notice was given to the

company, but the fact became known to the agent. Afterward the company

ordered the agent to cancel the policy and return the unearned premium. The

policy was canceled and another policy issued to I. , by the agent of the Atlas,

to whose account the return premium was credited. The whole transaction

was done without the knowledge of I. The policy remainud in the hands of the

agent until after the fire, when I. first learned of the matter and received the

Atlas policy. The agent afterward drew on I. for the balance which, owing to

absence of I., was returned unpaid, whereupon the company ordered the agent

to demand the policy's return and to refuse further payment. The agent made

no demand for the policy, but accepted the premium subsequently remitted

by I.

Held, That the Atlas was liable for the loss, but no liability attached to the policy

of the Northwestern.

John P. MjiGregoh, for the Northwestern National Ins. Co.

David S. Ordway, for the Atlas Insi Co.

Winfield Smith, for Mr. Inbusch.

Dixon, Arbitrator.

In the matter of the claim of John Henry Inbush against The North

western National Insurance Company of Milwaukee, Wis., and The

Atlas Insurance Company of Hartford, Conn., submitted, to deter

mine the question of liability only, to the undersigned, as sole arbi

trator by articles of agreement signed by each of said parties.

The facts as I find them, and respecting which there is no dispute

between the parties, are as follows: On the 5th day of July, 1874,

policy No. '241, of its Manistee, Mich., agency for the sum of $1,500,



546 Report of Decisions.

was issued by the Northwestern National Insurance Company to

Henry Mau of Manistee as owner, " loss, if any, payable to John

Henry Inbuseh as his interests may appear." Mr. Inbusch, a resi

dent of the city of Milwaukee, was at the time mortgagee to the full

value of the premises, including the buildings insured, which were

situated in Manistee. The policy was issued by Messrs. Secor,

Shores & Douville, general agents of the company at Manistee, on

the application of Mau, but without payment of the premium. On

the 1st of August following, Mau, being insolvent and unable to make

the payment, communicated the fact to Inbusch, who thereupon paid

the premium to the company at its home office in Milwaukee, taking

the receipt of the secretary. The policy never, in fact, came to actual

possession or custody of either Mau or Inbusch, but remained in the

hands of the agents at Manistee until it was canceled and returned

to the home office as hereinafter stated.

On the 24th day of the same month, Mau, the mortgagor, conveyed

his equity of redemption of the mortgaged premises to Inbusch in

satisfaction of the debt, and the mortgage was thereupon extinguished

and Inbusch became sole owner of the property. No notice of this

.change of title was given to the company; but Shores, one of its Man

istee agents, acquired knowledge of it on the same day.

On the 20th day of September, following, Mr. Darrow, the general

supervising agent of the company, visited Manistee, and having au

thority for that purpose directed the cancellation of the policy and

return of the unearned premium, on the ground that the company

had too much insurance in the block upon which the buildings cov

ered by the policy were situated. This direction was given in the

usual course to Messrs. Secor, Shores & Douville, the agents, and Mr.

Darrow wrote to the home office that he hud so directed. A few days

afterward the policy was forwarded by the agents at Manistee to the

office of the company in Milwaukee, marked on the back, "Canceled,

Manistee, Sept. 20, 1874. Return premium $59.30. Canceled by

order of Darrow." No notice of such cancellation was given either

to Mr. Mau or Mr. Inbusch, nor return or uffer of return of the un

earned premium made, until after the destruction of the buildings by

fire. After the fire, which occurred on the 7th day of the next Octo

ber, Mr. Inbusch called at the company's office in Milwaukee, and

was then informed for the first time that the policy had been can

celed. At the time of the cancellation Mr. Mau had removed from

Manistee to Milwaukee, and it seems to have been the understanding

of the agents at Manistee that Mr. Darrow was to give the notice of
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cancellation. The condition of the policy authorizing cancellation by

the company is in these words: " This insurance may also be termin

ated at any time at the option of the company, on giving notice to that

effect, and refunding a ratable proportion of the premium for the un

expired term of the policy."

Such is a history of the transactions connected with the policy issued

by the Northwestern National Iusumuce Company until we come to

other facts, which are connected also with the policy issued by the

Atlas Insurance Company.

The material facts touching the issuance of this policy by the lat

ter company may be thus stated: Secor, Shores & Douville were at

the same time general agents of the latter company for the city of

Manistee and surrounding country, with authority to receive applica

tions, collect premiums, issue policies, and bind the company by con

tract according to the usual practice and course of dealing of such

agents, and they, supposing the insurance in the Northwestern Na

tional to have been regularly terminated and believing that Mr. In

busch, who they knew had become sole and absolute owner of the

premises by conveyance from Mau, was desirous of continuing the

risk in some responsible company, on the 22d day of September, two

days after the supposed cancellation, " replaced," to use their own ex

pression, '' the risk in the Atlas," and wrote up the policy No. 601 of

the latter company in the name of Mr. Inbusch as owner of the build

ings insured. Proper entries of the transactions were at the same

time made on the books of the agency, and the issue of the policy re

ported in the daily report made by agents to the company. The

$59.37 return premium on the policy in the Northwestern National

was retained by the agents, to apply in part payment of the premium

on the Atlas policy, the residue thereof, $15. 63, being held by the

agents as a claim against Mr. Inbusch. The accounts between the

agents and the Atlas company show a credit to the company of the

premium on the policy, although the same has not, in fact, been paid

to the company. The policy in the Atlas remained in the hands of

the agents until after the destruction of the buildings by fire. No

notice of these transactions was given to Mr. Inbusch, and he remained

in ignorance of them until some days after the fire, when one of the

agents, Mr. Secor, came to Milwaukee, bringing with him the policy

in the Atlas company, and called upon Mr. Inbusch, and the follow

ing interview, as stated by himself, took place between them. Mr.

Secor says: "I asked Mr. Inbusch if he had any insurance on his

property in Manistee here in Milwaukee. He said he thought he had
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in the Northwestern National, but had been informed since the fire

that it was canceled. He had had no notice of cancellation. I told

him it had been canceled at Manistee and a new policy written in the

Atlas. I handed him the Atlas policy. I told him that the unearned

premium of the Northwestern National had been applied as part pay

ment for the Atlas policy, and that .there was a sum due upon it—

$15.63. I asked him if he wanted to pay me that. He said he wanted

to first learn if it was all right. I went off and left the policy. He

did not pay me." After Mr. Secor's return to Manistee, and on the

19th of October, Secor, Shores & Douville drew on Mr. Inbusch for

$15.63, and on the same day wrote him that the draft had gone through

the bank. The draft was protested for non-payment, owing, as is ex

plained by Mr. Inbusch, to his absence from the city at the time of its

presentation, and there being no person in his office authorized or in

structed to make the payment. A few days later, and as the agents

say, about the 9th or 10th of November, Mr. Iubusch remitted the

$15.63 by draft on some person in Manistee, which draft was collected

by the agents, and the money so received together with $59.37 return

premium is still in the hands of the agents, no part of the same ever

having been returned or offered to be returned to Mr. Inbusch or to

any person for his use. After the protest, however, and return of the

draft upon Mr. Inbu8ch, and before the receipt and payment of his

draft, Mr. Hall, the general supervising agent of the Atlas company,

came to Manistee, and learning that Mr. Inbusch had not paid the

premium, instructed the agents, as he refused to do so, not to receive

any payment thereafter. He furthermore instructed them to demand

a return of the policy left with Mr. Inbusch in Milwaukee by Mr. Se

cor. These instructions were disregarded by the agents, save only

that Mr. Shores says that the draft sent by Mr. Inbusch was collected

by a clerk in the office, without his knowledge and with no direction

to do so, while he, Shores, was intending to return it to Mr. Inbusch.

No demand has been made upon Mr. Inbusch to return the policy.

It of course sufficiently appears from the statement, that the policy

in the Atlas company was issued without any previous application or

request on the part of Mr. Inbusch. Mr. Inbusch says: " I had not

authorized, directed or asked the Manistee agents to insure in any

company for me."

Such are the material facts upon which the controversy has arisen,

presenting, as will be readily seen, some vary interesting questions of

law, which, owing to the pressing nature of other engagements, I am

sorry I have been unable earlier to examine and decide. I owe an
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apology to these parties, which I tender here, for the long time which

has intervened between the submission and hearing and the decision

I am about to make.

First, with regard to the liability of the Northwestern National, it is

obvious that its liability continued at the option of Mr. Inbusch, until

he chose to accept the return of the unearned premium and apply it

so far as it went in payment of the premium upon the policy in the

Atlas company. Until he did this, the Northwestern National was

liable, or might, in my judgment, have been held liable for the loss.

It is clear, as well upon the language of the policy above quoted,

as upon the general principles of law, that the supposed cancellation

of the policy was wholly ineffectual until ratified or assented to by

Mr. Inbusch; and considering the peculiar language of the policy, I

am also inclined to the opinion that his rights were not affected by

the change of title which took place on the 24th of August. The

latter proposition is very strongly, if not directly and positively,

sustained by the adjudications in Bragg vs. New England Fire Insu

rance Company, 6 Foster, 289; and in Pratt vs. New York Central

Insurance Company, 55 New York, 506. But be these questions as

they may, I am of opinion that when Mr. Inbusch, with full know

ledge of the facts, accepted the return premium, he waived his

rights against the Northwestern National, and released that company

from all liability upon its policy. Such waiver and release had rela

tion to the time when the supposed cancellation was made, and the

transaction became in effect the same as if Mr. Inbusch had at that

time, namely on the 20th of September, been notified of the cancella

tion and received return of the unearned premium.

Such being my view respecting the claim asserted against the North

western National, it becomes my duty next to inquire whether there

is any liability under the circumstances, on the part of the Atlas com

pany, and in approaching this branch of the case, I am fully sensible

of the delicate andtintricate nature of the questions, in some particu

lars quite novel, which are involved and which produce a strong feel

ing of regret that they were not presented to a judicial tribunal where

probable or possible error would have been avoided, and whose ad

judication of them would have been of some authority and value as a

guide for future cases.

Several objections are taken to the liability of this company upon

its policy, the central and most important one being that there was no

contract of insurance between Mr. Inbusch and the company at the

time of the loss, and this being so, that it was incompetent to enter
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into such contract afterward, and especially that it was wholly incom

petent for and entirely without the scope of the authority of the agents

of the company to so enter or bind the company, by their action. It is

true, as argued by counsel for the company, that there must be a sub

sisting subject of insurance at the time the contract is made, or one to

come into existence thereafter, and in the preservation of which the

insured is at that time interested, or there can be no valid contract.

Property which has ceased to exist—been already consumed by fire—

and in which no person can be said to have any valuable interest,

cannot therefore in any legal or proper sense be the subject of the

contract of insurance. It is also true, as urged by the same counsel,

that insurance is an aleatory contract—one depending on the happening

of some contingent event—and where the event has already happened

and is known to the parties, so there can be no contingency, there can

not in the nature of things be a contract. Looking at the contract,

therefore, as one made at the time of the actual delivery of the policy

to Mr. Inbusch, or at the time of the payment by him of the residue

of the premium to the agents of the company, it follows that it is

wholly invalid, as well on the ground of incapacity on the part of the

company itself to make it, as of a want of authority on the part of the

agents to enter into it for the company. There can be no doubt, I

think, of the general correctness of the proposition, all other objections

and difficulties being removed, that no agent of an insurance company

has authority to enter into a contract of insurance after the property

insured, or supposed to be, has been destroyed, and that fact is known

to him, or to the assured, at the time the c< ntract is made.

But the question arises here whether the contract U to be looked

upon as having been made at the time of the actual delivery of the

policy, or the payment of the residue of the premium, or whether it is

to be regarded as having been made on the day of the date of the

policy and when it was issued and the return premium on the former

policy applied in part payment by the agents. In other words the

question arises, whether the doctrine of relation, so familiar to the

profession and so frequently applied in the law to contracts and busi

ness transactions of various kinds, is applicable to this contract, and

also whether the maxim, omnis ratificatio retrotrahilur et mandate pri

ori cequiparatur should govern in determining the rights and liabilities

of the parties. If the case is one where it was competent for Mr. In

busch, after the loss by fire, to ratify the unauthorized act of another

done in his name and for his benefit, before the fire occurred, and so

as to save him from the loss or damage occasioned by it, then the fic
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tiou of the law, which carries the act of ratification back to the time of

the performance of the act ratified, and considers the latter as having

been done under authority previously granted, or at the request or

with the conseut of the principal made or given at the time, makes it

a contract perfected before the loss happened, and when all the con

ditions requisite to a valid contract of the kind existed, and had been

complied with. " The subsequent sanction," says Mr. Broom, " is con

sidered the same thing, in effect, as assent at the time; the difference

being that, where the authority is given beforehand, the party giv

ing it must trust to his agent; if it be given subsequently to the con

tract, the party knows that all has been done according to his wishes.

Broom's Legal Maxims, 836. " That an act done for another," says

Best, C. J., in Maclean vs. Dunn, 4Bing., 727, (13 E. C. L.,) "by a

person not assuming to net for himself, but for such other person,

though without any precedent authority whatever, becomes the act of

the principal if subsequently ratified by him, is the known and well

established rule of law. In that case t he principal is bound by the

act, whether it be for his detriment or advantage, and whether it be

founded on a tort or a contract, to the same extent as by, and with all

the consequences which follow from the same act done by his previous

authority."

On examination of the authorities it appears that the doctrine above

referred to and the maxim cited have been several times applied to

the contract of insurance, and it has been held under circumstances

very similar to those here presented, that the assured may, after the

loss has happened, ratify the unauthorized act of another in procuring

the insurance by giving his assent thereto, and that such ratification

will be equivalent to previous authority conferred to make the insu

rance. Thus in Wolff vs. Horncastle, 1 B. and P., 316, where the

plaintiffs had effected insurance for the benefit of the consignor of the

goods, without any order to do so, and the consignor had afterward

signified his approval, Butler, J., said: "I have doubts whether the

consignor would not have been liable to pay the premium. But the

plaintiffs take the opportunity to inform the consignor of their hav

ing made the insurance, and he highly approves their acts, which

brings the [case within the maxim that omnvi ratificatio relrotrahiiur

el mandate priori aiquiparatur." And Lord Ellenborough approves

the application of the maxim in Stirling vs. Vaughan, 11 E.ist,620, 623,

where he says, "the law will presume, if nothing appear to the con

trary, that every person accepts that which is for their benefit." See

also Routh vs. Thompson, 13 East, 274, 280.
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In Hagedron vs. Oliverson, 2 Manle & Selwyn, 485, a ship was in

sured by one having no personal interest in her, in his own name and

for every one to whom the same appertained. This was donewithout

the previous authority of the owner, for whose benefit the insurance

was in fact effected. The owner gave it no sanction before the loss of

the ship, but two years afterward adopted the policy; and it was held

that there could be a recovery for his benefit against the under

writer.

And a late English case in the Court of Common Pleas, Watson va

Swann, 11 J. Scott, N. S., 756. (103 E. C. L.,) which was elaborately

argued, is a most emphatic recognition of the doctriue that insurance

taken or obtained without the authority or assent of the owner or

party in interest, may be subsequently ratified and adopted by him,

so as to become valid from the date of the policy. The only limita

tion put upon the doctrine by that case is, that the owner or party in

interest for whose benefit the policy is taken, must be known or capa

ble of being ascertained at the time the insurance is effected.

In Miltenberger vs. Beacom, 9 Pa. St., 198, it was held that" where

an insurance is made generally by one having an interest, and he re

ceives the amount of the loss, another owner may recover from him

on proving that the insurance was made on his interest, without show

ing a previous request to make the insurance. " The court in its opin

ion says, " It is very clear one may insure, in his own name, the pro

perty of another for the benefit of the owner, without his previous

authority or sanction; and it will inure to the party intended to be pro

tected, upon his subsequent adoption of it, even after a loss has oc

curred. This doctrine is asserted in Durand vs. Thorson, 1 Porter,

(Ala.,) 238; and Watkins vs. Durand, ib., 251." Again speaking of

Hagedorn vs. Oliverson, supra, the court says: "Tins case is comment

ed on by Hughes, in his Treatise on Insurance, p. 11. He says of it

that the insurance being for the benefit of the owner, the reasonable

presumption was that he would adopt the act; and although he was

under no legal obligation to repay the premium to the party negotiat

ing the policy, there was such a moral obligation as furnished a suf

ficient consideration to support his adoption of it, after the happen

ing of the loss. The authorities abundantly prove that the contract of

insurance, like other contracts, may be effected by the agency of a

third person, without the authority of the person to be benefited, if he

subsequently recognize it. It is true, that to enable the beneficiary

to sue upon it directly, he must be expressly named, or the policy
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must be so framed so as to cover, generally or specially, the interest

of all concerned. .

It follows from these authorities that it is competent for the assured

or party in interest, in whose name or for whose benefit a policy has

been issued upon the unauthorized application of another, to adopt,

even after the loss has happened, the act of the party so applying in

his behalf, and that, baviug adopted it, he may sue and recover upon

the policy against the underwriter. In the present case, however, if

a stranger to Mr. Inbusch, one having no authority or semblance

of authority from him, had, verbally or otherwise, at or before the

time of the policy issued, requested the agents, upon the credit of Mr.

Inbusch, in whole or in part for the premium, to issue the policy,

then Mr. Inbusch might have adopted the request of such stranger

after the destruction of the buildings by fire, and the policy would have

become a valid contract of indemnity, considered in law as having been

originally made upon Mr. Inbusch's application to issue, or upon au

thority previously given by him to the person who made the applica

tion. It is of course understood that this privilege of the assured to

ratify the unauthorized act of another, is subject to the right of the

underwriter, if first exercised, to repudiate the contract as having been

made without authority from the other party to it. At any time

before ratification, the underwriter may relieve himself from all liabil

ity, present or prospective, by giving notice to that effect and restor

ing whatever he has received under the contract.

This case differs, therefore, from those which have been decided

only in this particular, that the request to issue the policy, made with

out authority, instead of coming from a stranger to Mr. Inbusch, and

the company, came from the agents of the company issuing the policy

and by whom the policy was written up and reported to the company,

as in the usual course of business. It is said that this circumstance

marks a wide distinction, so wide in fact as to exclude the transaction

from the operation of the principles above stated. The objection pro

ceeds upon the principle, very general in its application, that no man

can at the same time act as agent for two different parties who are

opposed in interest, and where his duties of agent for the one, require

him to exercise his beat skill and judgment to promote the interests

and secure the advantage of that one as against the other party.

This, it is said, was the relation in which Messrs. Secor, Shores & Dou-

ville stood to the insurance company, and which precluded them from

acting as agents for Mr. Inbusch to make the request. On the other



554 Report of Decisions.

hand it is argued by counsel for Mr. Iubuscb, with'-Verygreat, and, as

I think, convincing force and ability, that the attitude of Messrs. Se-

cors, Shores & Douville, as agents of this company, was not such as to

incapacitate them from acting for Mr. Inbusch in this particular, or

from preferring in his behalf a mere request to have the policy issued

for his safety and protection.

Counsel argues that the agent who replaced the risk in the Atlas

company acted exclusively as the agent of the company, except in

the mere matter of preserving the policy after taking for granted Mr.

Inbusch's acceptance; that the decision to issue the policy, the issue,

the retention of the premium, the notice and accounting to the insur

ance company were the material acts and were done in his character

as agent of the company; that there was no employment by or acting

for Mr. Inbusch that could in the least conflict with his duty to the

company; that he only held the policy subject to Mr. Inbusch's order,

which was no such agency as conflicts with the rights of the company,

but on the contrary was all done in its interest; that the benefit to

Mr. Inbusch was incidental and not the motive of the agent's action,

who seized upon the occasion to do, as a stroke of business for the

company, a thing for its advantage by issuing the policy which he

presumed Mr. Inbusch would not reject; and that he did not on Mr.

Inbusch's part solicit the company, or as the agent of Mr. Inbusch

procure the company to issue the policy, but rather on the com

pany's part entered into the contract, assuming Mr. Inbusch's assent.

And counsel further, by way of illustration, argue that if one go to

the office of an insurance agent and ask him to insure, and afterward

to keep the policy in his safe until the assured calls for it; or if the

assured asks the agent to co lect the premium from a third person

who owes him; or if he asks him to select a good company out of those

represented by him; or if he asks the agent to give him notice in sea

son before the policy expires, so that he will never be without insur

ance, or to reinsure him in some good company in case the policy

he now obtains shall become worthless, such requests on the part of

the assured, it is argued, are not an employment or taking possession

of the agent by the assured to that extent or in that manner that the

policies thus obtained are voidable by the insurance companies.

Counsel says, and I doubt not truly, that these are matters of con

stant practice with insurance agents, and I agree with him in the

position that there seems to be no valid objection to them. As ar

gued, it seems not to be such an employment as tends to lead the

agent astray from his duty to his principal, the insurance company.
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It leaves the company, through its agent, or for itself directly, to fix

the rate, the time, the amount, the conditions, and all the other terms

of the insurance, only limited by his duty to the assured, which arises

from the latter's request, namely, that these terms shall not be un

usual nor unreasonable. Such are some of the views presented by

counsel for Mr. Inbusch, and I must confess that they seem to me

very sound and forcible. The Supreme Court in Stewart vs. Mather,

32 Wis., 344, 351, in considering the point, identical in principle with

that here presented, whether an agent, to sell the property of his prin

cipal, could himself become the purchaser of it from the principal, so

as to be entitled to recover his commissions on the sale, clearly recog

nize the general rule that the agent cannot become the purchaser, but

further says: " But the question presents itself, whether there may

not be exceptions growing out of the peculiar nature of the agency, or

certain special or limited agencies not falling within the reason of the

rule, and so not within the rule itself. The reason of the rule is very

plain. It is, that the interest of the party as purchaser, being adverse

to that of his principal, supposing the agency still to continue, might

most naturally and ordinarily would lead to a violatii in of his duty as

agent. If a case can be presented, however, not within the reason of

the rule, as of an agency limited to a time anterior to the purchase, or

where the agency may be said to have expired, or the duties to have

been performed before the purchase takes place, to such a case it is

presumed the rule would be held inapplicable." Then follows in the

opinion a statement of certain supposed cases to which it is said the

rule would not apply, and several decisions are cited in which it was

held that a person might at the same time be agent for both parties,

to a contract or transaction, and recover compensation for his services

from each. Now it seems to me that the agency here, so far as Mr.

Shores assumed to act for Mr. Inbusch without any previous order or

direction, was of that limited kind which expired before the time ar

rived when it became necessary for the agent to perform any acts,

whatever for or on the part of the insurance company. The assumed

agency was limited to making a request to issue a policy in the usual

form and upon the usual terms and conditions, or upon, such

terms and conditions as the company or the agents saw fit to

require or impose, and in all that was done thereafter, the

agents acted strictly and exclusively as the agents of, the

company. If at any previous time Mr. Inbusch had authorized

the agents in their discretion or wheneves they deemed it neces

sary or proper, regard being had to his invest arid welfare, to apply

i
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for insurance in his behalf, there can be little doubt, I think, that the

policies issued pursuant to such authority or request would have been

valid, and, if valid when so issued, then the issue without such pre

vious authority or request is the proper subject of subsequent ratifi

cation and affirmance so as to give original validity to the contract.

I may mistake, but it certainly appears to me that the agency to make

the request is the most formal and least substantial of all the acts

deemed necessary in law to the validity of the contract, and I cannot

perceive why the agent of the underwriter cannot also become the

agent of the assured to perform this one act. I can see nothing in

such agency inconsistent or incompatible with his agency or employ

ment for the underwriters—nothing which should lead to any infidel

ity, or disregard o'. duty or violation of trust, on the part of the agent,

toward the underwriters. Indeed it seems to me, as argued by

counsel, rather promotive than otherwise of the true interests and

advantages of the underwriter, that his agent should be thus permit

ted to so act and to prefer requests in behalf of persons desiring in

surance. I hold, therefore, that the agent of an insurance company

may so act in behalf of a person whose property is insured by the

company through his agency, and that, where such act has been per

formed by the agent without the previous authority or direction of

the assured, and there has been no fraud or unfairness, then the sub

sequent assent of the assured, even after the property has been de

stroyed by fire, cures the defect and is equivalent to an authority or

direction for that purpose previously given by him.

It will be observed from the statement of facts above made, that,

except as to the quet-tion of delivery, which will be presently spoken of,

the policy under consideration lacked nothing essential to its com

pleteness and validity, save only the mere formality of a request made

by Mr. Inbusch to issue it. On the part of the company nothing re

mained to be done to make it in all respects perfect and obligatory.

The issuance of it had been regularly reported to the company on the

day of its date, and hud been assented to and approved by the com

pany many clays before the fire took place. The money of the assured

had also been paid or appropriated to the use of the company in sat

isfaction of most part of the premium, for the residue of which the

agents were authorized, if they chose, to extend to him a credit. On

the side of the company, therefore, it was a contract fully and fairly

executed the same as any other, and it required only the assent of the

assured to make it binding upon him, which assent, when given, operat

ed as from the beginning or date of the execution by the company.
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It is said, however, that the contract is incomplete and the policy

ineffectual until it has been actually delivered to the assured. This

position is not sanctioned by authority. On the other hand the rule

on this subject, as I find it laid down and sustained by the adjudica

tions, is as stated by Mr. May in his treatise on the Law of Insurance,

sec. 60. The author says: " To constitute a delivery of a policy it

is not necessary that there should be an actual named transfer from

one party to the other. The agreement upon all the terms and the

issue and transmission to the agent of a policy in accordance there

with, for delivery without conditions, is tantamount to a delivery to

the insured. The delivery may be by any act intended to signify that

it shall have present vitality. A policy purporting to be signed, sealed

and delivered, as required by the charter, is complete and binding as

against the party executing it, though in fact it remains in his po-

session, unless some further act be required by the other party to sig

nify his adoption of it. No formal acceptance is necessary to com

plete the delivery." I think the policy in question, being ratified by

him, would have been effective in favor of Mr. Inbusch without any

actual manual transfer of it to him; and it seems to me also that the

delivery which was made was as much within the scope of the author

ity of the agents as it would have been had the policy been issued

directly from the office of the company on application to that office,

and forwarded to the agents at Manistee for delivery to Mr. Inbusch

before the fire occurred, but had remained in their hands until after

its occurrence. In Ellis vs. Albany City Fire Insurance Company, 50

New York, 402, it was held that an unrestricted authority to an agent

of a fire insurance company to negotiate a contract of .insurance by

issuing a policy, included authority to make a valid preliminary con

tract for such issue, and that where such contract had been made

before the destruction of the property by fire, the agent was author

ized to fill, countersign, issue, and deliver the policy after such de

struction.

Another objection taken on the part of the company grows out of

the instructions given by Mr. Hall, the general supervising agent of

the company, to the agents of Manistee not to receive the balance due

from Mr. Inbusch on the premium and demand a return of the policy.

It would be enough, perhaps, to observe of this transaction that the

instructions thus given by the general agent to the local agents were

wholly disregarded by the latter, and that no notice of them was re

ceived by Mr. Inbusch until after the contract of insurance had been

fully satisfied on his part. To have rendered such instructions effect
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ual, as a rejection of the contract on the part of the company, notice

of them should have been given to Mr. Inbnsch before ratification by

him. But more than this, the instructions, if they had been carried

out, would have been ineffectual as a rejection of the contract on the

part of the company, for the reason that there was no direction given

to return the money which had already been received and appropriat

ed in part payment of the premium. The company could not retain

Mr. Inbusch's money, and at the same time repudiate the contract or

debar him of the right of ratification.

Another objection is that since the policy in question was written,

to take the place of the former one which was not canceled, the prop

erty was doubly insured without the assent of the company, and the

policy void on that ground. This objection vanishes when we con

sider the legal effect of Mr. Inbusch's acts of ratification, which were

in reality performed at one and the same moment, both with respect

to the cancellation of the first policy and the issuing of the second

one. Such acts of ratification had relation to the time when the acts

ratified were respectively performed, and the cancellation of the old

and the issue of the new policy, became as if each had been done

under the previous notice to or authority obtained from Mr. Inbusch.

There was, therefore, in contemplation of law no double insurance.

It follows from these views that the Atlas Insurance Company is

liable in damages to Mr. Inbusch upon the policy issued by it, and

that there is no liability on the part of the Northwestern National

Insurance Company, and I accordingly so find, award, and determine

upon the issues which have been submitted to me.

Dated at Milwaukee this 12th day of April, 1875.

Luther S. Dixon, Sole Arbitrator.



MISCELLANEOUS.

The following summary of cases, chiefly in the lower courts, is from

various sources, not official.

Fire.— What constitutes materiality in a misdescription.

One of the conditions of the policy was, that " any material misde

scription of any of the property proposed to be hereby insured, or of any

building or place in which the property to be so insured is contained,

and any mistatement of or omission to state any fact material to be

known for estimating the risk, renders the policy void as to the prop

erty affected by such misdescription, misstatement, or omission re

spectively." The claim was resisted by the liquidator of the company

on the ground that, in the description of the property for the purpose

of the policy, a portion of it was described as roofed with slate, where

as that portion was roofed with felt. To this it was replied that this

description was unimportant, as the property misdescribed was only

of the value of £200, and was not in fact, burnt.

Held, that if the company had known of the felt roof, they would

neither have refused the risk nor raised the premium; and, this being

so, the misdescription was unimportant. There is no doubt that if

the description is in the form of a warranty, or amounts to a warran

ty, it must be strictly true, or the policy will be void. " The party

proposing an insurance is bound to communicate to the insurer all

matters which will enable him to determine the extent of the risk

against which he undertakes to guarantee the insured." Bates vs.

Hewitt, L. R., 2 Q. B., 595.

The principle applicable to the present case was that stated in

Smith's Merc. Law, 8th edition, page 405—viz. , " if the descrip

tion of the property be substantially correct, and a more accurate de

scription would not have varied the premium, the error is not mate

rial." The Newcastle Insurance Company vs. M'Mullan, 3 Dow., 255;

Parsons vs. Bignold, 15 Law Journal Reports, Chancery, 379;

Anderson vs. Fitzgerald, 4 House of Lords, 484, 497, 502. Donald
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vs. The Law Life Insurance Company, L. R., 9 Q. B., 328; Doe vs.

Manning, 4 Camp., 76; Benbam vs. the Guarantee Society, 7 Exch.,

744; and Towle vs. the National Guardian Society, 3 Giffard, 42.

In Re the Universal Non- Tariff Fire Ins. Co., ex parte Forbes & Co.

Decision rendered Feb. 20, 1875. Vice Chancellor's Court, Eng.
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DIGEST OF DECISIONS

IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME

AND CIRCUIT COURTS, AND IN THE STATE

SUPREME COURTS.

From certified transcripts in our possession.

ACTION.

§ 115. Fire.—Removal to U. S. Courts.—A verdict having been

rendered against a corporation of another State, in the New

Hampshire Supreme Court, a writ of review was sued out and a

petition filed for removal of the action to the U. S. Circuit Court.

Held, that under the 3d clause of sec. 639 of the Revised Statutes

of the United States, such a petition cannot be filed after one

trial has been had, although the action is one where review will

lie.

Akerly vs. Vilas, 1 Abb., U. S., 284, and 24 Wis., 165 ; Johnson vs.

Monell, Woolworth, 390 ; Ins. Co. vs. Dunn, 19 Wall., 214, and in Ohio S.
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C. ; Bryant vs. Rich, 106 Mass., 192 ; Badger vs. Gilmore, 37 N. H., 459 ;

Andrews vs. Foster, 42 N. H., 379 ; Pike vs. Pike, 24 N. H., 397 ; Wether-

bee vs. Johnson, 14 Mass., 412 ; Qalpin vs. Critchlow, Am. Law Register,

March, 1874.

WhiUier vs. The Hartford Fire Ins. Co.

Rep'd Jour'l, p. 622. N. H. 8. O.

§ 116. Fire.— Who may Maintain.—The party to sue for a

breach of a simple contract must be the party from whom the

consideration moves. The policy insured W. against loss, paya

ble to C. C. was mortgagee, and obtained the policy, on which

he paid the premiums, with the consent of W. Held, that the

promise, although in terms, to W., is not an assignment but a

promise to pay C., and must be regarded as directly to C. Held,

that C, and not W., is the original contracting party and the

proper person to sue, according to the law of New Hampshire.

Nevins vs. Rockingham Fire Ins. Co., 25 N. H., 22 ; Rollins vs. Colum

bian Fire Ins. Co., 25 N. H., 202; Folsom vs. Ins. Co., 30 N. H., 231 ;

Blanchard vs. Ins. Co., 33 N. H., 9 ; Barnes vs. Ins. Co., 45 N. H., 24 ;

Pierce vs. Ins. Co., 50 N. H., 297 ; Granger vs. Ins. Co., 5 Wend., 200 ;

Conover vs. Ins. Co., 3 Den., 254 ; Loring vs. Manf. Ins. Co., 8 Gray, 28 ;

May on Ins., sec. 172, 173 ; Dicey on Parties, 81 ; Chitty on Contracts, 62 ;

Crowe vs. Rogers, 1 Str., 592 ; Price vs. Easton, 4 B. <fe Ad., 434 ; Butter-

field vs. Hartshorn, 7 N. H., 351 : Dicey on Parties, 81-85, 117, 127, 136,

137 ; Lake on Contracts, 221, 313 ; Chitty on Con., 132 ; 2 Pars, on Notes

and Bills, 438 ; Drayton vs. Dale, 2 B. & C, 293 ; Big. on Est., 447 ; 1

Pars. Con., 467, 468 ; Carnegie vs. Morrison, 2 Met., 381 ; Brewer vs. Dyer,

7 Cush., 337 ; Met. Con., 205-211.

Held, that as the insurance exceeded the incumbrance, C. could

bring an action in his own name, as the agent of W., for the

surplus.

Paley on Agency, 362 ; Story on Agency, sec. 394 ; Barnes vs. Union

F. & Mar. Ins. Co., 45 N. H., 21, 28.

Chamberlain vs. N. H. Fire Ins. Co.

Rep'd Jourl, p. 649. N. H. 8. C.

AGENT.

§ 117. Fire.—Knowledge of.—The agent of the company un

dertook to procure the insurance and do everything that was

right, and had full knowledge of all the circumstances. Held,

that the company was estopped to deny the indorsement of prior
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insurance upon the policy, conformably to its conditions. Held,

that the neglect of the agent to indorse the required consent for

subsequent insurance, under the same circumstances, was evi

dence from which the jury might find that the company had

waived the condition requiring it. Held, that the company was

bound by the representations of the agent, although the property

was misdescribed in the application.

Clark vs. Ids. Co., 40 N. H., 333 ; Barnes vs. Ins. Co., 45 N. H., 23, 24 ;

Pierce vs. Ins. Co., 50 N. H., 297 ; Marshall vs. Ins. Co., 27 N. H., 164 ;

Campbell vs. Ins. Co., 37 N. H., 35.

Hadley vs. N. H. Ins. Co.

Rep'd Jottr'l, p. Ml. N. H. 8. C.

APPLICATION.

§ 118. Life.— Truth or Falsity of Answers in.—The policy

was issued " in consideration of the representations made to them

in the application," also upon the " express conditions and agree

ment—if any of the statements or declarations made in the ap

plication for this policy, upon the faith of which this policy is is

sued, shall be found in any respect untrue," the policy should be

void. The application agreed that it should be the basis of the

contract, and any willful, untrue, or fraudulent answers, or any

suppression of facts regarding health, should void the policy.

Held, that the answers in the application were representations,

not warranties, and if they were truthfully and honestly made the

policy was not avoided by the fact that some of them were in

point of fact erroneous or untrue.

Washington Life Ins. Co. vs. Schaible.

Rep'd Joar'l, p. 629. Pa. 8. C.

CANCELLATION.

§119. Fibe.— When Complete.—The insured on learning that

the M. Ins. Co. had suspended, surrendered his policy to the

agent, received the unexpired premium and took out a policy in

ariother company. Nothing more was heard of the first policy.

In an action on the second policy, field, that the first must be

considered canceled from the time of its surrender.

Hadley vs. N. H. Fire Ins. Co.

—I 117.
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DEVIATION. '

§ 120. Marine.—Return of Premium in.—Where equity de

clines to reform a contract to allow the use of two ports instead

of one, adjudging that there was a deviation, it will not decree

a return of the premium. The law annuls the contract as to the

future, and forfeits the premium. Here equity must follow the

law.

Hearne vs. JV. E. Mid. Mar. Ins. Co.

Bep'd Jour'l p. S82. U. 8. 8. C.

EQUITY.

§ 121. Marine.—Jurisdiction of.—Equity will reform a written

contract where the terms are contrary to the common intention

of the parties, and the parties will be placed as they would have

stood if the mistake had not occurred. Kerr on Fraud and Mis

take, pp. 419, 420. The party alleging mistake must show ex

actly what it is and what the correction must be.

Beaumont vs. Bramley, 1 T. & R., 41-50 ; Marquis of Breadalbane vs.

Marquis of Chandos, 3 M. & C., 711 ; Fowler vs. Fowler, 4 D. G. & Jones,

265 ; Sells vs. Sells, 1 Dr. & S., 42 ; Lloyd vs. Crocker, 19 Beav., 144.

The mistake must be mutual, not on one side.

Rook vs. Lord Kensington, 2 K . & J. , 753 ; Eaton vs. Bennet, 34 Bea-

van, 196 ; Mortimer vs. Shortall, 2 Dr. k War., 372 ; Sells vs. Sells, sup.

Where the minds of the parties have not met there is no con

tract, and hence none to be reformed.

Bentley vs. McKay, 31 L. J., Chy., 709 ; Baldwin et al. vs. Midleburger,

2 Hall, 176 ; Coles vs. Bowen, 10 Paige, 534 ; Caverley vs. Williams, 1 Ve-

sey, jr., 211.

This jurisdiction is applied, when necessary and proper, to the

reformation of insurance contracts.

Harris vs. Col. Co. Ins. Co., 18 Ohio R., 116 ; Fireman's Ins. Co. vs.

Powell, 13 B. Monroe, 311 ; Nat. Fire Ins. Co. vs. Crane, 16 Md., 260.

Hearne vs. N. E. Mut. Mar. Ins. Co.

—I 120.

MORTGAGEE.

§ 122. Fibe.—Right to Recover after Foreclosure.—The policy

was issued in the name of the owner, payable to the mortgagee
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to the extent of his interest. After the fire the foreclosure of

the mortgage was completed. Held, that the mortgagee had a

right to recover the amount remaining due on the mortgage, and

can maintain an action in his own name.

Hadky vs. N. H. Ins. C<>.

—§ 117

Notice.

§ 123. Marine.— What is Immediate.—The policy required im

mediate notice of the vacation of the premises. The tenant

moved out without the knowledge of the insured mortgagee.

The notice was given as soon as the occasion was found to exist,

which was several months later. Held, that immediate notice

means reasonable notice, and the notice was reasonable under

the circumstances.

Chamberlain vs. N. H. Ins. Co.

—% lie.

POLICY.

§ 124. Fire.—Not Voided by Vacation of the Premises in New '

Hampshire.—The policy provided that it should be void if the

premises were vacated without notice and permission indorsed.

The policy was taken out by C, the mortgagee, with consent of

W., the owner, insuring W. and payable to C. The premiums

were paid by C. The building was afterward vacated by W.,

who gave no notice, because ignorant of the condition. C. did

not notify because he was ignorant of the removal. The build

ing was not destroyed by any risk due to the non-occupation.

Held, that the failure to notify was a " mistake " within the pro

vision of the General Statutes of New Hampshire, ch. 157,

sec 2.

Cooley's Const. Lim., 285 ; Ogden vs. Saunders, 12 Wheat., 259 ; Baldwin

vs. Hale, 1 Black., 231 ; Sturgis vs. Crowningxhield, 4 Wheat., 199 ; Pot

ter's Dwarris on Statutes, etc., 475, 470.

But as the company might have refused the insurance or

charged a higher premium had they known the circumstances,

the amount of liability must be diminished as indicated by the

statute.

Cluimberlain vs. 2f. H. Ins. Co.

—I 116.
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RISK.

§ 125. Fire.—Notice of Alteration.—The policy provided that

in case of any change in the risk not made known to the com

pany and indorsed on the policy, it should be void. Also that

no agreement, unless so indorsed, should be deemed a waiver of

the conditions. The court found that steam power communi

cated from an engine placed in a separate building did not in

crease the risk. Held, that it was not necessary to indorse the

notice of the change on the policy.

Parker vs. Arctic Fire Ins. Co.

Rep'd Jour'l, p. 609. N. Y. C. A.

§ 126. Fire.—Increase of.—Plaintiff claiming for loss on a .

house as mortgagee, had, previous to the fire, purchased a mort

gage on the furniture, and, without the general owner's consent,

proceeded to exhibit it to parties desirous of purchasing, with

out the knowledge of the company. The court below instructed

that if this were done by an innocent mistake, plaintiff would be

protected by Gen. Stats, of N. H., ch., 157, sec. 2 ; but that the

increase of premium due to the increased risk should be deducted

from the amount of insurance. Held, that whether the statute

were rightly applied or not, the rule was erroneous. The true

rule would be to reduce the amount of insurance to the sum

which the premium would purchase at the advanced rate.

Hadley vs. iV. 11. Ins. Co.

-I 117.

REFORM OF POLICY.

§127. Marine.— Use of Two Ports instead of One-—Admissi

bility of Usage.—Application was made for insurance on a charter

" from Liverpool to Cuba, and load for Europe via Falmouth,"

etc. The company replied, " as requested we have entered

$5,000 on charter to port in Cuba, and thence to port of advice

and discharge in Europe." The vessel proceeded to a port of

discharge in Cuba, and thence to another port in Cuba, where

she loaded and was lost on her return voyage. Held, that the

correspondence constituted a preliminary agreement. The com

pany's answer was plain, and admitted of but one construction.
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It must be presumed that the insured read and understood it.

Therefore equity cannot reform the contract to allow the use of

two ports instead of one, on the ground of ambiguity. It was

claimed that the use of two ports was justified by an established

usage. Held, that it was not necessary that the usage should be

communicated to the insurers ; they are presumed to know it.

Noble vs. Kennedy, 2 Doug., 492 ; 1 Duer on Ins. and ciises there cited.

Usage is admissible to explain an ambiguity but never to con

tradict a plainly written contract.

Bracket vs. Roy. Ass. Co., 2 Cr. k J., 260 ; Crofts vs. Marshall, 7 C. & P.,

607 ; Philips vs. Briard, 1H.4 N., 21.

Parol evidence is inadmissible to vary the established legal

meaning of the written words, unless such meaning is inconsist

ent with the general terms of the contract or the extrinsic facts.

Wigram on Wills, 11-12 ; Yates vs. Pym, 6 Taunt., 446 ; Bracket vs. Roy.

Ass. Co., supra.

Parol evidence can never be received where inconsistent with

the contract.

Holding vs. Pigot, 7 Bingham, 465 ; Clarke vs. Roystone, 13 M. & W.,

752 ; Freeman vs. Loder, 11 A. & E., 589 ; Quincy vs. Dennis, 1 H. <fe N.,

216.

The apparent intention of the parties to be governed by what

is written is sufficient to establish this inconsistency.

Hutton vs. Warren, 1 M. & W., 447 : Clark vs. Roystone, supra.

The principle of the admissibility of such testimony is the

judgment of the court as to the meaning of the parties implied

and expressed by the language they employed.

1 Greenl. on Ev., j 295 a ; TJ. 8. vs. Babbit, 1 Black., 61.

Held, that the implied and expressed meaning in this case is

that but one port should be visited, and proof of usage is inad

missible. The case is one of deviation.

Hearne vs. N. E. Mul. Mar. Ins. Co.

—i 140.

WAIVER.

§ 128. Life.—Of Condition as to Residence.—The policy pro

vided that it should be void if the insured resided within certain

districts from the first of July to the first of November without
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a permit. A brother of the insured incidentally informed the

agent that he had removed withm the limits prior to the prohi

bited season, and in reply to the agent's statement that he should

have a permit, and intimation that he would charge mothing for

obtaining it, said that he would get him one if it did not cost

too much. A printed note on the face of the policy stated that

no agent had a right to waive its conditions. Held, that this

conversation could not be construed into a waiver of the condi

tion. Subsequent to the conversation, but prior to the first of

July, the agent wrote to insured acknowledging the receipt of the

renewal premium, and encouraging him to maintain his insurance.

Ilekl, that this was not a knowledge of the agent and waiver of

the condition which bound the company.

May on Ins. p. 404, \ 330 ; The cases of Bevin vs. Conn. Mut. Life, 22

Conn., 244 ; and Wirtz vs. Harvey, 27 Law & Eq. R., 140, distinguished.

Lorie vs. Conn. Mut. Life Inn. Co.

Rep'dJour'l, p. 632. v. S. C. C.
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COURT OF APPEALS OF MARYLAND.

April Term, 1875.

Appeal from the Court of Common Pleas, Baltimore.

THE KNICKERBOCKER LIFE INS. CO.

MAGDALENA PETERS*

The policy clause providing that it shall be void if the insured " shall die by his own

hand or act," is not vitiated by an unintentional or accidental taking of lifo.

Opinions are irreconcilably in conflict as to its true construction in other re

spects.

The court below instructed that self-destruction in a fit of insanity which over

powered the consciousness, reason and will, from a mere blind and uncontrol

lable impulse, or impelled by an insane impulse which the reason left to the in

sured did not enable him to resist, will not avoid the policy. It must be pre

sumed that he was not impelled by any such impulse in the absence of evidence

to the contrary, and such evidence must relate to the precise time of the occur

rence, if he was only subject to fits of insanity. It is not sufficient to prove mere

ly that the insured was insane at times ; he must be proved insane at the

precise time when the act was committed, and in the absence of such proof it

must be presumed that he was then sane, and they cannot draw an inference

that he was insane Irom the fact that he destroyed his own life.

* Opinion filed Juno 3d. To appear in vol. 42 lid. Reports.
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Meld, that these instructions stated the lnw more explicitly aud favorably for the

insurer than any American authority brought to the attention of the court, and

a finding of the jury that the insured killed himself in a fit of insanity, as stat

ed in these instructions, if supported by evidence, must be conclusive against

the insurer.

Judgment affirmed.

Marshall & Fisher,for Appellant.

3. Alex. Preston,for Appellee.

^ Miller, J.

The insurance company defends this action under the clause in the

policy which makes it void if the assured " shall die by his own hand

or act." It is now too well settled to admit of question that this

clause is not to be construed as comprehending every possible case in

which life is taken by the party's own act. For instance, all the

authorities concur in the view that an unintentional or accidental

taking of life is not within the meaning and intention of the clause.

Thus if by inadvertence or accident a party shoots himself with a gun

or pistol, or takes poison by mistake, or in a sudden frenzy or delu

sion tears a bandage from a wound and bleeds to death, in the literal

sense of the terms he dies by his own act; yet all the decisions agree

that a reasonable construction of the proviso, according to the plain

and obvious intention of the parties, would exclude such cases from

its operation. There is much conflict of judicial opinion as to what

in other respects is its true construction. The English courts have

determined that the clause includes all intentional acts of self destruc

tion, whether criminal or not, and that insanity, in order to prevent

the clause from operating, must have progressed so far, or be of such

a character, as to render the party unable to appreciate and under

stand the nature and physical consequences of the act he was com

mitting, aud that the question whether he was at that time in a state

of mind to be morally and legally responsible for his acts is immate

rial. Borradaile vs. Hunter, 5 M. & G., 639; Clift vs. Schwabe,3 M.,

G. & S., 437. The rejection of this latter consideration met, however,

with the strong dissent of some of the ablest of the English judges..

C. J. Tindall, C. B. Pollock and Cresswell and Wightman, JJ.,

held that looking at the words themselves, and the context and posi

tion in which they are found, a felonious killing of himself and no

other was intended to be excepted from the policy.

That was the construction placed by C. J. Tindal upon the pro

viso in Borradaile vs. Hunter, and the clause before us is equally

open to the same application of the maxim noscitur a sociis and to the
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same answer that was given to it by a majority of the court in that

case.

There is also a diversity of opinion upon the same subject in this

country. In Dean vs. American Mutual Life Insurance Company,

4 Allen, 96, the court, in a very elaborate opinion by C. J. Bigelow,

which is generally considered as adopting and following Borradaile

vs. Hunter, use this language, "If the death was caused by accident,

by superior and overwhelming force, in the madness of delirium or

under any circumstances from which it may be fairly inferred that

the act of self destruction was not the result of the will or intention

of the party adapting the means to the end, and contemplating the

physical nature and effects of the act, then it may be justly held to be

a loss not excepted within the meaning of the proviso. A party can

not be said to die by his own hand, in the sense in which these words

are used in the policy, whose self destruction does not proceed from

the exercise of an act of volition, but is the result of a blind impulse,

of mistake, or accident, or of other circumstances over which the will

can exercise no control. And in the more recent case of Cooper vs.

Massachusetts Insurance- Company, 102 Mass., 227, the same court

declares that this limitation is in substance the same as that which

the English cases have adopted. In Eastabrook vs. Union Mutual

Life Insurance Company, 54 Maine, 224, the judge at the trial in

structed the jury that if the insured was governed by irresistible or

blind impulse in committing the act of suicide, the plaintiff could

recover, and the jury found specially that the self destruction was

the result of a blind and irresistible impulse over which the will had

no control, and was not an act of volition. The court, in a well rea

soned opinion by Chief Justice Appleton, after concurring in the

construction of the clause and views expressed by Chief Justice Tin-

dal in Borradaile vs. Hunter, add: But whether"these views are cor

rect or not, the defendants had the benefit of instructions in entire

conformity with the law as stated by the Supreme Court of Massachu

setts in Dean vs. American Mutual Insurance Company, and the jury

have found the facts such as in accordance with the law of that case

would justify their verdict. The Court of Appeals of New York, in

Van Zandt vs. Mutual Benefit Life Insurance Company, 55 N. Y.

Rep., 169, (3 Insurance Law Journal, 208,) admit the clause would

not apply if the party committed the act under the influence of some

• insane impulse which he could not resist; but insist that no court has

gone so far as to adjudicate that the mere want of capacity to appre-j

ciate the moral wrong involved in the act, where it was voluntary
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and intentional, unaccompanied by any want of appreciation of its

physical nature and consequences, or by any insane impulse, or want

of power or will' or self control, is sufficient to take the case out of the

proviso; that the prevailing opinion in Breasted vs. The Farmers'

Loan and Trust Company, 4 Selden, 299, did not undertake to over

rule- Borradaile vs. Hunter, and Clift vs. Schwabe; and that in Life

Insurance Company vs. Terry, 16 Wallace, 580, the question of the

capacity of the deceased to appreciate the moral character of the act

was not involved, and all that is said on that subject in the opinion is

obiter. Whether this be a just criticism upon the judgment of the Su

preme Court, or whether—if that high tribunal did definitely adjudi

cate in the case referred to, that inability to appreciate the moral

character of the act, or to distinguish between right and wrong, pre

vents the operation of the clause—such be its just and true construc

tion, are questions upon which we express no opinion, because in our

judgment the case before us falls clearly within the line of adjudica

tions which have adopted and followed the law of the English cases.

The act of self destruction in this case was by hanging, and in

granting the plaintiff's two prayers the court instructed the jury that

the clause in question would not prevent a recovery if they found

from the evidence, first, that the deceased killed himself in a fit of

insanity which overpowered his consciousness, reason and will, and

thus acted from a mere blind and uncontrollable impulse, or second,

that he killed himself in a fit of insanity impelled by an insane im

pulse he could not resist. They were also further instructed, at the

instance of the company, and by the court in modifying one of the

defendant's prayers,' first, that if they found the deceased destroyed

his own life, then they should find for the defendant, unless they

believe from the evidence that he was at the time of such self destruc

tion impelled thereto by insane impulse which the reason left him

did not enable him to resist, and the presumption is that he was not

impelled thereto by any such impulse, in the absence of evidence to

the contrary, and such evidence must relate to the precise time of the

occurrence if he was only subject to fits of insanity. Second, that

after they are satisfied he died by his own hand, it becomes incumbent

on the plaintiff on her part to offer proof sufficient to prevent <he

operation of the clause, and she does not comply with such exigency

by proof merely that he was insane at times; she must prove that he

was insane when the act was committed, and in the absence of proof

of his condition at the precise time when the act was committed they
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must presume he was then sane, and they cannot draw an inference

that he was insane from the fact that he destroyed his own life.

These instructions state the law more explicitly and more favorably

for the insurer than is found in any of the American authorities to

which we have referred or to which our attention has been called in

argument. They exclude altogether the idea of any exercise of voli

tion in the commission of the act, and the power to refrain from do

ing it. If a man's consciousness, reason and will are overpowered,

and he is impelled to the act by an insane impulse which he cannot,

or which the reason he has left does not enable him to resist, how

can it be any more justly said that the resulting death was by " his

own hand or act," than if he had killed himself by accident or mis

take ? Were it possible for one in that condition, and acting under

such an impulse, to possess sufficient power of mind and reason to

understand the physical nature and consequences of the act, and to

have a purpose to cause his own death, still, as he is deprived of all

power of resistance he does the act involuntarily, and it is impossible

to call it " his voluntary and willful act." In our opinion the instruc

tions given cover this part of the case and state the law most favor

ably for the defense. There was consequently no error in the rejec

tion of the appellant's other prayers on the same subject.

But special exception was taken to the plaintiff's prayers, upon the

ground that there was no evidence to sustain them, and substantially

the same question is presented in some of the defendant's rejected

prayers. We have carefully examined the testimony in the record on

this subject, and are unable to say (as we must to sustain this objec

tion) there was no evidence legally sufficient to authorize a jury to

infer and find that the deceased killed himself in a fit of insanity, as

stated in these instructions.

Judgment affirmed.
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SUPREME COURT OF INDIANA.

Novkmbeb Term, 1874.

Appealfrom the Floyd Circuit Court.

T

e

THE MUTUAL BENEFIT LIFE INS. CO.

vs.

EMELINE J. CANNON*

In a unit for recovery on n life policy it was sufficient to set forth in the complaint

the amount of premium paid down, and annually thereafter, as the considera

tion substantially in the words of the policy. It was not necessary to set forth

the accruing obligations.

The declaration of the beneficiary to the company that the truthfulness etc. of the

answers of the insu. ed should form the basis of the contract, did not need to

be set forth in the complaint; it was not the foundation ofthe action.

Where two paragraphs of the answer were essentially the same, and allowed the

introduction of the same evidence, to strike out one was not error.

Where the application of the beneficiary made the truth etc. of the insured's an

swers the basis of the contract, it was not error to strike out an interroga

tory in the answer to the complaint intended to elicit only the beneficiary's

knowledge of the truth or untruth of insured's answers. Such knowledge was

immaterial.

To an interrogatory to be answered along with their general verdict, whether or not

the doctors examined the urine and found fibrinous casts, the jury answered,

" the weight of the evidence justified the jury in answering No."

Held, that there was no error in refusing to require a fuller answer.

To the question, whether or not insured had disease of kidneys for which he re

ceived medical {treatment within a certain time, the jury replied, "He may

have received medical treatment for that disease; but if he did,we believe he re

ceived treatment for a disease he did not have."

Held, that this answer was sufficient.

Where the main question concerned the bodily health of the insured, involving a

question difficult to decide, and the contradictory evidence of experts, a finding

that is in serious conflict with some parts of the evidence will not call for a new

trial where the verdict is not so groundless as to startle the sense of justice.

Any variance between any pleading and copy of a written instrument filed, as to

matter of description, or legal effect, may be amended at any time as ofcourse

before judgment, without a continuance.

The report of a physician adopted by both parties as examiner, though not the

* Decision rendered January 12, 1875.
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regular examiner of the company, was proper rebutting evidence against the

company.

The introduction of a conversation between the agents of the company on the sub

ject in controversy and within the scope of their agency, by the claimant, was

not error.

General instructions of a company to its agents not binding on the claimant are

not evidence for the jury.

It was not error to refose to submit questions to the jury whose decisions either

way would not control the general verdict.

The answers were warranties. The insured, in answer to the question whether he

had had dropsy or disease of the kidneys within ten years, said No. To the ques

tion whether he had any sickness within the last ten [years, answered "Erysi

pelas in 1863; severe cold this spring." The court instructed that the first an

swer was a warranty, and if untrue they must find for the company, but refused

to instruct that if insured had been sick with dropsy, or disease of the kidneys,

or dyspepsia, or disease of the lungs, they must find for the company.

Held, that there was no error; the instructions covered those asked for concerning

the first two diseases, while the insured does not warrant that he had not been

sick with the two last.

Judgment affirmed.

Geo. V. Howk, John H. Stotsenbury, Thomas M. Brouse, for Appel

lant.

J. S. Davis, and A. Dowliko, for Appellee.

Biddle, J.

Emeline J. Cannon, on the first day of July, 1868, being desirous

of effecting an insurance on the life of her husband, John R. Cannon,

for her own benefit, made a " declaration " accordingly to the Mutual

Benefit Life Insurance Company, agreeing therein that the answers

of said John R. Cannon, and those of his physician and friend, should

be the basis of the contract between herself and the company, and

that if any untrue or fraudulent allegation was contained in those

answers, or in her " declaration," all moneys which were paid to said

company on account of assurance made in consequence thereof, should

be forfeited for the benefit of the company. The questions (among

others) put by the company to John R. Cannon, and the answers

thereto, were as follows :

Question 10.—Has the party had since childhood, disease of the

heart, rupture, fits, dropsy, liver complaint, bilious colic, rheuma

tism, gout, habitual cough, bronchitis, asthma, spitting of blood,

consumption, paralysis, apoplexy, insanity, fistula, ulcers, or disease

of the kidneys or bladder, and which ? Answer. No.

Question 11.—Has the party had any sickness within the last ten

years? if so, what ? Answer. Erysipelas, in 1863; severe cold this

spring ?
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Question 12.—Has the party now any disease or disorder ? if so,

what? No.

Question 15.—Has any company declined to insure the party 1 if so,

what company, when, and for what reason ? Answer. No.

The question (among others) put to Peleg M. Wilcox, the examin

ing physician, concerning John R. Cannon's condition, and the an

swer to it, was as follows:

Question 4.—Has he at any time had ajpoplexy, insanity, rheuma

tism, gout, dropsy, bilious colic, palsy, symptoms of disease of the heart,

liver or kidneys, aneurism, rupture, spitting of blood, asthma, chronic

cough, affection of the lungs, or other viscera, varicose, or other ulcers

or any organic disease ? Answer. No.

These were the only questions and answers put specially in issue'

The pleadings were as follows:

Complaint.—Demurrer to complaint for want of sufficient facts.

Overruled. Exceptions.

Answer. —1. General denial.

2. That Eineline J. Cannon applied to the company to obtain

a policy on the life of John R. Cannon; that she made her "declara

tion" accordingly, and answered certain questions therein; that

John R. Cannon made answer to questions 10, 11, 12 and 15, as

above; that Peleg M. Wilcox, the examining physician, made answer

to question 4, as above; that George H. Deval, the friend of John R.

Cannon, made answer to certain questions; that it was agreed that said

■'declaration," questions and answers should be the basis of the con

tract of insurance; that the principal officer of said company is in the

city of Newark and State of New Jersey; that the company relied on

said statements and answers as the basis and warranties of said con

tract; that the answers of John R. Cannon to questions 10, 11, 12 and

15, were untrue; that the answer of Peleg M. Wilcox to question 4

was untrue, stating wherein ;—all of which is formally alleged with

proper negations.

3. Similar to 2, except that it omits question' 15, and Cannon's an

swer thereto, and question 4, with Wilcox's answer, and alleges that

Cannon well knew that his answer to questions 10, 11 and 12 were

false.

. 4. Substantially the same as the 3d, with the allegations that the an

swers to questions 10, 11 and 12 were false and fraudulent, by which

the appellant was deceived. With the fourth paragraph there was

also filed an interrogatory, which paragraph and the interrogatory

on motion and over objection were stricken out by the court. Excep
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tions. Replies and denial were filed to the second and third paragraphs

of answer. Upon these issues the cause was tried by a jury. Gene

ral verdict for appellee $10,627.60, and answers to special interroga

tories 3 and 5. Motion by appellant for fuller answers to interroga

tories 3 and 5. Objection; overruled; exception. Motion for new

trial; overruled. Motion in arrest of judgment; overruled; exceptions.

Judgment on the verdict. Appeal.

The errors assigned are:

1. Overruling appellant's motion to have the complaint made more

specific.

2. Overruling the demurrer to complaint.

3. Striking out the fourth paragraph of answer.

4. Striking out the interrogatory filed with the fourth paragraph

of answer.

5. Refusing to require the jury to more fully answer interrogatories

3 and 5 propounded to them.

6. Overruling the motion for a new trial.

In support of the first assigned error it is insisted that the considera

tion for the policy is not sufficiently set forth in the complaint.

The language is, " in consideration of the sum of three hundred and

eighty-seven dollars in money then and there paid to her, and a like

amount to be paid to her annually on the 1st day of July, in every

year," etc. This is substantially in the words of the policy, and is

sufficient. It was not necessary to set out the accruing obligations, if any

such were separately given. It is also insisted that the " declaration"

of Emeline T. Cannon, made to procure the policy, should have been

set forth in the complaint. This paper was not the foundation of the

action, and therefore need not to have been made an exhibit. The

Commonwealth Insurance Company vs. Monninger, 25 Ind. R., 352.

In support of the second error alleged by the appellant, it is insist

ed that the appellee's " declaration " was a part of the contract, and

therefore should have been alleged in the complaint. Let it be con

sidered a part of the contract, it was not a part which the appellee

was bound to aver in her complaint. It belongs rather to the defense.

The paper was the obligation of the appellee and belongs properly

to the appellant.

The " declaration " might be useful as an instrument of evidence,

but it was not necessary to make it a part of the complaint. It is

further shown that the copy of the policy made an exhibit in the com

plaint was neither signed nor countersigned. Assuming this to be a

fatal defect at the time, it was afterward healed by amending the
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exhibit on trial according to the original policy. There is no error

in overruling the demurrer to the complaint. Striking out the fourth

paragraph of the appellant's answer is insisted on as the third error.

We can discover no substantial difference between the third and

fourth paragraphs of the answer. It was therefore no error to strike

out the fourth. The same evidence could have been introduced un

der either. Nor was it error, as is insisted by the fourth assignment,

to strike out the interrogatory put to the appellee, and filed with the

fourth paragraph of answer.

The interrogatory was in these words :

" At the time of making application for insurance with the defen

dant upon the life of said John It. Cannon, and at the time when the

said John R. Cannon signed the answers to interrogatories w7hieh ap

pear in Exhibit " B," did you not know that the said John R. Cannon

had been, within six months before that time, affected with a disease

of the kidneys which required and received medical treatment '?"

This interrogatory is not adapted to seek the truth or untruth of

John R. Cannon's answers made to the appellant. It could elicit

only the appellee's knowledge of the truth or untruth of said answers.

As we hold the answers of John R. Cannon to be warranties to the

appellant of the facts therein stated, the appellee's knowledge of their

truth or untruth is immaterial. Kaeriier vs. Baldwin, 39 Ind. R.,

474; Cacks vs. Izard, 4 Am. Law Times R., 68.

The court was right, therefore, in rejecting the interrogatory as

being irrelevant to any issue formed by the pleadings.

Th'e fifth assigned error is refusing to require the jury to more

fully answer the third and fifth interrogatories propounded to them

to be answered with their general verdict. The third interrogatory

is in these words :

"Did or did not Doctors Lewis and Coleman Rodgers, on May 16,

1868, examine the urine of said John R. Cannon, and find it loaded

with albumen and containing fibrinous casts?"

The answer to which is in these words :

"The weight of the evidence justifies the jury in answering No."

It was the duty of the jury to answer the question according to the

weight of evidence, and they say that the weight of the evidence justi

fies them in answering No. Wo can see no objection to the form of

this answer.

The fifth question, with its answer, was as follows :

Question. Within a year prior to July 1st," 1868, did or did not the

said John R. Cannon have a disease of the kidneys, for which within
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that period ho received medical treatment?" Answer. "He may

have received medical treatment for that disease, but we believe if he

did he received treatment for a disease he did not have."

This answer is neither elegantly nor tersely expressed, but we think

it is equivalent to saying: We believe he did not receive such treat

ment for a disease of the kidneys.

Though the answer is informal we think it is substantially good.

Overruling the motion for a new trial is assigned as the 6th error.

It is urged that the verdict is not supported by the evidence. It must

be confessed that some parts of it are in serious conflict, yet there is

much that harmonizes. The main question was the bodily health and

condition of John K. Cannon ; a very difficult question—one that often

baffles the widest experience and the highest attainments of science.

Learned doctors disagreed. It is not surprising, then, that there is

room for fair differences of opinion in the most candid minds. This

degree of uncertainty is not sufficient to disturb the findings. The

verdict is not so groundless as to startle the sense of justice. Several

other points are made under this assignment of errors.

It is contended that the court below erred in permitting the appellee,

upon the trial, to amend Exhibit " A " so as to conform with the pol

icy. This point was noticed incidentally in ruling upon the demurrer

to the complaint. 'We think there is no error here. The appellant

cannot complain of surprise. She could have had inspection of the

original policy, before pleading or trial at any time. "Any variance

between any pleading and copy of a written instrument filed as to

matter of description, or legal effect, may be amended at any time

as of course before judgment without causing a continuance." 2 G.

& H., pp. 104, § 78. Maxwell vs. Day, 45 Ind. R.

Refusing to allow the appellant to prove the locality of her princi

pal office, and whence her policies issued. This is claimed to be

error, but we do not see the validity of the point. Nor was there

error in permitting the appellee to read to the jury as evidence the

report of Dr. Andrew Neat, over the appellant's objection. Although

Dr. Neat was not the regular examining physician of the company,

yet there was evidence teuding to show that he was adopted by both

parties as the examining physician in this case; and wo think it was

proper rebutting evidence.

There was no error in permitting the appellee to introduce a certain

conversation between the appellant's agents. It was about the sub

ject matter in controversy, and there is strong evidence tending to

show that it was within the scope of their agency. Nor was there
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any error in refusing to allow the appellant to rebut a conversation

testified to by Andrew Neat. The conversation itself was rebutting

evidence.

The general instructions of the appellant given to her agents are

not binding on the apellee. There was therefore no error in refusing

them to go to the jury.

It is insisted that striking out interrogations 1, 2, 4 and 6, pro

pounded to the jury, over the appellant's objections, was error.

The questions are in the following words:

1. Did or did not John R. Cannon, the party upon whose life the

risk was taken by policy 52,503, sued on in this action , within three

months prior to July 1st, 1868, consult Dr. Lewis Rodgers and Dr.

Coleman Rodgers of Louisville, Kentucky, as to his, said Cannon's,

health?

2. Was such conversation had and at what particular time ?

4. Was or was not the said John R. Cannon informed by said Dr.

Lewis Rodgers, or by said Dr. Coleman Rodgers, on May 16th, 1868,

after an examination of the said Cannon's urine, that he had a disease

of the kidneys ?

6. Did or did not the said John R. Cannon, in the winter of 1867

and 1868, and in the spring of 1868, complain in the presence of Mrs.

Angeline Rodgers, wife of John D. Rodgers, or in the presence of John

D. Rodgers, that he had a very severe pain in his head, and that he

had disease of the kidneys, and that his kidneys were affected ?

These interrogations do not present questions vital to the overthrow

or establishment of a general verdict. They could decide only as to

certain parts of evidence. Their decision either way would not con

trol a general verdict. There was no error in this ruling.

Under this assignment of error it is insisted' that the refusal of the

court to give the following instructions to the jury was error:

2d Instruction. If you shall find from the proof that the answer of

the said John R. Cannon, to the 11th interrogatory propounded to

him in exhibit " B," was untrue in this, that within ten years before

the 1st day of July, 1868, the said John R. Cannon had been sick with

a disease of the kidneys, or with a disease of the lungs, then you must

find for the defendant.

5th Instruction. If you shall find in this case that the said John

R. Cannon, within ten years before the 1st day of July, 1868, had had

dropsy, or any disease of the kidneys, or had been sick within that

time with dropsy, dyspepsia, a disease of the kidneys, or any affectiou

of the lungs, then you must find for the defendant, and it will not be
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material for you to consider whether John R. Cannon in fact died

from any of the diseases named in this instruction or from some other

cause.

The appellant insists that these instructions are particularly appli

cable to question 11, and the answer.

It will be seen that question 10 includes dropsy and disease of the

kidneys, two of the diseases contemplated in the instructions refused.

The court instructed the jury in reference to question 10 and the

answer to it, that they constituted a warranty of the contract of insur

ance, and that if the jury found the said answer untrue, then they

must find for the defendant. This instruction covers the same ground

as to the dropsy and disease of the kidneys, as that asked for in the

insh'uctions refused. John R. Cannon nowhere warrants, and no

where says that he has not been sick with the dyspepsia or disease of

the lungs within the last ten years. The effect of the instructions re

fused, if given, would have been to tell the jury that if John R. Cannon

had been sick with the dyspepsia or disease of the lungs, however

slight or temporary the attack might have been, within ten years, then

they must find for the defendant. This would have been wrong. The

instructions were rightly refused.

The other points made under the 6th assignment of errors have been

adversely noticed.

The 7th and only remaining error assigned is overruling the mo

tion in arrest of judgment. 'We have held the complaint to be good.

The appellant has shown us no ground in support of this assignment,

and we have been unable to find any in the record.

For the general principles decided in this case see the Dayton In

surance Co. vs. Kelly, 24 Ohio State R., 345. i

The evidence is all before us. We can find no error in fact. There

is no error in law.

The judgment is affirmed with costs.
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SUPREME COURT OF THE UNITED STATES.

October Term, 1874.

GEORGE HEARNE

us.

NEW ENGLAND ^MUTUAL MARINE INS. CO.

Equity jurisdiction will be applied to reform a written contract containing or omit

ting stipulations contrary to the common intentions of the parties. But the

mistake must be mutual, and the minds of the parties must have met. This

jurisdiction is applied, where proper, to insurance contracts.

Application was made for insurance on a charter "from Liverpool to Cuba and

load for Europe, via Falmouth," etc. The company replied, "As requested

we have entered $5,000 on charter to port in Cuba, and thence to port of advice

and discharge in Europe." The vessel proceeded from Liverpool to a port of

discharge in Cuba, and thence to another port in Cuba where she loaded, and

was lost on her return voyage. It was claimed that the use of two ports was

justified by a well-established usage.

Held, that the language of the answer to the application was plain and admitted

but one interpretation. The insured must be presumed to have understood it

and therefore equity cannot reform on account of ambiguity.

Held, that usage is not admissible to contradict what is plain in a written contract

and alter the evident meaning of the parties in the language used.

Held, that the case is one of deviation, where the law annuls the contract as to the

future, and forfeits the premium, and equity must here follow the law.

Decree of the Circuit Court affirmed. ,

SWAYNE, J.

This is an appeal in equity from the decree of the Circuit Court of

the United States for the district of Massachusetts.

The bill was filed by the appellant to reform a contract of insurance.

He claims that the policy as made out does not conform to the agree

ment of the parties—-supplementing that agreement with the usage or

custom which he insists entered into and formed a part of it.



1875.'] Hearne vs. New Emjlnnd Mut. Marine Ins. Co. 583

On the 7th of May, 1866, lie made his application by letter k> the

company for insurance. He said: " The bark Maria Henry is charter

ed to go from Liverpool to Cuba and load for Europe, via Falmouth

for orders where to discharge. Please insure $5,000 on this charter

valued at §16,000, provided you will not charge over four per cent,

premium." On the ninth of that month the company through its

president replied: "Your favor of the 7th is at hand. As requested

we have entered $5,000 on charter of bark Maria Henry, Liverpool to

port in Cuba, and thence to port of advice and discharge in Europe,

at four per cent."

The policy was made out the same day and described the voyage as

follows: "At and from Liverpool to port in Cuba, and at and thence

to port of advice and discharge in Europe." Thereafter the policy

was delivered to the assured and received without objection. The

vessel was loaded with coal at Liverpool and proceeded thence to St.

Iago de Cuba. There she discharged her outward cargo. She went

thence to Mauzanillo, another port in Cuba, where she took on board

a cargo of native woods. On the 7th of September, 1806, she sailed

thence for Europe, intending to go by Falmouth for orders. Upon

the 10th of that month, on her homeward voyage, she was lost by per

ils of the sea. Due notice was given of the loss, and it is admitted to

have occurred as alleged in the bill. The.compauy refused to pay, up

on the ground that the voyage from St. Iago de Cuba to Manzanillo

was a deviation from the voyage described in the policy, and therefore

put an end to the liability of the assured.

On the seventh of December, 1868, two years after the loss occurred,

Hearne brought an action at law against the company. The court

held that he was not entitled to recover, by reason of the deviation

before stated. He failed in the suit. On the 16th of January, 1871,

he filed this bill, and prayed therein to have the contract reformed so

as to cover the elongated voyage from St. Iago to Mauzanillo.

The reformation of written contracts for fraud or mistake is an or

dinary head of equity jurisdiction. The rules which govern the exer

cise of this power are founded in good sense and are well settled.

Where the agreement, as reduced to writing, omits or contains terms

or stipulations contrary to the common intention of the parties, the

instrument will be corrected so as to make it conform to their real

intent.

The parties will be placed as they would have stood if the mistake

had not occurred. Kerr on Fraud and Mistake, pp. 41!), 420.

The party alleging the mistake must show exactly in what it con
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sis.ts, and the correction that should be made. The evidence must be

such as to leave no reasonable doubt upon the mind of the court as to

either of these points. Beaumont vs. Bramley, 1 T. &R., 41-50; Mar

quis .of Breadalbane vs. Marquis of Chandos, 2 M. & C, 711; Fowler

vs. Fowler, 4 D. G. & Jones, 265; Sels vs. Sels, 1 Dr. & S., 42; Loyd

vs. Crocker, 19 Beav., 144. The mistake must be mutual and common

to both parties to the instrument. It must appear that both have

done what neither intended. Rook vs. Lord Kensington, 2 EL & J. ,

753; Eaton vs. Bennet, 34 Beavan, 196. A mistake on one side may

be ground for rescinding, but not for reforming a contract. Morti

mer vs. Shortall, 2 Dr. & War., 372; Sels vs. Sels, supra.

Where the minds of the parties have not met, there is no contract,

and hence none to be rectified. Bentley vs. McKay, 31 L. J. Chy, 709;

Baldwin et al. vs. Midleburger, 2 Hall, 176; Coles vs. Coweu, 10 Paige

534; Calverley vs. Williams, 1 Vesey Jr.,,211.

This jurisdiction is applied where necessary and proper to the re

formation of contracts of insurance. Harris vs. Col. Co. Ins. Co., 18

Ohio R., 116; Fireman's Ins. Co. vs. Powell, 13 B. Monroe, 311; Nat.

Fire Ins. Co. vs. Crane, 16 Md., 260.

Here the application was to insure on a charter, " from Liverpool

to Cuba, and load for Europe, via Falmouth," etc. This was indefin

ite as to Cuba, and may have, been regarded by the company as am

biguous. The answer was: " as requested, we have entered $5,000 on

charter to port in Cuba, and thence to port of advice and dis

charge in Europe." This answer shows clearly two things: (1.) How

the company understood the proposition. (2.) That they agreed to

insure according to that understanding, and not otherwise.

There was no mistake or misappreheusion on their part. The cir

cumstances show there could be none.

The correspondence between the parties constituted a preliminary

agreement. The answer to Hearne's proposal was plain and expli

cit. It admitted of but one construction. He was bound carefully

to read it, and it is to be presumed he did so. In that event there

was as little room for misapprehension on his part as on the part of

the company. Such a result was hardly possiblet There is nothiug in

the evidence which tends to show that any occurred. The inference of

full and correct knowledge is inevitable. It is as satisfactory to the

judicial mind as direct evidence to the same effect would be.

So far, the complainant's case is as weak in equity as it was at law.

But it is said there was a usage that vessels going to Cuba might visit

at least two ports—one for discharge and the other for reloading. It
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is insisted that this usage authorized the voyage to Manzanillo; that

the voyage was not a deviation ; that it in no wise affected the liability

of the company in equity; and that hence the contract of the parties

in this particular should be reformed accordingly.

It is not necessary that the usage relied upon in cases like this

should have been communicated or known to the assurers. Lord

Mansfield said: " Every underwriter is presumed to be acquainted

with the practice of the trade he insures, and if he does not know it

he ought to inform himself." Noble vs. Kennedy, 2 Doug., 492; see

also 1 Duer on Ins. and the cases there cited.

. Usage is admissible to explain an ambiguity, but it is never received

to contradict wha£ is plain in a written contract. Bracket vs. Roy,

Ex. Ass. Co., 2 Cr. & J., 250; Crofts vs. Marshall, 7 C. & P., 607;

Philips vs. Briard, 1 H. & M., 21. If the words employed have an

established legal meaning, parol evidence that the parties intended- to

use them in a different sense will be rejected, unless if, interpreted

according to their legal acceptation, they would be insensible with

reference to the context or the extrinsic facts. Wigram on Wills,

11-12. If no such consequence is involved, proof of usage is wholly

inadmissible to contradict or in any wise to vary their effect. Yates

' vs. Pym, 6 Taunt., 446; Bracket vs. Roy. Ex. Ass. Co., supra.

In no case can it be received where it is inconsistent with, or repug

nant to, the contract. Otherwise it would not explain, but contradict

and change the contract which the parties have made—substituting

for it another and different one, which they did not make. Holding

vs. Pigot, 7 Bingham, 465; Clarke vs. Roystone, 13 M. & W., 752;

Treeman vs. Loder, 11 A. & E. , 589; Muncey vs. Dennis, 1 H. & N.,

216. To establish such inconsistency it is not necessary that it should

be excluded in express terms. It is sufficient if it appear that the par

ties intended to be governed by what is written and not by anything

else. Hutton vs. Warren, 1 M. & W., 477; Clarke vs. Roystone supra.

The principle of the admission of such testimony is, that the court

may be placed, in regard to the surrounding circumstances, as near

ly as possible' in the situation of the parties—the question being, what

did they mean by the language they employed? 1 Greenl. on Ev.,

§ 295a. What is implied is as effectual as what is expressed. U. S.

vs. Babbit, 1 Black, 61. The expression and the implication in this

case are equally clear. It is expressed that the vessel should proceed

to a port in Cuba, and thence to Europe. It is implied that she

should visit no other port- in Cubn. Expressumfacit tacituvi censure.

Under the^e circumstances, usage can have no application, and proof
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of its existence is inadmissible. But the usage relied upon is not

sustained by the evidence.

It appears that a large proportion of the vessels, perhaps four fifths

which go laden' with coal to Cuba, take on their return cargo else

where on the island than at the port of discharge. A few use the

same port for both purposes. But the proof is also that the contract

in all such cases is expressed according to the intent. There is no

proof that where the policy is upon a voyage to one port and back,

the vessel may proceed to another port before her return, and that by

usage or otherwise, the latter voyage as well as the former shall be

deemed to be within the policy.

Viewing the case in this aspect, we find nothing that would warrant

the interposition of a court of equity.

We are asked, if we decline to reform the contract, to decree the

return of the premium. This we cannot do. We regard the case as

one of mere deviation. It is essentially of that character. In that

class of cases, the law annuls the contract as to the future, and forfeits

the premium to the underwriter. Here equity must follow the law.

We cannot apply a different rule.

The decree of the Circuit Court affirmed.

SUPREME COURT—DISTRICT OF COLUMBIA.

MARTHA J. DAY, Plaintiff,

vs.

THE MUTUAL BENEFIT LIFE INS. CO.*

Where the proofs of death furnished to the company included an affidavit from

the physician, which, if true, tended to show that the policy had been reinstat

ed under misrepresentations by the insured, Held, that the wife of insured, who

was the plaintiff, was not absolutely concluded by such affidavit, which was

not required by the terms of the policy and which she might not have seen.

The insured, on applying for u reinstatement of the policy, fnrnished certificates of

his health and paid the premium.

* See 3 Ins, Law Journal, p. 253.
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Held, that he was not obliged to inform the company of any subsequent change in

his health prior to the delivery of his renewal receipt, two weeks later.

A. G. Riddle, and Francis Miller, for Plaintiff'.

Edwin L. Stanton, for Defendants.

MacArthur, J.

This is an action to recover $5,000, the amount of a policy npon the

life of Richard B. Day, the plaintiff's husband. At the close of the

plaintiff's testimony, the counsel for defendant prayed the court to

instruct the jury that on the evidence the plaintiff was not entitled to

recover; but the court refused so to instruct the jury, and to this rul

ing the defendant alleged its first exception. This instruction was

asked because the preliminary proofs furnished to the company of

the death of said Day embraced an affidavit of one Dr. White, who

stated, among other things, that the deceased had been sick five

months, and that he died on the 22d of January, 1871, of pulmonary

consumption, which, if true, would have a tendency to show that at

the time the policy was reinstated, Day was suffering from the disease

that caused his death.

To make this point clear, it is necessary to understand that at the

trial before the chief justice the plaintiff put in evidence the affida

vits of herself and of several other persons which defendant produced

and admitted were furnished to the company for the purpose of show

ing due notice and proof of the death of her husband to it. These

affidavits were on the same paper that had been provided in blank

form by the defendant's agent, and were all offered except' the one

made by Dr. White; but the court required that the same preliminary

proofs of death should be put in evidence as an entirety, which was

accordingly done. Now the counsel of the plaintiff contended that

the statement made by Dr. White conclusively showed that Day had

untruly represented the condition of his health when the policy was

reinstated; but this was one of the defenses relied upon to defeat the

action, and the burden of proving it was upon the company. In that

stage of the case, the defendant could ask for no more than that the

case should be submitted to the jury, and not that it should, in effect

be withdrawn from it. If the testimony had been closed on both sides,

the defendant might have a right to rely upon the statement of Dr.

White as an admission by the plaintiff if it had been furnished by her,

and she was aware of its contents. The proof of death was ample with

out it and this particular statement was brought into evidence at the re
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quest of the defendant, and against the objection of the plaintiff. It

was not required by the policy, nor are the circumstances or causes of

death necessary to be stated under any of its provisions. It did not

appear that the plaintiffhad ever seen it. There might be a presump

tion to that effect from the circumstances that it accompanied the

other proofs, but that was a matter for the consideration of the jury.

In view of all this, we think the court belowVas right in holding that

the plaintiff was not absolutely concluded by the statement of another

party as to the cause of her husband's death, and therefore the prayer

was properly overruled. Cluff vs. Ins. Co., 13 Allen, 308; S. C, 1

Big., 215.

After the testimony was closed, defendant asked the court to in

struct the jury, that if the said Day had any derangenlent of health

between October 1st and October 14th, 1870, and concealed that fact

from the company, the plaintiff could not recover. It appears that the

premium upon the policy was not paid on the 16th July, 1870, when it

was due, and that on the 1st of October following, Day applied to the

defendant's agent, in this city, to have it reinstated, that he then paid

the premium and also furnished his own certificate that he was in

sound health, and these, together with the certificate of the examining

physician of the company, to that effect, were forwarded to its prin

cipal office m Newark.

The renewal receipt was delivered on the 14th. Now the instruction

asked for, proceeds upon the assumption that Day was under obliga

tion to furnis'h the company with further statements of any variation

in his physical condition intermediate these two dates. But there was

no rule of the defendant requiring such additional statements. Day

had complied with every condition in regard to the renewal of a

lapsed policy, and no further representations were required or con

templated. Whether the contract took effect only from the time of

delivery cannot affect the rights of the plaintiff, for it was delivered

upon the faith that he had paid the premium and made the required

certificate, and there was no rule or contract calling for any further

statement as a condition of such delivery. The grounds upon which

forfeiture of .these policies depend are sufficiently numerous without

increasing the number by others which are not provided for. We

think the exception was not well taken.

The instruction to which the fourth exception applies was, in effect,

that the plaintiff was not to be responsible for any of the statements in

Dr. White's affidavit, unless she had actual knowledge of its contents,

and adopted them, and used them as her own declarations.
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The provision in the policy is, that the company will pay the insu

rance within ninety days after due notice and proof of death of said

Richard B. Day; upon the performance of this requirement the liabil

ity is created. The circumstance and cause of death are not called

for by the contract, but the company in their printed forms have a

preliminary affidavit headed " medical proof of loss, and cause of

death," and this is the one made by Dr. White. This is more than

the contract calls for. The plaintiff swears positively that the said

affidavit was not prepared by her direction or authority ; she was

aware that Dr. White was preparing some paper in connection with

the insurance, but it is doubtful whether she ever saw it or heard

it read. If the statement had been in her own affidavit, or had it been

a necessary part of the proofs, the defendant would be justified in re

lying upon it as an admission and according to some authority an

estoppel. Campbell va Ins. Co., 10 Allen, 213. But it was neither

required nor necessary; we are of the opinion that the company had no

right to rely upon it unless she was informed concerning its contents

and purpose.

The doctrine that the company was chargeable with knowledge of

every fact which their physician might have discovered by examina

tion, with the condition of D^y's health, was held not to apply to the

case, and the jury were distinctly told that if Day was not in sound

health on October 1st, 1871, their verdict must be for the defendant.

We cannot see that the defendant was injured by the remarks of the

court in refusing the prayers asked for by the plaintiff, nor are we dis

posed to indulge in nice criticism of the language, and when it is evi

dent that it had no effect upon the verdict.

On the whole record we think the judgment must affirmed.
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UNITED STATES SUPREME COURT.

October Term, 1874.

THE EQUITABLE SAFETY INS. CO., Appellant \

vs. }

GEORGE HEARNE. '

Application was made for insurance "on the charter-party of the bark Maria

Henry,—voyage from Liverpool to Cuba, and to Europe via Falmouth,

for orders where to discharge." After some controversy regarding the rate, the

company wrote, " We will write upon the charter of the bark Maria Henry, as

proposed by you, Europe to Cuba and back to Europe at Z\ per cent. net. It is

worth something, you know, to cover the risk at the port of loading in Cuba ."

The insured responded, " I accept your proposition. Please insure, at and from

Liverpool to Cuba, and to Europe via a market port for orders where to dis

charge. " *

The policy was ' ' on charter of bark Maria Henry, at and from Liverpool to port of

discharge in Cuba, and at and thence to port of advice and discharge in Europe."

The vessel proceeded to port of discharge and thence to another port of loading

in Cuba, and was lost on her return voyage to Europe.

Held, that the correspondence formed a preliminary agreement, and the insured bad

a right to assume that the policy, which was intended to put the agreement in

more full and formal shape, conformed to the agreement. The language of the

company, "it is worth something, you know, to cover the risk of loading in

Cuba," implies that the port of loading might be one other than the port of

discharge, and therefore demanded an enhanced premium.

Held, that equity will reform the contract as expressed in the policy, to allow the

use of a second port in Cuba.

Decree of the Circuit Court affirmed. J

Swayhe, J.

This is an appeal in equity from the decree of the Circuit Court of

the United States for the District of Massachusetts.

The controversy grew out of a contract of insurance upon the same

charter-party as the case of Hearne against the New England Mutual

Marine Insurance Company, just decided. [See p.]

On the second day of May, 1866, Hearne applied, by letter of that

date, to the appellant, to " insure $4,000 on the charter-party of the

bark Maria Henry, valued at $16,000, if you will not charge me more



1875.] Equitable Safety Ins. Go. vs. Hearne 591

than three per cent.; voyage from Liverpool to Cuba, and to Europe

via Falmouth, for orders where to discharge. She will take her

registered tonnage of coal."

On the fourth of that month the company replied : " We cannot

write the charter of the bark Maria Henry at your rate, viz., three per

cent, including coals, from Liverpool to Cuba. Our rate will be four

per cent, for the voyage, to include coals. "

On the seventh of that month Hearne answered, arguing against

the rate proposed, and offered " 3 per cent., or 4 per cent., 1| per

cent, to be returned if no loss. "

On the day following; the company responded: "We will write

upon the charter of the bark Maria Henry as proposed by you—Eu

rope to Cuba, and back to Europe—at 3£ per cent net. It is worth

something, you know, to cover the risk at the port of loading in Cuba.'

On the next day Hearne wrote: "I accept your proposition in

reference to the insurance of the bark Maria Henry. Please insure

$4,000 at 3£ per cent, on the charter valued at $16,000, at and from

Liverpool to Cuba, and to Europe via a market port, for orders where

to discharge."

The contract, as expressed in the policy, is for "four thousand

dollars on charter of bark Maria Henry, at and from Liverpool to

port of discharge in Cuba, and at and thence to port of advice and

discharge in Europe." The facts of the case are the same in all re

spects, down to the close of the litigation at law between the parties,

inclusive, as those in Hearne vs. the New England Mutual Marine

Insurance Company, as set forth in the opinion of the court in that

case. That opinion is referred to for the particulars. [4 Ins. Law

Journal, 582.]

Hearne having been defeated in his action at law, filed this bill for

the reformation of the contract, as stated in the policy. The Circuit

Court decreed in his favor. The company has brought the case here

for review.

It is not denied that the correspondence constituted a preliminary

agreement. Such clearly was its effect. The policy was intended to

put the contract in a more full aud formal shape. The assured was

bound to read the letters of the company in reply to his own with care.

It is to be presumed he did so. He had a right to assume that the

policy would accurately conform to the agreement thus made, and to

rest confidently in that belief. It is not probable that he scanned

the policy with the same vigilance as the letters of the company.
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They tended to prevent such scrutiny and, if it were necessary, threw

him off his guard.

The principles upon which a court of equity will exercise the juris

diction invoked by the appellee were considered in the case before

referred to. What was there said need not be repeated. In this

case Hearne's proposition to the company was to insure upon the

charter, " voyage from Liverpool to Cuba, and to Europe via Pal-

mouth." The company's response, as before stated, was : We will

insure " as proposed by you—E,urope to Cuba—at 3£ per cent. It is

worth something, you know, to cover the risk at port of loading in

Cuba." This is the language of the parties, and it is the essence of

the correspondence. Suppose the language of these -sentences had

been incorporated in the policy in this form : This company hereby

insures $4,000 upon the charter of the bark Maria Henry as proposed

by the assured, from " Europe to Cuba and back to Europe at 3|

per cent, net,"—the premium is enhanced " to cover the risk at port

of loading in Cuba,"—what would have been the legal result? Can it

be doubted that the policy would be held to cover alike the voyage

to a port of discharge in Cuba, a voyage thence, if necessary, to a port

of loading in Cuba, and a voyage from the latter to Europe ? The " port

of loading" is the only one mentioned in the letter. It seems to have

been uppermost in the mind of the writer. The risk is referred to

as a distinct and separate one. The implication is that the port

might be one other than the port of unloading. The right to go to

both rests upon the same foundation, and it is not more clear as to

one than the other. What is implied is as effectual as what is ex

pressed. The intent of the parties, as manifested, is the contract.

Upon any other construction the important language as to " the port

of loading " would be insensible and without effect. No other inter

pretation, we think, can reasonably be given to it.

In Dickey vs. the Bait. Ins. Co., 7 Cr., 327, the policy insured the

vessel upon a voyage "from New York to Barbadoes, and at and

from thence to the island of Trinidad, and at and from Trinidad

back to New York." This court held that the words " at and from "

protected the vessel iu sailing from one port to another in Trinidad

to take in a part of her cargo. Marshall, Chief Justice, said: " It is

the settled doctrine of the courts of England that insurance at and

from an island such as those in the West Indies, generally iusures

the vessel while coasting from port to port for the purpose of the

voyage insured." He refers to Bond vs. Nutt, 2 Cowper, 001, and to

Thelluson vs. Ferguson, 1 Doug., 360. The case of Cruikshank vs.
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Jausei), 2 Taunt., 310, is to the same effect. These authorities fully

sustiiin the proposition laid down. We are not aware that their

authority has been questioned. They show the just liability of con

struction which obtains where contracts of insurance are involved.

In this controversy the clear terms of the preliminary agreement

warranted the court below in overruling the departure from it found

in the policy.

We have examined the case only in the light of its own inherent

facts. We have not found it necessary to consider the usage alleged

to exist at Liverpool touching voyages in the trade from that port to

Cuba. It seems clear to us that the judgment below does not need

any further support. We therefore forbear to remark on that sub

ject. ,

The decree of the Circuit Court is affirmed.

SUPREME COURT OF MISSOURI.

March Term, 1875.

Appeal from St. Louu Circuit Court.

EDWARD EVERS, Trustee of Catherine Evers and

Eliza H. Dunstan, Respondent,

UK,

THE LIFE ASSOCIATION OF AMERICA, AppeU't. *

Where policies on life of insured were made payable to other parties to secure pay

ment of notes given in exchange for their interest in lauds, it is not competent

for the company, acquaiuted with all the facts at the time of making the insu

rance, to show the lands were worthless in order to prove that the notes were

without consideration.

The policies were made payable to the insured if he survived a certain period, other

wise to the beneficiaries.

HM, that the sole interest iu the policies was in the insured during his life. The

« From the Wtttern Insurance Review. Statement and brief by H. E. Mills, of counsel for

apondent. •
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legal interest of the bentflciaries did not commence until after his death. There

fore there could >be no joint interest and consequently no testimony of the in

sured was admissible to invalidate the policies against the beneficiaries.

The suit was brought against the company in the name of the husband as trustee

for his wife.

Ileld, that undenthe statutes of Missouri the sole real interest was in the wife, and

she was a competent witness in the case.

Judgment affirmed.

G. P. Strong, and G. M. Stewart, for Respondent.

Ibvin Z. Smith, and James R. Lackland, for Appellant.

Statement.—The case was tried at the Special Term, before a jury,

and resulted in a verdict for the defendant. After an unsuccessful

motion for a new trial and appeal to the General Term, the case was,

for error of the court at Special Term, in refusing instructions and in

receiving and excluding evidence, reversed and remanded. Thereupon,

the defendant appealed from the judgment at General Term to the

Supreme Court.

This was a suit on two policies of life insurance issued by defendant

on the life of Robert Peel Clark, payable to Edward Evers as trustee .

for his wife, Catherine Evers, and Eliza H. Dunstan, wife of R. W.

Dunstan, made to secure to the aforesaid two wives two notes of

$5,000 each, made by said Clark, payable to the order of Edward

Evers, trustee for Catherine Evers, and Eliza H. Dunstan. The

notes were given for the dower interest of the wives in several large

tracts of land which were turned in to the firm of Evers & Co. , com

posed originally of Evers & Dunstan, and afterward of Evers,

Dunstan & Clark, who, with some money and the delivery of these

notes, purchased an interest in the firm of Evers & Co.

One defense set up by the company was the fact that the business

of Evers & Co. was of no value, and that neither Evers nor Dunstan

had any title to the same, and that therefore there was no considera

tion for the notes. On this point the plaintiff offered a large amount

of evidence in rebuttal. The defense offered evidence tending to

prove the insolvency of Dunstan, to which the plaintiff objected, be

cause the t-nrne was irrelevant and incompetent, but the objectionwas

overruled' and the evidence admitted, to whfch action of the court ex

ception was saved.

In rebuttal, plaintiff offered as a witness Catherine Evers, the bene

ficiary under one of the policies and notes, and wife of the plaintiff,

to the admission of whom defendant objected. The court sustained

the objection, to which action of the court exception was saved.
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The principal objection, however, is to the refusal of the Special

Term to giro certain instructions offered on the part of the plaintiff

which defined the law relating to insurable interest. It was conceded

that there was evidence on which to base the instructions. The the

ory of the refused instructions was, that the company could not set up

as a defense to an action on the policy any defense which Clark him

self could not have set up on an action on the notes; that the issue

was not who had the better title to the lands conveyed to Clark, but

there being certain deeds conveying a title to Clark, and it being

shown that he had an opportunity to, and did, inquire into the title

and value of the same, and satisfied himself of the same, then it was

immaterial whether there were other claimants to the lands, or whether

the deeds were recorded or not. That there were warranties in the

deeds made by Evers and Dunstan's vendors which would protect

Clark in case of failure of title to the lands, and that even if there

was a failure, it would not invalidate the notes of Clark. That the

company was informed of the nature of the partnership agreement

between the parties, and was informed as to the purpose for which

the insurance was taken, and of the nature and extent of the insurable

interest of the beneficiaries, and declared the same to be sufficient,

and that this estopped the company from denying the insurable in

terest of the beneficiaries in the policies.

Brief.—I. Life insurance is not a contract of indemnity by which

the creditor holding a policy is to recover from the insurance com

pany only the amount actually expended by him.

Since Dalby vs. India and London Life Ins. Co., 15 C. B., 365; 2

Big. Life Cases, 371, the doctrine has been well settled both in Eng

land and America, that the contract of life insurance is a mere con

tract to pay a certain sum of money on the death of a person, in con

sideration of the due payment of certain annual premiums during his

life, and that the circumstance that the debt was paid before the

death of the debtor did not invalidate the policy. In this case,

Parke, B., says: "The contract, therefore, in this case, to pay a fixed

sum of £1,000 on the death of the late Duke of Cambridge, would

have been unquestionably legal at common law if the plaintiff had an

interest thereon or not," and the sole question in that case was wheth

er it was rendered illegal and void by the provisions of the statute 14

G. III. ch. 48. This statute required a pecuniary interest in the bene

ficiary, but the statute was not extended to Ireland or the colonies,
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and has never had any force in America. The court remarks ou the

injustice of allowing any inquiry into the amount of the debt, so as

to limit the amount of recovery, because the company has for a cer

tain premium, proportioned to the amount of risk, agreed to pay a

certain sum at the death of the subject insured. The policy of life

insurance is a valued policy, and there may be a great disproportion

to the amount of the debt and the amount of recovery on the policy.

Ashley vs. Ashley, 3 Simons, 149; Miller vs. Eagle Life Ina Co., 2

E. D. Smith, 268; S. C. 1 Bigelow, 375; Trenton Ina, Co. vs. John

son, 4 Zab. , 576. ' The American cases are collected in the note to

Lord vs. Dall, 12 Mass., 115, found in 1 Bigelow, Life Cas., 154.

II. The existence of a debt at the time the policy becomes due is

not essential to the validity of the policy in the hands of the creditor.

Rawls vs. Am. Life, 36 Barb., 357; 1 Big. 549—affirmed in the Court

of Appeals, 27 N. Y., 282; 1 Big. 558. In this case the debt had

been for a time barred by the statute of limitations. The court say :

" The contract is not to make any loss good, or to make compensa

tion. The debt is not insured; it is an absolute contract to pay, not

the amount of loss or damage arising from a death, but a special

sum of money upon a termination of the life insured. "

A creditor may insure the life of an infant, although the infant

may repudiate the debt. Reynolds on Life Ins., 60.

Even if the debt is not legally collectible, it gives an insurable in

terest. Bliss on Life Ins., § 28. To the same effect is St. John vs.

Am. M. Life, 2 Duer, 419; 1 Big., 359—affirmed; 13 N. Y., 31; 1 Big.,

362. In Morrell vs. Trenton Ins. Co., 10 Cush., 282; 1 Big., 170,

Shaw, C. J, says: " It was enough that by the contract of the de

fendants, made on a valuable consideration, they guaranteed to the

plaintiff that if his debtor should die within the time, and the debt

remained unpaid, they would pay amount stipulated." See also,

Bevin vs. Conn. M. Life, 23 Conn., 244, and the note to the case

found in 1 Big., 19.

III. When the policy is directed to be paid to another, it is not

necessary to prove interest. Campbell vs. N. E. Life, 98 Mass., 381 ;

1 Big., 229.

The reasons lor requiring an interest are not very forcible. Mow-

ry vs. Home Ins. Co., 9 R. I.; 1 Big., 698. The argument that the

policy-holder would have an interest in the death of the insured is

met by the restraint of the laws which punish murder and fraud.

Trenton Ins. Gx vs. Johnson, 4 Zab., 576. For that matter every

debtor has an interest in the death of his creditor, and in the destriic
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tion in his hand of evidences of debt against himself. The existence

of promissory notes in the hands of the creditor might be presumed

to furnish a tempta ion to the debtor to steal them or destroy them,

but the sanction of the law is supposed to be sufficient to deter debt

ors from committing that species of crime, and the same punishment '

exists for the murder of a life insured that is meted out upon the

highway robber or murderers of a common man.

The case of Cammack vs. Lewis, 15 Wall., [2 I. L. J., 679,] does not

apply to this case, as there was fastened upon the creditor to pay over

to the wife of the deceased the balance after a debt due the creditor was

satisfied. The questions here involved have been discussed in this State

in Chisholm vs. Nat. Capitol Life, 52 Mo., 213, [2 I. L. J., 461,] in case

of a policy on the life of Robert Peel Clark, the deceased under these

policies. Judge Wagner, in deciding the case, took the extremest

grounds on the subject of insurable interest, approving the most ad

vanced case, (Trenton Life Ins. Co. vs. Johnson, 4 Zab., 576,) and call,

ing it a " well considered case." In the Chisholm case, the interest

of Miss Chisholm in the life of her betrothed wa9 the prospective

benefit to be derived from the marriage, or the damages which might

be recovered in an action for breach of promise against Clark. It

would have been as consistent for the court to have allowed, in that

case, evidence tending to prove that there was no sufficient engage

ment of marriage between the parties to justify a suit for breach of

promise, or that there had been misunderstandings between them, or,

on account of their incompatibility of temperament, Miss Chisholm

would not have derived any satisfaction out of the marriage, and thus

prove a lack of insurable interest, as in this case, to show that Clark

might, under the skillful defense of the company's attorneys, have

escaped from the payment of these notes.

IV. The admission of the evidence as to the pecuniary value to

Clark of the business connection with Evers & Co., or of the title or

value of the land conveyed, imported into the case issues entirely

immaterial, irrelevant and distracting from the real issues. By so do

ing, the jury were called upon to decide, before they came to the merite,

, whether the payees in the notes could maintain an action on the same

against the estate of Clark, and as to which of the vendors in the vari

ous conveyances of warranty could successfully maintain actions of

ejectment for said lands. The language of Judge Wagner in the Chis

holm case, supra, is certainly applicable here: " The defense in this case

is devoid of merit, and is not creditable to defendant making it.
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There is no pretense that there was any concealment of facts at the

time of making the contract. Upon the facts there was no hesitation in

entering into the agreement, and obtaining the premium and issuing

the policy. Had the defendant been as willing to observe and fulfill its

obligations as it was to receive premiums, then this case would never

have occupied the time of the 'courts."

There is the same objection to the admission of the evidence tend

ing to prove the insolvency of Dunstan. The amount of recovery on

the life polices was in no way to be measured by the profits reason

ably to be expected from the business of Evers & Co. , or Dunstan's

connection therewith. The instructions offered by plaintiff on the

subject of insurable interest, and refused by the court, do not go to

the full extent of the cases approved by Judge Wagner in Chisholm

vs. Nat. Capitol Life, 52 Mo., 213, [2 Ins. Law Jour., 461,] and would

have partially caused the error of the objectionable testimony admit

ted as to the character of the business and lands, and of the financial

condition of the members of the firm of Evers & Co. .

V. The 19th section of the act relating to married women, 2 Wag

ner, 936, expressly settles the policy of the law in this State in refer

ence to insurable interest in policies expressed to be for the benefit

of married women. The section provides that any policy issued on

the life of any person for a married woman's benefit, whether effected

by her or her husband, or by any third person, shall inure to the

separate use of herself and her children, independent of her husband,

his representatives and creditors, and also of the third person effect

ing the same, and the representatives and creditors of the latter.

In the case of Charter Oak Life Ins. Co. vs. Brant, 47 Mo., 419, [1 Ins.

Law Jour., 38,] Wagner, J., speaks of the statute as an enabling act, as

extending the common law on the subject of insurable interest. The

same construction of the 18th section makes the insurance of the life

of any person for the benefit of a married woman lawful, and thereby

dispenses with the necessity of proving interest. The statute applies

to policies heretofore or hereafter made, and furnishes the rule of the

remedy on such policies. The application filed and made a part of

the record shows the policy to be made for the benefit of Catherine

Evers, wife of Edward Evers, and Eliza H. Dunstan, wife of ft. W.

Dunstan. In a recent opinion of Treat, D. J., of the United States

District Court, found in a manuscript opinion in the possession of

the judge, the case being entitled, In the matter of Yeager and Cruugle,

Mary A. Yeager, petitioner.'the court construed the 18th section <>f the
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Missouri act relating to married women as follows. Speaking of the

construction of the act by the Supreme Court of the State in Charter

Oak Life vs. Brant, supra, the court says: "True, it (the S. C. of

Mo.,) speaks of the Missouri statute as an enabling act; and so it is,

at least so far as sections 17 and 18 are concerned. In section 18,

an insurance effected by the husband for the wife's benefit is first

maintained in express terms, and then in connection with others

who may effect an insurance for a married woman's benefit, not on

the life of the husband alone, but also on the life of any person."

, " Without elaborating the various and complicated questions which

may arise under that statute, as to the many subjects of a married

woman's benefit, and as to the various persons who may effect such

life insurance for her benefit, it may be said that the statute, taken

as a whole, has enlarged, so to speak, insurance interests of this na

ture far beyond any rules previously known to the general law. But

for the restriction in the 15th section, it might be held that the stat

ute was purely an enabling act, except as to so much of the 18th as

refers to the husband; but the provisions of the 18th, even as far as

he is concerned, are certainly enabling so far as it permits him to in

sure the life of any person for his wife's benefit."

The construction of the statute made by this learned jurist, especial

ly as it conforms to the doctrine advanced in Charter Oak Life vs.

Brant, supra, will, we doubt not, meet the approval of this court, and

eliminate from future cases of insurance for the benefit of married

women the inquiry into the question of insurable interest.

The judgment of the General Term reversing and remanding the

case was correct, and should be affirmed.

Wagner, J.

This case comes before us on an appeal from the judgment of the

General Term of the Circuit Court, where the judgment at special

term, which was in favor of the defendant, was reversed.

The suit was instituted on two policies of insurance, issued by the

defendant on the life of one R. P. Clark, payable to plaintiff as trustee

of his wife, Catherine Evers, and Eliza H. Dunstan, wife of R. W.

Dunstan. The record shows that the notes on which the policies

were issued were for $5,000 each, made by Clark in consideration of

their relinquishment of their dower interest in a large quantity of

lands purchased by him turned over to the firm of Evers & Co., of

which firm Clark was admitted as a member'. ,
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At the trial, against the objection of the plaintiff, the defendant

was permitted to introduce a great deal of testimony tending to show

that the lands purchased by Clark of Evers and Dunstan were poor

or worthless; that the titles were not good; that the conveyances were

not made in good faith ; that the partnership business was unproduc

tive, and that therefore the consideration for the notes failed.

Evidence was also introduced of the admissions made be Clark in his

lifetime, to third persons, not in the presence of the plaintiff or the

beneficiaries in the policies respecting his past habits and life.

In rebuttal, the plaintiff called Mrs. Evers as a witness, but her tesr

tiruony was excluded by the court.

1. It is not perceived upon what principle the evidence was admit

ted showing that Clark, when he bought the lands and entered into

the partnership business with Evers & Co., made a bad bargain. The

question of trying titles or investigating the value of lands was not

before the court. If the facts as contended for by the defendant were

true, Clark might well have complained; but we know of no authority

by which the defendant could do it for him, and in his stead. Clark

lived for some time after he made the purchase and became a member

of the firm, and it does not appear that he ever expressed any dissatis

faction,, and he was the only person concerned, as to whether the

transaction was beneficial or advantageous. Moreover, it is shown

that before the company issued the policies and assumed the risk,

their agent examined the matter and was made acquainted with all

the facts, and reported them to the superintendent, who declared that

the insurable interest in the life of Clark and the policies were then

made out and the premiums paid. It does not appear that there

was any suppression or concealment of facts, and in the absence of

such suppression or concealment, the company ought not to be allow

ed to aver anything against its previous action. The counsel for the

plaintiff argued that no pecuniary interest in the life of the insured was

necessary to uphold the policies. Our opinion on this subject was ex

pressed in Chisholm vs. National Capitol Life Ins. Co., [52 Mo., 213,

2 Ins. L. J., 461,] to some extent; but it isnot necessary to examine the

question further in this case, as the plaintiffs own instructions assume

that such an interest is necessary. He cannot be allowed to contest

in this court, the propositions he advanced in the court below.

2. Did the court rule correctly in allowing the admissions of Clark

to be received to invalidate the policies? The rule on this subject is

very simple. To render* the udmissions of one party receivable
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against another a joint interest between them must be established.

(1 Greenl. on Ev., §176.)

By the terms of the policies they were made payable to Clark him

self in the year 1917, in case he lived to that period ; but in the event

of his dying previously, then they were made payable to the plaintiff

as trustee for the beneficiaries therein expressed.

There was no joint interest in the polices during the continuance of

Clark's life. Whilst he lived he had the sole and absolute interest,

with the bare contingency resulting to the other parties. Had he sur

vived to the designated time, when the payment of the policies was to

inure to him personally, it is probable that he and he alone would have

reaped their fruits, and there could have been no pretense that any

one was jointly interested with him. The interest of the plaintiffs le

gally did not take effect till Clark's interest ceased by death, and there

fore there could have been no joint interest. Hence it follows that

Clark's admissions were not receivable in evidence against the parties

to this suit.

3. The next question relates to the action of the court in excluding

Mrs. Evers as a witness. The statute provides that no person shall

be disqualified as a witness in any civil suit or proceeding at law, or

in equity, by reason of his interest in the event of the same, as a

party or otherwise. 2 Wagn. St., p. 1372, § 1. The fifth section of

the same act declares that no married woman shall be disqualified as

a witness in any civil suit or proceeding prosecuted in the name of,

or against her husband, whether joined or not with her husband as a

party in the following cases, to wit : First, in actions upon policies of

insurance of property, so far as relates to the amount and value of

the property alleged to be injured or destroyed. Second, in actions

against carriers, so far as relates to the loss of property and the

amount and value thereof. Third, in all matters of business transac

tions, where the transaction was had and conducted by such married

woman as the agent of her husbund ; provided, that nothing in this

section shall be construed to authorize or permit any married woman,

while the relation exists, or subsequently, to testify to any admissions

or conversations of her husband, whether made to herself or to third

persons.

This statute permits a married womau to testify the same as any

other person, regardless of her interest, if she is the main and sub

stantial party. Tingley vs. Cowyill, 48 Mo., 291 ; Harriinan et al. vs.

Stowe, 57 Mo., 93. The fifth section maintains her exclusion as it ex
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isted at common law, and forbids her testifying to any admissions or

conversations made by her husband either to herself or other persons.

But the section makes her a witness either for or against, in actions

upon policies of insurance, in respect to the amount of injury ; in ac

tions against carriers, as to the value of the loss of property, and in

cases where she has transacted business for her husband, as his agent.

These three enumerated cases in which she is entitled to testify' for

her husband are in the nature of enabling acts, and originated in

policy and necessity, as it frequently happens in such cases that the

wife is the only person who has any correct or definite knowledge in

relation to them. But they do not meet the point here. The solu

tion of the question depends on whether the husband or the wife is

the real party ; whilst the husband is the dry, naked trustee, and

technically the party of record, it is evident that the wife is the me

ritorious cause of action, and the only person having any real or

beneficial interest in the suit. The husband has no interest, and could

have none, for our statute gives the wife the money absolutely free from

all molestation or control on the part of the husband. The suit, then,

is not prosecuted for the benefit of the husband, but for the wife.

There could be no objection whatever to her being a witness for Mrs.

Dunstan ; but she was entitled to be also sworn in her own case.

These are all the points it is necessary to examine on the record as it

is now presented.

We think the general term decided rightly, and its judgment must

be affirmed.

The other judges concurring.
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COURT OF APPEALS OF NEW YORK.

BRIDGET RINN, Respondent, \

us. [

ASTOR FIRE INS. CO, and James Yearance, Rec'b, etc., \

Appellant.* )

The creditors of a bankrupt corporation, for which a receiver has been appointed

under Article 2, title 4, of the New York Revised Statutes, must have his right

to share in the distribution of its effects determined in the action or proceedings

in which the appointment is made.

Where, after the appointment of the receiver, a creditor obtains judgment in an

other district, a motion to compel its payment by the receiver will be denied.

The remedy must be sought by application to the court in the district in which

the receiver was appointed, and in the action in which the appointment was

made.

Andbews, J.

Article 2, title 4, of the Revised Statutes, entitled " Of proceedings

against corporations in equity, (2 R. S., 462,) authorizes compulsory

proceedings to be taken for the dissolution of an insolvent corpora

tion and the distribution of its assets among its creditors. They may

be instituted by a judgment creditor of the corporation, or in cases

under the 39th section by the attorney-general, or a stockholder.

The remedy given by the statute may be obtained in an action

brought against the insolvent corporation, and when brought by a

creditor he may make the directors or stockholders, who may be liable

by law for the payment of the debt, parties to the suit. 9 Paige, 600,

§ 43.

The court may sequestrate the property and effects of the corpora

tion and appoint a receiver, §§ 36, 41, who, upon his appointment and

the giving of security, becomes, as the statute declares, vested with all

its estate, real and personal, in trust for the benefit of the creditors

and stockholders. §§ 42, 67.

The court by the 56th section may order notice to be published re

quiring creditors to exhibit their claims and become parties to the

• Decision rendered November, 24, 1874.
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suit within a reasonable time, not less than six months, and in default

thereof, that they be precluded from the benefit of the decree which

shall be made in the suit, and from sharing in the distribution. The

same section authorizes the court, upon the application of either party,

and at any stage of the proceedings, to restrain all proceedings at

law by any creditor against the defendant.

By the 44th section any creditor may make directors or stock

holders, who may be liable for the debt, " parties to the suit," after a

decree against the corporation, on filing a supplemental bill based on

the decree.

The 42d section declares that the receiver shall possess the powers

and be subject to the obligations conferred and imposed upon receiv

ers appointed in proceedings under the third article of the title which

relates to the voluntary dissolution of corporations. Power is given

to the receiver by the 73d section of that article, to settle by reference

contested claims against the corporation, and the referee, if not se

lected by agreement, is to be appointed by the officer who appointed

the receiver, or by a judge of the court residing in the same district

with him. 2 R. S., p. 45, § 40.

The receiver is to call a general meeting of the creditors, at which

all demands against the corporation shall be adjusted as far as may

be. § 74.

The 37th section provides that upon a final decree on the petition,

the court shall cause a just and fair distribution to be made of the

property of the corporation among its creditors.

The creditors who are entitled to share in the distribution are by

the 79th section declared to be those who shall have exhibited their

claims and whose debts shall have been ascertained.

Provision is made for a final accounting by the receiver upon a

hearing of all the parties interested, and the decree of the court

thereon is made final and conclusive upon all creditors and stock

holders. § 87.

It plainly appears, from the provisions of the statute to which we

have referred, that the right of any person claiming to be a creditor

of the corporation to share in the distribution of its effects in the

hands of a receiver appointed under article 2, is to be ascertained

and determined in the action or proceeding in which the appointment

is made. The receiver, although he may be appointed in a suit

brought by a single creditor or stockholder, takes the whole estate of

the insolvent corporation for the benefit of all its creditors ; and be

fore distribution is made, opportunity is to be given to creditors not
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parties to the action in the first instance to come in and make them

selves parties to it by the exhibition of their claims, and it is only

when they make themselves parties to the suit that they can have the

benefit of the decree. 45 N. Y., 310.

Under the 44th section any creditor, although not in originally,

named as a party, may, in cases without it, file «a supplemental bill

against directors and stockholders, and the bill when filed is to be

filed in the original action. It is essential to the complete and proper

administration of the system established by the statute, that all ques

tions respecting the claims of creditors upon the fund in the hands

of the receiver, and its distribution and the accounting by the re

ceiver, should be determined upon an application to the'court in the

action in which the receiver is appointed. Each creditor has the

right to be heard in respect to his own demand, and to contest the

demands of othera 9 Paige, 600 ; 2 Barb. Chy., 35. If the receiver

can be called upon to account by any creditor, in any district of the

State, and to litigate with him in a distinct proceeding the question of

his right to payment out of the fund, and that too, as in this case,

without notice to other creditors, it would produce great inconve

nience and entail great and useless expense, and would be likely in

many cases to prejudice other claimants without giving them an op

portunity to be heard.

The receiver in this case was appointed under art. 2, in the suit of

one Bage against the insolvent corporation brought in the city of New

York. It is not material to the point upon which our decision rests

under which article the appointment was made, but as proceedings

under the third article can only be taken upon the application of the

trustees, directors, or officers of the corporation, or a majority of

them, it seems sufficiently certain that the proceeding was not of that

character. The plaintiff having received a judgment against the cor

poration in the county of Monroe, after the appointment of the re

ceiver made this motion in that county in the suit in which her judg

ment was recovered, to compel the receiver to pay it or its proper

proportion out of the assets of the insolvent corporation. The Spe

cial Term denied the motion without prejudice to a new motion, and

the General Term reversed the order of the Special Term, and made

a peremptory direction that the receiver pay the plaintiff's judgment.

Without considering or passing upon the question whether the plain

tiff has a remedy, or was or is entitled to a distributive share in the

fund which came to the hands of the receiver, we reverse the order

of the General Term on the ground that her remedy, if it exist, must
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be sought by application to the court in the district in which the

receiver was appointed and in the action in which the appointment

was made.

All concur. Church, Ch. J., absent.

COURT OF APPEALS OF NEW YORK.

HOME INSURANCE COMPANY, Appellant, \

vs. >

WILLIAM WATSON et al., Bespondentss* J

The defendant executed a bond of indemnity to an insurance company, indemni

fying it against all claims of C. against moneys paid by it to the sheriff, and all

costs, damages and expenses arising therefrom. Held, that the word claims in

cluded all such as were asserted by legal proceedings, whether afterward ad

judged invalid or not, and the company had a right to be indemnified for the

expense of defending such illegal claims.

Held, that the bond being under seal there was a presumptive consideration which

the onus rests on the obligor to disprove, and that the waiver of a right to

contest a doubtful claim constitutes a sufficient obligation. It was for the

obligor to disprove the existence of such doubtful claims, not for the obligee to

show their existence.

Thomas H. Hurrard, for Appellant.

Michael Nolan,for Respondents.

Grover, J.

The questions in this case arise upon a statement of facts agreed

upon by the parties pursuant to sec. 372, etc., of the Code. These

questions are, first, whether the claim made by Campbell of the plain

tiff for the money paid by it to the sheriff, having been finally ad

judged invalid, was within the provision of the bond so as to enable

the plaintiff to recover of the obligor the legitimate expenses incurred

and paid in defending the action brought by Campbell against it for

its recovery. Second, whether the bond is void for want of any con

sideration.

It appears from the opinion given at General Term that it was there
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held that the claim made by Campbell was not within the provisions

of the bond, for the reason that it was invalid, and so finally adjudged

by the court before which he sought to enforce it, but that had such

claim been valid, and the plaintiff had been adjudged to pay, and had

paid it, it would have been included in such provisions; in short, that

the bond included only a valid claim, such as the plaintiff was ulti

mately compelled to pay.

The language of the condition is, that the obligors, etc., do hereby

proinise, covenant, etc., to and with the Home Insurance Company,

to indemnify, and they do by these present indemnify, and will at all

times hereafter indemnify, save, defend and keep harmless the said

Home Insurance Company of and from the claims of the said James

T. Campbell, and of all other persons claiming or to claim the said

moneys so paid by said insurance company to said sheriff, and of and

from all costs, damages and expenses that shall or may happen or

arise therefrom. It will be seen that the question is whether the

word " claims " as used in the bond was intended to include such only

as were valid, and which were in fact enforced by legal proceedings,

or was intended to embrace such as were asserted by legal proceed

ings, causing necessary expenditures in the defense although ultimate

ly adjudged invalid.

In Lawrence vs. Miller, 2 Comst., 245, Gardiner, J., says : " The

ordinary signification of claim is that of a right or title, actual or sup

posed, to a debt, privileges or other thing in the possession of an

other."

I think that this is the general understanding of the word. When

one says that another claims to be the ownei of a farm, or other prop

erty in the possession of the speaker, no one understands him as ad

mitting that he has a valid title thereto. It can hardly be supposed

that one would ever indemnify another against the claim of a third

which he knew to be valid, and which in all probability would be

successfully prosecuted. Indemnities are usually taken for protection

against claims more or less doubtful, and such as there is an expecta

tion of successfully resisting; and where they are so resisted by the

necessary expenditure of money by the party receiving the indemni

ty, to hold it not within the condition of the bond for this reason

would defeat the very object of the parties to the instrument.

In Chamberlain vs. Beller, 18 N. Y., 115, the court held, after

determining that the bond was valid, that a recovery could be had for

money expended by the obligee in a successful defense against the

claim made. My conclusion is that the claim made by Campbell was
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embraced in the condition of the bond. This brings us to the in

quiry, whether the bond was void for want of consideration.

At common law the seal of the obligors was conclusive evidence of

a sufficient consideration. This in case of actions upon sealed instru

ments and set-offs founded thereon has been changed by statute. 2 R

S., 406, sec. 77. By this the seal is made presumptive evidence only

of a sufficient consideration. The obligor under this statute has the

right to avoid the instrument if he can, by showing that there was no

sufficient consideration for the contract, but the onus is upon him

to establish this.

From the facts agreed upon, it appears that the proceedings in the

action brought by the Carolins against Campbell had been regularly

prosecuted to judgment. That the debt from the insurance company

had been regularly attached. That the sheriff, having an execution

against Campbell, demanded payment of the debt from the company

that he might apply the proceeds upon the execution. That there was

no dispute as to the debt. The case states in substance that there

was no other consideration for the bond than forbearance to defend

an action for the recovery of the attached debt, and the payment with

out suit or delay by the company of so much thereof as would satisfy

the judgment, and that immediately upon the execution and delivery

of said bond, under the facts stated in the case, the sheriff had a right

of, and it was his duty to prosecute an action for the recovery from the

company of this debt it owed to Campbell. Against such action the ,

company had no defense, unless some other person had a claim to

the money valid as against the attachment.

The voluntary performance of a legal obligation, as to the validity

of which there is no doubt, will not constitute a sufficient considera

tion for a contract. By such performance can either party be legally

supposed to have derived any benefit or sustained any injury? Mc

Donald vs. Wilson, 2 Cowen, 139; Crosby vs. 'Ward, 6 N. Y., 369.

But if the obligation or right be doubtful, a waiver of the right to

contest it constitutes such consideration. Russell vs. Cook, 3 Hill,

504; Seaman vs. Seaman, 12 Wend., 381; Palmer vs. North, 35 Barb.,

382. The bond is made an exhibit in and constitutes a part of the

case. It recites that said moneys are or may be claimed by parties

other than Campbell, and then indemnifies the defendant against

such claims as well as any that might be made by Campbell. Now

it does not appear that it was at that time known that no such valid

claim to the money existed. Whether so or not was probably regard

ed as doubtful. If there were any the defendant could interpose
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them as a defense to the action. It waived this right as a considera

tion for the bond.

But it may be said by the counsel for the defendants that it does not

appear affirmatively that any such doubtful claims were made or

apprehended. The answer to this is, that the seal presumptively

proves a consideration. The onus was upon the defendants to

show that there was none. It was upon them therefore to show that

there were no such claims, and not upon the plaintiff to establish the

contrary. This they have failed to do. They are therefore liable

upon the bond for the money necessarily expended by the plaintiff in

defending the action of Campbell, not exceeding the penalty of the

bond.

The judgment of the Supreme Court must be reversed and judg

ment given for the plaintiff with costs, the amount to be fixed by the

Supreme Court.

All concur but Allen and Folder, JJ., who dissent. Church, Ch. J.,

absent.

COURT OF APPEALS OF NEW YORK.

JOHN G. PARKER, et al., Respondents, \

vs. >

THE ARCTIC FIRE INS. CO., Appellant* J

A'policy provision that any change in the risk not made known to the company

and indorsed on the policy should avoid the insurance, and a further provision

that no agreement unless no indorsed shall be construed as a waiver of the

conditions, does not require permission to be indorsed for the addition of steam

power communicated from a separate building which does not increase the

risk.

Andrews, J.

The judges on the trial found that the defendant was notified be

fore the renewal of the policy that steam power had been introduced

* Decision rendered Nov. 10, 1874.
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into the mill, and consented to continue the insurance after notice of

the change, and thereupon the plaintiffs paid the premium for ano

ther year and received a renewal certificate from the company. The

fact of notice was denied by the defendant, but there is evidence

tending to support the conclusion of the judge upon that question.

The policy contained a provision that in case of any change in the

risk not made known to the company by the assured at the time of

renewal, and indorsed thereon in writing, the policy and the renewal

" shall be null and void," and the further provision that no agree

ment unless indorsed on the policy shall be construed as a waiver of

any of the conditions therein. It is claimed by the defendant that

the parties have by their contract made an indorsement on the policy

the only competent evidence of notice where there has been a change

of risk, and that in the absence of such an indorsement the condi

tion attaches and the contract of renewal is void. We do not think

that this question arises in the case, in view of the further fact found

by the judge, that the steam power was so annexed to the mill that

the risk was not thereby increased. The evidence was that the boiler

and engine were placed in a safe building, detached from the mill,

and that the connection between the engines and the mill was by a

shaft passing through a window, and that the wall of the mill oppo

site the engine-house was of stone two and a half feet in thickness.

This evidence authorized the finding that the annexation of the steam

power did not increase the risk. If there was no increase of hazard

by reason of the annexation of the steam power there was no change

of risk within the meaning of the policy, and no notice was required

to be given. The object of the provision requiring notice where the

risk has been changed, is to enable the company to act intelligently

upon the application for the renewal of the policy. If the risk was

not increased by changes in the condition of the property, the com

pany had no interest in showing the fact that they had been made.

If notice of change was not given, the assured would lose the benefit

of the contract if it turned out that the risk was increased thereby.

Upon the ground that the provision as to notice did not, upon the

facts found, apply to this case, and without passing upon the other

question argued, we are of opinion that the judgment should be af

firmed.

All concur.
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NEW HAMPSHIRE SUPREME COURT.

March, 1875.

HADLEY

NEW HAMPSHIRE FIRE INS. CO.*

The plaintiff, interested as mortgagee, obtained the policy in suit in the name of

the general owner, with his consent, paying the premium himself ; and the

policy being made payable to him in case of loss to the extent of his mortgage

interest, the whole amount of insurance being less than his mortgage debt, it

was held, that he might maintain an action in his own name to recover the full

amount.

Just before obtaining this policy, the plaintiff had two policies,—one in the Mar

ket company, which company had stopped payment, and one in the North

American company. On receiving notice from the agent that the Market com

pany had stopped, he surrendered his policy to him to be canceled, and re

ceived back the unexpired premium. The policy was returned by the agent

to the company to be canceled, and nothing more was heard from it. Held,

that this policy must be considered to have^been canceled at the time it was

so surrendered

When the policy in suit was obtained, the agent of the defendant company knew

all about the circumstances, undertook to procure the insurance, and do every

thing which was right. He afterward delivered the policy to the plaintiff, who,

relying on the agent, accepted it and paid the premium. In an action on the

policy, held, that the company was estopped to deny that the fact of the exist

ence of the insurance in the North American company had been indorsed upon

the policy agreeably to the terms of one of the conditions in the same.

The North American company having shortly afterward failed, the plaintiff procured

from the defendant's agent another policy, in the Germania company, of which he

was also agent,— and placed the policy in suit in his hands. The agent knew

all the circumstances of the various insurance*, but did not cause the compa

ny's consent to the second insurance to be indorsed. Held, that these facts

were evidence from which the jury might find that the defendants had waived

the condition in the policy requiring their assent to such further insurance,

and this notwithstanding the defendant company had no other knowledge of

these circumstances than the knowledge of the agent, which was held to be the

knowledge of the company.

The defendants contending that the property was misdescribed in the application,

but it appearing that the agent knew all the circumstances on which the des

cription depended—Held, that the knowledge of the agent was the knowledge

g* From advanced aheeta of 55 N. H. Reports.
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of the defendants, and that in the absence of collusion the company were

bound by the agent's representation.

The plaintiff, having purchased a mortgage of the furniture and personal property

in the house without the general owners' consent, took possession of the same,

made preparations for selling it in the house, and exhibited it to persons de

sirous of purchasing. The court instructed the jury that if this were done in

good faith and by an innocent mistake, the plaintiff would be protected by the

provisions of Gen. Stats., ch. 157, sec. 2 ; but the court having also instructed

them that the amount insured ought to have been diminished as much as the

premium ought to have been increased on account of such increased risk, in

stead of in the same proportion—Held, that, whether the statute were rightly

applied or not, this was erroneous.

The foreclosure of the plaintiff's mortgage having been effected after the fire and

before the commencement of the action—Held, that this did not prevent the

plaintiff from maintaining his action for the amount remaining due on his

mortgage.

Assumpsit, by William S. Hadley against the New Hampshire Fire

Insurance Company, upon a policy of insurance. It appeared that

the plaintiff procured the insurance and paid the premium. He testi

fied that he procured the policy with the consent of Mr. Philbrick,

the owner of the property insured, but the defendants claimed that

the policy was procured without the knowledge or consent of said

Philbrick.

It appeared that the house was insured for the benefit of the plain

tiff in the Market Insurance Company for $4,000, and in the North

American Insurance Company for $1 000, at the time of the great

Chicago fire, in October, 1871. A. F. Craig was the agent at Ports

mouth of both said companies. Just before the date of the policy

in suit, Mr. Craig, by the direction of the Market company, notified

the plaintiff that they had suspended, and if he wished to be protected

he must get insured elsewhere. The plaintiff immediately negotiated

with J. M. Davis, agent of the defendant company at Portsmouth, and

procured from him the policy in suit as a substitute for the Market

policy, which it was understood by the plaintiff and Davis was to be

canceled. At the time Davis issued the policy in suit, he had full

knowledge of the facts as they existed in regard to the Market policy

and the North American policy. The Market policy was, on October

14, 1871, delivered by the plaintiff, Mr. Craig, for cancellation, who,

about the last of October, 1871, returned it to the Market company to

be canceled. Whether this policy was ever actually canceled at the

office of the Market company did not appear. The unexpired premium

was allowed by Mr. Craig to Mr. Philbrick, upon a claim he had

against Philbrick. At some time during the latter part of October,

1871, Mr. Craig, by direction of the North American company, noti
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fied the plaintiff that the company also had suspended, and recom

mended him to get insured elsewhere : and he immediately applied

to Mr. Davis, informed him of this, at the same time leaving the

policy in suit in Davis's hands, and procured from him a policy in

the Germania Insurance Company for $1,000, as a substitute for

the North American policy, which it was understood by the plain

tiff and Davis was to be canceled ; but the plaintiff kept the North

American policy [in his possession until after the'property insured

was destroyed by fire on January 10, 1872. He testified that at

the time of procuring the Germania policy he intended to have the

North American policy canceled, but by accident neglected to at

tend to it, and that at the time of the fire he supposed it had been

returned and canceled. Mr. Craig also testified that at the time

of the fire he supposed it had been returned to the North Ameri

can company and canceled. The plaintiff testified that he had

made no claim on the Market company or the North American

company on account of the fire. It did not appear that Mr. Davis

had any notice, at any time before the fire, that there had been

any neglect to return the North American policy for cancellation,

nor that the defendant company had any notice of the Market, the

North American, or the Germania policy, except by reason of the

knowledge which Mr. Davis had, as hereinbefore stated. No indorse

ment of either prior or subsequent insurance was ever made on the

policy in suit. The plaintiff testified that he did not read the con

ditions in the policy in suit at any time previous to the fire, nor know

that it contained such conditions. There was no evidence that Mr.

Davis had any express authority from the company to waive any of the

conditions or stipulations in the policy. The house insured was a

large house, built for and occupied as a seaside hotel and boarding-

house for summer business, with accommodations for from seventy-five

to one hundred guests. The testimony of the defendants tended strong

ly to show that the risk would have- been rejected as soon as it reached

the office of the company if the property had been truly described,

but it was not disputed that Mr. Davis had full knowledge of all the

circumstances relating to its situation and occupancy. The property

was in fact not occupied as a hotel or boarding-house during the con

tinuance of the policy in suit. The defendants' secretary testified that

he had the management of the company as to the character of the

risks to be taken, and that he, a short time previous to said October 14,

directed Davis not to insure any seaside hotels. The testimony of the

secretary tended to show that the officers of the company, at the time
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this insurance was effected, understood the profits of seaside hotels

and boarding-houses to be dependent on various contingencies, and

that when unprofitable they were quite liable to burn after the season

for boarding had passed, and while only occupied as dwelling-houses,

and that the company for that reason considered the risk as great, and

intended to require as high rates during the remainder of the year, as

during the boarding season, and, as a general rule, did not intend to

insure seaside hotels at any rate whatever.

The defendants claimed that Mr. Davis informed the plaintiff at the

time the insurance was effected that he had no authority to insure sea

side hotels in the defendant company, and that in fact there was a

collusion between Davis and Hadley to misdescribe the house as a

dwelling-house, in order to mislead the company and avoid a rejection

of the risk, or procure it to be taken at a low rate. It appeared that

the premium paid by the plaintiff upon the policy in suit was much

more than the ordinary rate of the defendant company for insuring

□Veiling- houses, though much less than the ordinary rate for insuring

seaside hotels. It appeared that the interest of the plaintiff was by

virtue of two mortgages of the insured property from Thomas H. Phil-

brick to him, one for $5,800, dated January 23, 1871, and the other

for $235, dated January 28, 1871, and that the plaintiff took peaceable

possession for the purpose of foreclosure, on January 30, 1871, and

immediately leased the property to Philbrick, who remained in pos

session as tenant of the plaintiff until the fire.

At the close of the plaintiff's testimony the defendants moved forja

nonsuit, because it appeared in evidence that the policy was in

Philbrick's name, payable to Hadley in case of loss to the extent of

his claim as mortgagee, and when this suit was brought the mort

gage had been foreclosed, and Hadley had no interest as-mortgagee,

but was the absolute owner ; also, because by the express terms of

the contract the policy is made void if the assured shall have or

hereafter make any other insurance on the property hereby insured

without consent of this company written on the policy. The court

denied this motion, and the defendants excepted.

It was proved and not denied that after the delivery of the policy

in suit to the plaintiff, he, without the consent or knowledge of Phil-

brick, the owner and occupant of the house insured, bought up a

chattel mortgage on said Philbrick's household furniture, situated in

said house, for between $700 and $800, and took an assignment of

an insurance policy thereon for $2,000 ; and that ten or twelve days

before the loss he took possession of said household furniture, held
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the same by a keeper until the fire, advertised it for sale; at auction,

allowed said furniture to be examined by strangers, and had the

same packed in lots for sale ;—all of which was without the con

sent or knowledge of the defendant company or their agents. There

was no other evidence of any increase of the risk after the date of

the policy.

The defendants asked the court to instruct the jury as follows :

L That the Market policy for $4,000 and the North American policy

for $1,000 were outstanding and subsisting, there being no evidence

that they were surrendered to the companies, or that the premium or

any portion of it had been returned to the assured. 2. That, there

being no written consent upon the policy in suit to any prior or sub

sequent insurance, as required by the terms of the contract, and 'it

appearing that there was both prior and subsequent insurance, the

policy is void, and the plaintiff cannot recover. 3. That over-insur

ance, known to be so by the insured, and not known by the company,

is of itself a fraud upon the company, and such a misrepresentation

of a material fact that it avoids the policy. 4. That the stipulation

in the contract, that prior and subsequent insurance should be

assented to by the company by indorsement upon the policy, being

designed to prevent over-insurance, could not be waived by an agent

who had not been expressly authorized by the company to do so.

The court did not give these instructions, and the defendants ex

cepted.

The court instructed the jury as follows : 1. That the house not being

occupied as a hotel in the winter season and during the term covered by

the insurance, it is for the jury to say whether it was properly described

in the policy as a dwelling-house. 2. That even if the house was

misdescribed in the policy, yet if Davis, the agent, supposed that it

could be so considered because unoccupied as a hotel during the term

of the policy, or if he gave Hadley so to understand for the purpose

of obtaining the premium, or for any other purpose, and there was no

fraud on the part of Hadley, then this policy is good in this respect,

although the company had no notice of the character of the house ; and

that if Davis or Hadley, without any fraudulent intent, mistook in

this matter, the mistake is covered by our statute. 3. That the know

ledge of the agent in this behalf was the knowledge of the company,

and that if Davis knew the character of the house, this policy is valid

in this respect, unless the jury find a fraudulent conspiracy between

Hadley and Davis to deceive the company by misdescribing the prop

erty. 4. That the jury may consider the rate of premium paid, with the
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other circumstances in the cose, as tending to show actual knowledge

on the part of the company that this was not a common private dwell

ing-house. 5. That there is evidence in the case from which the jury

may find that the company waived the stipulations in the policy that

either prior or subsequent insurance should avoid it, unless the consent

of the company thereto was written on the policy. 6. That neither the

prior nor the subsequent insurance, nor both, would avoid the policy,

if Davis knew of and consented to such prior and subsequent insurance,

but, by reason of the knowledge and consent of Davis, the jury are

authorized to find a waiver, on the part of the company, of the condi

tions in the policy in regard to double insurance. 7. That if Davis had

notice of the prior and subsequent insurance, it was notice to the com

pany ; and if Davis had an opportunity to indorse such insurance on

the policy, or to send it to the company for such indorsement, the jury

are authorized to consider this a waiver on the part of the company.

8. That if the plaintiff relied upon Davis to make such indorsements

upon his policy as were required, and he, having knowledge of the prior

and subsequent policies, and an opportunity to make such indorse

ments or procure them to be made, neglected to make them or procure

them to be made, the jury may consider this a waiver by the company

of this requirement of a written indorsement. 9. That if Hadley did

not know that it was necessary to have such written indorsement upon

his policy, and was in no fault for not knowing it, and neglected for

that reason to have it done, it was a mistake which is covered by our

statute. 10. That if the plaintiff, acting in good faith, and without

any fraudulent purpose, by mistake and oversight neglected to return

the North American policy to be canceled, this does not avoid the

policy in suit, although Mr. Davis supposed the North American po

licy was to be immediately canceled, and had no knowledge, pre

vious to the fire, that the plaintiff had neglected to have it canceled.

11. That if the risk on the property insured was materially increased

by the act of the plaintiff in taking possession of the mortgaged per

sonal property and making preparations to sell it, without the know

ledge of the defendant company or its agent, before the fire, yet if the

plaintiff acted in good faith, and without any intent to defraud or de

ceive the company, then this constitutes a mistake on the part of the

plaintiff, which is covered by our statute, and does not avoid the

policy, but the defendant is entitled to a reduction to the extent that

an increased premium ought to have been paid in consequence of

such increased risk. 12. That if the jury find that the risk was thus
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increased, and that the policy was not avoided on any other ground,

they must determine how much increased premium ought to have

been paid in consequence of such increased risk, and deduct that

sum from the amount for which they find that the defendants would

otherwise be liable. To the foregoing instructions the defendants

excepted.

The court, among other instructions which were not excepted to,

also gave to the jury the following : 1. That there was no evidence in

the case which authorized them to find that the North American policy

was canceled previous to the fire, and therefore that it was a subsist

ing policy for $1,000 at the time of the fire, making, with the Germania

policy for $1,000, other insurance to the amount of $2,000 on the

house, and that if the defendant company is liable, it is liable only for

thirty-eight forty-eighths of the value of the house and for the full

value of the barn, not exceeding however the amount insured on each.

2. That if the jury are satisfied that Davis had no authority to make

insurance on this house, and knew he had none, and concealed the fact

from the company that it was a summer hotel, knowing that if the

company had knowledge of this fact it would not take the risk, and are

also satisfied that Hadley knew or had reason to know that Davis could

not insure the property without violating his instructions, and that the

company would not consent to insure it if ft should be truly described,

then the making of this policy was a fraud upon the company, and the

acceptance of it on the part of Hadley made him a party to the fraud,

and he cannot recover in this suit. 3. That if Davis, knowing he had

no authority to insure this property, concealed the fact from the com

pany that it was a summer hotel, in order to effect an insurance at

less than hotel rates, and Hadley knew this purpose for which it was

insured as a dwelling-house, then the act of Davis was a fraud upon

the company, to which Hadley was a party, and he cannot recover.

4. That if the jury find that there was collusion between Hadley and

the agent in effecting this insurance, and any fact material to the

risk was concealed from the company by the agent, of which Hadley

had knowledge, it was a fraud upon the company that avoids the

policy.

The jury found a verdict for the plaintiff. The defendants moved

for a new trial, and the questions arising on that motion were re

served.

Frink and Hatch, for Plaintiff'.

Briggs & Huse, Mabston and Bulter, for the Defendants.
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CuSHUJG, C. J.*

The first question which arose at the trial was on the motion for a

nonsuit. The first reason assigned was the fact that after the fire

the foreclosure of the mortgage had been completed, and therefore

the plaintiff had no longer any interest as mortgagee. It seems to

me to be plain enough that the plaintiff's rights in this regard were

fixed when the property was destroyed by fire. I do not see how the

foreclosure of the mortgage could in any way have operated to defeat

the plaintiff's right to recover the amount which remained due on

the mortgage.

It is true that by our law the foreclosure of the mortgage is prima

facie payment of the mortgage debt, and if the objection had been

made in this form it would have compelled the plaintiff to go forward,

and, by showing the value of the property which remained after the

fire, show the amount of his debt still remaining unpaid. This being

an objection which might have been removed by evidence if seasonably

taken, must be considered as waived, and this branch of the motion

was rightly overruled. The other branch was also rightly overruled

as will be shown hereafter.

The first instruction requested by the defendants, and the instruc

tions actually given on the same subject, may be considered together.

The case shows that at the time of the making of the policy in suit

it was not intended that the North American policy should be can

celed. It was not until a fortnight after the making of this policy

that the plaintiff got notice that the North American company had

suspended, and, on taking out the Germania policy, agreed that the

North American policy should be canceled. It would be difficult, I

think, according to the ordinary rules of evidence, to prove an agree

ment to waive that condition previous to, or at the time of, making

the policy with the condition in it ; but I think that it was the duty

of the agent to cause the proper indortemtnt to be made on the

policy at the time it was issued, and he not having done so, and the

plaintiff having paid his premium and taken his policy relying upon

this, that the defendant company would be estopped from taking the

objection ; so that practically the result is the same, and there would

be no reason to disturb the verdict for this cause.

If these views are correct, the portion of the charge numbered ten

is, in this particular, immaterial.

So far, then, the instructions of the court to the jury were well

♦[Smith, J., having been of counsel, did not sit.
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enough, and the second branch of the motion for a nonsuit is also

The evidence tended clearly to show that it was agreed that the

Market policy was canceled, and that it was canceled. The term

cancel is, I think, often used as equivalent to destroy, or put an end to,

and probably is not often understood by parties who use it as meaning

the actual erasure of a writing, or the destruction of the paper on

which it is written. I cannot doubt, when the policy was surrendered

to the agent, and the unused premium restored to the insured for the

purpose of putting an end to the policy, that an end was put to it,

unless it should appear that the agent assuming to do this had not

the necessary authority. All we know from the case is, that he re

turned the policy to the company, and that nothing more was heard

of it. The request of the defendants on this point was rightly denied.

The instructions numbered five, six, seven, and eight—so far as re

lated to subsequent insurance, on the authority of Clark vs. Ins. Co.,

40 N. H., 333 ; Barnes vs. Ins. Co., 45 N. H., 23, 24 ; and Pierce vs.

Ids. Co., 50 N. H., 297—were, as to the necessity of indorsing the ex

istence of the Germania policy on the policy in suit, entirely correct.

On the authority of Marshall vs. Ins. Co., 27 N. H., 164 ; and Camp

bell vs. Ins. Co., 37 N. H., 35, and sees. 2 and 3, ch. 157, Gen. Stats.,

I think that the instructions numbered one, two, three, and four were

substantially correct, with this exception,—that in so far as section 2

is relied on to prevent the consequences of a mistake, inasmuch as

the evidence tended strongly to show that if the character of the

house and circumstances connected with it had been made known to

the secretary of the company the premium would have been much

larger, the jury should have been instructed that if they found the

premium would have been larger were it not for this mistake, the

amount of insurance should be proportionally diminished,—that is,

as I understand, the amount insured should be reduced to such a

sum as the amount of premium actually paid would purchase. For

example : if there was an insurance of $1,000 at one per cent., which

but for an innocent mistake in the application would have been two

per cent., the insurance must be reduced from $1,000 to $500. I

think this a material error in the charge.

As the case finds that the agent, Davis, had full knowledge of all

the circumstances about the occupation of the house, and as the

agent's knowledge is to be taken as the defendants' knowledge, the

uihti nitidis LUUileied three and lour seem to be immaterial.

The instructions requested by the defendants, numbered two and
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three, have been sufficiently disposed of in considering the instruc

tions actually given.

The case does not show that any evidence was offered tending to

prove over-insurance, so that the requested instruction numbered

four was uncalled for.

It is not necessary to determine whether the statute,—Gen. Stats.,

ch. 157, sec. 2,—was rightly applied in the instructions numbered

eleven and twelve, as the instruction in regard to the deduction to be

made in the amount insured appears to have been erroneous. The

instruction was, that the jury should deduct the amount by which the

premium ought to have been increased from the amount of insurance.

If, for instance, the jury had found that the premium should have

been increased one dollar, they would by this rule have deducted

one dollar from the amount insured, whereas, in this case the amount

of insurance should be reduced by 1-21 part, which would have been

nearly $200, viz., $190.48.

It is suggested in the plaintiff's argument, that, as the verdict

shows that the jury made no deduction, the mistake in the charge

could have done no harm, but I am not satisfied that the result would

have been such if the jury had been made to understand how largely

the amount insured would have been reduced by a small increase in

the amount of premium.

The defendants' counsel in his brief take the position that the ac

tion cannot be maintained in the name of the present plaintiff, but I

cannot find in the case any evidence that such position was taken at

the trial, and it must therefore be considered as waived.

In the case of Chamberlain vs. Insurance Company, post, decided

at this (March) term, it is held in a similar case that the action was

rightly brought.

For the error in instructions eleven and twelve, the verdict must be

set aside.

Ladd, J.—The instruction as to the deduction to be made in case the

jury should think the risk was increased, was clearly and confessedly

wrong, inasmuch as they were directed to deduct the amount they

thought the premium ought to have been increased, instead of a sum

proportionate to their estimate of the increase of the risk. But it is

said the verdict shows conclusively that this erroneous rule was not

used by the jury in assessing the damages, because they gave the full

amount of the policy ; that no deduction whatever being made, it is

certain the rule was not applied ; and therefore the defendants were
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not prejudiced, and the verdict should not be set aside. If we were

dealing with a pure matter of mathematics, this would be so, undoubt

edly. But when we observe that the instruction, in its practical appli

cation, required the jury to deduct only one dollar where they should

have deducted about two hundred, it seems to me impossible to say

that the defendants were not prejudiced. It is not difficult to suppose

that a jury might consider one dollar or five dollars as too trifling a

sum to be deducted from a verdict of four thousand dollars, when, had

they understood the practical effect to be a deduction of two hundred

or one thousand dollars, they might have regarded the matter in quite

a different light. Upon this ground I am of opinion that the verdict

should be set aside, without inquiring whether the mistake, if there

was one, comes within the scope- and application of Gen. Stats., ch.

157, sec. 2, or not.

Foster, C. J., C. C.—I entirely concur in all the views expressed by

my learned brethren, suggesting, as they have done, that it becomes

unnecessary to consider the question of the applicability of ch. 157,

sec. 1, Gen. Stats., to the present case ; but, for a consideration of

that matter, I refer to my opinion in Chamberlain vs. New Hampshire

Fire Insurance Company, post.

Verdict set aside and a new trial granted.
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SUPREME COURT OF NEW HAMPSHIRE.

March Term, 1875.

WHITTIER

vs.

THE HARTFORD FIRE INS. CO.*

A citizen of this State brought an action in the Supreme Court of this State against

a corporation created by the legislature of the State of Connecticut, and having

its principal place of business in the latter State. A trial was had before a jury,

who returned a verdict for the plaintiff. Exceptions taken to certain rulings

of the court by the defendants were transferred to the full bench, and over

ruled, and judgment was rendered for the plaintiff on the verdict. The defen

dants then sued out a writ of review, and at the September term, 1874, filed a

petition for the removal of said action to the Circuit Court of the United States

for the district of New Hampshire. Held, that under the third clause of sec.

639 of the Rev. Stats, of the United States, providing for the removal of a cause

from a State Court to the Circuit Court of the United States upon petition filed

"at any time before the trial or final hearing of the cause," such a petition

cannot be filed after one trial has been had by the parties, although the action

is one where review will lie.t

This is an action of review of an action of assumpsit, brought by

Charles C. Whittier (defendant in review) against the Hartford Fire

Insurance Company (plaintiff in review), upon a policy of insurance

issued by the defendants.

The original action was tried by the jury, and on the trial exceptions

• From advanced sheets of 56 N. H. Reports.

t But it would seem that under the construction put by some courts, eminent for learning

and ability, upon the act of Congress of March 3, 1875, State courts no longer have any authority

to pass upon the question of removal, or even to consider the sufficiency of the petition or bond,

etc. The act provides as follows:

" Sec. 2. That any suit of a civil nature, at law or equity, now pending orhereafter brought in

any State court where the matter in dispute exceeds, exclusive of costs, the sum or value of Ave

hundred dollars, and arising under the constitution or laws of the United States, or treaties

made or which shall be made under their authority, or iu which the United States shall be plain,

tiff or petitioner, or in which there shall be a controversy between citizens of different State*,

or a controversy between citizens of the same State claiming lands under grants of different
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were taken to the rulings of the court, and the case was reserved.

These exceptions were overruled, and at the March term, 1874, of the

Supreme Judicial Court for said county, judgment was rendered for

the plaintiff. The defendants then sued out their writ of review,

which is dated May 2, 1874, and was entered at the September term,

1874, of this court. On the first day of this term the plaintiffs in

review filed their petition for a removal of said action to the next

term of the United States Circuit Court under the act of Congress

passed in 1866, as amended by the act of 1867. In their petition

they allege that " they are plaintiffs in review; that they are a corpora

tion duly established by the laws of the State of Connecticut, and a

citizen of said State; that the said Whittier, the defendant in review,

is a citizen of the State of New Hampshiro, and that said parties to

said writ are so described in said writ of review, and that the amount in

controversy exceeds the sum of five hundred dollars, exclusive of

costs." This petition is signed by the plaintiffs in review by their

secretary. There is also filed the affidavit of the secretary verifying

the facts stated in the petition, and also stating that " he has reason

States, or a controversy between citizens of a State and foreign States, citizens or subjects,

either party may remove said suit into the Circuit Court of the United States for. the proper

district ; and when in any suit mentioned iu this section there shall be a controversy which is

whoUy between citizens of different States, and which can be fully determined as between them,

then either one or more of the plaintiffs or defendants actually interested in such controversy

may remove said suit into the Circuit Court of the United for the proper district."

" Sec. 4. That when any suit shall be removed from a State Court to a Circuit Court of the United

States, any attachment or sequestration of the goods or estate of the defendant had in such suit

in the State court shall hold the goods or estate so attached or sequestered to answer the flna

judgment or decree in the same manner as by law they would have been held to answer final

judgment or decree had it been rendered by the court in which such suit was commenced ; and

all bonds, undertakings, or security given by either party in such suit prior to its removal shall

remain valid and effectual, notwithstanding said removal ; and all injunctions, orders, and other

proceedings had in such suit prior to its removal shall remain in mil force and effect until dis

solved or modified by the court to which such suit shall be removed."

" sec. 6. That the Circuit Court of the United States shall, in all suits removed under the

provisions of this act, proceed therein as if the suit had been originally commenced in said Cir

cuit Court, and the same proceedings had been taken in such suit iu said Circuit Court as shall

have been had therein in said State court prior to its removal."

The rocord of removal need not be certified by the judge, and the petition for removal need

not be verified by affidavit. The act of 1875 for the first time expressly authorized the petition

and bond to be filed out of term-time. We think it was to prevent the State Court from pro

ceeding further in the case after the proper papers were filed in the suit with the clerk. It Is

said there must be a power in the State court to determine whether the petition and bond are

sufficient, and whether the cause is removable under the statute. It is true that the party seek

ing the removal of the cause must be entitled to the same, but we think that the statute did

not iuteud to permit the State court to judge in such a case us this whether a proper case

was made ; that was one of the difficulties under the former statutes. This statute gives the

power to the Federal court, the right to determine whether the cause is properly removable.

Dbdmmond, J., in Osgood vs. The Chicago, Danville k Vincennes R. B. C. See Chicago Legal

News, April 17, 1875. Repobteh.



624 [Aug.,Report of Decisions.

to believe and does believe that from prejudice and local influence

the said defendant company will not be able to obtain justice in the

Circuit Court for the State of New Hampshire. " They also file a

sufficient bond, as required by said act of Congress.

The court proforma denied the prayer of the petition, to which the

plaintiffs in review excepted.

The questions arising upon the foregoing case were transferred to

this court for determination.

MuaBiDQE (with whom were Pike & Blodgett), for the Plaintiff' in

Review.

Whipple (with whom was Barhard),for the Defendant in Review.

Smith, J.

This is a petition to remove this cause to the Circuit Court of the

United States for the district of New Hampshire, under the act of

Congress passed March 2, 1867 (as claimed by the petitioner.) The

enactment of the Revised Statutes of the United States, which were

approved June 22, 1874, operated to repeal the judiciary act of 1789,

and the acts of 1866 and 1867 regulating the removal of actions from

a State to a Federal court. Under the act of 1866 an action within

its provisions might be removed into the Circuit Court of the United

States upon petition filed " at any time before the trial or final hear

ing of the cause." Under the act of 1867 an action within its provis

ions might be removed into the Circuit Court of the United States

upon petition filed " at any time before the final hearing or trial of

the suit. " The difference between these two acts in this respect is

marked and distinct.

We have been cited by the plaintiffs in review to the case of Insur

ance Company vs. Dunn, 19 Wall., 214, [4 Ins. Law Jour., 57,] de

cided October term, 1873, in the Supreme Court of the United States,

which their counsel claims is an authority directly in point in favor

of grunting this petition. That would be so, provided there had beeu

no change in the statute in the particular above noticed. It becomes

important then to inquire whether Congress, in enacting the Revised

Statutes, has made any change in this respect.

Section 639 contains the provisions of the judiciary act of 1789,

and of the acts of 1866 and 1867, relating to the removal of actions

from the State to the Federal courts. In examining to ascertain

whether the act of 1867 has been changed in the particular above
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mentioned, we look to the corresponding portion of said section,

which is the third clause, from which it appears that Congress in re

vising the laws has made its legislation uniform in this respect. It

provides that a petition for removal may be filed " at any time before

the trial or final hearing of the suit," adopting the same language

that was used in the act of 1866, and to which it still adhered in re-

enacting that act in the second clause of said section.

It is apparent to my mind that this change was not the result of

accident, but was deliberately made to secure uniformity upon the

subject, in view of the conflicting decisions between the Federal and

State courts upon this question. Akerly vs. Vilas, 1 Abb., U. S., 284;

same case, 24 Wis., 165; Johnson vs. Monell, Woolworth, 390; Insur

ance Company vs. Dunn, 19 Wall. , 214, [4 Ins. Law Jour. , 57,] same

case, Supreme Court of Ohio; Bryant vs. Rich, 106 Mass., 192.

In Insurance Co. vs. Dunn, 19 Wall., [4 Ins. Law Jour., 66,] Judge

Swayne says, p. 226 : " In the act of Congress of 1866, the language

used in this connection is ' at any time before the trial or final hear

ing.' If the difference in the act of 1867 be material, it is fair to pre

sume that the change was deliberately made to obviate doubts that

might possibly have arisen under the former act, and to make the

latter more comprehensive." That the court considered that there

was a substantial difference in the language of the acts of 1866 and

1867 further appears from the second head note to the case, which

reads thus : " The language above quoted—' at any time before the

final hearing or trial of the suit '—of the act of March 2, 1867, is not

of the same import as the langnage of the act of July 27, 1866, on the

same general subject,—' at any time before the trial or final hearing.'

On the contrary the word ' final,' in the first mentioned act, must be

taken to apply to the word ' trial ' as well as to the word ' hearing.'

Accordingly, although a removal was made after a trial on the merits,

a verdict, a motion for a new trial made and refused, and a judgment

on the verdict, yet it having been so made in a State where by statute

the party could still demand, as of right, a second trial—held, that

such first trial was not a ' final trial ' within the meaning of the act of

Congress, the party seeking to remove the case having demanded and

having got leave to have a second trial under the said statute of the

State."

In Bryant vs. Rich, supra, Gray, J. , in delivering the opinion of the

court, said,—" The words ' before final hearing ' in the act of Congress

of 1867 would seem to be equivalent in meaning to the same words—
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' trial or final hearing '—as transposed in the similar act of 1866, ch.

288 ; and it is at least doubtful whether a party who has once taken

the chance of a decision upon the merits by a trial before the jury in

an action at law, or a hearing before the court in a suit in equity, in

the State court, can, if the case stands open for a new trial or further

hearing, remove it into another tribunal. It has been decided by the

Supreme Court of Wisconsin, in a very able judgment, that he could

not. Akerly vs. Vilas, 24 Wis., 165."

The requirement of the present statute then is, that the petition

muet be filed before " the trial or final hearing in the suit," and not

as formerly, " before the final hearing or trial of the suit. " That this

does not mean " final trial" is, I think, clear from the change that was

made in the revision of the laws, and seem to be authorized by the

stress which is put upon the difference in the language of the acts of

1866 and 1867 by the Supreme Court in Insurance Company vs. Dunn,

supra.

The parties in this case have had a trial by jury. The original

plaintiff recovered a verdict ; the exceptions of the defendant were

overruled by the full bench, and judgment for the plaintiff was entered

upon the verdict. The judgment cannot be reversed or otherwise

affected by a judgment in review. The petitioner's counsel very truly

says in his brief,—" It remains, whatever the result of the review, and

the party in whose favor it was rendered retains whatever he obtained

by it: unless reversed by error it must ever stand as the final deter

mination and conclusion of the suit which preceded it. Badger vs.

Gilmore, 37 N. H., 459; Andrews vs. Foster, 42 N. H., 379; Pike vs.

Pike, 24 N. H., 397. Such a trial answers fully the meaning of the

term, as used in sec. 639 of the Revised Statutes. In limiting the

time when a petition for removal must be filed to a period prior to

such trial, Congress must be deemed to have intended that the party

who may prevail upon such trial in the State court should not be

deprived of the fruits of the trial and of the judgment rendered there

in at the pleasure of the discontented party.

It is questionable whether the constitution could have been adopted

if it had been understood that it conferred on Congress the power to

pass an act removing an action from a State to a Federal court. In

Wetherbee vs. Johnson, 14 Mass., 412, it is said that it has been held

in the Supreme Court of Virginia "that it never was the intention of

the constitution of the United States to consider the supreme courts

of the several States as tribunals inferior to the courts of the United

States ; or that a privilege was given to defendant who had submitted
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to the jurisdiction of a State court, taken his trial there, and finally

failed in his defense, to harass his adversary by intercepting the reme

dy, which he may have obtained at great expense, and carrying his

cause to a tribunal whose sessions would be at the seat of the national

government, perhaps, a thousand miles distant from the place of his

residence. "

The decision is, perhaps, only valuable as showing the understand

ing of those who lived in the time of the early history of the republic.

There are many very strong reasons why, after the parties have

submitted to one trial in a State court, the cause should not be re

moved to another jurisdiction. If it is not " a dangerous interference

with the independence of the State tribunals," it tends " to vex and

harass the citizen by a multitude of trials,—the last of which would

be remote from his place of residence, where it would be always diffi

cult and sometimes impossible for him to prove the facts upon which

his cause depended; besides which it infringes one of the most ancient

and cherished principles of the common law, that the trial of facts

should be in the vicinage where they happened." Wetherbee vs.

Johnson, supra, 420.

The result of my conclusions is, that the statutes of the United

States do not authorize the removal of this cause to the Circuit Court

of the United States for this district. The petition therefore should

be denied.

Ladd, J.

I think this petition should be denied. There has been a trial

of the cause upon its merits in the State court, and a final and irre

versible judgment rendered therein. Availing themselves of a right

conferred by a statute of this State, the defendants have brought a re

view; and the cause may now be tried over again here, in accordance

with the provisions of the statute, which imposes various qualifications

and conditions upon the exercise of the right. Gen: Stats., ch. 215,

sees. 10, 11, 12, 13. Unless the cuuse is to be tried and judgment to

be rendered in the Federal court on review, the same as though it had

not been tried before at all, (which I suppose nobody will pretend,) I

do not see how it can be tried there at all, unless the Federal court

will undertake to administer the municipal law of New Hampshire,

and communicate with the State court for the purpose of ascertaining

what the final judgment there shall be. But even if this difficulty

were out of the way, it seems to me the reasons against the construe
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tion of the United States statute contended for by the plaintiff in re

view are quite strong and controlling. Undoubtedly the language of

a legislative act ought to be very clear and unequivocal, before a court

would be warranted in holding that the legislature intended to give

parties the right to experiment in a State court by going through

with a full trial of the merits there, and then, if they are not satisfied

with the result, carry their cause to another court for a retrial of the

same issues of fact already once settled by the verdict of a jury to

which they have voluntarily submitted them. Practically it would

amount to an appeal, and make the State courts inferior to any Fede

ral court now in existence, or which may be hereafter created, to which

it shall be provided that such cause may be removed. The right to a

retrial in the State court is given by a statute of the State, but that

statute confers no jurisdiction upon any other tribunal. I fully agree

with my brother Smith, that the language of this act admits of no

such construction.

Further : if such a construction were to be put upon the act, I should

say that, in its spirit and practical operation it is in direct conflict

with the seventh article of amendment of the constitution of the

United States, which declares that " no fact tried by a jury shall be

otherwise re-examined in any court of the United than according to

the rules of the common law. " Wetherbee vs. Johnson, 14 Mass.,

412; Bryant vs. Rich, 106 Mass., 180, and cases cited on page 193.

By the rules of the common law, facts once settled by the verdict of

a jury cannot be tried again by another jury in the same proceeding.

The merits of this question have been recently considered by

the Supreme Judicial Court of Massachusetts in the case of Galpin vs.

Critchlow, Am. Law. Reg., March, 1874, p. 137, where, after a careful

examination of the various acts of Congress relating to the subject, it

was decided that an action cannot be removed from a State court in

to the Circuit Court of the United States under the act of Congress

of 1867, ch. 196, after a trial on the merits, although such a trial re

sulted in a disagreement of the jury. With entire respect it may be

said that, so far as regards the reasons upon which the question

should be determined, no higher authority can be produced, and I

fully agree with the reasoning of the learned chief justice in that case,

and with the conclusion reached by the court. The question, how

ever, whether the language of the act of 1867 is equivalent to that

used in the act of 1866 need not be discussed because of the change

of phraseology made by the Revised Statutes.
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Nor is it necessary to inquire how far the case of Insurance Co. vs.

Dunn, 19 Wall., 214, [4 Ins. Law Jour., 57,] could be regarded as an

authority in favor of the plaintiff's contention had no such change in

phraseology been made.

In view of the provisions of our statute with respect to reviews, and

the amendment of the United States constitution referred to, as now

advised, I should hesitate before ordering a cause removed to the Cir

cuit Court of the United States for review, in pursuance of any statute

that might be passed by Congress, until such right of removal had

been determined by the Supreme Court of the United States upon

error to the judgment of this court.

Exceptions overruled and petition denied.

Cushtno, C. J., concurred.

PENNSYLVANIA SUPEEME COURT.

Error to the District Court of Philadelphia County.

WASHINGTON LIFE INS. CO.

us.

SCHAIBLE.

Where the policy is "in consideration of the statements in the application," and

contains a proviso that " if such statements are in any respect untrue " policy

to be void, the statements in the application are representations, not warranties

—Admissibility of photograph to prove appearance.

This was an action of assumpsit brought by Schaible, administrator

of Eureka Randon, against the Washington Life Ins. Co., on a po

licy issued by them upon the life of Eureka Randon. Pleas, non as

sumpsit, payment with leave, etc., and a special plea of misrepresenta

tion in the application.

* From Pittsburgh Legal Journal. Decision rendered April 2, 1876.
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Upon the trial the plaintiff offered in evidence the policy, and the

application made by Eureka Randon for the same.

The material parts of the policy were as follows :

" This policy witnesseth that the Washington Insurance Company,

in consideration of the representations made to them in the applica

tion for .this policy, and the sum of $212.80 * * * * do insure the

life of * * * * Eureka Randon.

" This policy is issued and accepted by the assured upon the fol-

fowing express conditions and agreement. * * * *

" * * * * or, if any of the statements or declarations made in

the application for this policy, upon the faith of which this policy is

issued, shall be found in any respect untrue, * * * * then in any and

every such case the said company shall not be liable for the payment

of the sum insured, or any part thereof, and this policy shall be null

and void, and shall cease and determine." * * * *

The application contained the following :

" Has the party consumption, or any disorder, infirmity, or weak

ness, tending to impair the constitution ? Ans. No. "

The application continued : " It is hereby declared that the above

are fair and true answers to the foregoing questions, and it is acknow

ledged and agreed by the undersigned that the above statement shall

form the basis of the contract for insurance, and also that any willful,

untrue or fraudulent answers, any suppressions of facts in regard to

the party's health, etc., will render the policy null and void."

The plaintiff then proved the death of the insured, and rested.

The defendant's witnesses testified in substance as follows : The

policy was issued on October 16, 1871, and on October 24, 1871, the

insured died. A post mortem examination by several eminent physi

cians disclosed that the cause of her death was consumption ; her

lungs were filled with tubercles and other organs much diseased.

The plaintiff rebutted, by evidence that the death of the insured

was very sudden, and that she was attending to work with every ex

ternal appearance of health to within two or three days of her death.

The plaintiff also offered in evidence a colored photograph of the in

sured taken a short time before her death, which several witnesses

testified was a good likeness* The defendant objected ; objection

overruled and exception.

The defendant presented the following point : " If the jury find

from the evidence that any misstatement was made in answer to any

of the interrogatories, whether intentional or not, such misstatement

will avoid the policy, and the verdict must be for the defendant."
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This point was negatived, and the court below (Thayer, J.,) charged

that " under the terms of the insurance the answers to the questions

contained in the application were representations and not warranties :

If the answers were truthfully, honestly, and faithfully made, and no

thing was suppressed, concealed, or kept back which it was material

for the defendant to know, then the policy was not avoided by the

fact that some of the answers were in point of fact incorrect, erro

neous, or untrue."

Verdict and judgment for the plaintiff. The defendant took a writ

of error, assigning for error—.

1. The admission of the colored photograph.

2. The refusal of the learned judge to affirm the point above

presented.

3. Th^ charge of the court, as above given.

Carty (with whom was Heverin),/cw Plaintiff' in Error.

The utility of portraits as evidence of personal appearance has

been seriously questioned. Wharton & Still's Med. Juris., § 1221.

Especially as to the appearance of a female are they deceptive.

It is manifest from the evidence that the insured had some serious

disorders when the application was made for the policy ; and, there

being a warranty as to the truth of the statements therein contained,

the falsity of any of them being shown, the policy becomes void.

Hartman vs. Keystone Ins. Co., 9 Har., 466 ; Ins. Co. vs. Lawrence,

10 Pet., 507 ; Frisbee vs. Ins. Co., 3 Casey, 325 ; Haguemin vs. Ray-

ley, 6 Taunt., 186 ; Von Lindenman vs. Desborough, 3 Man. & R., 45 ;

S. C, 3 C. & P., 353 ; Kelsy vs. Ins. Co., 35 Conn., 225 ; Campbell

vs. Ins. Co., 98 Mass., 381 ; Vose vs. Ins., 6 Cush., 42 ; Eddy St.

Foundry vs. Ins. Co., 1 Clifford, 300 ; Scales vs. Scanlan, 6 Irish Law

Rep., 367 ; Anderson vs. Fitzgerald, 4 H. of Lds. Cas., 384 ; Mac-

donald vs. Law Union Co., Leg. Int., Aug. 14, 1874.

Calloway, contra.

It is important to notice the difference in the wording of the appli

cation, and of the policy ; the former contains the words willfully un

true, the latter omits the word willfully ; but the application forms

the basis of the contract in this case'; therefore by the application

the statements were made " representations " and not " warranties."

The law in this case is very simple and will be found in May on
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Life Ins., 176 ; Bliss on Life Ins., 96 ; Washington Ins. Co., vs. Kar-

ney, 2 Ins. L. J., 283 ; Swet vs. Fairlie, 6 C. & P., 1.

The authorities cited by the other side are irrelevant.

Per Curiam.—Judgment affirmed. Williams, J., was absent.

No opinion.

UNITED STATES CIRCUIT COURT.

WESTERN DISTRICT OF MISSOURI.

April Term, 1875.

JOSEPH LORIE, Administrator of Abraham Lome,

vs.

CONNECTICUT MUTUAL LIFE INS. CO.

Incidental information by a brother to the agent that insured |had moved within

the prohibited limits, and in reply to an offer of agent to obtain a permit, that

he would attend to it if it did not cost too much, cannot be construed as a

waiver of the policy condition as to residence when coupled with a notice on

the face of the policy that no agent had a right to waive its conditions.

Subsequent to the removal of the insured and the conversation with his brother,

but prior to the season covered by the prohibition, the agent wrote a letter to

the insured acknowledging receipt of premium and encouraging him to keep

his policy in force.

Held, that this was not such a knowledge of the agent and waiver of the con

dition as bound the company.

This is an action on a life policy issued by the defendant on the

fifth day of May, 1870, at Kansas City, Missouri, to Abraham Lorie,

for one thousand dollars, containing, among others, the following con

ditions : '' That the said insured is, under this policy, freely permitted

to reside in any civilized abode in the western hemisphere lying north

32d parallel of north latitude, in the United States, lying south of

said 32d parallel (except from the first day of July to the first day of

November,) * * * * without the consent of this company previously

given in writing." The defense is, that the insured at the time of
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his death, which occurred on the 24th of September, 1871, was resid

ing south of the prohibited line. To this defense the reply is, that

the defendant, through its agent, for a valuable consideration, agreed

to give deceased its written consent to remain and reside at Videlia,

Louisiana ; and again, that defendant, after knowing that deceased

resided within the prohibited lines, received a premium, and thereby

waived the conditions of the policy as to residence.

The testimony in the case is, that the premiums were paid to one

E. W. Pierce, the resident agent of defendant at Kansas City, Mis

souri, which was also the place of residence of the insured ; that be

tween the tenth day of October and the nineteenth day of November,

1870, the insured, without notice to the company or its agent, left

Kansas City to go by way of St. Louis to Videlia, Louisiana ; that a

day or two after he left, the plaintiff, who is a brother of the de

ceased, and who also resided in Kansas City, met Pierce on the street

and told him that his brother had gone to Videlia ; whereupon Pierce

asked whether he was going to live there, and, being answered in the

affirmative, said he ought to have a permit, intimating that he would

charge nothing for it. Plaintiff told Pierce that he would attend to

it for his brother if it did not cost much. There is a conflict of tes

timony as to the time deceased left Kansas City ; the plaintiff, soon

after the death of his brother, in the making of proof of death fur

nished the company, states that it was on the 19th day of November,

1870, and when he testifies on the trial, makes it between the 15th

and 29th of October, while another witness whose deposition was

taken, makes it between the 10th and 15th of October, 1870. The

insured died at Videlia, Louisiana, on the 24th of September, 1871, of

yellow fever, after an illness of four or five days. There were two

letters, dated respectively May 5th and 22d, 1871, written by Pierce

to deceased, the first addressed to him at Natchez, Miss., and the

second at Videlia, La. The first, dated May 5th, read as follows :

" Enclosed please find renewal receipt for your life insurance policy.

Your brother, Joseph Lorie, paid for it."

The letter of May 22d is as follows :

" Mr. J. Lorie handed me this day your letter dated May 16th. I

mailed your receipt in a registered letter, May 6th, to you to Nat

chez, Miss., as Joseph Lorie directed me. In regard to the premium,

I told you after the second payment it would be less. You need not
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have any fears about it not being a good investment. It is the best

investment you can make with the money it costs. After the second

payment your dividend will decrease your payment annually. Wish

ing you health and prosperity, I remain yours very respectfully.

[Both signed] E. W. Pierce."

This is all the testimony directly bearing on the issues.

Johnson & Botsord, for Plaintiff.

Lee & Adams, for Defendant.

Krekel, J.

The questions to be determined are, was there an agreement, as

set up in the reply, to waive the condition of the policy as to resi

dence, and if not, was the receiving of the premium on May 5, 1871,

a waiver of the condition of residence ?

The testimony as to an agreement for a valuable consideration to

waive in writing the condition of the policy as to residence is, that

plaintiff met defendant's agent on the streets of Kansas City two or

three days after the insured had left, and stated to him that his

brother had gone to Videlia, Louisiana, to live, and when the agent

spoke of the necessity of having a permit, he replied that he would

see to it if it did not cost too much.

Such incidental talk on the streets, when viewed with reference to

the allegations in the reply, and specially the policy, providing as it

does that previous written consent must be obtained of the company,

and by a printed note on the face of the policy, giving notice that no

agent had a right to waive any of the conditions of the policy, cannot

be construed into an agreement to waive the conditions of the policy

as to residence.

As to the second point, was the receiving of the premium on the

5th of May, 1871, a waiver of the condition of the policy as to resi

dence ?

In support of the affirmative view, May on Insurance, page 404,

§ 339, is relied on, and is as follows :

" But the right to insist upon a compliance with such restrictions

may be waived, and a receipt of the premium by the insurers after a

known violation of the conditions against residence abroad, or of the

terms of the permit granted, is a waiver of their right to claim a

forfeiture by reason of such violation. And this is true whether the
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knowledge be actual or constructive, as whether the violation is known

to the agent of the insurers who receives the premiums."

It will be observed, in the first place, that a knowledge of the vio

lation of the conditions of the policy must be brought home to the

ccmpany, either direct or to the agent. The language, that the

! nowledge may be actual or constructive, has reference to the know

ledge of the agent being the knowledge of the insurers, and does

not mean to convey the idea that constructive knowledge of the agent

is sufficient to bind the insurers. If the view was to prevail that

constructive knowledge of the agent bound the insurers, then the

date of the deceased leaving Kansas City becomes important.

An examination in the most favorable view to plaintiff of the testi

mony in the case seems not to furnish constructive notice to the

agent even. Assuming that the insured left Kansas City between

the 10th and 19th days of October, by way of St. Louis, to go to

Louisiana, and that, two or three days afterward, plaintiff, meeting

defendant's agent on the street, informed him that he had gone there

to reside, in the absence of all testimony that he arrived within the

prohibited lines before the 1st of November, would not give con

structive notice. The possibility that he might have arrived certainly

imparts no notice such as the plaintiff who sets up and must main

tain the waiver is bound to show. It is true that the witness testify

ing to deceased leaving between the 10th and 19th of October, also

states that she soon thereafter.received a letter from him ; but this

fact is not brought home to the knowledge of the agent. With the

knowledge which deceased had of the condition of his policy, and his

failing to apply for a permit when leaving, it is not likely that he

would enter within the prohibited limits for the sake of, at best, a few

days earlier arrival. The letters of the agent, Pierce, of May 5th

and 22d, 1871, quoted in full and relied on by plaintiff, both as show

ing an agreement to waive and a waiver in the view of the court, bear

rather against than for him. If a written waiver has been agreed on,

or a waiver was intended, what would be more likely than a reference

to either or both ? But instead of that, after his brother had paid

the premium for him, he props up his faith in life insurance as though

he was apprehensive of an abandonment—au idea in keeping with

his feeling, previous to removal to obtain a permit. His failure to

obtain a permit would be explained, however, if ho did not intend to

enter within the prohibited lines before the 1st of November, or left

Kansas City late in October, or on the 19th of November, as first tes

tified by plaintiff. The most careful examination of the testimony
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fails to satisfy the court that the agent had constructive notice even

of the coming of insured within the prohibited limits prior to the

1st day of November, 1870, much less knowledge of his so doing.

That it is actual instead of constructive knowledge the cases in main

tenance of the text cited abundantly shows. Bevin vs. The Con

necticut Mutual, 22d Connecticut, 244, is a case in which the company

had received three premiums one year after full knowledge of the

claimed violation. In Wirz vs. Havey, 27 Law and Equity Reports,

(English,) page 140, the violation was known to both agent and com

pany for fourteen years, and the premium received each year. The

other cases are of similar import. In all of them the premiums were

received after a known violation. In the case before the court the

premium of the 5th May, 1871, was received before a violation, and

while insured resided at Videlia, Louisiana, as under the policy he

had a right to do up to the 1st July. The statement of the plaintiff

to Pierce (who is dead) in the accidental conversation on the street,

that insured intended to reside at Videlia, and that he would attend

to getting a permit if it did not cost too much, must be understood

as saying that if deceased continued to reside there it would be in

conformity of the conditions of the policy and under a permit, which

failing to obtain the policy is avoided.

Dillon, J., concurs.
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SUPREME COURT OF PENNSYLVANIA.

Error to Court of Common Pleas of Alleghany Co.

ADAMS

vs.

THE PITTSBURGH INSURANCE CO.*

Where a premium note for insurance was executed by the captain under the direc

tion of a part owner on a steamboat navigating the Ohio and its tributaries, the

evidence must be clear, uncontradictory and distinct, to establish such a usage

in a particular port as will bind the other owners.

Gordon, J.

The court below permitted the defendant, part owner of the steam

boat Glasgow, to be charged with the amount of a premium note,

executed to the plaintiff by the captain, under the direction of an

other part owner, for the insurance of the boat. This insurance was

made and the note given without the knowledge or consent of the

defendant. It is conceded that under ordinary circumstances this

could not be done. But the plaintiff was permitted to go to the jury

on evidence of a custom or usage of the port of Pittsburgh, warranting

the captain thus to bind the owner of the vessels navigating the Ohio

and its tributaries. It is possible that a usage such as this, though

derogatory of the rights of such owners, and not required for the ad

vancement of commerce and trade, might be established by proper

proof.

But in order to establish such custom, the evidence by which it is

proposed to prove it must be clear, uncontradictory and distinct.

Custom is usage so long established and so well known as to have

acquired the force of law. It is obvious, therefore, that a custom

not only can, but must be so proved as to leave no doubt upon the

mind with reference to its nature and character.

* Decision rendered Nov. 16, 1874.
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Doubt must be wholly eliminated from the evidence adduced or

the usage is not well proved. In view of these principles we cannot

agree that the evidence in this case was such as the court should have

submitted to the jury for the purpose proposed. Four witnesses gave

their evidence upon this subject. One testifies that the custom is for

an owner and the captain to insure for all the owners, the captain

signing the premium note. Another states simply that it was cus

tomary for the captain to execute the note, but whether under author-

ty of one or all of the owners, he does not say. The third, that it was

customary for the captain to insure for the boat and owners, but adds

upon cross-examination that he knew of no case where the captain

was not directed by the owners. The fourth, that it was the custom

for the captain to insure for the owners, as in this case. From this

testimony it is impossible to say what the custom or usage is, if in

deed any such exists. Has the captain power upon his own motion to

insure, or does it require the joint action of a part owner aud the cap

tain? May he insure the boat when there is but a single owner, or is

he confined to cases where there are several joint owners ?

These are questions which are legitimately raised from the evidence,

and as that evidence does not clearly and definitely answer either of

them, the court should not have permitted it to go to the jury.

The judgment is reversed, and a venire/arias de novo awarded.



MISCELLANEOUS.

The following summary of cases, chiefly in the lower courts, is from

various sources, not official.

Fire.—Assignment of policy itrithoui consent of company.

The property insured was a general stock of goods, and was owned

by Thomas L. Prows, and not by the plaintiff, James A. Prows, and

the policy was issued to Thomas L. Prows.

Previous to the fire and while the policy was in force, Thomas L.

Prows became indebted to sundry persons on sundry notes, which he

describes, and the plaintiff signed or indorsed all of said notes as

surety for Thomas L. Prows, and Thomas L. promised to keep said

stock of goods insured for the benefit of the plaintiff.

It is alleged that on May 2d, 1868, Thomas L. Prows, to indemnify

plaintiff against loss on account of said notes, gave him a chattel mort

gage on the goods in the store, describing them.

It is further alleged that Thomas L. Prows had been indebted also

to sundry other persons for which the plaintiff became surety to the

creditors, and took another chattel mortgage on the goods to indemnify

him, and that at the time of the signing of said obligations as surety, and

receiving said chattel mortgage, said Thomas L. informed plaintiff that

he had policies of insurance on said property, naming the policy sued on

as one, and said that he would hold the said policy of insurance for the

use and benefit of this plaintiff, and would cause the same to be re

newed, and keep the property insured for the plaintiffs indemnity.

It appears that plaintiff had to pay the said debts, and that there was

due him on that account $3,287, besides interest. On the 24th of

May, 1868, the property was destroyed by fire, which happened under

the policy, and on the next day, May 25, 1868, Thomas L. transferred

to the plaintiff the policy in consideration of the premises, and author

ized plaintiff to collect the full amount of the loss of which defendant

had notice, and the plaintiff holds and owns the policy.

In Cromwell vs. Brooklyn Fire Ins. Co., 39 Barb., 227, it was held
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that where a purchaser agrees to insure for the benefit of his vendor,

and to assign the policy as his security, and subsequently does insure

but does not assign the policy, the agreement operates as an equitable

assignment of the money payable upon the policy, but not as an as

signment of the policy, and does not fall within the clause in the

policy, making void the policy if assigned without the written consent

of the company indorsed upon it.

Held, That the giving of the chattel mortgage was not a violation

of the conditions of the policy against any assignment of the policy,

or any interest therein, without consent of the company. [Taft, J.]

James A. Prows vs. Ohio Valley Ins. Co.

Sup. Ct. of Cincinnati. J Special Term, Dec. 1874.
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DIGEST OF DECISIONS

IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME

AND CIRCUIT COURTS, AND IN THE STATE

SUPREME COURTS.

From certified transcripts in our possession.

EVIDENCE.

§ 129. Life.—Of Wife under the Statutes of Wisconsin.—

The policy was payable to E. as trustee for his wife and ano

ther party. In a suit brought for recovery by E., as trustee,

held, that the wife was the meritorious cause of action, and, un

der the statute of Wisconsin, was a competent witness in the

case.

2 Wag. St., p. 371, \ 1 ; Tingley vs. Cowgill, 48 Mo., 291 ; Harrimau

et al. vs. Stowe, 57 Mo., 93.

Evers vs. Life Ass. of America.

Bep'd Jonrl, p. 6»3. Ho. 8. C.
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§ 130. Life.—Effect of Affidavit accompanying Proofs of Loss

as.—An affidavit accompanying proofs of loss, which was not re

quired by the policy, and which it did not appear that the plain

tiff, who was the wife of the insured, had ever seen, was put in

evidence at request of the company and against the objection of

the plaintiff. Held, that the plaintiff was not absolutely con

cluded by the statements of another party in that affidavit as to

the cause of her husband's death.

Cluff va. Ins. Co., 13 Allen, 308 ; S. C., 1 Big., 215 ; case of Campbell vs.

Ins. Co., 10 Allen, 213, distinguished.

Day vs. Mut. Ben. Life Ins. Co. '

Bep'd Jour'l, p. 586. D. C. 8 C.

§ 131. Life.—Admissions to be taken as Entirety.—Admissi

bility of Proofs of Health.—Every admission is to be taken as an

entirety, of the fact which makes for the one side with the quali

fications which limit, modify, or destroy its effect on the other.

The agent of the claimant testified that the officers of the com

pany admitted that the proofs presented were sufficient as to the

question of death; but they showed death by suicide. Held, that the

whole admissions of the company should be taken together. If

it was sufficient to establish the death of the insured, it was also

sufficient to show the manner of such death. Held, that the

preliminary proofs of death presented by the plaintiff are admis

sible as primafacie evidence of the facts stated therein against

the insured and on behalf of the company.

Campbell vs. Charter Oak Ins. Co., 10 Allen, 203 ; Irwin vs. Excelsior

Ins. Co., 1 Bosworth, 60.

The case of Cluff vs. Mutual Benefit Ins. Co., 99 Mass., 317, distin

guished.

Mutual Benefit Life In*. Co. vs. Newton.

Bep'd Jour'l, p. 685. C. 8. 3. C.

HEALTH.

§ 132. Life.—Condition at Time of Renewal.—The premium

was not paid when due. Subsequently the policy was reinstated

upon application of the insured, who furnished his own certifi

cate, together with that of the company's examining physician,

that he was in good health. The renewal receipt was delivered
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two weeks later. Held, that the insured was not obliged to

furnish any further statements as to the variation of his health

between the time of applying for renewal and the delivery of the

renewal receipt.

Bail vs. Mid. Ben. Life Ins. Co.
* —1130.

INSURABLE INTEREST.

§ 133. Life.—Admissibility of Evidence.—The policy was

on the life of C, payable to E. as trustee for his wife and

the wife of D., made to secure to the wives notes given

by C. for the dower interest of the wives in lands with

which C. purchased an interest in the firm of E. <fe D. Heldf

that evidence on the part of the company to prove a want of in

surable interest by showing the worthless character of the lands,

the defective character of the titles, lack of good faith in the

conveyances, and unproductive character of the business was

not admissible, when all the facts were known to the company

before the issue of the policies. The policies were made payable

to C. in case of his survival to a certain period, otherwise to E.

as trustee. Held, that the sole interest in the policies was in C.

during his life ; the interest of the wives did not legally take ef

fect u»til after the death of C. There could therefore have been

no joint interest, and the admissions of C. were Dot receivable

against the wives, the plaintiffs in the suit.

1 Greenl. on Ev., g 176.

Erers vs. Life Ass. of America.

-I 139.

§ 134. Eire.—Equity of Redemption.—Right to Sue.—The po

licy insured the interest of P., payable to C., a judgment creditor,

who held an inchoate title to the premises by virtue of a sheriff's

sale. When the policy was issued the right of redemption be

longed to P. It had ceased at the time of the fire as to owner of

the fee, but P. had still a right until after the fire to redeem,

through other judgment creditors whom he might create. C.

had contracted with P., that if he obtained a perfect title by

lapse of time allowed for redemption, to have certain mortgage
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and judgment debts of P. satisfied. Held, that all this consti

tuted an insurable interest in P.

Herkimer vs. Rice, 27 N. Y., 163 ; Stephens vs. Dl. Mut. Ins. Co., 48 BJ.

327 ; Strong vs. M. Ins. Co., 10 Pick., 41 ; Buffum vs. Bowditch Mut.

Ins. Co., 10 Cush., 540 ; 2 R. S., 373, sec. 51 ; Cheeney vs. Woodruff, 45

N. Y., 98, 100, 101, and cases there cited ; Waring vs. Loder, 53 N. Y.,

581 ; Franklin Fire Ins. Co. vs. Findlay, 6 Wheat., 483 ; Lagams vs. Com.

Ins. Co., 19 Pick., 81.

Held, that it was not necessary to make P. a party in the suit.

C. had a right to recover the whole, and held the surplus as trus

tee for P. The only interest of the company in the fact that C.

had liens, was to ascertain if he had some such claim and was

thereby entitled to sue.

Clinton vs. Hope Ins. Co., 45 N. Y., 544

Cone vs. Niagara Fire Ins. Co.

Bep'd Jour'l, p. 729. N. Y. C. A.

PAROL CONTRACT.

§ 135. Fibe.—Definite Time and Rale Essential to Validity of.

—A verbal arrangement with an agent for insurance, in which

the time the insurance was to run and the premium rate were

left subject to future adjustment, does not constitute a valid

parol contract. To constitute a valid contract of insurance the

minds of the parties must meet as to the premises insured, the

risk, the amount insured, the time the risk shoiild continue, and

the premiums.

Baptist Church vs. Brooklyn Fire Ins. Co., 28 N. Y., 153 ; Audubon vs.

Excelsior Ins. Co., 27 N. Y., 216 ; Kennebec Co. vs. Augusta Ins. Co., 6

Gray, 204 ; Monsur vs. N. E. Mut. Mar. Ins. Co., 12 Gray, 520 ; Walker

vs. Metrop. Ins. Co., 59 Me., 391, distinguished.

The principle of a promissory note or check, silent as to time,

cannot be applied to a contract of insurance. Proof of usage of

a company, in its dealings with other parties, is immaterial when

no complete contract has been made.

Strohn et al. vs. Hartford Fire Ins. Co.

Bep'd Jour'l p. 680. Win. 8. C.

POLICY.

§ 136. Fibe.—Not necessary in Action on Contract.—Equity tcUl

compel the Delivery of Policy and complete the Remedy.—A policy
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is not necessary to enable the insured to maintain an action on

the contract, and when none is issued the contract may be proved

by any competent evidence.

Goodall vs. N. E. Ins. Co., 25 N. H., 192 ; M'Culloch vs. Eagle Ins. Co.,

1 Pick., 278 ; Kennebec Co. vs. Augusta * Banking Co., 6 Gray, 204 ; Pierce

vs. Nashua Ins. Co., 50 N. H., 297.

A court of equity may compel the delivery of the policy, and

having taken jurisdiction for this purpose will, to avoid circuity

of action, go on and afford the complete remedy.

Tayloe vs. Merchants Fire Ins. Co., 9 How., 390 ; 3 Pars, on Con., 374.

Gerrish vs. German Ins. Co.

Eep'd Jour'], p. 689. H. h. 8. C.

PREMIUM NOTE.

§ 137. Life.—Is Complete Payment of Premium.—The policy

provided that in case of default in the payment of any premium,

or interest on any premium note, the liability of the company

should be limited to as many tenths of the sum insured as there

had been " complete annual premiums " paid at the time of the

default. The notes provided that they were given for part of

the premium ; that the dividends were to be applied to their pay

ment ; also that the interest should be paid annually or the policy

forfeited. The company was mutual, and its charter provided

that any member in default may be prohibited from sharing in

the profits. The premiums remained unpaid after two years.

The dividends were apportioned annually from the profits of the

third year preceding, and the directors, in accordance with their

custom, treated this policy as lapsed, and allowed no dividend

at any time. Held, that it was not intended that a failure to

pay the note in any year should work a forfeiture to any extent.

The doctrine that the giving of a note does not operate as the

payment of a precedent debt does not apply. The payment of

the cash part, with interest on the notes, and the execution of

the notes required, during the two years were complete pay

ments of premium, which entitle the claimant to two tenths of

the sum insured, less the amount of notes and accrued interest.

Ohde vs. N. W. Mut. Life, Ins. Co.

Bep'd Jour'l, p. 702. Iowa 8. C.
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SUBROGATION.

§ 138. Fire.—Judgment Creditor insuring Interest of Debtor.—

The policy insured the interest of P., payable to 0., a judgment

creditor, having an inchoate title by virtue of a sheriff's sale.

The time allowed for redemption by other judgment creditors

lapsed after the fire, and C. obtained full title by virtue of sher

iff 's deed. Held, that the company could not be subrogated to

the rights of C. against P. or the property, whether C. was more

or less than indemnified.

Cone vs. Niagara Fire Ins. Co.

-Iisi.

TAXATION.

§ 139. Life.—Of Premiums of Mvtual Companies in Michi

gan.— The Acts of 1869 and 1871.—The Michigan act of 1869

prescribed a tax on " all premiums received in cash or other

wise." The act of 1871 required the tax to be " upon the pre

miums received," and also on such sums as within the year

" shall have been agreed to be paid for any insurance effected or

agreed to be effected or procured" The full premiums called for

by the contracts of a mutual life company in that State, were

$287,019.25. In conformity with an understanding, as claimed by

the company, with its policy-holders to restrict its exactions to

the cost of insurance, the actual collections of that year were

reduced to $163,275.58, the amount being determined by credit

ing on the premiums due the amount of over-payments in 1872.

Held, that the excessive payment of 1872 was resolved into a

part payment of the premiums of 1873, and as such liable to

taxation, and that under either statute the whole sum collectable,

$287,019.25, was liable to taxation, and not merely the amount

actually collected.

Shargo's Case, L. R., 8 Ch'y App., 407 ; 5 Eng., 626 ; Owen vs. Dmiton.

5 Tyrw., 360 ; Pratt vs. Footc, 5 Seld., 463-6, ib. 599 ; Domat's Civil Law.

Pt. 1, B 4, Tit. 2, Cash. Ed.

Held, that the act of 1871 was meant to enlarge the scope of

the act of 1869, not merely to more accurately define it.

People ex ret. Conn. Mut. Life Ins. Co. vs. Collier, Sate Treasurer.

Rtp'd Jonr'l, p. 693. Mich. & C.
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TITLE.

§ 140. Fire.—Assignment under U. S. Banh-uptcy Act.—The

policy insured C., loss if any payable to P., the mortgagee, and

provided that it should be void, " if any change take place in

title or possession, whether by legal process, or judicial decree,

or voluntary transfer or conveyance." The insured was adjudged

an involuntary bankrupt under the U. S. act of March 2d, 1867

passed prior to the date of the policy, and his property was as

signed by the register to the assignee in bankruptcy. Held, that it

was the intention of the parties to include involuntary as well as

voluntary transfers. Held, that there was a change of title within

the meaning of the policy clause, and P. could not recover.

Savage vs. Howard Ins. Co., 52 N. Y., 502 (2 Ins. Law Journal, 769) ;

Case of Starkweather vs. Cleaveland Ins. Co. , 2 Abbott, U. S. Kep. , p. 57

distinguished.

Perry vs. Lorillard Fire Ins. Co.

B«p'd Jour'], p. 673. N. ¥. O. A.

UNOCCUPIED PREMISES.

§ 141. Fibe.—Knowledge of Agent.—The agent understood

when the policy was applied for, that the house was vacant and

likely to remain so for some time. Held, that this was knowledge

of the company, and was in fact an oral contract which jus

tified a judgment below, that the written consent required

should be indorsed on the policy.

Cone vs. Niagara Fire Ins. Co.

—I 134.

USAGE.

§ 142. Mabine.—Proofof.—The captain of a steamboat navigat

ing the Ohio and its tributaries, under direction of a part owner

executed a premium note for insurance at Pittsburgh. Held, that

such a usage is not required for the advancement of trade, is

derogatory to the rights of the owners, and can only be estab

lished by evidence that is clear, uncontradictory and distinct, to

bind the other owners.

Adams vs. Pittsburgh Ins. Co. ,

Bep'd Jour'l. p. 637. P*- 8. 0.
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WARRANTY.

§ 143. Life.—Construction of Policy. — What Constitutes a

Breach of.—Where the policy and application held forth the as

surance that nothing but gross carelessness or fraud would avoid

the policy, and that payment would be contested only in case of

fraud, and by their language gave the insured every reason to

believe that no unintentional misstatement would vitiate the

contract, Held, that the answers will be construed as repre

sentations, although declared warranties in the application and

policy.

Where the questions are numerous and puzzling, incorrect

answers must be conclusively proved to be fraudulent to sustain

a nonsuit. To the question whether he ever had any illness,

local disease, or injury to any organ, the insured answered

No. To the question, " Family physician, and each one who has

ever given the party medical attendance," the answer was " Have

none." The insured had been afflicted six years before with a

temporary injury to the eye, and had received medical attend

ance. Held, that these were not conclusive evidence of fraud

or breach of warranty that would sustain a nonsuit. They con

stituted a question of fraud for the jury.

Filch vs. American Poptdttr Life Int. Co.

Rep'd Jour'l, p. 665. N. T. C. A.



REPORT OF DECISIONS

RENDERED IN INSURANCE CASES, IN THE UNITED STATES

SUPREME AND CIRCUIT COURTS, AND IN THE

STATE SUPREME COURTS.

From certified transcripts in our possession.

SUPREME COURT OF NEW HAMPSHIRE.

March Term, 1875.

CHAMBERLAIN

vs.

NEW HAMPSHIRE FIliE INS. CO.*

The person to sue for the breach of a simple contract is the person from whom the

consideration for the promise moves.

The municipal laws of a State are necessarily referred to in all contracts made

within the State subsequent to the enactment of those laws, and must govern

and control them in all matters affectiug their validity, construction, or dis

charge.

The defendant corporation, a joint-stock insurance company, issued a policy in

suring W. against loss or damage by fire to the amount of one thousand dol

lars on his house, etc. ; " in case of loss, insurance to be paid to " C., who

held a mortgage upon the premises to secure the payment of six hundred dol

lars. The insurance was obtained by C., with the consent of W. C. paid the

premium, and \V. had no negotiations with the company. Held, that C. was

* From advanced ttheeta of 55 N. H. Report**.
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the proper party to maintain an action upon the policy, to recover not only to

the extent of his own but also the interest of W. secured thereby.

The policy contained a condition that it should be void if the premises should be

come vacated by the removal of the owner or occupant, without immediate

notice to the company and consent indorsed on the policy. The buildings

were occupied by the owner at the date of the policy, and continued to be

thus occupied, nearly a year, when they were vacated, and remained unoccupied

until their destruction by fire, nine months later. They were not destroyed by

reason of exposure to any risk which it was the object of the condition in the

policy to guard against. W. gave no notice to the company of the vacating of

the buildings, because, not having obtained the insurance nor received the

policy, he was ignorant of the condition therein ; and C. gave no notice, be

cause (without fault or negligence) he was unaware that W. had removed.

Held, that the failure to give notice was a "mistake," within the intendment

' of the statute, which provides that "no policy shall be avoided by reason of
r any mistake or misrepresentation, unless it appears to have been intentionally

and fraudulently made ; but the party insuring, in any action brought against

them on such policy, may show the facts, and the jury shall reduce the amount

for which such party would otherwise be liable as much in proportion as the

' premium ought to have been increased if no mistake or misrepresentation had

occurred," Ladd, J., dissenting.

Held, also, that notwithstanding the mistake, and notwithstanding the fact that

the buildings were not destroyed by reason of exposure to the risks of non-

occupation, still, inasmuch as the company might have refused to insure the

property, or might lawfully have charged an increased price for the continuance

of the insurance if they had known of the vacating of the buildings, the amount

of its liability must be diminished, as indicated by the statute.

Assumpsit on a policy of insurance issued by the defendants, in

suring " John M. White against loss or damage by fire, to the amount

of $1,000, on his house, shed, and barn in High Bridge village, New

Ipswich ; in case of loss, insurance to be paid to James L. Chamber

lain." Case tried by the court.

The defense was : 1. That the action could not be maintained in

the name of the plaintiff. 2. That the policy became void by reason

of the following condition : " If the premises hereby insured become

vacated by the removal of the owner or occupant, without immediate

notice to the company and consent indorsed, hereon, * * * * this

policy shall be void." The policy was dated July 15, 1870. The

plaintiff then owning a note and mortgage for $(i00 given by White

with White's consent obtained the insurance on buildings owned by

White, who lived in and occupied them. June 1, 1871, White, by re

moval, not intending to return, vacated the premises, and they re

mained unoccupied till destroyed by fire, Feb. 26, 1872. Xo notice

was given of the premises being vacated, and the plaintiff and the

defendants were not aware, till after the fire, that they were vacated.

The buildings were burned by a fire originating in a factory, and com

municating through other occupied buildings, and were not destroyed

-serves by any4egal-e»nt**«t-tlwy-iBB>y- caooou to maliO) that it io not IT
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by reason of exposure to any risk which it was the object of the con

ditions in the policy to guard against. The defendants, being in

formed in September, 1872, that the buildings had been vacated be

fore the fire, raised that objection. This objection was not raised in

the communications between the parties soon after the fire, because

the defendants were not then aware that the buildings had been va

cated before the fire. White gave no notice, because he did not ob

tain the insurance, had no interest in it, and was ignorant of the

condition in the policy ; and the plaintiff gave no notice, because he

did not know that White had moved. Upon these facts judgment is

to be rendered.

Case reserved.

Stephens and Parker, for Plaintiff'.

Briggs & Huse, for Defendants.

Foster, C. J., C. C.

By the terms of the policy the defendants insured John M. White

against loss or damage on his buildings, and agreed to pay the amount

of the insurance, in case of loss, to the plaintiff. The plaintiff had an

insurable interest in the property as White's mortgagee to the extent

of $600. It is said that White had no interest in the insurance; but

this is evidently stated inadvertently, for if, in the circumstances of

the case, the defendants are liable to pay the full amount of the insur

ance,—$1,000,—then it is manifest that White has an interest to the

extent of the surplus after the discharge of the plaintiff's indebted

ness to him; and if this plaintiff can recover the whole sum insured in

this action, he will recover and hold that surplus as the trustee of

White. See Barnes vs. U. M. F. Ins. Co., 45 N. H., 21, 28.

The insurance was obtained with White's consent, but he had real

ly nothing to do with the transaction, and was ignorant of the terms

and conditions of the policy. The plaintiff paid the premium, and

was in fact the only party contracting with the company.

But the first ground of defense to the plaintiff's claim is, that the

action cannot be maintained in his name.

Probably no principle in the law of insurance is more clearly set

tled in this State.than that by the rules of the common law, where a

policy issued by a mutual insurance company has been assigned, the

action upon it must be brought in the name of the assignor, although

the assignment is assented to and the policy is made payable in case •

of loss to a third party, unless, by giving a new premium note, the
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assignee becomes substituted for the insured and a member of the

company, in which case the action must be brought in the name of the

latter. Nevins vs. The Rockingham Fire Ins. Co., 25 N. H., 22; Rol

lins vs. The Columbian Fire Ins. Co., 25 N. H., 200 ; Folsom vs. The

Belknap Co. M. F. Ins. Co., 30 N. H., 231 ; Blanchard vs. Atlantic M.

F. Ins. Co., 33 N. H., 9; Barnes vs. Union M. F. Ins. Co., 45 N. H.,

24 ; Pierce vs. Nashua Fire Ins. Co., 50 N. H., 297; Granger vs. How

ard Ins. Co., 5 Wend., 200; Conover vs. Mutual Fire Ins. Co., 3 Den.,

254 ; Nevins vs. Rockingham Fire Ins. Co., before cited. And it

makes no difference that by the express terms of the policy the insur

ance, in case of loss, is to be paid to the assignee or to a third person.

Nevins vs. Rockingham Fire Ins. Co., Blanchard vs. Atlantic M. F.

Ins. Co. , and Barnes vs. Union M. F. Ins. Co., before cited.

The rule is otherwise in some jurisdictions—May on Insurance, sees.

446, 447, and cases cited in notes; but it seems to be so firmly estab

lished in jhis State, in accordance with the general rule of the com

mon law applicable to personal contracts of this character, that it

would seem inexpedient now to adopt a different rule. Unless this

may, in some sort, be regarded as substantially the case of an assign

ment, chapter 30 of the Laws of 1869 is not applicable to this case.

That chapter relates solely to policies which have been assigned.

Prior to that statute it was understood that where, by the terms of

the charter Or by-laws of a mutual insurance company, provision is

made for a transfer of the policy, upon mortgage or sale of the prop

erty insured, giving to the assignee all the rights and privileges before

possessed by the assignor, a suit upon the policy must be in the name

of the assignee. There was privity of contract in such a case, because

the company expressly agreed that the assignee should stand in the

place of the assignor, possessed of all his rights and privileges. The

act of 1869 provided that in such a case the party in interest might

bring his action either in the name of the assignor or assignee ; but

that statute cannot be held to apply tc a case like the present, not

withstanding it may seem to be within the spirit of the act. Loring

vs. Manf. Ins. Co., 8 Gray, 28.

In May on Insurance, sec. 446, it is said,—" The general rule appli

cable to personal contracts is that, if assigned, the action for a breach

must be brought in the name of the assignor, except where the defend

ant has promised the assignee to respond to him. But a consent to

the assignment is generally held to be the equivalent of this promise.

And so, if the policy is made ' payable in case of loss ' to a third party"

* Numerous decisions in the courts of Maine, Massachusetts, and New
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York are cited in support of this proposition. But, as we ha i

the policy of our own courts is different, prohibiting the maintenance

of an action by the assignee, although the assignment is assented to

and the policy is made payable in case of loss to a third party, unless,

by the giving a new premium note, the assignee becomes substituted

for the assured, and a member of the company. All the New Hamp

shire cases before cited, it will be observed, relate to cases of mutual

companies ; and in every one of them mutuality of membership seems

to be made the test of capacity to sue. The anomalous doctrine is

maintained, that the plaintiff has no right of action except in'a cer

tain sense against himself, that is, against the association of which he

is himself a member.

This to my mind is very unsatisfactory. I fail to see how it can

make any difference in the rights of these parties that the defendants

here are a stock company and not a mutual company. The right of

a party to recover should depend, not at all upon his association with

the defendants as a member of their corporation, but, independently

of that, upon his contract.

The leading principle of mutual insurance companies is, that each

person whose property is insured becomes a corporator, or a member

of the company, and, by reason of such association, is bound to take

notice of, and is placed under obligation to observe, its by-laws. An-

gell on Fire and Life Insurance, sees. 10, 146. But a policy of insur

ance is a contract, and is to be governed by the same general princi

ples applicable to other personal contracts. May on Insurance, sees.

172, 173.

The general rule therefore applies, and I am not aware that it ad

mits of any exception, that the person to sue for a breach of a simple

contract must be the person from whom the consideration for the

promise moves. Dicey on Parties, 81 ; Chitty on Contracts, 62.

To entitle a party to sue upon a promise, the promise need not,

necessarily, in express terms, be addressed to the party entitled to

sue. In terms, it may be addressed to a party who, in law, shall be

regarded as the agent of the party from whom the consideration moves,

and the real party thus offering the inducement to the promise may

bring the suit upon it in his own name, notwithstanding the promissor

may have promised nothing to him directly. " The consideration,"

it is said, "must proceed from the promisee; or, more strictly, the

law considers the promise to be made to the person from whom the

inducement to make it comes, or, in other words, from whom the

consideration moves."
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As the person to true for the breach of an agreement must be the

person with whom the agreement is made, or in other words, to whom

the defendant has made a promise, it follows that the person to sue

for the breach of a simple contract must be the person " from whom

the consideration moves," since, as already explained, he is the person

to whom the law considers the promise to have been made.

A stipulates with X, that in consideration of a payment made by

A to X, X shall build a house for M. A made the payment, and so

the consideration moved from him. The person to sue X, therefore,

is not M, but A. Here, the party entitled to sue is the party to whom

the promise was directly made.

But, another example : A, the plaintiff, had a claim against M for a

debt of £70. X, the defendant, undertook, in consideration of M's

making a title for X, to pay A the £70. A was held to have no right

of action against X. Crowe vs. Rogers, 1 Str., 592; Price vs. Easton,

4 B. & Ad. 434; Butterfield vs. Hartshorn, 7 N. H, 351. Here, the

promise was made to A, but he had no right of action against X, be

cause the consideration moved from M and not from A. But the

person really interested in the contract, and for whose benefit it is

made, is the person with whom the law considers it to be made ; "for

though a person who has expressly contracted with A cannot treat the

contract as not being with A, on the ground that another person, P,

is really interested, yet when a contract is made expressly with A,

either by word of mouth or in writing, (provided the written instru

ment be not a deed,) it is allowable for P, the person really interested,

to show that the contract is, though on the face of it with A, yet in

reality with him, and that he, therefore, has a right to sue upon it."

In short, the principle always holds good, as now settled and estab

lished, that no stranger to the consideration can take advantage of a

contract, even though made for his benefit, and the consideration

must move from the party entitled to sue upon it. Dicey on Parties,

81-85, 136, 137; Leake on Contracts, 212, 313.

Even the cases of negotiable promissory notes and bills of exchange

in which the holder may sue, although he was never a party to the

original contract evidenced by the note or bill, are not really to be

regarded as furnishing an exception to the general rule, since not

only are such choses in action governed by the doctrine of equitable

assignments which courts of law, from regard to public policy and in

the interests of commerce, always recognize and protect, (Chitty on

Con. 132,) but the possession of negotiable paper is regarded as
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prima facie evidence of consideration and title in the holder. 2 Pars,

on Notes and Bilk, 438; Dicey on Parties, 117.

Upcyi the familiar principles of estoppel, also, the maker of negoti

able paper is estopped to question the capacity of the payee to indorse

it. Drayton .vs. Dale, 2 B. & C, 293; Big. Est., 447.

" In some cases," says Prof. Parsons, " the actual promisee would

be considered only the agent of the beneficiary, and in others the

beneficiary would be regarded as the trustee of the party to whom the

promise was directly made, and, as such trustee, might maintain an

action in his own name. In this country the right of a third party to

bring an action on a promise made to another for his benefit seems to

be somewhat more positively asserted, and we think it would be safe

to consider this a prevailing rule with us; "indeed, it has been held

that such promise is to be deemed made to the third party, if adopted

by him." 1 Pars. Con., 467, 468. The cases cited by the learned

author seem to fully sustain the propositions of the text. Carnegie

vs. Morrison, 2 Met., 381; Brewer vs. Dyer, 7 Cush., 337; Met. Con.,

205-211.

This rule, of course; does not hold in the case of a deed or other

specialty. The person to sue for the breach of a contract by deed is

the person with whom the contract is expressed by the deed to be

made, i. e. the covenantee.

A covenant is an agreement by deed. In every covenant, therefore,

there is a covenantor who promises, and a covenantee to whom the

promise is made. The person to bring an action for a breach of the

covenant must be the covenantee. This rule holds good, because a

covenant differs from a simple contract in this, that it is good with

out the existence of any consideration to induce the covenantor to

enter into the covenant, whilst a simple contract is not valid if made

without a consideration. Dicey on Parties, 101, 102,—where the fol

lowing illustrations of the distinction in this respect between special

ties and simple contracts, and of the general rules applicable to both,

are given :

" X covenants with A to pay him .£10. A can sue X if the cove

nant be broken, even though there were no consideration whatever to

induce X to enter into the covenant. Suppose, again, that it were

perfectly well known that the covenant was made with A simply as

agent for M, and was intended for M's benefit : still, if it appeared on

the face of the deed to be a covenant with A, an action for the breach

of it would have to be brought by A, and could not be brought by M.
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But in the case of a siinple contract, M, as the principal really inter

ested, could sue." 1 Para Con., 468. ,

From all these considerations, it would seem to follow conclusively,

that the plaintiff Chamberlain, and not White, is the proper person to

sue for a breach of the defendants' contract. Although.the promise

is in terms to White, it is also in terms a promise to pay to Cham

berlain ; and in law, it is to be regarded as a promise directly to

Chamberlain. The entire consideration moved from Chamberlain-

White was, in fact, as well as in law, a total stranger to the contract

—and, although White may ultimately derive a benefit from the con

tract, such a result can only be reached through the medium of the

plaintiff, as his trustee, between whom and the defendants is the

Bole privity of contract. ,

None of the New Hampshire cases, I think, will be found to up

hold a doctrine contrary to these views. The cases cited by the de

fendants are nearly all cases of assignments, and governed by the

general principle stated in the outset, that in such a case the suit

must be brought in the name of the original contracting party;

whereas, in the case before us, the plaintiff is not an assignee, but is,

in fact as well as in law, the original contracting party.

In Nevins vs. Ins. Co., 25 N. H., 28, the policy issued to Nevins was

made payable in case of loss to Holland & Lane. It was held that

Nevins properly brought the action, and not Holland & Lane, be

cause, said Ferley, J., " the contract of the defendants was with this

plaintiff ; * * * * he gave the premium note, and was the member of

the corporation ; * * * * Holland & Lane do not appear to have

had any insurable interest in the goods," etc.

In Rollins vs. Ins. Co., 25 N. H., 200, it was held that under the

peculiar provisions of a by-law of the defendants, an assignee of a

policy might maintain a suit in his own name ; but it appearing that

the policy was not in fact assigned, the action was properly brought

in the name of the party originally insured ; his contract with the

defendants and his insurable interest remained ; he was the member,

and not his creditor, and it is to be inferred that he and no other gave

the premium note.

In Folsom vs. Ins. Co., 30 N. H., 231, membership was regarded

as the sole test of the right of action on the policy. It was held that

«' in the absence of any provision in the charter or by-laws of a mu

tual fire insurance company whereby the assignee becomes a member

of the company, the action in case of loss must be in the name of the
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assured, with whom the contract was made." To the same effect is

Pierce vs. Ins. Co., 50 N. H., 297.

In Blanchard vs. Ins. Co., 33 N. H., 9, the policy issued to Gates

was made payable to Blanchard. Eastman, J., said : '' The applica

tion was the foundation of the insurance. This was made by Gates.

He also gave the premium note and agreed to pay the assessments,

and the policy was issued to him upon the faith of the application.

There was no mutual contract between Blanchard and the company.'

He was not known to the defendants except through Gates. By the

request and direction of Gates, and in consideration of the payments

and undertakings made by him, the insurance was made payable, in

case of loss, to Blanchard. There was no consideration paid by

Blanchard, and no engagements entered into by him ; and he was

not a member of the company," etc.

There is another aspect of this case already alluded to which seems

to indicate quite clearly the right of this plaintiff to maintain the

suit in his own name for the recovery, not alone of his own, but also

of White's interest in the policy. He obtained the insurance with

White's consent for an amount greater than the value of his incum

brance upon the property insured. As to this surplus, therefore, he

may be regarded as the agent and trustee of White ; and it is well

settled that an agent may bring an action on a policy of insurance in

his own name, upon the ground that the promise of the underwriter

is made directly to the agent, and that he is a direct party to the

contract. Paley on Agency, 362 ; Story on Agency, sec. 394 ; Barnes

vs. Union M. F. Ins. Co., 45 N. H, 21, 28.

It now remains to consider the effect of the vacating of the build

ings insured, without notice to or the consent of the insurers.

The policy contained the following clause : " If the premises hereby

insured become vacated by the removal of the owner or occupant,

without immediate notice to the company and consent indorsed here

on, * * * * this policy shall be void."

Provisions of this character may be, very properly, annexed to a

contract of insurance. They tend to protect the insurer against the

results of negligence and fraud. A dishonest owner may be more

easily tempted to burn his own buildings during their non-occupa

tion than when his goods are stored therein. The risk is usually re

garded as greater, and a larger premium required to be paid in the

case of buildings unoccupied, if the insurer consents to take such

risk at all.

Still, since the provision, when applied as in this case to a state of



658 Report of Decisions.

things not existing at the date of the policy, tends to the subversion

of the contract by an occurrence after its execution and partial per

formance, it is in the nature of a condition subsequent, and, like all

such conditions, is not specially favored in law, and it will be con

strued and interpreted most strongly against the party imposing the

condition.

The circumstances of this case call upon us to avoid the effect of

this condition, if we may do so consistently with sound and estab

lished legal principles. The buildings remained occupied nearly a

year after the date of the policy, and were then vacated, and so con

tinued until their destruction, nearly nine months afterward.

Notice was not given because the party who obtained the insurance

had no knowledge that the buildings were vacated, and the owner,

who did not obtain the insurance, had no knowledge of the condition

inserted in the policy ; and " the buildings were not destroyed by

reason of exposure to any risk which it was the object of the condi

tions in the policy to guard against. "

The defendants have not claimed or suggested that the failure to

give the prescribed notice arose from any willful negligence or fault

of anybody. It resulted from a condition of things which may well

be regarded as a mistake on the part of the plaintiff ; in other words,

it arose from the plaintiff's honest reliance upon a mistaken condition

of things. He knew that the buildings were occupied at the date of

the policy, and had no suspicion that an abandonment of them was

contemplated, nor that it had occurred before the period of their

destruction.

The Gen. Stats., ch. 157, sec. 2, were intended to afford relief for

cases of this kind ; and we may properly seek for aid in the interpreta

tion and construction of this condition, under the light of this enact

ment. The terms of the statute are : " No policy of insurance shall

be avoided by reason of any mistake or misrepresentation, unless it

appears to have been intentionally and frauduently made ; but the

party insuring, in any action brought against them on such polity

may show the facts, and the jury shall reduce the amount for which

such party would otherwise be liable as much in proportion as the

premium ought to have been increased if no mistake or misrepresenta

tion had occurred."

The plaintiff's counsel, in argument, suggest that " it may be con

tended that the mistake or misrepresentation intended by the statute

must be one occurring prior to or at the time of issuing the policy,

and then the counsel go on to argue that " this is too narrow a con
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struction, and that it may be one happening during the life of the

policy, and referring to all its substantial conditions, limitations, or

prohibitions, as well as to facts arising before the issuing of the policy.

It would (the plaintiff contends) properly include a mistake or mis

representation occurring in the assignment or transfer of the policy

or of the property insured ; and this construction, he says, is espe

cially proper in relation to policies issued by stock companies, where,

as he understands, no formal or written application is made or

signed.

These suggestions evoke no reply from the defendants, who waive

and ignore entirely the statute referred to as applicable to the case.

And yet the plaintiff's proposition and argument seem to me forcible,

and such as to compel and require attentive consideration.

The terms of the statute are very broad: "No policy shall be

avoided by reason of any mistake or misrepresentation, unless it ap

pears to have been intentionally and fraudulently made."

Now the. " misrepresentation " may refer solely to representations

made in the original application for insurance, or to representations

inducing an assignment of the policy ; but the " mistake " is not thus

limited,—and, pray, why should it be ? The terms " mistake " and

" misrepresentation " are not conjoined, and made identical or cumu

lative or aggregate ; they are separated by the disjunctive " or,"—and

necessarily so, for they are totally unlike. A misrepresentation may

be " intentionally and fraudulently made," but a mistake cannot be in

tentionally or fraudulently made. We hear of culpable negligence,

but who ever heard of an intentional and fraudulent mistake ? There

fore the law properly and necessarily distinguishes between the two

contingencies, and declares that the policy shall not be avoided by a

misrepresentation "unless it appears to have been fraudulently

made," nor " by reason of any mistake. "

The policy and purpose of the law were, to promote honest and

open fair dealing, to do equal justice, to protect the confidence re

posed by the insured in those with whom he may contract, and (es

pecially disclaiming any reference to this defendant company) to

spring the traps " concealed in a mass of rubbish " before the unwary

traveler shall have put his foot in them ; to prevent and prohibit, in

short, the farce and fraud by which it has too often been found that

the party apparently insured by the stipulations written upon one

side of a piece of paper, was uninsured by the conditions involved

in the "insurance typography " indorsed upon the other side of the

same piece of paper.
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I am unable to doubt that the statute was intended to apply, not

merely to a mistake in matters antecedent to the execution of the con

tract of insurance, but to any and all matters affecting its continuing

vitality.

The statute cannot be well said to interfere with the rights of par

ties to bind themselves by such stipulations and conditions as they

may choose deliberately and fairly to make. As equity will generally

afford relief to a party in jeopardy by reason of a mistake, so courts

of law, I trust, will be reluctant to give a narrow and semi-effectual

construction to a statute intended to aid the application of equitable

principles. More than fifteen years before the date of this policy the

legislature of 1855 enacted the substance of the law which is now ex

pressed in sec. 2 of ch. 157, Gen. Stats., and every subsequent contract

of insurance made in this State has been made in view of and in sub

ordination to this law, which has thus been practically incorporated

into the contract ; for " the obligation of a contract," it is said,

" consists in its binding force on the party who makes it. This de

pends upon the laws in existence where it is made ; these are neces

sarily referred to in all contracts." Cooley's Const. Lim., *285.

" The law, then, which has this binding obligation, must govern and

control the contract in every shape in which it is intended to bear

upon it, whether it affects its validity, construction, or discharge. It

is, then, the municipal law of the -State, whether that be written or

unwritten, which is emphatically the law of the contract made within

the State, and must govern it throughout, whenever its performance

is sought to be enforced." Washington, J., in Ogden vs. Saunders

12 Wheat., 259.

Contracts relating to the traffic in spirituous liquors are very strin

gently limited by lorce of State laws which bear upon them, but such

contracts are not within the category of those whose obligation is for

bidden to be impaired by the Federal constitution.

A bankrupt or insolvent law of a State, which discharges both the

debtor and his future acquisitions of property, has been held not to

be a law impairing the obligation of contracts so far as respects debts

contracted subsequently to the passage of such law. Baldwin vs.

Hale, 1 Black., 231 ; Sturgis vs. Crowningshield, 4 Wheat., 199 ;

Potter's Dwarris on Statutes, etc., 475, 476. I am therefore of the

opinion that the statute should be applied to the correction of this

mistake.

But aside from these considerations, I am not clear that a reason

able interpretation of the condition will not relieve the plaintiff from
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the forfeiture contemplated by its terms. The condition makes the .

policy void unless immediate notice of the vacating of the premises be

given ; but the policy is not voided eo instanto, by the act itself of

non-occupation. There is a period of time after the occupation

ceases in which the policy Htill remains in force.

What is immediate notice ? In construing this contract, I think

we must hold, as matters of law, that " immediate " notice means

reasonable notice,—reasonable in all the circumstances of the case.

What is reasonable, is a question for the jury ; but, by the provisions

of the cose, upon the facts transferred to this court, judgment is to

be rendered.

We have then this fact : the tenant moved out of the premises

without the knowledge of the insured, and the premises remained

unoccupied until their destruction, without the knowledge of the in

sured ; and, although several months thus elapsed, still, I think, as

jurors and as lawyers both, we should hold that notice to be reasona

ble, and therefore within the legal intendment of this condition,

which was given as soon as the occasion for giving the notice was

found to exist. That occasion never became apparent to the plaintiff,

(no laches are imputed to him for his non-observation or ignorance

of the occasion,) and therefore the obligation to give the notice con

templated by the condition was never, in fact, cast upon him.

The risk contemplated by vacating the buildings never, in fact, oc

curred in this case, since they " were not destroyed by exposure to any

risk which it was the object of the conditions in the policy to guard

against."

Nevertheless, since it is apparent that the defendants might not

have insured the buildings upon the terms contracted for if they had

known the buildings were unoccupied, and that upon notice of non-

occupation they might have made an increased premium the condition

of their consent to the continuance of the risk, I am of the opinion

that the amount of their liability must be reduced " as much in pro

portion as the premium ought to have been increased if no mistake

* * * * had occurred."

We are unable, therefore, to render a judgment, as contemplated

by the provisions of the case, and the cause must be sent to the Cir

cuit Court for the determination of the question of damages only.

Cushtnq, C. J., concurred.

Ladd, J., dissenting.

Upon the facts stated, I think judgment should be entered for the
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defendants. The policy upon which the suit is brought contains this

condition : " If the premises hereby insured become vacated by the

removal of the owner or occupant, without immediate notice to the

company and consent indorsed, this policy shall be void." The case

shows that the premises were vacated about nine months before the

fire, and remained unoccupied until burnt ; that no notice thereof

was ever given to the company, and their assent to a continuance of

the contract, under the changed condition of the property, was never

obtained.

It is not contended that there was anything illegal or unconsciona

ble in the condition. No one will contend, I suppose, that such a

stipulation is not both legal and proper, for the protection of the

insurer against fraud, etc. It certainly formed an integral and es

sential part of the contract of insurance, at the time the policy was

written.

Waiving for the present the inquiry whether a failure for nine

months to give any notice whatever should be regarded as a failure to

give " immediate " notice within the meaning of the policy, no ques

tion is left but that there was an entire failure by the plaintiff to perform

this express and important stipulation in the contract. My brethren

hold that the defendants are liable notwithstanding this failure of per

formance by the plaintiff, on the ground that his failure was the result

of a mistake, against the ordinary and legitimate consequences of which

he is protected by Gen. Stats., ch. 157, sec. 2. In this I have not been

able to agree with them. 'The statute is as follows : "No policy of in

surance shall be avoided by reason of any mistake or misrepresentation,

unless it appears to have been intentionally and fraudulently made."

The question is, What does this mean ? I confess it seems to me the

meaning lies on the surface of the language used, and that the provi

sion relates to the making of the contract and not to its performance.

The whole import and effect of the statute is to guard against the

consequences of a mistake ; for a misrepresentation not intentionally

nor fraudulently made is simply a mistake, and nothing more. To

protect the insured against a forfeiture by reason of an innocent mis

take in making the contract of insurance accords with natural justice,

and seems to be little more than introducing a familiar branch of

equitable relief ; but to release him entirely from the performance of a

legal and wholesome condition in the contract, which he has entered

into fairly, with his eyes open, when there is no pretence of fraud or

mistake in the making of the contract, seems to me such an extraor

dinary interference with the right which all men have to bind them
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be inferred except upon such evidence as leaves no other conclusion

possible.

If I am wrong in supposing that the statute is so plain as not to

admit of interpretation, then we must loolc for the just rule of con

struction to be applied in determining what it means. It is said to be

the duty of courts so to construe statutes as not to violate fundamental

principles—Potter's Dwar. on Statutes, 144 ; and, again, statutes are to

be interpreted with reference to the principles of the common law in

force at the time of their passage, except when the statute itself or the

courts have otherwise determined. Ib., 145. If there be doubt, and

one construction leads to manifest absurdity and injustice while the

other accords with natural equity and reason, the latter should obtain.

It seems to me contrary to fundamental principles, as it clearly is con

trary to the principles of the common law, that one party to a legal

contract should be released from performance of a condition upon

which the liability of the other is expressly made to depend, and the

other still be held liable. It certainly seems to me little less than

annulling a contract which the parties have made for themselves, and

substituting for it a different one such as somebody may suppose

they ought to have made ; and this neither the legislature nor the

court can do.

The alleged mistake here is, that the plaintiff did not know the

premises had been vacated. Was it not his duty to have known that

fact? Or, if he did not know it personally, ought he not to have pro

vided for the fulfillment of his contract in this respect, as he easily

might, without his personal knowledge ? He deliberately bound him

self, under penalty of forfeiting his policy, to inform the defendants

" immediately " in case the premises were vacated. It was an indis

pensable requisite to the literal performance of this stipulation that he

should inform himself of the fact he thus bound himself to communi

cate. If he failed to inform himself, and also failed to provide that

notice should be given without his personal knowledge, it seems to me

clear that he omitted the very thing he had bound himself to do ; and

I am unable to discover anything to distinguish the case from any

other where a person, from negligence or forgetfulness, fails to dis

charge a legal obligation which he has voluntarily assumed. I cannot

comprehend the ground upon which his failure can be said to have

resulted from mistake, in any legal or proper sense of that term. The

whole amount of it seems to be, that he undertook to do a certain

thing as a condition upon which his policy should continue in force,
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and then utterly neglected to take a single step in the direction of

performing the condition.

The reasons for my dissent, then, are : 1. That, admitting this to

be a mistake, it does not come within the statute, inasmuch as the

statute has relation to mistakes in the making of the contract, and

not to a clear failure qf performance like this. 2. That this cannot

properly be called a mistake, but simply a negligent want of know

ledge by the plaintiff of a fact which, by the express terms of the

contract, he was bound to know and communicate to the defendants.

It is further suggested as not impossible that a reasonable inter

pretation of the condition may relieve the plaintiff from the forfeiture

contemplated by its terms ; that the word " immediate," as there used,

means substantially the same as within a reasonable time, and that a

reasonable time had not elapsed during the nine months that inter

vened between the vacating of the house and the fire. It will not be

contended, I suppose, but that we must give to the word " immediate,"

as used in this contract, its natural and commonly received signifi

cation and effect. The word is defined as " having nothing interven

ing, either as to place, time, or action ; direct, proximate." Doubt

less, in the common use of' the language, " immediate " does not

always mean without the intervention of an instant of time, or the

smallest conceivable extent of space. In a certain sense, I should

say the plaintiff here would be entitled to a reasonable time within

which to give the notice ; but the notice must still substantially

answer the terms of the contract. It must be immediate, according

to the idea conveyed by the word in the common language of the

country. It seems to me impossible to hold that a failure to give

the notice for a space of nine months was not a failure to give

" immediate " notice, within any fair and reasonable construction of

the policy.

Case discharged.

Smith, J., did not sit.
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COURT OF APPEALS OF NEW YORK.

SARAH L. FITCH, Appl't* \

us. >

AMERICAN POPULAR LIFE INS. CO., Resp't. /

Where the language of the application aud policy is such as to give the insured

every reason to believe that nothing but gross carelessness or deliberate mis

representation will avoid the policy, and that if the answers are given in good

faitli the claim will not be contested, and where the questions are numerous,

puzzling, any very difficult to answer correctly, the answers will be regarded

as representations although declared in the policy and application to be

warranties.

To sustain a nonsuit the answers must be shown uot only nutrue, but fraud must

be so conclusively proved that there is no question for a jury.

The question whether ha had ever had any illness, local disease or injury in any

organ, was answered no.

Tli-hl, that a temporary injury to the eye six years before, and then healed, was not

conclusive evidence of fraud or breach of warranty. The question of fraud

was for the jury.

To the question, " Family physician, and each one who lias ever given the party

medical attendance," the answer was, " Have none."

i/cW, that the suppression of physician's name who had given temporary treatment

several years before was not conclusive evidence of fraud , but a question for

the jury.

Order of General Terra reversed and judgment entered upon the verdict.

Rapaixo, J.

The exceptions mainly relied upon on the argument are those taken

to the refusal of the judge to grant the motion for a nonsuit; to his

refusal to charge the jury that " if they believed that Fitch had had

any disease of the eyes such as to require care and attention, no re

covery could he had ;" that '' if they believed that Fitch had had any

injury of the eyes, there could be no recovery;" and that "if they be

lieved that there existed at any time prior to the application, either

a disease, or any injury of the eye, there could be no recovery." Also

to the exclusion of evidence that Fitch committed suicide. Other

exceptions were taken and appear in the caso, but if the positions

• Trial of re caae, in court below, reported on p. 716.
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upon which they are founded are sound, they are available under the

motion for a nonsuit, and have been so treated on the argument, and

will be here considered in that connection.

The motion for a nonsuit was made upon the ground that by the

undisputed and uncontradicted evidence it appeared that Fitch, in

the application he made for the policy, made misrepresentations as to

certain facts, and concealed and withheld certain other facts, which

under the terms of the policy and of the application necessarily made

it void.

It is claimed on the part of the defendant that the statements con

tained in the application were warranties, and must be absolutely

true; that it was not for the jury to pass upon the question whether

they were material to the risk, nor whether the applicant made any

intentional misstatement ; that the only question is whether or not

the statements were true, and that if any untrue statement (except

as to ancestry) was made in the application, the plaintiff cannot re

cover, and that it is wholly unimportant whether or not the matter

as to which the untrue statement was made had any tendency to in

crease the risk, or any connection with the cause of death, or whether

the statement was known to the applicant to be untrue.

The first question to be considered is, whether the statements con

tained in the application were absolute warranties or were represen

tations, and whether, under the terms of the policy and application,

the warranty therein mentioned was not in effect simply that the

statements were made in good faith. Although the term warranty is

used in both instruments, it must be construed with reference to the

other language employed in the same instruments. These instru

ments were prepared by the defendant, and themselves explain the

degree of responsibility to be assumed by the applicant in answering

the questions, propounded to him. Although the word warranty is

employed, yet if the explanations accompanying that term show that

a strict warranty was not intended, these explanations given by the

defendant itself in the papers, and which induced the applicant to

undertake to answer the questions and enter into the contract, must

govern.

The application begins with a preamble, headed "Explanation."

This explanation describes the nature of life insurance and defines

the terms " insured " and '' assured." It then proceeds to state that

the policies of this company are made in entire, unconditional, honest

good faith, and that it is required as a condition that the application

be made in equal good faith. That if it is, and the conditions fulfilled,
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premiums paid when due, etc.,—" all of which is easily done when the

intention is good, the assured may confidently rely upon the prompt

payment of the assurance by this company as one of the most certain of

human events. The assurance can be jeopardized only by dishonesty

or inexcusable carelessness on the part of the applicant, since each

question and answer is easily made correctly, if only truthful, ' I do not

know ' is as proper at one time as ' Yes ' or ' No ' at another. * *

* * The sole object is to protect the honest from the effects of misstate

ments not only of themselves but of others, by having everything so

plain that it will be clearly evident that a misstatement can be made

by intention only."

It then proceeds to propound questions as to the grandparents,

parents, uncles and aunts on the paternal and maternal sides, wheth

er living or dead, their health when living, ages at death, causes of

death, weight, height, complexion, color of hair, beard and eyes, and

various other questions concerning them. Then follow a great num

ber of questions of the most minute character touching the insured,

his constitution, habits etc., and amoug others as to his weight, how

much increase or diminution in weight in one year and in five years,

what diseases he has had, including those of childhood ; wheth

er any place where he has ever lived was subject to any disease, and

what ; as to his habits, how often he bathes, whether he rises and

retires regularly, whether late or early, what he wears next his skin,

what kind of stimulants he uses, if any ; whether he takes his tea or

coffee weak or strong ; the extreme number of glasses of ale, beer,

cider or wine he takes in a day, the quantity he takes in a month ;

whether he has ever been intoxicated, and how often ; whether the

action of his bowels is regular every day ; whether he has any practice

tending to impair health, etc ; whether his vocation endangers life or

health, what it will be ; whether he has reason to think his residence,

vocation or any circumstance affecting him will be more hazardous to

life and health than is at present the case ; whether his bauds and

feet are usually warm or cold ; whether any kind of food usually pro

duces ill health or indigestion ; whether he has ever had any of a

long catalogue of diseases, many of which are of a character which

he might well have had without knowing it, and which he might

naturally deny ignorantly ; whether he has ever had any diseases of

or injury to any organ, or has ever had any symptoms of disease of

any organ ; whether he is acquainted with the laws of health, and

whether he takes pains to observe them, and a host of other questions

which no human being could with safety undertake to answer accu
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rately and warrant the correctness of his answers. Then follow ques

tions as to his knowledge of the conditions of the insurance, and

among these whether he is aware that any fraud will vitiate the

insurance, but he is not asked whether he is aware that any uninten

tional mistake in answering any of the , host of questions thrust at

him, whether material to the risk or not, will be a breach of warranty

and vitiate his policy.

The applicant is required to answer the questions thus propounded

by making upon or ever each question conventional marks, one of

which signifies yes, or good, or positive ; one no, or bad, or negative;

double of either, very or decidedly ; one medium, and the other, do

not know.

This document, which the applicant is required to sign, concludes

with a declaration that his answers to the questions and the written

statements in the preceding statement, declaration or warranty, to

gether with the statement made to the examining physician and

signed, are warranties correct and true, and that there is not con

cealed, withheld nor unmentioned therein any circumstance in-

relation to the past or present state of health, habits of life, condition

nor intentions of the applicant, nor any fact concerning his relatives

or ancestry with which the company ought to be made accquainted,

(without specifying what is the nature of such last mentioned facts,)

also that the statements etc. shall be the basis and form part of the

contract or policy, and if not in all respects true and correct the

policy shall be void.

This application was signed by Fitch, the questions being wholly

or in part answered by means of the stipulated hieroglyphics, and a

poliey was thereupon issued on his life in favor of the plaintiff as as

sured for $3,000. This policy contains a declaration on the part of the

company that it is issued in entire unconditional honest good faith,

and with the just intent of scrupulously fulfilling all the conditions

and engagements of the contract with absolute certainty, and then

proceeds to state that fraud or intentional misrepresentation violates

the policy, and that the statements and declarations made in the ap

plication are warranties and in all respects true, and do not suppress

or omit any fact relative to the insured affecting the interest of the

company, or which, whether material or not, would tend to influence

the company in taking the risk. To this policy is annexed a notice

to the policy-holders of the conditions of the insurance, one of which

is, that proofs of loss may be presented at any time, but that as the

payment will be contested only in case of fraud, it is agreed and pro-
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vided, in order that the facts may be fresh and attainable, that no ac

tion on the policy shall be sustainable unless commenced within

twelve mouths after the decease of the insured.

It seems to us—looking at all these papers together, considering the

character of the minute inquiries made of the applicant, the extrava

gance of supposing as to many of them that any one could undertake

to answer them categorically as required, and warrant the answers,

or at most do more than express an opinion concerning the subject

of them, coupled with the repeated professions of good faith on the

part of the company and exhortations to like good faith on the part

of the applicant, and the declarations, that if the application is made in

good faith, equal to that professed by the company, and the conditions

fulfilled, premiums paid etc. , the assured may confidently rely upon the

prompt payment of the assurance by the company as one of the most

.certain of human events ; that the assurance can be jeopardized only

by dishonesty or inexcusable carelessness on the part of the appli

cant; that the sole object is to protect the honest from the effects of

misstatements by having everything so plain that a misstatement can

be made by intention only; that fraud or intentional misrepresenta

tion violates the policy, and that the payment will be contested only

in case of fraud—the true construction of the papers is that the

policy is to be void only in case of intentional and fraudulent mis

representation or suppression of facts by the applicant, and that al

though the term warranty is used, yet its legal effect is so modified

by the explanations and declarations by which it is accompanied, that

it imports no more than an assurance that the statements are made

honestly, in good faith, and are believed by the applicant to be cor

rect and true. These explanations and declarations are so inconsis

tent with the legal effects of warranty, in the strict legal sense of the

term, that both cannot stand together; and to hold the applicant to

the strict rules applicable to warranties would be to entrap him into

an agreement which he never intended to make.

The statement, that payment of the loss will be contested only in

case of fraud, is one easily comprehended by every man of ordinary

understanding, and together with the other plain declarations, expia

tions and and assurances contained in the papers must have been in

tended and were calculated to inspire confidence in applicants for in

surance, and to induce to believe that an unintentional and honest mis

take or omission on their part, in traveling through the maze of com

plicated questions put to them, would not be taken advantage of by

the company. Where a warranty is understanding^ and clearly
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given by an insured, no matter how immaterial the fact warranted

may be, he will be held strictly to his contract. But when thrown

off his guard and induced to enter into such a contract by declara

tions of the insurer, such as appear in this case to have been con

tained in the papers prepared by the defendant and evidencing the

contract, the declaration in the same papers that the statements are

warranties and the basis of the contract etc., must be so construed,

if possible, as to harmonize with the explanations and declarations of

the insurer, and if this is not possible they should be rejected.

Under this view of the contract it was necessary, in order 'to sus

tain the defense, to show not only that the statements were untrue,

but that they were known by the insured so to be, and that they and

the alleged omissions were made intentionally and with a fraudulent

design, and to entitle the defendant to the nonsuit asked, it was

necessary that this fraud should be so conclusively proved that there

was no question for the jury.

There was some evidence tending to show fraud in the statement

and in omitting to mention certain facts; but this evidence was in our

judgment far from being of that conclusive character and so uncon-

troverted as to have justified the judge in nonsuiting the plaintiff.

The main facts relied -upon were that some six years before the

policy was applied for the deceased had had an inflammation of the

eyes, termed by the physicians conjunctivitis. The evidence tended

to show that this was caused by some sand being thrown in his eyes

while in the army in 1864, and that he had been discharged from the

army for this cause. That this conjunctivitis was merely a tempo

rary inflammation of the eye, of which he had been long since cured,

and that it was not calculated to affect the duration of his lifa That

he had been confined in the hospital in Virginia by reason of this in

flammation of the eyes in October, 1864, when he was furloughed, and

that he was treated for the same complaint by Dr. Benson, in Novem

ber, 1864, and was finally discharged from the army in Ma^, 1865.

It was attempted to be proved that his eyes bore traces of his hav

ing had iritis at some period of his life, but this proof was controvert

ed by evidence and therefore would not have justified a nonsuit. The

policy was issued in November, 1870, and it is not claimed that he

then had any disease of the eyes. The application contained an in

quiry whether the deceased " had ever had any illness, local disease,

or injury in any organ," which question he answered in the negative.

This is claimed to have been a misrepresentation and breach of

warranty by reason of which the plaintiff should have been nonsuited.
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The president of the defendant, who appears to have been a physi

cian, enumerates about fifty parts of the human body which come

under the denomination of organs, including among others the eye,

the nerves, bones, cartilages, veins, glands of the skin, etc., and it is

claimed by the defense that an injury to or disease of any of these

organs at any previous period necessarily rendered the answer given

by the deceased a breach of warranty, or a misrepresentation which

should avoid the policy. If a finger had been broken, the skin in

jured, or a vein cut at any period of the applicant's life, the policy

would according to this doctrine be void.

We think that, according to the construction which we have put

upon the contract in question, the judge would not have been justi

fied in holding that the omission to mention a temporary injury to

the eye by sand being thrown into it, which had produced inflamma

tion, six years before the policy was applied for, and which was then

cured, was conclusive evidence of fraud, or breach of warranty suffi

cient to avoid the policy. ' If of any importance it was at most evi

dence of fraud to be submitted to the jury.

These policies are provision made usually by persons of slender

means for the benefit of their families in case of death. They some

times devote their . small savings for many successive years to paying

the premiums. To justify us in holding that all the answers given to

the multitude of questions asked in the case before us are warranties,

and that a mistake or unintentional omission as to any of them should

avoid the policy, the clearest, most unequivocal and unqualified

language should be employed in the policy and conditions.

A company cannot be permitted in the same papers to say to the

assured, to induce him to enter into the contract, that nothing but

fraud or intentional misstatement shall avoid his policy, or that pay

ment will be contested only in case of fraud, and when the claim for

payment is presented, to set up as a defense a merely technical breach

of warranty in relation to some trivial matter. In a case like this,

considering the number and character of the inquiries made of the

insured, if the answers were all held to be warranties it would in

substance be optional with the company whether to pay or not, for

it would be a marvel if some flaw could not be found in the applica

tion. No intelligent person would knowingly invest his earnings in

so precarious a security.

Another alleged ground of nonsuit was the response of the appli

cant to the question : " Family physician, and each one who has

ever given the party medical attendance? if neither exists, name some

I
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medical man, an acquaintance who knows the party well." The

answer was, " Have none."

This answer was upon its face incomplete. It applies only to the

call for the name of the family physician. Whether the suppression

of the name of Dr. Benson, who had attended the applicant for in

flammation of the eyes in November, 1864, and again in 1867, for

some other complaint not mentioned, and of the doctor who was

called in to visit his boy in 1870, and attended him twice at Troy,

were fraudulent suppressions, were questions for the jury. If the

defendant had desired a fuller answer to the question it should have

insisted upon it at the time.

The same remarks apply to the statements of the applicant as to

his vocation, his residence, and to the question whether he had been

medically examined for the army or navy, or with reference to insur

ance ; and to his omission to mention the fact of his discharge from the

army. There was no such conclusive evidence of fraud or intentioual

misrepresentation as required the court to pass upon the fact. The

refusals to charge as requested are covered by the remarks already

made, and this disposes of all the material exceptions, except the re

jection of evidence that Fitch, the deceased, committed suicide.

The policy contained no stipulation that it should be void in case

of the death of the insured by suicide. It was not taken out for the

benefit of Fitch, but of his wife and children. Although they were

bound by his representations, and any fraud he may have committed

in taking out the policy, the policy having been obtained through his

agency, yet they were not bound by any acts or declarations done or

made by him after the issue of the policy, unless such acts were in

violation of some condition of the policy. We have examined the

various grounds upon which the defendant claims that this evidence

was admissible, but are of opinion that they are not sufficient.

The order of the General Term should be reversed, and the judg

ment entered upon the verdict affirmed with costs.

All concur, except Chdrch, Ch. J., and Foloer, J., not voting.
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COMMISSION OF APPEALS OF NEW YORK.

October Term, 1874.

CHAUNCEY PERRY, Appellant,

vs.

LORILLARD FIRE-INSURANCE CO.,

Respondent. * J

The policy provided that it should be void " if any change take place in title or

posses-iion, whether by legal process, or judicial decree, or voluntary transfer

or conveyance." The insured was adjudged a bankrupt under the U. S. Bank

rupt Act of March 2d, 1867, and his property assigned by the register to the.

assignee in bankruptcy. The policy was issued subsequent to the passage of

the act.

Held, that this was a change of title within the policy clause, and the mortgagee to

whom the loss was payable, being subject to the rights of the insured, could

not recover.

Judgment affirmed.

This is an appeal by the plaintiff from a judgment of the General

Torm of the Supreme Court, in the Fourth Judicial Department, en

tered after hearing exceptions ordered to be heard in the first in

stance at General Term.

The action was brought by the plaintiff to recover a loss for dam

age by fire to a dwelling-house in the city of Rochester, insured for

one year by the defendant, in and by a policy to the amount of $2,000,

issued to James Cochrane, then the owner thereof, bearing date the

14th day of December, 1869, on the face of which, and beneath the

clause effecting the insurance, was written : " Loss, if any, pay

Chauncey Perry," the plaintiff, who at that time held a mortgage on

the property insured exceeding the amount of insurance. The policy

contained this provision or condition : " If the property insured shall

be sold or transferred, or any change take place in title or possession,

whether by legal process, or judicial decree, or voluntary transfer or

conveyance," * * * * then "this policy shall be void." The fire

• Argued May 25, 1874. ,
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occurred on the 23d day of May, 1870, damaging the property be

yond the amount of the insurance. Cochrane being then, and up to

the time of the trial, February 28th, 1871, in possession thereof.

, Previous to the fire involuntary and compulsory bankruptcy pro

ceedings were commenced in the District Court of the United States

for the Northern District of New York, against the said Cochrane,

which resulted in an adjudication, made on the 1st day of April, 1870,

declaring and adjudging him a bankrupt within the true intent and

meaning of the act of Congress, entitled "An act to establish a uni

form system of bankruptcy throughout the United States," approved

March 2, 1867, and thereupon such further proceedings were after

ward had that Vincent M. Smith was, by the choice of the required

number of creditors of the said Cochrane, appointed his assignee by

Joseph D. Husbands, register in bankruptcy, who, on the 30th day

of April, 1867, by virtue of the said act, conveyed and assigned to

the said assignee all the estate, real and personal, of the said bank

rupt, including all the property, of whatever kind, of which he was

then possessed or in which he was interested or entitled to have on

the 26th day of January, 1870, the time when the bankruptcy pro

ceedings were commenced, with all his deeds, books, and papers, re

lating thereto, excepting such property (not including that in ques

tion) as was exempted from the operation of the assessment by the

provisions of the 14th section of the said act. The above facts ap

peared on the trial, and it was admitted that the proceedings in the

court of bankruptcy were regular so far that the court acquired juris

diction of the person and estate of the said James Cochrane.

The evidence then closed and thereupon the defendant moved for

a nonsuit on the ground that the involuntary proceedings in bank

ruptcy against the said James Cochrane produced such a change o{

title in the property insured as to render the policy void by the terms

thereof. The motion was granted and an exception taken thereto

was ordered to be heard in the first instance at General Term, who

ordered judgment thereon for the defendant, and from that judgment

the plaintiff appealed to the Court of Appeals.

George F. Danforth, for Appellant.

F. B. Perkins, for Respondent.

LlOTT, C.

The act of Congress, entitled " An act to establish an uniform sys

tem of bankruptcy throughout the United Sjtates," approved March
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2d, 1867, (U. S. Statutes at Large,' vol. 14, p. 517,) and by section 14

thereof declares that as soon as an assignee in bankruptcy is ap

pointed and has qualified, the judge of the court of bankruptcy, or,

where there is no opposing interest, the register in bankruptcy, shall,

by an instrument under his hand, assign and convey to the assignee

all the estate, real and personal, of the bankrupt, with all his books

and papers relating thereto. Such assignment shall relate back to the

commencement of the proceedings in bankruptcy, and thereupon,

by operation of law, the title to all such property and estate, both

real aud personal (except certain property exempted from its opera

tion, not embracing or including that in question,) shall vest in the

said assignee. It then further declares as follows : " All the property

conveyed by the bankrupt in fraud of his creditors, all rights in

equity, choses in action, patents and patent rights and copyrights, all

debts due him, or any person for his use, and all liens and securities

therefor, and all his rights of action for property or estate, real or

personal, and for any cause of action which the bankrupt had against

any person, arising from contract, or from the unlawful taking or de

tention, or for injury to the property of the bankrupt, and all rights

of redeeming such property or estate, with the like right, power, title,

and authority to sell, manage, dispose of, sue for and recover or de

fend the same, as the bankrupt might or could have had if no assign

ment had been made, shall, in virtue of the adjudication in bankruptcy

and the appointment of his assignee, be at once vested in such assignee."

The bankrupt, Cochrane, at the time of the adjudication of the

court of bankruptcy declaring him to be such, and at the time of the

assignment by the register in bankruptcy, under and in pursuance of

the above mentioned provision, to the assignee appointed by him,

owned and was in possession of the dwelling-house insured and cov

ered by the defendant's policy, and it by the assignment passed to the

said assignee subject to the plaintiff's mortgage. The policy, after

insuring the property, declared on its face that the loss, if any, was

payable to the said plaintiff, and his interest as mortgagee was not

specifically insured. He therefore stood in the same relation to the

defendant as Cochrane the insured did, and his rights were subject

to all the conditions and provisions contained in the policy, to the

same extent as if the clause declaring the loss, if any, to be payable to

him had not been inserted. See Grosvenor vs. Atlantic Fire In

surance Company, 17 N. Y., 391. One of these conditions and pro

visions was that if the insured property should be sold or transferred,

or any change take place in. title or possession, whether by legal pro
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cess, or judicial decree, or voluntary transfer or conveyance, then and

in every such case the policy should be void. The question is then

presented whether the policy in question had become void at the time

the fire occurred, which was on the 23d of May, 1870, more than a

month after Cochrane, the assured, was adjudged to be a bankrupt,

and twenty-three days after the date and execution of the said as

signment by the register to the assignee in bankruptcy. There can

be no doubt that Cochrane had then ceased to be the owner of the

premises, and that there had been a transfer and change of title ef

fected by the bankruptcy proceedings, although he himself had not

made a sale or voluntary transfer or conveyance thereof. Is the trans

fer and change of title so made a violation of the condition or provi

sion of the policy above referred to ?

I cannot doubt that it is. The bankrupt act above referred to de

clared 'the several district courts of the United States to be " consti

tuted courts of bankruptcy," with original jurisdiction in their res

pective districts in all matters and proceedings in bankruptcy, and

they were thereby " authorized to hear and adjudicate upon, the

same," according to the provisions of the said act.

The policy in question was issued after that act took effect, and the

language used is sufficiently broad and comprehensive to include a

transfer and change of title by or under a decree of a court of bank

ruptcy. It not only declares that if the property insured shall be

sold or transferred, but also that if " any change take place in title "

or possession, " whether by legal process, or judicial decree, or volun

tary transfer or conveyance," then and in every such case the policy

shall be void. The adjudication of the court of bankruptcy adjudg

ing and declaring Cochrane a bankrupt was a judicial decree, and the

bankrupt act declared that all his property was, "in virtue of the

adjudication of bankruptcy and the appointment of his assignee, at"

once vested in such assignee. " And it further declared that a copy

duly certified by the clerk of the court, under the seal thereof, of the

assignment made by the judge or register, as the case might be, to

him as assignee, should be conclusive evidence of his title as such

assignee to take, hold, sue for and recover the property of the bank

rupt. These provisions clearly show that there was a transfer and

change of title to the dwelling-house insured by the policy under and

by virtue of such adjudication. There is no ground for saying, as is

claimed by the appellant's counsel, that the words " judicial decree,"

used in the policy, have a'" technical meaning." He says, using his

own language, that they express a judgment in a court of equity,



1875.] Perry vs. Lorillard Fire Ins. Co. 677

and were so used in the policy, referring undoubtedly to some pro

ceeding, the result of which was a decree acting upon property di

rectly, as by direction to convey or to enforce a mechanic's lien, or

vendor's lien, or foreclosure of a mortgage. There is no authority

or reason for such a limitation. The terms are general, and not in

any manner restricted to a decree of any particular court or tribunal

competent to render a judgment or decree which, in its effect, or by

its result, operates as a transfer or change of title. They were used

in contradistinction to " a voluntary transfer or conveyance," which

are also specially mentioned as a means of effecting a change of title,

—terms which have by construction of the courts been held not to ex

tend to and apply to a transfer of title by operation of law, and which,

consequently, were not considered to be a violation of the covenant

against alienation in policies of insurance and leases containing them.

Judgments of a court of equity, which he concedes to be within the

terms, do not per se so effectually transfer the title to the property

affected thereby as the adjudication in bankruptcy does, as declared

by the provisions 'of the bankrupt act, herein- above particularly, re

ferred to. They are the foundation and authority for executing con

veyances as prescribed and directed thereby, and it is clear that an

alienation by or through a judgment or decree of any and every com

petent act, was prohibited, and that it was intended to declare that

such an alienation of the property insured, as well as that by a con

veyance executed by the owner himself, should render the policy void.

That is the fair and propei»construction of the terms used to express

the intention of the parties, with the view and object, unquestionably,

that a change of title by operation of law, in the cases designated,

as well as voluntary conveyances, should be a violation of the cove

nant against alienation in the policy, and render it void ; and, as the

'counsel of the respondent well says, to hold that the title has not

been changed'by the decree in bankruptcy, is to nullify the agreement

of the parties, which is to be construed and have the same effect when

expressed in a policy of insurance as in any other instrument. See

Savage vs. Howard Ins. Co., 52 N. Y., 502. (2 Ins. Law Journal,

769.)'

The case of Starkweather vs. Cleaveland Ins. Co., 2 Abbott, U. S.

Reports, p. 67, decided by the District Court of Northern District of

Ohio, is not inconsistent with the views above expressed in relation

to the covenant and its effect, but in perfect and entire harmony

therewith. By a reference to the facts therein, it appeared that the

covenant against alienation contained in the policy then in question

t
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was in these words : " if the title to the property is transferred or

changed, this policy shall be void." No mention is made as to the

manner of effecting such transfer, and Sherman, J., in his opinion, says

that " the covenant against the change or transfer of title in different

policies varies somewhat in phraseology. In some policies the lan

guage used is ' sold or conveyed in whole or in part,' in others, ' shall

not be alienated by sale or otherwise,' or, as in this, ' the title shall

not be changed or transferred.' " Ho adds, " all these expressions are

in substance the same. * * * * These covenants therefore on the

part of the assured are that he will not assign the policy, or in any

manner change his title to or the ownership of the property insured."

His last remark clearly shows that he considered and construed the

covenant, then the subject of consideration, to be limited and re

stricted to a transfer or change of title by the assured himself, and

not to extend to or include a change of title, by mere operation of

law. This is more fully shown by what he subsequently says after a

review of certain cases cited by him, " upon the effect of an involun

tary act of bankruptcy upon the breaches of covenant in insurance

and other like contracts." He concludes as follows : " On these authori

ties it seems clear to me that the clauses in this policy, forbidding its

assignment and the change and transfer of the title to the property,

have no more effect than similar words in leases. Both are contracts

between two persons, with this difference, that leases are under seal

and therefore of a higher nature." The authorities referred to by

him related to general covenants against jdienation, construed to be

limited in their effect to a voluntary alienation by the parties them

selves, and none of them appear to have extended the covenant, as

the policy now the subject of consideration does, to a transfer or

change of title " by legal process or judicial decree," and not limiting

it to a " voluntary transfer or conveyance." The difference in the

terms of the covenant in the case of Starkweather vs. Gleaveland Ins.

Co., from this, shows that it cannot be considered as an authority

against the construction here given by me to the covenant in ques

tion.

The learned judge in that case also advanced the doctrine (not ne

cessary to the decision made by him as above stated, as to the mean

ing of the policy) that the assignee in cases of involuntary bank

ruptcy, has the mere control of bankrupt property. " as the agent of

the law to sell the same and pay his debts," saying, " that the law

does not give to or vest in him the absolute ownership, in his own

right, to the property. He is a mere trustee, accountable under the
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law to the cestui que trust. He holds the property assigned to him in

trust of all leases and policies as well as other property," and claims

that the property, notwithstanding the adjudication adjudging him a

bankrupt, and the assignment of his property by the register in

chancery, is still in law the bankrupt's property, but by operation of

law in the, hands of the assignee for the sole purpose of selling and

applying the proceeds for the bankrupt's benefit. I concede that

the property does not become vested in the assignee as his own indi

vidual property, to be held by him in his own right and for his per

sonal use and benefit, and that it is held by him in trust, but for

the benefit, primarily, of the bankrupt creditors, and so far for his

use in the payment of his debts. I however do not agree with him

that the title to the property does not become vested in the assignee,

but, on the contrary, as I have shown, the title thereto, and not the

mere control thereof, is, by the clear and unequivocal language of

the bankrupt act, to which reference has hereinbefore been particu

larly made, declared to be vested in the assignee. He becomes the

owner thereof, in trust, I admit, for the purposes declared in the said

act, but nevertheless the owner does not stand in the mere relation

of agent for the bankrupt, who, both in fact and law has, .by the

proceedings, become divested of the legal title. It follows from the

views above expressed that the judgment appealed from should be

affirmed with costs.

All concur.
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SUPREME COURT OF WISCONSIN.

A. A. STROHN et al., Appellants,

vs.

HARTFORD FIRE INS. CO., Respondent.

An agreement with an agent to insure, in which neither the rate of premiam nor

time the insurance was to run were fixed upon, but were left subject to future

adjustment, does not constitute a valid contract of insurance.

The principal of a promissory note or check silent as to time, cannot be applied

to a contract of insurance.

Usage of the company as to its practice in its insurance with other parties is im

material where no complete contract has been made.

Judgment affirmed.

Cole, J.

The court below nonsuited the plaintiffs upon the ground that as

there was no time fixed for the expiration of the policy, or continu

ance of the risk, no complete contract of insurance was entered into

between the parties. The correctness of this view of the case is the

main question before us, for, if sustained, it ends the cause.

The complaint states three separate parol agreements for insurance

made by H. N. Comstock for the benefit of himself and the plaintiffs,

with O. J. Dearborn as agent of the defendant company. These

agreements, as set out in the complaint, are explicit and definite as to

the amount insured ; the continuance of the risk ; and the rate of

premium to be paid ; and did the proof in regard to the contract

come up to and sustain these allegations, there would be no doubt as

to the plaintiffs' right to recover under the former decision. Strohu

vs. Hartford Ins. Co., 33|Wis., 650, [3 Ins. L. Jour., 288.] But it seems

to us that the proof fails to show a valid contract of insurance. The

verbal arrangement relied on to show a contract was in substancethis.

Comstock, who effected the insurance, if any contract was made,

testified that in the spring of 1872, he contemplated establishing a

tobacco warehouse for the storage of tobacco and when ready receive
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it, and when he had received Home he went to Dearborn in relation

to insurance. He told Dearborn that ho had received some tobacco

in his warehouse and had advertised to receive and store tobacco for

other parties, and keep it insured and sell it or hold it, subject to the

order of the owners, as the case might be, and that he wanted to effect

some insurance. He says that Dearborn told him that an open po

licy would be best. The amount perhaps would be increasing or di

minishing as time passed along, and he thought it would not be best

to issue an ordinary policy of insurance specifying the amount for a

specified time, but that the witness had better have what was called,

in insurance parlance, an open policy, allowing the amount to be in

creased or diminished as witness thought proper. Before the conver

sation closed the witness said to Dearborn, "Insure me $400.* * In

sure $100 on tobacco in my warehouse belonging to me and held by me

in store for others. * * * * Finally he said he would give me $400

insurance in the Hartford in that way. * * * * Finally he said he

would give me $400 upon any tobacco I had then in the warehouse.

I asked him what per cent. ? He said 1 3-4. I said all right ; how ,

about the premium being paid ? Well, he didn't know how much it

would be, because we didn't either of us know how long the insur

ance would continue on that amount, and he said ' I will call on you

when I want the premium ; you can pay me when I call for it.' I

said All right." This is all that was said in regard to the first con

tract made on the 23d of April. On the 3d of May the witness testi

fied that he went to Dearborn and said to him " that I wanted $1,500

more insurance on tobacco in the rick or warehouse. He said 'Put it

in the same open policy as the others,' and I said 'That will be satis

factory to me. With the same premium?' 'Yes sir.' I asked him if that

was all right. He said ' Yes, make it the same as the others.' " The

conversation in regard to the third agreement was substantially the

same as that in respect to the second, except the witness did not re

member whether at that interview anything was said about the pay

ment of premium ; but the witness testified that Dearborn said " he

would make the entries and issue a policy in proper time ; or he would

give me a policy, or would make out the papers." In the conversa

tions, when anything was Baid about payment of the premium the

witness said that Dearborn told him he would call upon him for it

when he wanted it ; witness tendered no money but said he would pay

it if Dearborn wanted it. " His excuse was, that he did not know ex

actly how much to take, aud would not take it just then." .And the

witness closes his testimon}- with the statement that " there was no-
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thing said between me and Dearborn as to how long this insur

ance should run." This is really all the evidence in relation to the

several contracts set out in the complaint, and it seems to us it fails

to show that the negotiations resulted in a valid agreement, or that

the parties came to an understanding upon all the material conditions

of the contract. The amount of premium to be paid and the con

tinuance of the risk are not agreed upon, nor is there any stipulation

in the agreement from which these important elements of the con

tract could be fixed and determined. The rate of premium and con

tinuance of the policy are certainly important terms in a contract of

insurance. Perhaps a contract which either party could terminate

at any time by a notice to the other, might be a valid contract, as in

timated by Comstock, J., in Trustees of the Baptist Church vs.

Brooklyn Fire Ins. Co., 19 N. Y. , 305, until the notice was given.

However this may be, the general rule is, that to constitute a valid

contract of insurance the minds of the parties must meet as to the

premises insured and the risk, as to the amount insured, as to the

time the risk should continue, and as to the premium. Same case

in 28 N. Y. , 153. Where parties verbally agreed upon all the terms

of the insurance, except the rate of premium, and a previous insur

ance was referred to in the conversation upon the same kind of

property in the same place as the property sought to be insured, no

thing being said about any change of rate, it was held to bo fair in

ference of fact that the rate was to be the same as that paid for the

previous risk, and that the minds of the parties met upon the amount.

Audubon vs. Excelsior Ins. Co., 27 N. Y., 216. In Kennebec Co. vs.

Augusta Ins. Co., 6 Gray, 204, where under an open policy of insur

ance on property on board a vessel from New Orleans to Boston, the

cotton was insured for the voyage, and also in addition against fire,

from the time of its deposit in a warehouse until it was shipped, the

objection was taken that the agreement fixed no certain time when

the risk was to commence or terminate. But the court held that the

risk commenced the day the cotton was first put in store by the

plaintiffs at New Orleans, and that the termination of the whole risk,

which included both the hazard of fire on shore and the perils of the

sea on the voyage to be performed, was to be upon the safe arrival

of the cotton at Boston, the place of its ultimate destination. In

marine insurance, where a cargo is insured for a particular voyage,

the policy " to continue on the property until landed," (,Monsur vs.

New England Mut. Mar. Ins. Co., 12 Gray, 520,) there is no diffi

culty in determining when the risk terminates. In Walker vs. Me
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tropolitan Ins. Co., 56 Maine, 371, the evidence showed an applica

tion for builder's risk and a permanent yearly risk for a given amount,

and though no specific premium was agreed upon, yet it was un

derstood that the amount of premium should be deducted from the

sum due the plaintiff from the defendants. The court said enough

was done to make a complete contract of insurance. But all these

cases, and others of the same character which might be cited, are

manifestly in their features distinguishable from the one before us.

Here, Comstock says, the rate of premium was to be 1 3-4 per cent. ;

yet this, it is admitted, bad referenoe to the annual rate. But the

more serious defect in the contract is that no time was fixed for the

continuance of the risk. Suppose a bill in equity had been filed, as

is sometimes done to specifically enforce the performance of the con

tract to issue a policy. How could the courts determine the essential

elements of the contract which it was called upon to enforce ? How

long was the risk to continue?—one month, two months, six mouths,

or a year ? All is uncertain and indefinite upon the point. Again,

suppose the company had brought an action to recover the premium

due on the contract, how much could it have claimed and recovered ?

It seems to us it is impossible to say. The property was destroyed

on the 21st day of May, and it is assumed that this was the termina

tion of the risk. But suppose the property had been destroyed a

mouth later, or not destroyed at all, what then would have been its

termination ? These tests clearly show, as it appears to us, that while

the parties negotiated about insurance, still that they did not agree

upon all the terms, and that no contract was ever completed so as to

become binding upon them. For this was a case in which the duration

of the risk might and should have been fixed. It was not one where

the period is left indefinite, as it is in a voyage policy. It is true the

parties speak of the policy as an '* open policy." Precisely what

meaning they attached to these words is not readily perceived. Mr.

May, in his work on insurance, defines an open policy to be one in

which the sum to be paid as an indemnity in case of loss is not fixed,

but is left open to be proved by the claimant in case of loss, or is to

be determined by the parties. Seo. 30. Angel on Fire and Life Ins.,

sec. 253. In Watson vs. Swann, 103 Eng. C. L., 755, such a policy

is spoken of as a " running policy," but we do not understand that

such policies have the duration of the risk indefinite and indeter

minable. These are elements by which the continuance of the policy

can be ascertained.
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The counsel for the plaintiffs insisted that a policy of insnrance,

silent as to the duration of the risk, should be placed upon the foot

ing of a promissory note or check upon a bank which expresses no

time for payment and yet is held payable immediately on demand.

But we do not see how that principle can be applied to a contract of

insurance. The continuance of the risk is an important element in

determining the rate of premium ; and how cau the company fix its

rates when that factor is left entirely indeterminate ? A parol con

tract of insurance, indefinite as to time and indefinite as to rate of

premium, is, as appears to us, incapable of enforcement.

This view renders the rulings of the court, on the offers made to

prove the usage of the company as to open policies, immaterial. If

no complete contract of insurance was made there can of course be

no recovery, whatever may have been the practice of the defendant

in their insurance with other parties. In this case the parties did

not come to an agreement upon all the terms of the contract, and in

order to sustain it as a valid contract the court must supply condi

tions and act upon conjectures.

We think the judgment of nonsuit was correct and must be af

firmed.
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SUPREME COURT OF THE UNITED STATES.

October Term, 1874.

Error lo the Circuit Court of the United States for the Eastern District

of Missouri.

THE MUTUAL BENEFIT LIFE INS. CO.,

Plaintiff in Error,

HALLIE NEWTON.

1. Every admission, upon which a party relies, is to be taken as an entirety, of

the tact which makes for his side with the qualifications which limit, modify,

or destroy its effect. When, therefore, the agent and officers of an insurance

company stated to the agent of a party claiming upon a policy of insurance

that the preliminary proofs presented were sufficient as to the death of the

insured, but that they showed that the insured had committed suicide, the

whole admission must be taken together ; if sufficient to establish the death of

the insured, it was also sufficient to show the manner of his death.

2. The preliminary proofs presented to an insurance company, in compliance

with the condition of its policy of insurance, are .admissible as prima facie evi

dence of the facts stated therein against the insured and on behalf of the com

pany.

Field, J.

The policies upon which this action is brought stipulate for the

payment of the insurance money within ninety days after due notice

and proof of the death of the party insured, but they provide also

that the policies shall be void if the insured shall die by his own

hand.

In answer to the action the company avers that the insured did

thus die by his own hand, and that the policies thereupon ceased to

. be binding.

The insured died at Los Angeles in Calforniu, in June, 1870, and

proofs of his death were delivered by the father of the plaintiff to the

agent of the company in August following. These proofs showed

that the deceased committed suicide. They consisted of several
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affidavits giving the time, place, and circumstances of his death, and

the record of the finding of the jury upon the coroner's inquest. The

finding was that the deceased came to his death "by a pistol shot,

fired by a pistol in his own hand, through the heart."

On the trial the father of the plaintiff testified that he was the

agent, in the matter of these policies, of his daughter, and that, act

ing in that capacity, he had delivered the written proofs mentioned

to the agent of the company at St. Louis and had demanded payment

of him, and afterward also of the officers of the company at the

home office in Newark, New Jersey ; that at neither place was any

objection made either by the agent or the officers of the company to

the form or fullness of the proofs of the death of the insured ; that

the agent had said that they were sufficient as to form ; but that at

both places objection was made at the same time that the proofs dis-

closed*a case of suicide, and on that account payment of the insurance

was refused.

The court allowed the statement to the witness as to the sufficiency

of the proofs of death of the insured to be received as conclusive of

that fact, but by its charge to the jury in effect separated the admis

sion of that fact from its accompanying language, that the proofs dis

closed a case of suicide, and held that this latter statement was an

independent fact to be established by the company. In this particu

lar we think the court erred. Every admission is to be taken as an

entirety, of the fact which makes for the one side, with qualifications

which limit, modify, or destroy its effect on the other side. This is a

settled principle which has passed by its universality into an axiom

of the law. Here the admission related to the two particulars which

the proofs established, the death of the insured and the manner of

his death, both of which facts appear by the same documents. They

showed the death of the insured only as they showed that he had

committed suicide, and all that the officers of the company evidently

intended by their declaration was that they were satisfied with the

proofs of the one fact because they established the other. The whole

admission should, therefore, have been taken together ; if it was suffi

cient to establish the death of the insured, it was also sufficient to

show that the death was occasioned in such a manner* as to relieve

the company from responsibility.

But the court also erred in excluding from the jury the proofs pre

sented of the death of the insured when offered by the company.

When the plaintiff was permitted to show that the agent and officers

of the company admitted the proofs established, -it was competent for
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the company to produce the proofs thus referred to and use them as

better evidence of what they did establish.

But independently of this position the proofs presented were ad

missible as representations on the part of the party for whose benefit

the policies were taken, as to the death and the manner of the in

sured. They were presented to the company in compliance with the

condition of the policy requiring notice and proof of the death of the

insured as preliminary to the payment of the insurance money. They

were intended for the action of the company, and upon their truth

the company had a right to rely. Unless corrected for mistake, the

insured was bound by them. Good faith and fair dealing required

that she should be held to representations deliberately made until it

was shown that the representations were made under a misaprephen-

sion of the facts, or in ignorance of material matters subsequently

ascertained.

There are many cases which hold that where a mistake has oc

curred in the preliminary proofs presented, and no corrected state

ment is furnished the insurers before trial, the insured will not be al

lowed on the trial to show that the facts were different from those

stated. The case of Campbell vs. Charter Oak Ins. Co., 10 Allen,

213, decided by the Supreme Court of Massachusetts, and the case

of Irwin vs. Excelsior Ins. Co., decided by the Superior Court of the

city of New York, 1 Bos., 50 are both to this effect. It is not neces

sary, however, to maintain any doctrine as strict as this in the present

case ; and possibly the rule there laid down is properly applicable

only where the insurers have been prejudiced in their defense by re

lying upon the statements contained in the proofs. Be that as it

may, all that we now hold is that the preliminary proofs are admissi

ble as prima facie evidence of the facts stated therein against the

insured and on behalf of the company. No case has come under our

observation, other than the present, where the preliminary proofs

presented by the insured have been entirely excluded as evidence

when offered by the insurers, the question being in all the cases

whether these proofs estopped the insured from impeaching the cor

rectness of their statements, or from qualifying them, or whether they

were subject to be explained and varied or contradicted on the trial.

The case of Cluff vs. Mutual Benefit Ins. Co., in the Supreme

Court of Massachusets, 99 Mass., 317 cited by the plaintiff, is far

from sustaining his position. There the beneficiary had submitted

in connection with the preliminary proof certain slips cut from news
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papers showing reports that the insured had died in known violation

of law. On the trial, upon the issue whether the plaintiff had, ninety

days previous to the commencement of the suit, furnished the com

pany sufficient proof of the death of the insured, the plaintiff put in

evidence certain affidavits by which that proof had been made, but

did not offer the slips ; the latter were then offered by the company

and were excluded, and the Supreme Court, in reviewing the case,

held that the exclusion was not a valid ground of exception unless it

plainly appeared that the insurers were prejudiced thereby, and that

they were not so prejudiced because the fact of death was otherwise

sufficiently shown. " When an apparent ground of defense," said

the court, " is disclosed by a separate and unnecessary narration of

circumstances, and the proofs required by the policy are complete

without that narration and disclosure, it cannot be said that the

party has failed to comply with the conditions imposed upon his

right to litigate his claim ; and the effect of such disclosure to defeat

the action must depend upon the degree to which the plaintiff is

bound by the statement. If not sworn to by the plaintiff, nor treat

ed by him in such manner that he is concluded by his conduct, the

whole question will be open to explanation and proof upon the main

issue, subject to the usual rules of evidence."

In the present case the proofs presented were sworn to ; they con

sisted, as already stated, of affidavits and the record of the finding of a

jury under oath. Here the narration of the manner of the death of

the deceased was so interwoven with the statement of his death that

the two things were inseparable. The fact that the proofs were pre

sented by the father of the plaintiff and not by the plaintiff herself

cannot change their character. They were the only proofs pn-sent-

ed, and without them there was no attempted compliance with the

condition of the policies. He was the agent of the plaintiff with re

spect to the policies, intrusted by her with the presentation of the

preliminary proofs. Presented in her name and by her agent in the

matter, and constituting the essential preliminary to her action, they

must stand as her acts, and the representations made therein must

be taken as true until at least some mistake is shown to have oc

curred in them. As already said, no suggestion is made that these

proofs d<> not truly state the manner of the death of the insured. It

is sought, however, to avoid their effect in favor of the company In-

taking a part of the statement of its officers as to what the proofs

showed, and rejecting the balance, and then excluding the proofs
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themselves. This position cannot be sustained without manifest in

justice to the company.

The judgment must therefore be reversed, and a new trial

ordered.

SUPREME COURT OF NEW HAMPSHIRE.

Makch Term, 1875.

GERRISH

vs.

GERMAN INSURANCE COMPANY.*

When a bill in equity is brought to compel a specific performance of un agree

ment, the court haying jurisdiction will, to avoid delay and expense to the

parties, proceed and give such final relief as the circumstances of the case de

mand.

The plaintiffs agreed with the defendants' agent to insure their wool against loss

by fire in the sum of three thousand five hundred dollars, for the period of one

year, commencing at 12 o'clock noon, September 30, 1873, for the sum of forty-

three dollars seventy-five cents premium, which was paid their agent, who

agreed to procure and deliver to the plaintiffs a policy therefor. Said wool

was destroyed by tire October 1, 1873, no policy having been made out or de

livered. The plaintiffs notified the defendants of the loss, furnished them with

the requisite proofs thereof, and demanded a policy and payment of the sum

insured, which the defendants refused. The plaintiffs brought a bill in equity

to compel delivery of the policy and payment of the loss. Upon demurrer to

the bill, assigning as cause that the plaintiffs had a plain and adequate remedy

at law—Held, that the plaintiffs might resort to a court of equity to compel a

delivery of the policy, and the court, having jurisdiction to compel sppcifio per

formance, would, to avoid circuity of action, decree payment of the loss as if »

policy had been issued.

Tn fyuily. —The bill alleges that the plaintiffs, Joseph W. Gerrish,

and George B. Nichols, John D. Parker, Jr., and William R. Dupee,

of Boston, Mass., under the firm name of Nichols, Parker & Dupee,

September 30, 1873, applied to John L. Spring, of Lebanon, a duly

appointed and constituted agent of the German Insurance Company,

for additional insurauce upon some fleece wool stored in a two-story

* Decision reudered March 12, 1875.
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framed storehouse near the railroad freight depot in said Lebanon

owned by Joseph W. Gerrish, to the amount of thirty-five hundred

dollars, said wool being owned, one half by the said Joseph W. Ger

rish, the other half by the said Nichols, Parker & Dupee, which was

stated to said agent ; that they informed said agent that there was

other insurance on said fleece wool, to the amount of three thousand

dollars, in the Hartford Fire Insurance Company, with the right to

have other or additional insurance ; that said agent thereupon agreed

with the said plaintiffs that he would insure said fleece wool for the

plaintiffs for one and one fourth per cent. for the term of one year,

said insurance to take effect September 30, 1873, at twelve o'clock

noon, to the amount of thirty-five hundred dollars, in the said Ger

man Insurance Company, which proposition the said plaintiffs accept

ed, and paid to said agent the premium, being forty-three dollars

and seventy-five cents, which proposition said agent was authorized

by said defendants to make, and to receive the premium therefor.

Said insurance was against loss or damage by fire or lightning, to the

amount of thirty-five hundred dollars on the fleece wool aforesaid,

situated as aforesaid : other insurance was to be permitted. The

plaintiffs further represent, that the written portion of the policy in

the Hartford Fire Insurance Company above referred to is as follows:

"Three thousand dollars on their fleece wool contained in said Ger-

rish's two-story framed storehouse building, situated near the rail

road freight depot in Lebanon, N. H.,—other insurance permitted.

Three thousand dollars, at one and a quarter, amounts to thirty-seven

dollars and fifty cents, (said Gerrish owning one half of said wool,

and Nichols, Parker & Dupee one half.") ' They further represent,

that afterward, to wit, on the first day of October, 1873, the said

fleece wool was destroyed by fire ; that at the time of the fire the

actual cash value of said fleece wool was six thousand eight hundred

and twenty-five dollars and eighty-six cents, and the amount saved

was less than seven hundred and fifty dollars, making the actual loss

on said wool the sum of six thousand seventy-five dollars and eighty-

six cents ; that said wool at the time of the fire was in the building

aforesaid. The lower story of said building was used for storing

flour and groceries by George M. Smith & Co. , and by C. H. Hildreth

for storing nails and hardware, and the second story was used for

storing said wool. The origin of said fire is unknown to the plaintiffs,

and was without fraud or fault on their part. They further represent,

that on November 17, 1873, they gave written notice to said German

Insurance Company of their loss by fire of said fleece wool, the
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amount of their loss, and all the information required by the charter

and by-laws of said German Insurance Company, being a proof of

loss ; that they also furnished to said insurance company the written

certificate of a notary public and justice of the peace, to the effect

that, to the best knowledge and belief of said notary public, he resid

ed the nearest to the place of the fire mentioned above of any such

magistrate ; that he was not concerned in said loss as a creditor or

otherwise, nor a relative to either of the parties ; that he had examined

the circumstances attending the loss ; that he knew the character and

circumstances of the plaintiffs ;'.and he believed that the plaintiffs

had sustained loss on the wool aforesaid, without fraud on their part,

to the amount of six thousand seventy- five dollars and eighty-six

cents. They further represent that this certificate was furnished with

the proof of loss on November 17, 1873, and that said proof of loss

aforesaid was made by said Joseph W. Gerrisb, and furnished as afore

said, at the time aforesaid, under oath. The plaintiffs further repre

sent that on November 17, 1873, they made a demand on said insur

ance company to make out and deliver to the plaintiffs aforesaid a

policy for the amount of thirty-five hundred dollars, the written part

to be as follows : " On their fleece wool contained in said Gerrish's

two-story framed storehouse building, situated near the railroad

freight depot, in Lebanon, N. H., other insurance permitted," and

have the same bear date September 30, 1873, and to ta' e effect at

twelve o'clock noon, on said 30th day of September, 1873, according

to their previous contract and agreement with the said plaintiffs, and

were further requested to settle and pay the loss by fire on said wool,

to the amount of three thousand two hundred and seventy-two dol

lars, being their just share upon the loss of said wool, and to settle

the same within sixty days from October 1, 1873. They further,

represent that said German Insurance Company have neglected and

refused to deliver to said plaintiffs a policy according to the contract

and agreement aforesaid, and that they have neglected and refused to

settle and pay the loss aforesaid to the plaintiffs. They therefore

pray that said insurance company may be required to execute and

deliver a policy according to the terms of their aforesaid contract

and agreement, and to settle and pay their part of the loss that said

plaintiffs have sustained on said fleece wool, and for such other relief

as may be just.

The defendants demurred to the bill upon the ground that the

plaintiffs have a plain and adequate remedy at law.

The questions of law thus raised were reserved.
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Eastman, Page & Albin, for the defendants, cited Walker vs. Metro

politan Ins. Co., 56 Me., 371 ; M'Culloch vs. Eagle Ins. Co., 1 Pick.,

280 ; Rockwell vs. Hartford Ins. Co., 4 Abb., N. Y. Rep., 179 ; Kenne

bec Co. vs. Augusta Ins., etc., Co., 6 Gray 204 ; Goodall vs. Ins. Co.,

25 N. H., 169, 192.

Murray, for the plaintiffs, cited Tayloe vs. Merchants Fire Insur

ance Co., 9 How. 390 ; Constant vs. Insurance Co., 1 American Law

Reg., New Series, 116 ; M'Culloch vs. Eagle Ina Co., 1 Pick., 280 ;

Hamilton vs. Lycoming Ins. Co., 5 Barr., 342 ; Delaware Ins. Co. vs.

Hagau, 2 Wash. C. C, 4 ; Commercial Mut. Marine Ins. Co. vs. Mut.

Ins. Co., 19 How. 318 ; Trustees of First Baptist Church vs. Brooklyn

Fire Ins. Co., 19 N. Y., 305 ; Palm vs. Medina Fire Ins. Co., 20 Ohio

529 ; Motteux vs. London Assurance Company, 1 Atk., 545 ; Perkins

v& Washington Insurance Co., 4 Cow., 645 ; May on Insurance, sec.

565, and cases there cited ; Story's Eq. Jur., sec. 722, 8th ed.; Neville

vs. Merchants, etc., Ins. Co., 19 Ohio 452 ; Carpenter vs. Mutual

Safety Ins. Co., 4 Sand. Ch., 408 ; Hill vs. Bank, 44 N. H., 568 ; Pick

ering vs. Pickering, 38 N. H., 400.

Smith, J.

A policy is the usual evidence of a contract of insurance. It is not

necessary, however, in order to enable the assured to maintain an action

upon the contract. If issued, it is the best evidence of what the con

tract was, and parol evidence would not be admissible to contradict

it ; but when none is issued, the contract may be proved by any compe

tent evidence. Goodall vs. N. E. Ins. Co., 25 N. H., 192 ; M'Culloch

vs. Eagle Ins. Co., 1 Pick., 278 ; Kennebec Co. vs. Augusta Ins. &

Banking Co., 6 Gray, 204; Pierce vs. Nashua Ins. Co., 50 N. H, 297.

But the cases are numerous where a party may resort to a court of

equity to compel the delivery of the policy, and in proper case, the

court having jurisdiction to compel a specific performance, will, to

avoid circuity of action, decree payment of the loss as if a policy had

been issued. May on Insurance, sec. 565. Tayloe vs. Merchants'

Fire Ins. Co. , 9 How. , 390, is a case directly in point, where Nelson,

J. , says,—" No doubt a count could have been framed upon an agree

ment to insure so as to have maintained the action at law. But the

proceedings would have been more complicated and embarrassing

than upon a policy. The party, therefore, had a right to resort to a court

of equity to compel the delivery of the policy either before or after the

happening of the loss ; and being properly in that court after the loss

happened, it is according to the established course of proceedings, in
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order to avoid delay and expense to the parties, to proceed and give

such final relief as the circumstances of the case demand." See, also,

authorities cited in the plaintiffs' brief.

It is not material, therefore, to inquire whether it would or not have

been more difficult for the plaintiff to prove the facts essential to en

able him to recover in a suit at law, than it would be to maintain this

bill. The facts to be proved are essentially the same in either case,

and must be shown by the same witnesses or words of proof. But

for the reasons above given he will not be driven to commence a suit

at law.

Gushing, C. J.—The doctrine seems to be well settled, that a court

of equity has jurisdiction to decree specific performance of an agree

ment to insure, and that, having taken jurisdiction for this purpose, it

will go on and afford complete remedy. 3 Pars, on Con., 374, and

authorities cited.

Demurrer overruled.

Ladd, J. , concurred.

MICHIGAN SUPREME COURT.

January Term, 1875.

THE PEOPLE, ex rel. Connecticut Mut.

Life Ins. Co.

vs.

VICTORY P. COLLIER, State Treasurer*

By the Michigan act of 1869, the tax was to bo npou " all premiums received in

cosh or otherwise. " By the act of 1871 it is authorized and required to be

" upon the premiums received," and also on such sums as, within the year.

' ' shall have been agreed to be paid for any insurance effected or agreed to bo

effected or procured.

The maximum premiums duo in that State on life policies of a mutual life com

pany in 1873, were $287,01'.). 25. In conformity with an understanding, as

claimed by the company, with its policy-holders, to restrict exactions to th<-

cost of insurance, the actual collections of that year were reduced to $l(5!t,275.58,

* To appear in 3d Mich.
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the amount being determined by crediting on the premiums due $117,743.67,

over payments made in 1872.

Held, that the excessive payment of 1872 was resolved by the company into a part

payment of the premium of 1873, and as such liable to taxation, and under

either statute the tax was due on the whole premium collectible and not

merely on the amount actually collected during that year.

Held, that the act of 1871 was not meant simply to more accurately define the act

of 1869, but also to enlarge its scope.

Application for mandamus denied.

9

C. I. Walker & A. Pond, for Relators.

Isaac Marston, Attorney-General, for Respondent.

Graves, J.

This application for mandumus has originated in a difference of

opinion between the treasurer and the relators, respecting the amount

of special tax which was by law demandable from the company for the

year 1873.

The company is a Connecticut corporation doing business in this

State under the regulations prescribed by the legislature, and it

claims to be working as mutual company without capital stock issued

to shareholders, but embracing the holders of policies as members,

who are rendered proportionably interested in the property and

profits.

It further claims that it "aims" to afford life insurance to the

members at actual cost, and in keeping with this aim that it sets down

in each policy what amounts to a maximum annual premium to be

paid, but subject to an " understanding " that no more shall be ex

acted for any year than is found necessary to pay the cost of insur

ance for that year. That the aggregate of such maximum premiums

for the year 1873, against Michigan parties, was $287,019.25, but that

the company, conforming to the "understanding" and "aim" before

mentioned, to restrict exactions from the policy-holders to the cost of

insurance, reduced the collections for that year to $169,275.58, by

crediting on premiums due from policy-holders $117,743.67, the latter

sum having been collected in the preceding year and being the bal

ance left beyond the cost of insurance. The point of the case is,

whether the tax of 3 per cent., imposed by the legislature, should be

calculated on the sum of $169,275.58, actually paid in hand in 1873,

or upon the amount made up of that and the sum credited to policy

holders.

The treasurer insists that the tax was required to be on the larger

and the relators that it should be on the smaller of these amounts.
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o

The question is oue of strict law, and does not depend upon equities

or any individual judgment in regard to State policy in matters of

taxation.

We cannot ascertain from the record the precise nature or form of

what is generally and vaguely referred to as the " aim " of the com

pany, and the " understanding " that the exactions from policy-holders

should be cut down from the definite and certain sums writteu in the

policies to amounts not predetermined, and depending upon fluctu

ating circumstances. Whether the " understanding " is something in

a shape to invest the policy-holders with a legal right to resist a call

inconsistent with what is said to be the " aim " aud " intention," or

whether it is a bare expectation, encouraged by the company, that

its controlling agencies, acting upon a sense of what is politic and

expedient, will not absolutely retain the excess of collections on pre

miums over and above the necessities of the company, is in no man

ner explained- This point of the case is extremely dubious and un

certain.

It was observed in argument by relators' counsel that in carrying

out this scheme of keeping the collections from the policy-holders in

each year down to the cost of insurance for the same year, the com

pany get at the cost for the current year by referring to the preced

ing year, and adopting the ratable difference between the cost of

insurance thereof and the aggregate of maximum premiums.

Without stopping to see what consequences ought to be drawn from

this exposition, if well based, it cannot, of course, be expected that in

dealing with the case we should espouse any theory or explanation

not appearing to us to be fairly warranted by the facts, and upon

consideration we find it quite impossible to reconcile this argument

ative explanation with the interior and implicit nature of the trans

action as depicted by the record.

The reasoning referred to assumes or requires that the sum of

$117,743.67 was the real difference between the aggregate of maxi

mum premiums and actual cost of insurance in 1873, though ascer

tained by a standard afforded by the experience of 1872, and that

this sum of $117,743.67 was an actual deduction on account of ac

tual operations in 1873, whereby, as insisted, the sum demandable in

that year was reduced to $169,275.58.

In this view the account for 1873 could not have been affected at

all by carrying to it and allowing to policy-holders a claim in their

favor, actually produced by the operations of 1872 ; on the contrary,

i
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it must have been complete in itself and been dealt with as exclu

sively embodying the operations of 1873.

It could neither have been saddled with any demand created aud

established in 1872, or carried out of the transactions of that year,

nor could it have produced any demand to be carried over to 1874.

When we recur, however, to the explicit stipulation made in the case,

we find that, by whatever name called, the deduction, credit, or rebate

in 1873, was not caused or brought about in this way. The fact, as

there set forth, appears to be that in making up the account for 1873

the balance was not ascertained by relinquishing what there was be

tween the aggregate of written premiums and the cost of insurance

for 1873, but by deducting from the aggregate of written premiums

for that year the balance in favor of policy-holders brought over from

the previous year.

Passing this feature for the present, we observe that relators insist

that the right to tax them rests in the act of 1869, L. 1869, vol. L,

p. 124, and that by the provisions of that law they were only taxable

in the sum of their actual cash receipts on premiums in 1873, and

therefore only on the sum of $169,275.58. They contend that the

act of 1871, L. 1871, vol. 1, p. 172, could not influence the question,

because, first, as they urge, that act does not assume to change the

pre-existing rule, or re-declare the rule as to the basis of taxation.

And, second, that if the terms could be considered adequate for such

purpose, no such effect could be sanctioned, since to allow the law

that operation would be to disappoint the object, as expressed iu the

title, and introduce into the body of the statute an incongruous ele

ment.

But even if these difficulties were overcome, they still argue that

this act will only permit a tax on actual receipts, and such additional

amounts, if any, as policy-holders are under agreement in the same

year to pay on premiums ; that the facts in the record show that the

time contract relations between the policy-holders and the company

involved nothing further than an agreement that the policy-holders

should pay in 1873 whatever sum should be ascertained, according to

the course of the company, to be sufficient to meet the cost of insur

ance for that year, and that the sum was so ascertained to bo

$169,275.58, and that in paying it the policy-holders paid all they

were under agreement to pay, and all the company had any right to

exact.

Without admitting what is contended for by relators, iu regard to
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the scope of the act of 1869, the attorney-general urges that the

terms of the act of 1871 distinctly establish that the relators' tax for

1873 was required to be computed, not only in the cash receipts paid

in hand in 1873, but also in that portion of the premiums written as

payable in that year, and which portion the relators treated as com

pensated by the equal cash claim against the company held by the

policy-holders for excessive collections made and retained in 1872 ;

and he likewise . maintains that the statute is susceptible of valid

operation in that way, and is not obnoxious to the objection and dif

ficulties drawn by relators' counsel from the provisions of the consti

tution.

This reference to the opposite and conflicting positions taken ren

ders it apparent that independent of the diversity of views in other

particulars, the parties are widely at variance concerning the con

struction due the transaction which terminated in fixing the balance

to be paid in 1873, and in the payment of it by the policy-holders ;

and the true nature of that transaction as developed by the facts

stipulated, appears to be called for as an important preliminary, be

cause, if it should turn out on the facts in this record, that in paying

the $169,275.58 in 1873, the policy-holders paid precisely the whole

sum they were under agreement to pay, and that the company in re

ceiving that sum received all it had any right to claim on account of

the premiums of 1873, the ground o,n which the State rests its

claim must, at the least, be materially affected, and the process of

examination must be shaped to meet that state of things ; and on the

other hand if it should be considered that the credit of $117,743.67

was a compensation to the company for an equal amount due on

premiums for 1873, and in substance and effect a payment, it must

operate decisively against the relators.

Turning now to the agreed facts we find that the stipulation states

" that the nominal premiums due the company from parties residing

in Michigan, during the year 1873, amounted to $287,019.25. That

this sum was secured by the policies issued, but in no other way,

and that the company had the right, to collect during said year, in

case the business of said company required the same, the whole of

said sum. That the policy-holders of said company were entitled to

certain rebates or credits upon the amount paid said company in 1872,

being the amount of premiums paid over and above the cost of in

surance, which said credits or rebates were deducted from said

$287,019.25, leaving a balance of $169,275.58, which was the actual

amount in cash paid to said company by its policy-holders in 1873,



698 Report of Decisions. [Sept.

the balance of said first named sum of $287,019.25 being $117,743.67.

having been rebated as above."

The transaction then was this : The company having the right to

avail itself in 1873 of the whole $287,019.25, if the business required

it, considered it necessary to do so, and effected the object in this

way. Having collected in 1872, in cash, from its policy-holders,

$117,743.67 more than it was entitled to retain, the company actually

kept the money, 'and became debtor to its policy-holders for the

amount. This money remained in its treasury, and the company con

tinued to be debtor for it until 1873, when the policy-holders became

debtor to the company for the larger sum of $287,019. 25, the difference

between the two sums being $169,275.58. That the account was then

adjusted and settled by deducting the $117,743.67, which the com

pany had already covered into its treasury and retained and stood

debtor for, from the $287,019.25, which the policy-holders had come

to be debtors for to the company, and by the payment of cash in hand

from the policy-holders to the company of the ascertained balance

of $169,275.58.

The facts admitted will authorize no other construction. Was the

disposition made of this fund, which had come from the policy-holders

in money, and for which the company had become their cash debtor,

a payment in 1873, when it ceased to be a debt of the company or a

credit of the policy-holders ?

The formality was not observed, of passing the funds specifically by

the company to the policy-holders, and then taking it back again.

Instead of this the whole process was worked out on paper, but the

effect was precisely the same.

When two parties are mutual cash debtors, in the same right and

at the same time, and desire to avoid circuity of payments and to

bring about a reciprocal acquittal of debts, they avoid the ceremony

and trouble of as many actual payments as there are debts, and in

stead of one of the two paying to the other what he owes him, and

then receiving back that which is due to him, they proceed upon

the principle of compensation, and each one retains in payment

of what is due to him that which he owes to the other, whether it be

for the whole debt, if the sums are equal, or by deducting a lesser

debt out of a greater. These compensations, when they fairly and

properly occur, are reciprocal payments.

In Shargo's case, L. R. 8 Ch'y, App., 407 ; 5 Eng., 626, it becain

a question whether certain transactions between a company and a

shareholder amounted to " cash payments," within the meaning of the
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"Companies Act," 30 and 31 Vic. In discussing the point, Lord

Justice James said, " If a transaction resulted in this, that there was

on the one side a bona fide debt payable in money at once for the

purchase of property, and on the other side a bona fide liability to

pay money at once on shares, so that if bank-notes had been handed

from one side of the table to the other in payment of calls, they

might legitimately have been handed back in payment for the prop

erty. It did appear to me in Fothergill's case, and does appear

to me now, that this act of parliament did not make it necessary

that the formality should be gone through of the money being

handed over and taken back again ; but that if the two demands are

set off against each other, the shares have been paid for in cash. If it

came to this that there was a debt in money payable immediately by

the company to the shareholder, and an equal debt payable imme

diately by the shareholder to the company, and that each was ac

cepted in full payment for the other, the company could have pleaded

payment in an action brought against them, and the shareholder

could have pleaded ' payment in cash,' in a corresponding action by

the company against him for calls. " Hellish, lord justice, concurred,

and added : " Nothing is clearer than that if parties account with

each other, and sums are stated to be due on one side, and sums to

an equal amount due on the other side, on that account, and these

accounts are settled by both parties, it is exactly the same thing as if

the sum due on both sides had been paid ; indeed, it is a general

rule of law, that in every case where a transaction resolves itself into

paying money by A to B, and the handing it back again by B to A, if

the parties meet together and agree to set one demand against the

other, they need not go through the form and ceremony of handing

the money backward and forward. " See also Owen vs. Denton, 5

Tyrw., 360 ; Pratt vs. Foote, 5 Seld., 463-6, ib., 599, Domat's Civil

Law Pr., B. 4, Tit. 2. Cushing's ed.

Without going further it may be well said, both upon reason and

authority, that the excessive collection in 1872, and which the com

pany retained and finally applied in 1873, was then resolved into a

payment upon the premium of that year, and that for the purpose of

the 3 per cent, tax it was as much a payment on the premium as the

$169,275.58.

Such being the result reached upon the facts, the legal questions

concerning the statutes become unimportant in their bearing on the

case. Because under the view taken as to what was payment on pre

miums in 1873, whether we contemplate the act of 1869 or that of
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1871 as the law to govern, the event must be the same. If the stun

credited to the policy-holders in 1873 was money drawn from them

in 1872, and though due to them was still retained by the company,

as the circumstances agreed show, and if this sum is to be consid

ered, as the court think it must, as a payment on premiums in 1873,

then the terms of either act would apply to it as a basis for taxation

for that year. Still, it may be considered best to indicate very briefly,

without enlarging on the subject, the impressions now felt concerning

the main questions relating to the statutes.

After much reflection we are inclined to think that the seventh

section of the act of 1871 does, in terms, prescribe a basis for taxa

tion, differing in substance from that given by the act of 1869, and

that the legislature designed, in framing that section, to do something

more than recognize and perpetuate the basis of the last named act.

The terms of the first paragraph of the section unquestionably in

dicate a purpose in the legislature to preserve or keep alive whatever

taxing rights had attached under the former law, and this was prob

ably considered as a reasonable precaution to guard against objec

tions that the changes wrought an extinguishment or alteration of the

rights which had already obtained. But be this as it may, the suc

ceeding and remaining portions of the section appear to be positive

regulations for the future, and in regard to the basis of taxation they

are not only variant in phraseology from the corresponding provision

in the law of 1869, but different in substance. The terms used clearly

appear to enlarge the ground and to authorize a tax against transac

tions which the former act did not take in.

By the act of 1869, the tax was to be upon "all premiums received,

in cash or otherwise," but by the act of 1871 it is authorized and re

quired to be " upon the premiums received," and also on such as,

within the year, " shall have been agreed to be paid for any insurance

effected or agreed to be effected or procured."

The form of this provision is positive and not by way of allusion. It

purports to institute a new rule, and not merely to denote, describe,

or recognize an old one to be retained.

There is reason then for concluding that the legislature designed

that this provision should supplant the corresponding one of the act

of 1869 in regard to the future.

The only way to escape from this result without doing great vio

lence to the language and to settled rules of interpretation, is to sup

pose a double tax was intended, but this is not deemed an admissible

opinion.
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The constitutional provision in regard to the titles of acts, and in

regard to the union of separate subjects in the same act, has ' been so

often and so fully considered in this and other States as to render it

quite unnecessary to enter upon a general discussion of the subject in

connection with this act of 1871.

There is nothing in the nature or framework of the law to suggest

any real grounds for excluding it from the class of enactments uni

formly sustained against such objections as are raised here.

If this act is obnoxious to these objections, the prior one of 1869

must certainly be so, and we do not understand that counsel regard

that law as open to them.

The provisions in the act of 1871, relating to taxation, appears to

be neither foreign to the object of the residue of statute, nor insuffi

ciently expressive in the title.

In declaring, in the language of the title, that the act was one " to

establish an insurance bureau," the legislature must be understood

as sayiug that it was made up of such provisions and details as were

deemed suitable for the object, and under such title, and in keeping

and in furtherance of the single object expressed, it was competent

to go further than to enact more organic provisions.

It was certainly admissible to include any just and pertinent regu

lations respecting the course of action to be observed by the bureau

or a State agency, toward those engaged in the business of insurance,

and it was equally admissible to include any just and appropriate

provisions for prescribing the duty due to the State in the matter of

taxation from insurance companies. The fundamental principle of

the law was' the marking out of the reciprocal rights of the State

and those carrying on insurance, and to provide the machinery for

administration, in so far as the State, by a political agency, might

properly supervise.

It is unnecessary to add anything further. The subject is fully

treated in the work of my brother Cowley and the view there taken

will not support the objections to the statute. Cowley on Con. Lim.,

141 to 151, text and notes. See also the People vs. The State Ins.

Co., 19 Mich., 392 ; 'Swartout vs. Mich. Air Line R. R. Co., 24 Mich.,

389 ; and the opinion of my brother Christiancy in The People vs.

Hurlbut, 24 Mich., 54.

The application for mandamus should be denied.

Christiancy and Cowlky, JJ., concur.
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SUPREME COURT OF IOWA.

Appeal from Dubuque Circuit Court.

CHARLES OHDE, Adm'e, etc.,

us.

NORTHWESTERN MUT. LIFE INS. CO., Appellants*

A part note policy provided that in case of default in the payment of any premium,

or interest on any note given for premiums, the company should only be liable

for as many tenths of the sum insured as there had been complete annual pre

miums paid at the time of default.

The company was mutual, and its charter provided that any member in default in

payment due may be prohibited from sharing in the profits.

The premiums after two years remained unpaid. The dividends were apportioned

annually from the profits of the third year preceding, and in conformity with

their custom the directors allowed no dividends at any time on this policy,

which was treated by them as lapsed.

The notes given by assured provided that the interest should be paid annually or

the policy forfeited, that the note was given for part of the premium, and that

dividends are to be applied to payment of the notes.

Held, that the whole instrument and terms of the notes must be looked to in as

certaining the meaning of the contract.

Held, that it was not intended that a failure to pay the notes in any year should

work a forfeiture to any extent.

Held, that the doctrine that the giving of a note does not operate as the payment

of a precedent debt does not apply.

Held, that the payment of the cash part, with interest on the notes, and the execu

tion of the notes required, was a complete payment of premium, which entitled

the claimant to two tenths of the sum insured, less the amount of notes and

accrued interest.

Affirmed.

This is an action by the plaintiff as administrator of Charlotte

Warnecke deceased, upon a life insurance policy issued by the defen

dant upon the life of Wm. Warnecke deceased, for the use and bene

fit of said Charlotte, in the sum of fifteen hundred dollars.

Verdict and judgment for plaintiff. Defendant appeals. The fur

ther facts appear in the opinion.

* Decision rendered June, 22, 1875.
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Shlrab, Van Duzee and Henderson, for Appellant.

Wilson and O'Dojjnell, for Appellee.

Miller, G. J.

The policy on which suit is brought is as follows :

No. 11299. Age 43. Amount $1,500. Premium $92.93. The North

western Mutual Life Insurance Company, by this policy of assurance,

in consideration of the representation made to them in the applica

tion for this policy, and of the sum of twenty-four dollars and eighty-

four cents to them in hand paid by Charlotte Warnecke, wife of Wil

liam Warnecke, wood-dealer, and of the annual premium note of

of forty-three dollars and twenty-five cents, and the semi-annual cash

premium of twenty-four dollars and eighty-four cents, to be paid at

or before noon, on or before the twelfth day of July and January in

every year during the first ten years of the continuance of this policy,

do assure the life of William Warnecke, of Dubuque, State of Iowa,

for the sole use of the said Charlotte Warnecke, in the amount of fif

teen hundred dollars, for the term of his natural life.

And the said company do hereby promise and agree to pay the said

sum assured, at their office, to the said assured or her executors,

administrators of assigns, in ninety days after due notice atfd proof of

death of the said person whose life is hereby assured, (the balance of

year's premium, and all notes given for.premiums, if any, being first

deducted therefrom,) and in case of the death of the said assured be

fore the death of said person whose life is assured, the amount of the

said insurance shall be payable to the heirs at law of said William

Warnecke.

And the said company further promise and agree that if default

shall be made in the payment of any premium they will pay as above

agreed as many tenth parts of the original sum insured as. there shall

have been complete annual premiums paid at the time of such default.

This policy is issued and accepted by the assured on the following

express conditions : *

2. If the said premiums or the interest upon any note given for

premiums shall not be paid on or before the days above mentioned

for the payment thereof, at the office of the company or to agents

when they produce receipts signed by the president or secretary,

then, in every such case the company shall not be liable for the pay

ment of the whole sum assured, and for such part only as is express

ly stipulated above.

* Condition* 1st, 4th, 5th and 6th, not relating to the point at issue, are omitted.—Ed.
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3. In every case where this policy shall cease and determine, or be

come null and void, for other reason than non-payment of premium,

all payments thereon shall be forfeited to this company.

The following statement of facts was admitted in evidence on the

trial :

1. The policy sued on was issued July 12, 1865, at which time the

semi-annual payment was made.

On the 12th of July, 1866, the semi-annual payment of twenty-four

dollars and eighty-four cents, was made ; also the year's interest on

the note above described, and a second note of like form and tenor,

for the sum of forty-three dollars and eighty-four cents, being exhibit

" C," was executed by Warnecke and delivered to the defendant,

and a proper renewal receipt was delivered to Warnecke, in the fol

lowing form. (Exhibit "A.")

Ou the 12th of January, 1867, the semi-annual cash payment of

twenty-five dollars and eighty-four cents was duly made.

On the 12th day of July 1867, Warnecke failed to pay the semi

annual cash' payment then coming due, and failed to pay the annual

interest then due for the past year, upon the two notes above de

scribed. No payments have since been made on said policy, or on

the notes above described.

William Warnecke died at Dubuque, Iowa, on the 25th of October,

1869, of a natural death. His widow, Charlotte, intermarried with

one Whitman, and died subsequent to the institution of this suit. The

present plaintiff has been appointed administrator of her estate by

the Circuit Court of Dubuque Co., Iowa.

Proofs of death were furnished and notice of his death given to de

fendant on or about July 12th, 1871.

Facts touching the payment of premiums. By section 13 of char

ter of the company, it is provided :

" That the officers of said company may cause a balance to be

struck of the affairs of the company, annually, biennially, triennially,

or once in five years, as the board of trustees may determine, and

shall credit each member with an equitable share of the profits of said

company."

The company commenced business in 1858. The first division of

surplus was made in 1864 on the business of the five preceding years;

the next in 1867, on the business of 1864 ; in 1868 on the business of

1865 ; in 1869 on business of 1866 ; in 1870 on the business of 1867.

From 1858 to 1869, when a change was made in the note system, it
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was the established rule and custom of the company to collect the

annual interest coming due on the premium notes in cash, the divi

dends being applied exclusively to the payment of the principal of

the notes.

By section 13 of the charter of the company it is provided that

" Any member who would be entitled share in the profits, who shall

have omitted to pay any premium or any periodical payment due

from him to the company, may be prohibited by the trustees from

sharing in the profits of the company."

In apportioning the surplus in the shape of dividends, the trustees

have uniformly refused to allow dividends to those persons who, at

the time the dividend was declared, were in arrears to the company.

Under this rule, when, in 1868, a dividend on the business of 1865

was made, no dividend was allowed on the policy to Warnecke, be

cause of his not paying his premium notes in cash, and also on ac

count of his not paying his second premium note for forty-three dol

lars and twenty-five cents, given July 12, 1866, and the interest there

on (as well as on the first note) coming due July 12, 1867. For the

same reasons, when, in 1869, a dividend was declared on the business

of 1866, no dividend was allowed on said policy to said Warnecke,

and for the like reasons none was allowed on the dividend declared

in 1870, on the business of 1867.

In figuring up the dividends for the years 1865, 1866 and 1867, and

since that date, the policy of Warnecke and all others similarly situated

were treated by the company as lapsed policies, and no longer bind

ing upon the company.

The per cent. of dividends declared and paid to policy-holders in

the year 1868, on the business of 1865, was thirty (30) per cent. cn

the total amount of each annual premium ; on the business of 1866,

declared and paid in 1869, thirty-five per cent, on the total amount of

each annual premium ; and a like percentage on the business of 1867,

declared and paid in 1870.

The defendant is a corporation duly organized under the laws of the

State of Wisconsin, is a mutual company, and the headquarters of its

business, or home office, is at Milwaukee, Wisconsin.

There was never any surrender of the premium notes by the com

pany to the insured, nor offer so to do ; neither was there a surren

der of thepolicy by Warnecke. No demand was ever made upon War

necke at any time for payment of the principal of either of the two pre

mium notes given July 18, 1865, and July 12, 1866. Wilson and O'Don-

nell, for Plaintiff. Shiras, Van Duzee and Henderson, for Defendant."
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The two notes executed by William Warnecke are as follows :

$43.25. Dubuque, July 12, 1865. For value received I promise to

pay to the Northwestern Mutual Life Insurance Company forty-three

dollars and twenty-five cents, with interest at the rate of seven per

cent, per annum, which interest shall be paid annually, or the policy

be forfeited. This note being given for part of the premium on policy

No. 11,299, is to remain a lien upon said policy until the death of Wil-

liamJW.'irnecke, when it shall be deducted from the amount of said poli

cy unless sooner paid. The dividends on the policy are to be applied

to the payment of the note. No. 1. W.

$43.25. Milwaukee, July 12, 1866. For value received I promise

to pay to the Northwestern Mutual Life Insurance Company forty-

three .dollars and twenty-five cents, with interest at the rate of seven

per cent, per annum, which interest shall be paid annually, or the

policy be forfeited. This note being given for part of the premium on

policy No. 11,299, is to remain a lien upon said policy until it becomes

due by limitation, or by the death of William Warnecke of Dubuque,

when the note shall be deducted from the said policy unless sooner

paid.

The dividends on the policy are to be applied to the payment of

the note. Note No. 2. William Warnecke.

The policy was issued in consideration of the representations made

to the company in the application made for the policy, and of the

sum of twenty-four dollars and eighty-four cents, cash paid in hand,

an annual premium note for forty-three dollars and twenty-five cents,

and the semi-annual cash premium of twenty-four dollars and eightv-

four cents, to be paid on the twelfth days of July and January of each

year during the first ten years of the continuance of the policy. For

this consideration the company promise by the policy to pay the

amount of the policy at the death of the assured upon proper proof

and notice thereof, less the balance of the year's premiums, and all

notes given for premiums, if any. In ascertaining the true interpre

tation of the contract of insurance, the whole instrument and the

terms of the notes executed in pursuance of the contract must be

looked to and considered. One of the conditions of the policy is that

if the premiums, or the interest upon any note given for premiums,

should not be paid on or before the days mentioned in the policy for

the payment thereof, then in every such case rhe company should not
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be liable for the payment of the whole sum assured, and for such part

only as is expressly stipulated in the policy. This express stipulation

is, follows : " And the said company further promise and agree that

if default shall be made in the payment of any premium, they will

pay, as above agreed, as many tenth parts of the original sum insured

as there shall have been complete annual premiums paid at the time

of such default."

What then is to be considered as the payment of complete annual

premiums ? ,

It is, we think, quite clear from the whole contract that the entire

premium for each year was to be ninety-two dollars and ninety-three

cents, payable in two semi-annual cash payments of twenty-four dol

lars and eighty-four cents each, on the 12th days of July and January,

and the execution of a note to the company for the sum of forty-three

dollars and twenty-five cents, with interest at seven per centum; that

these cash payments were to be made, and such a note executed each

year for the first ten years of the policy; that it is not contemplated

that these annual premium notes are to be paid each year as a condi

tion to the continuance of the policy. On the contrary the second con

dition in the policy expressly provides for and requires only the

interest upon these notes to be paid, together with the cash premiums.

This condition exonerates the company from liability to pay the whole

sum in case the premiums or the interest upon any notes given for

premiums shall not be paid, etc. This language is utterly inconsistent

with the idea that a failure to pay the principal of these notes annual

ly should work a forfeiture of the policy to any extent. The agree

ment is to pay money and give notes bearing interest each year, and to

pay the interest accruing upon theso notes. It is beyond question

that the assured would have no right to insist that the company

should receive the entire premium in cash, for that they have

not agreed to do; they have stipulated for interest-bearing notes in

stead. More than this, the assured was under certain circumstances

entitled to have his share of dividends applied on the' notes, which

also proves that these notes were to be made annually, the interest

to be paid annually by the assured, and the principal to remain un

paid except as dividends were applied to that end, and to be liens on

the policy until they should become due by limitation, or death of the

assured, when they should be deducted from the policy.

The doctrine is well settled in this State that the giving of a note

does not operate as payment of a precedent debt, unless it be so

agreed by the parties, but that doctrine does not apply to this case.
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Here the agreement on the part of the assured was to make certain

semi-annual cash payments, and execute annual notes, and to pay the

, interest falling due upon such notes—the payment of the principal

of the notes being otherwise provided for, first by dividends due the

assured, and second, by deduction from the amount of the policy

when that became payable. It follows, therefore, that when the

assured had made the semi-annual cash payments in July and Jan

uary, executed and delivered his note for the balance of the premiums

as stipulated in the policy, and paid the interest due, if any, on the

previously executed note or notes, then a complete annual premium

was paid. This the assured performed for two years, which entitled

his widow, upon his death, to two tenths parts of the whole sum

named in the policy, deducting therefrom the amount of the two pre

mium notes and their accrued interest. In accord with this view the

court charged and the jury found their verdict. The judgment there

on will be affirmed.

All concur.

COURT OF APPEALS OP NEW YORK.

HENRY F. SMITH, Respondent,

t*.

GLEN'S FALLS INSURANCE CO.,

Appellant.*

In an action upon a parol contract, after the loss, between the company and the

insured, to pay a specified sum in liquidation of the claim, Uie agreement

operates as a waiver of any limitation of time or breach of warranty in the po

licy unless the contract was procured by fraud.

Where there has been no request to find as to the fact of a breach of warranty,

and no exception to a refusal so to find, a court of review will not look into the

evidence to reverse a judgment.

Church, Ch. J.

The judge before whom the action was tried found the facts as

stated in the complaint, except that the amount agreed to be paid for

• Decision rendered May 26, 1875.
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the loss was slightly less than the sum stated. The evidence is suf-

ficent to justify the findings, and we cannot review them.

According to the facto thus found, the action is upon a special con

tract made subsequent to the loss, by which the defendant agreed to

pay a specified sum in consideration that the assured would cancel

the policy, which he did. If such a contract was made, as we are

bound to assume, the objections to the judgment cannot be sustained.

The answer to the limitation of time provided in the policy for com

mencing the action, is that the action is not upon the policy but

upon the special agreement. True, the agreement is founded upon

the policy, but the claim for the loss under the policy has been li

quidated and changed into a different form, to wit, the promises of

the company to pay a specified sum, and this upon a new considera

tion. Suppose the agreement had been reduced to writing, or a note

given for the amount, would the limitation of time for bringing ac

tions upon the policy have applied to these obligations? Clearly not.

The circumstances that the new contract rested in parol, does not

affect this question.

The objection that there was a breach of warranty as to title and

incumbrances is not available for two reasons. 1. There was no re

quest to find the fact of a breach, and no exception to a refusal so

to find. One of the exceptions states that it is for the refusal and

omission to so find, but it nowhere appears that any such request was

made. If a referee or judge refuses upon request to find a material

fact, and an exception is taken, and such fact is conclusively proved,

the exception will be available in this court ; but if not conclusively

proved, the remedy is by motion to the court below to require a find

ing as to the fact, and an order denying such motion will be re

viewed in this court upon an appeal from the judgment. Here there

appears to have been no request to find, and it has been repeatedly

held that we will not look into the evidence to reverse a judgment.

2. The settlement and contract to pay a specified sum operates as a

waiver of any warranty in the policy unless the settlement and contract

were procured by the fraud of the assured, and this is not found, and

scarcely claimed. It is said that the company did not know of the

breach of the warranty at the time of the settlement. The answer is

that when the claim was made for the loss, the company was required

to ascertain the facts as to any breach of warranty. If they saw fit to

pay the claim, or compromise it, or to make a new contract without such

examination, it must be deemed to have waived it, and in the absence

of fraud it cannot afterward avail itself of such breach. It cannot
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urge payment or settlement by mistake on account of a want of

knowledge of such breach. The time for investigation as to breaches

of warranty is when a claim is made for payment, and if the com

pany elects to pay the claim, or, what is equivalent, to adjust it by an

independent contract, it cannot afterward, in the absence of fraud,

retract or fall back upon an alleged breach of warranty. 53 N. Y.,

144.

There is no finding upon which an allegation of fraud in obtaining

the new contract can be predicated.

The judgment must be affirmed.

All concur. Grover, J., absent.



CASES DECIDED IN THE LOWER COURTS.

WARRANTIES—UNTRUE ANSWERS.

Supreme Court of New York.

SARAH L. FITCH

vs.

AMERICAN POPULAR LIFE INS. CO.'

The policy provided that the statements and answers in the application are war

ranties, and in all respects tme.

Held, that if the answers were shown to be false or untrue, from whatever cause,

whether material or not, the policy was void.

Parker, J.

This action is brought by the plaintiff on a policy of insurance

issued by the defendants, by which the life of her husband, Oliver C.

Fitch, was insured for the sum of $3,000.

The defendants, by their answer, and at the trial, denied their lia

bility, on the ground that there was a breach of warranty, misrepre

sentation, and concealment, which, by the terms of the policy, ren

dered the contract void ; and also on the ground that the insured

committed suicide. •

At the trial, the evidence bearing upon the last defense was ex

cluded, because the policy contained no clause upon that subject.

The jury found a verdict for the plaintiff for the amount insured by

the policy, with interest. The plaintiff moved upon the minutes for

a new trial, which was denied. Judgment was entered, upon the

* Decision General Term, 3d Department, directing a new trial, Feb., 1874. Appealed and ar

gued in Court of Appeal!, Dec. 7, 1874. Decision on Appeal reported p. 666.
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verdict, from which, and from the order denying a new trial, the de

fendants appealed. It appears by the written application for the

insurance, that the insured was asked, by written interrogations,

whether he ever had any illness, local disease, or any injury in any

organ ? to each of which inquiries he answered " No."

He was in the same way required to name his family physician,

and each one who had ever given him medical attendance, and if

neither existed, some medical man and acquaintance who knew him

well, to which his answer was, " Have none. " He was also asked to

state his vocation, what it then was and what it had been, and his

answer was, " Traveling agent." *

He was in like manner inquired of as to his birth-place, and an

swered " Tolland, Connecticut. " He was then asked where he had

lived since, and how long in each place ; his answer was, " In New

York."

It was shown on the trial, without any contradiction, that he had,

about six years before, a disease of his eyes known as conjunctivitist

which required and received the care and skill of a physician for

about a month, at Kinderhook, N. Y., his then residence. The at

tendance of the physician, Dr. Benson, was from 7th of November to

the 1st of December, 1864. It was also found that in September,

1864, he was in the army in Virginia, and was then attacked with

some disease or received some injury to his eyes, so that he was con

fined to his tent, and subsequently was sent into hospital. This

commenced as early as September 25th, and he was in hospital as

late as October 24th. When he was attended by Dr. Benson ne was

home on furlough, and was soon after transferred to the hospital in

Albany, where he remained until the spring of 1865. Subsequent to

the above attendance upon him, of Dr. Benson, and in 1867, the

same physician was again once called to visit him professionally. It

was proved by the testimony of the plaintiff, his widow, that the in

sured was by trade a painter ; that after his marriage, in 1860, he

worked at his trade till he went into the army in 1864 ; and after

his discharge from the army, in 18fi5, he again worked at the same

trade, more or less, making it his business as late as during the

summer of 1867. The fact that he had been in the army during the

fall of 1864 was also proved and not disputed.

It is claimed, on the part of the defendant, that these discrepancies

between t^e statement in the written application and the facts proved,

invalidated the policy, and that plaintiff was therefore not entitled

to recover upon it.
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There can be no doubt that the statements made in the application

and under this policy are warranties, for it is declared in the policy

that " the statements and declarations made in the written applica

tion for this policy, and on the faith of which it is issued, are war

ranties^ and in all respects true ; and subjoined to all the questions

and answers in the application is the following : " I, the under

signed applicant, do hereby declare that the preceding written an

swers to the annexed questions, and the written statements iu the

preceding statement, declaration, and warranty, together with the

statement made to the examining physician, and signed by him, and

the next above person, [insured,] and presented to the company, are

warranties, correct and true ; and that there is not concealed, with

held, or unmentioned therein, any circumstance in relation to the

past or present state of the health, habits of life, condition, nor in

tention of the next above-named person * * * * with which the di

rectors of said company ought to be made acquainted. And it , is

further agreed that the preceding written answers, given to the an

nexed questions, shall be the basis and form part of the contract or

policy between the undersigned applicant and the said company, and

if not in all respects true and correct, the policy shall be void."

If it is possible to render the written answers to the questions, in

the paper called, generally, the 'application, which, when filled up,

contains what is called the statement, declaration, and warranty,

warranties, it is done here. See Kelsey vs. Universal Life Ins. Co.,

35 Conn., 225 ; Jennings vs. Chenango M. Ins. Co., 2 Denio, 75 ;

Miles vs. Conn. M. Ins. Co., 3 Gray, 580 ; Miller vs. Mutual Benefit

Life Ins. Co. (Supreme Court of Iowa, 1871), 2 Bigelow Life and

Accident Ins. Rop., 693 ; [1 Ins. Law Jour., 25, 747.]

If, then, the answers above specified are shown to be false, untrue,

in fact, from what cause soever it happened, whether from intention,

forgetfulness, or mistake, no matter from what cause, the policy is

void.

I think each one^of the answers to the interrogatories above speci

fied, is shown to be untrue. The proof that he had 'disease of or

injury to his eyes, continuing for the space of at least two months, so

severe as to disable him from duty while in the army, and to require

medical treatment while on his furlough, is undisputed. His answer

in the negative, then, to the inquiry, whether he had ever had local

disease or injury to any organ, was' false. So his answer to the effect

that no physician had ever given him medical attendance was also

false.
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His answers, too, in respect to his vocation and where he had lived

since his birth, contained covert falsehoods—which, if not intended

to deceive, were likely to do so. The inquiry as to his vocation was

what it then was and what it had been. His answer, traveling agent,

was true as to what it then was, but untrue as to what it had been,

for the inquiry as to his past vocation obviously called for the state

ment that it had been a painter and a soldier, as well as a traveling

agent. The answer was false, from the clear and manifest failure to

tell the whole truth.

The same is true of his answer to the inquiry where he had lived

since his birth in Tolland. His answer, " New York," was not the

whole truth ; he had lived in Virginia also.

It being agreed between the parties to the policy that the " written

answers to the annexed questions shall be the basis and form part

of the contract or policy between them, and if not in all respects

true and correct the policy shall be void," it follows that the falsity

of the answers in the particulars above stated renders the policy

void.

The learned counsel for the plaintiff insists the answers above re

ferred to were in respect to immaterial matters and therefore should

not be deemed warranties within the true intent or meaning of the

contract, and also that the whole is' qualified by the declaration in the

application that the policies of this company are made in entire, un

conditional, honest, good faith, and that it is expected that the appli

cation be made in good faith, and the assurance can be jeopardised

only by dishonesty - r inexcusable carelessness on the part of the ap

plicant. I do not think the actual warranties agreed upon in the

contract are prevented from taking effect by this preliminary disquisi

tion in the beginning of the application upon the importance of hon

esty and carefulness on the part of the applicant. After all this

comes the«agreement that the answers to the annexed questions are

warranties ; that they form part of the contract or policy, and if

not in all respects true, the policy shall be void, and after such caution

and the accompanying explanation that if the assured cannot answer

"yes" or "no "he can properly say, " I do not know." It is inex

cusable carelessness, at least, to say " yes " or " no " untruly.

Nor will it do to say that the immateriality of the answers prevents

their being warranties. Such construction would do away with the

distinction between representations and warranties. In Daniels vs.

Hudson River Fire Ins. Co., 12 Cusb., 416. Shaw, Ch. J., said, the

"difference [between a warranty and a representation] is most es
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sential. If any statement of fact, however unimportant it may have

been regarded by both parties to the contract, is a warranty, and it

happens to be untrue, it avoids the policy. If it be- construed as a

representation and is untrue, it does not avoid the contract, if not

willful, or if not material. To illustrate this, the application in an

swer to interrogatory is this : ' Ashes are taken up and removed in

iron hods,' whereas should it turn out in evidence that ashes were

taken up and removed in copper hods, perhaps a set recently pur

chased and unknown to the owner. If this was a warranty, the po

licy was gone, but if a representation it would not, we presume, af

fect the policy, because not willful or designed to deceive, but more

especially because it would be utterly immaterial, and would not have

influenced the mind of either party in making the contract or in fixing

its terms."

The question of warranty then does not depend upon that of mate

riality, as seen by Judge Shaw's illustration'; a very immaterial thing

may be the subject of a warranty, and, if a warranty, a breach of

it will avoid the policy.

" It is a matter of no moment then, whether the warranty is ma

terial or not, as regards the risk ; it must be complied with before the

assured can maintain an action against the underwriters." Jennings

vs. Chenango M. Ins. Co., 2 Denio, 75, 81. See also Anderson vs.

Fitzgerald, 4 H. of L. Cases, 484. In this case the question was,

after mature examination and deliberation, decided in the House of

Lords—overruling the courts of exchequer and exchequer chambers

in Ireland, in regard to statements made in the proposal for insurance

that " some of the relatives of the insured had died of consumption

or any other pulmonary complaint, and that his life had not been ac

cepted or refused at any other insurance office "—that they were

warranties, and that being warranties it was of no consequence whether

they were material to the risk or not ; if they were untrue the policy

was thereby rendered, invalid, and no recovery could be had upon it.

In the course of his opinion in that case the lord chancellor said

" nothing can be more reasonable than that the parties entering into

a contract of life insurance should determine for themselves what

they think to be material, and if they choose to do so, to stipulate

that unless the assured shall answer a certain question accurately,

the policy or contract which they are entering into shall be void, and

his false answer will then avoid the policy. Upon this view of the

case the defendants were entitled to the nonsuit nsked for at the close
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of the evidence. The same view leads to the conclusion that the

court erred in refusing to charge as requested by defendants' counsel,

" that if the jury believed that Fitch had any disease of his eyes, such

as to require care and attention, no recovery can be had."

■ The judgment must be reversed and a new trial ordered.

OTHER INSURANCE.—TRANSFER OF PROPERTY.—ASSESS

MENT OF POLICY.

Supei~ior Court of Cincinnati.—Special Term.

JOHN BATES

tw.

COMMERCIAL INSURANCE CO, MAGNOLIA INSURANCE CO., CENTRAL

INSURANCE CO., and BUCKEYE INSURANCE CO.

These four actions were each founded on a policy of insurance for

$2,500, on the theatre in Louisville formerly owned by the plaintiff,

but owned when the original policies, of which these are renewals, were

issued, by George F. Fuller.

The petitions were all alike, and severally set out that the plaintiff

sold the theatre to George F. Fuller, reserving a small rent of $100

per annum and a lien for $26,250 of balance of the purchase money,

and that the deed of transfer also contained a clause providing that

Fuller should keep the property insured for four years in the sum

$10,000, and assign the policy to plaintiff to secure the payment of

Fuller's indebtedness to him. Fuller procured the insurances in the

several companies of the several defendants, $2,500 in each.

Subsequently Fuller sold the property to Mark Munday and two

others for $75,000, retaining a lien for $50,000 of unpaid purchase

money, and providing that the said purchasers should procure insur

ance in $10,000, loss if any payable to Fuller, which was done with

out notice to defendants, in violation of the provision against other

insurance. Again, Munday, soon after the purchase from Fuller by

the three, (himself and two others,) bought out the other two pur

chasers, and at the time of the fire owned the whole of the property

subject to the lien aforesaid in favor of Fuller.
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The companies set up as a defense the procurement of other insur

ance without permission, and the Buckeye Insurance Company, as a

fifth defense, alleged that the transfer of the property from Fuller to

Munday, etc., was in direct contradiction with the condition of its

policy, which stated that in case of any transfer or change of interest

of the insurer, either by sale or otherwise, without consent of defen

dants, the policy shall thenceforth be void and of no effect. The

the policies of the other three companies did not contain the clause,

and their answers did not contain the defense.

Judge Taft said substantially:

I find no evidence that the risk was in any measure increased by

the change of ownership. There is nothing in the character of the pur

chasers or of Munday to make the moral risk or any risk greater

than it would have been if the property had not been sold. Fuller

remained interested in the property so largely beyond all the insur

ance, that there could not be supposed to be any appreciable increase

of risk on the ground of his want of interest. Nor can I find that

the failure of Fuller to represent the fact of his sale to Munday, and

the further fact that Munday procured the insurance in his own name

under the circumstance stated, was a misrepresentation or a conceal

ment of a fact material to the risk. Nor do I find any such want of

representation of Bates relative to the property and to Fuller as to

impair the validity of these policies.

The word assignees as used in the clause of the policy—which reads

as follows: " If the said insured or assignees shall hereafter make any

other insurance upon said property "—means not assignees nor trans

ferees of the property, but of the policy; this construction is reasonable'

and has been settled by authorities. Holbrook vs. American Ins. Co.,

1 Cur. 193 ; Wilson vs\ Hill, 3 Met., (Mass. ) 66-68.

The question of other insurance is not in this case affected by the

word assigns, as there are no assigns of these policies who have ob

tained other insurance. The precise facts of this case are not to be

found in any of the adjudicated cases, and present the question of

" other insurance" under novel circumstances, and in a way perhaps

to leave it not quite clear of doubt ; but having regard to the princi

ple upon which courts uniformily construe these conditions in a

policy favorably to the insured, to avoid a harsh and inequitable for

feiture, I conclude that the policies obtained by Mark Munday on his

interest in the property, loss if any payable to Fuller, '' to secure the

payment of purchase money, were not other insurance made by Ful
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ler or assigns upon the said property, and therefore do not fall within

the prohibition of the clause in tho policy. I think this conclusion is

sustained by principle, and not inconsistent with the precedents. It

remains to consider the fifth defense in the case against the Buckeye

company, that the policy is forfeited by a transfer or change of inte

rest of the insurer, either by sale or otherwise, without consent." Re

garding the real objects of the parties, and their relation to each other,

we can not find such a change of interest here, by sale or otherwise, as

to avoid the policy. Courts have held that where the property in

sured was sold and conveyed by a deed absolute in form, and at the

same time a mortgage was made back to secure the purchase money,

the two deeds are to be regarded as one, and the vendor is to be re

garded as holding his title unchanged so far as his insurance was con

cerned. There are many cases which may be regarded as authorities

to this point. Hitchcock vs. Northwestern Ins. Co., 26 N. Y., 68;

.Etna Ins. Co., vs. Jackson & Co., 16 B. Mon., 255; Kitts vs. Massasoit

Co., 56 Barb., 177.

I find then for the plaintiff in each case for the fall amount of

policy and iuterest.

At the general term of the Superior Court of Cincinnati the first

three decisions were affirmed, and in the case of the Buckeye Co.'s

policy, Hagans, J., said, substantially, that, where Fuller sold to

Munday the insured property for $75,000, retaining a lien for $50,000

of the purchase money, the interest of Fuller was , transferred or

changed within the meaning of the said clause, and that the policy

was therefore void.
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The. following summary of cases, chiefly in the, lower courts, is from

various sources, not official.

Lira.—Day of grace.

The terms of a non-forfeiting life policy, premium payable semi

annually, provided that the insured should have thirty-five days of

grace within which to pay his premium.

The insured died with the premium twenty-four days overdue,

which was then paid by his brother. The company defended on the

ground that the thirty-five days' grace was personal to the insured,

and could not be available to any other person.

Held, that the terms of the policy was a practical insurance for six

months and thirty-five days, and that the premium being in this case

paid within that time the plaintiff was entitled to recover on the policy.

Warden vs. Guardian Mutual Life Ins. Co.

S. Y. 8. C.

Fire.—Removal of suitfrom a State court.

Upon filing petition and bond, within time, under act of Congress,

for the removal of a suit from a State to the United States Circuit

Court, the State court and State judges have no discretion but to

order the removal, and direct that no further proceedings be had in

said suit in the State court.

0'Media vs. Home Ins. Co. of Columbus.

0. V. Luzerne Co. P».

Life.—Payment of premium by note—true or false answer.

On the day the premium became due, a note was drawn up by a form

er agent of the company, payable in thirty days, which was «ollected

through a bank. The policy provided that agents have no authority

to receive anything except money on the annual premiums. The form

of the note shows that they did in fact receive other things. The

form of this note shows that agents had authority to take notes for
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the annual premiums as they became due. There was evidence that

credit had been given by notes on the former premiums. Left to the

jury to determine whether the company had authorized the premiums

by note instead of money, the note being paid before the death.

In answer to a question whether the party had any other insurance

upon his life, the answer was " Yes, $5,000 in some Chicago company,"

when in fact there had only been a proposal. There had been no insur

ance on his life, but it was left to the jury to say whether the answer

was true or not true in the sense of the policy. The court say : " It

will be for the jury to say whether that answer was not prejudicial to

the party applying for insurance, and not injurious to the company at

all." If it wbuld be prejudicial to him, and lessen his chances of ob

taining a policy, and yet the company issued the policy, then al

though the answer may literally be false, it may be true in the sense

explained to the jury. If the truthful answor of the applicant would

have made him a more acceptable subject to the company for insur

ance than the answer actually given, the answer, though not literally

true, may be considered as such by the jury.

Inman vs. Globe Mutual Life Ins. Co.

U. 8. O. C. Ky. Ob. to jury by Btllud, J.
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AGENT.

§ 144. Fire.—Power of.— What Acts constitute a Waiver.—

A person authorized to accept risks, settle the terms of insurance,

and issue and renew policies, must be regarded as the general

agent of the company.

Post vs. .astua Ins. Co., 43 Barb., 351.

The possession of blank policies and renewal receipts, signed

by the president and secretary, is evidence of such agency.

Carroll vs. Charter Oak Ins. Co., -10 ib., 292.

The power of such agent of a stock company is plenary as to

the amount and nature of the risk, rate of premium, and gen
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erally as to the terms and conditions of the contract. He may

make such modifications in the policy conditions before delivery,

and sometimes even afterward, as in his discretion seems proper.

May on Ins., \ 129 ; Gloucester Manfg. Co. vs. Howard Fire Ins. Co., 5

Gray, 498.

Where such an agent filled the application, and at the time of

doing so existing policies of a company for which he was also

agent were handed to him at his request, he must be supposed

to have read them and known their contents, and such know

ledge will be a waiver of a condition in the subsequent policy re

quiring the indorsement of other insurance.

Van Bories vs. United Ins. Co., 8 'Bush., (Ky.,) 133 ; Horwitz vs. Equit

able Ins. Co., 40 Miss., 557 ; Hubbard vs. Hartford Fire Ins. Co., 33 Iowa

325 ; Couch vs. City Fire Ins. Co. , 37 Conn. , 248 ; Pechren vs. Phoenix Ins.

Co., 6 Lansing, 411 ; Carroll vs. Charter Oak Ins. Co., 10 Abb., N. S., 166 ;

Rowley vs. Empire Ins. Co., 36 N. Y., 550 ; Plumb vs. Cattaraugus Co.

Mut. Ins. Co., 18 N. Y., 392 ; May on Ins., \ 369-370.

Pitney vs. Okti's Falls Ins. Co.

Bep'd Jourl, p. 765. N. T. Con. A.

§ 145. Fire.—Of the Insured by Terms of Policy.—The ap

plication was incorrectly filled by the agent from correct repre

sentations by the insured. But the policy made the agent the

agent of the insured, and not of the company under any circum

stances. The truthfulness of the application was a warranty.

Held, that the terms of the contract must be enforced, and the

breach of warranty was not avoided by the knowledge or acts of

agent.

Plumb vs. Catt. Ins. Co., 18 N. Y., 392, distinguished ; Chase vs. Ham.

Ins. Co., 20 N. Y., 52 ; Rowley vs. Empire Ins. Co., 36 N. Y., 550, ex

cepted ; Owens vs. Holland Purch. Ins. Co., 56 N. Y., 565-76.

Rohrback vs. Germania Fire Ins. Co.

Rep'd Jour'!, p..787. R. y. c. A.

BARRATRY.

§ 146. Marine.—The Wrong must be Willfvl to constitute.—

Mere negligence or an innocent breach of duty will not constitute

barratry. The act must be willfully or fraudulently wrong. A

fraudulent intention to injure the owner is not necessary ; it is
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sufficient that there is a deliberate and palpable breach of duty

toward the owner.

2 Arnold on Ins., 821, note h ; 1 Phillips on Ins., g 1062-1074 ; 2 Pars,

on Mar. Law, 236, 239, 246 ; 3 Kent, Com., 306 ; McCullough's Dictionary

of Com. & Nav., tit. " Barratry ; " Cook vs. Com. Ins. Co., 11 J. E., 40-46 ;

Am. Ins. Co. vs. Bryan, 26 Wend., 578.

The policy insured against the " barratry of the master and

mariners." The bill of lading required the cotton to be stowed

below deck. The master, without the knowledge of the owner

and against the remonstrance of the ship-owner's agent, stored a

portion on deck, whence it was jettisoned into the sea during a

storm. Held, that the act of the captain was in itself wrongful

and a violation of his duty toward the owners ; if wrongfully

intended it was barratrous. Held, that the question of intent

was for the jury, to whom the whole question of barratry should

have been submitted as a question of mixed law and fact. Held,

that the wrongful act of the captain was the direct cause of

loss.

Phyn vs. Royal Ex. Ass. Co., 7 Term R., 501 ; Wilson vs. Rankin, 6

Best & Smith, 208 ; S. C, L. R., 1 Q. B., 166 ; Earl vs. Rowcroft, 8 Eas,t,

126 ; Salonica vs. Johnson ; Park on Ins., ch. 18 ; Moss vs. Bryan, cited in

Earl vs. Rowcroft ; Boehm vs. Combe, 2 Mau. & Sel., 172 ; Lawton vs.

Sun Mut. Ins. Co., 2 Cush., 500 ; Patapsco Ins. Co. vs. Coulter, 3 Peters,

231 ; Burk vs. Royal Ex. Ins. Co., 2 Barn. & Aid., 82 ; Parkhurst vs. Glou

cester Mut. Fishing Ins. Co., 100 Mass., 301 ; Grim vs. Phoenix Ins. Co., 13

Johns., 451 ; Heyman vs. Parish, 2 Camp., 149 ; Knight vs. Cambridge,

Strange, 581 ; Mod. Sep., 230, and 2 Ld. Raym., 1349 ; Vallego vs. Wheeler,

Cowper, 143 ; Goodman vs. Harvey, 4 Adol. & Ell., 870.

Atkinson vs. Ot. Western Ins. Co.

Eep'd Jour'l, p. 751. N. Y. C. A.

CARRIER.

§ 147. Mabine.—Responsibility of.—In the case of a vessel

wrecked against a bridge on the Mississippi, Held, that the

burden of proof is on the carrier, and nothing short of a clear

proof, leaving no room for controversy, should be permitted to

discharge him from the duties which the law has annexed to his

employment.

Steamboat MoUie Mohler vs. Home Ins. Co.

Bep'd Jour'l, p. 791. D. 8. 8. C.
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CONTRACT.

§ 148. FiBE.—Parol after the Loss.—In an action upon a parol

contract, after a loss, between the company and the insured to

pay a specified sum in liquidation of the claim, the agreement

operates as a waiver of any limitation of time or breach of war

ranty in the policy, unless the contract was procured by fraud.

53 N. Y., 144.

Smith vs. Glen's Falls Ins. Co.

Rep'd Jour'l, p. 708. . N. Y. C. A.

DESCRIPTION.

§ 149. Fire.—Not a Warranty of Title.—The policy insured

plaintiff " on his two buildings." Held, that the phrase was

merely descriptive, not a warranty of ownership.

Niblo vs. Ins. Co., S. C. R.,531; Triers' Ins. Co. vs. Roberts, 9 Wend.,

404; Tyler vs. Mintt, Ins. Co., 12 Wend., 507.

Rohrbach vs. Germania Fire Ins. Co.

* —I 144.

INSURABLE INTEREST.

§ 150. Fire.—Of General Creditor.—A general creditor of

the estate of one deceased whose personal property left is insuf

ficient for the payment of his debts, has an insurable interest in

the sole real estate of the deceased debtor, when it is plain that

if it is damaged by fire a pecuniary loss must ensue to the

creditor thereby.

1 Arnold on Mar. Ins., 229 ; Bun. on Life Ins., 16 ; Hughes on Ins.,

30 ; 1 Marshall on Ins., 115 ; 1 Phillips on Ins., 2, 107 ; Sherman on Ins., 93 ;

Parsons on Merc. Law, 507 ; Parsons on Cont.; 438 ; Angel on Ins., sec.

56 ; Flanders on Fire Ins., 342 ; May on Ins., 76 ; Hancock vs. Ins. Co.,

3 Sumner, 132-140 ; Putnam vs. Merc. Mar. Ins. Co., 5 Met., 386 ; Wilson

vs. Jones, Law Rep., 2 Exch., 139 ; Buck vs. Ches. Ins. Co., 1 Peters, 151-

163; Mapes vs. Coffin, 5 Paige, 296 ; Mickles vs. Rock City Bk., 11 Paige,

118 ; Ins. Co. vs. Allen, 43 N. Y., 389-95-6 ; Herkimer vs." Rice, 27 N. T.,

63 ; Savage vs. Howard Ins. Co., 52 N. Y., 502 ; Clinton vs. Hope Ins. Co.,

45 N. Y., 454 ; Waring v.s. Loder, 53 N. Y., 581.
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Distinguishing Gravemeyer vs. Ins. Co., 62 Penn. St., 740; Conrad vs.

Ins. Co., 1 Pet., 386; Cover vs. Black, 1 Barr., 493.

Rohrbach v$. Germania Fire Ins. Co.

—8 146.

NAVIGATION.

§ 151. Marine.—Responsibility -of Vessels on Western Waters.

—In the case of a vessel wrecked against a bridge in the Mis

sissippi, Held, that railroad bridges, though to a certain extent

impediments to commerce, are themselves highways of com

merce, and officers of steamers plying on Western rivers must be

held to the full measure of responsibility in navigating streams

crossed by bridges.

Steamboat MoUie Mohler vs. Home Ins. Co.

—I UT.

OTHER INSURANCE.
.

§ 152. Fire.—Separate Interest.—P. owned an undivided in

terest m wool, which he insured without any reference to joint

ownership. He afterward insured in another company, with the

policy clause attached, "loss, if any, one half payable to George

N. Pitney, as his interest may appear,"—George N. Pitney be

ing the joint tenant. Held, that the policies attached to the same

subject matter of insurance, and the second policy was other in

surance with reference to the first.

Mussey vs. Atlas Ins. Co., 14 N. Y., 84 ; Ogden vs. East River Ius. Co.,

,50 N. Y., 389 : case of Howard Ins. Co. vs. Scribner, excepted.

A renewal is not other insurance, and where the act of the

agent amounted to a waiver of the required indorsement when

the policy was issued, the indorsement is not required by the

renewal.

Pitney vs. Glen's Falls Ins. Co.

-I 1«.

POLICY.

§ 153. Fire.—Construction of.—The application was filled in

blank by the agent from the representations of the insured. The
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policy was upon wool, covering the interest of P. only. Subse

quently the agent, on the representation of P. that he had for

gotten to mention that his son had an undivided interest in the

wool, inserted the clause in the policy, " in case of loss, if any,

one half payable to George N. Pitney as his interest may appear."

Held, that parol evidence is admissible to show the nature of

George N. Pitney's interest, and the intent of the parties to have

that interest insured.

Clinton vs. Hope Ins. Co., 45 N. Y., 454 ; Aff. 8. C., 51 Barb., 647; Bid-

well vs. Northwestern Co., 19 N. Y., 182; Arnold on Ins., note 25 ; 1 Phil.

on Ins., 163 ; Oolpoys vs. Colpoys, 6 Jacob, 451 ; Burrows vs. Turner, 24

Wend., 277 ; Newsom vs. Douglas, 7 H. & John., 417 ; Turner vs. Bor

rows, 5 Wend., 541 ; Mussey vs. Atlas Mut. Ins. Co., 14 N. Y., 79 ; case of

Grosvenor vs. Atlantic Fire Ins. Co., 17 N. Y., 391, distinguished.

Testimony showed the son's interest as tenant in common.

The agent had sufficient authority for making the alteration.

Held, that the clause may be regarded as a new contract with

the real party in interest, for which there was sufficient con

sideration in the otherwise equitable right of P. to a propor

tionate return of premium, and P. was entitled to recover for the

whole amount as assignee of George N. Pitney.

Solms vs. Rutgers Fire Ins. Co.. 40 N. Y., 416.

Questions as to the meaning of particular words used in a

special sense in a written instrument, are questions of construc

tion for the juiy. If it be assumed that the contract to insure

the interest of George Pitney was made not with himself, but

with P., in his behalf, P. still has a right to recover, as trustee,

under § 113 of the Code.

Considerant vs. Brisbane, 22 N. Y.' 389 ; Sargent vs. Morris, 3 Barn. &

Aid. 280 ; .Somes vs. Equitable Ins. Co., 12 Gray, 532 ; Williams vs. Ocean

Ins. Co., 2 Mete., 306 ; 2 Phillips on Ins., 1958.

Pitney\vs. Glen's Falls Ins. Co.

-Iiu.

PRACTICE.

§ 154. Fire.—Request to Find.—Where there has been no re

quest to find as to the fact of a breach of warranty, and no ex
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ception to a refusal so to find, a court of review will not look

into the evidence to reverse a judgment.

Smifft, vs. Glen's Falls Ins. Co.

—§ 148.

TITLE.

§ 155. Fire*—Agreement to IS'eH.—A verbal agreement to sell,

payment to be made by crediting on an existing debt, without

* any visible outward act in furtherance of the transaction, is not

a change of title which avoids the policy.

Archer vs. Zeh, 5 Hill, 294 ; Schindler vs. Houston, 1 N. Y, 261 ; Mat-

tice vs. Allen, 3 Abb., Ct. App. Dec., 248 ; S. C., 3 Keyes, 492 ; Clark vs.

Tucker, 2 Sandf., 157 ; Ely vs. Ormsby, 12 Barb., 570 ; Walrath vs. Rit

chie, 5 Laws., 362 ; Teed vs. Teed, 44 Barb., 96 ; Brabine vs. Hyde, 32

N. Y., 519.

Pitney vs. Glen's Falls Ins. Co.

-I 1M.

WARRANTY.

§ 156. Fibe.—Breach of.—Where plaintiff made no representa

tion as to his interest further than to show the agent the instru

ment by virtue of which he claimed an interest, Held, that the

policy phrase, " on his two buildings," even if more than a mere

description, was not a phrase for which the insured was in any

way responsible. Plaintiff in his notice of loss stated his owner

ship as that of " legal heir of his deceased wife ; " he was in

reality a general creditor of her estate, by virtue of an instru

ment executed by her before her decease. Held, that this was

no intentional deception, or anything calculated to mislead.

Rohrbach vs. JEtna Ins. Co.

Bep. Jour'], p. 7*9. . N. Y. C. A.

§ 157. Fibe.—Statement of Interest.—The nature of the in

sured's interest was not expressed as required in the policy.

The policy was " on his two buildings." The policy made the

application a warranty. The application stated that plaintiff had

disclosed all the facts. To the question as to the nature and

amount of his interest, he replied " his deceased wife held the
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deed," which was true, but his actual interest was as general

creditor of the estate, in virtue of an instrument executed to

him by his wife before her death. Held, that this was a breach

the warranty which avoided the policy.

Chaffee vs. Ins. Co., 18 N. Y., 376 ; Brice vs. Lorillard Ins. Co., 55 N.

Y., 240.

Rohrbach vs. Oermania Fire Ins. Co.

. • -jits.
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COURT OF APPEALS OF NEW YORK.

SALMON G. CONE, Respondent, \

vs. I

THE NIAGARA FIRE INSURANCE CO., \

Appellants.* J

The policy provided that any interest not absolute or less than a perfect title must

be specifically represented.

This clause was not specifically set up as a defense in the answer. There was a

general denial of ownership and of insurable interest, and an allegation of in

sufficient facts to sustain an action specifying the particulars. There was no

finding of fact or conclusion of law involving it. It nowhere appears in the

case.

Held, that the clause cannot be set up as a defense on appeal.

The policy insured the interest of P., payable to C. C. was a judgment creditor

of P., holding an incomplete title of the premises by virtue of sheriff's sale.

The right of redemption belonged to P. when the policy was issued, but had

ceased when the fire occurred. C. had agreed with P. if he obtained a full

title to have certain mortgage and judgment debts of P. satisfied. Held, that

all this constituted an insurable interest in P. , who had still the right, until after

the tire, to create other judgment creditors who would have power to redeem.

The agent knew, when the policy was applied for, that the house was vacant and

likely to remain so for some time. He also informed the company of the ex

isting condition of the premises.

* Decision rendered Feb. 23, 1878.
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Held, that the oompany is estopped from setting up that the policy is void for •

want of consent indorsed.

Held, that C. is entitled to the amount of his policy notwithstanding he may have

obtained full indemnity elsewhere, free from any claims of the company to

subrogation against P.

Held, that it was not necessary to make P. a party to the suit. C. would hold

after recovery, as trustee for P. for all in excess of his loans, and the company

was only interested in ascertaining whether C. had such a claim as entitled

him to sue.

Judgment affirmed.

Chas. Tracey, for Appellants.

Jas. E. Dewey, for Respondent.

Folger, J.

The first point made by the appellant is, that the title of Palmer,

the insured, at the time of making the contract of insurance, was not

absolute, and that the policy did not express that Palmer's interest

was less than a perfect title, and that consequently the policy wag

void by its terms. This point is based upon a clause in the policy

as follows : " Any interest in property insured not absolute, or that is

less than a perfect title, * * * * must be specifically represented to

the company and expressed in this policy in writing, otherwise the

insurance shall be void."

The answer does not specifically set up this defense. The appel

lant relies upon the general denial in the answer of all the allegations

of the complaint not admitted. This would meet the allegations of

the complaint that Palmer was the owner of the dwelling-house in

sured and had insurable interest, and there is also an affirmative

averment in the answer, that Palmer was not the owner and had not

an insurable interest. But as he might be the owner in law and in

fact, and still it be contended, as it is contended, that he had less

than a perfect title, and that his interest was not absolute, the gen

eral denial of that allegation of the complaint does not raise an issue

upon a violation of this clause in the policy, nor does this affirmative

averment in the answer. The answer also alleges that the complaint

does not state .facts sufficient to constitute a cause of action. But it

then specifies wherein the complaint fails in this regard, and this is

not one of the particulars named. The complaint also alleges that

the plaintiff has duly performed, and that Palmer has duly per

formed all the conditions of the policy on their part. The general

denial meets this allegation, and perhaps in the letter of the plead

ings it may be in issue and a liberal construction of the pleadings

might allow that this defense was intended in them, though there is

no mention of or allusion to this condition in the policy. But no
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where else in the appeal-book does the point appear, until it is

noticed in the opinion at General Term, and then only to say that

it is there for the first time raised.

Undoubtedly the proofs do make manifest all the facts upon which

the appellant now claims that it appears that Palmer had not a per

fect title, and that his interest in the property insured was less than

absolute. But there is nothing to show that these facts were brought

out to sustain a defense which is contained in the point now raised,

or that the trial court, or the respondent while before that court, were

apprised thereby or otherwise of that defense. Nowhere does it ap

pear in the case that these facts were marshalled or used to maintain

that position. There is no finding of fact made or conclusion of law

arrived at that involves it. The finding of fact is that Palmer was

the owner in fee ; and so he was. The conclusion of law is, that he

held the legal til le and had an insurable interest; and so he did.

When motion was made to dismiss the complaint, the only specifica

tion which is of kin to this point is the one that there was no insur

able interest in Palmer at the time of the fire, and the one that the

complaint does not state facts sufficient to constitute a cause of ac

tion ; neither of which present the question now mooted, or make re

ference to this condition in the policy.

In the exceptions to the findings there is none to that which states

that Palmer became the owner in fee of the premises on a given

date ; nor any to the findings and conclusions of law, whereby is

manifested this point as being contained in them.

In the requests to rule and decide, where surely it should crop out

if it was in the case, there is no more like it than that Palmer had

no insurable interest at the time the policy was issued, nor when the

fire occurred.

In the requests to find certain propositions of fact, there is none

which even vaguely presents their question.

The opinion at Special Term, which is somewhat elaborate, does

not discuss nor notice the proposition now urged, and, as before said,

it is mentioned at General Term only to be dismissed as not in the

case.

We have held, that though the answer does not present a particular

defense, relied upon on appeal ; yet, if the facts on which it may be

based have been brought out without objection, and there are find

ings and exceptions upon which it may be presented, we will not as

sume from the silence of the answer, or even of the opinions in the

courts below, that it was not there raised so as that the opposite
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party had notice of it. McKechnie vs. Ward, MS. opinion, decided

1874. Here, however, while it is not easy to discover that the de

fense is set up in the answer, it is not at all to be seen that it after

ward appears in the case, where it could be met and answered by

proof. For this reason it cannot now be entertained. The second

and third points of the appellant are dependent upon his first, and

fall with it. The fourth point is, that at the time of the fire Palmer

bad no insurable interest in the premises burned. Without stopping

now to consider whether, if this were so, the interest of Cone would

not sustain the policy and this action on it, we state our opinion to be,

thtit when the policy was issued Palmer had an insurable interest in the

premises which continued until after the fire occurred. An insurable

interest is that property or right of the assured, in respect to which

he is liable to loss. The assured has an insurable interest when he

has an interest in the subject insured, and the happening of the event

insured against might bring upon him pecuniary loss. Herkimer vs.

Rice, 27 N. Y., 163, goes as far as or further than this. It is not

necessary that the event would of a certainty inflict loss ; it is enough

that it might so do. This is general language, but with limitation

by the facts of this case it is sufficiently particular. Now when the

policy was contracted for and issued, insuring the interest of Palmer

his right to redeem the premises from the sale by the sheriff had not

lapsed. This was a right of some value. Stephens vs. 111. Mut.

Ins. Co., 43 111., 327 ; Strong vs. M. Ins. Co., 10 Pick., 41. Its value

was made up in part by the existence of the insured building upon

the lands. A destruction of that building lessening the value of the

premises, would lessen the value of that right to redeem. Buffum vs.

Bowditch Mut. Ins. Co., 10 Cush., 540. And so when the fire came,

although the right of Palmer to redeem as owner of the fee had

gone, there was a right to redeem in subsequent judgment creditors,

if any. Palmer's title had not yet been divested. 2 R. S., 373, sec. 51.

And though all the subsequent heirs made known by the proofs had

centered in Cone, who also held the sheriff's certificate, there was yet

a possible right and power in Palmer to create other judgment

creditors. It was possible for him at any time within the fifteen

months (Cheney vs. Woodruff, 45 N. Y., 98-100-101, and cases cited)

to procure an advance or loan from same friend or speculator, and

confessing to him a judgment, thereby create in him a power and

right to redeem from Cone. This was an interest affected by the

continuance of the insured building on the one hand, or by its loss

by fire on the other. Again, by the agreement with Cone, the latter
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was bound, if he acquired title, to discbarge Palmer from bis per

sonal liabibty for certain mortgage and judgment debts by having

them satisfied of record, and thus to relieve Palmer. The induce

ment and consideration for Cone to make perfect his inchoate title,

and to carry out the other parts of his agreement, was greater or

less, as the premises remained unimpaired in value, or were injured

by fire. All this constituted an interest in Palmer in this building

which was an insurable interest. If the loss of the building by fire

should turn away Cone from the fulfillment of his agreement, to ef

fect the release of Palmer from his personal liability, then there might

be, almost assuredly would be, a damage to Palmer. Waring vs. Lo-

der, 53 N. Y., 581 ; Franklin Fire Ins. Co. vs. Findlay, 6 Whart., 483.

Palmer did not, by the agreement with Cone, in terms give up his

own right to redeem or his right and power to create a judgment

creditor who might redeem. He probably did not have any purpose

to do either, and sought, by the agreement, somewhat of an equivalent

for them. But either by the possession of this right and power, or

by the benefit contracted for in the agreement, he had a beneficial

interest in the preservation of the building, which was an insurable

interest. The contingency gave him an interest in the continued ex

istence of the buildings, which was an insurable interest. It thus

appears that Palmer had not, at the time of the fire, been divested of

all interest in the premises. He had an interest similar to if not as

great and as perfect as a possessor of the legal title to real estate,

who has entered into a valid contract of sale with a responsible ven

dee put into possession, who has not yet paid over the purchase

money. Be the vendee ever so responsible, the vendor has still an

interest in the premises sold, which is the subject of insurance.

Palmer had this interest certainly until the last day of the fifteen

months for judgment creditors to redeem, for until the expiration of

that last day it was a possibility for him to send some one who would

make an advance of money, take a judgment, and make immediate

redemption from Cone ; and hs also had the security of the addi

tional inducement to Cone to fulfill his agreement. See Lazarus vs.

Com. Ins. Co., 19 Pick., 81.

It is not sound to style the agreement between Cone and Palmer a

conveyance of the title to Cone. It expressly looks to other action

by Cone or lack of action by others, by which Cone should get title,

and by the terms of the instrument it was looked upon as a possible

contingency, not an assured event that Cone should get title.

It is apparent that Palmer retained the legal title to the premises
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until the expiration of the fifteen months. As these did not expire

until after the fire, his title continued until after the fire, and he, till

after that event, had a pecuniary interest in the premises, which was

affected by their destruction by fire, without the indemnity of insur

ance.

The sixth point of the appellant is, that the reformation of the

policy, by requiring the- indorsement upon it of a consent to the

house being vacant, was error.

On this question, the conclusion of law made by the trial court is,

that the indorsement of consent upon the policy was waived by the

defendant and its authorized agent, and that the defendant is

estopped from setting up that the policy is void, for that consent was

not indorsed. The proofs and the findings of fact sustain that con

clusion, and would sustain one that it was not contemplated between

the parties that there should be any such clause in their agreement.

It is plain that the condition of the building as being vacant at the

time when the policy was applied for and when it was issued, was

well known to the agent of the defendant, who was a general agent,

having power to take applications, to issue and deliver policies, and

to receive premiums. He also knew that it was likely that the build

ing would remain unoccupied for an indefinite time. This agent in

formed the defendant of the existing condition of the premises.

There is no question made of the authority of this agent ; so that

his knowledge was the knowledge of the defendants, and his act their

act. Now if these defendants were an entity, and could have stood

near to that building when the oral negotiation for insurance was

made and completed, and have seen that it was vacant, and have heard

that it was likely to remain so for a time then uncertain, dependent

upon the success of the plaintiff in finding for it a tenant of a certain

kind, coulcl it be fairly contended that they would have offered to

the plaintiff, or that he would have knowingly received as the cor

rectly written evidence of the contract, this policy, with the condition

in question contained in it as an operative and binding clause ? We

cannot suppose that either plaintiff or defendants would do the ab

surd thing of making with deliberation and knowledge a contract

which was void from its inception, and which was in contradiction

of the facts and statements of the negotiation. It is plain that the

plaintiff and the agent meant to contract, and did orally contract for

the insurance of that building as a vacant building, and which would

probably be a vacant building beyond the lapse of ten days named

in the policy. The agent was that entity, in the place and stead of
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the defendants, and did for them all that which has been supposed

as to them. And the result is the same. There is not room for

doubt that this usual clause in the policies of the defendants was not

to be insisted upon by them ; that they waived its insertion in their

written contract with the plaintiff ; and that the policy is to be taken

and read as if practically the clause was not in it. The judgment

of the trial court was, that the defendants indorse upon the policy

their consent to the building being and remaining vacant, unoccupied,

and not in use for a space longer than ten days ; and the judgment

in that respect is to be sustained, for that is the practical expression

of all that took place between the plaintiff and the defendants in

this regard. The- seventh point is, that the plaintiff having realized

the whole qr a larger part of his interest in 'the property, the de

fendants are entitled to a deduction from the sum claimed on the

policy, or a subrogation to the plaintiff's securities.

It is not found, specifically found, that the plaintiff has realized as

in this point assumed. On the contrary, it is found that none of the

claims or liens upon the property have been paid. It is found that

the plaintiff has received $3,000 of insurance money from another

company. There is proof that the whole premises before that build

ing was burned were worth from $14,000 to $15,000, and that the

plaintiff received a sheriff's deed of them after the fire. It is found

that the building destroyed was worth $8,000. And there is proof of

the amount (about $7,000) of the liens held and owned by the plain

tiff, so that there is matter in the proofs fi om which can be made an

estimate whether the plaintiff, by the premises which he obtained by

the sheriff's deed, and by the money from the Glen's Falls Ins. Co.,

is more than made good for the amount of his claims against the

whole property. And it would result that he is.

But if it is proper for this court to enter into such an inquiry and

to arrive at that conclusion, are the relations of the plaintiff, the

defendants, and Palmer, such as that the defendants can maintain

the position assumed in this point ? The policy did not insure Coue ;

it insured Palmer and his interest. It was the loss sustained by that

interest which is to be paid to Cone, not that sustained by his own.

Had he failed of a full indemnity the defendants would not have

been affected by that ; that he may have obtained more than a full

indemnity gives them no right to resist his claim upon them. Had

they insured his interest as a lien, or independently of any con

sideration of the interest of Palmer as the owner, and without the

aid, concurrence, or acquiescence of the latter, they would be in a

i
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better position to limit the amount of his recovery against them, and

to set up a right of subrogation to his claims against the property

subject to them» left undestroyed by the fire. But having insured

Palmer on his interest, with an agreement binding upon him and

them to pay to Cone the loss which that interest should sustain, there

is no equity which will permit them to succeed to the right of Cone

against Palmer or the property, nor to make inquiry into the state

of the debits and credits between Cone and Palmer.

The ninth point is, that Palmer should have been joined as a party,

and that his presence was absolutely necessary to determine the in

terest of Cone as against Palmer. It does not appear that Palmer

has made any claim upon the defendants in hostility to Cone. If he

had the defendants could have interpleaded. Moreorer he was

called as a witness upon the trial by the defendants, and made no

dispute of the claims made by Cone. And an ample answer to the

point is that the loss was, by the terms of the policy, payable only to

Cone, and he alone could sue upon it. As between him and the de

fendants and Palmer, Cone had the right to recover the whole 'loss

sustained by the insurable interest of Palmer. After recovery he

would hold the amount obtained, for himself to the amount of his

liens upon that interest, and as trustee for Palmer for all above that

amount. The only interest the defendant had in the fact that Cone

had or had not liens, was to have it ascertained on the trial whether

or not he had some such claim and was thereby entitled to sue. See

Clinton vs. Hope Ins. Co., 45 N. Y., 544.

The declaration of Broad were not admissible against the plaintiff.

He was not the agent of the plaintiff. He was in the employment

of Barnes, the agent of the defendants, soliciting applications for in

surance.

The conversation of the plaintiff with the agent Barnes was ad

missible in evidence. The premium had not then been paid by Cone,

and he was doubting whether the contract was such as he would en

ter into. He had not yet accepted delivery of it. It had been sent

to him by mail ; on its receipt, not being satisfied with the written

part of it, he communicated to Barnes his desire to confer with him,

and then, before the premium was paid or the contract accepted, the

conversation objected to was had.

The testimony of Barnes, as to the receipt by him of a letter from

Cone, was not objectionable ; it had before been testified to in sub

stance without objection. It was collateral to the main issue.
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We see no reason for disturbing the judgment of the court below,

and it must be affirmed, with costs.

All concur. Grovbb, J., in result; Rapallo, J., not voting ; Mii-

leb, J., not sitting.
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Foi.ger, J.

The plaintiff cannot maintain this action unless he had an insur

able interest in the buildings which were the subject of th» risk taken

* Decision rendered May 26, 1875.
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by the defendants, and which were destroyed by fire. He seeks to

found such an interest upon the instrument in writing executed by

his wife, after her marriage to him.

Without entering minutely into a consideration of the effect of the

marriage upon her pre-existing obligations and liabilities to him, it is

sufficient to say that the instrument executed by her was based

upon a consideration adequate to uphold her express promise ; that

though made by a married woman, it was in due form to affect her

separate estate, and though a transaction between a wife and her hus

band, yet equity would have upheld and enforced it in his favor

against her had nhe lived, and will enforce it against her estate now

that she is dead. By it he was an equitable creditor of her estate

at the time of the insurance ; but he was no more than a general

creditor. Though the instrument contains the phrase, "shall be a lien

on my property," no specific lien was thereby created, and so far as

tlfat instrument had effect, no more than a general equitable lien yet

to be enforced and made specific by a judgment in an equitable ac

tion. The plaintiff stood thereby in no better plight, so far as hav

ing an insurable interest in the buildings, than would have stood a

creditor of the deceased wife who held a judgment duly rendered

and docketed against her, which would thus become a general lien

upon her real property. He did not stand in so good plight but for

other facts, now to be mentioned. She had died, after giving the

instrument, leaving personal and only this real estate ; a person other

than the plaintiff had taken out letters of administration thereon ; the

personal estate was by much insufficient to pay the debts against her;

and this real estate, including the insured buildings, would in the

due course of administration, for a space of at least three years from

the granting of letters of administration, be liable to sale for the pur

pose of meeting her liabilities ; and it was the only fund to which the

plaintiff could look for payment. The plaintiff was in the possession

of the buildings, occupying them at the time of the fire. Judgment

creditors, if any, would have had a preference in payment from the

personal estate. 2 R. S., 87, sec. 27, sub. 3, 4 ; and of course the lien

acquired by the docketing of their judgments could not be disturbed

by the application of the administrator for leave to sell the real

estate for the payment of debts, and the obtaining of permission to

do so ; but yet the plaintiff had a right to compel an accounting by

the administrator, (2 R. S., 192, sec. 52,) and a sale of the real estate

(ib., 108, sec. 48,) for the payment of his other debts. Thus the real

estate was to a degree subject to the payment thereof, and was in
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fact, from the slender amount of the personal property, substantially

all that he could look to for payment. His position was not as good

in some respects as that of a judgment creditor, but it was not un

like it ; both had a right to have the real estate sold for the payment

of their debts; for a certain space of time it could not escape the exer

cise of that right, and it cannot be said that the interest of a judg

ment creditor in the real estate, as an interest in property, was great

er or nearer than that of the plaintiff. It was more manageable but

not more direct in the end.

The general definitions of the phrase " insurable interest," as given

in the text-books, are quite vague and not always concordant. See

1 Arnold on Mar. Ins., 229 ; Bunyon on Life Ass., 16 ; Hughes on

Ins., 30; 1 Marshall on In?., 115; Phillips on Ins., 2 ib., 107; Sherman

on Ins., 93; Parsons on Merc. Law, 507; ib. on Contracts, 438; Angell

on Ins., sec. 56; Flanders on Fire Ins., 342 ; May on Ins., 76. The

last cited author says that an insurable interest sometimes exists

where there is not any present property, any jus in re or jus ad rem,

and such a connection must be established between the subject mat

ter insured and the party in whose behalf the insurance lias been

effected, as may be sufficient for deducing the existence of a loss to

him from the occurrence of an injury to it ; and that the tendency of

modern decisions is to admit to the protection of the contract, what

ever act, event or property bears such relation to the person seeking

insurance as that it can be said, with a reasonable degree of proba

bility, to have bearing upon his prospective pecuniary condition ; while

on the other hand, the statement is, that the interest must be found

ed on some legal or equitable title, and if it be inconsistent with the

only title which the law can recognize it will not be deemed an in

surable interest. Marshall on Ins., supra. But the result of a com

parison of the text-writers above cited, is that there need not be a

legal or equitable title to the property insured. If there be a right

in or against the property which some court will enforce upon the

property—a right so closely connected with it, and so much depen

dent for value upon the continued existence of it alone, as that a loss

of the property will cause pecuniary damage to the holder of the

right against it, he has an insurable interest. ThiiH a mortgagee of

real estate, though he hold also the bond of the mortgagor, has an

insurable interest in the buildings ; while a judgment creditor of the

same mortgagor, his judgment being a lien upon the same real estate

and the same buildings, is said not to have an insurable interest in

them. The interest of the first is said to be specific ; the interest of
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the latter general. As a general rule the distinction may be sound;

but I think it would be difficult to show an appreciable practical

difference in the pecuniary result to the two, if the mortgagor and

judgment debtor should die leaving no personal property, and no real

estate save that mortgaged, it principally valuable for the buildings

upon it, and they should be burned. Each must then look to the real

estate, the land alone, for a security for his debt; and if that be in

sufficient, each must, with equal certainty, suffer a pecuniary .disaster

resulting directly from the fire. What legal reason is there, why the

one may not, as well as the other, protect himself by.a contract of in

surance? In Grnvc-meyer vs. So. Mut. Ins. Co., 62 Penn. St., 740, it

was held that a judgment creditor, whose judgment was taken for the

purchase money of the property burned, had no insurable interest.

(See also Conrad vs. At. Ins. Co., 1 Pet., 386.) The reason given is

that his lien was general, and not specific ; that he was not interested

in the property, but in his lien only. His judgment was distinguished

from a mortgage, in that the latter is a specific pledge of definite prop

erty, and the mortgagee has necessarily an interest in it, while the

judgment is a general and not a specific lien, so that if there be personal

property of the debtor it is to be satisfied out of that; if there be not,

then it is a lien on all his real estate without discrimination. And citing

Cover vs. Black, 1 Barr., 493 ; it is said that a judgment creditor has

neither jus in re nor jus ad rem as regards the judgment debtor's proper

ty. It seems to me thut the decision there goes very much upon the fact,

or the assumption, that the judgment debtor had other property, real

and personal, to look to than the real estate damaged, and that it

does not touch the case of a judgment creditor whose only or princi

pal reliance for payment was upon the property destroyed. That

there need not be an existing jus in re or jus ad rem is declared by

Story, J., in Hancock vs. Fishing Ins. Co., 3 Sumner, 132-140; and also

that the right to pursue the debtor personally does not deprive the

creditor of an insurable interest. lb. In Putnam vs. Mercantile Mar.

Ins. Co. , 5 Met. , 386, which was an insurance for a commission mer

chant upon his expected commissions, from a sale of a cargo consigned

to him to be sold, but in which cargo he had no other ownership or

interest , it is said that such an interest in property connected with

its safety and its situation, as will cause the insured to sustain a di

rect loss from its destruction, is an insurable interest. The question

is one of damages rather than title or possession; and it will be

enough in general to show such a relation between the insured and

the property, that injury to it will, in natural consequence, be loss to
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him, and it is not necessary to show that the insured is the legal or

equitable owner. Wilson and Jones, Law Rep., 2 Exch., 139; Buck

vs. Ches. Ins. Co., 1 Peters, 151, 163. It will be perceived that be

tween the case cited from 62 Penn. St. (supra) and the case in hand

there are some features of distinction. Here the debtor was dead ;

there was no longer any personal liability, nor sufficient personal

property to satisfy the debt, nor, as may. be inferred, any other real

estate than that insured. A fund for the payment of the debt was to

be found only in this estate, and principally in the buildings insured.

By force of these circumstances, and by operation of the statutes above

referred to, this real estate was for a certain length of time bound for

the payment < f this debt. As it was bound, as it alone was bound, as

there was naught else, nor any person, liable for the debt, it is difficult

to see why, in effect, the debt was not as if a specific lieu upon this real

estate. A lien in its most extensive signification is a charge upon

property, for the payment or discharge of a debt or duty. A specific

lien is a charge upon a particular piece of property, by which it is

held for the payment or discharge of a particular debt or duty, in

priority to the general debts or duties of the owner. It is not the

name of the right which gives or refuses an insurable interest ; it is .

the character of the right. A specific lieu gives an insurable interest

because a loss of the particular- property is at once seen to affect dis

astrously the specific lien. But when a right to the payment of a

debt exists, which can be satisfied only from a particular piece of

property, is there not the same result from the same cause ? If I

have a debt agaiust another, and he have but one piece of real estate

from which my debt may be paid, and he die leaving no personal

estate, though my lien may not be specific upon that real estate in

technical language, it is true in fact that there is a specific piece of

property from which alone I may hope to satisfy my lieu, and which

is alone legally bound to satisfy it, and I am practically just like one

to whom that piece of real property has been specifially pledged for

a specific debt. If the latter, for that he may suffer pecuniary loss

by the burning of that real property, has such an interest as that he

may insure against that burning, I have such an interest also, and I

too may insure. The probability, nay the possibility, of the payment of

the plaintiff's debt out the property of the deceased debtor rested en

tirely upon the contingency of this real estate remaining without seri

ous impairment in value. The reports of this State are meagre upon

this precise question. In Mapes vs. Coffin, 5 Paige, 296, the com

plainant had levied upon chattels in the hands of an executor of the
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judgment debtor, which had been insured by the testator in his life

time, and which were destroyed by fire after the testator's death, and

after the levy. The chancellor, in a contest between judgment credi

tors, gave the avails of the insurance to the creditors who had made

the first levy. Perhaps the levy upon the property made a specific

lien upon it, and so the case does not much aid us. In Mickles vs. Rock

City Bk., 11 ib., 118, the defendants were judgment creditors of a

manufacturing corporation, hud issued several executions, had sold

and bid in personal property, and advertised for sale the real estate.

Pending the advertisement they took out insurance on the buildings

and fixtures, in the joint names of themselves and the corporation.

A few days after, the real estate was sold and bid in by the defend

ants. After that occurred a fire, with damage to the buildings and

fixtures. The insurers repaired the buildings, and paid for the dam

age by fire to the fixtures. The real estate was never redeemed. .

There seems to have been no doubt made of there being an insurable

interest in the creditors. By advertising the premises for sale they

came nearer making their judgment a specific lien thereupon, though

it was still a general lien upon all other like property. In Springfield

F. and M. Ins. Co. vs. Allen, 43 N. Y., 389-95-6, it is said by Alkn,

J., " An insurable interest may exist without any estate or interest in

the corpus of the thing insured." It was enough that "there be" a

pecuniary interest in preservation and protection of the property, and

" one might sustain a loss by its destruction." I know of no decision

in this State bearing more directly upon this precise question than

that in Herkimer vs. Rice, 27 N. Y., 63. The propositions advanced

there are sufficient, if sustainable, or if to be taken as authority, to

uphold an insurable interest in the plaintiff in the case in hand. Ch.

J. Demo there says : "It is certain that the creditors had no estate

whatever in the real property. In a technical sense they had no lien.

But they had important rights connected with it, and a pecuniary

interest in its preservation. * * * The law does not require that

the assured shall have an estate or property in the subject of the in

surance. * * No property in tlfe thing insured is required. It is

enough if the assured is so situated as to be liable to loss if it be de

stroyed by the perils insured against. Creditors having no other means

of enforcing their debts, but having a direct and certain right to sub

ject the real estate to a sale for their benefit, have an interest as posi

tive and absolute as one having a specific lien, or even as the owner

himself. * * * The creditors, whether by simple contract or

specially under our laws, are parties interested in the real estate,
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when there is a deficiency in the personal, !'or they have power to

subject it to the payment of their debts."

It is urged that these remarks are obiter dicta, and that the real

question to be decided, and which was decided in the case, was wheth

er an administrator of an insolvent estate had such an interest in the

real estate of his intestate as was insurable. Dicta are opinions of a

judge which do not embody the resolution or determination of the

court, and made without argument, or full consideration of the point

—are not the professed, deliberate determination of the judge himself.

4 Bur. 2064-8. Obiter dicta are such opinions uttered by the way,

not upon the point or question pending, (Rouse vs. Moore, 187 R., 407,

419,) as if turning aside for the time from the main topic of the case

to collateral subjects. I think that no one who reads the opinion in

Herkimer vs. Rice can doubt that all which was said ou the subject

of a creditor of an insolvent estate having an insurable interest in the

real property thereof, was the professed and deliberate determination

of the learned chief justice, not hastily formed nor carelessly ex

pressed ; not by the way, or on a collateral question to that awaiting

decision, but deemed essential to lead up to the solemn judgment

rendered. The direct question was, indeed, whether an administra

tor of an insolvent estate might insure its real property. But the

reasoning of the opinion shows that this was deemed to depend upon

whether the creditors of that estate had such an interest. After stat

ing the question he says : " It will be convenient to consider, in the

first place, whether the creditors themselves have such an interest,

and then whether the administrator can be said to represent that

interest so as to enable him to make the contract for the benefit of the

creditors." Again : " The creditors of an insolvent estate are generally

numerous, and, having no opportunity for concerted action except

through the executor or administrators, they could soarcely ever avail

themselves of the advantage of insurance unless by the agency of the

representatives. If the administrators cannot insure the parties in

terested, the creditors will be excluded from a remedy which all other

persons having a similar interest possess. " He then proceeds to show

that an agent or trustee may insuretthe interest of a party beneficially

interested, and that the administrator though not the trustee of the land

is a trustee of a power over it such as is recognized by law, and says : "In

this case it was sufficiently apparent from the language of the receipt for

the premium that it was the interest of the creditors which was designed

to be covered by the contract;" "the beneficiaries of the administra-

tor were the parties intended to be protected;" "the insurers therefore
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must have seem and known that it was the interest of the creditors

* * * which it was the object of the policy to protect * * *

and which was the subject of the contract." There is more to the

same effect, and the opinion is based upon the ground that the ad

ministrator is the representative of the creditors. Indeed, but for

there being creditors the administrator would have no concern in the

land, and the concern he has with it is that they, through him, may

dispose of it for the payment of their debts. Herkimer vs. Rice was a

case in which there was full argument and consideration. I consider

it as a reason as well as an authority for the determination of the

question now in consideration. It has often been cited as an authori

ty, and at times as authority for the power of an executor or ad

ministrator to insure as having or as representing an insurable inte

rest, holding it for the beneficiaries under the will, or in the intestate's

estates. Savage vs. Howard Ins. Co., 52 N. Y., 502; [2 Insurance

Law Journal, 769.] In Clinton vs. Hope Ins. Co., 45 N. Y., 454, it

is cited by Andrews J., as holding that when the personal estate of

an intestate is insufficient to pay the debts, ^the administrator

has an insurable interest in buildings, on the ground that

he is the trustee of a power to sell the land for the benefit of credi

tors, and that as the interest of the creditors is the subject of the in

surance, the administrator may insure for their benefit. The decision

is there put aside as not a precedent for that then in hand, inasmuch

as in that the personal property was sufficient to pay the debts, and

therefore the admiuistrator had no insurable interest. See also War

ing vs. Loder, 53 N. Y., 581, where it is sited as authority for the

proposition that a mortgagor after he has sold the mortgaged prem

ises has still an interest in it which is insurable, inasmuch as it stands

between him and personal liability lor the mortgaged debt. The

distinction is not perceptible, so far as this question is concerned, be

tween a power to obtain indemnity against loss from being obliged to

pay a debt owing to another, and against loss from failure to obtain

payment of a debt owing to one's self.

I conclude that a creditor of the estate of one deceased, whose

personal property left is insufficifht for the payment of his debts,

has an insurable interest in the sole real estate of the deceased

debtor, when it is plain that if it is damaged by fire a pecuniary loss

must ensue to the creditor thereby. The policy runs to the plaintiff,

and by its terms insures him "on his two buildings." The defendant

. now insists that it appeared upon the trial that the plaintiff was not

the owner of the property insured at the time of the insurance, and
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that the complaint should for that cause have been dismissed on its

motion. If I appreciate the point made, it is, that as the policy pur

ports to insure " his two buildings," and as he did not then own the

two buildings which were afterward burned, it cannot now be that

the policy was upon the two buildings destroyed. There is no doubt

what property of the plaintiff's defendant meant to insure, or that it

was that which was subsequently burned, which was from the begin

ning of the transaction to the time of the fire in his possession. Sim

ply as a description of property, in which light alone I am now treat

ing the phrases, it was not a warranty of ownership nor a material

misrepresentation. Niblo vs. North American Fire Ins. Co., 1 Sandf.,

S. C. R., 531 ; Traders Ins. Co. vs. Roberts, 9 Wend., 404 ; Tyler vs.

iEtna Ins. Co., 12 Wend., 507. And simply as a phrase of description

it indicated the purpose of the parties and what property was in their

minds. The policy is not avoided, in their view of it. There is no

thing in Springfield F. & M. Ins. Co. vs. Allen (supra) in conflict with

this.

There is another view of the matter, however, in which the phrase

and the circumstances in which it was used may be of more advan

tage to the defendant. By the fourth condition of the policy it is

provided " that if the interest of the assured in the property be any

other than the entire, unconditional, and sole ownership, for the use

and benefit of the assured, * * * * it must be so represented to the

company, and so expressed in the written part of the policy, other

wise the policy shall be void." By the first condition it is provided

" that .any omission to make known every fact material to the risk, or

any misrepresentation whatever, or if the interest of the assured in

the property * * * * be not truly stated in the policy, * * * * it

shall be void." It is plain that these conditions have not been ob

served and kept by the plaintiff. The nature of his interest in the

property was not expressed in the policy, and it was other than the

ownership of it. The application was referred to in the policy, and

by the first condition of the policy in such case the application be

came a warranty. In it it is stated that the plaintiff has disclosed

all the facts in relation to the property so far as the same are

known to him. But in answer to the question, " Is your title to the

property absolute ? If not, state its nature and amount ? " The only

answer given is, " His deceased wife held the deed." There is in

that answer no affirmation of a falsehood, for his deceased wife did

in fact hold the deed ; but there is not a just, full, and true exposition

by the answer of all the facts and circumstances. Tho purport of
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the question, and of the answer to it, would imply and convey the

idea that he was in equity the owner, though the formal legal title

was in the wife. The facts of his interest in or connection with the

property were quite otherwise. The written application did not by

its representations put the defendant in possession of the exact facts

of the case ;. it did thereby tend to mislead as to the real situation of

the property, and the real interest of the plaintiff in it. The appli

cation, in this respect, was a warranty. Chaffee vs. Catt. Co. Mui

Ins. Co., 18 N. Y., 376. The truth of that warranty became a con

dition precedent to any liability to the plaintiff from the defendant

Bryce vs. Lorillard Ins. Co., 55 N. Y., 240 ; [3 Ins. Law Jour., 89,

92.] And it was a warranty and a condition precedent, not to be

avoided by any consideration of whether it was essential to the risk

or not, or whether or not it was an inducement to the defendant to

enter into the contract. Bryce vs. Lorillard, supra. It is very evi

dent that the plaintiff did not intend a deception upon the defendant ;

nay, it is evident that he laid open to Brand, the agent of the de

fendant, to procure and submit applications, and to issue policies

when signed by the proper officers of the defendant, and transmitted

to him all the facts of his connection with and interest in the prop

erty, and that the statements in the application were of Brand's con

clusions from those facts, and the omissions from it were of matters

not deemed essential by Brand. It is hereupon urged by the plain

tiff that the errors and omissions were those of the defendant. But

the plaintiff and defendant have, in the policy, the contract between,

them, expressly agreed that Brand should be deemed the agent of the

plaintiff, and not of the defendant under any circumstances whatever.

It is true that in Plumb vs. Catt. Ins. Co., 18 N. Y., 392, a rule is

held which tends to the shielding of the plaintiff in this case from

the effect of his contract ; but since then it is held that under such a

contract as this, the knowledge of such an agent, of facts not stated

in the application, is immaterial in the absence of fraud or perversion

of the statement of them by the applicant. Chase va Ham. Ins. Co.,

20 ib., 52, and the case in 18 N. Y., supra, is considered and distin

guished. As to Rowley vs. Empire Ins. Co., 36 N. Y., 550, cited in

General Term opinion, it is much shaken in Owens vs. Holland Pur

chase Insurance Company, 56 N. Y., 565-70 ; [3 Insurance Law

Journal, page 737.] It is to be regretted that corporations of

the power and extended business relations with all classes in the '

community which insurance companies have, should prepare for

illiterate and confiding men, contracts so practically deceptive and
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nugatory, and should, in cases as free from fraud and wrong on the

part of the insured as this is, hold their customers to the letter of an

agreement so entered into. I am aware that often the companies

are made the victims of dishonest and designing persons, but I can

not agree that the remedy for that is to refuse to be bound by the

acts of agents of their own selection, when dealing with simple and

unlettered men. If there should be less greediness for business, and

such care in the selection and appointment of agents as would insure

the confidence of the companies in their capability, discretion, and

integrity, it would not need that there be laid upon unwise policy

holders an agreement to take the burden of the opposite qualities, in

those put forward to them as actors for the insurers. But we must

take the contracts of the parties as we find them, and enforce them

as they read. By the one before us the plaintiff has so fettered him

self as to be unable to retain, as the case now stands, the real essence

of his agreement. Though he has frankly and fully laid before the

actor between him and the defendant all the facts and circumstances

of the case, he is made responsible for error in legal conclusions

which he never formed and which were arrived at by one in whom he

trusted and whom ho supposed to stand in the place of the defend

ant. The plaintiff claims that the answer of the defendant contaius

no allegation which will permit it to avail itself of the defense just

noticed. Without determining what is the condition of the pleading

in that respect, it is enough to say that the facts upon which the

point is now made were before the court without objection from the

plaintiff, based upon the lack of averment in the answer, nor does it

appear that any ruling of the court was put upon a deficiency in the

allegations of the answers. See McKechnie vs. Ward, in MS.

Held to the letter and substance of the contract, the plaintiff made

a breach of a warranty and condition precedent, upon the truth of

which his contract rested, and for that reason may not recover iu this

action as the facts now stand.

The complaint in this case contains certain allegations, and a prayer

for judgment thereupon of a reformation of the contract. Whether

upon a new trial these allegations and the proof which can be made

under them will be sufficient for such a judgment we do not now

declare.

The points made upon the averments in the proofs of loss we need

not closely consider at this time. The condition of the policy which

is claimed to be violated is, that if the interest of the assured be

other than the entire and sole ownership, the names of the respective
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owners shall be set forth in the proof of loss, with their respective

interests therein, and that all fraud or attempt at fraud by false swear

ing shall cause a forfeiture of all claims on the company under the

policy. The facts are not distinctly brought out on the trial as to the

state of the title at the time of the fir* ; though it appears that at

the death of the plaintiff's wife she held all the title to the premises ;

it does not positively appear but that the title may have become the

plaintiff '8 after her death and before the fire. The deed to the de

ceased wife having been shown, there is the presumption of the con

tinuance of the title thereby created, no change having been shown,

as I read the testimony, though the defendant's points state that it

is claimed that the plaintiff bid in the premises at an auction sale

just before the fire.

His statement in his proofs of loss is that the property insured

belonged to him. It is not plain that this would be a fraudulent

and false statement if there had been a judicial sale at auction be

fore the fire and he had bid in the premises. As there is to be a

new trial it is better to leave this question to be determined on a

fuller state of the facts.

The judgment appealed from must be reversed, and a new trial

ordered, with costs to abide the event.

All concur. Gbovek, J., absent.
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COURT OF APPEALS OF NEW YORK.

JOHN ROHRBACH, Respondent,

vs.

THE J3TNA INS. CO., Appellant*

Where plaintiff made no representation as to his interest farther than to show

agent the instrument by virtue of which he claimed an interest :

Held, that a policy phrase, " on his two buildings," even if more than a mere

description, was not a phrase for which the insured was in any way respon

sible.

The policy provided that the claimant for a loss should give notice and render an

account stating the ownership of the property insured. Plaintiff stated that

the property belonged to him as legal heir of his deceased wife. His claim

was that of general creditor of her estate.

Held, that this was no intentional deception, or anything calculated to mislead.

Judgment affirmed.

B. C. Chetwood, for Appellant.

J. A. Thompson, for Respondent.

• FOLOBR, J.

This appeal was argued at the same time with that of the same

plaintiff against the Germania Fire Ins. Co., and as one case ; but

they are quite different in some important facts.

The questions raised by the appellant, whether the plaintiff had

an insurable interest, and whether the description of the property

in the.policy as "his two buildings," would, avoid the policy, are fully

discussed in the other case, and our conclusions in this are the same

as there expressed.

The error for which the other case has been sent back for a new

trial is not presented in this. It does not here appear that prior to

the issuing of the policy the plaintiff made any representation as to his

interest in the property further than to show to the agent of the de-

* Decision rendered May 26, 1876.
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fendant the instrument, in writing, by virtue of which he claimed an

interest. Even if the phrase " on his two buildings " was more than

a description of the property, it does not appear that it originated

with him. It was the creation of the defendants or their agent, from

the truthful information furnished them by the plaintiff It was not

a warranty, nor was it the basis of the insurance. It does not ap

pear, therefore, that the plaintiff has made any breach of the condi

tions of the policy which were precedent to the issuing of it.

It is claimed by the defendants that there has been a breach of a

condition subsequent. It is provided by the policy, that all persons

having a claim thereunder shall give immediate notice and render a

particular account thereof, stating the ownership of the property in

sured. The plaintiff did render an account, in which he stated that

the property belonged to him as the legal heir of his wife Margaretta

Hartman, deceased, and by purchase at auction on a certain day.

The policy also provides that any fraud, or attempt at fraud, on the

part of the assured shall forfeit all claim under the policy. If

" fraud " here means a designed deception, there was none. The

defendant's agent knew all that the plaintiff knew. The disclosure,

by the latter, of all the facts known to him was full and frank. Nor

was there anything untrue in the statement, save that he was the

legal heir of his deceased wife. This was not the statement of a fact

so much as of a legal conclusion. I do not perceive that it did mis

lead or could mislead ; rather I think that it would excite inquiry as

to how a surviving husband could be the legal heir of his deceased

wife, for there must be other facts existing than her marriage to hiw

and her death to make him her heir. I do not appreeiate< how there

could have been any imposition upon the defendants by this state

ment, nor any throwing of them off their guard. It does not ap

pear, as a fact, that there was any. And I think that the statement

was made use of upon the trial, not so much to show a fraud subse

quent to the issuing of the policy, as to show that when the policy

was issued the plaintiff was not the owner of the buildings having

any title thereto, and that there was a misrepresentation, and ft war

ranty which was broken thereby. But that we have spoken of and

disposed of.

There seems no error in this case calling for' a reversal of the

judgment. It should be affirmed with costs.

All concur. Grover, J., absent.



1875.] Atkinson et al. vs. Great Western Ins. Go. 751

COMMISSION OF APPEALS OF NEW YORK.

RICHARD ATKINSON, et al., Appellants, \

vs. I

THE GREAT WESTERN INS. CO., \

Respondent. * J

Mere negligence or a wrongful act innocently done will not constitute barratry.

The act must be wrong in itself, and willfully and intentionally done. It is not

necessary that there should be a fraudulent intention to injure the owner. It

is sufficient that there is a deliberate and palpable breach of duty toward the

owner.

The policy insured against the " barratry of the masters and mariners," upon

cotton from the interior of Georgia to Great Britain. The bill of lading re

quired the cotton to be carried below deck. The master, without the knowledge

of the owner, and against the remonstrance of the shipowner's agent, who

warned him of the consequences, stowed a portion on deck.

Htld, that the action of the captain was in itself wrongful, and if wrongfully in

tended was barratry, and the whole question whether the act amounted to

barratry should have been referred to the jury as a question of mixed law and

fact.

DwiGHT, C.

The present action is brought upon a policy of insurance upon cot

ton from a point in the interior of the State of Georgia to a port in

Great Britain.

The policy contained a clause insuring against losses occasioned by

the " barratry of the master and mariners." Under its terms, 202

bales of cotton were shipped at Augusta, Georgia, to Charleston, S. C,

in October, 1866. In November, on arrival at Charleston, 125 bales

were transferred to the bark Victoria, for Liverpool.

There was a clause in the policy to the effect that " all approved

indorsements on the pass-book given by this company, under this

policy, are to apply in all respects to this policy, the same as if in

dorsed hereon, and not otherwise."

• Argued Maj 10th, 1816. Decided June, 1876.
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The entry in the pass-book was as follows : " By S. C. R. R. from

Augusta to Charleston, thence to Liverpool by bark Victoria." The

bill of lading, signed by the master, was Dut in evidence, and is a clean

bill of lading and not for goods stored on deck. Ninety bales of the

cotton were, however, stowed on deck by the master and without the

knowledge or assent of the plaintiffs or their agents. The agent of

the ship-owner, Thaddeus Street, having discovered that the master

was carrying cotton on deck opposed it, and wanted him to send it

on another vessel. He stated to him, substantially, what responsi

bility he was assuming : that as he had signed bills of fading he was

bound to carry the cotton unde* deck, and that the insurance taken

on a clean bill of lading would not cover the cotton on deck. The

master took the cotton on deck, notwithstanding the objection of

the witness. Mr. Street, the cotton having been so shipped, urged

the master to write to the agent of the ship-owners at London to in

sure 80 bales of cotton on deck. The letter was written by the

supercargo by advice of Mr. Street and the approval of the master.

There was no evidence that any such insurance was ever taken out,

nor that the supercargo had any reason to expect that it would be.

Under this state of facts, and other circumstances not detailed, I

think that there was a continuous insurance from Augusta to Liver

pool. Reference should also be made to the fact that there was a

clause in the policy, " that it was to cover the risk of fire on cotton

in transit while waiting shipment." This certainly leads to the con

clusion that there was no break in the continuity of the insurance,

though there is a recognition of the fact that the risks are not the

same while awaiting shipment as when in transit, either by land or

water. If this conclusion is correct the cotton while in the course of

shipment was covered by the policy, unless there had been some act

on the part of the assured, or for which he is responsible, relieving

the insurer. It is said by the defendant that there is such an act,

viz., the miscpnduct of the master in lading the goods on deck. To

this the plaintiffs reply, that the act of misconduct is an act of bar

ratry, and against that on the part of the master they are insured.

The whole controversy is thus narrowed to the inquiry whether the

act of the master is barratry.

The defendant, however, urges that the rights of the plaintiff were

affected by some expressions in the certificate issued to them by the

defendants on the 12th of November. In this certificate there is a

statement of the insurance and of the fact that the loss, if any, ia

payable to the plaintiffs, with the following clause appended : " It is
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understood and agreed that this certificate represents and takes the

place pf the policy, and conveys all the rights of the original policy

holder (for the purpose of collecting any loss or claim) as fully as if

the property was covered by a special policy direct to the holder of

this certificate, and free from any liability for unpaid premiums."

I do not think that this certificate has any effect upon the general

rights of the plaintiffs under the policy. It was shown by Mr. At

kinson, one of the plaintiffs, that the office of the certificate was to

give some evidence of the existence of the insurance *vhen drawing

sterling bills of exchange. This was necessary, as the policy itself

was retained by the company in its office; and entries of the subject

matter insured were miule there, from time to time, by the company.

It must be supposed to be of the same general nature as the policy

itself. Accordingly, I do not think it necessary to consider its clauses,

or to determine whether it is in all rtspects consistent with the lan

guage of the contract as embraced in the policy.

The sole question then to be discussed is, was the net of the master,

in lading the goods upon deck, barratry ?

This word has not yet acquired an absolutely stable meaning,

generally recognized by law-writers or lexicographers. Some of the

definitions found in the books will be stated.

" Barratry is an act of wrong done by the master against the ship

and goods." 2 Arnould on Insurance, 821 ; note h.

"It is that unlawful, fraudulent, or dishonest act of the master,

mariners, or other carriers, or of gross misconduct, or every gross and

culpable negligence contrary in every case to their duty to their

owner and that might be prejudicial to him or to others interested in

the voyage or adventure." 1 Phillips on Ins., § 1062.

A gross and palpable violation of trust by the captain, and a reck

less disregard of his duty, is barratry, (though without any view to

his own particular advantage,) to the prejudice of his principals.''

§ 1074.

Parsons says : " We hold barratry to be any wrongful act of the

master, officers, or crew, done against the owner. * * * * ' If an

unlawful act be done without intention, or through inadvertence or

ignorance, it is not barratry. The act must be wrongful in itself and

wrongfully intended." 2 Parsons on Mar. Law, 239.

Chancellor Kent says, that " the term means a fraudulent breach

of duty on the part of the master in his character of master, or of

the mariners, to the injury of the owner of the ship or cargo, and

without his consent, and it includes every breach of trust committed
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with dishonest views." 3 Comm., 306. He adds, " barratry is used

by French writers in its legal sense as comprehending negligence as

well as willful misconduct, therefore no illustration can be safely

drawn from the French authorities, where the term is used in the

English and American law in a more limited sense, and applicable

only to the willful misconduct of the master or mariners."

From these and many other authorities which might be cited, I

think it beyond dispute that an ordinary act of negligence never can

be barratry. It is not necessary to consider whether there may be

negligence so extreme as to raise a presumption of willful miscon

duct.

Judge Daly, in the court below, has shown, with great affluence of

learning, that mere negligence never constitutes barratry. This seems

to be settled law. I do not, however, think that this question arises

in the present case. The testimony shows conclusively that the act

complained of was not an act of negligence. The master's act was

deliberate and willful, and after full and sufficient warning of the ef

fect of it. This information came to him from the agent of the

owner, in whose statements he would be expected to place confidence.

If he could be supposed to have been so unfit for his business and

grossly ignorant as not to be aware of the consequences of his net,

that excuse cannot be urged in his favor after the clear statements

and urgent opposition of the agent. If such an act were not deliber

ate and willful, it is difficult to conceive what would be. I think ac

cordingly that the master's act contained all the elements required to

make it proper to submit to the jury the question whether his intent

was fraudulent. The act, as has been seen, was willful and de

liberate ; it was done against the interest of the owner of the ship,

which by some authorities is held to be a necessary ingredient in the

case.

The owner, according to all analogies, is liable to the owner of the

goods for his loss. The master, by his unwarranted act, thus struck

a heavy blow against his employer's interest. If it were enough to

constitute barratry that the interest of the freighter were wrongfully

assailed, then no one will dispute that the requisite ingredient was

present in an act which caused the jettison of eighty or more bales of

cotton. Having then plainly the presence of a wrongful act directed

against the interest both of the owner and .of the freighter, the only

possible doubt that can arise in the case is whether, if a wrongful

intent be necessary, that were present. The only mode of ascer
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taiDing that point is to draw the inference of fraud from the attend

ant circumstances.

The counsel for the plaintiffs requested the court to submit the

question whether the act amount to barratry to the jury. This was

refused under due exception. It is claimed that this request was

not sufficiently explicit, but that if any question was submitted it

should have been that of fraudulent intent. However, as the intent

with which an act is done is a question of fact, I think it was proper

to ask the judge at the trial to submit the whole subject to the jury

as a mixed question of law and fact, with appropriate instructions

upon the matters of law. In Phyn vs. Royal Exchange Assurance

Co., 7 Term R., 501, the court left it to the jury to determine whe

ther deviation by the master was innocent or fraudulent, as an ele

ment in determining whether the act was barratrous.

It is now proper to show tha£ these views are sustained by the au

thorities. There can be no doubt that if the act of lading the goods

upon deck had been prohibited by statute it would have been a barra

trous act on the part of the master. There can be no difference in

principle whether it is opposed to a statutory rule or to one of the

common law, provided that the other necessary ingredients of the

case are present, such as an act against the owner and one wrongfully

intended.

In Wilson vs. Rankin, 6 Best and Smith, 208; S. C, L. R., 1 Q. B.,

166 ; the master stowed a portion of goods on deck, and sailed with

out a certificate from a clearing officer that the whole cargo was be

low deck, contrary to 16 and 17 Vict., c. 107, 171, 172. It was decid

ed in the Exchequer Chamber, that though the master had general

authority from his owner to stow the cargo, no authority could be im

plied to load it so as to violate the statute. The court said : " If it

had been shown that the master, without the express knowledge or

authority of the owner, had committed the unlawful act, though for

the owner's benefit, it would have been a barratrous act on his part,

and if it had involved a forfeiture of the ship the underwriter would

have been liable for the loss by reason of the barratry."

It is to be observed that in this case stress is laid solely upon the

point, whether the act was unlawful. It was considered to be per

fectly immaterial whether the owner sustained an injury or not, or

whether the act was intended for his benefit flr not ; so long as the

owner did not authorize it, the act was barratrous. He never can be

assumed to authorize an act which is in its nature unlawful. To take
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the case out the class of barratrous acts, there must bo express knowl

edge or authority.

Much stress was laid upon the case Earl vs. Rowcroft, 8 East, 126,

as showing the meaning of the word "fraudulent" as used by the

judges and text-writers, who make that a part of the definition of

"barratry." In that case the master of the vessel traded with the ene

my, making his ship liable to capture. It was held that the act was

"fraudulent," though he intended to benefit the owner. The term

"fraudulent" as thus used seems to be substantially synonymous

with breach of duty. Thus, it was said by Mr. Justice Boiler, in Salo-

nica vs. Johnson, cited in Park on Insurance, cb. 18, that he had no

doubt that if resistance of a neutral ship to be searched by a belliger

ent were a breach of neutrality, (as it is now settled that it is,) such

resistance would be barratrous, being contrary to the master's duty.

Moss vs. Byron, cited with approval in Earl vs. Rowcroft, is much

in point. In that case it appeared that the master deviated from his

course to make prizes. Lord Kenyon said it was barratry, because

it was contrary to his duty to the owners. " It was contrary to his

duty and to the prejudice of the owners, because they stipulated to the

charter-party that the ship should sail directly to Liverpool, and

therefore they were liable to the freighters for any damage that might

happen in consequence of that deviation." Lawrence, J., said, "if the

captain did any act that increased the risk, that was barratry." This

case distinctly holds that a mere willful violation of a common law

duty injurious to an owner, and without his consent, is barratrous.

The principle of this case is in no respect shaken by Phyn vs. Royal

Exchange Assurance Company, 7 Term, 501. The real controversy

in that case was whether the deviation was innocent or fraudulent.

That question having been left to the jury, and it having been found

that it was innocent, the court in the face of such a finding could not

presume fraud or a deliberate act in violation of duty. The remarks

of the court are to be interpreted from this point of view.

In the case of Boehm vs. Combe, 2 Maule and Sel., 172, an attempt

was made to extend the word " barratry " to land carriage in a policy

partly on land and partly marine. Lord Ellenborough said, " The

word barratry is large enough to include every species of fraud or

mains dolus committed by the wagoner or his servants."

The meaning of the t8rm under discussion was carefully considered

in Lawton vs. Sun Mutual Ins. Co., 2 Cush., 500. The court, per

Shaw, Ch. J. , there said, " Barratry consists in willful acts or con

duct of the master or mariners, done for some unlawful or fraudul ent
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purpose, contrary to their duty to the owners of the vessel. The act

must he willful, and not accidental or caused by negligence, unless the

negligence be so gross as to amount to evidence of fraud. It has

been held not to be necessary that there should be fraud in the sense

of an intention on the part of the master to promote his own benefit

at the expense of the owners ; but any willful act of known criminality

or of gross malversation, operating to the prejudice of the owner, is,

in legal contemplation, barratry. Every willful act on the part of the

master, of known illegality, every gross malversation in his office, or

criminal negligence, by whatever motive induced, whereby the owner

is damnified, comes within the legal definition of barratry." Pp.

511-512.

The case of Patapsco Ins. Co. vs. Coulter, 3 Peters, 231, feheds some

light upon this perplexing question. Johnson, J., in delivering the

opinion of the court, points out that much of the confusion attending

it is derived from the want of precision in the use of the term

" fraudulent,"' and that all that is meant by that is " an net contrary

to the master's duty."

In the language of Bayley, J., in Burk vs. the Royal Exchange In

surance Co., 2 Bam. & Aid., 82, the term "barratry" is an equiva

lent to the expression, willful misconduct." A still better form of

expression is given by Lord Ellenborough, in Earl vs. Rowcroft, supra,

in treating of breach of trust between the master and owners as an

equivalent to barratry : " Now I conceive that the trust reposed in a

captain of a vessel obliges him to obey the written instructions of his

owners, where they give him any ; and where the instructions are si

lent he is at all events to do nothing but what is consonant to the

laws of the land, either with or without a view to their advantage."

In commenting upon these expressions, Johnson, J. , adds, that here

it is seen that an act " inconsistent with written instructions," and an

act " not consonant to the laws of the land," are brought within the

description of fraud upon the owners as applied to the definition of

barratry, and that it appears from this that the meaning of the word

" fraud " is not confined to moral fraud, or that the term is not well

chosen. 3 Peters, 231-2. In accordance with these doctrines, willful

deviation from the regular course of the voyage by the master, in fraud

of his owners, for purposes of his own, is barratry. Vallego vs.

Wheeler, Cowper, 143. So dropping anchor and going ashore to

find a market for a private adventure is barratry, and it commences

with the act of stopping the voyage. Ross vs. Hunter, 4 Term R.,

33. The same result was reached as to an intentional delay of the
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voyage for an unlawful purpose. Rosson vs. Corson, 8 Taunton,

684.

For the purposes of the present case we must accordingly hold,

that the willful act of the master in loading the cotton on deck, after

full knowledge of the consequences of the act to his owner and the

freighters, was an act known to be contrary to a settled rule of law

and to his duty, and might well lead the jury to find that it was done

with that species of fraudulent intent which has been considered re

quisite by the court in this class of cases, and that it was not only a

wrongful act but was also wrongfully intended.

If these views are sound the goods were, while on deck, covered

by the policy. The result is precisely the same as though the follow

ing words had been written in the policy. " This policy shall attach

to — bales of cotton laden on deck," etc. That being so, when the

jettison took place the loss occurred by the perils of the sea, and the

insurers are of course liable. But if this were not so, and if the bar

ratry must be the direct cause of the loss, the same result would be

reached. The case is not at all like a loss occasioned remotely by

negligence and directly by a sea peril, where the proximate loss must

be regarded. Barratry is itself a sea peril, included in a general

description in a policy of marine risks or sea perils, in the absence of

any stipulation to the contrary. Parkhurst vs. Gloucester Mutual

Fishing Ins. Co., 100 Mass., 301. That peril in the present case did

not spend its force until all its consequences were reached, one of

which was the jettison, made necessary by the wrongful act insured

against. The barratry was accordingly the direct cause of, the loss.

The act of the supercargo in writing the letter, referred to already

in this opinion, cannot avail the defendants. It was not an act

within the scope of his authority, or that of the master. It cannot

be said in any proper sense that Mr. Street assented to the act of

loading the cotton on deck, since he strenuously objected to it, and

warned the master of its consequences in distinct and emphatic

terms. His subsequent advice to the master to address the letter

to the assured representative in England of the owner of the vessel,

can only be properly regarded as a well meant effort on his part to

mitigate, if possible, the effect of the master's wrong. -There is no

evidence 1o the contrary, and we cannot assume, in its absence, that

he intended to sanction an act wholly unwarranted by usage and so

highly detrimental both to the owner of the ship and of the cargo.

The act of the master and supercargo was plainly not binding on

the owner of the ship, as he cannot be supposed to have given either
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of them authority to do an act in violation of his own duty to the

owner of the cargo. This point was considered in Earl vs. Row-

croft, 8 East, 140. It was there argued that the captain united in him

self the two characters of master and supercargo, and that in the

character of captain he must be considered as obeying the directions

of his owners, given to himself as captain by himself in his character

of supercargo. The court said : " It is sufficient to state such an ar

gument to show that it can have no weight. The directions of the

owners as to the conduct of the voyage * * * * are to be looked for

in their instructions, which, coupled with their duty to their country

must, during every moment of the voyage, be considered as either

expressly or impliedly directing the captain to conduct the ship to

those places only where the trade might be carried on without vio-

lating the laws of the country." It is only necessary to substitute

for the expression " duty to their country," the words " duty to the

owner by the law of the country," to make the cases exactly parallel.

The defendants finally urge the ill consequences of a ruling that

the present act may be treated as barratry, and that by analogy all

cases of bad stowage must be regarded as barratry. This by no

means follows. As has already been said, we have no disposition to

hold that negligence, except in extreme cases, is barratry. See Grim

vs. Phoenix Ins. Co., 13 Johns., 451. It is Only necessary for the pur

poses of this case to hold that when a wrongful act is willfully done

by the master, with knowledge of its wrongfulness and of his breach

of duty, and it is injurious to the freighters and owners, it is error for

a judge at the Circuit to rule, as matter of law, that it is not barra

trous in its nature, and to withdraw the question of the master's in

tent from the jury.

The judgment of the court below should be reversed.

All concur.

Reynolds, C.

It is conceded by the learned dbunsel for the plaintiffs that mere

negligence is not barratry, and that negligence generally includes

every breach of duty not clearly intentional, and to constitute barratry

there must at least be made out an act of willful wrong or fraud done

by the master against the ship and goods, and after a careful examina

tion of the elementary works, and the best considered cases that have

been adjudged in tho courts of this country and England, I think that
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no act of the master of a vessel can be deemed barratry unless it pro

ceed from a criminal or fraudulent motive. 2 Arnold on Ins., 821, note

(h) ; McCulloch's Dictionary of Commerce and Navigation, title

"Barratry;" Cook va Com. Ins. Co., 11 J. R., 40-46 ; Am. Ins. Co.

vs. Bryan, 26 Wend., 578; 1 Phillips on Ins., sec. 1062, 1074 ; 2

Parsons' Maritime Law, 236, 246.

So far, we think, counsel in this case entirely agree upon the gene

ral principle of the law which must control our judgment, and the

only question is whether the court below properly disposed of it in

favor of the defendant as a question of law, or whether, as claimed by

the plaintiffs, the case should have been submitted to the jury upon

the whole evidence as a question of fact.

In determining this question it will be important to refer to some

adjudged cases in which certain acts and omissions of the master of a

vessel injurious to the vessel and its cargo have been held to amount

to the offense of barratry as a matter of law, or as tending to prove

it as a matter of fact. We think there can be no rational doubt but

that the crime or quasi crime of barratry may be insured against, not

only by the owners of the vessel but also by the owners of the cargo

Lord Mansfield, whose authority on all points connected with the

law of insurance is very great, appears at one time to have thought

that it would be well to exclude barratry entirely from policies, and to

cease " making the underwriter become the insurer of the conduct of

the captain, whom he does not appoint and cannot dismiss, to the

owners, who can do either." " But," adds a learned writer, " though

it were expedient to prevent the owners from making an insurance of

this sort, nothing can be more reasonable than that third parte,

who freight a ship or put goods on board, should be allowed to insure

against such a copious source of loss." McCulloch, supra. In Lawton

vs. Sun Mutual Ins. Co., 2 Cushing, 500, 511, 512, Chief Justice

Shaw, speaking for the Supreme Court of Massachusetts, says :

"But we think that they (the English and American authorities) all

agree substantially in holding that barratry consists in willful acts of

the master or mariners, done for some unlawful or fraudulent purpose,

contrary to their duty to the owners of the vessel. The act must be

willful, and not accidental or caused by negligence, unless the negli

gence be so gross as to amount to evidence of fraud. Patapsco Ina Co.

va Coulter, 3 Pet., (U. S.,) 222, 234. It has been held not to be

necessary that there should be fraud in the sense of an intention on

the part of the master to promote his own benefit at the expense of

the owners, but any willful act of known criminality, or of gross mal
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venation, operating to the prejudice of the owners, is in legal contem

plation barratry. Earle vb. Rowcroft, 8 East, 129 ; Heyman vs. Parish,

2 Campbell, 149. Every willful act on the part of the master, of

known illegality, every gross malversation in his office, or criminal

negligence, by whatever motive induced, whereby the owner is damni

fied, comes within the legal definition of barratry."

The case in which these observations were made was that of the

master of a whaling vessel, who, instead of cruising for whales, went

into the port of Tahiti, on one of Society Islands, whero the master

sold a part of the ship's apparel and supplies. The crew deserted and

the vessel in consequence became so far disabled as to bo unable to

pursue her voyage, and was taken possession of by the United States

consul at Tahiti, and sent to her owners to prevent a total loss. But

the question came before the court upon a report of the whole evi

dence given on the trial, and the question as to what acts constituted

barratry was open for consideration and judgment.

We are unable to assent to a remark in the opinion of the learned

chief justice of the common pleas, that the meaning of the word barra

try, from what has beeu said respecting it in comparatively recent

cases, "has become nearly as uncertain now as when the question

was first agitated in Westminster Hall, one hundred and fifty years

ago." We think the result of the more recent and best considered

cases give a reasonably accurate view of the law. The great difficulty

that seems in the first instance to have arisen, was whether a mere

act of negligence was barratry; and it is now not only well settled, but

in the present case conceded, that it is not. It must be some act jn a

degree willful or fraudulent—a reckless disregard of duty—palpable

violation of trust to the prejudice of the ship and cargo. The earliest

case in the English courts of common law relating to barratry is that of

Knight vs\ Cambridge, reported in Strange, 581 ; also in Modern Rep .

230, and 2 Ld. Raym., 1349. In that case it was held that the neglect

of the captain in not doing his duty by paying port duties before the

ship went out of port, was adjudged to be barratry as a matter of law,

(Vallego vs. Wheeler, Cowper, 143,) and I do not find that the correct

ness of this judgment was ever questioned in any subsequent case, al

though the definitions of barratry given in some of the reports of the

case have been largely questioned.

In the case of Moss vs. Byron, 6 T. R. , 379, the vessel was by the

charter-party to sail from the Bahama Islands directly to Liverpool.

The master took out letters of marque, but irregular in form. He

stopped an American vessel on the high seas, and robbed her. He
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then took a prize and sent her into Bermuda, where he libeled her in

his own and his owner's name. While in Bermuda a storm arose

and the vessel was lost, with the goods belonging to the charterers on

board, which were insured. The action was against the underwritere

to recover the loss, and they were held liable. Lord Kenyon and the

whole court said that the act of stopping and robbing the American

vessel was an act of barratry because it was contrary to his duty to

his owners. It was also held that the deviation was an act of barra

try which entitled the plaintiffs to recover.

This case was obviously very much criticised at the bar, as appears

from the report of Phyn vs. The Royal Exchange Assurance Com

pany, 7 T. R., 501. In the latter case it appeared that the vessel

was to sail from London to Jamaica, but was driven by unfriendly

currents out of her course. Upon recovering her reckoning «he

was found to be between the Grand Canaries and the island of

Teneriffe. In this location it was agreed that her course was south

west, instead of which the captain bore up for the island of Santa

Cruz, which lay northwest, and in sight about thirty miles distant, and

there came to anchor, as was supposed to get refreshments or in some

way for his own accommodation. In this condition an embargo was

laid upon the vessel by the Spanish government, and on the news of

the declaration of war between Spain and Great Britain, the vessel and

cargo were afterward condemned as a prize. The action was brought

to recover of the underwriters, either by reason of a loss by capture or

by barratry. Lord Kenyon, before whom the cause was tried at

Guildhall, in 1793, thought it could not be barratry without a fraudu

lent purpose in the captain at the time, and he left the questions to

the jury with that direction, who found that the captain's going to

Santa Cruz " was a deviation, and was either owing to ignorance or

'something else, but that it was not fraudulent," and found* a verdict

for the defendant. A new trial in that case was refused simply be

cause the jury had found the fact that the deviation was not fraudu

lent, and therefore there was no barratry, which, as Ashnrst, J., said,

had been negatived by the verdict of the jury that there was no fraud

in the case.

Mr. Justice Johnson, in the case of the Patapsco Ins. Co. vs. Coul

ter, 3 Peters, 222, 234, said : " Certainly a master of a vessel who sees

another in the act of scuttling or firing his ship, and will not rise

from his berth to prevent it, is, prima facie chargeable with barratry.

Although a mere misfeasance it is a breach of trust, a fault, an act

of infidelity to his owners. So, if in the height of a storm the cap
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tain and crew turn in without resorting to the nautical precautions

of lying to, and otherwise prepare her to overcome the peril, it will

be left to a jury to determine if such conduct be not barratrous."

These references serve to indicate the nature of some of the acts of

• the master of a vessel which have been or may be adjudged barra

trous, and it is apparent that to constitute the act of barratry, the act

of criminality or fraud need not necessarily be very gross in its char

acter ; but, as was said by Ch. J. Shaw, in Lawton vs. Sun Mutual

Ins. Co., supra, it is not " necessary that there should be fraud in the

sense of an intention on the part of the master to promote his own

benefit at the expense kof the owners ; but any willful act of known

criminality or of gross malversation operating to the prejudice of the

owner is, in legal contemplation, barratry." It seems to follow also,

that generally, unless the act of the master is of such a character

that the presumption of criminality arises from the act itself, the

question of motive and intent is for the jury, as in the case of a de

viation, which is barratrous or not, as the intent of the master is

found to have been evil or innocent. In our law it is now quite set

tled that most questions of mere negligence are for the consideration

of a jury, and where the result depends upon the question whether

any given act is fraudulent or criminal, or otherwise, the fact must

be determined by a jury, and to this rule there is scarcely any excep

tion.

It has been attempted to abolish all degrees of mere negligence,

but the effort in a practical sense' is idle, as would be an attempt by

the courts to abolish human stupidity or depravity. Where a case

depends upon mere negligence, in a high or low degree, the legal rule

may be applied without regard to degree, or stupidity, or neglect, but

no judge will fail to observe the real difference between some very

trivial fault and the very grossest inattention. It has often been de

cided that gross negligence, while not malafides per se, is yet evidence

of it. Lord Denman said, in Goodman vs. Harvey, (4 Adol. & Ell.,

870,) " the question I offered to submit to the jury was, whether the

plaintiff hail been guilty of gross negligence or not. I believe we are

all of opinion that gross negligence only would not be a sufficient

answer where a party has given consideration for the bill ; gross

negligence may be evidence of mala fides, but it is not the same

thing."

The cotton, to recover the value of which this action was brought,

was insured by the defendant on a voyage from Columbus, Georgia,
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via Charleston to Liverpool, among other things against the " barratry

of the master and mariners."

On or about the 3d of November, 1866, 125 of the 202 bales of

cotton covered by the policy of insurance were put on board the bark

Victoria, at Charleston for Liverpool, and previous to this time the '

master had given a clear bill of lading for the entire shipment. It is

agreed that this required that the cotton should be stowed tinder

deck, a fact which the master was not only bound to know but did

know. He, however, stowed 90 bales of the cotton on deck, and in

that condition sailed for Liverpool. In a violent storm at sea on the

passage, this cotton was thrown overboard to save the vessel, and

lost. I find it difficult to invent any excuse for the act of the

master in stowing the 90 bales of cotton on deck, under the circum

stances of this case. As it turned out, it was quite as disastrous to .

the interest of the plaintiffs as if he had scuttled and abandoned

his vessel and cargo at sea. He violated his duty and he knew it,

and was also admonished of the fact. It seems a little difficult to

distinguish the act from that of sailing without the payment of port

duties, save perhaps that in the latter case the act was illegal, and in

this, perhaps, the act was only a gross violation of duty.

The question whether any given act of the master of a vessel is

barratrous or not generally depends upon the intent with which the

act was done. Illegal acts are often committed without any intent to do

wrong, as by ignorance, mistake, or inadvertence, or other cause, not

having any semblance of criminality. Unless, therefore, it be held

that every illegal act of the master is, per se, an act of barratry, without

any regard to the intent, the circumstance that the act was illegal

does not appear greatly to distinguish it from any gross violation

of duty or fraudulent conduct to the prejudice of the ship or cargo.

I do not see that an insurance of the cotton on deck at all changes

the character of the wrongful act of stowage. If of any use, it

could only be for the benefit of the owners. The owners of the

cotton did not choose to rely upon the responsibility of the owners

for the misconduct of the master and mariners, and therefore secured

themselves by insurance on the cotton, and it was quite immaterial

to them whether the owners effected an insurance for their own pro

tection or not. No insurance of that character was effected, and the

efforts in that direction do not appear to be entirely satisfactory, and

if the question was at all important it was one for the jury, and the

question of the assent of any one assuming to represent the owners,

to the master's act of stowage, was obviously of the same character.
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It may be true that the cotton on deck was not, by reason of the im

proper stowage, covered by the policy against the sea perils insured

against, but it is equally true that if the wrongful stowage of the

cotton on deck was an act of barratry, it was insured against under

the barratry clause, or otherwise such a clause in a marine policy is

without sense or meaning. The question whether the act was bar

ratrous or not was one of fact, and I think in this case ought to have

been submitted to the jury. If, as is argued on the part of the de

fendant, the act of the master in stowing the 90 bales of cotton on

deck was to carry all the cargo and earn all the freight he could for

his owners, inasmuch as he knew he was violating his duty and taking

the hazard of uncommon perils, it rather tends to show his conduct

was not free from suspicion of its entire innocence.

It is argued that the proximate cause of the loss was the jettison of

the cotton to save the vessel, which was not barratry. There is no

thing tending to show that the jettison was an act of barratry, but

that is quite unimportant if, upon the evidence, a jury could properly

say that the stowage on deck was willful and fraudulent, for then it

was barratry and the proximate cause of the loss.

The case should have been submitted to the jury.

All concur.

COURT OF APPEALS OF NEW YORK.

NORMAN PITNEY, Respondent, \

tw. f

THE GLEN'S FALLS INSURANCE CO., \

Appellant.* J

The policy was originally made to cover the interest of P. only. Subsequently

the agent, on the representation of the insured that his son also had an in

terest in the subject matter, inserted the clause in the policy, " in case of loss,

if any, one half payable to George N. Pituey, as his interest may appear."

Held, that parol evidence is admissible to show what was the nature of George N.

• Argued Sept. 29th. 1874. Decided Jan. Term, 187S.

I
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Pitney's interest. The clause may be regarded as a new contract with the real

party in interest, for which there was sufficient consideration in the otherwise

equitable right of P. to a proportionate return of premium.

Held, that P., as assignee of George N. Pitney, may recover to the full extent of

his loss.

Held, that the complaint, setting forth the above clause, averring the interest of

George as owner, that all the policy conditions were fulfilled, that the policy

was assigned to P. for a valuable consideration, and that the company is justly

indebted to him, is a sufficient pleading.

Questions as to the meaning of particular words used in a special sense in a writ

ten instrument may be submitted as questions of construction to the jury.

Held, that P. may also be entitled to recover as trustee of George N. Pitney.

The plaintiff had other insurance on the same property, insuring his interest

without reference to joint ownership.

Held, that this was other insurance within the meaning of the policy clause- pro

hibiting the same.

A person authorized to accept risks, settle the terms of insurance, and issue and

y renew policies, must be regarded as the general agent of the company. His

power in a stock company is plenary as to the amount and nature of the risk,

[ the rate of premium, and generally as to the terms and conditions of the

contract.

Where such an agent acting for two companies, upon an application for insurance

in one company had the policies of the other, on the same subject matter,

handed to him at his own request, he must be presumed to have read them and

known their contents, and such knowledge will act as a waiver or estoppel

where the application was filled by the agent and the policy issued did not have

the existence of other insurauce indorsed as required.

A renewal is not "other insurauce," and where notice of other insurance was

given when the policy was issued, it need not be repeated when the policy is

renewed.

A verbal agreement to sell, payment to be made by crediting on an existing debt,

without any visible outward act in furtherance of the transaction, is not a

change of title which avoids the policy.

Judgment affirmed.

Appeal from a judgment of the General Term of the Supreme

Court, Third Department, affirming a judgment entered at the Cir

cuit, upon a verdict.

The action was brought against the defendant, a stock insurance

company, to recover upon a policy of insurance upon wooI. The de

fense was that certain warranties in the policy had not been com

plied with. It was also claimed that the ownership of the goods

insured had been parted with, so that the insured had no interest at

the time of the loss.

The defendant has its place of business at Glen's Falls, in War

ren County. On November 2d, 1866, it issued the policy in question

to " insure Norman Pitney against loss or damage by fire to the

amount of $1,200 on 2,400 pounds of wool in horse-shed on George

McKies' farm, Cambridge." The policy was issued by the defend



1875.] 767Pitney vs. Glen's FaUs Ins. Go.

ant's agent, one Bowen, living at Cambridge, who was supplied'by

the defendant with blank applications and with blank policies.

There was a clause in policy to the the following effect : " provided

that if any other insurance had been or should thereafter be made

on the property, and not consented to by the defendant in writing

on the policy, then the same shall be void."

The policy was granted upon an application of the insured, partly

written and partly printed, which was in terms made a part of the

contract and a warranty on the part of the insured.

In the application there was the following interrogatory : " Is the

property now insured ? " To this the answer was " No." Another

question was, " Have you the title to the premises ? " The answer

was, " The applicant owns the wool." To another interrogatory, " Is

there any other party interested in the property, or who claims any

title to or interest therein ? " there was no answer.

It appeared in evidence that this application was signed in blank

by Pitney, the plaintiff, and was afterward filled up by Bowen.

After the policy was issued to the plaintiff it was shown, under the

defendant's objection and exception, that he (plaintiff1 ) sent it back

to Bowen, the agent who issued it, to have it corrected. This was on

account of the fact that George N. Pitney, son of the plaintiff, owned

an undivided portion of the wool as tenant in common with the plain

tiff and others, amounting to about 1,050 pounds, and he (plaintiff)

had forgotten to have the son's name inserted. Bowen thereupon

inserted the following clause in the policy : " In case of loss, if any,

one half payable to George N. Pitney, as his interest may appear."

The policy as thus corrected was returned to the plaintiff.

The plaintiff had no wool which he owned alone. Ho had a share

of four different lots of wool, one quarter of 2,005 pounds ; one half

1,324 pounds ; one half of 1,065 pounds ; one half of 1,173 pounds.

His whole interest as calculated in pounds was about 2,282£.

There was evidence that the plaintiff had, at time of issuing the

defendant's policy, other insurance on wool in the same building,

without any mention in the policies of joint ownership. There were

two policies issued to him by the City Fire Insurance Company of

Hartford, Conn., amounting to $1,300. It was claimed by the de

fendant that these policies attached to the same property as was

covered by their own contract, and that it was a case of " other " in

surance within the meaning of the condition in its policy. One of

the Hartford policies was issued Oct. 13th, 1865, for $800, for a pe

riod of six months, and was renewed until April 13th, 1867, three
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days after the fire. The other was issued July 10th, 1866, for $500.

It was renewed after the policy now in question was issued, viz.,

January 10th, 1867, for six months. The insurance was then re

newed without the defendant's consent or knowledge, other than that

possessed by Bowen.

There was also evidence that at the time of the application to the

defendants for insurance, the plaintiff delivered to Bowen, at his re

quest, three policies, two in the City Fire Company and one in the

defendant's company ; the latter being issued through the agency of

one Bristol. Of this the policy in litigation was substantially a re

newal.

This was the only evidence to show that Bowen knew that the de

fendant had other insurance on the property. Bowen was the agent

of the City Fire Company to take applications, and had taken them

in the case of these policies, though he had no authority to and

did not issue the policies or the renewals. He requested the plaintiff

to leave these policies with him. At the same time the plaintiff did

not tell Bowen that the Hartford insurances were on the same prop

erty as that of the defendant, and Bowen testified that he did not

know it.

In March, 1867, and prior to the fire, an oral agreement was made

by the plaintiff with Francis L. Thayer, to the effect that Thayer

should purchase the plaintiff's wool at fifty-six cents a ponnd. The

price was not to be paid in money, but to be credited on a debt due

to Thayer from the plaintiff, larger in amount than the price of the

wool. The wool was to be weighed and sacked. This was not done,

nor was any receipt or other evidence of payment given by Thayer

to the plaintiff. It was claimed by the defendant that the result of

this transaction was to divest the plaintiff 's title. The plaintiff sup

posed that his title and interest passed to Thayer, and that he had no

interest at the time of the fire.

The wool in the building, with the exception of 1,090 pounds, was

burned on April 9th or 10th, 1867.

After the fire, and before the commencement of the action, George

N. Pitney assigned all his claim against the defendant to the plaintiff

At the close of the plaintiff 's case a motion was made for a non

suit. The motion was denied and the defendant excepted. The case

was submitted to the jury under a charge of the judge, to which

sundry exceptions were taken. These, as well as certain exceptions to

evidence are considered in the opinion.
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A verdict was found for the plaintiff for $969.44, with interest and

costs.

An appeal was taken to the General Term from the judgment en

tered on the verdict, as well as from an order denying a motion for a

new trial.

The judgment and order having been affirmed, the defendant; ap

peals to this court.

— Brown, for Appellant.

T. G. Sherman, for Respondent.

Dwight, J.

No question was made on the argument in this court as to the suf

ficiency of the preliminary proofs in this cause, nor was there any

claim of fraud. The questions in controversy between the parties were

narrowed down substantially to three :

1. Can the plaintiff recover as assignee or in behalf of his co-

tenant, George N. Pitney ?

2. Can he recover the insurance on his own individual interest, as

suming that he was owner at the time of the fire ?

3. Does the proof show that he was owner, or did he by his oral

contract transfer his interest in the subject matter of the insurance

to Thayer?

1. The policy, as originally drawn, was made to cover solely the

interest of Norman Pitney, the plaintiff. There appears at that time to

have been no intimation of joint ownership of the wool. Subsequently

an interview was had with Bowen, the defendant's agent, in which it

was stated to him that the plaintiff had forgotten to mention that

his son had an interest in the wool, and that his interest was to be

covered by the insurance. Bowen at first thought that it would be

necessary to make out a new policy. He finally determined to insert

the clause : " In case of loss, if any, fine half payable to George N.

Pitney, as his interest may appear." The policy, as corrected, then

read as follows, as far as the insuring clause is concerned : " By this

policy of insurance * * * * the Glen's Falls Insurance Company do

insure Norman Pitney, of Cambridge, against loss or damage by fire

to the amount of $1,200 on twenty-four hundred pounds of wool in

horse-shed on the George McKie farm, Cambridge. In case of loss,

if any, one half payable to George N. Pitney, as his interest may ap

pear."

The court at the trial admitted evidence, under objection of the
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defendant, to show that George N. Pitney was tenant in common, and

that the intent of the parties was to have that interest insured. It

was claimed that such parol proof was inadmissible as affecting a

written instrument.

The defendant in this contention overlooks the words, " as his in

terest may appear." If the words had simply stood " in case of loss,

if any, one half payable to George N. Pitney," the meaning would

apparently have been that the insurance was made solely on Norman

Pitney's property, and that one half of the loss was to be paid over to

the plaintiff's nominee instead of to himself. But when the words

" as his interest may appear," are added, something more seems to be

intended. The language, though informal, points to an ownership

in the wool of some kind. What interest is intended is not specified.

The entire clause must be construed, and parol evidence is admissible

to place the court in the situation of the parties, so as to be able to

ascertain what interest George Pitney had, and then what interest be

longing to him was intended to be covered by the policy.

It will readily be conceded that there are authorities to the effect

that if one joint owner insures for himself and his co-owner, without

mentioning the latter's name, and without any knowledge of him on

the part of the insurers, no action will lie in that person's favor.

Dumas vs. Jones, 4 Mass., 647. In that case no representation was

made to the underwriter by the insured, that he had a partner. The

contract being made with the insured, and apparently on his sole ac

count, it was held that it was not competent for him to recover on

the policy beyond the value of his own interest. This case went

upon the ground, which it is unnecessary to impugn, that the insured

had a right to know for whom as well as with whom he contracts, his

calculations depending not unfrequently on a knowledge of the

character of those whom he undertakes to indemnify.

The reason of this case does not apply if there be anything on the

face of the policy to indicate that a party has an interest in the sub

ject matter of the insurance. If the words thus employed be am-

biguobs, or if the designation be so imperfect that it cannot be un

derstood standing alone, extrinsic evidence may bo resorted to in or

der to ascertain the meaning. Those persons are deemed to be in

cluded in the policy who were in the minds of the parties when the

contract was made. Clinton vs. Hope Ins. Co., 45 N. Y., 454. Aft

S. C, 51 Barb., 647.

It is said by Denio, J., in Bidwell vs. Northwestern Co. , 19 N. Y. ,

182, " that there is much greater latitude in applying a policy of in
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surance to the interest intended to be covered by it, than in other

written contracts i and in general if it is said to be on account of a

person as agent, or for whom it may concern, the party who really

procures the insurance, and whose property it was intended to cover,

may be shown." (Citing Arnould on Insurance, note 25.) See also

1 Phillips on Ins., 163 ; Colpoys vs. Colpoys, 5 Jacobs, 451 ; Burrows

vs. Turner, 24 Wend., 277 ; Newsom vs. Douglas, 7 H. & Johns., 41 7.

It was conceded by all parties in Turner vs. Burrows, 5 Wend.,

541, that if the insurance had been in truth in joint account, and the

policy had been " on account of whom it may concern," the fact might

have been shown by collateral proof, and the policy then have the ef

fect intended by the joint owners and understood by the insurer.

The rule is clearly laid down in the case of Sunderland Marine Ins.

Co. vs. Kearney, 16 Ad. & Ell., N-. S... 925. The court there held

that though there was no precise description in the policy, yet the

insurers in point of law covenanted to pay the persons interested in

the subject matter and for whom the policy was effected, and that the

true party in interest could be ascertained by extrinsic evidence under

the rule, id certvm est quod reddi potest.

The case of Bidwell vs. Northwestern Co., 19 N. Y., 179, is not op

posed to these views. The rule already considered was recognized,

but there was no extrinsic evidence to be applied. In the same case,

24 N. Y., 302, extrinsic evidence was admissible in accordance with

the remarks of Denio, J., cited supra. Grosvenor vs. Atlantic Fire

Ins. Co., 17 N. Y., 391, also turned on an express clause in the policy

without any extrinsic evidence. The policy named the owner of

goods as the person insured, and made the loss, if any, payable to

the mortgagee. It was held that the contract was with the owner

alone, and that the mortgagee was a mere nominee to receive the

money. This case is no authority for the one at bar, where the ad

ditional words, " as interest may appear," are found, and extrinsic evi

dence was- introduced to show the interest intended to be insured.

In Mnssey vs. Atlas Mutual Ins. Co., 14 N. Y., 79, the policy Vas

issued to Mussey on account of himself and others, as their " interest

may appear." It was held that it covered those by whose direction

it was effected and for whose benefit it was intended to be made. Pp.

83-4. Assuming that the evidence was admissible, it was abundant

to show the intent of the parties to insure the interest of George N.

Pitney.

The application had been signed in blank and was filled out by

Boweu in the plaintiff's absence. When Norman Pitney went for
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the policy he saw that it did not cover that of his son George, and

then told him that part of it belonged to him. Bowen suggested

that he could buy his son's wool. He made an effort to do so, but

failed. He then sent the policy back by Harvey Bench, his son-in-

law, to Bowen to have the necessary alteration made. Bench testified

that he handed the policy to Bowen and stated to him that Norman

and George N. Pitney requested him (Bench) to take the policy to

Bowen, and to state that they wanted to have the policy so fixed that

George's interest would be insured. Bowen at first thought that he

would have to send it to the office, but finally said that he could fix

it, and inserted the clause already quoted from the policy. The

testimony also showed that George's interest was that of a tenant

in common with his father, and its amount and value were fully

proved.

In the subsequent portions of the opinion it will appear that Bowen

was a general agent of the defendant, and had sufficient authority to

make the alteration under consideration. The clause may be re

garded as a new contract with the real party in interest. Solutes va

Rutgers Fire Ins. Co., 4 Abb., Ct. Appeals Dec.; S. C, 3 Keys, 416 ;

opinion of Grover, J. There was sufficient consideration for this

agreement, as had it not been made the plaintiff would have had an

equitable right to a return of a proportionate part of the premium,

as he would not have had sufficient interest for all the policies to act

upon, and the over-payment would be regarded. as a mere mistake

in the haste of transacting the business.

On these grounds the plaintiff, as assignee of George N. Pitney,

may recover to the full extent of his loss, there being no other insur

ance on his interest. His cause of action and the assignment of the

same were sufficiently set forth in the complaint. That commences

by stating that for another and further cause of action against the

defendant, under and by virtue of the policy of insurance, which was

annexed and referred to, there is a clause in the following.words, etc.

The clause in question is set out. It is then averred that George

had an interest in the property as owner to a specified amount ; that

it was destroyed by fire ; that all the conditions of the policy were

fulfilled, including notice and preliminary proof of loss ; that the po

licy was assigned to the plaintiff for a valuable consideration, and

that the defendant is justly indebted to the plaintiff, as such assignee,

in a specified sum. This pleading is sufficient under § 162 oi the

Code, which allows a party to set forth a copy of the instrument under

which he claims, and to specify the amount due.
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The objection to a passage in the charge of the judge to the jury,

on this branch of the case, is not well founded. He said : " TakiDg

the words of the contract alone, independent of surrounding circum

stances, the fair and legitimate construction of the language of the

contract would be, not that George Pitney was insured for his own

property, but he would receive a portion of the money going to Nor

man Pitney, according to any interest that George Pitney may have

in the property." This sentence was not objected to by the defendant,

as it was more favorable to him than he had any reasonable ground

to expect. The judge added, " But in giving construction to this in

strument it is proper for you to look at the surrounding circumstances

for the purpose of seeing what the parties intended, and if the de

fendant intended to contract that George Pitney's interest in the

wool, together with the interest of the plaintiff in it, should be in

sured, and if the circumstances surrounding the transaction satisfy

you that that was the intention, you will have the right to say so, and

to give such construction as those circumstances require.

This part of the charge was objected to as leaving a question of

construction of a written instrument to the jury when it should have

been disposed of by the judge. This passage must be read in con

nection with other parts of the charge, where he stated that he

charged, as matter of law, that if from the surrounding circumstances

they believed that it was the intention of the parties that the con

tract should be read as an insurance of both Norman and George

Pitney's interest in the wool, they had a right to say so and the

plaintiff could recover. Taking the whole subject together, the judge,

when he said that the jury could give " such construction as the cir-

• cumstances might require," only meant that they could give such con

struction to the circumstances as they thought proper, as modifying

the legal construction of the instrument which they must take from

him, independent of those circumstances. It was one of those fre

quent instances of unguarded use of language to which every judge

is subject in the haste and excitement of a trial at Circuit, and to

which attention should be called specifically, by counsel pointing out

the precise bearing of the objectionable matter, in order to found an

exception upon it. Instead of that the defendant simply excepted

" to so much of the charge as stated that if the jury were satisfied

from surrounding circumstances and*the words of the contract, the

meaning of which the judge had already laid down to the jury inde

pendent of those circumstances, that it was the intention of George

Pitney and the defendant to insure George's interest, then they may
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find that fact." The defendant's counsel claiming that no question

of construction could be submitted to the jury.

This last proposition of the counsel was much too large. It is well

settled that questions as to the meaning of particular words used in

a special sense, in a written instrument, are for the jury,

The judge might well refuse to follow the counsel upon a state

ment so broad and unqualified. It is not true that no question of

construction can be submitted to a jury.

This subject may also be considered from another point of view.

Assume that by force of the policy, taken as a whole, the contract

of the company to insure George Pitney is made, not with him but

with Norman Pitney in his behalf, and that it was so understood by

the parties ; Norman Pitney is then but an agent for an unnamed

though known principal to the extent of George Pitney's interest.

Norman Pitney then becomes trustee of an "express trust," under

§ 113 of the Code, as being one " with whom a contract is made for

the benefit of another." Considerant vs. Brisbane, 22 N. Y., 389.

Bayley, J., in Sargent vs. Morris, 3 Barn. & Aid., 280, says, " An ac

tion on an insurance policy may be brought either in the name of the

party by whom or for whom it is made." The same ruling is made

in Somes vs. Equitable Ins. Co., 12 Gray, 532 ; Williams vs. Ocean

Ins. Co., 2 Mete., 306 ; 2 Phill. on Ins., 1958. The defendant is thus

placed in this dilemma : If the contract was made with George Pit

ney, the plaintiff may sue as assignee ; if made with Norman Pitney

in behalf of George, the action may still be brought by the plaintiff,

Norman. The present complaint would suffice for that purpose, the

allegations as to assignment being rejected as surplusage, and all the

necessary facts being before the court. The evidence on the subject'

of George Pitney's interest would in that view be legitimate, as the

plaintiff would recover as matter of law on the very terms of the

contract, as acting for his principal with the knowledge of the in

surer.

From every point of view the claim of Norman Pitney, whether as

assignee or trustee of George Pitney, is to be sustained.

2. The next question is as to the effect of that clause in the policy

which provides that if any other insurance had been or should there

after be made on the property,«and not consented to in writing on the

policy, then the same should be void.

The plaintiff claimed on the argument that this clause is not appli

cable to the case. He insisted that the interest insured in the Hart



1875.] 775Pitney vs. Glen's FaUs Ins. Co.

ford companies was not the same interest as that insured by the de

fendant. The ground was, that the one simply insured the plaintiff's

interest without any reference to joint ownership, while the other ap

plied to undivided property.

I do not think that this view is sustainable. All the interest which

the plaintiff had for the Hartford insurance to affect was an undivid

ed interest, so that as a matter of fact each policy attached itself to the

same subject matter. A clause prohibiting double or over insurance

means nothing else than the interest of the insured, whatever that

may be. Springfield F. and M. Ins. Co. vs. Allen, 43 N. Y., 396; 2 Phil,

on Ins., 1250. But here the interest of the plaintiff under the two

sets of policies was the same. All of the wool in the building owned

by the plaintiff was held by him in undivided shares. It is impossi

ble by any juggle of words to make his separate undivided interest

different from the joint interest to which, so far as the plaintiff is con

cerned, he and his associate are entitled.

This point was directly involved in Mussey vs. Atlas Mutual Ins. Co.,

14 N. Y., 84. Mussey and Reid were joint owners. The court said :

" If the policy in suit was on Mussey's interest, and the two first men

tioned policies were upon the interests of Mussey and Reid, a case of

double insurance exists. Mussey's interest is twice insured, and if both

policies could stand and bo enforced according to their tenor, and

unaffected by the special stipulations in respect to double and

over-insurance, he would be entitled to double compensation." The

same principle under a somewhat different state of facts was ap

plied in Ogden vs. East River Insurance Company, 50 N. Y., 389,

[2 Insurance Law Journal, 134.] In that case a specific parcel

of property was insured by a policy containing a clause as to other

insurance, and the same property was covered by another policy, which

also included other parcels, all being insured for an entire sum. It

was held that this was " other " insurance, and the case of Howard

Insurance Company vs. Scribner, 5 Hill, 298, to the contrary was there

overruled.

As tho Hartford policies and the defendant's insurance thus cover

the same " property " so far as the plaintiff is concerned, the condi

tion in the policy is applicable, and it is void unless there is some

thing in the attendant circumstances to prevent the application of the

rule. It is clear that the consent of the company was not given in

writing on the policy. The question to be considered is whether

such consent was waived, or whether the defendant is estopped from

setting up noncompliance with the condition.
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It will be observed that the agency of Bowen in the present case

was very broad. He was supplied by the defendant with blank ap

plications and blank policies. He effected insurances and returned

them to the company. At the time this contract was made, Novem

ber 2, 1866, he issued policies, including that in litigation. In this

case the plaintiff signed a blank application which Bowen filled up,

then issued him a policy on the same or a subsequent day, and then

transmitted the application to the company as an accepted applica

tion. At the time of the application the plaintiff delivered to Bowen,

according to a prior request from that person, the Hartford policies

as well as the one of which the policy in litigation was substantially a

renewal. The Hartford policies had been previously issued by Bow

en. The judge on this state of facts refused to nonsuit the plaintiff,

holding that if notice was given to Bowen of the former insurance

that was sufficient, even though the required entry upon the policy

was not made, and that Bowen was such an agent as to have the same

power of waiver as if he were president or other authorized officer of

the company, and that the whole matter must go to the jury. The

charge maintianed substantially the same ground, and the defen

dant excepted to so much of it as instructed the jury that if they be

lieved notice of the Hartford policies was given to Bowen at the time

of the application the plaintiff could recover. There was also a re

quest to find a verdict for the defendant on these causes of action.

This state of facts fairly presents an inquiry as to the power of such

an agent as Bowen.

It will be observed that the defendant is a stock company, in which,

according to some authorities, the agents are to be construed to have

larger powers than those which appertain to mutual companies.

Some of the defendant's authorities, cited from the reports of Massa

chusetts and other States, are to be explained by this distinction, be

ing special cases involving the powers of agents of mutual companies

in which exceptionally strict rules of construction were followed.

See Brewer vs. Chelsea Mutual Fire Ins. Co., 14 Gray, 208.

It is clear that a person authorized to accept risks, to agree ulK>n and

settle the terms of insurance, and to carry them into effect by issuing

and renewing policies, must be regarded as the general agent of the

company. Post vs. Etna Insurance Company, 43 Barb., 351. The

possession of blank policies and renewal receipts signed by the presi

dent and secretary is evidence of a general agency. Carroll vs. Char

ter Oak Insurance Company, 40 ib., 292.
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The power of such an agent of a stock company is plenary as to

the amount and nature of the risk, the rate of premium, and general

ly as to the terms and conditions of the contract, and he may make

such memoranda and indorsements modifying the general provisions

of the policy, and even inconsistent therewith, as in his discretion

seems proper, before the policy is delivered and accepted, and in some

cases even afterward. May on Insurance, § 129. He may also insert,

by memorandum or indorsement, a description of the property in

sured inconsistent with the description of the same contained in the

application, and such change will be effectual to protect the insured,

although the policy itself provides that all the conditions named in

the application are to be fully complied with, and that the application

shall be a part of the policy, and a warranty on the part of the in

sured. May on Insurance, § 129; Gloucester Manuf. Co. vs. Howard

Fire Ins. Co., 5 Gray, 498.

In the case at bar, Bowen was agent both for the Hartford com

pany and the defendant. When the Hartford policies were handed

to him, at his own request, he must have known what the object was,

and had full opportunities to acquire information by reading the poli

cies. He was clearly put upon inquiry to know their relation to the

subject in hand. The plain presumption is, that he read the policies

and acquired full information of their existence and contents. The

notice thus supplied to him was, on general principles of the law of

agency, notice to the defendant. It must be assumed, accordingly,

that owing to his general agency the defendant knew that there was

other insurance on the property, and with that knowledge made no

statement of the fact on the policy. This act may be called a waiver,

or moy be treated as an estoppel.

The case of Van Bories vs. United Insurance Company, 8 Bush,

(Ky. ) 133, is very near to that under discussion. In that case, Shea

and O'Connell obtained from the insurance company defendant a

policy upon merchandise and fixtures. On the following day they

obtained further insurance in Kenton Insurance Company. Both

policies were issued by one George T. Moore, who was a general

agent for both companies. The policy of the first named company

provided that any subsequent insurance should be made known and

indorsed in writing. Consent was not indorsed, and no actual notice,

as far as appeared, given by Moore, living iu.Louisville, to the defend

ant, doing business in Covington.

The court said that it could not be claimed that the defendant
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company did not have notice. Both policies were issued by the same

person, who was general agent. If Moore did not notify the defendant

that was a fault of an agent toward his principal, and did not exon

erate the insurer. It was further held that the failure to take the steps

requisite by the policy did not in any event make the policy absolute

ly void. At most it only makes it voidable, so that the insurer in

that view had an election either to cancel the policy or to retain the

premium. This election should have been exercised within a reason

able time after notice. It had notice from the moment the general

agent issued the policy, and by retaining the premium has become

estopped or has waived any right which it may have had to cancel

the policy.

This case is supported by Horwitz vs. Equitable Insurance Com

pany, 40 Miss., 557 ; Hubbard vs. Hartford Fire Insurance Com

pany, 33 Iowa, 325, [1 Ins. Law Jour., 178;] Conch vs. City Fire

Insurance Company, 37 Conn., 248; Peckren vs. Phoenix Insurance

Company, 6 Lansing, 411; Carroll vs. Charter Oak Ins. Co., 10 Abb.,

N. S., 166. In all of these cases it is maintained that these condi

tions concerning other insurance if broken made the policy at most

only voidable, and that there may be a waiver by parol of a condition

requiring writing.

The effect of the agent of the company filling up a blank applica

tion has been already considered by this court in Rowley vs. The

Empire Insurance Company, 36 N. ¥., 550. It was there held that

an agent authorized to take applications for insurance should be

deemed to be acting within the scope of his authority when he fills

up the blank application for an insurance, and if by his fault or negli

gence it contains a material misstatement, not authorized by the in

structions of the party who signs it, the wrong should be imputed to

the company and not to the assured. This is a direct authority for

the disposition of the case at bar, the only difference between the

cases, so far as that branch of it which relates to the blank application

is concerned, being that in the one there is a case of negligent omis

sion to state a fact of which Bowen had notice, and in the other there

was a positive misstatement. This distinction does not affect the

principle. See also Plumb vs. Cattaraugus County Mutual Insurance

Company, 18 N. ¥., 392. .

There is a number of authorities, some of which are cited by the

defendant, which take a different view of the subject under discussion

from that which has been maintained herein. Some of them are
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cases iu which statute law required "other" insurance to be indorsed

in writing on the policy, and the courts considered that they had no

power to dispense with a statute requirement. Others depend upon

special rules applied to mutual as distinguished from stock compa

nies ; others still are from States that aro known to adhere to con

structions of peculiar security: e. g., Massachusetts and Rhode Island.

May on Insurance, § 145.

The weight of opinion is now throughout the country with these

later New York cases and the results of this opinion. The very re

cent writer just quoted, Mr. May, sums up all the cases as follows,

and his generalization after a careful examination of the authorities

is believed to.be accurate: " In many policies the notice of other in

surance is required to be in writing and indorsed on the policy, and

it has formerly been frequently held to be essential that these par

ticulars should be literally complied with, and that verbal notice, or

anything short of the notice and the formalities subsequent thereto,

required by the condition, would subject the delinquent to forfeiture.

Thus where the insured, after procuring subsequent insurauce, gave a

memorandum of it to the agent of the company which issued the prior

policy, to be entered on the records, the policy not being at hand, the

agent saying that such entry would answer every purpose, and the agent

afterward told the insured that he had made the entry, it was held

that the condition was violated," (citing many cases.) "But," he adds,

" the courts have become more liberal in favor* of tho assured in their

construction of this sort of stipulation in policies of insurance. While,

as we have seen, the old rule required the consent to be in writing and

indorsed on the policy, it is the decided tendency of the modern cases

to hold that if the notice be duly given to the company or its agent

of the additional insurance, and no objection is made, the company

will be estopped from insisting on a forfeiture of the policy because

their consent thereto was not indorsed as literally required by the

stipulation, and where both policies are negotiated through the same

person, who is agent for both companies, his knowledge is the knowl

edge of each company." May on Insurance, § 369, 370.

Other sections of this work show that by the term " agent " in this

statement is meant "general agent." §118,154. These authorities

aro sustained by this text-writer, by a large array of very recent de

cisions, some of which have already been noticed iu this discussion.

It has been plausibly objected that the view of tho subject herein

taken is that it is opposed to the rule that parol evidence is inadmis

sible to affect a written instrument. The objection however proceeds
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upon a misconception of the effect of that rule. That is but a canon

of construction applied to ascertain the meaning of an instrument

conceded to be valid. This has no bearing upon the point now un

der discussion. That concerns the validity or existence of an instal

ment.

The defendant urges that there is n condition precedent in the in

strument, which, by reason of non-performance, makes the contract

utterly void. The plaintiff says, in substance, " That I admit ; bnt it

has been dispensed with, and the instrument is valid!" The question

is accordingly not one of construction, but of validity. Nothing is

better settled than that the existence of a written instrument may be

established or overturned by parol evidence. There is jio question of

construction in snch a case. It is a preliminary one whether there

is any contract to interpret or construe. It is of the nature of a con

dition precedent to be subject to waiver, and that may be in general

• either oral or written. When the waiver is established the contract

takes effect free from the condition.

The result is that as Bowen was a general agent to issue policies, and

was authorized to fill up blank applications, any omission to follow

the company's rules is imputable to his neglect and is not the fault of

the plaintiff. The company had constructive knowledge of the prior

insurance through express or implied notice to Bowen, and are now

under all the circumstances, estopped from making any claim that

the policy is void by reason of the non-observance of the requisite

conditions. The defendant further insists that if this be all true, it

is inapplicable to the renewal of the Hartford policies. One of tbese

(for $500) was renewed after the policy in suit was issued, viz., Jan

uary 10th, 1867. Bowen was not the agent at this time, and it is

claimed that the plaintiff was bound to give nofice of this renewal

under the clause in the defendant's policy. It is urged that the re

newal is a new contract.

This position is untenable. A renewal is in one sense a new con

tract, but it is not " other " insurance, within the meaning of the po

licy. It is but a continuation of an existing insurance. It would be

in the highest degree inconvenient to hold that notice must be given

on every renewal to other insurers, on the theory that it was a new

insurance. If the notice of the original insurance is properly given,

it must be held to continue through all true renewals of it. This po

sition agrees with the views of this court in Brown vs. Cattaraugus

Co. Mut. Ins. Co., 18 N. Y., 391. It is there held that the taking of

a policy of insurance in renewal of the prior insurance mentioned in
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the application for another policy, is not within the terms or spirit

of the provision in the latter policy, requiring notice in case of mak

ing other insurance. This doctrine is deemed to be perfectly sound,

and is re -affirmed in this case.

3. The defendant's claim that the title to the wool had been changed

by the oral sale to Thayer is unfounded. At most it could only affect

that portion of the wool which plaintiff owned prior to the fire, and

not that to which he had title as assignee of George Pitney. The

evidence showed that the whole transaction of sale rested in words.

Thayer orally agreed to give the plaintiff fifty-six cents for the wool,

which was to be weighed, sacked, and delivered at a specified place,

and the unwashed wool was to be shrunk. Payment was to be made

by crediting the amount of the sale on an existing debt. No visible

outward act was done in furtherance of this transaction. It is true

that the plaintiff and Thayer owned the property to a certain extent

in common, though this was not the case as to all the lots of wool.

Even if it was so held, it was still necessary that some act should be

done to comply with the statute of frauds. Per Cowen, J., in Archer

vs. Yeh, 5 Hill, 295 ; Shindler vs. Houston, 1 N. Y., 261. The au

thorities are so fully collateral in the case last cited, that it would be

a waste of time to refer to them. The eminently sound doctrine is

there affirmed that there must be, to comply with the statute of

frauds, something over and above what would be sufficient to make

the bargain valid at common law. There must be some overt act

done subsequent to the sale, unequivocally indicating the intention

of the parties. Per Gardiner, J., p. 265 ; Shindler vs. Houston, supra.

Reference may be made to the following cases, as applying this

principle to cases resembling that at ba,r. Mattice vs. Allen, 3 Abb.,

Ct. App. Dec., 248 ; S. C, 3-Keyes, 492 ; Clark vs. Tucker, 2 Sandf.,

157 ; S. P. Ely vs. Ormsby, 12 Barb., 570 ; Walrath vs. Richie, 5

Laws., 362; Teed vs. Teed, 44 Barb., 96 ; Brabine vs. Hyde, 32 N. Y.,

519, revg. 30 Barb., 265.

The case last cited is quite in point. The price of the goods sold

was there to be applied in payment of an existing debt, but no re

ceipt or other evidence of payment was given to the seller. As in the

present case, all that passed between the parties was mere words.

The court held that the payment or discharge must be consummated at

the time so as to bind both parties by their acts rather than by mere

words. In that case there was an entry of payment (corresponding

to the price of the goods) made on the books of the buyer (the
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creditor) though that was not communicated to the seller (or debtor).

The court held that this was not sufficient to take the case out of the

statute.

There was no evidence of delivery in the case at bar, in accord

ance with the terms of the contract, and no writing. To establish

the sale, reliance must be had solely on the proposed payment, and

that, as has been shown, was not sufficient. It is immaterial that the

plaintiff supposed that the title was in Thayer. That was a mere

mistake of law, having no influence on the rights of the parties. It

is claimed that this supposition on his part may have diminished

his watchfulness and lulled to sleep his vigilance, and that the act

thus tended to " increase the risk," under a clause in the policy re

lating to that subject. This argument is, however, remote and specu

lative, and has no practical bearing upon the case. If these views

are correct, it is unnecessary to consider in detail any exceptions to

the charge of the judge bearing upon this branch of the cause.

The whole case was disposed of rightly in the court below, and the

judgment should be affirmed.

Dwight, C, reads for affirmance ; Gray and Reynolds, CC, con

cur ; Lott, Ch. C, and Earl, C, dissent.

Judgment affirmed, with costs.

COMMISSION OF APPEALS OF NEW YORK.

ISIDORE PECHNER, Respondent,

vs.

PHCENIX INSURANCE COMPANY,

Appellant. *

A petition for removal to the United States court simply alleged that the defend

ant was a citizen of Connecticut and the plaintiff a citizen of New York, but

did not assert that at the time of commencing the action thoy were citizt-ns of

the respective States.

* Argued Jan. 7th. 1875. Decided M»y Term, 187S.
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Held, that there mast be an allegation of citizenship at the time of commencing

the action, and the averment is therefore fatally defective.

The policy provided that it should be yoid in case of other insurance without

written consent indorsed.

Held, that an agent having power to indorse consent could, by express words or

implication, give oral consent that would be a valid waiver of the required con

dition.

Held, that the power of a general agent to receive notice of other insurance, to in

dorse consent, and issue policies, includes the power to waive strict com

pliance with the terms of the contract.

Judgment affirmed.

Appeal from an order made at the General Term of the Supreme

Court, Third Department, denying a new trial, and ordering judgment

for the plaintiff upon a verdict.

The action was brought to recover the amount of a policy of in

surance for $2,000, issued to D. Straus & Co., on a stock of goods and

merchandise at Elmira, and assigned by them, with the defendant's

consent, to the plaintiff, who was the owner of such goods when the

loss occurred.

The defendant is a corporation created and doing business under

the laws of the State of Connecticut, but having an office and trans

acting business at the city of Elmira, in this State.

The original complaint in the action was verified by the plaintiff

May 21st, 1867, and served June 1st. The verification was made in

Chemung County, and stated that the plaintiff was " of said county."

An amended complaint was verified June 5th, 1869.

In June, 1867, the defendant filed a petition with the court, praying

for a removal of the cause from the Supreme Court to the Circuit

Court of the United States ; that the " petitioner is a citizen of the

State of Connecticut, and that Pechner, the plaintiff, is, as the peti

tioner is informed and believes, a citizen of the State of New York."

The petition was accompanied with the usual bond and approval.

The petition was denied, and the order affirmed at General Term.

The defendant answered the amended complaint on June 21st,

1869, setting up that there was a clause in its policy providing that

if the assured should have, or should thereafter make any other in

surance on the property thereby insured, or any part thereof, without

the consent of the defendant written thereon, the policy should be

void. It was then averred that, notwithstanding the said provision,

and in violation thereof, the insured, after the issuing of the policy,

procured other insurance, in designated companies, to the amount of

$5,500, without notice to the defendant and without its consent being
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written on the policy, except that by an indorsement thereon it had

consented to other insurance to the amount of $2,000, and no more.

At the trial the plaintiff offered evidence, under exception, which

it was claimed tended to prove a waiver of the condition above set

forth concerning other insurance. The facts bearing upon this point

are sufficiently stated in the opinion, as well as upon exceptions to the

judge's charge to the jury.

A verdict having been rendered for the plaintiff, and the excep

tions having been brought on for argument at General Term, a mo

tion for new trial was denied and judgment ordered for the plaintiff

on the verdict, with costs. The defendant thereupon appealed to this

court.

James Brock Perkins, for Appellant.

S. B. Tomlinson, for Respondent.

Dwioht, C.

The petition for the removal of this cause to the United States

court was properly denied. It simply alleged that when the petition

was filed, (June 15th, 1867,) the defendant is a citizen of Connecti

cut, and the plaintiff (as the defendant is informed and believes) is

a citizen of the State of New York. It is not asserted that at the

time of the commencement of the action the parties were citizens of

the respective States named. Such a statement is fatally defective.

Holden vs. Putnam Fire Ins. Co., 46 N. Y., 1. In that case the only

proof of the citizenship of the plaintiff made upon the application

for removal was found in the petition of the defendant, made and

verified April 5th, 1867, and which recited that the action was com

menced March 25th, 1867. After stating the nature of the action,

and that the defendant is a citizen of Connecticut, it proceeded as fol

lows : " Delos L. Holden, the plaintiff in said action, is a citizen of

the State of New York." The Court of Appeals said that this was

simply an averment that when the petition was drawn the plaintiff

was a citizen of this State, but that no legal presumption arose from

that fact, that he was a citizen at the time of the commencement of

the action. The rights of the parties, under the law of Congress pro

viding for removal of causes into the Federal courts, are governed by

the facts existing when the action was commenced, and a subsequent

change of residence or citizenship does not confer or defeat a right

to proceed under it. Clark vs. Matthewson, 12 Peters, 164 ; Mol-

lan vs. Torrance, 9 Wheat., 537. Accordingly, in the present case, as
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far as the statements in the petition are concerned, the court below

properly denied the application for removal. People vs. Chicago, 34

El., 356 ; Savings Bank vs. Burton, 2 Mete, (Ky.,) 242.

The defendant, however, claims that this case is taken out of the

operation of the rule in Holden vs. Putnam Fire Ins. Co., by the fact

that there was in the verification of the plaintiff's original complaint

the caption " Chemung County," and that the plaintiff stated that

he was " of said county." His argument is, that the petition and

complaint are to be read together, and if so, that the words " of said

county " are equivalent to an assertion of residence at the time of the

commencement of the action, and that] residence is prima facie evi

dence of citizenship.

This argument cannot be sustained. It is not necessary to inquire

whether, under the circumstances, the allegations in the petition can

be connected in the way suggested with the complaint. There was

no evidence that the complaint was before the court, or that it was

even on file. Assuming, for the sake of the argument, that its state

ments and verification could be read with the petition, it cannot

fairly be claimed that the words " Chemung County, SS. , Isidore

Pechner, of said county," are a sufficient allegation of the citizenship

of Pechner to oust the jurisdiction of the State court. It is clear

beyond dispute that the State court had jurisdiction over the parties

and the subject matter until the terms of the 12th section of the

United States judiciary act of 1789 were complied with. This juris

diction is not to be subverted until clear proof is made that the act

of Congress has been complied with. This is all the more so since it

has been determined that if the proper proof is made, the further

proceedings before the State court are coram non judice, wholly with

out jurisdiction, and void. Stevens vs. Phoenix Ins. Co., 41 N. Y.,

149.

The words on which the defendant relies are perfectly consistent

with the fact that the plaintiff was, when he made his verification, a

resident alien, has since become naturalized, and at the time of filing

the petition was a citizen. It is expressly held in Parker vs. Over

man, 18 How., U. S., 137, that an averment of residence in the peti

tion is not enough. There must be an allegation that the party was

a citizen when the action was brought. If the statement on which

the defendant relies had been incorporated in the petition itself, to

the effect " that when the complaint was filed the plaintiff was ' of

Chemung County,' and that he is (now) a citizen of the State," etc.,

it would have been plainly insufficient on the rulings in the cases of
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Holden vs. Putnam Fire Ins. Co. and Parker vs. Overman. Of

course it does not improve his case that the one statement was in

the petition and the other in the verification of the complaint.

The main question in the cause is, whether the policy is void be

cause there was other insurance upon the property without the writ

ten consent of the defendant.

The policy provided that if the insured shall have, or shall here

after make any other insurance on the property hereby insured, or

any part thereof, without the consent of the company written hereon,

* * * * then, and in every such case, the policy shall be void.

The appellant in regard to this clause asserts two propositions :

one is, that its provisions cannot be waived by mutual consent, proved

by oral evidence ; the other is, that there was in any event no valid

waiver in this case.

It appeared on the trial that the policy in question was issued at

Elmira by Thos. Perry, agent for the defendant. It was in force

from the 31st day of March, 1866, to the same date in 1867, and was

issued to Henry D. Straus, upon a stock of goods in that city. Pech-

ner, the plaintiff, bought the goods of Straus, who had three other

policies upon them, issued by one Ayres, amounting in the aggregate

to $5,500. When the sale to Pechner took place, the plaintiff and

Straus called at the office of Perry and stated the terms of the trans

action. Scott, Perry's partner, looked at all the policies and wrote a

consent to the transfer on that of the defendant, saying to the plain

tiff, " You are all right ; this is all you want." Afterward, and while

the policy of the defendant was in force, the plaintiff surrendered

the policies issued by Ayres and took out three new policies in other

companies. The amount of insurance was the same. In April the

plaintiff removed to another store. He thereupon saw Scott and got

his consent in writing to the removal. At the same time he exhibited

to him the new policies, and Scott had them in his hands and opened

them. The plaintiff then asked Scott if these insurances were good

and all right, and Scott having opened and looked them over, said

they were all right. The renewal of the defendant's policy took

place in March, and the facts just detailed occurred thereafter. Scott

denied that he ever knew that the plaintiff had other insurance to the

amount of $5,500, or that he was ever asked to consent to that

amount, or did consent to it. He, however, said that he had assented

to $2,000 other insurance, and that when Straus and the plaintiff

called on him to get consent to the assignment^ they had papers iu an

envelope, and handed him the package, which was said to contain po
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licies written by Ayres, and that he took out one policy and gave con-

sent to the assignment. It was proved by Scott's testimony that he

had been an agent for the defendant for about nine years, and was

such at the time, and that ho had been doing a large business 'for

the company, had issued hundreds of policies and renewals, and had

been notified of hundreds of cases where there was other insurance,

* * * * and that such things as consents to transfers and renewals

of policies are of frequent occurrence in his business.

Under this testimony the judge declined to direct the jury to find

a verdict for the defendant, and charged the jury that if Scott saw

the policies, and knew tho meaning of them, and said " it was all

right," tho plaintiff can recover. Under this instruction the jury

found a verdict for the plaintiff.

The defendant, in claiming that this ruling was erroneous, insists

that all this evidence was, in point of law, immaterial. It could have

in his view no influence on the contract, since it was parol evidence,

and as that cannot be resorted to for the purpose of varying a writ

ten instrument, it could not be applied to show a waiver of the con

dition in question. This claim is, however, a misapplication of that

rule, which is a cardinal one in construction, and simply designed to

ascertain the true meaning and intent of a contract, which all parties

concede to be valid. It has no application when the validity of the

contract itself is in question. It is familiar law that a written instru

ment may be shown to be void by parol evidence. It may be thus

attacked and overthrown for fraud, illegality, want of consideration,

or other vice going to the existence of the instrument. If it can bo

so attacked, it can be sustained in the same manner. This doctrine

applies to the case at bar. What the defendant says to the plaintiff

is substantially this : " Your policy is void, because when you took

out insurance with Ayres you did not observe a clause in it which

requires the notice of other insurance to be indorsed in writing on

the policy." " True," the plaintiff replies, " but you have by your

conduct relieved me from complying with that rule, and the policy is

valid."

The whole contest is upon the validity or invalidity of the contract,

and the solo point is, can a condition precedent be waived by tho

words or acts of the parties ? That is simply an inquiry whether a

party can by his own acts be precluded from setting up a condition

inconsistent with his acts, to the injury of an opposite party whom he

has thus misled. The requirement that the consent should be in

dorsed on the policy is simply a provision that a prescribed act of a
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formal nature should be done. Suppose that the policy had provided

that the consent should be published in the city newspaper, or posted

on a bulletin board at a court-house door, could that not be dis

pensed with by mutual agreement? Could not the defendant so act

as to be estopped from insisting upon it? How would such a case

differ in principle from that existing here ? The provision that an

indorsement shall be made on a policy is nothing but a 1 direction

that an act shall be done, and falls into the class of ordinary condi

tions precedent.'

The most that the defendant could contend for under any hypo

thesis is, that the contract provides for a specific mode of proving

consent, and that this precludes all other modes, even by mutual con

sent. It is plain -that this indorsement could not have been contem

poraneous with the execution of the contract. The new policies

were not taken out until after it went into operation. The defend

ant must then contend that if the parties, when they enter into a

contract not required by law to be in writing, provide for a particular

mode of proving the performance of an act, they cannot by subse

quent acts or arrangements vary from it. The contract thus becomes

an iron bond, binding both parties even against their joint will. Such

a conclusion is little less than absurd. An illustration may be found

in the law of grants, or other dispositions of property. Suppose that

a father had given an estate to his daughter, to revert to himself in

case she married during her minority without his written consent, and

subsequently she married with his oral consent, would that not be a

substantial performance of the condition ? In a case where a father

by his will had required the consent of trustees after his death, and

had subsequently given his own consent, it was held that the condi

tion was dispensed with.

There is also a class of cases in which even trustees, who were re

quired to give a consent in writing to a marriage, have been held to

do so- by an oral consent which had been acted upon. These cases are

extremely strong, as it might be plausibly claimed that they could not

exceed the authority conferred by the instrument creating the trust.

Lord Strange vs. Smith, Amb., 263 ; Worthington vs. Evans, 1 Sim.

& Stuart, 165 ; Pollock vs. Croft, 1 Meriv., 181 ; Campbell vs. Netter-

ville, 2 Ves., 534. In Lord Strange vs. Smith, the consent of a mo

ther to a marriage was required to be in writing, and if there were a

marriage without that consent certain estates in land were to be for

feited by the daughter. In other words, the title was to be divested

by the non-performance of acondition subsequent. The mother pro
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posed and encouraged the marriage. After a time she took offense

and would not consent. The court held that her conduct was equi

valent to a consent, and held that there was no forfeiture. This de

cision has been frequently approved. It is clearly sustainable on the

doctrine of equitable estoppel.

In Worthington vs. Evans, a legacy was given on condition of the

legatee marrying with the consent in writing of the executors. He

afterward married with their approbation, but they did not express

their consent in the manner required by the will. It was held, not

withstanding, that the legatee was entitled to the legacy. The court

held, inasmuch as the trustee had expressed his approbation, and

only failed to sign the consent from a reason personal to himself, that

the condition was substantially complied with.

If these cases are sound as applied to the act of a trustee having

specific powers conferred upon him by a conveyance or a will, how

much clearer is the rule where the opposite party to a contract

chooses to dispense with a condition introduced into the contract

solely for his benefit, and who may have substantial reasons for

waiving strict performance.

I am aware that there are some cases which have held that a con

dition in a lease that a lessee shall not assign, etc., without the con- *

sent of the landlord in writing, is broken by such assignment, not

withstanding a subsequent parol license given by the landlord.

Roe vs. Harrison, 2 Term R., 125. The same rule was applied in

Littler vs. Holland, 3 ib., 590, to a covenant in written articles of

agreement. See also, Martin vs. Foundling Hospital, 1 N. & B., 191.

These cases, however, turu upon special doctrines applied by the

court to sealed instruments. In both these cases there was a con

tract under seal, and the decision was rested on that ground. In the

last case the court suggested that there might be another remedy in

equity. The court held, in Roe vs. Harrison, that even the breach of

such a condition may be waived by a subsequent acceptance of rent by

the landlord with knowledge of the breach. In other terms, while the

condition in the sealed instrument could not be dispensed with by

mere words, it might be by acts inconsistent with the enforcement of

the forfeiture.

This doctrine was affirmed in Martin vs. Foundling Hospital, 1 V.

and B., 191, (A. D. 1813.) This was also the case of a lease under

seal. There was a condition requiring the previous written consent

of the landlord to the use of the premises leased for the purpose of

carrying on a trade. The premises having been used for certain
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trades without written consent, an ejectment was brought to cause a

forfeiture. A bill in equity was thereupon filed for an injunction to

restrain the prosecution of the action. The court hesitated to say

that these acts would constitute a general license to carry on all sorts

of trades ; but that the good sense was, and the law ought to be, that

you must infer from the lessor's conduct that he would have given

that sort of license which it would have been prudent to give, and

that the real question was, whether the lessor stood by and permitted

expenditure on the faith of the lessor's conduct. P. 191, 192.

So in Richardson vs. Evans, 3 Maddock, 218, (A. D. 1818,) where

there was a similar clause, the court said that though in a lease with

a condition requiring written consent, a parol license to underlet is

not sufficient in equity any more than in law, yet if such parol license

is used as a snare, and under circumstances which amount to fraud,

the court will grant relief, and added, there is no proof here that the

original lessee was induced by the conduct of the original lessor

to underlet these premises without a written license, or that the plain

tiff, relying upon this parol license, has suffered any injury or incon

venience. The court is here plainly of opinion that the doctrines of

t equitable estoppel may be applied to licenses of this kind.

As a result of all the cases, and of sound principle, I think it clear

that a condition required by a written instrument, not under seal,

that an act be performed or evidenced by a statement in writing, may

be waived by parol, and that from necessity the acts going to estab

lish waiver may be shown by parol evidence; and that while on techni

cal grounds this doctrine has not been extended in some cases in

courts of law to such clauses in sealed instruments where a mere

parol license has been given, yet that even in such cases a parol

license may be upheld in equity on the theory of an equitable

estoppel. ,

There is every reason why these doctrines should be applied to in

surance policies. The language of the Supreme Court of the United

States, in Insurance Company vs. Wilkinson, 13 Wallace, 236, [1 Ins.

Law Jour., 607,] leads to the same general conclusion as is maintained

in the present case. " The principle does not admit oral testimony

to vary or contradict that which is in writing, but it goes upon the

idea that the writing offered in evidence was not the instrument of

the party whose name is signed to it; that it was procured under such

circumstances by the other side as estops that side from using it or

relying on its contents ; not that it may be contradicted by oral testi

mony, but that it may be shown by such testimony that it cannot be
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lawfully used against the party whose name is signed to it," or whose

contract it may be deemed to be.

It is freely admitted that some of the earlier cases are opposed to

these views. Thus in Carpenter vs. Washington Ins. Co., 16 Peters,

: 495, it is held that the requirement of written consent cannot be

waived by parol, but that there must be an indorsement on the policy.

This case, however, and others resembling it, must be deemed to be

overruled upon this point. See the cases collected in May on Insur

ance, § 369, 370.

The only further point to be considered in the case at bar is,

whether the facts were sufficient to justify the conclusion that a wai

ver had taken place.

Scott, with whom the plaintiff dealt, was by his own showing the

general agent of the defendant. This is proved by the fact that he

issued policies and their renewals, received in the regular course of

business notice of insurance in other companies, and gave the usual con

sents. The power of such an agent of a stock company is plenary as

to the terms and conditious of the contract, and he may make such

memoranda and indorsements modifying the genernl provisions of the

policy, and even inconsistent therewith, as in his discretion may seem

proper. Gloucester Manuf. Co. vs. Howard Fire Ins. Co., 5 Gray,

498. Pitney vs Glen's Falls Ins. Co., Comm. Appeals, Jan., 1875,

[reported ante, p. 765 ;] May on Ins., § 129. The same rule will be

applied to consents to assignments made after the execution of the

policy, provided that the agent is entrusted with that branch of the

business.

It is clear in the outset that notice to the agent is notice to the

company. Thus in Gale vs. Lewis, 16 L. J., N. S., Q. B., 119, it was

decided that the knowledge by an agent of the assignment of a

policy prior to the declaration of the assignor's bankruptcy is the

knowledge of the company in such a sense as to make the assignment

complete under the English law, and prevent the policy from pass

ing to the assignee in bankruptcy. The case was distinguished from

that of ex parte Hennessy, 2 Dru. and War., 355, because in that

the agent, though general, was not under the special circumstances

of the case authorized to receive notice so as to affect the company.

The same general rule must be applied to power to give consents

to further insurance, particularly where the company knows or has

reason to know the practice of the agent, as in the present case, who

testified without contradiction that he had issued hundreds of them.
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The general power to receive notice of further insurance, to indorse

consents and to issue policies, includes the power to waive strict com

pliance with the terms of the contract. In other words, what the

company itself can do at its home office can in general be done by

such agent, who, in the place where the contract is made, represents

the company in respect to it. Any other rule would be inconvenient

and would greatly interfere with despatch in business. A recent

writer expresses the rule as now understood in these terms : " The

tendency of the courls is daily becoming more decided to hold that

such an agent may waive any of the conditions of the policy and

bind the company by such waiver, and that his promises and acts,

both of omission and commission, representations, statements and

assurances made within the scope of his agency, and after knowledge

of a breach of condition, or of the inaccuracy of the statements in the

application, if relied on by the insured, who is himself without fault,

may be set up by the insured, either on the ground of waiver or of

estoppel, in answer to a claim of forfeiture." May on Insurance, § 143.

The case of Insurance Co. vs. Wilkinson, 13 Wall., 222, [1 Ins. Law

Jour., 607,] is highly satisfactorily upon this point. In that case the

powers of general agents of life insurance companies acting at a dis

tance from the home office were much considered. The court said,

" that the powers of the agent are prima facie co-extensive with the

business entrusted to his care, and will not be removed by limitations

not communicated to the person with whom he deals. An insurance

company establishing a local agency must be held responsible to the

parties with whom they transact business for the acts and declara

tions of the agent within the scope of his employment, as if they pro

ceeded from his principal." P. 235.

Had the company itself at its principal office treated the plaintiff

as Scott did, assuring him that the transaction was right, I think it

clear, both upon principle and authority, that it would have been

estopped from setting up in its defense that the condition requiring

a written indorsement on the policy had not been complied with.

The plaintiff must have relied upon such a statement. It is not con

ceivable otherwise that he would have left matters in the informal

condition in which they stood when the loss occurred. Within all

the authorities cited, a practical fraud would be perpetrated upon

him if the insurers were then allowed to repudiate the policy. The

act of the general agent must be regarded as of like character, and as

being of the same effect.
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This branch of the subject has been recently fully discussed in this

court. See Pitney vs. Glen's Falls Insurance Company, supra. It is

not necessary again to go over the ground there reviewed. It was

there held that if at the time of issuing the policy notice of other in

surance was given to the general agent of the insurers, and no objec

tion was made, the company will be estopped from insisting on a for

feiture of the policy because their consent was not indorsed as liter

ally required by the stipulation. See also Thompson vs. St. Louis

Mutual Life Ins. Co., 2 Ins. L. J., 422; Peck vs. New London Mutual

Ins. Co., 22 Conn. 575; Van Bories vs. United Life etc. Ins. Co.,

8 Bush, (Ky.) 133. May on Ins., § 370, and cases cited.

A rule is laid down by Mr. Bliss, in his work on life insurance, to

the effect that if at the time the acts are done, or the declarations

made by the company which are alleged to constitute a waiver or

estoppel, the assured could uot in consequence thereof by any possi

bility have been damaged, there is in law no waiver. § 267. Conced

ing this to be sound law, the present case is brought within his rule.

It is plain that the plaintiff might have been, and is, seriously dam

aged if the policy is avoided by want of compliance with the condi

tion. The general principle applied in Pitney vs. The Glen's Palls

Ins. Co., supra, must govern the case at bar. The only difference be

tween the two cases is, that in the former the waiver or estoppel

took place when the contract was entered into, while in the present

case the transaction occurred while the policy was in operation. This

fact is not material. Scott testified that he had given consents in

hundreds of instances. From the nature of the case many must

occur after the contract went into operation. To these the rules of

agency will apply in the same manner as in the other case. Brockel-

bauk vs. Lagrue, 5 C. & P., 21 ; Bliss on Life lus., § 304. In other

words, the contract of insurance being made voidable and not void

by a failure to comply with the conditions precedent, at whatever

stage of the contract such,failure may occur, the doctrines of waiver

and estoppel will be applicable unless there is something special in

the circumstances to prevent their application.

There was no error in the disposition of the cause in the court be

low, and the judgment should be affirmed.

All concur.
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SUPREME COURT OF THE UNITED STATES.

October Teem, 1874.

STEAMBOAT MOLLIE MOHLER,

VS.

HOME INSURANCE CO.*

In the case of a barge wrecked by collision with a bridge on the Mississippi, in

which the insurance company filed a libel to recover against the carrier under

its right of subrogation, the carrier insisted that the loss occurred through a

peril of navigation, which was excepted in the bill of lading.

Held, that the burden of proof is on the carrier, and nothing short of clear proof,

leaving no reasonable doubt for controversy, should be permitted to discharge

him from the duties which the law has annexed to his employment.

Held, that railroad bridges, though to a certain extent impediments to commerce,

are themselves highways of commerce, and officers of steamers plying Western

rivers must be held to the full measure of responsibility in navigating streams

where bridges are built across them.

Decree of Circuit Court affirmed.

Davis, J.

This is an appeal in admiralty from a decree of the Circuit Court

for the Eastern District of Wisconsin.

The appellee was the insurer of a cargo of wheat shipped on a

barge appurtenant to the steamer Mollie Mohler, on the 12th of May,

1866, at Mankato, in the Minnesota River, in the State of Minnesota,

and destined to St. Paul, on the Mississippi. The barge was wrecked

by collision with a bridge pier just above the city of St. Paul, and the

cargo became a total loss, which the insurance company paid, and

filed its libel in the District Court to recover the amount under its

right of subrogation.

It is insisted that the loss occurred through a peril of navigation

* The steamboat Mollie Mohler, her boats, etc.. the Northwestern Union Packet Co., claim

ant, Peyton 8. Davidson and Joseph A. Shepherd, stipulators, apjxllantt, vs. the Home Insurance

Company of Sew York.
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which was one of the exceptions contained in the bill of lading, and

that therefore the carrier was excused from delivery of the wheat.

Both the lower courts held that this excuse was not justified by the

evidence, and that the officers of the steamer were guilty of a wrong

ful act in attempting to pass through the piers of the bridge in the

state of the weather at the time. The burden of proof lies on the

carrier, and nothing short of clear proof, leaving no reasonable doubt

for controversy, should be permitted to discharge him from duties

which the law has annexed to his employment. The burden has been

assumed by the carrier, and the case was heard on the testimony in

troduced by the respondents, the libellant having called no witnesses.

The answer sets up that the accident occurred through a sudden and

unexpected gust of wind which overtook the boat as she was about

passing through the piers, and that she is, therefore, not answeruble

for the consequences of the collision. It may be true thpt the boat

would have safely made the passage if the wind had not driven her

against the pier, but this does not solve the difficulty. The inquiry

is, whether the passage should have been undertaken at all in the

general bent of the weather on that day. If the carrier had sufficient

warning to put him on his guard, and chose to neglect it and take

the chances of a venture when common prudence told him there was

danger in it, he cannot escape on the ground that the particular peril

which finally overcame him was a sudden gust of wind. The gen-

ral doctrine that a carrier is not answerable for goods lost by tempest

has no application to such a case.

It is undeniable that the weather was boisterous during the after-

part of the day on which the loss occurred, and that the boat was laid

up at Mendota, near the mouth of the Minnesota River, on account of

the wind. After sundown she proceeded on her voyage, the wind

having "abated," the master says, or, according to the testimony of

the mate, having "calmed down some." There is a singular dis

crepancy in the testimony of these two officers as to the condition of

the wind after the boat left Mendota. The master swears there was

no wind to affect the boat until the Julia, an ascending boat, got near

the Mohler ; while the mate says the wind rose after the Mohler left

Mendota, and blew hard by spells all the way down.. They also dis

agree as to the point where the Julia was met. The master says it

was not more than a quarter of a mile above the piers, while the mate

fixes the distance at one and a half miles. Both had equal opportu

nities of judging, and there is nothing in the record affecting the
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credibility of either. In such a case the defense fails, for the re

spondents have no right to ask the court to prefer the testimony of

one witness over the other when there is nothing in the record to show

that one is more reliable than the other.

Apart from this there is enough in the evidence to establish satis

factorily that the weather had not cleared, nor the direction of the

wind changed, and that the boat should either not have left her moor

ings at Mendota, or have landed at some proper point before the

piers were reached. It won't do to say that the wind had moderated

and that the officers of the boat thought they could get through with

out trouble. They had no right to think so, for on such a day

squalls were likely to arise at any moment, and it was bad seamanship,

being forewarned, to attempt to go through such a dangerous place

in the river. It is difficult at all times to make the passage of these

piers, and ^specially so in sudden gusts of wind blowing from the

south, which was the case on that day. And this difficulty is enhanced

in the night time, and when the current, by reason of high water, is

increased.

Any prudent officer would have stopped until the weather became

calm. At any rate, it was the duty of the master of the boat in ques

tion to have done so, and, failiug in this duty, he is chargeable witii

the consequences of his negligence, which, in this case, were lament

able, for not only was property in his charge destroyed, but a human

life lost. The officers of steamers plying the Western waters must be

held to the full measure of responsibility in navigating streams where

bridges are built across them. These bridges, supported by piers, of

necessity increase the dangers of navigation, and river men, instead

of recognizing them as lawful structures built in the interest of com

merce, seem to regard them as obstructions to it, and apparently art

on the belief that frequent accidents will cause their removal. There

is no foundation for this belief. Instead of the preseut bridges being

abandoned, more will be constructed. The changed condition of the

country, produced by the building of railroads, has caused the great

inland waters to be spanned by bridges. These bridges are, to a

certain extent, impediments in the way of navigation, but railways

are highways of commerce as well as rivers, and would fail of accom

plishing one of the main objects for which they were created—the

rapid transit of persons and property—if rivers could not be bridged.

It is the interest as well as the duty of all persons engaged in busi

ness on the water routes of transportation to conform to this neces

sity of commerce. If they do this, and recognize railroad bridges as
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an accomplished fact in the history of the country, there will be less

loss of life and property, and fewer complaints of the difficulties of

navigation at the places where these bridges are built. If they

puvsue a different and contrary course, it rests with the com-ts of the

country, in every proper case, to remind them of their legal responsi

bility.

The decree of the Circuit Court is affirmed.



MISCELLANEOUS.

The following summary of cases, chiefly in the lower court*, is from

various sources, not official.

Fire. —Reformation of contract.

The policy covered five thousand dollars for the term of one year

on his merchandise, hazardous or not hazardous, and on his machine

ry, tools and fixtures, contained in the five-story brick building, occu

pied by him as a tobacco factory and warehouse, Nos. 19 and 21,

situated on west side of Hammond Street, between Third and Fourth

Streets, Cincinnati, adding that the premises were heated by a furnace •

in the cellar, and connected with the building by wooden bridges

from the upper story.

The case went up on a petition in error, and the plaintiff in error

was plaintiff below.

There was no dispute as to the amount of the loss. The question

was, whether the policy covered the property lost, which consisted of

tobacco situated in the fifth story of a building on Main Street, which

was used by the plaintiff in connection with a five-story brick build

ing, fronting on Hammond Street, the connection being by wooden

bridges across an area. The policy was originally issued to C. W.

Roback, and transferred to the plaintiff.

Defendant in answering denies that it insured any property of the

plaintiff at any other place than at Nos. 19 and 21 Hammond Street,

and denies any loss of the property insured under its policy.

The plaintiff proposed to prove, and it was admitted that it could be

proved, that when the policy of insurance was obtained, the tobacco

in the fifth story of the Main-street building was shown to the agent

of the defendant as part of the subject of insurance, and that a sur

veyor on behalf of the defendant examined it all, including that in the

fifth story of the building on Main Street, which was occupied as part

of the factory and warehouse by the insured, and that the said fifth

story was used entirely and exclusively in connection with the said
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five-story building as a part of said factory and warehouse, and was

accessible only by and through its connection with said five-story

brick building fronting on Hammond Street. The court below has

ruled the evidence as inconsistent with the policy, and instructed the

jury that the plaintiff was not entitled to recover.

It was held by this court that the plaintiff should not be made to

suffer loss of his insurance by reason of failing to show a mutual mis

take in a suit for reformation of contract; that the intent of the policy

evidently was, to cover the tobacco in the fifth story of the building

fronting on Main Street, which was described in the policy as being

connected with the five story brick building fronting on Hammond

Street by wooden bridges.

Parol evidence was admissible to show that a room, connected by

the wooden bridges with the main building, and used as part of the

tobacco factory, was included in the premises described. Judgment

reversed. [Taft, J.]

Harris vs. /Etna Ins. Co.

Sup. C. of Cincinnati.

• Fire.—Limitation douse.

Suit brought May 15, 1874, and filing of claim for a loss occurring

February 22, 1873.

Defendant answered, setting out the year and clause in its policy,

which was as follows :

" 12. It is furthermore hereby provided and mutually agreed, that

no suit or action against this company for the recovery of any claim

by virtue of this policy shall be sustainable in any court of law or

chancery, until after the award shall have been obtained fixing the

amount of such claim in the manner above provided, nor unless such

suit or actiou shall be commenced within twelve months next ensuing

after the loss shall occur; and should any suit or action be commenced

against this company after the expiration of the aforesaid twelvt)

months, the lapse of time shall be taken and deemed as conclusive evi

dence against the validity of such claim, any statute of limitation to

the contrary notwithstanding."

Plaintiff replied, denying that his claim was debarred by limitation,

as alleged in defendant's answer, and alleged that his cause of

action accrued and became due upon the 30th of June, 1873, and that

under the terms and conditions of said policy the said plaintiff had

commenced his action within the time allowed him therein. Defen
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dant demurred and the court sustained the demurrer, and case was

dismissed.

In plaintiff's petition it was stated that defendant failed to have

an award properly made, and that defendant's agent abused and

insulted plaintiff, and refused to point out any defects in the proofs

of loss, or to recognize them in any manner. The court said, in

sustaining the demurrer, that the company's agents were not com

pelled to recognize the claim of plaintiff.

Kuchenmeister vs. Brewers' Fire Ins. Co.

Sup. Ct. of Cincinnati

Fire.—Fraudulent subscription to stock, and loan of securities.

Where an alleged stockholder in an insurance company deposits

with the company in payment of his subscription valuable securities,

for the purpose of having the same reported by the company as part

of their assets, and of exhibiting the same to the Insurance Commis

sioner as such, and they are so reported and exhibited, he is estopped

from denying the validity of his subscription to the stock, and from

recovering back the securities because of the invalidity thereof.

Nor can he allege any informalities in the organization of the coinj

pany, or that his subscription was conditional merely.

Commonwealth vs. Manufacturers' Ins. Co.

l. Decision Feb., 1875. C. P. Dauphin Co.. ra.
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DIGEST OF DECISIONS

IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME

AND CIRCUIT COURTS, AND IN THE STATE

SUPREME COURTS.

From certified transcripts in our ljosscssion.

AGENT.

§ 158. Fire.—Power of.—The power of a general agent to re

ceive notice of other insurance, to indorse consent, and issue po

licies, includes the power to waive strict compliance with the

terms of the contract. The power of such agent is plenary as

to the terms and conditions of the contract, and he may make

such memoranda and indorsements modifying the general provi

sions, and even inconsistent with them, as in his discretion may

seem proper.

Gloucester Mfg. Co. vs. Howard Fire Ius. Co., 5 Gray, 498 ; Pitney vs.

Glen's Falls Ins. Co., Com. A., 1875 ; May on Ins., \ 129-143 ; Ins. Co. vs.
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Wilkinson, 13 Wall., 222; Thompson vs. St. Louis Mut. Life Ins. Co., 2

Ins. L. J. , 422 ; Peck vs. New London Mut. Ins. Co. , 22 Conn. , 575 ; Van

Bones vs. U. S. Life Ins. Co., 8 Bush., (Ky.,) 133 ; May on Ins., \ 370, and

cases cited.

Pechner vs. Phoenix Ins. Co.

Bep'd Jour'l, p. 782. N. Y. C. A..

§ 159. Fire.—Right to Investigate a Fire.—Responsibility of

Company for Criminal Proceedings by.—Agents have an implied

right to investigate concerning the incendiary origin of a loss,

and the exercise of such a right is binding on the company.

But agents acting simply in their general employment as ad

justers have no right to commence criminal proceedings unless

authorized by the companies, and the companies will not be

bound by such act unless authorized or subsequently indorsed

by them.

Norman vs. Ins. Co.

Bep'd Jour'l, p. 827. U. 8. C. 0. 8. D. Iix.

§ 160. Fike.—Knowledge of Insured.—One previously insured

in the same mutual company is chargeable with notice of its by

laws and business conditions.

Angel \ 146 ; Mitchell vs. Ins. Co., 51 Peuu. St., 402 ; Simcral vs. Ins.

Co., 18 IoVa, 319 ; Coles vs. Ins. Co., ib., 425.

Fuller vs. Madison Mut. Ins. Co.

Rep'd Jour'l, p. 841. Va. 8. C.

§ 161. Life.—Repeal of by Legislature.—In the case of a char

ter subject to amendment or repeal, Held, that one department

of the government is bound to presume that another has acted

rightly, and the right of the judiciary to declare a statute void

will not be exercised without the clearest proof.

Erie R. R. Co. vs. Casey, Penn., 217.

If no power of repeal is reserved none can be exercised, but

where the charter is subject to repeal without restrictions, the

legislature may exercise its power summarily, and such action

BY-LAWS.

CHAKTEB.



1875.] 803Charter.

will not be subject to judicial review unless so wantonly exercised

as to violate the principles of natural justice.

Loan Ass. vs. Topeka, 20 Wall., 663. Cases of Erie R. R. Co. vs. Casey,

26 Penn. St., 287; Commonwealth vs. Pittsburgh, 58 Perm. St., 46; Al

len vs. McHeen, 1 Sumner, 276, distinguished.

The finding of a court, under direction of a general statute,

adverse to a petition for the appointment of a trustee, on the

ground of insolvency, does not debar the legislature from taking

action on the same grounds. The legislature cannot so direct

the disposal of the assets as to impair the obligations of the

contracts.

Cnrran vs. State of Arkansas, 15 How., 312.

The legislature has the right to appoint a trustee to administer

the affairs of a corporation whose charter is repealed.

Cnrran vs. State of Arkansas, supra.

The legislature has the right to state the reasons which led to

the repeal, and the statement of such reasons, like the repeal, is

a legislative, not a judicial act.

Elmendorf vs. Carmichael, 3 Littell, 472 ; and Pavmalee vs. Thomson,

7 Hill, 80, distinguished.

The legislature enacted that the charter should be repealed,

provided an event did not occur in the future, and the occurrence

of this event was to be judged by an officer and designated com

mittee. Held, that this is not a delegation of the power to re

peal. It is a law in presenti to take effect infutnro.

Barlow vs. Himrod, 8N.T, 483.

The legislature has the power, without a repeal of the charter,

to place the assets in the hands of an officer of the State as cus

todian, pending an investigation.

English vs. N. H. & Northampton Co., 52 Conn., 243; Commissioner*,

etc., vs. Holyoke Water-power Co., 104 Mass., 446.

It is not necessary that a resolution for this purpose should be

styled an amendment.

Bishop vs. Brainerd, 28 Conn., 298.

An act empowering the custodian simply to hold the assets

and pay them back or else dispose of them subject to the gen
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eral statute for the dissolution of such insolvent corporations, is

not unconstitutional or deserving of judicial censure.

Lnlhrop, etc. vs. Commissioner Stedman.

Rep'd Jour'l, p. 829. D. 8. C. C Ct.

CONTRACT.

§ 162. Fire.— What Constitutes.—An application when ac

cepted does not itself constitute the binding contract between

the parties exclusive of the policy. The application and ac

ceptance constitutes an inchoate and executory contract, exe

cuted and completed by the policy.

Angel on Ins. \ 22 : May on Ins., \ 44, 159, 168 ; Kolmer vs. Ins. Co., 1

Wasli., 93 ; MeCnlloch vs. Ins. Co., 1 Pick., 278 ; Perkins vs. Ins. Co., 4

Cowen, 045; Lightbody vs. Ins. Co., 23 Wend., 18; N. E. Ins. Co. vs.

Robinson, 25 Ind., 53(j ; Taylor vs. Ins. Co., 9 Howard, 390 ; JStna Ins.

Co. vs. Iron Co., 21 Wis., 458; S. C., 26 Wis., 78; case of Falvey vs.

Transportation Co., 15 Wis., 129, distinguished.

Fuller et al. vs. Madison Mut. Ins. Co.

—t 160.

CONTRIBUTION.

§ 163. Fike.—Between General and Special Policies.—Con

tents were insured by a special policy in upper stories, and bj

general policies in lower and upper stories. Loss in the lower

stories exceeded the general policies, and in the upper stories

exceeded the special policy. Held, that the general policies

must be paid in full on the loss below, and not so contribute with

the special as to relieve each from a portion of a total loss.

Sloat vs. Royal Ins. Co.. 13 P. F. Smith, 146.

Royal Ins. Co. vs. Roedel. '

• Rep'd Jour'l, p. 840. Pi. 8. C

FORFEITURE.

§ 164. Fire.—Notification of Subsequent Incumbrance.—A pro

viso requiring notification of subsequent incumbrance, under

penalty of forfeiture, is not captious, but important in the interest

of the company and of public policy.
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Columbian Ins. Co., vs. Lawrence, 2 Peters, 25 ; Hinman vs. Ins. Co.,

S. C., Wis., June Term, 1874, [3 Ins. Law Journal, 813.]

A known breach of such condition amounts to a voluntary

abandonment of the insurance. A breach through ignorance is

an involuntary and negligent ignorance which avoids the policy.

Edwards vs. Ins. Co., 1 Allen, 310 ; Brown vs. Ins. Co., 41 Penn. St.,

187 ; Penn Ins. Co. vs. Gottsman, 48 Penn. St., 151 ; Dodge Co. Ins. Co.

vs. Rogers, 12 Wis., 337 ; Wustum vs. Ins. Co., 15 Wis., 138 ; Keeler vs.

Ins. Co., 16 Wis., 523.

Fuller vs. Madison Mut. Ins. Co.

-im j

OTHER INSURANCE.

§ 1(55. Fire.— Waiver of written Consent by Agent.—An agent

having power to indorse written consents may, by express words

or implication, give oral consent to other insurance on a policy

which requires the consent to be a written indorsement, whether

such consent be prior or subsequent to the attachment of the

risk.

Lord Strange vs. Smith, Amb., 263; Worthington vs. Evans, 1 Sim. &

Stuart, 165 ; Pollock vs. Croft, 1 Min., 181 ; Campbell vs. Netterville, 2

Ves., 534 ; Ins. Co. vs. Wilkinson, 13 Wallace, 236. Cases of Roe vs. Har

rison, 2 Term Rep., 425 ; Littler vs. Holland, 3 ib., 590 ; Martin vs. Found

ling Hospital, 1 N. B., 191 ; Richardson vs. Evans, 3 Moddock, 218, distin

guished.

Case of Carpenter vs. Washington Ins. Co., 16 Peters, 495, excepted to.

May on Ins., ? 369-370.

Pechner vs. Phcnni.c Ins. Co.

—I 1M.

POLICY CONDITIONS.

§ 166. Fire.—Ignorance of.—Inability to read a policy,

through ignorance of the English language, is no excuse for

ignorance of its terms, and the insured cannot be heard to com

plain that his ignorance misled him.

Fuller rs. Madison Mut. Ins. Co.

—I 160.
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PRACTICE.

§ 167. Fire.—Removal to United States Court.—A petition

for removal to the United States court simply alleging

that the defendant is a citizen of Connecticut, and the

plaintiff a citizen of New York, is fatally defective. There must

be an allegation of citizenship at the time of commencing the

action.

Holden vs. Putnam Fire Ins. Co., 46 N. Y., 1 ; Clark vs. Matthewson, 12

Peters, 164; Mollan vs. Torrance, 9 Wheat., 537 ; People vs. Chicago, 34

El., 356 ; Savings Bank vs. Burton, 2 Mete., (Ky.,) 242 ; Parker vs. Over

man, 18 How., U. S., 137.

The verification of the original complaint contained the cap

tion " Chemung County, SS., Isidor Pechuer of said county."

Held, that this was not a sufficient allegation of citizenship to

oust the jurisdiction of the State court.

L Peckner vs. Phoenix Ins. Co.

158.

PREMIUM.

§ 168. Fire.—May lie Recoveredfrom Agent in case of Bank

ruptcy if not paid to the Company.—Shortly after payment of

premium to the agent the company was bankrupt. The agent

had not paid the money over to the company. Held, that the

money not having reached the company, and the consideration

having failed, the company could not maintain an action for its

recovery.

Farmers' and Mechanics' Ins. Co. vs. Smith, 63 111., 187.

Held, that a failure to surrender the worthless policies by the

insured, in the absence of any intention to hold the company

liable, would not affect his right. Held., that if the money be

paid over by agent to the company before any demand is made

by the insured, the agent will not be personally liable, but the

mere passing of such money in account with his principal, with

out any new credit given, or further sums advanced in conse

quence, will not operate as a payment to the principal.

Chitty's Pleadings, vol. 1, p. 36 ; Story on Agency, { 300; Hearsy vs.

Pruyn, 7 John., 179.
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Held, that the agent being notified by the insured that he

claimed the money, was bound to return it to him.

Smith vs. Binder.

Rep'd Jctar'l, p. 809. III. 8. C.

PREMIUM NOTE.

§ 169. Life.—A Valid Payment of Premium.—A Lien on the

Policy.—A ten year non-forfeiture life policy, with participation

in profits, provided for the payment of premium part in cash and

part in a note for the amount of the premium " loaned by the

company to the assured," upon interest ; also " after two annual

payments, should the party wish to discontinue, the company

will issue a policy for as many tenths of the amount originally

assured, as there have been annual premiums paid in cash ; "

also, whatever balance due, less dividends there may be at the

time of the death of the assured, will be deducted from the

tenths assured." The dividends were to be applied toward pay

ment of the notes. Four annual payments, including notes,

were made. Held, that plaintiffs were entitled to a paid-up po

licy for $1,000, without previous payment of the notes. Held,

that the notes with accrued interest, less dividends, are a lien

upon the policy, to be deducted when it shall become a claim.

Butcher vs. Brooklyn Life Ins. Co.

Rep'd Jour'l, p. 812. U. 8. C. 0. Mo. E. 1).

PROOF OF DEATH.

§ 170. Life.—Notice does not constitute Waiver of.—A mere

informal notification of the death of the insured is sufficient as a

notice of death. Proof of death, if seasonable, might serve for

both proof and notice, but a mere notice cannot supply the place

of a formal proof. The two are entirely distinct. The form of

proof, where not prescribed by the policy, must be such reason

able evidence as the party can command at the time, that the

event has happened upon which the liability of the insurer de

pends.

1 Greenl. Ev., § 1 ; Wash, vs. Mar. Ins. Co., 32 N. Y., 427 ; 2 Arnold on

Ins., 1200 ; Lenox vs. W. S. Ins. Co., 3 J. Cas. 221 ; Talcott vs. Marine
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Ins. Co., 2 J. R., 130 ; Munson vs. N. E. Mar. Ills. Co., 4 Mass., 88 ;

Taylor vs. iEtna Life Ins. Co., 13 Gray, 434.

What is proof must be determined by the rules of evidence so

far as they can be applied to extra-judicial proceedings. A con

dition requiring proof is not waived by neglect to notify the

claimant that a mere notice of death is not such proof.

I O'Reilly vs. Guardian Mut. Life Ins. Co.

Rep. Jour'J, p. M3. N. Y. C. A.

,i WAIVER.;

§ 171. Fire.—After the Contract has gone into operation.—The

contract of insurance being made voidable and not void by a

failure to comply with the conditions precedent, at whatever

stage of the contract such failure may occur, the doctrines of

waiver and estoppel will be applicable unless there is something

special in the circumstances to prevent their application.

Brockelbauk vs. Sugren, 5 C. & P., 21 ; Bliss on Life Ins., \ 304.

Pechner vs. Phoenix Ins. Co.



REPORT OF DECISIONS

RENDERED IN INSURANCE CASES, IN THE UNITED STATES

SUPREME AND CIRCUIT COURTS, AND IN THE

STATE SUPREME COURTS.

From certified transcripts in our possession.

SUPREME COURT OF ILLINOIS.

September Term, 1874.

Appeal from the Circuit Court of La Salle Co.

NATHANIEL SMITH

vs.

FREDERICK- BINDER.*

The company was bankrupted by the Chicago fire, shortly after the premium

had been paid to the agent. The ageut had not paid the premium over to the

company.

Held, that the money not having reached the company, and the consideration

having failed, the company could not maintain an action for its recovery.

Held, that the agent, being notified by the insured that he claimed the money,

was bound to return it to him.

Judgment affirmed.

Craig, J.

This cause was originally commenced before a justice of the peace

by Frederick Binder against Nathaniel Smith, to recover a certain

* Opinion filed June 16, 1875.
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sum of money which was paid to appellant as agent of an insurance

company, as the premium for two policies of insurance issued to

appellee upon certain property. From the judgment of the justice

of the peace an appeal was prosecuted to the Circuit Court, where a

trial was again had, which resulted in a verdict in appellee's favor.

The appellant brings the record here and seeks a reversal of the

judgment, first, on the ground the verdict is contrary to the evidence,

and second, that the court erred in giving one instruction for appel

lee, and in refusing an instruction as asked by him.

On the 7th day of September, 1871, appellant, who was agent of

the Fireman's Insurance Company of Chicago, agreed with appellee

to insure his property, valued at $3,500. An application was sent to

the company, and two policies were returned—one in the Fireman's

and the other in the Mutual Security of Chicago, which were delivered

to appellee and he paid appellant the premium, which amounted to

$127.

The property was insured for one year. The great fire in Chicago,

of October 9, 1871, rendered both of the companies insolvent.

A few days after the fire, appellant informed appellee that he had

not sent the premium paid for the insurance to the company, but still

held it in his hands, and as the companies had failed, appellee claimed

the money. Appellant declined to pay the money back to appellee,

and the evidence fails to show that he ever paid it to the company.

After the commencement of this suit, it appears he made a settlement

with the assignees of the company, and obtained a receipt in full,

but paid less than twenty dollars of the money. The balance he testi

fies was applied in payment of a debt the company owed him. The

policies were retained by appellee, although not regarded by him or

appellant of any value, as appears from the interviews between them

relative to a settlement of the matter, until after the suit was brought,

when they were delivered to appellant.

It was held by this court, in Farmers and Mechanics' Insurance

» Company vs. Smith, 63 111., 187, that an insolvent insurance company

could not recover from the holder of one of its policies upon a pro

missory note given for the insurance, upon the ground that the consid

eration for which the note was given had failed. It wus there said :

We do not understand on what ground a bankrupt company can

continue to claim an annual payment for protection against fire

which it does not pretend to be able to furnish.

Had appellee given a promissory note for the insurance, it is clear

no recovery could have been had upon it by the company.



1875.] Smith vs. Binder. 811

*

Upon the same principle, the money of appellee paid for the insur

ance not haying reached the company, and the consideration for

which it was to be paid to the insurance company having failed, we

perceive no ground upon which the company could maintain an ac

tion for its recovery.

If, then, the insurance company is not entitled to the money, the

only remaining question to be considered is, whether the insured has

a right of recovery against the agent. .

The policies held by appellee were worthless, and while it would

been well for him to have surrendered them for cancellation, yet his

failure to do this could not materially affect his rights. It does not

appear that appellee held the policies for the purpose of holding the

insurance companies responsible in case bf a fire ; on the other hand,

it is apparent from all the testimony that the policies were regarded

of no value by all concerned. It is, however, insisted that appellant

was acting as the mere agent of the insurance company, and on that

account could not be made personally liable. This is not, however,

an action brought against an agent to recover damages for the non

performance of a contract; but the theory upon which the action

can be sustained is, that it is an action to recover back a specified sum

of money received by him, and wrongfully withheld.

The rule of law that must control the question is clearly stated in

vol. 1 Chitty's Pleadings, page 36, as follows: "When a contract

has been rescinded, or a person has received money as agent of an

other who had no right thereto, and has not paid it over, an action

may be sustained against the agent to recover the money, and the

mere passing of such money in account with his principal, or making

a rest, without any new credit given to him, fresh bill excepted, or

further sums advanced to the principal in consequence of it, is not

equivalent to a payment of the money to the principal ; but in gene

ral, if the money be paid over before notice to retain it, the agent is

not liable. See also Story on Agency, sec. 300, Hearsy vs. Pruyn,

7 John., 179."

Appellant had incurred no new liability to the company after he

received the money. No bills were accepted or money advanced on

account of it, and when the insolvency of the companies occurred, the

company of which appellant was agent had no just or legal right to

insist upon its payment, and when appellee notified appellant that he

claimed the money, appellant became bound to pay it over to him.

The objection taken to the instruction given for appellee is that it

was not justified by or based upon the evidence. The instruction
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was not perhaps fully warranted by the evidence and should have been

modified, but we do not think this instruction misled the jury. The

verdict of the jury was right on the evidence, and although slight

errors may have intervened, we cannot on that ground reverse. The

same may also be said of the modification made by the court to

appellant's sixth instruction. The judgment of the Circuit Court will

be affirmed.

Affirmed.

UNITED STATES CIRCUIT COURT.

EASTERN DISTRICT OF MISSOURI.

September Term, 1874.

CLINTON O. DUTCHER add ANNIE C, \

his Wife, j

vs. i

BROOKLYN LIFE INSURANCE CO. J

A ten year non-forfeiture life policy, with participation in profits, provided that

in case of non-payment of any premium, or any note given in part payment,

"whatever balance due, less dividends, there may be at the time of the death

of the assured will be deducted from the tenths assured." The dividends

were to be applied toward payment of the notes. A paid up policy was to be

issued for us many tenths as there had been annual premiums paid in cash.

Four annual payments, including notes, were made.

Held, that the plaintiffs were entitled to a paid up policy for $4,000 without pre

vious payment of the notes.

Held, that the notes, with accrued interest, less dividends, are a lien upon the po

licy to be deducted when it shall become a claim.

This is a bill in equity against the company to enforce the issue

and delivery to the plaintiff of a paid up policy for $4,000. On Feb

ruary 29, 1868, the defendant issued its policy to Mrs. Dutcher, in

which, for the annual premium of $615.40, for ten years, the com

pany insured the life of the husband for $10,000, " with participation
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in profits. " This amount was payable " within sixty days after due

notice and proof of death." The other terms of the policy appear in

the opinion of the court. After the payment of four annual pre

miums, the plaintiffs (Mr. and Mrs. Dutcher) file the present bill,

claiming that under the terms of the policy they are entitled to a

paid up policy for $4,000. This is resisted by the company. The

other necessary facts appear in the opinion of the court.

Kbum & Patrick, for Plaintiff.

Sharp & Broadhead, for Company.

Treat, J.

This is a bill filed for specific performance.

On the 29th day of February, 1868,' the defendant issued a non-

feitable policy. The sum insured was $10,000 ; annual premium

$615.40 ; number of premiums to be paid, ten ; term, natural life of

the insured, "with participation in the profits." Payment of the

$10,000 was to be made within sixty days after death and proof

thereof—" the balance of the year's premium, if any, and all indebted

ness due or to become due to the company to be first deducted there

from." This seems to contemplate that there would be, or might bej

a part of a year's premium and other indebtedness due at the death

of the insured.

The policy further provides that " in case " " the premium as afore

said" shall not be paid "on or before the day herein mentioned for

the payment thereof, or any note or notes which may be given to and

received by said company in part payment of any premium, on the

day or days when the same shall become due," the policy shall become

void.

It further provides that " the dividend of profits which may become

payable by virtue of this policy to the holder thereof shall be applied

toward the payment of the note, taken for part premiums aforesaid,

and that if this policy " shall become void, said holder of the policy

" shall be liable to pay to said company the amount of all notes taken

for premiums which shall remain unpaid, except the balance remain

ing unpaid on the note taken for part premiums and made payable

at twelve months from date, and that the said last mentioned note is

to be canceled by said company on the surrender and cancellation of

said policy."

There is also a clause absolving the company from liability if the

insured becomes an inebriate, " on paying to the holder thereof * * *
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the amount of all unearned premiums actually received thereon up to

the time of such payment."

The next and last provision is as follows : " After two annual pay

ments, should the party wish to discontinue, (notice to the company

being given before the next premium becomes due,) the company will

issue a paid up policy for as many tenths of the amount originally

assured as there have been annual premiums paid in cash."

In this case the required notice was given after four payments had

been made, and a paid up policy was demanded for the prescribed

four tenths of the amount insured. The defendant refused the re

quest, unless the plaintiffs would first pay their notes for premiums

held by the company ; contending that the last clause, cited above,

contemplated a previous payment of the annual premiums in cash.

The plaintiffs, on the other hand, insist that those notes are mere

loans to them, to be paid out of their share of dividends, should their

share equal the amount of said notes, at the death of the assured,—

said notes being a lien on the policy for the sum finally due thereon,

—or, if that be not the true construction of the policy, then the de

fendant should issue a paid up policy for $4,000, less the amount of

said notes.

The terms of the policy, as to notes quoted above, are not very

clear ; for they seem to imply in one phrase that many notes for pre

miums may be outstanding, and in another phrase, that there can be

only one outstanding note of the kind, and that for a part of the last

premium due.

The course of dealing between the parties, however, has put a

practical construction on the contracts. The receipt for each annual

premium paid (as for the last in this case) is as follows :

" Received from Clinton O. Dutcher $615.40, which continues in

force policy No. 3718, issued by this company, until the 29th day of

February, 1872, in accordance with the terms and conditions of said

policy.

"Old note returned herewith, the indebtedness being debited

against the policy $547.48

Amount of premium loaned this year, . . 246.16 — $793.64."

The original agreement, it is admitted, was that of the $615.40 for

the annual premium, $369.24 should be paid in cash, and $246.16 in

a note at twelve months at seven per' cent, interest, whereupon a re

ceipt for payment of the whole premium should be given, the amount
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of said note to be a permanent loan by the company until paid by

dividends, and that at the maturity of said note, a new note, at the

same rate of interest, should be given, including the $246.16, and the

amount of the former note less the dividend applicable to its pay

ment. This was the mode pursued each year.

It is further admitted in this case that defendant had always, prior

to January 20th, 1871, issued paid up policies on demand without

deducting the loans on outstanding notes, holding such notes as a

lien against the paid up policy ; and that since that date the defend

ant has uniformly refused to issue a paid up policy unless the holder

first paid the outstanding loans or notes.

As there are many like suits pending against this defendant on

somewhat similar policies, issued at different times, it may be well to

examine them with reference to any changes made by the company in

the terms of its subsequent contracts. Thus, policy No. 6060, issued

March, 1869, is the same as that with reference to which this suit is

instituted, except that on the back thereof, in print and writing, the

cash surrender value of the policy is stated for successive years—th'at

value being " exclusive of the value of any dividend, deposits, or re

versions, which the company will pay in addition ; " also that " the

above amounts, less any outstanding loans or notes, will be paid on

the surrender of this policy, duly receipted, within two months after

being forfeited by non-payment of premiums."

The policies of the defendant were stated from the first to be non

forfeitable ; yet they contained clauses of forfeiture. Subsequently, as

above, the non-forfeitable provisions were attempted to be defined—

that is, a surrender cash value was stated, if the policy was surren

dered within two months after forfeiture. Still, in the body of the

policy the forfeiture clause for non-payment of premium and notes

when due was retained.

Policy 5633, issued in January, 1869, omits the words " non-for

feiture policy," and substitutes for the provision iibove quoted as the

last in the policy No. 3718, (that in question,) these words :

"On the surrender of this policy, while in' force, after the full

amount of two or more annual premiums have been paid in cash, in

cluding the payment of any note or notes given on account of pre

miums, the company will issue a paid up policy for the amount of*

premiums paid, less any and all dividends paid on said policy."

On the back of policy (No. 5633) was the same agreement as to

cash surrender value as that indorsed on policy No. 6060.
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The company had thus added to the new policies, subsequent to

plaintiffs', the requirement of previous payment of notes given on ac

count of premiums ; indicating on its part that there was previous

uncertainty on that point.

It thus appears that the policies issued by this company at the

commencement were designed to induce the holders to understand

that they included several distinct provisions favorable to the insured,

viz. :

1. They were non-forfeitable. Afterward they defined, under the

head of cash surrender value, the precise m eaning of their non-for

feitable qualities, and limited to two months the condition of non-for

feiture ; still retaining on the face of the policy their non-forfeiture

designation, and among the conditions, a forfeiture clause. Such

seemingly inconsistent and conflicting provisions exact a construction

against the company most favorable to the insured.

2. They gave to the insured a participation in the profits. For

what period of time? When he was insured for his natural life,

would not his participation in the profits continue until his death ?

It matters not that the annual premiums were to cease at the ex

piration of ten years, if the insurance was for life. The participa

tion in profits may be in various ways,—either by corresponding

reduction of premiums, in annual cash dividends, or in additions,

with or without accumulations of interest, to the principal sum as

sured.

3. The defendant's policies determined the mode of participation

in profits when part payment of annual premiums was by note. At

the time of the next annual premium, which would be the same time

the previous note fell due, there would be credited on the note the

dividend of profits to which it was entitled. Then the balance, to

gether with the amount payable by note for the next premium, would

be included in the new note, and the former note would be canceled

In that way there would be only one note outstanding. Such was

the practical construction given and assented to ; yet serious diffi

culties might have arisen if a forfeiture had been claimed ; for it is

provided that the holder, when forfeiture occurs, shall be liable to

pay all unpaid notes taken for premium, " except the balance remain-

'ing unpaid on the note taken for part premiums and made payable at

twelve months from date," and said last note is to be surrendered

and cancelled on surrender and cancellation of the policy. If that

was the only note which could, in the routine of business, be out

standing, and that was to be surrendered and canceled, for what
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would the bolder be liable ? It would seem be v^ould lose ouly the

cash paid on tho premiums, and that his notes would be surrendered.

But under the clause concerning inebriates, when the company can

cels a policy, it must pay back the amount of all unearned promiums

actually received. What is meant thereby ? Actually received only

in cash, or both in cash and notes ? The main question in dispute

here is, whether the defendant is bound to issue a paid up policy ex

cept when the anuual payments are actually paid hi cash, or the notes

given are also first paid in cash. Under the clause concerning in

ebriates, the company must pay back the amount of unearned pre

miums actually received. How received? In cash merely? Cer

tainly, it cannot be fairly contended that the company would absolve

itself under that clause by returning the cash payments and holding

the assured liable on his notes for premiums. The payment of pre

miums includes both cash and notes given. Why, then, should not

the phrase in the last clause as to annual premiums, "paid in cash,"

receive equally as broad and favorable a construction ?

4. The policies contemplated part payment by note, and indicated

how the notes should be treated in connection with the profits, and

also how the sum due on said notes should bo mot when tho policy

became payable, viz., that the sum insured should be paid, less the

amount due on the notes.

5. If the ten anuual payments had been made, the original policy

would have stood as a paid up policy, and thu last note would have

been outstanding, payable in twelve mouths, by its terms, less divi

dend accrued. Was it contemplated that it should be paid at the

end of twelve months, when it is admitted that the sum named

therein was to be a permanent loan at seven per cent., debited against

the policy ? If so, what was the inducement as to part payment by

note, and as to participation in profits to be applied to tho payment

of the note ? How was the participation of profits to bo thereafter

enjoyed ?

The theory of the plan proposed aud acted on was a receipt for

the annual premiums as for cash, while actually, cash was to be paid

for part, and a note was to be received as a cash payment for the

balance. Throughout tho ten years no actual payment, even of in

terest on tho notes, was expected, but the bilauco due thereon was

carried into a new note.

Practically, it seems, tho plan offered to the insured was found not

to work satisfactorily to the company, and hence it changed not only

the phraseology of its later policies but its own interpretation of the
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earlier policies. It changed the last clause concerning paid up

policies for tenths, as to " annual premiums paid in cash," so that

it should read, " including the payment of any note or notes given,"

etc.

Through all the various provisions concerning the non-forfeiture,

cash surrender, issuing of paid up policies for tenths, the giving of

notes, the way those notes should be treated on cash surrenders, or

cancellation in case of inebriates ; in short, throughout the various

contingencies attempted to be provided for, the notes are treated as

sums to be accounted for on the final payment of the policies, and

not before. It is impossible to reconcile the various provisions with

each other, or with the manifest theory on which the earlier policies

were based, or with the practical construction given, unless it is held

that paid up policies were to be issued for the tenths named, without

the previous payment of the notes, or the deduction of them from

the amount of said tenths. If deducted, what was to become of the

participation of profits, and what of the interest they bore ? The

conclusion is, that plaintiffs are entitled, on the facts agreed, to their

paid up policy. The company will hold the notes bearing seven per

cent, interest, and whatever balance due, less dividends, there may be

at the time of the death of the assured, will be deducted from the

tenths assured.

The defendant agreed that plaintiffs should participate in the pro

fits during the natural life of the assured ; that they should give

notes for part of annual premiums ; that at the expiration of ten an

nual premiums the policy should be considered paid up ; that the

dividends should be applied toward payment of the notes ; that the

amount payable at the death of the assured should be $10,000, less

the balance due on the final note given as above stated. It could

not be determined until the death what would be due on that note,

for while it bore seven per cent, interest annually, it was subject to

reduction for dividends. It was uncertain whether the dividends

would exceed the interest, or amount to the whole note, principal and

interest. Hence, when the paid up policies for tenths were demanded,

the plaintiffs were entitled thereto, without previous paymenj of the

notes.

Dillon, C. J.

The policy here in question is dated February 29th, 1868. The

payment of the premiums was to be made each year, part in cash and

part in a note for the amount of the premium " loaned by the com
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pany to the assured, upon interest. After making four annual pay

ments, the assured elected to avail herself of the last provision of the

policy, .which is in these words :. "After two annual payments, should

the party wish to discontinue, the company will issue a paid up po

licy for as many tenths of the amount originally assured as there have

been annual premiums paid in cash." The company holds the note

of the assured, given for previous premiums, less dividends, for

$793. 64, drawing seven per cent, interest. '

The assured now demands a paid up policy for $4,000, which the

company refuses to issue, unless she will first pay in cash her note for

$793.64, held by the company. The assured concedes, if the com

pany issues the policy for $4,000, that her outstanding note for

$793.04, with interest to the death of the person whose life is assured,

less dividends, is, by the terms of the policy, then to be deducted from

the $4,000.

As shown by my brother Tbeat, the provisions of the policy bearing

upon the question now to be decided are far from being harmonious

or clear. Under the circumstances, it seems to me that we cannot

go far wrong if we hold the company in the case to the same measure

of liability that down to January 20, 1871, it voluntarily admitted.

It is peculiarly a case, as it seems to me, in which the practical con

struction put upon the same kind of contract by the company for

years should be adopted by the court.

Among the agreed statements of fact is the following : " That

from the time the defendant begun business to the 20th day of Jan

uary, 1871, it was the course of business of the defendant to issue

paid up policies to policy-holders on demand, without deducting the

loans of the defendant to the policy-holder, and to hold the same as

a lien against the paid up policy ; but on and after said date the de

fendant refused to give a paid up policy to any policy-holder without

the payment first of any loans due defendant by such policy-holder."

I give to this course of dealing a controlling influence in my judg

ment, and accordingly am of opinion that the plaintiffs are entitled,

on the agreed facts, to a paid up policy for $4,000, payable at the

time and on the terms specified on the present policy as here ex

pounded.

Decree accordingly.
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SUPKEME COURT OF ILLINOIS.

Error to the City Court of Alton.

ILLINOIS MUTUAL FIRE INSURANCE CO.

vs.

ANDES INSURANCE COMPANY.*

1. Iu the case of an ordinary policy of insurance, and a loss, the sum insured is

the extent of the insurer's liability, but not the measure of the claim of the as

sured. The contract being one of indemnity, he is entitled only to that, and

the actual loss sustained by the assured is the measure of indemnity to which

he is entitled when it is less than the sum insured.

2. Where an insurance company, after having taken a risk and reinsured in an*

other company to indemnify itself against loss on its policy, discharges it* lia

bility by the payment of a less sum than that reinsured, the sum so paid by it

will be taken as the amount of damage sustained, and the measnre ol indemni

ty to be recovered of the second company.

• 3. And where the policy of reinsurance contained this clause : "Loss, if any,

payable !rro rata, at the same time and in the same manner as the reinsured

company," in case of a loss the reinsurer will only be bonnd to pay at the

same rate the reinsured shall pay ; so that, if the reinsured pays only ten cents

on the dollar of its insurance, the reinsurer will pay at the same rate on the

amount of its policy.

Charles P. Wise, for Plaintiff' in error.

Stuart, Edwards and Brown, and J. H. Yager, for Defendant in

error.

The only question here presented for decision is, as to the amount

of the recovery.

The original insurer became liable to pay to the first assured the

sum of $6,000 in consequence of the loss of the subject matter of the

first insurance ;.but it actually paid only $600 in full discharge of the

liability. The amount of the reinsurance was $2,000. Shall the re-

* From advanced shoetH of 69 111. Reports.

Sheldon, J.
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insured recover the full $2,000, or only $600, or a pro rata part of the

latter sura?

So far as we are aware, the contract of insurance, or of reinsurance,

against loss by fire, has uniformly been held to be a contract of in

demnity not exceeding the sum insured.

In the case of an ordinary policy of insurance, and a loss, the sum

insured is the extent of the insurer's liability, not the measure of the

assured's claim. The contract being one of indemnity, he is entitled

only to that, and the actual loss sustained by the assured is the mea

sure of indemnity to which he is entitled where it is less than the sum

insured. So, if the assured has parted with all his Interest in the

subject insured before the loss happens, he cannot recover, for the

reason that the contract is regarded as one for an indemnity, and he

has sustained no loss or damage.

Although the original insurer here did become liable to pay the

sum of $6,000, that did not turn out to be the amount of its actual

loss. The actual loss and damage which it sustained was $600, the

sum which it paid in full discharge of its liability. That sum, given

to the reinsured, would make good the loss sustained by reason of

the original insurance ; whereas, to allow a recovery of $2,000 would

enable it to realize a gain of $1,400 over and above the actual damage

it has sustained. It is difficult to see how this can be done consistent

ly with principle, under a contract which, we apprehend, this must

be admitted to be, to idemnify the reassured against the loss it might

sustain from the risk it had incurred in consequence of its prior in

surance.

In Bainbridge vs. Nelson, 10 East, 346, it was said by Bayley, J. :

"A policy of insurance is only a contract of indemnity, and anything

which tends to show that an assured can recover beyond his indem

nity, is against the very principle of the contract."

Of like import was the language of Lord Mansfield, in Hamilton

vs. Mendes, 2 Burr., 1210, in reference to an action on a policy of in

surance, as follows : " The plaintiff's demand is for an indemnity ;

his action, then, must be founded upon the nature of the damnifica

tion as it really is at the time the action is brought. It is repugnant,

upon a contract for indemnity, to recover as for a total loss, when the

court has decided that the damnification, in truth, is an average, or

perhaps no loss at all." " Whatever undoes the damnification in the

whole, or in part, must operate upon the indemnity in the same de

gree. It is a contradiction, in terms, to bring an action for indemnity

where, upon the whole event, no damage has been sustained."
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The precise point here involved is quite barren of the authority of

adjudged cases. As the contract of reinsurance was virtually pro

hibited in England more than a century ago—it having been there

forbidden except -where the insurer shall be insolvent, become bank

rupt or die, by the statute (19 Geo. 2, ch. 37, sec. 4)—that may ac

count for the absence of authority iu the English reports upon the

point.

What little authority is to be found, it must be confessed, is in sup

port of the view that, where the first insurer becomes insolvent, and

on a compromise with his creditors pays only a certain percentage

of the loss sustained by the insured, the reinsurer is, nevertheless,

bound to pay the reinsured the full amount of the reinsurance. Such

was the decision of a French court of admiralty at Marseilles, made

in 1748.

In Howe vs. Mutual Safety Insurance Co., 1 Sandf. R., 137, this

subject is quite elaborately considered, and the authorities bearing

upon it adduced, and the doctrine laid down by the above French

decision is recognized and adopted as the true rule of law which

governs the extent of the liability of a reinsurer.

There are treatises on insurance where the same doctrine may be

found laid down, but so far as they have, for its support, the au

thority of adjudications, ^they seem to depend upon the two cases

above cited.

In Eagle Insurance Co. vs. Lafayette Insurance Co., 9 Ind., 443,

the case in 1 Sandf. is with seeming reluctance barely recognized as

authority.

This comprises the sum of the authority of adjudged cases to which

we have been referred or which have been brought to our notice in

support of this doctrine of 'the reinsured, as contented for by the

appellee.

We can understand how the reinsured party, where the amount of

his liability has been ascertained, may be admitted to recover to the

full extent of the liability so long as the liability to pay continues, al

though he may not have made payment, or may be insolvent and un

able to pay. But where the liability has become actually discharged

by the payment of a sum less in amount, it is difficult to perceive, on

principle, why the sum paid in discharge of the liability should not

be. taken as the amount of damage sustained, and as the measure of

indemnity to be recovered under a contract which is confessedly one

of indemnity.
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Notwithstanding, then, the adverse authority that is to be found,

we are disposed to hold, on principle as we regard it, that $600, the

sum paid by the reinsured company in discharge of its liability for

$6,000, was the actual loss it sustained and the extent of the recovery

which should be had. And in view of the following special clause in

this policy of reinsurance, we are of opinion that the recovery in this

case should be reduced even below that sum. The clause is this:

" Loss, if any, payable pro rata, at the same time and in the same

manner as the reinsured company."

The only construction we can well put on this clause, and give it

practical effect, is that the Andes Insurance Company, the rein

surer, was only to pay at the same rate as the Illinois Mutual Fire

Insurance Company, the* reinsured, should pay ; and as the latter

company paid only ten cents on the dollar of its insurance, the for

mer company is only liable to pay at the same rate—that is, ten cents

on the dollar of the amount of its reinsurance, which would be $200.

Appellee's counsel suggests that the clause has reference only to

cases of double insurance. There is no warrant in the language of

the clause for giving it such a reference.

The policy of reinsurance is not before us. The case comes before

us as a certified question of law, and this clause is the only portion of

the policy which is put into the case, so that we have nothing, aside

from the language itself, of the clause, to aid in its construction.

We are of opinion the judgment should have been for $200 in

stead of $2,000.

The judgment is reversed and the cause remanded.

Judgment reversed.
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UNITED STATES CIRCUIT COURT.

DISTRICT OF KANSAS.

JAMES E. TERRY

vs.

IMPERIAL FIRE INS. CO. of London.

The members of a corporation created within the sovereignty of Great Britain, and

under the laws of that country, must be presumed to be citizens of that king

dom, and as such entitled to have their cause removed to the Federal Circuit

Court.

Thacher and Stephens,/or Plaintiff.

Nevison and Alford, /or Defendant.

Dillon, C. J.

The plaintiff, James E. Terry, commenced his suit in the District

Court of Douglas County against said defendant, the Imperial Fire

Company, to recovefra loss by fire upon a policy of insurance issued by

that company. The defendant, on entering its appearance, filed u

petition for a removal of the case to this court under the provisions

of the 12th section of the judiciary act of 1789, claiming that it is an

alien. On that petition the case was sent to this-court.

Now the plaintiff files his motion to remand the case to the State

court. '

The Imperial Fire Insurance Company of London is a corporate

body, organized under and by virtue of the laws of Great Britain.

The only question presented to this court for determination is wheth

er or not the defendant is an alien within the meaning of the Consti

tution and the judiciary act.

It is a question of no little moment, and one upon which there ap

pears to be no reported cases directly in point. Its solution, however,

is not difficult in the light of the several decisions of the Supreme
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Court establishing the right of corporate bodies of other States to liti

gate in the Federal courts as if citizens of such other States. Per

haps there is no one subject in the litigation of the highest court of

the land which has given rise to so much controversy, and which has

brought out so many able and fearless expressions of opinion from

the bench and the profession, as the question whether or not corpora

tions come within the jurisdictional right given to citizens of different

States to sue and be sued in the United States courts. But however

interesting that discussion may be to the legal student, or however

weighty may be the arguments and reasons urged against the conclusion

to which the Federal courts have arrived, it may now be regarded as'no

longer an open question, and we are bound by the maxim, stare deci

sis et non quieta movere. The reasoning upon which those decisions

rest applies with equal force to the question involved in this ease,

and is decisive of it. It has been repeatedly decided that a body cor

porate, organized under the laws of a State, is to be treated as a citi

zen of that State, so far as the question of jurisdiction of this court is

concerned.

In other words, when a corporation is created By the laws of a

State, the legal presumption is that its members are citizens of that

State ; and a suit by or against a corporation in its corporate name

must bo conclusively presumed to be a suit by or against citizens of

the State, which created the corporate body. Louisville, Cincinnati

and Charleston Railroad Co. vs. Letson, 2 How., ; Marshall vs.

Baltimore and Ohio Railroad Co., 16 How., 314; Covkigton Draw

bridge Co. vs. Shepherd, 20 How., 232 ; Ohio and Mississippi Bail-

road Co. vs. Wheeler, 1 Black, 286 ; Railway .<Jo. vs.' Whitton, 13

Wall., 270.

If, then, it is conclusively presumed that the members of a corpora

tion created by the laws of a State of this Union are citizens of that

State, a priori it follows that the members of a corporation created

within the sovereignty of Great Britain aiid under the laws of that

country are presmned to be citizens or subjects of that kingdom. In

the case of Bank of Augusta vs. Earle, 13 Pet., 585, it was decided

that a corporation can have no legal existence out of the boundaries of

the sovereignty by which it is created. It exists only by force of the

law. It must dwell in the place of its creation and cannot migrate to

another sovereignty ; yet it does not follow that its existence will not

be recognized in other places, or that it may not have the power of

' contracting in other States under the comity between States and na

tions. On the contrary, that power is therein distinctly affirmed. In
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the case of Bank of the United States vs. Devaux, 5 Cush., 61, Chief

Justice Marshall, speaking of the apprehension of suitors as to the

local influence of the State courts, classes aliens and citizens together

as coming within the rule, and says : " Aliens or citizens of different

States are not less susceptible of these apprehensions, nor can they

be supposed to be less the objects of constitutional provisions because

they are allowed to sue by a corporate name. That name, indeed,

cannot be an alien or a citizen, but the persons whom it represents

may be one or the other." * * * " Substantially aud essentially

the parties in such a case, when the members of the corporation are

aliens or citizens of a different State from the opposite party, come

within the spirit and terms of the jurisdiction conferred by the consti

tution on the national tribunals." Although that case has been modi

fied by late decisions on other points, the ride therein established,

classing aliens of foreign corporations, has yet to be questioned. In

Louisville Railroad Co. vs. Letson, the court, after speaking of the

case in 5 Clashing, say : "Let it then be admitted, for the puqjose of

this branch of the argument, that jurisdiction attaches in cases of cor

porations in consequence of . the citizenship of their members, aud

that foreign corporations may sue when the members are aliens; does it

necessarily follow, because the citizenship and residence of the mem

bers give jurisdiction in a suit at the instance of a plaintiff of another

State, that all of the corporators must be citizens of the State in

which the suit is brought ?" And the court then hold that the mem

bers of the corporation must be presumed to be citizens of the State

in which the corporation was created and domiciled.

The court test their decision upon this broad ground, and say :

" A corporation created by, and doing business in a particular State

is to be deemed to all intents and purposes as a person, although an

artificial person, au inhabitant of the same State for the purpose of its

incorporation, capable of being treated as a citizen of that State as

much as a natural person."

Resting upon the analogy of these decisions, we hold in this case

that the members of this insurance company, defendaut, must be pre

sumed to be subjects of Great Britain, and, as such, entitled to bring

their case to this court.

Motion to remand overruled.
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UNITED STATES CIRCUIT COURT.

SOUTHERN DISTRICT OF ILLINOIS.

January Term, 1875.

NORMAN

vs.

INSURANCE CO. OP NORTH AMERICA et al.*
t

Agents have an implied right in case of loss to investigate the question of its in

cendiary character, and the exercise of such right is binding on the company.

Companies are not responsible for criminal proceedings begun by their agents, un

less authorized or subsequently indorsed by tliem.

These companies, in December, A. D. 1872, had insurance on Mr.

Chapman's store at Carbondale, Illinois, in which Norman was a clerk,

which was burned. Upon the advice of a dettystive, Norman was ar

rested as the incendiary, but the information inculpating him subse

quently proved false. Norman therefore brought suits against all

of the above named companies for a conspiracy to arrest him and

for false imprisonment. The question as to whether the agents of

the companies authorized the arrests, or whether the detective acted

upon his own responsibility, was a disputed fact, but in reference to

the liability of the companies in case the jury should find the arrest

to have been authorized, Judge Treat charged the jury as below.

Joshua Allen, and Duff & Lemma, for Plain/iff.

Leonard Swett, and Edwards & Knapp,for Defendant.

Treat, J.

I wish to say to counsel, that there is an important proposition in

this case which I am called upon to decide, and I hope, if iny views

* Thi! Insurance Company of North America, the Franklin Fire Insurance Company of Puila .

delphia, and the JStna, Phcenix and Hartford insurance companies, of Hartford, Conn.
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do not meet theirs, exceptions will be made so that the question can

be reviewed hereafter.

My view in brief of the case is that the agents of these insurance

companies had the implied right, when this fire took place, to investi

gate the question of whether it was an incendiary fire or not. The

companies of course woiild be interested in such an investigation, be

cause, if it should turn out that the place was set on fire by the in

sured, or anybody by his connivance, it would avoid the policies, and

that would relieve them from paying the amount. I think, too, in

that connection, that these agents had the right to employ a detective to

make that investigation, and that their acts in making the investiga

tion and employing the detective would be binding on the company.

But the question of instituting criminal proceedings, I. think, is a

very different thing. These insurance companies have no more in

terest than any citizen in the question, whether criminal proceedings

are to be instituted or not ; they are not any more bound than any

other citizen to institute any s»ch proceedings. And my opinion

clearly is, that these agents, from their general employment as adjus

ters, had no right of themselves to institute such proceedings, unless

they had authority from the company. If the company had author

ized them to institute criminal proceedings, whenever they thought it

necessary in their discretion, then their act would bind the companies,

or if the companies authorized them to make the arrest iu this par

ticular case, the companies would be bound. Perhaps the companies

might be bound in another*way. If, after the arrest was made, all

the facts were reported to the companies, they might approve and

ratify the acts of their agents, and make themselves liable for what

they did not originally authorize.

In this view of case I shall instruct the jury that they cannot find

a verdict against these defendants, or any of them, unless they were

authorized to commence these criminal proceedings by the companies,

either by general or special instructions. Or if the jury should believe,

from the evidence, that these agents set this prosecution on foot, and

they afterward reported their acts to the companies, and that they

indorsed or ratified their acts, that would make the companies liable.
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UNITED STATES CIRCUIT COURT.

DISTRICT OF CONNECTICUT.

WILLIAM K. LATHROP et al., Neio York Policy-holders

of the American National Life and Trust Co.,

vs.

INSURANCE COMMISSIONER STEADMAN.*

In the case of a charter subject to amendment or repeal, in a State where chartere

are granted by special legislation, ■

Held, that one department of the government is bound to presume that another

has acted rightly, and the right of the judiciary to declare a statute void will

not be exercised without the clearest proof.

When a charter reserves the power to repeal, the legislature may exercise it sum

marily, and such action will not be subject to judicial review unless wantonly

exercised.

The legislature cannot so direct the disposal of the assets as to impair the obliga

tions of the contracts.

The legislature has tho right to appoint a trustee to administer the affairs of a

corporation whose charter is repealed.

The legislature has the power to state tho reasons which led to the repeal, and the

recitals of sucli reasons, like the repeal, are a legislative, not a judicial act.

The legislature enacted that the charter should be repealed provided an event did

not occur in the future, and the occurrence of this event was to be judged by

an officer and committee designated.

Held, that this is not a delegation of the power to repeal. It is a law in preserUi to

take effect infuturo.

Held, that without a repeal of the charter the legislature has power to place the

assets in charge of a custodian pending an investigation into its condition.

Held, that an act empowering the custodian simply to hold the assets, and pay

them back or dispose of them subject to the general statutes for the dissolution

of insolvent corporations, is not unconstitutional or deserving of judicial cen

sure.

Statement of the Case [by Ed. of the Ins. Law Journal.]

Pursuant to the provisions of an a ct passed by the legislature of

Connecticut, and approved July 27, 1871, the insurance commissioner

* Decision tiled Oct. 1, 1875.
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applied to the Probate Court of New Haven for the appointment of a

trustee to take possession of the assets of the American National Life

and Trust Company for the benefit of its creditors, alleging that the

assets were less than three fourths of the liabilities. The finding of

this court was.adverse to the petition. The commissioner then pre

sented a special report to the General Assembly of the State, sotting

forth the alleged facts. The Assembly thereupon adopted the fol

lowing preamble and resolution :

" Whereas, The American Mutual Life Insurance Company of New

Haven has transferred its assets to the American National Life and

Trust Company of New Haven, and has ceased business, said last

named company assuming the liabilities of said American National

Mutual Life Insurance Company ; and whereas it appears from the

report of the insurance commissioner relating to the affairs of said

American National Life and Trust Company7 that the liabilities of said

company exceed its assets more than $400,000; and whereas said com

pany has neglected and refused to render to the insurance commis

sioner a report of its condition and affairs as required by law ; there

fore,

Resolved, By this Assembly, that the charter of said American Mu

tual Life Insurance Company, ami the charter of said American Life

and Trust Company, shall, on the 1st day of September, A. D. 1875,

be and become wholly and absolutely repealed and annulled ; provid

ed, however, that if said American National Life and Trust Company

shall ba/ore said first day of September, 1875, supply the deficiency

existing in its assets, and receive from the insurance commissioner a

certificate showing that the assets of said company are sufficient to

satisfy all outstanding and unpaid debts and claims, and to provide a

full reinsurance reserve upon its policies in force, to be ascertained as

now required by law, then the charters of said companies shall re

main in full force, and shall not by this session be repealed or an

nulled.''

A further provision was added, that in case of a disagreement be

tween the commissioner and the company as to the amount of its

assets, the chief justice and his associate shall determine the amount

to be paid in, and if so paid within thirty days the resolution shall be

inoperative. The commissioner was to hold the assets subject to the

order of the chief justice. The further facts appear in the "pinion on

a motion to restrain the commissioner from interfering with the

assets.



1875.] Lathrop el al. vs. Insurance Commissioner. 831

Shipman, J.

****** The general principles of law which are involved in

this case are of great importance, and concern pecuniary interests in

this country of no ordinary magnitude, and would justify me in tak

ing more time for the consideration of this motion than I am now

able to give. It is proper that the hearing which will soon take place

before Judge Park and his associate in regard to the value of the as

sets of the company should not be embarrassed by the precedency of

any undecided motion in this court, and it is duo to the policy-holders

in this company that they should be speedily apprised of the deci

sion of the courts in regard to the management of its property. These

considerations demand a prompt decision, and prevent anything more

than a succinct statement of the principles which I deem applicable

to the case.

It is obvious at the outset that the general question which I am

asked to determine has always been considered by courts one of grave

importance. The right of the judiciary to declare a statute void, and

to arrest its execution, is one which in the opinion of all courts is

coupled with responsibilities so grave that it is never to be exercised

except in very clear cases. One department of the government is

bound to presume that another has acted rightly. The party who

wishes us to pronounce a law unconstitutional, takes upon himself

t he burden of proving beyond doubt that it is so. Erie II. R. Co. vs.

Casey, Penu., 217, Black, J. It should be a very clear case to justify

a court in deciding that an act of the legislature is invalid upon a

motion for a provisional injunction, a proceeding which addresses it

self particularly to judicial discretion.

'%ke defendant corporation is a stock corporation authorized to

issue life policies upon the mutual plan of insurance, but it is not

strictly a mutual insurance company, and the policy-holders are not

necessarily members of the corporation, and have no right to partici

pate in its management. The complainants appear before the court

only as creditors of the company. Being citizens of the State of New

York, they have a right to bring in this bill against tho defendants,

citizens of Connecticut, and their interests as creditors of the corpora

tion and cestuis que trust of the fund which is now in the control of

the directors of the corporation, entitles them to maintain their suit

if they have suffered injury. The principle that a stockholder of a

company cannot maintain a bill in equity against a wrong doer to

prevent an injury to the corporation, unless it should be averred and
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shall appear that the corporation has refused to take measures to

protect itself, does not extend to a bill which is in good faith filed by a

creditor. .

It is suggested that the questions in this case are the same as those

which are stated in the petitions of the insurance company now pend

ing in the Superior Court, and that they have already been virtually

passed upon by the decision of Judge Beardsley. While a decision

of any judge upon a motion for a temporary injunction is not a con

trolling authority, yet it is true that the same general questions which

are here presented were discussed in the argument before Judge

Beardsley; and the fact that an eminent judge of this State had in

effect refused the injunction when it was urged by the insurance

company, should properly load me to exercise caution before I grant

ed it on an action which, though brought by the policy-holders, the

affidavits on file in this case tend to show was instituted at the in

stance of the company. The counsel in the case are not seriously at

issue as to the principles which are applicable to the repeal of char

ters by legislatures. A charter is a contract between the State and

the corporators, and the corporation takes the grant subject to the

limitations which are contained in the act of incorporation. If no

power of repeal is reserved, none can be exercised ; but when the

charter itself, or a general statute, provides that the charter is subject

to repeal by the legislature at its pleasure, without restrictions or con

ditions limiting the power of repeal, the legislature has the right to

exercise its power summarily and at will, and its action being a legisla

tive and not a judicial act, cannot be reviewed by the courts, uuless it

should exercise its power so wantonly and carelessly as palpably to

violate the principles of natural justice ; and in such case a repeal, like

other legislative acts which do thus palpably violate the principle.* of

natural justice, may be reviewed by courts. The power of the legisla

ture, therefore, is not unlimited, for the private rights of persons are

not subject to an unjrtst and despotic exercise of power by a legisla

ture without means of redress. " The theory of our government,

State and national, is opposed to the deposit of unlimited power any

where. The executive, the legislative and the judicial branches of

these governments are all of limited and defined power." Loan

Association vs. Topeka, 20 Wall., 663. It is always to be presumed

that the legislature has exercised its great powers for adequate cause,

and the extreme caution with which legislatures ordinarily act npon

the subject of the repeal of charters fully warrants such a presump

tion. It is to be observed that this charter, like the majority of Con
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necticut* charters, provides that it may be repealed " at the pleasure

of the General Assembly." It is unlike the charters in the Pennsyl

vania cases of Erie R. R. Co. vs. Casey, 26 Penn. St., 287, and Com

monwealth vs. Pittsburgh, 58 Penn. St., 46, which provide that if

the companies should abuse or misuse their franchises the charters

should be subject to repeal. There is no question here whether the

legislature is or is not the final judge whether the contingency upon

which the authority to repeal is based has occurred. The language of

this charter is also unlike the charter which was examined in Allen vs.

McHeen, 1 Sumner, 276, which provided that the legislature could

alter, limit, restrain or annul the powers conferred, and in which case

th$ court held that a right of absolute repeal was not reserved. The

right of appeal is here expressly reserved, is to be exercised at the

pleasure of the General Assembly, and is subject only to the limitation

which I have suggested.

It is not material whether the court of probate had or had not de

cided that it was not expedient to appoint a trustee. That court

simply found that the company was insolvent, but that its assets were

not less than three fourths of its liabilities. The fiuding. or the opin

ion of the court did not debar the legislature from taking such legis

lative action as it deemed just.

A repeal of a charter does not of itself violate or impair the obliga

tions of any contract which the corporation has entered into. But

the legislature cannot establish such rules in regard to the manage

ment and disposition of the assets of the corporation that the avails

shall be diverted from or divided unfairly and unequally among the

creditors, and thus impair the obligation of contracts, or that the por

tion of the avails which belong to the stockholders shall be seques

tered and diverted from the owners, and thus iujure vested rights.

" The capital ami debts of banking and other moneyed corporations

constitute a trust fund and pledge for the payment of creditors and

stockholders, and a court of equity will lay hold of the fund and see

that it be duly collected and applied. A law distributing the pro

ceeds of an insolvent trading or banking corporation among its stock

holders, or giving it to strangers, or seizing it to the use of the State,

would as clearly impair the obligation of its contracts as a law giving

to the heirs the effects of a deceased natural person to the exclusion

of his creditors would impair the obligation of his contracts." Cur-

ran vs. State of Arkansas, 15 How., 312.

The legislature has also the right as an administrative measure to

appoint a trustee to take the assets and manage the affairs of a cor
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poration whose charter has been repealed in conformity with the

general just rules which it has prescribed, or with the rules of a court

of equity, if no statutory provisions have been enacted . If no trustee

is appointed by the legislature, " a court of equity, which never allows

a trust to fail for want of a trustee, would see to the execution of that

trust, although by the dissolution of the corporation the legal title to

the property has been changed." Curran vs. Arkansas, cited supra.

The complainants do not controvert in the main the principles

which have been stated, but they contend that while the legislature

had the right to repeal this charter, that it has not been in fact re

pealed, it and if has been repealed, that the provisions by which the

commissioner was appointed to hold the assets, subject to the order

of the chief judge, who does not act as a judge, but merely as a com

mittee, and whose directions are not subject to appeal or review, and

the provision that the title to the assets shall be vested in the com

missioner, are invalid, and that the resolution is void.

1. It is contended that the preamble is void because the legisla

ture has no power to find facts which may affect private rights, and

the preamble is so interwoven with the resolution that being void,

the resolution is void also.

It is true that the facts recited in a preamble of a private statute

are not evidence as between the person for whose benefit the act wiis

passed and a third person, aud that a legislature has no power to

find facts by legislative enactment so as to be evidence in suite against

persons who were not applicants for the act. Elmendorf vs. Carmi-

chael, 3 Littell, 472; Parmalee vs. Thompson, 7 Hill, 80. This is an

obvious rule of evidence. But it has no application here. If, as is

admitted, the legislature had power to repeal the charter, it bad the

power to state the reasons which induced it to act. A statement of

the reasons was not indispensable to the validity of the repeal, but

was proper for the information of the public and of the corporation.

This resolution is not a judicial act, finding that a forfeiture of the

charter has taken place. If it was, it could well be urged that a legis

lature has not ordinarily judicial powers, and that the attempt to exer

cise judicial functions is void, but the resolution is a legislative act de

claring the repeal and not the forfeiture of the charter, and the reci

tals are not in the nature of judicial findings of facts, but the state

ment of the reasons which operated upon the legislative mind. " The

inquiry into the affairs or defaults of a corporation, with a view to

continue or discontinue it, is not a judicial act. No issue is formed,

no decree or judgment is passed, no forfeiture is adjudged, no fine or
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punishment is imposed. But an inquiry is had in such form as is

deemed most wise and expedient, with a view to ascertain facts upon

which to exercise legislative power, or to learn whether a contingency

has happened upon which legislative action is required. " Crease vs.

Babcock, 23 Pick., 344.

2. The complainants insist that the legislature must of itself de

termine whether an enactment shall or shall not be a law, and cannot

delegate the power to make or repeal laws ; that the attempted repeal

of this charter is delegated to the insurance commissioner, and is

therefore void.

The resolution provides that the charter shall be repealed on Sep

tember 1, 1875, provided, if the company shall before that day receive

a certificate that deficiency in its assets has been supplied, then the

charter shall remain in full force, and, in case of a disagreement be

tween the commissioner and the company as to the amount of its

assets, the chief justice and his associate shall determine and state the

amount to be paid in, and if the amount so found shall be paid with

in thirty days the resolution shall be inoperative and void. I am in

clined to the opinion that by this resolution the charter was repealed,

but the repeal was not to take effect or be operative if a specified event

should thereafter take place, which event was uncertain. The commis

sioner, subject to an appeal to the chief justice and another member of

the court, was to determine whether that event had taken place. The

legislature, for itself, determined and enacted that the charter should

be repealed provided an event did not occur in the future ; the as

certainment and announcement that the event had happened, the

legislature entrusted to an officer or a committee whom it designated.

The legislature delegated to no one the power to determine whether

the charter should or should not be repealed. It delegated the' duty of

ascertaining whether a fact existed upon the existence of which it had

determined that the repeal should not go into effect. A valid statute

may be passed to take effect upon the happening of some future

event, certain or uncertain. It is a law in presenti to take effect in

futuro. The event or change of circumstances must be such as in the

judgment of the legislature affects the question of the expediency of

the law. The legislature in effect declares the law inexpedient, if the

event should not happen; expedient it should happen. They appeal

to nobody to judge of its expediency. Bartow vs. Himrod, 8 N. Y.,

483, per Ruggies, J.

3. The complainants further say that the charter is not repealed

until after the decision of Judge Park and his associate, that either



836 [Nov.,Report of Decisions.

before or after the repeal the legislature has no power to take the as

sets of an insurance company out of the hands of its officers and to

transfer the custody of the property to a third person, who is to hold

them subject to the order of an individual acting not as a judge, and

exercising no judicial functions, and not necessarily guided by the

principles of law, and from whose order there is no appeal—that the

resolve is a special and personal statute, prescribing an exceptional

and peculiar rule of conduct upon this single corporation, and there

fore unjust and in violation of legislative power.

The orginal resolution which was reported to the legislature con

tained the first proviso only. As reported, it' manifestly provided that

the charter should be repealed September 1, 1875, unless, upon the

happening of a certain event, the repeal should not go into effect. An

amendment was added, by which in case of a disagreement be

tween the commissioner and the insurance company, another com

mittee was appointed to ascertain the amount of deficiency, if any, and

if the amount so ascertained should be paid in, the resolution should be

inoperative and void. It is a question which it is not now necessary to

determine, whether the charter is already repealed or whether its re

peal occurs at the expiration of the time which is limited for payment of

the deficiency, if any there be, which may be found by the two judges,

and upon non-payment of the amount. I have already suggested that

the true construction is that the charter is repealed, to take effect or

not to take effect upon the happening of an uncertain event. If the

charter is repealed there can be no doubt of the power of the legisla

ture to appoint some person to act merely as custodian of the assets

of the corporation. But assuming that the charter is now in exis

tence, and unrepealed, I am of the opinion that the legislature has the

power, if in their opinion the public interests and the rights of credi

tors of a particular corporation demand it, to take away the custody

of the assets of such corporation from its directors and entrust the

custody to an officer of the State pending an investigation into the

company's solvency, and the determination of the fact whether the

event has happened upon which a repeal of the charter will take place.

It is apparent, from an inspection of the resolution, that the legisla

ture deemed the corporation insolvent, and that the liabilities exceed

ed the assets $400,000, and also was of opinion that the corporation

had not complied with the requirements of law, and that the affairs

of the company were in so precarious a condition that it was proper

to take the 'unusual step of repealing the charter. But the legisla

ture was also willing to give the company an opportunity of mak
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ing good the deficiency, and further was willing not to permit the de

cision of the insurance commissioner upon the question whether the

deficiency had been supplied, to be final, but to entrust the final hear

ing and determination in regard t<> the sufficiency of assets to two per

sons whose judicial position peculiarly adapts them to pass upon dis

puted questions of facts, whose official character precludes the suspicion

that injustice might be done, and should assure the creditors that then-

rights are to be guarded. That investigation would necessarily consume

time. The question presented itself : Do the interests of the cestuis

que trust in the property of the company require that during the in

vestigation the assets, which in our opinion have become seriously

impaired, shall remain in the bands of the directors ? The legislature

decided to place the assets, for the time being, in the custody of an

officer of the State, and derived their power so to do from the general

power which had been reserved over the affairs of this particular cor

poration—that of amendment of its charter at its pleasure. " What

ever might be time if the charter was a close oue, the General As

sembly could impose upon the defendants any additional conditions

or burdens connected with the grant which they might deem necessary

for the protection or welfare of the public, and which they might

originally and with justice have imposed." English vs. N. H. &

Northampton Co., 32 Conn., 2-43; » Commissioners, etc. vs. Holyoke

Water Power Co., 104 Mass., 446. It is not necessary that the reso

lution should be styled an amendment. Bishop vs. Brainard, 28

Conn., 298. The legislature has reserved to itself the control of this

charter, and can modify it to meet auy exigency which may arise in

the affairs of the corporation, and where the legislature has determined

that the pecuniary interests of the creditors are so imperiled that the

necessity of repealing the charter may arise, it would seem that the

legislature has the power to provide that the officer who has the over

sight of all the insurance companies of the State is the proper person

to have the exclusive custody of the assets of this corporation and act

as its treasurer for the time being. The legislature could originally

have imposed this condition upon the company ; they can impose it

at any time when they deem it necessary for the protection or welfare

of the corporation.

It is earnestly contended that the resolution directs the commis

sioner to hold the assets subject to the order or a committee not act

ing judicially, and from whose order there is no appeal, and who in

his directions is not necessarily acting in conformity with principles
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of law. It is true that the chief justice will act as committee or

agent of the legislature, end not strictly in his judicial capacity, and if

the resolution and the general statute in regard to life insurance cor

porations whose charters have been repealed, placed the assets under

the control of a committee, to be disposed of as the committee pleased,

and without the control of the courts of the State, such acts would

properly be the subject of severe critism, and might be declared to be

inoperative. This resolution simply empowers the commissioner to

hold the assets. He cannot sell or dispose of them under the resolu

tion, but is merely their custodian. The chief justice has only authori

ty to notify the commissioner either to return the assets to the com

pany, or that the event has not taken place upon which the repeal of

the charter is avoided, after which the commissioner is to be governed

by the general statute. He then becomes a trustee under the exclu

sive direction and control of a court of equity, and subject to its de

crees. The assets are not to be managed or disposed of, and the

avails are not to be paid in accordance with the order of a committee,

but in pursuance of the general statute, and under the direction of

the Superior Court, a court of general jurisdiction and of full chancery

powers.

The weight of the complainant's argument bore upon the clause of

this resolution, which they consider most unjust and prejudical to

their interests. I think that they misapprehend the nature of the

powers of the chief judge over the assets, which is so limited that

there is no interference with the rights of creditors.

Upon the argument of the motion the provisions of the general

statutes were criticised by the complainants. The bill does not ask

for the interference of the court upon the ground of the invalidity of

the statute, but the court is asked to prevent the commissioner from

taking possession of the assets under the authority of a resolution of

the General Assembly which is alleged to be void. I do not deem it,

therefore, incumbent upon me at this time to consider the character

of the statute.

The suggestions which have been made in regard to the control of

the legislature over those charters in which a power of amendment

or repeal has been reserved, apply to the objection that this resolu

tion is a special and peculiar law, by which the rights of this corpora

tion are to be jeopardized, differing from the law applicable to all

other corporations in like condition. All insurance companies in

Connecticut are created by special charter. Each company is under

the particular supervision of the legislature, and is liable in case of
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insolvency or malfeasance to be controlled by such action applicable

to the special case as shall serve to protect creditors or shareholders

or the public.

Sundry affidavits were read for the purpose of showing that Mr.

Steadman had not informed the company prior to September 1st, of

the amount of the alleged deficiency, and had not given the company

an opportunity to supply the required amount—and had not acted

justly toward the company since the passage of this resolution.

Counter affidavits were presented by the commissioner. If any steps

.were to be taken by the commissioner in advance of the action of the

company, prior to September 1st, in regard to which I express no

opinion, I am not satisfied that the commissioner failed to do what

ever the resolution or the statutes, or the duty which he owed to tho

corporation or to the public, imposed upon him. The corporation

does not seem to me to have suffered in consequence of a neglect of

the commissioner to keep them informed of his views and wishes.

The motion for a provisional injunction is denied, and the restrain

ing order now in force is vacated.

[Errata.—The following misprints occur in the preceding pages of

this case : On p. 830, line 12, omit " National ;" line 21, insert " Na

tional " after " American ;" line 31, for " session " read " resolution. '*

Page 831, line 8, for " precedency " read " pendency ;" line 24, insert

"26" before "Penn."—Ed. Journal.]
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SUPREME COURT OP PENNSYLVANIA.

ROYAL INSURANCE COMPANY

-

vs.

ROEDEL et al *

Contents in the npper stories wero insured by a, special policy, and the contents

in the lower and upper stories by general policies. The loss in the lower

stories exceeded the general policies, and the loss in the uppeV stories exceeded

the special policy.

Held, that the general policy must be paid in full, and not so contribute with the

special as t» relieve each of a portion of a total loss.

Judgment affirmed.

M. P. Henry, for Plaintiff.

E. G. Platt & Samuel Dickson, for Defendant.

Br the Court.

This case is ruled by that of Sloat vs. Royal Ins. Co., 13 P. F.

Smith, 14. The Iobs in this instance exceeds the entire insurance in

all the policies, general and special. The loss in the first and second

stories of the building, which was not covered by the special policy

in the subject in the third and fourth stories, largely exceeded the en

tire amount of the general policies. So the loss in the third and

fourth stories exceeded the amount of the special policy, which was

confined to the subject in those upper stories. It is clear, therefore,

that the general and special policies covered in fact different subjects,

and that the loss under each was more than sufficient to exhaust its

entire amount. A rule of average which would exempt the general

policies from a portion of their peculiar loss below, in order to carry

it to the relief of the special policy above, and thus to exonerate each

from a portion of a tolnl loss of different subjects, would directly

• Decision rendered Feb. I, 1876.
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contradict the very spirit and intent of the contract of insurarfce ;

the subjects being different, and the loss upon each being greater

than the insurance on such specially applicable to it, it is evident that

the average would effectuate no equity it was intended to cover. We

do not think Merrick vs. Germania Ins. Co., 4 P. F. Smith, 277, is

su fficiently clear on this point to overrule Sloat vs. Ins. Co.

Judgment affirmed.

SUPREME COURT OF WISCONSIN.

January Term, 1875.

Appeal from Circuit Court of Dane County.

M. E. FULLER and others, Appellants,

vs.

THE MADISON MUTUAL INS. CO.,

'Respondent.

An application when accepted does not constitute tho binding contract between

the parties exclusive of che policy. The application and acceptance constitute

an inchoate and executory contract, executed and completed by the policy.

One previously insured in the same mutual company is chargeable with notice of

its by-laws and business routine.

Inability to read a policy, through ignorance of the language, is no excuse fo-

ignoranee of its terms.

A proviso requiring knowledge of subtequent incumbrance, under penalty of for

feiture, is a very proper one.

A known breach of this condition by the insurjd amounts to a voluntary aban

donment of his insurance. IF ignjrance of the condition, it was involuntary

and negligent ignorance which avoided the policy.

Judgment affirmed.

Sloan, Stevens & Morris, for Appellants.

B. E. Hutchinson,/or Respondent.
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i Byan, C. J.

The position of the learned counsel for the appellants, that Detar's

application for insurance, accepted by the respondent, constitutes the

binding contract of insurance between the parties to it, exclusive of

the policy, appears to us wholly untenable. The application is, in

effect, for insurance by policy, and the premium note is in terms in

consideration of a policy. If the application were accepted other

wise than by the policy, then the application and acceptance consti

tuted an inchoate and executory contract, executed and completed by

the policy. Angel on Ins., sec. 22 ; May on Ins., sees. 44, 159, 168 ;

Kolmer vs. Ins. Co., 1 Wash., 93 ; McCulloch vs. Ins. Co., 1 Pick.,

278 ; Perkins vs. Ins. Co., 4 Cowan, 645 ; Lighthody vs. Ins. Co., 23

Wend., 18 ; N. E. Ins. Co. vs. Robinson, 25 Ind., 536 ; Taylor vs.

Ins. Co., 9 Howard, 390 ; .Etna Ins. Co. vs. Iron Co., 21 Wis., 458 ;

S. C, 26 Wis., 78. We cannot see the application of Falvey vs.

Transportation Co., 15 Wis., 129.

The application was for such a policy as the respondent was in the

habit of issuing in the usual course of business. Dotar had been pre

viously insured in the same mutual company, and is chargeable with

notice of its by-laws and routine of business. Angel, sec. 146 ; Mit

chell vs. Ins. Co., 51 Penn. St. , 402 ; Simeral vs. Ins. Co., 18 Iowa,

319 ; Coles vs. Ins. Co., ib., 425. Having made his application, paid

his premium, and accepted his policy, he is bound by it.

There is no pretence that he was overreached or deceived, otherwise

than in the fact that he could not and did not read the policy. That was

his own negligence. His want of knowledge of English is no excuse.

Had he desired to understand the policy in detail, he could and pre

sumably would have had it translated to him by some competent per

son. But like many who can read English, he neglected to make him

self acquainted with the terms and conditions of the policy on which

he slept so long. And he cannot he heard to complain that his

ignorance misled him.

We are not disposed to quarrel with the criticism of ^counsel on

some captious conditions of modern fire policies. Phoenix Insur

ance Company vs. Slaughter, 12 Wallace, 404, [1 Insurance Law

Journal, 666.] But we cannot regard the proviso of this policy

now in question as being of a censurable character. It is little to

say that the very general habit of insurance against fire has led to

great carelessness. The destruction of property by fire, and the con

sequent loss to the commonwealth, have been probably increased

largely by insurance. It is the interest of insurance companies, as
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it is public policy, that the insured should largely share the risk with

t he insurer. And to that end it is important not only that the in

surer s hould know the amount of incumbrance on property when in

sured, but should have notice of subsequent incumbrance. See Co

lumbian Ins. Co. vs. Lawrence, 2 Peters, 25 ; Hinman vs. Ins. Co.,

3 Ins. Law Jour. , 894. Hence the proviso in question, that if the

property insured should be additionally encumbered, without notice

to the respondent, the insurance should be void.

If Detar knew of the proviso, his subsequent mortgage without

notice to the respondent, operated as a voluntary abandonment of

the insurance. If he did not know of it, it was a disregard of the

terms of the contract, involuntary and negligent ignorance of its ef

fect, which avoided his insurance. That is the effect of the subse

quent incumbrance, without notice, under such a policy. Edwards

vs. Ins. Co., 1 Allen, 311 ; Brown vs. Ins. Co., 41 Penn. St., 187;

Penn Ins. Co., vs. Gottsman, 48 Penn. St., 151 ; Dodge Co. Ins. Co.

vs. Rogers, 12 Wis., 337 ; Wustum vs. Ins. Co., 15 Wis., 138 ; Keeler

vs. Ins. Co., 16 Wis., 523.

The judgment of the court below must be affirmed.

COURT OF APPEALS OF NEW YORK.

ELLEN O'REILLY, Bespondenl,

vs.

GUARDIAN MUTUAL LD7E INS. CO.,*

Appellant.

. A mere informal notification of the fact in a letter is sufficient as a notice of the

death of the insured to the company.

Seasonable proof of death might serve for both proof and notice, but a mere

notice cannot supply the place of a formal proof. The two are entirely dis

tinct.

When the form of proof is not prescribed by the policy it must be such reasonable

evidence as the party can command at the time, that the event has happened

* Decision rendered Feb. 28, 187S. '

i



814 [Nov.,Report of Decisions.

upon which the liability of the insurer depends. What is proof must be de

termined by the rules of evidence so far as they can be applied to extra-judicial

proceedings.

Neglect to notify a claimant that a mere notice of death is not proof, is not a

waiver of a condition requiring such proof to be furnished.

Judgment reversed.

S. Hand, for Appellant.

Jas. Tboy, for Respondent.

Allen, J.

The sum insured upon the joint lives of the plaintiff and Michael

O'Reilly, was, upon the death of either, payable to the survivor in

sixty days after due notice and proof of such death. It is objected

by the defendant that no proof of the death of either of the insured

was made to the company, and for that reason the action is prema

ture. By the terns of the contract the insurers have the full time of

sixty days after proof of death within which to pay the money, and

no action can be maintained upon the policy until after the expiration

of that time.

It is conceded that notice of the death of Michael O. Reilly was

given. The notice was in the form of a letter from the plaintiff to

the defendant, dated June 3, 1872, commencing, " I hereby inform

you," and stating that Michael O'Reilly, the husband of the writer,

and one of the insured, had died in Providence, R. I., on the 15th of

May preceding, after a short illness.

As a notice, the letter was a full compliance with the requirements

of the policy, and gave all the information the company could require

under the condition that notice should be given. It was held upon

the trial that it served the purpose of and was proof of the death of

Michael, sufficient as the preliminary proof also required by the

terms of the policy, so as to give an action after the lapse of sixty

days from the time of its receipt by the defendant. The notice and

proof of death required as conditions precedent to a right of action

upon the contract were distinct and separate acts. " Proof " of death,

if seasonably made, might serve for both the proof and notice con

templated, as the more authentic and verified information contained

in the " proofs," would ordinarily include nil the particulars which

would be communicated by the informal notice. But the converse is

not true. A mere notice cannot supply the place of or dispense with

the more formal proof provided for in the policy. The two are en

tirely distinct in their character, and are mentioned as two distinct
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nets to be performed by one who claims the benefit of the insurance.

A notice may be, and usually is, as in this case, an informal, un

verified, and uncorroborated assertion of the claimant, the party in

interest. It is ordinarily given immediately after the happening of

the event. There need be no delay in notifying the insurers, while

the making of formal proofs may be a work of time. What the

character of the " proof " should be, when not prescribed by the terms

of the policy, must depend very much upon the fact to be proved, and

the evidence by which it is ordinarily established, or of which it is

susceptible. But that proof, as that term is used, means something

more than the unverified declaration of the party in interest, whether

formal or informal, may be laid down as a self-evident proposition.

Else why require " proof," in addition to " notice ?" If " notice,"

information, or advice by the party in interest is proof, the one word

would have sufficed, and the second word has no place in the condi

tion, or office to perform.

" Proof," as in addition to notice, must mean evidence in some form,

such form as is usual and customary in euch cases, or as is recognized

by law, and is calculated to convince or persuade the mind of the

truth of the fact , alleged. The bare statement of one of known

character for truth might convince one who knew him of the reality

of the fact stated by him, but it would not be proof in any proper

sense. Proof is frequently used as the synonym of '' evidence," (1

Greenl., Ev., § 1,) and it was probably so used in this instance. The

condition can only be performed by furnishing evidence in some form,

of the truth of the fact stated in the notice, and upon which the

right of action depends. It need not be that full, clear, and explicit

proof which would be required upon the trial of an issue upon the

question, but it must be such reasonable evidence as the party can

command at the time to give assurance that the event has happened

upon which the liability of the insurers depends. Walsh vs. Marine

Ins. Co., 32 N. Y., 427. The purpose of the condition is that the

insurer may be able, intelligently, to form some estimate of his rights

and liabilities before he is obliged to pay, and some proof must be

exhibited. 2 Arnould on Ins., 1200.

In Lenox vs. United Ins. Co., 3 J. Cas., 224, it was held that the

protest of the master was sufficient as preliminary proof of the loss

of a vessel, as it was proof in the customary form. The court did

not pass upon the question whether proof by affidavit or under oath

was contemplated or necessary in all cases, but the protest was held

sufficient as the customary evidence in such cases, and that was proof
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under oath, and so stated to be by the court. The same evidence

was held sufficient in Talcott vs. Marine Ins. Co., 2 J. R., 130. It was

the usual documentary evidence of the fact alleged. See also Mun-

son vs. New England Marine Ins. Co., 4 Mass., 88.

Taylor vs. iEtna Life Ins. Co., 13 Gray, 434, was an action on a

life policy, and the court, by Metcalf, J., say, commenting upon a

similar condition, that " such notice and proof were pre-requisite to

the maintenance of this action." Proof had been furnisHed the

company, and Ihe defendant admitted that there was no defect in the

proof of death, unless in order to constitute due proof thereof it was

necessary to produce a sworn certificate of the attending physician.

The court held that the insurer not having made the production of

such certificate a condition of the policy, could not insist upon it, but

that any proof which was reasonably sufficient in law would be a

compliance with the condition. What is proof must be determined

according to the rules of evidence so far as they can be applied to

extra-judicial proceedings. The parties may prescribe the character

of the proofs to be made, but in this case they have not done so, and

it is left to be determined by general principles applicable to like

cases. As no proof of the death of Michael O'Reilly was furnished,

or attempted to be furnished, we are not called upon to say what

proof would answer the call of the policy. There being no proof of

any kind furnished, the condition precedent to an action was not

performed. The defendant did not waive the condition or the fur

nishing of proof of death by omitting to notify the plaintiff that the

notice was not proof. The notice was sufficient as a notice, and did

purport to be more than a mere notice.

It would have been impertinent to have notified the plaintiff that a

paper, not purporting to be proof, was not sufficient proof of the

death of the party.

The judgment must be reversed, and a new trial granted.

All concur.
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SUPREME COURT OF MISSISSIPPI.

October Term, 1874.

In Error to the Circuit Court of Hinds Co.

planters' Insurance co.

vs.

D. B. COMFORT.*

In n mutual fire company the expiration of the surrender and cancellation of the

policy relieves the assured from all assessments on his premium notes except

such as were previously made.

It rests on the underwriters to show that the assessment, according to the terms of

the charter, is for a loss during the term of the policy, and has been ratably pro

portioned.

Where a failure to pay assessments involves serious consequences to the insured,

the underwriter must be held to a fair and substantial compliance with the

terms of the assessment.

Where the charter provides that the asssessments shall be limited to losses in

curred during the continuance of the policy; that they shall be made equitably;

that they shall be liens on the property that may be compulsorily collected ;

and that the insurance should be void while they remained unpaid.

Held, that strict accuracy is not essential, but there must be a substantial compli

ance with the rule of equality in the assessment.

Held, that an assessment involving previous losses, and in which subsequent assess

ments were levied on paying members to make up for the defaults of those

who did not respond, without first endeavoring to secure compulsory payment,

was not an equitable assessment in which failure to pay would forfeit the in

surance. It was the duty of the company to have enforced the collections

from delinquents.

The proofs of loss are competent evidence of a compliance by insured with his

covenant, and a condition precedent to his right of recovery, but they are not

evidence as to the amount of loss.

A repudiation of the company's liability by the secretary in reponse to a letter

from the insured notifying of the loss is a waiver of the policy requirements of

preliminary proofs.

Judgment affirmed.

* Decision rendered April 5, 1875. To appear In 50 Mfofitaslppi Reports.
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W. L. Nugent and T. J. and F. A. R. Wharton, for Plaintiff' in

Error.

Messrs. Harbis & George,for Defendant in Error.

Tarbell, J.

This suit was brought by D. B. Comfort against the Planters' In

surance Company, (a corporation created by the laws of this State,)

on a policy of insurance to recover three thousand dollars, ($3,000,) the

amount of the risk taken by the defendant on the plaintiff's dwelling

house, against damages and loss by fire. The house was destroyed

by fire during the term of the policy. It was not controverted

that the assured was owner of the property, nor that it was of equal

or greater value than the sum named in the policy. But the defense

is rested mainly on two grounds : First, that the assured was in de

fault, at the time the loss occurred, in the payment of thirty-six dol

lars ($36) which had been assessed by the company on his desposit

note of one hundred and eighty dollars, ($180,) and that the effect of

such default by the underwriters' charter of incorporation and cove

nant in the policy was to make invalid and of no effect the policy, so

long as the assured suffered the assessment to remain unpaid.

The Planters' Insurance Company was organized on the mutual

plan, which has certain characteristics common to all companies do

ing an insurance business on that theory. Among the features which

distinguish such a company from those who insure upon a capital

paid up, or secured, are these: Each person who insures his- proper

ty becomes a member of the association. The capital is made up of

premiums, earniugs in the business, and deposit notes. The deposit

notes constitute, as it were, a reserved fund, to be called in as the

necessities of expenses and losses require. The insured become the

mutual indemnifiers of each other against damage and loss from the

elements insured against. The funds out of which damages and losses

are to be paid are the premiums, the earnings, and deposit notes. '

The mode of obtaining contributions from the makers of deposit

notes is to assess upon each liable for the losses and expenses of the

company a pro rata assessment of a just proportion, and require its

payment on due notice.

An examination of the charter of the company, (Session acts, 601 to

609,) will discover that its scheme of insurance contained all of these

features. Deposit notes may be received from the insured, which

notes shall be paid at such times and in such sums* as the directors

may from time to time require for the payment of losses or expenses.
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The directors or executive committee shall fix the amount each per

son shall pay, at the time of making application for insurance. Sect.

6. Every person who shall become insured, also his heirs, executors

* * and assigns continuing to be insured therein, shall be deemed

and taken to be members thereof, during the time specified in their poli

cies, and no longer. Sect. 7. The members shall be bound to pay their

proportion of all losses during the time for which they were insured,

to amount of their notes. Sect. 8. In case there shall not be sufficient

money in the treasury to pay any loss, the directors may settle

and determine the sums to be paid by the several members thereof,

as their respective portions of such loss, according to the amount of

their several deposit notes, notice of which shall be sent. The

amounts thus assessed shall be paid into the treasury within ninety

days after notice sent. Sect. 15.

A refusal to pay an assessment for thirty days, which has been duly

ordered, shall cause a loss of all benefit or advantage of the insurance,

for and during the term of such default. Sect. 16.

The cash premiums and deposit notes shall constitute the capital

stock, but a guarantee capital not exceeding $500,000 may be added.

Sect. 18. .

Every person who effects an insurance becomes a member of the

company, and is bound to pay his proportion of losses happening

during the time he was insured. The amount thus to be paid is

settled by an assessment on the deposit notes. For a refusal prompt

ly to respond to this assessment duly made, after notice, the policy

is suspended and becomes of no effect so long as the particular

member is in default. The defendant, through Van Hook, its chief

officer, placed its refusal to pay Cojnfort the amount of the risk it

had taken on his dwelling-house, upon the ground that, at the time

the house was consumed by fire, Comfort was recusant in paying the

assessment of $30, his due proportion of his deposit note, and that

under the lGth section of its charter, the policy was suspended and

inoperative. The plaintiffs attempted to obviate that defense in two

modes.

First, that the assessment was illegal, and therefore he was under

no obligation to pay it. Second, that he made a tender of the money,

or made reasonable efforts to pay at the defendant's chief office of

business.

The engagement of the members (all the insured are members) to

and with each other, is that they will make good to another all dam

ages and losses, arising from the element insured against.
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That is the obligation of the insured with each other contempo

raneously holding policies. But this mutual obligation is worked out

by the company in the mode prescribed in the 15th and 16th sections,

viz. , when a loss happened, if there be no money in the treasury,

then assessment shall be made and collected.

The deposit notes are made by the charter of the nature of a re

served fund, to meet expenses and losses whenever there is not money

enough in the treasury, derived from premiums, which are primarily

devoted to those purposes. The members of the company are per

petually changing by the expiration of policies, and new insurances.

'When the contingency arises to make and collect an assessment it must

be settled on these principles : First, the directory are to determine

the amount to be called in. Second, that the sum must apportioned

ratably upon the deposit notes of all the insured whose policies

were in existence unexpired at the date of the loss. The person who

effects an insurance to-day is not liable for a loss which occurred yes

terday. Responsibility to contribute to a loss begins when the insur

ance has been effected, and terminates when the policy expires. It

would follow, therefore, that whatever would dissolve the connection

'of the insured with the company would absolve him from all assess

ments, except such as had been previously made. Such would be the

effect of the surrender and cancellation of a policy, when the policy,

with the consent of the underwriter, is given up and cancelled. The

deposit note goes with it. Both are constituent parts of one transac

tion. Flanders on Fire Ins., 23.

The officers of the company have at all times information, from their

papers and records, of the data necessary to be considered in making

the assessment. They have information of the times and amount of

of losses, of whom are insured at such dates, and of the deposit notes.

They can readily make proper apportionments. It would rett upon

the underwriter properly to show that the assessment was one to

which the assured is bound to couti ibute. Atlantic Insurance Co.

vs. Fitzpatrick, 2 Gray, 297. Since the insured is only liable for his

proportional part, in common with others, for a loss which happened

whilst his policy continued, and is not resp mgible for losses which

occurred before ho became a member, or aft;;r his policy expired, it

would seem to be a logical consequence th.it tho underwriter must show

a state of facts which authorizes the assessment to be made. One of

those facts is, that the loss took place during the term of his policy.

Insurance Company vs. Haruay, 45 N. Y., 298. Long Poud Insurance

Company vs. Houghton, 6 Gray, 77, 82. Another fact to ba shown
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is, that all the members under a duty to contribute must be assessed.

This is necessary in order that the burden, which is common to all,

shall be equitably and equally distributed. Herkimer Co. vs.

Fuller, 15 Barbour, 375. Bangs vs. Gray, 15 Barbour, 272. Ohio

Company vs. Marietta Co., 3 Ohio St., 350. Insurance Company vs.

Harvey, 45 N. H., 298. Hart vs. Achilles, 28 Barber, 576. Dana vs.

Munro, 38 ib., 528. Van Hook, the secretary of the defendant, ex

plained the circumstances connected with the assessments. First, a

resolution of the directors of August 2, 1870, to the effect that each

deposit note given after April 1, 1869, and not heretofore assessed,

be assessed twenty per cent, to meet losses and expenses incurred

etc., on December, 1870. Another resolution was passed, making a

further assessment of twenty per cent, on all deposit notes held by '

the company, payable within thirty da}s after the 15th of December.

Notice was given to Comfort of his assessment, which expired the 15th

of January, 1871. These assessments had been made to meet losses

which had occuned. Hie assessments were made on all the mutual

policies * * without reference to the dates of the losses. More than

half the members refused to pay the first assessment. No compulsory

efforts by suits were made to compel payments. The second assess

ment was made with a view of raising the funds needed from the

policy-holders other than those who were delinquent in the first assess

ment. The witness also said that the second assessment w as made on

all the deposit notes held by the company.

The 16th section of the defendant's charter already referred to, by

way of penalty upon the member who refuses to pay promptly his

assessment, excludes and debars him of all benefit and advantage of

his insurance during the term of such- default, but nevertheless he

shall continue liable to contribute to losses until his, policy expires

by limitation. In addition, by the terms of the preceding section, upon

failure to pay the assessment the company may sue for and collect

the whole amount of the deposit note, and the money shall be subject

to the payment of losses and expenses which have or may thereafter

accrue. Where such serious consequences are visited upon the in

sured for a failure to perform his part of the contract, the under

writer ought to be held to a fair and substantial compliance on his

part.

Comfort, as already observed, was under an obligation, if the necessi

ty arose, to pay his proper proportion to the funds of the company.

The rule by which his share of the contribution is to bo ascertained

is distinctly pointed out in the charter. First the gross sum, the
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aggregate of losses, or of losses and expenses accrued since each be

came a member by insurance of his property. That sum is distribut

ed ratably among all mutual policy-holders, who were such during

the time the losses and expenses accrued. If therefore the company

sustained a loss before Comfort became a member, he cannot be as

sessed for it, but the money must be raised from those who were at

that time insured. Each insured may be made assessable to the full

amount of his deposit note for losses happening during the term of

his policy, but for no other.

It appears that both assessments, of August and December, were

made to cover losses and expenses that had been sustained as well

before as during the term of Comfort's policy. If for prior losses, he

is in no wise liable for them. It is incumbent on the defendant, in

order to sustain this branch of its defense, to show a proper assess

ment, authorized by its contract with Comfort, and its charter and by

laws. The term of the deposit note did not bind Comfort to pay the

$180, the sum named in it absolutely. The words are " in such por

tions and at such times as the directors of said company may, agree

ably to -their charter and by-laws, require to pay the expenses and

losses." The charter, and the by-laws made in agreement with it, are

the criterion to determine the validity of a particular assessment.

In order, then, that the defendant may claim the benefit of the for

feiture denounced by the charter, and repeated in the policy, nt must

show that losses had accrued for which Comfort was liable. That proof

was not definitely made by the defendant. But the charter plainly

intends, and- it is expressed, that those who share the burden must

equally (proportioned to their insurance and deposit notes) contri

bute to it. Bwt it was proved- that not half of the members paid the

first assessment; (Comfort, however, paid his.) That made the second

assessment larger than would have been necessary, and increased the

amount demanded from those who were prompt. We do not meau

that if the apportionment is .not made with strict accuracy that it will

be vitiated.

But the charter requires that the rule of equality must be substan

tially observed. We do not doubt that insolvent makers of these

notes may be altogether rejected from the computation, and the assess

ment be made with reference to those that are solvent.

But great injustice is done to those who pay punctually, if the com

pany does not avail of the means it has of compulsory payments.

The charter gives the company the extraordinary security of a lien

on the buildings insured, and premises, for the deposit notes. It is
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highly probable that the failure to collect from the delinquents under

the first assessment increased the last assessment upon all who had

paid five per cent. Upon refusal to pay within thirty days the first

assessment, the company could have recovered the entire amount of

the deposit notes from delinquents, and would have had the right to

appropriate out of that fund to liquidate future assessments as to

such parties.

It was plainly the duty of the company to have enforced collections

from the delinquents by suits if necessary. If that be not done, it be

comes impossible to equally apportion losses and expenses among the

the members. We are of opinion that it was not shown in evidence

that the assessment in December upon Comfort was imposed accord

ing to the charter of the defendant. The company had no right to

demand its payment, and it does not have the effect upon his policy

of insurance denounced by the 16th section of the charter. If the

assessment was improperly made, and could not be collected by suit,

manifestly it ought not to have the effect of suspending and annulling

the policy so long as the default continues. It has been argued for the

plaintiff in error, though not much pressed, that Comfort did not

supply the requisite proof of loss, and that it was error to have admit

ted in evidence on the trial the preliminary proof of loss, being

his own affidavit, and the certificate of Webb the clerk.

One of the covenants in the policy is that the insured shall within

thirty days make out a full statement of his loss, and procure the

certificate of a notary public, clerk of a court of record, reciting certain

matters pointed out in the policy. These papers were competent evi

dence of a compliance by the assured with his covenant. Although

they are meant for the information of the underwriter, to enable the

company to make full investigation as to the cause and amount of

the loss, so as to determine whether it will adjust it or not, yet they

are also a condition precedent to the right of the assured to recover,

(Flanders on Fire Insurance pp. 527, 528,) and competent evidence of

a compliance with the policy, but are not evidence of the quantity

and quality of the goods or property lost. In response to Comfort's

letter notifying the company of the loss, the secretary promptly re

plied, repudiating liability of the company, on the ground of non-pay

ment of the assessment. That relieved the assured of the duty of pre

senting preliminary proofs. They could be of no value to the under

writer, and such act is accepted as a waiver of them. Post vs. iEtua

Ins. Co., 43 Barb., 351. Clark vs. Insurance Co., 6 Cush., 340. But

the plaintiff, in his testimony, stated that his house was burned the
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9th of June, 1871, and that it was of the value of $5,000, and the day

after the fire he sent the preliminary proofs to the secretary. Mr.

Van Hook promptly replied, expressing sympathy for the loss, but re

fusing to entertain the question of adjustment, for the reason already

stated. The building in the application for the insurance was valued at

$5,000. Lucas, in his testimony, mentions incidentally that the plain

tiff's house was burned. It is manifest from the record that defen

dant did not by testimony controvert, in the Circuit Court, that the

building was consumed by fire, and was of greater value than the risk

assumed. The defense was placed in that court upon the position

originally taken by Van Hook. If the proofs on these points were not

as full as they might have been, it was because the real controversy

was over the position originally taken by the defendant.

In view of the result reached in the first question it is unnecessary

to consider the other points made by the defendant, viz., the deci

sion of the Circuit Court overruling demurrer to the first count of the

declaration, and whether a tender was actually made of the $36, to

Webb, agent, and if made, whether it would have availed the plaintiff;

and also, whether the efforts to pay that sum at the principal office

in Jackson had the effect of relieving the plaintiff from' a suspension

or temporary annulment of the policy. The defendant had the bene

fit of these matters on the trial. The testimony was admissible under

the second as well as under the first count. The only difference be

tween the counts was that the first averred a tender of the $36 to

Webb, the agent, and also the offer to pay it at the principal office.

No prejudice has incurred to the defendant by reason thereof. We

think there is no error in the judgment. It is therefore affirmed.

Note.—The foregoing opinion has reference solely to policies issued

under the mutual plan.

By reference to the 6th section of the charter it will be seen that

" any person applying for insurance, so electing may pay a definite sum

of money for such insurance and incur no further liability." In

consequence of absence from Jackson, I have taken no part iu the

consideration of this case. Takbell, J.

[Simrall, J., and not Tarbell, as misprinted, delivered the opinion

of the court.—Ed. Journal.]
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SUPREME COURT OF MICHIGAN.

January Term, 1875.

Error to Bay Circuit.

CLAY FIltE AND MARINE INS. CO., Plaintiff' in Error,

m.

HURON SALT AND LUMBER MANUF. CO. fob the use

and benefit of George Q. Smith, Defendant in Error*

That the declaration counted on a policy of a corporation existing under the laws

of another State, and the execution of the policy had not been proved, was not

a valid objection to its admission as evidence by the insured.

Nor was it iucumbent on the insured as preliminary to introducing tho policy, to

show that the company was not acting illegally in insuring.

Nor was it fatal to the admission of the policy that a special count in the declara

tion stated, undera videlicet, that the contract was made in 13., whereas tho true

place was in another State, where nobody was misled.

The Michigan statute against unauthorized insurance does not prohibit an unauthor

ized company from contracting in another State for insurance on Michigan

property.

The policy insuring P., a corporation, described tho property as '. their three

story," etc. "Loss, if any, payable to S., as his interest may appear." The

policy contained a provision that it should be void if the insured did not own

the property by a sole unconditional and entire ownership, so expressed in the

written portion.

Held, that where the whole declaration was constructed on the theory that the cor

poration plaintiff possessed the entire interest, the introduction of the expres

sion, " for the use and benefit "of S. in the declaration had no effect to vary

the issue from what it would have been if the phrase had been omitted.

Held, that the occurrence of the phrase in the policy did not necessitate proof of

any interest by S. in the insured property.

Held, that the possession of a bare legal title by the insured, while the equitable

estate and interest, and the right to be immediately invested with the legal

title, belonged to another, was not the unconditional ownership contemplated

in the policy and avoided the insurance.

Judgment reversed.

Holmes; Haynes and Stoddard, for Plaintiff' in Error.

McDonald & Cobb and Hoyt Post, for Dtfvndant in Error.

* To appear in 30 Mich.
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Graves, J.

The last named company sues the former to recover on a policy of

insurance against loss by fire, and having succeeded in the court below,

the insurance company now seek a review by this court of several

rulings at the trial. The trial was before a jury, and the re-examina

tion is asked upon a bill of exceptions brought up on writ of errpr.

The suit was begun by declaration which embraced the general

counts in assumpsit and one special count, in which the defendant in

error assumed to set forth the true main features of the contract of

insurance. The commencement of the declaration was in these terms:

'I County of Bay, ss. The Huron Salt and Lumber Manufacturing

Company, a corporation formed and existing under the laws of the

State of Michigan, plaintiff herein, for the use and benefit of George

C. Smith, by McDonald & Cobb, its attorneys, complains of the

Clay Fire and Marine Insurance Company, a corporation formed and

existing under the laws of the State of Kentucky, defendant herein, of

a pica of trespass on the case on promises, filing this declaration as

commencement of suit. "

This statement in the commencement that the Salt and Lumber

Company was plaintiff, was not departed from in setting out the

cause of action. The general counts were in the usual form, and the

special counts set out a contract between the companies and averred

no transfer.

The special count alleged that "on the 2d day of April, A. D., 1873,

to wit at Bay City, in said County of Bay, the defendant made a certain

policy of insurance in writing, by and through its agent, EL Martin,

whereby the said defendant, in consideration of the sum of thirty-

seven dollars and fifty cents, to it paid by the plaintiff, did insure the

said plaintiff against loss or damage by fire to the amount of fifteen

hundred dollars on its one-story frame salt block, and on kettles,

pumps, steam-pipes and such tools and implements as were used in

the manufacture of salt, contained therein, situated about forty feet

from its steam saw-mill at Salisbury, Bay County, Michigan, (said

plaintiff being the owner and in possession of said property,) and the

said defendant, in consideration of the said sum of thirty-seven

dollars and fifty cents, did in said policy of insurance promise and

agree with the said plaintiff to make good to the said plaintiff all

such immediate loss or damage by fire, not exceeding in amount the

said sum of fifteen hundred dollars, on the interest of the plaintiff in

said property, as should happen to the said property from the second
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day of April, A. D. 1873, at twelve o'clock, noon, to the second day

of April, A. D. 1874, at twelve o'clock, noon, the amount of such loss

or damage to be paid sixty days after due notice and proof of the

same, according to the terms and conditions of said policy."

The court then proceeded to aver that " On the 22d day of June,

A. D. 1873, the said policy or contract of insurance being then in

full force, and the plaintiff being then the owner and in possession of

said property," the same was burned, whereby " the plaintiff" suffered

loss and damage to wit, $30,000, of which the defendant had due no

tice and proof, etc. , in accordance with the provisions of the policy,

and that by reason of the premises the defendant, to wit, on the 1st

day of October, A. D. 1875, at Bay City in said County of Bay, became

and was indebted to the plaintiff, etc., according to the terms of said

contract, and in consideration thereof, then and there undertook, and

faithfully promised to pay to said plaintiff, etc. ; that nevertheless the

defendant neglects and refuses to pay said plaintiff, etc., to the great

damage of the plaintiff," etc.

No copy of the policy appears to have been given with the declara

tion, but it may be well, before alluding to the defense, to notice some

of its provisions. After describing the property insured as " their one

story frame salt block," etc., and stating that other insurance was per

mitted, it went on to say: "Loss payable to George C. Smith, of

Chicago, Illinois, as his interest may appear;" and further on it con

tained the following clause : " If the assured is not the sole and uncon

ditional owner of the property insured, or (if said property be a build

ing or buildings,) of the land on which said building or buildiugs stand,

by a sole unconditional and entire ownership and title, and is not so

expressed in the written portion of the policy, then and in every such

case this policy shall be void."

The instrument concluded as follows : " This policy is made and

accepted upon the above express conditions, but shall not be valid

unless countersigned by the only authorized agent of the Clay Fire

and Marine Insurance Company at Chicago. In witness thereof the

said Clay Fire and Marine Insurance Company have caused these

presents to be signed by their president and attested by their secre

tary, in the city of Newport and State Kentucky. Wo. Robson

president; D. Wolf, secretary. Countersigned at Chicago, Illinois, this

2d day of April, 1873. H. Martin, general agent." The ownership of

defendants in error, or their interest, was no otherwise expressed in

the policy than by the pronoun " their " in the description.

The insurance company pleaded the general issue to the declara

I
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tion, without any affidavit denying or questioning the execution of the

policy, but added a notice that they would prove and insist that when

the policy mentioned in the declaration was issued the plaintiff cor

poration was not the entire unconditional and sole owner of the

property insured; also that the interest of the plaintiff corporation in

the property was not expressed in the written part of the policy

whereby the policy was void on delivery; that on or about the 1st of

April, 1868, the plaintiff corporation, by Charles M. Smith, its presi

dent and agent, by writing in his or its name, sold the property de

scribed and intended to be insured by the policy in question, to John

W. Babcock, who went into possession under the contract, and at the

date of the policy, and when the loss happened, was equitable owner

and entitled to conveyance and possession ; that the plaintiff corpora

tion was fully paid by Babcock for the property, and at the date of

the poliey, and at the time of the alleged loss, had no interest except

that of trustee of the naked legal title ; that none of said facts were

described in the application or expressed in the written part of the

policy ; that the contract of sale was made and executed in the indi

vidual name of said Charles M. Smith, but was made by him with the

knowledge and assent of the plaintiff corporation, and for its benefit;

that said Babcock paid for the property within the times as written

or as extended by said Charles M. Smith on behalf of his corporation,

and that said George C. Smith had full notice of all the facts; and

further, that said George C. Smith had no insurable interest at the

date of the policy, or at the time of the loss, and that no proof or state

ment of any interest of his in the property, or in the policy, or in the

money claimed in the policy, has been furnished to the insurance

company. The plaintiff corporation, at the trial, first produced Mr.

Rogers as a witness and he testified that he took charge of the plain

tiff's business on the fifth of September, 1872, and at the same time

took possession of the insured property, and so continued until it was

destroyed by fire on the 21st of June, 1873; that he operated the

property during that interval in the interest of the plaintiff corpora

tion, and know of the insurance, and he identified the policy.

This instrument was then offered in evidence, when the insurance

company objected on three grounds. First, that the' declaration

counted on a policy made by a corporation formed and existing under

the laws of Kentucky, and the execution of the policy had not been

proved. Second, because no proof had been given of authority of

such company to do business in this State ; and third, that the

policy did not appear to have been made in Bay County, but
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in Illinois. The court admitted the policy against these objections

and an exception was taken. It is not important to pass upon these

objections, but I shall briefly notice them. The law is distinctly set

tled against the ground first stated. The Peoria Marine and Fire Ins.

Co. vs. Perkins, 16 Mich., 380. The People vs. John, 22 Mich., 461.

The second ground is not explicit, but we suppose the point in

tended was that it was incumbent upon the plaintiff below as a pre

liminary to the introduction of the policy to show that the defendant

insurance company, when it assumed to insure the property in ques

tion, and took from the assured the money for so doing, was not act

ing in plain derogation of our laws, and at the same time committing

a gross fraud. The statement of the proposition contains its own

refutation. It was not admissible for the insurance company to insist

upon a preliminary express showing by its contractor that in insur

ing it acted honestly, and where it was lawful for it to act. It was to

be presumed, and certainly as against itself in the absence of contrary

proof, that in making the insurance it acted at a place where it would

be lawful rather than unlawful, and in good rather than in bad faith.

In saying thus much it is not admitted that the point could be

maintained upon any reasonable theory, or any proper view of the

facts, and it is not deemed needful to spend time multiplying reasons

against it. The third ground of objection is obscure. We can only

suppose that it was meant to claim that the contract was alleged to

have been made in Michigan, whilst the instrument offered purported

to have been made in Illinois, and hence there was a variance. The

point is extremely technical and does not commend itself to the court.

Whenever the contract was made, the right to sue upon it was not

local. That right was transitory. If in fact, as the objection claimed,

the insurance was effected in Illinois, the contract was liable to be

sued upon here. But the essence of the objection would seem to be

found in the terms of the special count of the declaration: It is there

stated under a videlicet that the contract was made at Bay City, in

the County of Bay, and a statement of the true place was not insert

ed before the videlicet.

If the latter had been done the entire ground of objection would

have been wanting.

As it was, it is most certain that nobody was misled or surprised.

This is evident from the notice of defendant, and from the whole

course of the trial, and one rule in regard to declaring on policies

was intended to get rid of such refinements in this class of cases.

The ancient doctrine of pleading in regard to venue in transitory
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causes of action originating abroad was highly artificial, and stuffed

with fictions. Mustyn vs. Fabrigas, and notes, 1 Smith's L. C. ; Tidd's

Prac., 4th ed., 363; 1 Spencer's Eq. J. , 699.

Without laying down any general rule, I am of opinion that the rul

ing of the court upon the point here afforded no cause for complaint.

The policy having been admitted, proof of loss was made, and evi

dence given, from the records of deeds which served to show that the

legal title of the insured property was in the plaintiff corporation, and

the case was rested.

The defense then produced John W. Babcock as a witness, who

identified and proved the written contract of sale mentioned in the

notice annexed to the plea. He also testified that he went into actual

possession under the contract on the 3d of April, 1868, and con

tinued in possession until about the 4th or 6th of September, 1872 ;

that he made valuable improvements, and among others built about

$7,000 worth of docks.

The defense then offered the contract in evidence, and along with

it offered to make proof of the facts stated in the notice of defense as

to the equitable title of Babcock. The offer was rejected, and, as

would seem, on the broad ground that the retention of the legal title,

although Babcock had the complete equitable 'interest, and was posi

tively entitled to have the legal title transferred to him, was sufficient,

and that the right ascribed to Babcock would not be any matter of

defense in view of the terms of the policy.

After this rejection the insurance company sought to defend by show

ing that when it insured, and when the loss happened, it had not

complied with our laws, prescribing the terms on which agents of

foreign companies may act here, and this was refused. The defense,

in a request to charge, also insisted that as by the terms of the policy

any loss occurring was made payable to George C. Smith, as his

interest might appear, and as the suit was prosecuted for his use and

benefit, no recovery could be had without proof of some legal or equit

able interest by him in the property insured at the time of the loss.

Although the two latter points are not material to the disposal of the

case it may be expedient to notice them briefly, because they may be

agitated hereafter.

In regard to the first of these it is sufficient to say, without looking

further or seeking other grounds, that the contract of insurance here

purported to have been made in another State, and that the defense

explicitly assumed such to be the fact. The contract was personal

and not real, and, although it had relation in a certain sense to realty,
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it was not operative upon the estate, but merely as an agreement to

pay money in case the erections or other property specified should be

damaged by fire. The circumstance that the liability to pay was

made to depend upon an event to real property here, did not make

the contract a Michigan contract, or in any legal sense make this

State the place of performance by the insurance company, and the

further circumstance that the contractee was a Michigan corporation

did not impress upon the contract the quality of locality so as to cause

our laws in regard to business done here by agents of foreign com

panies to affect it in point of law.

The statute does not assume to forbid the making of contracts of in

surance abroad upon property here, nor does it assume to invalidate

such agreements. What it enacts is, that " it shall not be lawful for

any person or persons to act within this State as agent or otherwise in

prosecuting or receiving applications for insurance, or in any manner

to aid in transacting the business of fire or marine insurance for any

company, association or individual, not incorporated in this State with

out," etc. § 1683, C. L. Another provision provides for punishing by

fine any person violating this law. § 1689, C. L. The law applies to

operations within the State, and against the representatives of foreign

incorporated and unincorporated interests, and of domestic unincor

porated ones. The defense suggested, attempted on the ground sug

gested by the offer of proof, is a very ungracious one, and it is more

than questionable whether it could have prevailed, even if the contract

had appeared to be a Michigan contract. Without assuming to decide

the point, and without touching upon the possibility of shutting out

the defense as an attempt by the insurance company to take advan

tage of their own misconduct, it lies in our way to remark that there

is much room for claiming that our statute was uot intended to make

void at the election of insurers, and does not make void at their elec

tion, such insurances as they may effect here without having complied

with the regulations in question.

The point raised by a request to charge as before mentioned is not

well taken. The proof was silent as to any right or interest in any

one but the plaintiff.

It is not very plain what object the pleader had in introducing the

expression, " for the use and benefit of George C. Smith, into the

declaration. It appears only in the commencement, and then only as

an adjunct to the description of the plaintiff. No assignment is set

forth, and there is no allusion in the body of the declaration to any

other interest or title than such as the plaintiff held. On the contrary,
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l.be whole declaration was constructed on the theory that the corpora

tion plaintiff possessed the entire interest, and was exclusively entitled.

As matter of pleading the epithet in question would seem to have no

force whatever. It might possibly be contended that in point of fact,

as between the plaintiff and Smith, the latter was entitled, by some

arrangement short of an assignment, to the benefit of what might be

recovered, and that this phrase was intended as notice on the face of

the record, to the insurance company, that the suit was for his benefit,

so as to preclude any collateral dealing between the two corporations

to his prejudice. Be this however as it may, the two companies were

the litigants upon the record, and the expression in question was not

of force to make the issue different from what it would have been if

the phrase had been left out.

The occurrence in the policy of the direction to pay to George C.

Smith, as his interest might appear, did not necessitate proof of any

interest by him in the insured property. The insurance was not

made with him, but with the Salt and Lumber Company. They paid

the consideration and were the promisee. The expression in the

policy in regard to paying to Smith as his interest might appear

seems to have been chosen as a mode of appointing that payment

should be made by the insurance company to him to the extent of

some claim he had, or was expected to have, against the assured.

Bates vs. Equitable Ins. Co., 10 Wall., 33. Whatever might be paid

to him consistently and in accordance with his claim against the as

sured which this appointment contemplated, would be a payment to

the assured.

No interest of Smith appears to have been contemplated as the sub

ject of insurance, and no interest by him in the property insured was

made a condition of the right of the assured to assert a remedy on the

policy. His chance and the right of the assured were not intended

to depend upon his having an insurable interest in the property, but

upon the requisite ownership of the assured.

We come now to the offer of the defense to prove that Babcock

held the entire equitable estate and interest, and the right to be im

mediately invested with the legal title, and that this bare legal title

then due to Babcock was the only badge1 of ownership which the as

sured possessed.

As the offer was refused, we must consider the case as though the

fact proposed to be shown had been established; and it must borne

in mind that the question is not whether the Salt and Lumber Com

pany, as lawful possessor for the time being of the bare legal title,
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bad a scintilla of insurable interest, but it is whether the claim which

insisted that it should be stated in the policy, if the fact were so, that

the assured was not the sole and unconditional owner by a sole un

conditional and entire ownership aud title, was satisfied by the facts

as we must assume them to have been under the offer of proof and

tlie statement in the policy that the property was " their " property.

If it was not, then the policy by its own terms was made ineffectual,

and the plaintiff corporation was not entitled to recover.

After much consideration I am unable to concur with the Circuit

Court upon this point. No reasonable interpretation of the policy

has been intimated, or has suggested itself, which will harmonize the

requirements of the policy, the statement as to ownership in the

clause describing the property and the condition of things contemplat

ed by the offer of proof.

The express statement in regard to ownership was not, when viewed

in connection with the subsequent clause, a correct statement. It gave

no intimationof any outstanding right in Babcock, or in anybody else.

It conveyed no other idea than that of complete and exclusive owner

ship by the Salt and Lumber Company. There was no qualification

whatever.

The matter will appear in the clearest light by reading the state

ment in the beginning of the policy, that the property was " their "

property, in connection with the clause before quoted, requiring it to

be stated, if true, that it was not their property by entire ownership

and title, etc. When thus examined the policy will be seen to import

that the Salt and Lumber Company was not merely owner, but own

er by a sole unconditional and entire ownership and title. '

At this very time, however, as must be conceded for the purpose of

the question, Babcock's right was in every way so ample and com

plete that a statement in the policy that the property belonged to

him would have been warranted. Certainly it cannot be claimed that

a party holds by a sole unconditional and entire ownership and title,

when in truth another at the same time has so complete a right and

interest that he may be rightly considered owner.

The point appears too clear to justify elaborate discussion. Among

a number of cases having some bearing, only two will be noticed.

The first is the Columbian Insurance Co. vs. Lawrence, in 2 Pet. ,

25. The question arose there upon the offer of insurance by the ap

plicants, the policy having followed it. The property was mentioned

as " belonging to Lawrence & Poindexter. "

It was in fact occupied by them, but they held one half of one third
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under a lease for three lives renewable forever, and one half of the

other two thirds as mortgagees, and the other moiety under a contract

of purchase which had not been complied with. The court, by Chief

Justice Marshall, said : " The offer describes the property as belonging

to Lawrence & Poindexter, and states it afterward to be the stone

mill. It contains no qualifying terms which should lead the mind to

suspect that the title was not complete and absolute," and he after

ward adds, " the assured, then, have not proved such an interest as is

described in the original offer of insurance."

The other case is Hough vs. City Fire Insurance Company, in 29

Conn., 10.

There the applicant, Samuel H. Hough, described the property as

" his dwelling-house," and it was likewise so described in the policy.

The policy contained the following condition: "If the interest in

the property to be insured is not absolute, it must be so represented

to the company, and expressed in the policy in writing, otherwise the

insurance shall be void." It appeared at the trial that Hough's own

ership was similar to that claimed for Babcock in the case at bar.

The legal title was in another, with whom Hough had made a part

contract to purchase for a fixed price. He had agreed absolutely to

pay, had paid part, had entered as purchaser and made valuable im

provements.

The court were of opinion that as he had a right to the property,

and the power by law to enforce that right, it might properly be de

nominated his.

Among other observations the court said : " The evidence conduced

to prove that the plaintiff's interest in that property was an absolute

interest. That is an absolute interest in property, which is so com

pletely vested in the individual that he can by no contingency be de

prived of it without his own consent; and by this contract with Eli-

akim Hough, and its part performance, the plaintiff had acquired a

right to the whole property, of which he could not be deprived with

out his own consent. So, too, he is the owner of such absolute interest

who must necessarily sustain the loss if the property is destroyed."

If Hough, as held in this case, had an absolute interest, and was so

far owner that the property could rightfully be described as his pro

perty in an application for insurance, and in a policy, most clearly

Babcock, if in the position contemplated by the offer of proof, held an

absolute interest, and was in a situation which would have justified

describing him as owner in the policy in suit, and the Salt and
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Lumber Company was not at the same time holding by a sole un-

oDnditional and entire ownership and title.

The view taken disposes of the case, and renders a new trial neces

sary. The judgment should be reversed with costs, and a new trial

awarded.

Campbell and Cooley, JJ., concur.

SUPBEME COURT OF IOWA.

■ June Term, 1875.

Appeal from Scott Circuit Court.
m

ROYAL INS. CO., OF LIVERPOOL, Appellant,

vs.

L. S. DAVIES, Adm'r of J. Davies, Appellee.

An agent and his surety bound themselves, their heirs, executors, and administra

tors, jointly and severally, the condition being that the agent should promptly

pay his balauces during the time he officiated as agent.

1IM, that the heirs and legal representatives of the surety were bound for de

ficiencies iu the agent's accounts occurring during his agency alter the death of

the bondsman.

Judgment reversed.

The plaintiff's petition states that on or about January 26th, 1872,

W. F. Kidder, as principal, and John L. Davies, as surety, executed

and delivered to the plaintiff their bond as follows :

"Know all men by these presents, that I, William F. Kidder, of

the town of Davenport, county of Scott, State of Iowa, as principal

and John L. Davies, of the town of Davenport, county of Scott, State

of Iowa, as surety are held and firmly bound unto the Royal Insur

ance Company, of Liverpool, a corporation authorized by act of Parlia

ment and located at Liverpool, England, in the sum of one thousand

dollars, to be paid unto the said company, their certain attorneys or
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assignees, to which payment, well and truly to be made, we jointly and

severally, bind ourselves, our heirs, executors and administrators,

jointly and severally by these presents.

" Sealed with our seals and subscribed at Davenport, Iowa, this 26th

day of January, 1872.

" The conditions of this obligation are such, that whereas the above

named W. F. Kidder has been appointed by the aforesaid company,

their agent for the. city of Davenport, county of Scott, and State of

Iowa, during the pleasure of the manager and attorney thereof, by

reason whereof and as such agent he will receive into his hands and

possession divers sums of money, policies, chattels and other effects,

the property of said company, and is bound to keep true and accur

ate accounts of said property and of receipts and disbursements, and

to deliver, account for, and pay over the same when demanded and

directed according to the instructions of the directors of said com

pany :

" Now, therefore, if the said W. F. Kidder shall promptly pay to the

said company the amounts received from time to time, and shall well

and truly perform all and singular the duties as agent of said com

pany us directed, according to the provisions of the charter, by-laws,

rules and regulations of said company now existing, or which may be

adopted by said company, for and during the time he officiates as said

agent, and shall deliver all the property which he may receive and

hold as said agent, to his successor in office, or to such other person

as the said company or its authorized officers may direct, then this

obligation shall be null and void, otherwise remain iu full force and

virtue. W. F. Kidder, John L. Davies.

Signed, sealed and delivered in presence of H. Goodrich."

It is further alleged that Kidder was duly appointed agent of plain

tiff, January 26th, 1872, aud continued to act until his death, December

19, 1872; that at the time of his death he was indebted to the plaintiff

in the sum of $219.58, for premiums collected by him in October,

1872, and that plaintiff had expended $11.50 in an effort to collect

said sum from the estate of said Kidder.

The defendant answered admitting substantially the allegations of

the petition, and alleges as an affirmative defense thereto, that John

L. Davies, the surety, died on the 23d day of April, 1872 ; that there

by his estate was discharged from any further liability on said bond,

and that up to the time of his decease the conditions of said bond had
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not been broken, but that the breaches thereof alleged in the petition

happened after the death of said Davies.

To this answer the plaintiff demurred, which being overruled and

plaintiff standing thereon, judgment was rendered for defendant.

Plaintiff appeals.

Brown, Campbell & Gould, for Appellant.

Davidson & Lane, for Appellee.

Miller, C. J.

The question presented in the record is whether the death of Davies,

the surety, in the bond, operated in law as a discharge of his estate

from liability for the default of the principal, happening after the

death of the surety ; in other words, the death of the surety operated

to terminate the obligation assumed by him when he executed the,

bond on his part. It is not claimed on the part of the defendant that

the liability of the surety, or his obligation as such, was terminated

by reason of any act or omission of the plaintiff, but it is claimed that

the obligation of the surety ceased and the bond became defunct, as

to every act done after the death of the surety, by reason of such death

alone. By the terms of the bond the surety, Davies, bound himself,

his " heirs, executors and administrators " as surety for his principal,

Kidder. This language shows no intention to limit the liability to

the lifetime of the surety; on the contrary, it imports that the liability

shall continue after his death and bind his heirs and personal repre

sentatives. This intention is further manifested by the subsequent

language of the bond in defining more particularly the obligation as

sumed by the obligors therein. It is, that, " if the said W. F. Kidder

shall promptly pay to said company the amounts received'from time

to time, and shall well and truly perform all and singular the duties

as agent of said company, as directed, according to the provisions of

the charter, by-laws, rules and regulations of said company now exist

ing, or which may be adopted by said company, for and during the

time he officiates as said agent * * * then this obligation shall be null

and void, otherwise, remain in full force and virtue." The language

clearly shows that the obligation of the sureties to the bond was to

continue for and during the time Kidder, the principal, should offi

ciate as agent of the company. Of course the death of Kidder would

terminate the obligation of the sureties, for thereby the agency of

Kidder would terminate. The terms of the bond continue the liabili
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ty of the sureties as long as Kidder should act as agent of the com

pany, and this liability, likewise by the terms of the bond, extends lo

the heirs and legal representatives of the sureties. They are bound

by as clear and unmistakable language as that which binds the sureties

personally. Instead of there being any intent manifested to limit the

obligation of the sureties to the terms of their respective lives, it is

clearly shown that it was intended the obligation should extend to

and bind the heirs and personal representatives of the sureties, and

that binding force of the bond, and the sureties' liability should con

tinue as long as Kidder should act as the agent of the company.

No case exactly in point has been cited by appellant, and no author-

ty whatever is cited by appellee. We are clear, however, that upon

the general principles regulating contracts, and the terms of the bond

in this case, the death of the surety, Davies, did not terminate the

binding force of the bond upon his heirs and legal represrntatives for

the failure of Kidder, while he was the agent of the plaintiff, to pay over

money coming into his hands as such agent. The case of Gordon vs.

Calvert, 4 Russ. , 581, cited by appellant, supports the view we have

here taken.

The court erred in overruling the plaintiff's demurrer to the an

swer.

Reversed.
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SUPREME COURT OF PENNSYLVANIA.

Error to Common Pleas of Luzerne Go.

AMERICAN LIFE INS. AND TRTJST CO.

vs.

ROSENAGLE AND WIFE.*

1. Where a deposition is taken in a foreign country, evidence derived from letters

not produced by the witness is competent, if the non-production is reasonably

accounted for.

2. The evidence of the custodian of church records in Baden, as to the manner of

keeping the same, is competent evidence of authenticity, and so is an abstract

of pedigree taken therefrom and proved by the oath of such officer.

3. In questions of pedigree and identity, the testimony of relations is competent.

H. M. Hoyt and Isaac Hazlehurst, for Plaintiff'.

J. Stanley Woodward & M. Abbott, for Defendant.

Woodward, J.

The first error assigned in this record is based on the rejection of

that part of the deposition of Francis Joseph Debold, in which he

said : " By the letters which Rosenagle and wife addressed to me

from Scranton, I came to know that she (Mrs. Maria Katherine

Kring) died in the said town. Rosenagle and his wife did write to

me many times, but I have not now their letters." The decision of

the court below was apparently controlled by the rule stated in 1

Greenl. Ev., § 88, that " if a witness, being examined in -a foreign

country upon interrogations sent out with a commission for that pur

pose, in one of his answers States the contents of a letter not pro

duced, that part of the deposition will be suppressed, notwithstand

ing, he being out of the jurisdiction, there may be no means of com

pelling him to produce the letter." The authority for the text in

* Opinion May 10, 1875. From the Philadelphia Legal Intelligencer.
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Greenleaf was the case of Steinkeller vs. Newton, 9 Carr. & P., 313.

In rejecting the statement of the witness, Tindall, C. J. , said : " I

think it would be a most inconvenient and a most dangerous rule to

hold, that it should rest in the option of the party examined, whether

he will produce the document or not. We have no power to compel

the witness to give any evidence at all, but if he does give an an

swer, that answer must be taken in relation to the rules of our law

on the subject of evidence." It is to be observed that in that case

no explanation whatever was given of the absence of the paper. Here,

the witness said he had not preserved the letters of which be spoke—

in his own words, he had " not now their letters." The defendants

below were resisting a recovery on a policy of insurance on the life of

Maria Katharine Bring, which it was alleged had been obtained by

false and fraudulent representations by the plaintiffs. The immedi

ate question related to the identity of Mrs. Kring, who had been re

presented in the application as having been born in 1807, and who

was alleged by the defendants to have been born in 1798. The actual

date of her birth was offered to be shown by other proof, and the es

tablishment of the identity of the Maria Katharine Hermann who

was born in the parish of Odenheim on the 17th of October, 1798,

with the Maria Katharine Kring, who died in Scranton on the 19th

of April, 1867, was of vital importance to tbe defense. The fact stat

ed was one which the witness bad learned through a correspondence

with bis cousin Mary Ann Rosenagle, and her husband, who were the

plaintiffs. No question was made as to the authenticity of the letters.

The witness bad personally known both Mrs. Eosenagle and Mrs.

Kring. The stringency of the rule requiring search for documents

and proof of their loss, in order to make parole evidence of their con

tents admissible, is proportioned always to the character and value of

the documents themselves. These letters were between relatives, and

do not appear to have bad any such obvious importance as to require

care for their preservation. Slight proof of loss, therefore, was suffi

cient. This principle has uniformly been applied, where documents

which from their very nature would have transitory interest have

been in question. In the United States vs. Doebler, 1 Bald., 519, on

the trial of an indictment for forging and delivering bank notes, after

proof of the fact of forging a large quantity, and the delivery of one

note, it was held that parol evidence of the contents of a letter from

the defendant to an accomplice on the subject of counterfeit notes,

for which the accomplice could not account, and had not searched,

but believed to be lost, was admitted. The principle extends to docu
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ments of more grave significance, if it appears, when the witness is

examined, that no rational motive for keeping them existed. A deposi

tion will not be rejected became the witness speaks of papers not pro

duced, if it appears that the papers are such as would not probably

be preserved for so great a length of time as had elapsed when the

testimony was taken, or are not in the possession or power of the wit

ness or the party offering the deposition : Tilghman's Executors vs.

Fisher, 9 Watts, 441. The principle is especially applicable to the

contents of family letters proved by a witness in a foreign country.

The evidence should have been admitted.

The court rejected that part of the deposition of Alexander Bauer,

in which he said the church records at Odenheim, as well as in the

whole of the Grand Duchy of Baden, " are now kept by authority of

the Badish common law, established since the year 1810, and enacted

by the Grand Duke then being, and of the edict of the 29th of May,

1811. Before this time they were kept according to the laws of the

country then established." This ruling is the ground of the second

error alleged. Mrs. Kring was born before 1810, and as the tran

script called Exhibit No. 2, which the defendants offered, contained

no entry later than 1805, the significant portion of the rejected para

graph was the last sentence. Why was not the sworn statement

that these records, showing the births, baptisms, marriages and deaths

of the parish, had been kept before the year 1810, " according to the

laws of the country theu established," admissible? The witness said

he was the Catholic dean and parson at Odenheim, that "these records

have already existed many centuries, and each parson receives the

church books from his predecessor, which altogether form one con

tinued series ;" and that he was the proper keeper and custodian of

the records. The law of a foreign country on a given subject may

be proved by any person, who, though not a lawyer, or not having

filled any public office, is or has been in a position to render it proba

ble that he would make himself acquainted with it : Vanderdunk vs.

Thelluson, 8 Q. B., 812. Here the witness was the custodian of

records which had existed for centuries, and which he swore had

been kept in accordance with the laws in force when the entries were

made. It was his duty to know, and he testified that he did know,

the law relating to the records in his charge. His knowledge was just

that which the responsible head of a public office would be assumed

to have of the law which had controlled the past operations of his

department ; just that which would be imputed to a surveyor-general

in the year 1875 of the law that governed the land office in the year
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1800. His position and the facts to which he testified made the reject

ed evidence competent.

The third error assigned consisted in the striking out, on demurrer,

of the transcript made by Parson Bauer from the parish records,

showing the dates of the births of Mrs. Kring and her brothers and

sisters, children of Joseph and Elizabeth Hermann. This should have

gone to the jury. It is manifestly a tabulation of several entries, but

the witness had sworn that he had extracted the -details from the

records. It was evidence entirely aside from the meaningless certifi

cate signed " Fischer vde Scheider," at the end. If its competency

depended upon that, a literal exemplification of each entry would

have been requisite ; but it depended on the oath of the witness that

he had copied the entries in the transcript. " Where the proof is by

a copy, an examined copy duly made and sworn to by any competent

witness is always admissible. " 1 Gr. Ev. , § 485. That the facts em

bodied in the transcript were competent, is clear from the cases of

which Hyam vs. Edwards, 1 Dall., 2, and Kingston vs. Lesley, 10 S.

& R. 383, are representative.

The error specified in the fourth assignment was the rejection from

the deposition of Francis Joseph Debold, of his statement of the birth

of his uncles and aunts, with the exception of that of his aunt Mrs.

Kring. The purpose of the defendants was to show that the facts re

lating to his uncles and aunts, as stated by the witness, were identical

with the facts relating to the children of Joseph and Elizabeth Her

mann, as stated by Parson Bauer, the testimony of each fixing the 17th

of October, 1798, as the date of the birth of Maria Katharine Hermann

(Mrs. Kring). The question was one of identity, and it was sought to

establish this by proof of Mrs. Kring's pedigree. The term pedigree

includes not only descent and relationship, but also the facts of birth,

marriage and death, and the times when these events happened.

These facts may be established by general repute in the family, proved

by a surviving member of it, in all cases where they occur incidental

ly and in relation to pedigree. 1 Greenleaf's Evid., §§ 103, 104. For

the purposes of this case this evidence was legitimate.

What is called in the record the " exemplification of the common

and statute laws of Baden," was properly rejected. The instrument

declared " that the sections of the common and statute laws of the

Grand Duchy of Baden, and of the statute of the Grand Duke, passed

on the 29th of May, 1811, contained in the above extracts, agree

verbally with the copies of these laws as they are recognized by the

courts." The extracts themselves are not on the paper books. At the
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foot of the paper are the words : " The Circuit and Supreme Court

of the Grand Duchy, section of the Common Pleas. Berger." And

the seal of the court is affixed. Another indorsement follows in this

form : " I certify the above document. Carlsruhe, October 31st

1868. Ministerium of the Exterior, Grand Duchy of Baden. Bortch.

Yost." The seal of the Secretary of Foreign Affairs is added to

this remarkable paper. And then the United States Consul certifies

that Mr. Leopold Yost, whose name is subscribed to the paper an

nexed, is chief clerk of the Department of Foreign Affairs for the

Grand Duchy of Baden, duly commissioned to execute such acts, and

that his signature is genuine. This answers to fix the status of

Mr. Yost, but it does not help to explain the authority of " Berger,"

nor what the document which he signed was certified by Yost to be.

The exemplification proves nothing, except certain peculiarities of

official form. The fifth assignment of error is unfounded.

The sixth specification relates to a mere casual detail of the trial,

which can have no future significance and requires no remark.

Judgment reversed, and a venirefacias de now awarded.



CASES DECIDED IN THE LOWER COURTS.

SURVEY AND DESCRIPTION.—WARRANTY.

Supreme Court of New York.—First Department.—General Term,

May, 1875.

JOHN STEWARD, Respondent,

vs.

PUENIX FIRE INS. CO., OF BROOKLYN, Appellant.

Plaintiff applied for insurance to the People's Ins. Co. , and for that purpose a

survey was presented and filed in the office of that company. The People's

procured a policy for a portion of the insurance in the Phenix, which con

tained a condition that when a policy is issued upon a survey and description,

they shall be deemed a part of the policy, and a warranty on the part of the

insured, and a further clause that it was made and accepted in reference to the

teinis and conditions annexed, which were to be resorted to to explain the rights

and obligations of the partes.

Held, that the reference to the survey was not merely for the purpose of securing

a definite description, but the insurance was based upon the survey.

This appeal is from a judgment recovered on the verdict of a jury.

Alvik C, Bradley,for Appellant.

Waldo Hutchins,for Respondent.

Daniels, J.

The verdict on which the judgment appealed from was entered was

directed by the court for the sum unpaid on a policy of insurance

issued by the defendant to the plaintiff, on his flouring mills, situated

at Mackford, in Marquette County, Wisconsin. It appears that he

applied for insurance in the " People's Insurance Company," of Now
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York, and for that purpose a survey was presented to and filed with

the company. It did not issue the insurance applied for itself, but

took $2,000 of the amount, and procured a policy for the same amount

from the defendant, and another for a like amount from a third com

pany ; but all the policies were accepted and received by the plaintiff.

That which was issued by the defendant contained the statement that

it insured the plaintiff against loss or damage by fire to the amount

of $2,000, on his four-story stone building, 30 by 60 feet, shingle

roof, and on fixed and movable machinery therein, occupied as a

flouring mill, situated at Mackford, Marquette County, Wisconsin, and

known as the Mackford Mills, per survey No. 18,611, filed in the office

of the People's Insurance Company, N. Y. By the thirteenth con

dition of insurance attached to the policy, it was declared that " when

a policy is made and issued upon a survey and a description of cer

tain property, such a survey and description shall be taken and

deemed to be part and portion of such policy, and warranty on the

" part of the assured ; " and the policy contained the clause, that it

was made and accepted " in reference to the terms and conditions

hereto annexed, which are to be used and resorted to in order to ex

plain the rights and obligations of the parties hereto, in all cases not

herein otherwise specially provided for." The survey referred to in

the policy was produced upon the trial, and the defendant's counsel

proposed to prove that it was taken by a person connected with the

People's Insurance Company of New York, and by him shown to the

secretary of the defendant, who was requested to issue a policy upon

it, and that pursuant to that request the policy was made out and is

sued, and that it was done on that survey only. It was conceded

that it was not expected to connect the plaintiff with the statement,

and thereupon the court rejected the evidence, and the defendant's

counsel excepted. The survey referred to in the policy was then

offered in evidence by the defendant's counsel and excluded by

the court, and to the decision so made the defendant's counsel ex

cepted.

The survey seems to have been excluded upon the construction that

the reference was made to it in the policy only for the purpose of se

curing a definite description of the property insured ; but as the

preceding part of the policy contained a complete description of the

property before any reference to the survey was made, that construc

tion cannot be sustained. The clause in the policy required a broader

construction in order to secure the effect for it which the ordinary

import of the words made use of indicated to be intended by it, and
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that was, that the defendant insured the plaintiff against loss by fire

to the property described per survey No 18,611, filed in the office of

the People's Insurance Company, N Y. —not merely that it was as

described in that survey, but that the insurance was based upon it,

and that construction is confirmed by the condition referred to, which

made the survey a part of the policy and a warranty of the truth of

its statements.

The wise in this respect does not appear to be capable of any sub

stantial distinction from that of Leroy vs. Market Ins. Co., 39 N. Y.,

90, where it was held that a similar reference and condition rendered

the survey a part of the policy, and that principle was re-affirmed in

the same case on another occasion by the same court. 45 N. Y., 80.

See also Ripley vs. iEtna Ins. Co., 20 N. Y., 136.

The case of Clinton vs. Hope Ins. Co., 45 N. Y., 454, is relied upon

in favor of the plaintiff as an authority establishing a different prin

ciple ; but it does not conflict with the other cases referred to upon

this subject, for although the policy which was there under consider

ation mentioned the survey of the property as being on file, in the

office of its agent at Utica, the condition declaring the survey to be a

part of the policy, described the one it referred to as being on file in

the office of company, and that was at Providence, in Rhode Island.

No survey was on file in that office, and consequently none was made

a part of the policy.

The present case affords no such avenue for escape from the con

struction already indicated. The policy and its conditions form but

one instrument or contract, and by it the intention was clearly shown

that the survey on file in the office of the People's Insurance Com

pany should form a portion of the agreement made for the insurance

of the plaintiff's property, and that was entirely consistent with the

oViject and design of the plaintiff in making the survey itself. For

apparently it was supplied and furnished as a basis of insurance to

the amount of $6,000, and it was used to accomplish that object, not

precisely as it was expected to be, by a policy for the entire amount

from the People's Insurance Company, but by three aggregating that

amount, issued on the faith of the statements contained in the survey.

And by the acceptance of the policies the plaintiff ratified the depar

ture so made from the original plan of insurance.

It was error to exclude the evidence and survey offered by the de

fendant, and for that the judgment should be l-eversed and a new trial

ordered, with costs to abide the event.
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SUICIDE.—FORFEITURE OF POLICY.

Common Pleas of Crawford County, Pennsylvania.

EMILY L. STRATTON

NORTH AMERICAN MUTUAL LIFE INS. CO.

The policy provided that if the insured died by his own hand it should be void.

Hehl. that if he committed suicide knowing and intending the physical effect and

result ot the act by which he died, the policy is forfeited and void.

Action of debt on a policy of insurance taken out by Edwin W.

Stratton, for the benefit of his wife, to which the defendant pleaded

The policy was for $5,000, and dated May 5th, 1870, and renewed

annually till May 5th, 1873, and it was proved that Stratton died by

his own hand Nov. 30th, 1873, by cutting his throat with a razor.

Evidence was also given tending to show that he had seriously and

permanently injured his health and induced delirium tremens by the

use of intoxicating drinks. And one instance of delirium tremens

was proved by his attending physicians, and another instance when

he was very nearly in that state. He was ill some time before his

death, and there was evidence that his brain was somewhat affected,

that he had pain in the side of his head, a drumming in the ear, full

pulse, tongue brown, and occasional hallucinations, such as hearing

the voices of absent persons, and yet he conversed naturally.

Chester & Chtiboh./w Plaintiff.

— McCoy, for Defendant.

Lowrie, J.

Gentlemen : By the plea of payment the defendant admits the con

tract, and its regular renewals, and the death of Stratton, and the

payment, with leave, etc.
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proof of loss ; and under it they undertake to show that their duty to

him has in some way been discharged, and especially that it was so

by his breach of the duties required of him in the policy, to wit :

That if he should become so far intemperate as seriously and perma

nently to injure his health, or induce delirium tremens, or should die

by his own hand, then the policy should be void.

By the very terms of the contract, therefore, the duty of the de

fendant to the plaintiff was to be at an end on the happening of either

of these events. There was no other relation between the parties

than that which is defined by the contract, and therefore we have no

other law to judge them by than the contract properly interpreted.

The evidence gives that to you as the rule, and the only rule by which

you are to judge them, and you are sworn to judge their acts accord

ing to it ; and both honesty and self respect require us to respect

that rule and to admit no other in deciding upon the effect of their

acts in relation to each other. Let no insidious tendency to refine

ment of interpretation, to which many active minds are prone, tempt

you to depart from the reasonable common sense of the contract,

for you have no authority to judge the parties by your own disposi

tion, or by a rule which you.would think right, but only by the one by

which they have agreed to be bound, and as they must reasonably be

supposed to have intended it.

Surely we all know the meaning of the expression, " died by his

own hand." And surely common sense says that a man who gets

his life insured is not insured for his own benefit against his own in

tentional act of self destruction, however it might be if another

should have it insured, or if he should have it insured for the benefit

of another. And surely the common law puts this interpretation

on other contracts when it says that no man shall take any profit out

of his own wrongful act, and that a policy on u house or a ship is

forfeited when the loss is caused by the wrongful and intentional act

of the insured. And, with this expression in the policy, it is plain

that if Stratton committed suicide knowing and intending the phy

sical effect and result of the act by which he died, the policy is for

feited and void, and the plaintiff cannot recover.

No doubt there are cases in which such contracts require a very

careful interpretation in order to save them from being changed or

forfeited by a too literal reading of them. For a mau literally dies

by his own hand and in a very usual way, when he occasions his

own death by an incautious or unskillful handling of deadly weapons,
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or implements involving great mechanical or chemical power, or in

trying experiments in the investigation of science.

But life insurances are usually intended to protect against all the

natural risks of every occupation, except those arising from acts for

bidden by law, and such as are spe3ially excluded in the policy. Un

der this principle of interpretation, no act is called accidental if it be

an intentional act of the owner of the thing insured, or if it be for

bidden by law, unless it be excused by some superior necessity, or

in the common case of the sacrifice of tackle or cargo on a ship, for

the sake of what may be saved thereby. In this case Stratton has

no such excuse for turning a really willful act of his own into a mere

accidental one.

Now turn to the other conditions of the contract. He cannot hold

his policy if he become so intemperate as to injure his health or in

duce delirium tremens. No one can suppose that an intemperate

life is as worthy of insurance as that of a temperate man, or that in

surers would fail to classify men according to this difference of char

acter.

They think such conditions important and put them into their

contracts, even though we may put a low estimate on their import

ance. But how can any of us differ about their importance ? When

we see the habit of intemperance started in a man, and the public

symptoms of it growing more and more marked, and the shame of it

becoming gradually blunted, especially among associates in the vice,

and those who made common cause among themselves against all

who invade their rights by warning them of their danger ; then the

course of events carries its own warnings with it.

Blue Mondays multiply ; catarrhs, dizziness of head, bilious affec

tions, nervous irritability, and other ailments hurry on and waste

much of their time and substance. Perhaps they become alarmed,

yet without confessing to others their danger ; because they knew not

yet the power of a vicious habit, and are yet too proud to admit

their humiliation and to accept wisdom from their friends.

They see what their habits are leading to, and warnings crowd

upon them, and they stop, it may be, a few days or weeks, with re

peated and most earnest resolutions of reform ; but their resolutions

break down, because long subjection to a vicious habit has deprived

the will of its power. Each of such men sees his health, and skill, and

respectability wasting away. His wife withering away under a sense

of her own loss of social standing by her participation in his fate

and of the unknown disgrace and scorn that awaits the children of a

r
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drunken father ; and the'declining years of parents are deprived of-

the crown of rejoicing which comes from worthy descendants. But

all this does not cure him. The good that he would, he does not ;

but the evil that he would that he does.

Here is insanity, but not an irresponsible insanity. He confesses,

deplores, weeps over his sins, humbles himself that others may lift

him up. But who can do this? The best the law can do for such a

one is, perhaps, hopeless, because too late. It can withdraw from

him the means of following his vicious course, by putting him under

guardians, but this is usually very ineffectual. As against the in

surers there can be no excuse for Stratton for bringing himself into

the state in which we find him. If he did seriously and permanently

injure his health by intemperance, or did by intemperance induce de

lirium tremens, if he did either, the policy is forfeited and plaintiff

cannot recover.

Verdict for defendant.
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AGENT.

§ 172. FlBE.—Obligation, of Surety on the Bond.—An agent

and his surety bound themselves, their heirs, executors and

administrators, jointly and severally ; the condition bejng that

the agent should promptly pay his balances, " during the time

he should officiate as agent. ' Held, that the heirs and legal

representatives of the surety were bound for deficiencies in the

agent's accounts, occurring during his agency and after the

death of the bondsman.

Gordon vs. Calvert. 4 Russ., 581.

Royal Ins. Co. vs. Davies.

Bep'd Jomr'l, p. 865. Iowa S. 0.
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ASSIGNMENT.

§ 173. Life.—By Married Women under coercion.— Under

Act of 1840.—No valid title to » chose-in-action is acquired by

the bona fide purchaser from a vendee who has procured it

from the vendor by coercion, compulsion, and undue influence.

Loomis vs. Ruck, N. Y. C. A., May 26, 1874.

The assignment of a life policy by a married woman under

coercion of her husband is invalid.

In the case of a life policy expressed to be issued in con

formity with the New York act of 1840, Held, that that act, ex

empting the policy issued in accordance with its provisions from

the claims of personal representatives and creditors of the hus

band, is still in force.

N. Y. Laws of 1870, ch. 277 ; Laws of 1873, ch. 821.

By it the wife may insure the life of her husband for any sum,

and the contract may be continued in favor of the children of

the insured wife after her death, and the wife may not traffic

with her policy as though it were realized personal property, or

an ordinary security for money.

Eadie vs. Slimmon, 26 N. Y., 9.

Subsequent legislation enlarging the powers of married women

under the act of 1840, does not supersede it nor give them

other power in dealing with a policy issued under it than they

had by it.

Barry vs. Equitable Life Ins. Co.

Bep. Jour'!, p. 920. N. Y. C A.

§ 174. Fire.—Of Policy on Rouse and Furniture covers Fur-

ture of Assignee.—The policy insured A., "his heirs and as

signs." A. sold his house to B., and assigned his policy, cover

ing house and furniture and clothing therein, to B., with con

sent of company indorsed. A. moved his furniture and cloth

ing away, and B. moved his furniture and clothing into the

house. Held, that insurance is a contract of indemnity, and

appertains to the person or party to the contract and not to

the thing which is subjected to the risk. It is not a contract

running with the land in the case of real estate, nor with the

personalty in case of a chattel interest. ,
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Lucena vs. Crawford, 2 Bos. k Pul., (N. R.,) 300 ; May on Ins., ? 1,2, 6 ;

Bl. Com., 458 ; Carpenter vs. Ins. Co., 16 Pet., 495 ; Angel on Ins. 2,1 ;

Sadlera Co. vs. Babcock, 2 Atk., 554 ; Wilson vs. Hill, 3 Mete., 66 ; Ellis

on Ins., 1 ; Williams on Pers. Prop. *179 ; 1 Phillips on Ins., 1 ; Lane vs.

Maine M. Fire Ins. Co. 12 Me., (3 Fair.,) 44, 49.

Held, that the assent of the insurer to the assignment con

stituted a new and valid contract with the assignee to indem

nify him in the same manner as the original insured, for which

the unexpired premium, already paid, and exemption from lia

bility to the vendor, were sufficient consideration.

Wilson vs. Hill, 3 Mete., 60 ; Rollins vs. Ins. Co., 25 N. H., 207 ; Folsom

vs. Ins. Co., 30 N. H., 240 ; Fogg vs. Ins. Co., 10 Cush., 337.

Held, that the policy covered B.'s furniture and clothing.

Cummings vs. Cheshire Co. M. F. Co.

RepM Jour'l, p. 832. N. H. 8. O.

CONTRACT.

§ 175. Fibe.— Where made.—The contract of insurance is

personal aud not real. It is not operative on the estate, but

merely an agreement to pay money in a certain contingency.

Neither the fact that the contingency is on Michigan property

nor that the insured is a corporation of that State, makes Michi

gan the place of performance, so as to determine the policy of a

company of another State to be a Michigan contract.

CUiy Fire and Mar. Ins. Co. vs. Huron Sail and Lumber Mfg. Co.

Rep'd Joul'l, p. 855. High. 8. 0.

§ 176. Life.—By what Law governed.—In a suit before a

New York court, on a contract of a New York company, made

in New York, brought by the assignee, who received his assign

ment in another State from New York through the mails, Held,

that the case is to be decided by the law of New York.

Barry vs. Equitable Life Ins. Co.

-I 173.

CORPORATION.

§ 177. Fire.—Citizenship of.—The members of a corporation

created within the sovereignty of Great Britain, and under the

laws of that country, must be presumed to be citizens of that

r
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kingdom, and as such entitled to have their causes removed to

the Federal Circuit Court.

Louisville, Cincinnati, and Charleston ^Railroad Co. vs. Letson, 2 How.,

497 ; Marshall vs. Baltimore and Ohio Railroad Co., 16 How., 314 ; Cov-

ngton Drawbridge Co. vs. Shepherd, 20 How. , 232 ; Ohio and Mississippi

Road Co. vs. Wheeler, 1 Black, 286; Railway Co. vs. Whitton, 13 Wall.,

290 ; Bank of Augusta vs. Earle, 13 Pet., 585.

Terry vs. Imp. Fire. Ins. Co.

Bep'd Jour'l, p. 824. V. 8. C. C.

EVIDENCE.

§ 178. Life.—Taken in a Foreign Country.—A deposition

taken in a foreign country in which the witness speaks of pa

pers not produced, is competent testimony if the papers are

such as would not probably be preserved or are not in the

possession or power of the witness offering the deposition.

' United States vs. Doebler, 1 Baldwin, 519 ; Tilgman's Executors vs.

Fisher, 9 Watts, 441. Cases of Steinkeller vs. Newton, 9 Carr. and & P.,

313, and 1 Green! . Ev., sec. 88, distinguished.

The testimony of the custodian of foreign church records is

competent testimony as to the manner of keeping the same.

I. Vanderdunk vs. Thellusou, 8 Q. B., 812.

A transcript of the dates of birth made from the records and

sworn to by such officer as a correct abstract is competent

evidence.

1 Greenl. Ev., \ 485 ; Hyam vs. Edwards, 1 Dall., 2 ; Kingston vs. Lesley,

10 S. & R., 383.

Facts concerning may be established by general repute in

the family, proved by a surviving member of it, in all cases

where they occur incidentally and in relation to pedigree, in

cluding dates of birth.

1 Greenl. on Ins., ? 103, 104.

American Life Ins. & Trust Co. vs. Rosenagle and Wife.

Rep'd Jour'l, p. 869. . Pa. S. C.

§ 179. Life.—Estimation of by Jury.—Agent's Instructions.—

Admission of Policy.—A jury is not at liberty to disregard the

uncontradicted testimony of a witness of fair fame.

Harding vs. Brooks, 5 Pick., 244 ; Newton vs. Pope, 1 Cowen, 109.
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But they are not obliged to blindly follow such testimony, but

to judge of its credibility, and act on it only so far as it seems

reasonable and true.

Harding vs. Brooks, supra ; Printing Co. vs. Hickborn, 4 Allen, 63.

Where the uncontradicted testimony as to instructions from

the company to its agent, to withhold policies forwarded when

the life had meanwhile become unsound, was not so definite

and positive that the jury, in the exercise of a sound discretion,

might not deem it insufficient to prove that the agent, in with

holding a policy, acted under alleged instructions from the com

pany, the court will not interfere with the finding. Such in

structions would naturally be of sufficient importance to appear

in the printed instructions of the company, and a jury have a

right to consider the non-production of such printed instruc

tions in judging of the credibility of the parol evidence offered

in its place.

Goodrich vs. Weston, 102 Mass., 363.

Where the answer denied the delivery of the policies only,

but there was no denial of the execution or the signatures,

Held, that the policy was on its face competent evidence, and

the refusal to exclude it for want of proof of the signatures of

the officers under the general objection, as "incompetent and

immaterial," is not error.

Gen. St. Minn., eh. 73, § 82, Laws, 1867, ch. 67 ; 18 Minn., 448 ; Sar-

geant vs. Kellogg, 5 Gilen, 280 ; Bnntain vs. Bailey, 27 Dl, 406 ; Rinds-

koff vs. Malone, 9 Iowa, 540 ; Atkins vs. Elwell, 45 N. Y., 753.

Schwartz vs. Oermania Life Ins. Co.

Bep'd Jourl, p. 924. Minn. 8. C.

MISREPRESENTATION.

§ 180. Life.—By General Agent voids the Policy.—Insured en

titled to a return of Payments.—It appeared from the evidence

that the insured were induced by the general agent to take out

policies on the ten year life plan, on the representation that af

ter the fourth year the notes would be successively canceled by

dividends, and that after two annual payments they would be

entitled to paid-up participating policies for as many tenths, on

equally favorable terms. On finding, after the fourth annual pay
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ment, that the first note had not been canceled by the dividend,

paid-up policies were demanded of the agent in accordance with

the understanding Instead of participating policies, simple

paid-up policies for reduced sums, together with the notes, were

returned to them, which were repudiated after discovering their

true character. Held, that if participating policies had been re

turned, as demanded, it would have been a waiver of all ques

tions of fraud in the procurement of the first policies by the

agent. But the insured had a right to decline a subsequent

offer of participating policies fron the company. Held, that

necessary ignorance of the agent as to the future dividends of

the company did not relieve his representations of their fraudu

lent character.

Knuckolls vs. Lea, 10 Hum., 577.

Held, that the act of receiving the paid-up policies accompa

nied with an immediate repudiation of them, was not a waiver

of the rights of insured to rely upon the fraud in the original

transaction.

Knuckolls vs. Lea, 10 Hum., 582.

Held, that if the alleged misrepresentation had arisen through

the agent's reference to another class of policies, the contracts

were invalidated by a mutual error.

Story, Eq., 134.

Held, that as the original contracts were procured by fraudu

lent representations, they were void ab initio, and the complain

ants have a right to have them so declared, and to have a de

cree for the money paid by them respectively.

Martin el al. vt. JEtna Life Int. Co.

Rep'd Jour'l, p. 899. 8. 0. T«K».

PLEADINGS.

§ 181. Life.—Issue not raised in.—An answer in an action upon

a policy of insurance set up failure of consideration, and the fact

that payment of the premium had not been made, which, under

the terms of thd policy, would defeat it. The court instructed

the jury that they could inquire if waiver, of payment by defend

ant was made, and if found, the non-payment would constitute

no defense. Held, that the instruction was incorrect because the
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issue of waiver was not raised by the pleadings ; following Lam

bert vs. Palmer, 29 Iowa, 104.

Bernhard, administrator, vs. Washington Life Insurance Co.

April Term, 1875. & c. Iowa.

PLEADING AND PRACTICE.

§ 182. Fire.—As to the Policy in the Declaration.—It is not a

valid objection to the admission of the policy as evidence by the

insured, that the declaration counted on a poljcy of a corpora

tion existing under the laws of another State, and the execution

of the policy had not been proved.

Peoria Mar. & Fire Ins. Co. vs. Perkins, 16 Mich., 380 ; The People vs.

John, 22 Mich., 461.

Nor was it incumbent on the insured as preliminary to intro

ducing the policy to show that the company was not acting ille

gally in insuring property within a State where it was not au

thorized. It was to be presumed as against the company, in the

absence of proof to the Contrary, that the contract was effected

legally and in good faith. Nor was it fatal to the admission of

the policy that a special count in the declaration stated under

a videlicet that the contract was made in the city of B., whereas

the true place was in another State, so long as nobody was

misled.

Mistyn vs. Fabrigas, and notes ; Smith's L.. C. Tidd's Prac., 4 ed., 363 ;

Spencer's Eq. J., 699.

Where the policy insured P. as sole and unconditioned owner,

"loss, if any, payable to S., as his interest may appear," and

further provided that it should be void if P. was not such sole

and unconditioned owner, Held, that where the whole declaration

was constructed on the theory that the plaintiff P. possessed the

entire interest, the introduction of the expression, " for the use

and benefit of" S. in the declaration had no effect to vary the

issue from what it would have been if the phrase had been

omitted. Held, that the occurrence of the expression in the

policy did not necessitate proof of any interest by S. in the in

sured property.

Clay Fire & Mar. Ins. Co. vs. Huron Salt and Lumber Mfg. Co.

—t 176.
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£' § 183. , Life.—Parties to suit.—Denials not on Oath.—Where

the moneyJpaid by insured for policies through the misrepre

sentation of the agent was decreed to be returned on account of

the fraud, Held, that as it never became the property of the

company in consequence of the fraud, the beneficiaries acquired

no interest and are not proper or necessary parties to the suit.

Held, that where the answers of the company and agent were

not on oath, their denials of the allegations of fraudulent mis

representations, and as to the acceptance of paid-up policies,

only make up an "issue.

Martin el al. vs. jEtna Life Ins. Co.

—I 180.

PREMIUM NOTE.

§ 184. FlBE.—Liability for Assessment on.—The charter pro

vided that assessments on premium notes should be limited to

losses incurred during the continuance of the policy, that they

should be madfe equitably, that they should be liens on the prop

erty that may be compulsorily collected, and that the insurance

* should be void while they remained unpaid. Held, that the ex

piration, or surrender and cancellation of the policy relieves the

assured from all assessments on his premium notes, except such

as were previously made.

Flanders on Fire Ins., 23.

It rests on the underwriters to show that the assessment was

one to which the insured was bound to contribute.

Atlantic Ins. Co. vs. Fitzpatrick, 2 Gray, 297.

The underwriter must show that the loss took place during the

term of the policy, and all the members liable were ratably as

sessed.

Ins. Co. vs. Harney, 45 N. Y. , 298 ; Long Pond Ins. Co. vs. Houghton. 6

Gray, 77, 82 ; Herkimer Co. vs. Fuller, 15 Barb., 375 ; Bangs vs. Gray, 15

Barb., 272 ; Ohio Co. vs. Marietta Co ., 3 Ohio St., 350 ; Ins. Co. vs. Har

vey, 45 N. H., 298 ; Hart vs. Achilles, 28 Barb., 576 ; Dana vs. Mnuro, 38

ibid., 528.

It is not necessary that the assessment be levied with absolute

accuracy, but there must be a fair and substantial compliance

with the requirements of the charter. An assessment involving

previous losses, and in which subsequent assessments were levied

on members who had paid to make up the deficiency of those
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who had not, without first endeavoring to secure compulsory

payment, was not an equitable assessment in which failure to

pay would forfeit the insurance. It was the duty of the com

pany to have enforced the payment from solvent delinquents.

Planters Ins. Co. vs. Comfort.

Bep'd Jourl p. 847. Mi»a. 8. C.

PROOF OF LOSS.

§ 185. Fire.—As Evidence.— Waiver of.—Proofs of loss are

competent evidence of a compliance by insured with his cove

nant and a condition precedent to his right of recoveiy.

Flanders on Fire Ins., | 527, 528.

But they are not evidence of the quantity and quality of the

property lost. A repudiation of the company's liability by the

secretary in response to a letter from the insured, notifying of

the loss, is a waiver of the requirement of preliminary proof.

Post vs. .iEtna Fire Ius. Co., 43 Bark., 351 ; Clark vs. Ius. Co., 6 Cusli.,

340.

Planters Ins. Co. vs. Comfort.

—I 184.

§ 186. Marine.—Conclusive as to Insurer's liability.—Where

the policy required due proofs of loss, and suit to be commenced

within a limited time, these conditions must be substantially

complied with. The proofs of loss must show the nature and

extent of the insurer's liability upon which the latter may rely.

Irving vs. Excelsior Fire Ins. Co., 1 Bosw., 507 ; Phillips on Ins., see.

1805 ; Angel on Ins., sec. 228, etc.

Where the policy provided that there should be no liability for

a loss of less than five per cent., and the proofs as furnished by

insured, prior to the trial, claimed damages of less than five per

cent. Held, that additional damages cannot be shown for the first

time upon the trial for the purpose of bringing the loss up to the

required amount.

De Grove vs. Metrop. Ins. Co.

Reported Jour'l p. 909. X. V. Com. A.

RECEIPT.

§ 187. Marine.—Not a complete Contract.—Status of Insurance
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under.—Agent gave the insured a receipt acknowledging $100

premium on their application for $8,000 insurance, on 41 bales

of cotton, from Macon to Alexandria by railroad, and by steamer

from Alexandria to New York. No specified risk was mentioned

in the receipt. It was customary for the agent to give such re

ceipts as sufficiently binding, but afterward to give policies in

exchange for them when desired. No policy in this case was

asked for or given. The insurance was treated by the agent, and

company as a marine risk.

Held, that the receipt cannot be regarded as a complete con

tract of insurance. It would be in excess of the agent's au

thority to bind the company by a contract in which the nature of

the risk was not specified. Every policy must specify the peril

insured- against.

Phillips on Ins., sec. 35 ; Baptist Church vs. Brooklyn Ins. Co., 28 N. Y.,

153, 161, 164 ; Tyler vs. Now Amsterdam Ins. Co., 4 Robt., 151.

Held, that the receipt must be treated as a mere application,

and evidence of a title to insurance.

Ellis vs. Albany City Fire Ins. Co., 50 N. Y., 402.

The insured must be presumed to have known the character

of the company's business, to have expected an appropriate po

licy, and to have expected insurance on the usual terms im

posed by the company. The insurance must be governed by

the conditions imposed by such a policy as the insured was

entitled to upon his application.

Be Grove vs. Metrop. Ins. Co.

—I 186.

RE-INSURANCE.

§ 188. Fire.—Measure of Liability.—In the case of an or

dinary policy of insurance, and a loss, the sum insured is the ex

tent of the insurer's liability, but not the measure of the claim

of the assured. The contract being one of indemnity, he is en

titled only to that, and the actual loss sustained by the assured

is the measure of indemnity to which he is entitled when it is

less than the sum insured.

Bainbridge vs. Nelson, 10 East., 346 ; Hamilton vs. Mendes, 2 Burr.,

1210.
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Where an insurance company, after having taken a risk and

re-insured in another company to indemnify itself against loss

on its policy, discharges its liability by the payment of a less

sum than that re-insured, the sum so paid by it will be taken

as the amount of damage sustained, and the measure of indem

nity to be recovered of the second company.

Howe vs. Mut. Safety Ins. Co., 1 Sandf. R., 137 ; Eagle Ins. Co. vs. La

fayette Ins. Co., 9 Ind., 443, excepted to.

And where the policy of reinsurance contained this clause :

" Loss, if any, payable pro ra{a, at the same time and in the same

manner as the reinsured company," in case of a loss the rein

surer will only be bound to pay at the same rate the reinsured

shall pay ; so that, if the reinsured pays only ten cents on the

dollar of its insurance, the reinsurer will pay at the same rate on

the amount of its policy.

111. Mut. F. Ins. Co. vs. Andes Ins. Co.

Bep'd Jour'], p. 820. Iu. C. A.

TITLE.

§ 189. Fire.— What constitutes sole Ovmerskip.—The posses

sion of a bare legal title by the insured, while the equitable es

tate and interest, and the right to be immediately invested with

the legal title, belonged to another, is not sole and unconditioned

ownership, and where the policy provided that it shall be void

if the insured be not such owner, the insurance is void.

Columbian Ins. Co. vs. Lawrence, 2 Pet., 25 ; Hough vs. City Fire Ins.

Co., 29 Ct., 10.

The rejection of an offer to prove such equitable title on the

part of the company is erroneous.

Clay Fire and Mar. Ins. Co. vs. Huron Salt and Lumber Mfg. Co.

—I ITS.

UNAUTHORIZED INSURANCE.

§ 190. Fire.— What constitutes in Michigan.—The Michigan

statute against unauthorized insurance does not prohibit an un

authorized company from contracting in another State for in

surance on Michigan property. Quere, whether an unauthorized
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company may defend against an action brought in a Michigan

court on a Michigan contract, by pleading its own misconduct.

Clay Fire & Mar. Ins. Co. vs. Huron Salt <& Lumber Mfg. Co.

—* ITS.

VACANT AND UNOCCUPIED.

§ 191. Fire.—Construction of the Policy Phrase.—The tenant

had removed some two months before, and was no longer occu

pying or paying rent for the house. He only held the key to de

liver to the owner on his return. The owner had been notified

of his removal and had requested him to leave it to some one

else, but had afterward countermanded the order. There was

a table, crib, and straw tick in the house, for which no owner

ship was claimed. Held, that the fair and reasonable construc

tion of the policy clause "vacant and unoccupied," is that it

should be without an occupant, without any person living in it ;

the language is not used in a technical, but in a popular sense.

Held, that the house was vacant and unoccupied within the

meaning of the policy. Held, that mere legal possession is not

occupancy.

American Ins. Co. vs. Padfield el al.

Bep'd Jourt, p.(893. III. s. C
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A fair and reasonable construction of the language, " vacant and unoccupied," in

n policy, is that it should be without an occupant, without any person living

in it. The language is not used in a technical but in a popular sense.

The tenant had removed some two months before, and was no longer occupying

or paying rent for the house. He only held the key to deliver to the owner on

his return. The owner had been notified of his removal and had requested

him to lease it to some one else, but afterward countermanded the order.

There was a table, crib, and straw tick in the house for which no ownership was

claimed.

Held, that the house was vacant and unoccupied within the meaning of the policy.

J. M. Bailey and J. I. Neff, of Freeport, 111., for Appellant.
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Said policy was void by reason of the premises insured being

vacant and unoccupied at the time of the loss.

The condition of the policy here involved is as follows : " If the

above mentioned premises, or any portion thereof, shall be occupied

or used so as to increase the risk, or become vacant and unoccupied,

or the risk be increased by the erection of adjacent buildings, or by

any means whatever, without the assent of the secretary of this com

pany indorsed hereon, then and in every such case, this policy shall

be void, and the assured shall not be entitled to recover from the

company any loss or damage which may occur in or to the property

hereby insured, or any part or portion thereof."

In the application, the assured, to the following question in relation

to tho occupancy of the premises to be insured, viz., "For what pur

pose occupied, and by whom?" answered, "Dwelling by tenant."

The proof is, that a very short time after the application was made,

if not before, the tenant, who for a year or more had had the posses

sion of the house, moved out, leaving it vacant and unoccupied, in

which condition it continued up to and at the time of the fire.

It will be insisted, because the last tenant still held the key to the

house, and because there remained in it three articles of personal

property, viz. , a table, a crib and a straw tick, the house was neither

" vacant " nor " unoccupied."

It should be observed that 'the testimony nowhere discloses the

ownership of these three articles. It does not appear that they be

longed to the outgoing tenant, or if they had belonged to him, whether

they had not been thrown away and abandoned by him as worn out

and valueless. On these subjects the testimony is silent.

In the estimation of the tenant the house was vacant, and he so

swears. The understanding of all the other witnesses who had

knowledge of the situation of the house is precisely the same. That

situation, according to the common understanding of men, and the

ordinary use of language, was a " vacant and unoccupied house." If

it was occupied, who was the occupant ? Not the former tenant, cer

tainly. Such occupancy is expressly disclaimed by him. Not only

does he swear it was vacant, but he swears that so far as he was con

cerned, " he didn't consider he had anything more to do with the

house than to keep the key, and when the owner came, to give it to

him." He certainly was not holding it as a place of storage of a por

tion of his household goods. The only affirmative inference that can

be drawn in relation to the three articles of personal property shown

to have remained in the house, is, that the tenant regarded them as no
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« longer his, but that when he moved out, he left them behind as not

worth the moving.

The presence of these articles in the house did not constitute an

occupancy, nor do they relieve the house from the charge of being

vacant, either in the popular or in the legal and technical sense of

that word.

The words " vacant and unoccupied," as used in the policy, should

be construed with reference to the subject matter of the contract and

the obvious purposes for which such a stipulation was inserted

therein. The design of the stipulation was manifestly to secure the

insurance company against such change in relation to the occupancy

as might tend to increase the liability of the building to destruction

by fire.

At the time the policy was issued the insured warranted the

insurer that the building was occupied as a dwelling by a tenant.

Such occupancy involved necessarily the presence of furniture and

other personal property of value to the assured, and which he would

be presumed likely to care for and to seek to preserve from destruc

tion. It also involved the presence of a tenant inhabiting the build

ing, and exercising over it such care and vigilance as might be ex

pected from ordinary men.

The occupancy here stipulated for is something substantial and

actual. There is no room for constructive occupancy, if such a thing

is possible. The occupancy which the parties to the contract must

be deemed to have had in view, was one which would have some sub

stantial and tangible relation to the safety of the property. A mere

constructive possession would not be such occupancy.

We submit, that holding an entire abandonment of the building,

and of all care over it, and a removal substantially of all furniture

and property from it, not sufficient to render it " vacant and unoccu

pied," in the meaning of this contract, because, forsooth, two or three

unimportant, worthless and abandoned articles of furniture are suf

fered to remain in it, would be a mere evasion of the stipulation.

Doubtless so long as a tenant holds the key to a building he holds

possession of the building, not actually, but by construction and in

contemplation of law. The same may be said of his leaving two or

three trifling and unimportant articles of property in it. In neither

case is the possession anything more than nominal and constructive.

Occupancy, however, in the very nature of things cannot be construc

tive. It must be actual and real. The words, ex vi termini, import

actual, as contradistinguished from constructive, possession.
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" An occupant is one who has the actual use or possession of a

thing." Redfield vs. Utica and Syracuse R. R. Co., 25 Barb., 54, 58 ;

Bouv. Law Diet. , title, Occupant.

We submit, then, that the dwelling house in question being vacant

and unoccupied at the time of the loss, the policy, by its own express

terms, was void.

The court erred in giving to the jury appellees' second instruction.

That instruction was as follows : " The court further instructs the

jury, that if they believe, from the evidence, that Anderson's tenant

had the actual possession of said premises and the key of said house,

and had a portion of his household goods in said house, and with the

right to occupy the same until Anderson should move back into said

house, then said house was not ' vacant and unoccupied ' within the

meaning of said policy of insurance."

Most that need be said in relation to this instruction has already

been stated.

It should be remembered that there was no attempt whatever to

show any actual possession of the premises by Anderson's tenant be

yond having the key, and what may be inferred from the further fact

that three articles of personal property were allowed to remain in the

house. Beyond this, so far as this instruction directs the minds of

the jury to the inquiry whether the tenant was in the actual posses

sion, it is based upon no evidence, and directed the minds to any

inquiry not arising from the testimony.

We cannot see how the right to occupy the house could make any

difference if it existed. The right to the occupancy was immaterial.

The fact of the occupancy was the only relevant inquiry. It matters

not how clear and incontestable may have been the right of this

tenant to hold the premises. If he in fact abandoned them and left

them vacant, the right in no way avoids the forfeiture which the pol

icy imposed.

This instruction then, viewed in the light of the testimony on which

it is based, must be either regarded as directing the jury to consider

the questions not in proof, or as telling them in effect that if the ten

ant held a key and a table, a crib and a straw tick remained in the

house, it was not '' vacant and unoccupied " within the meaning of

the policy. That such latter proposition was erroneous, we think we

have sufficiently argued already.

Wm. H. Underwood, for Appellees.
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Walker, J.

In this case appellees sued out a writ of attachment against Martin

Anderson from the Circuit Court of St. Clair County. It was issued

on the 28th day of February, 1872, and was served on the same day by

levying on lots eleven and twelve in Williams' first addition to the town

of Lebanon in that county, and by summoning James R. Padfield as

garnishee

On the first day of the following July, Anderson applied for and ob

tained a policy of insurance on a dwelling-house on the premises.

The policy was' for insurance for five years from' that date. Early in

September following the house was destroyed by fire, and on the 20th

of the same month a further affidavit was filed in the attachment suit,

that by reason of the destruction of the house by fire, that the pro.

perty attached had thereby become insufficient to satisfy plaintiff's

debt, and thereupon an alias writ of attachment was issued and

served on appellants as garnishees.

On the 2d day of April, 1873, a trial was had in the attachment suit,

which resulted in a judgment in favor of plaintiffs for $1,196.43, and

costs of suit. Interrogatories were filed, which were answered by ap

pellants, denying all indebtedness to Anderson, and all liability on the

policy. At the September term, 1874, a trial was had upon the inter

rogatories and answer, by the court and a jury. A verdict was found

for the plaintiff for six hundred dollars. A motion for a new trial

having been overruled, judgment was rendered on the verdict, from

which this appeal is prosecuted.

The defense relied on consists of the breach of three conditions in

the policy: First, that Anderson warranted the premises to be free

from incumbrances, when he made his application for insurance, when

it was at the time subject to the levy of the writ of attachment. Sec

ond, that the house had become vacant, and had so remained for about

two months before, and was vacant at the time it was burnt, and An

derson had notice thereof ; whilst the validity of the policy was, by a

condition therein, made to depend upon its continuous occupancy, and

it provided that if the house should become vacant and unoccupied,

the policy should become void, and the assured should not be enti

tled to recover for loss. And third, the assured did not make and fur

nish the proofs of loss, as required by the policy, within the time or

in the manner specified.

In the view we take of this case, it becomes unimportant whether

or not the levy of the attachment was an incumbrance until followed
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by a judgment, or whether the property seized was defendant's home

stead, and not liable to attachment ; other questions control and are

decisive of the case.

The evidence incontestably shows that no person was residing in

this house, or had been for about two months prior to, or at the time

of the fire. The tenant in possession at the time the insurance was ef

fected, testified that he had removed from the house that length of

time before, and notified the assured of the fact, who requested him

to lease it to some one else, but afterward countermanded the direc

tions, and it had remained unoccupied until it was burnt.

He says that he did not consider that he had anything more to do

with the house, that he was not occupying it or paying rant for it ; he

only had the key to deliver to Anderson when he came back from

Missouri. That there was a table, a crib, and a straw tick in it, in the

house when it burni A number of persons testified that the house

was vacant.

We think there cannot be the slightest room to doubt that the house

was vacant and unoccupied when the fire occurred, and had been for

two-months previously. A fair and reasonable construction of the lan

guage, " vacant and unoccupied," is that it should be without an oc

cupant, without any person living in it. This is the popular meaning

of the language as appears from the evidence. Several witnesses know

ing that no one was residing in it, testified that it was vacant, and so

would the great majority, if not all persons, say the same thing. The

language is not used in a technical, but in a popular sense. If the

house had been situated when insured as it was when it was burned,

and the assured had answered that it was occupied by a tenant, would

any one doubt that such representation was false ? Or suppose assured

had owned the property in fee, had been, as he was, absent in Missouri,

and had received the key from the tenant, and he had answered that he

was occupying the house, although it had been situated' as it was when

it was burned, would any one suppose that the technical rule that the

fee draws to it for some purposes the possession, have made the answer

true, or that he could have answered his warranty, that the house was

occupied by him? We suppose no one would so contend. For some

purposes the law might regard the leaving a few such articles in a

house as carrying with them possession in their owner. But in such

cases there must be an intention to thus take and hold possession, but

here there was no such intention by the tenant ; on the contrary he dis

claimed all possession. But such possession is not occupancy in its

popular sense.



1875.] Martin et at. vs. JEtna Life. Ins. Go. 899

We think it clear, from the evidence in the case, that the house when

burnt was vacant and unoccupied. That Anderson was notified of

the fact and acquiesced in it, and that the condition that it should re

main occupied was broken, and the policy became void, and the com

pany [were not obligated] to pay any portion of the loss.

This disposes of the case, and renders the discussion of other ques

tions unnecessary. The judgment of the court below must be re

versed, and the cause remanded.

Judgment reversed.

SUPREME COURT OF TENNESSEE.

December Teem, 1874.

NATHAN MARTIN, NATHAN CLINE, and L. BEEN- \

HEIM, • )

us. )

2ETNA LIFE INSURANCE COMPANY. ]

It appeared from the evidence that the general agent induced the insured to take

out policies on the ten year life plan by representing that the dividends alter

the fourth year would cancel the notes successively, and after two annual pay

ments they would be entitled to paid-up participating policies for as many tenths

on terms equally favorable.

On finding after the fourth payment that the first note had not been canceled by

the dividends, paid-up policies were demanded from the agent in accordance

with the understanding. Instead of participating policies, simple paid-up

policies for reduced sums, together with the notes, were returned to them, which

they repudiated after discovering their character.

Held, that if the policies demanded had been returned it would have been a waiver

of all questions of fraud in the procurement of the first policies. But after the

tender and refusal, the plaintiffs had a right to decline a subsequent offer

of participating policies.

Held, that the fact that the agent could not know what would be the further divi

dends of the company did not relieve his representations of their fraudulent

character.

Held, that as the original contracts were procured by fraudulent representations

they were void ab initio, and complainants have a right to have them so de

clared and to have a decree for the money paid by them respectively.

Held, that as the money paid by insured never became the property of the com
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pany in consequence of the fraud, the beneficiaries acquired no interest and

are not proper or necessary parties to the suit.

Held, that as the answers of the company and agent were not on oath, their de

nials of the allegations of fraudulent. misrepresentations, and as to the accep

tance of paid-up policies and the notes, only make up an issue.

Decree of chancellor affirmed.

Nicholson, C. J.

Complainants, Nathan Martin, Nathan Cline and L. Bernheim, filed

separate bills, in the Chancery Court at Nashville, against the 2EtDa

Life Ins. Co., and W. D. Talbot, to have three life policies, issued to

them respectively, rescinded for fraud, and the amounts of premiums

paid refunded. The three policies were issued on the same day, were

in all respects the same except as to amounts ; the allegations of the

several bills were substantially the same, as well as the statements of

the answers—for which reasons they were consolidated and heard to

gether, the proof in the several cases, by agreement, being used in all

the cases.

Nathan Martin's life was insured for $5,000, for the sole and sepa

rate use of his wife, Rosalie Martin ; Nathan Cline's for $10,000,—of

which $8,000 was for the benefit of his wife, Emma and her children,

and $2,000 for Abram and Kerry Cline, brother's children ; and L.

Bernheim's for $10,000, of which $7,000 was for his wife, Ida, and

$3,000, for three (3) sisters.

The several policies were dated at Hartford, Conn. , on the 2nd day

of March, 1867, and countersigned at Nashville, Tenn., on the 18th of

March, 1867, by W. D. Talbot, the agent of the .Etna Life Ins. Co.. at

Nashville. The policies were all on the " ten year plan, of participat

ing policy." In each policy it is provided, that the annual premium

specified is payable on the 2nd of March, each successive year, for ten

(10) years. And among other stipulations are the following: "In

case the said assured shall not pay the said annual premium on or be

fore the several days hereinbefore mentioned for the payment there

of, then and in every such case the said company shall not be liable

to the payment of the sum insured, or any part thereof, and this poli

cy shall cease and determine ; but it is agreed, that in the event this

policy lapse from the non-payment of premiums after two (2) pay

ments of premiums have been made, to issue a paid-up policy for 2-

10 of the amount insured ; three payments, 3-10 and so on ; and it is

farther agreed that in every case where this policy shall cease, or be,

or become void, all payments made thereon shall be forfeited to the

said company," etc.
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Instead of requiring the several cjinpluinants to pay the amounts

of their annual premiums in cash, it was agread that one half thereof

should be paid in cash in advance, and a note for the other half pay

able at twelve (12) months, with intsrest. This process of paying

one half of the premium in cash and the other half by note, was to

be repeated every year, during the ten year3. In pursuance of this

agreement, the several complainants paid their -premiums, by cash

and notes, for the first four (4) years.

The difficulty arose about the time the fifth (5th) annual premium

was failing due. Complainants all allege that "said Talbot in his

character of general agent stated, among other things, that upon the

said ten year scheme the insured would have it in his power at any

time after two (2) of the annual payments agreed upon should have

been made, to take what was known and described as a paid-up partici

pating policy in lieu of the one then conditionally accepted, and that

the contract of insurance would stand upon as favorable ground in

every respect, to the full extent of the investment, as if the whole

amount had been paid—explaining that by this statement he meant

that the insured would realize, after he should have made the fourth

(4th) payment agreed on, and at the time when the fifth (5th) payment

should become due, the full benefits of a participating policy—that is

to say, that the profits accruing from the contract would be sufficient

to extinguish the first note, and that at each succeeding payment

each successive note, according to the order in which they had . been

given, would, in like manner, be extinguished by accruing profits ; so

that after the fourth (4th) payment there would be no increase or ac

cumulation of the debt incurred, and at the end of fourteen (14) years

the dividend on the whole sum thus understood to be invested

would be paid in cash, or, at the option of the insured, was, as he al

lowed, to operate as an enlargement of the policy. , This, they allege

the said Talbot described as an especial feature of the scheme, and

was with complainants a prevailing consideration.

Complainants further allege, that while preparing to make their

fifth (5th) payment of annual premiums, they were furnished by the

agent, Talbot, with a statement, showing that the first notes, instead

being recognized as paid up by receipts of profits, and canceled as

had been agreed on, would be entitled only to be credited with some

small amounts.

Complainants say that upon getting this statement they immedi

ately made up their minds to accept the alternative proposition be

fore mentioned, as offered by said Talbot at the inception of the con
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tract of insurance, and to take a paid-up participating policy for the

(4-10) four tenths of the whole amount of the policy, thereby alto

gether abandoning the original policy, and taking in lieu thereof a

participating policy for four tenths (4-10) of the original amount, and

that they so notified said agent. Of course, they say, this scheme

contemplated leaving outstanding the four (4) notes which were to

be paid up in the manner already stated.

Complainants allege that soon after notifying the agent of their

purpose to abandon the original policy and to accept a paid-up par

ticipating policy for four tenths (4-10) thereof, the company, through

their agent, Talbot, returned to complainants their several notes for

the first four (4) years, and sent or handed to them severally paid-up

non-participating policies ;—that to Martin for about $680, and those

to Cline and Bernheim for about $1,700, each ; but complainants

charge that on receiving these non-participating paid-up policies and

their several notes, they at once charged the proceeding to be a gross

fraud, and indignantly refused their acquiescence therein ; and they

now tender the several policies, together with their several notes, as

parts of their respective bills. These papers, they say, as policies of

insurance are a fraud, not only because of their being of too small an

amount, but by reason of their not being participating policies, and

giving no interest to complainants in the profits, as well as because

the company delivered up the notes instead of canceling the one first

due, and holding the others subject to cancellation as agreed on.

It appears from the allegations of the bills, that the fraud com

plained of consists in this—that Talbot induced complainants to enter

into the contracts of insurance upon the representation that upon the

ten year participating plan, after the fourth (4th) annual payment,

the dividends coming to complainants would pay up each year one of

the notes given for half the premium, so that at the end of ten years

all the cash portion of the premiums would be paid, and four (4) of

the premium notes would be outstanding, which, by the fourteenth

(14th) year would be paid by their dividends. And that as further

inducement the agent agreed, that after two (2) annual payments of

premiums, if they chose to pay no more cash, they might surrender

their original policies and take in lieu thereof paid-up participating

policies for 2-10 or 3-10 or 4-10 of the original amount, according to

the number of premiums they had paid ; and that their outstanding

premium notes would be paid up by their dividends,—whereas they

allege that when the fifth premium became due, instead of their first

premium notes being paid up by dividends and canceled as provided,
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ouly a small credit was entered on each of the notes agreed to be can

celed. The misrepresentation alleged consisted, therefore, in the state -

ment that after the fourth (4th) year the dividends would be sufficient

to pay a premium note—or one half of the* annual premium, which

would be 50 per cent, on the amount of the premium. It was this

representation, in which complainants say they confided, which induced

them to make the contract, and they charge that this representation

was made falsely and fraudulently.

Complainants charge that the company was guilty of further fraud

;n issuing and sending to them paid-up non-participating policies,

when they notified the agent, upon the falling due of the fifth (5th)

annual premium, that they would abandon the original policies, and

require paid-up participating policies.

The insurance company and Talbot answer, but not on oath. They

admit the making of the contracts for insurance, but insist that the

policies were issued to the beneficiaries named therein and not to

complainants themselves, and hence that the beneficiaries ought to be

jprties. It is admitted that after the payment of four (4) annual

premiums, in cash and notes,- complainants would have been entitled

to participate in the dividends, until the tenth (10th) annual payment

should be made in cash and notes ; and afterward the dividends

would have been appropriated to the principal and interest of the

notes until both should be absorbed ; but it is denied that Talbot pre

tended to know or say when this would be ; though he may have said,

that if the dividends continued to be as large as they were the year

previous, that it would be but a few years before the notes would be

paid by the dividends.

It is answered, that after the four premiums had been paid, com

plainants elected to take in lieu of the first policy a paid-up policy ;

but defendants say that complainants did not want a paid-up partici

pating policy, and only demanded a paid-up policy ; that accordingly

the premium notes and paid-up policy were delivered to complainants,

and these were accepted in lieu of the first policies. Talbot answers,

that he made no misrepresentations, was guilty of no concealment,

and practiced no fraud, and.that every allegation and insinuation to

the contiary is false.

Defendants say that they are now willing to return the old policies,

or issue new paid-up participating polices, if complainants will pay

the interest already accrued, and will continue to pay the interest un

til tlfc notes are paid in full by the dividends. The allegation in the
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bills that the paid-up policies and notes were not accepted, is denied

as false.

As the answers were not on oath, the denials by defendants of the

allegations of fraudulent misrepresentations, aud as to the acceptance

of the paid-up policies and the notes, only make up an issue.

The depositions of all three of the complainants were taken. They

concur in proving that they were engaged in business in Nashville—

that they had no knowledge of the business of life insurance, and were

disinclined to embark in it—that they were repeatedly called on at their

business houses by the agent, Talbot, and urged to take policies—

that they derived all their information on the subject of life insurance

from him, and that he explained the operation of various plans, and

specially recommended the ten year plan—showing by tables and

figures its advantages as an investment.

These three witnesses prove that they were induced to enter into

the insurance contracts in consequence of the positive representation

of Talbot, that upon the ten year plan, after the fourth (4th) year the

dividends would amount to at least 50 per cent, and would be sufficient

each year, during the ten years, to pay and satisfy one of the notes

for half the annual premium, leaving four (4) notes outstanding at

the end of ten years, which would be paid off in dividends in four (4)

more years.

Several other witnesses prove that they had conversed with Talbot

in reference to the ten year plan, and that he had made similar state

ments to them as to the dividends being sufficient, after the fourth

(4th) year, to pay each one of the premium notes.

The deposition of Talbot, agent and defendant, was taken. In the

course of his examination for defendants the following interrogatories

and answers occur :

Q. Did you misrepresent any fact or conceal or withhold any fact

to induce either of complainants to enter into the contract ? A. I did

not.

Q. Did each of said parties fully understand their contract with

the iEtna Co.? A. I thought they did in full.

Q. Did you truthfully and fully explain to each of said parties,

before the contract was. made, the terms and meaning thereof ? A .

I did, or at least believed that they fully understood it.

Q. Did you say to either of said parties that the dividends would

equal 50 per cent ? A. I say emphatically I did not.

Q. Did you say to either of the parties, that after they had madfc ten
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(10) payments, the dividends would absorb their unpaid notes in four

(4) years, or within any specified time ? A. I did not.

Q. Did you jay to either of said parties, that when they had execut

ed the fifth (5th) note, the first note would have been paid by divi

dends, and would be delivered up ; or did you specify any time within

which any of the notes would be paid by the dividends ? A. I did

not ; I informed each of the parties that if they would take 50 per

cent, of an annual life-rate in notes, instead of 50 per cent, of the ten

year life-rate, and the dividends continued in the future as in the past,

that the dividends would pay the first note on the fifth (5th) pay

ment, as the dividends were then 50 per cent, on the annual life plan,

and that all the dividends on life policies were declared on the annual

life rate, whether the payments were made in ten years or paid an

nually for life.

Q. Was it possible for you to specify when either of the notes would

be paid by the dividends? A. It was not, nor any other mortal

man. *****

Two witnesses were examined for defendants, who proved that they

had been connected with Talbot in his office, and that they never

heard him represent that on the ten year plan the dividends would

be 50 per cent, or would pay off the first note after four payments.

Some other witnesses proved that they had taken policies from Tal

bot, and he made no such representations to them.

The characters of the complainants and of Talbot are shown to be

good. It is true thai defendants are Jews or Israelites. It can scarce

ly be necessary for us to remark that this court can look neither to

the nationality nor to the peculiar religious tenets of witnesses in de

termining the weight of their testimony. These witnesses all stand

before us on the same level as to credibility, and their testimony must

be weighed according to fixed rules. According to these rules we

are bound to hold that the testimony of the three complainants, cor

roborated as it is by other witnesses, outweighs the testimony of Tal

bot, and that the allegation is sustained, to the effect that, on the ten

year plan, the agent represented to complainants that the dividends

after the fourth (4th) payment would be sufficient to pay off the first

premium note, and that upon the payment of the fifth (5th) premium

and the execution of the fifth (5th) note, the first note would be paid

off and canceled by the dividend ; and so on, each year, during the

ten years.

But it is said that this was not such misrepresentation as could have

misled complainants, and therefore that it was not fraudulent, be
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cause complainants must have known that it was impossible foe Tal

bot to know what future dividend would be declared by the company-

It is necessary to keep in view the relation betwee/i these parties.

Talbot was the agent of a foreign corporation, which he represented

as having assets to the amount of twenty millions of dollars. He was

thoroughly informed as to all the intricacies and mysteries of the life

insurance business, as well as with all the operations of his company.

He was seeking patronage for his company, and was soliciting it from

persons who were ignorant of all the workings of the life insurance

machinery. They were dependent on him for the knowledge and in

formation on which he advised them to invest their money. What

they desired was not only to make a safe, but a paying investment,

and their decision was to be made by confiding in his integrity and

his superior knowledge. He knew what his company had been doing

in the way of .dividends for many years—he knew its ability and the

manner of making profits. Complainants prove that he said 'the

dividends would be at least 50 per cent. He says himself that he

told them that "the dividends were then 504>er cent, on the annual

life plan," but he says it was impossible for him to tell what they would

be in the future. Yet these credible witnesses prove that he did un

dertake to state, from his knowledge of what the company had done in

the past, and of its ability at that time, with c nfidence that its divi

dends in the future would be at least 50 per cent. This statement

made to complainants, in their situation, would naturally have all the

force of the statement of a fact, and we have, their testimony that

they confided in it and were induced by it to enter into the contract.

But it is said that the representation was no more than the expres

sion of the agent's opinion as to the future profits ,of the company.

The proof, however, does not sustain the assumption that Talbot

merely expressed his opinion as to the future dividends of the com

pany. It is proved that he represented what the dividends would be

and what would be the result at a given time. The representation is

shown to have been false in fact, and could have been for no other

reason than to influence complainants, and that it did influence them

to enter into a contract which they would not have entered into but

for the representation. Knuckolls vs. Lea, 10 Hum., 577.

It is suggested in argument that the conflict in Ihe testimony may

be reconciled, upon the hypothesis that when Talbot represented to

complainants that the dividends on their premiums paid in, after the

fourth (4th) year, would be sufficient to pay off their first premium

notes, and so on year after year, he was referring to the rate of divi.
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dends declared on the annual life plan, upon the assumption that

complainants would give their notes each year for 50 per cent, of the

premium on the annual life plan instead of 50 per cent. on the ten

year plan. It is true that Talbot in his deposition voluntered such

an explanation of his representation, although in his answer he is con

tent with general and broad denials of the allegations of the bills

liut the testimony of the three complainants is so directly and irre

concilably in conflict with this hypothesis that we are unable to ac

cept it.

One of the complainants, Cline, on cross-examination by defendants,

was asked the question, "Did you understand him (Talbot) to guaran

tee that the dividends would be equal to 50 per cent, of the amount

paid in ?" To which he answered : " His language was that your

dividends will be 50 per cent. I don't know that he used the word

guarantee, but I took it to be a guarantee from him. My reason is,

that he said to me positively, as I understood, that my first note would

be returned to me by my making the fifth (5th) payment, and so on

by the sixth (6th) and so on." The other two witnesses testify sub

stantially to the same effect.

But if we could adopt the hypothesis, it would result that the con

tract was entered into under mutual error as to its terms, and in that

view the contracts were invalid. 1 Story, Eq., 134.

It is next insisted for defen dants, that if Talbot was guilty of pro

curing the contracts by fraudulent representations, complainants

waived the conse'quences of the fraud by accepting paid-up policies

after discovering the fraud. It is certainly true that if a party, with a

full knowledge that he has been defrauded and cheated, ratifies his

contract, it is afterward too late to ask a remission. Kuuckolls vs.

Lea, 10 Hum., 582.

In their answer defendants rely upon the defense that complainants

accepted the new paid-up non-participating policy in lieu of the firs;

ten year participating policies. And Talbot in his testimony says

that when complainants notified him that they had abandoned the

first policies, he explained to them the difference between a paid-up

policy simply, and a paid-up participating policy, and that they pre

ferred the former, whereupon he procured simple paid-up policies,

and delivered them together with the premium notes, all of which com

plain ants accepted.

Complainants all state, that as soon as they discovered that their

first premium notes were not satisfied and canceled by their divi

dends, they notified Talbot that they would abandon the first ten
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year policies, and demanded psud-ap policies for 4-10 of their amounts,

in pursuance of their understanding as to their rights when they en

tered into the insurance contract*. They fctat* that iii a few day*

Talbot, instead of giving to them paid-up participating policies, for

4-10 of the original amounts, aa promised, delivered to theta (timple

paid-up policies, at the mok returning to them their pretuiatn notes.

7hey all deny that they vw^tel these policies in lien of the original

polka**, bat a* soon m they discovered the character of the policies,

they rtAn*>A to accept ftiem in Ken of their original policies, bat

charged Taibot at once with baring swindled them in giving them

wimple paid-up policies, instead of paid-op participating policies, ac

cording to their agreement. They admit that aoon afterward Tal

bot offered to take back the last policies, and substitute for them paid-

ap participating policiea, if complainants would pay the intereat on

tiw: notes, an/1 mo continae to pay until they were aatiafied by divi

dends. Bat they (.tate thai when thia offer was made, tL<rr had de-

tennined to commence suit, and for that porpoae had placed the poli

ciea and note* in tlje hands of their counsel. Having been swindled,

a* they charge, in they attempt to impose upon them the simple paid-

ap policies instead of the paid-ap participating policiea, they were

unwilling to bare any farther tranaactiona with the company or their

agent, but determined to rely apon getting their rigbta at law.

The proof ia satisfactory, that when complainanta determined to

abandon and surrender their original ten year policies, they were

willing to take in lien thereof paid-ap participating policies for 4-10

thereof, according to the original understanding with Talbot ; and if

Mich policies had been delivered to them, aa they demanded, there

would have been a waiver of all question* of fraud in the procure

ment of the first policies. Bat the proof shows that the policiea fur

nished were not those which they had demanded, and hence their re

ceiving of these policiea ' but at the name Uine repudiating them as un

satisfactory ; cannot be regarded aa a waiver of their rigbta to rely

upon the fraud in the original transaction. Upon discovering that

the policies demanded ha/1 not been furnished, they had a perfect

right tlien to decline to accept any other policies, and to resort to

the court* for redress.

It foilows that as the original contracts of insurance were procured

by fraudulent representations, the same were void ab u«tto, and com

plainants have a right to have them so declared, and to have a decree

for the money paid by them respectively. Aa the money paid by

complainants never became the property of the company, in conae
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quence of the fraud, the several beneficiaries, for whose benefit the

investment was sought to be made, acquired no interest in the poli

cies, and therefore are not proper or necessary parties.

The Chancellor arrived at the same conclusions, and we affirm his

decree with costs.

NEW TOEK COMMISSION OF APPEALS.

QUINCY C. DE GROVE, Respondent,

us.

METROPOLITAN INS. CO. Appellant*

An agent's receipt, showing no specified peril insured against, cannot be regarded

as a complete contract. It must be treated as a mere application and evidence

of a title to insurance.

Where it was customary for the ngent to it sue such receipts as sufficiently binding

but afterward to exchange them for policies when requested, and no policy was

asked for by insured ;

Ueld, that the insured must be presumed to have known the character of the com-

' pany's business, and to have expected insurance on the usual terms. The in

surance must be governed by the conditions imposed by such a contract as the

insured was entitled to upou his application.

Held, that the proofs of loss are conclusive as to the company's liability, and addi

tional damages cannot be shown for the first time upon the trial for the pur

pose of bringing the loss up to the five per cent, required by the policy.

Judgment reversed.

Appeal from the judgment of the General Term of the Supreme

Court in the Second Department affirming a judgment at the circuit in

favor of the plaintiff upon the decision of a judge without a jury.

The action was upon an insurance policy. The complaint alleged

an insurauce of plaintiffs assignors by defendant, a domestic corpora

tion, on the 12th of December, 1865, through its agent at Macon, Geor

gia, upon forty-one bales of cotton, for the amount of $8,000 against

loss or damage by fire or otherwise during its transportation from

Macon to New York city, and alleges damage by fire on the 18th day

* Argued Sept. 28, 1874. Decided January Term, 1875.
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of December, to four bales, to the amount of $600.04, and that due

proof of such loss had been made and payment thereof demanded,

and also alleges an assignment of the claim to the plaintiff. The an

swer, after admitting the incorporation of the defendant, and the Macon

agency, and denying all the allegations not admitted, contains the fol

lowing :

Third, these defendants aver that on the said 12th day of Decem

ber, 1865, the said Grannis hold an agency inland navigation policy

of this company, upon which he indorsed risks taken for the account

of persons other than himself, which policy was the usual inland navi

gation policy issued by these defendants, by the terms of which it was

among things provided that no suit or action against this company,

for the recovery of any claim for loss or damage, upon, under, or by

virtue of this policy, shall be sustained in any court of law or chancery

unless such suit or action shall be commenced within the term of

twelve months next after the loss or damage shall occur; and in case

any such suit or action shall be commenced after the expiration of

twelve' months next after such loss or damage shall have occurred

the lapse of time shall be taken and deemed as conclusive evidence

against the validity of the claim thereby so attempted to be en

forced. And by said policy it is further provided, that no partial

loss or particular average shall in any case be paid unless amounting

to (5) five per cent. And they further aver that said Grannis

had no right or authority to bind these defendants upon any inland

risk, except by a proper indorsement on such agency policy, and

not otherwise.

Fourth, these defendants further aver that more than twelve

months have elapsed since the making of any claim for loss or dam

age upon any risk insured against and indorsed upon the said policy

of insurance issued to the said Grannis, the agent of the said

defendants.

On the trial it appeared that the defendant company had two

branches of business : one insurance against fire, and one marine and

inland navigation insurance. These two branches were in separate

departments.

That in July, 1865, one Grannis had been appointed the defendant's

agent at Macon, Georgia, by written power " to receive proposals for

insurance against loss or damage by fire, to act as a surveyor of build

ings or other property offered for insurance in Macon and vicinity,

and to make insurance thereon by policies signed by the president and

secretary, and countersigned by the said E. C. Grannis, and generally
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to do and perform all other acts necessary to the successful prosecution

of the business of fire insurance."

Under this commission he was engaged until the 19th of Augusti

1865, when he suggested to the company he could do well in their

marine branch, and requested them to send him papers for that pur

pose. To this .the company assented by letter, September 9th, 1865,

sending him, on one open policy, one hundred notices of indorsement

to be forwarded as each risk was taken on the said open policy, and

twenty-five blank marine policies.

That the open policy insured Grannis, for whom it may concern

as hereon indorsed, and was dated September 8th, 1865. This policy

and all the blank marine policies sent Grannis contained a condition

of no loss payable if not over five per cent., and the twelve months

limitation as alleged in the answer. Grannis was also furnished with

fire policies to countersign from July, 1865, in all of which the twelve

months condition was contained.

The marine and inlaud insurance- business done by Grannis for the

company was mainly by indorsements on his open policy, he sending

on the notices of indorsements to be made to the company.

The agency being thus arranged, on the 12th of December, 1865,

Grannis, in consequence of the application of the defendant's assignors

" for a policy," delivered to them the following paper : •

" E. C. Grannis, General Insurance Agency, No. 16. Macon, Geor

gia. $8,000. Received of Johnson, McMahon & Co., of Macon,

Georgia, $100, premium on their application to the Metropolitan In

surance Company of New York, for insurance on $8,000 for the term

of trip from Macon, Georgia, to New York, on the following property,

to wit, on forty-one bales of cotton from Macon to Alexandria by rail

road, or box car, and by steamer from Alexandria to New York. Dated

at Macon, this 12th day of December, 1865. E. C. Grannis, agent."

The existence of this receipt was never known to the company.

Grannis said to plaintiff's assignors he gave it "in place of a policy,"

and it was intended that one of the defendant's regular marine poli

cies should be given by him when demanded on return of the receipt-

At the time he gave this receipt he forwarded to the defendants with

the premium one of the notices or requests of indorsement of this

risk on his open policy, and it was accordingly indorsed thereon, and

this was the only knowledge the defendants ever had of their taking

the risk.

Johnson, McMahon & Co. shipped forty-one bales of cotton on the

14th December, 1865, frqm Macon to Alexandria by rail, and thence
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by steamer to New York, consigned to Powell, Green & Co. The

Western and Atlantic Railroad transported the cotton to Dalton

Georgia, and it was partially injured by fire on the route. At Dalton

the connecting line to the East Tennessee and Georgia Railroad re

fused to take the two bales as damaged by the fire. No notice of any

injury seems to have been given to Grannis until after the arrival and

sale of the rest of the cotton in New York, when in May, 1866, 'Mc-

Mahon notified Grannis of the damage to the two bales, and in June

Grannis wrote to the company. They suggested that the damaged

cotton be appraised and sold. This was done, and the loss ascertained

at $306.84, and the plaintiff's assignors on the 11th of 'August, 1866,

made out their proofs of damage at that sum, and on the thirteenth

these were forwarded to the defendants by Grannis as their claim

'' on the marine risk." The defendants immediately replied refusing

payment on the ground the loss was not five per cent. of the amount

of insurance, $8,000. Subsequently, long after this refusal and in De

cember, 1866, McMahon gave to the defendants an affidavit of one Bard,

railroad superintendent, that four bales were damaged, and that two

only were rejected by the East Tennessee and Georgia Railroad at

Dalton, and also a statement of Powell & Co. that one of the injured

bales that went to New York was damaged $78.14. No other formal

proof of loss, however, than those sent August, 1866, claiming but

$308. 74, were ever furnished. It was claimed on the trial that Powell

& Co. never received but thirty-eight bales, but the fourth bale was

in no way accounted for.

The learned judge who tried the cause among other things found

that the insured at the time of the insurance requested a written

policy for such insurance, which the agent did not give, because, as he

said, it was unnecessary expense, but he gave a receipt for the pre

mium paid, and informed the insured that it was his custom to give

this receipt in place of a policy in such case; that on the trip on the

10th day of December, 1865, four of the bales of cotton were damaged

by fire, and one of the four was lost in transit and never arrived at

its destination; that on two of said bales the loss was, after examina

tion by defendant's agents, and determination by them of the cause of

the damage, fixed by agreement at $306.84, about August 13, 1866;

that the loss on a third one of the damaged bales was admitted on the

trial, and was at least $78.12, and that the loss on the fourth damaged

bale was equal to the loss on said third damaged bale. He also

found that it was no part of the said agreement of December 12, 1865,

between defendant's agent and the insured*that no loss should be paid
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unless it exceeded a certain amount, or that a suit should not be

brought except withiu a limited period other than as provided by law;

that due proofs of loss were furnished to the defendants, were consid

ered by it, and retained for a long period and until January 5, 1867,

when it returned them, and rendered to the insured its decision not

to pay anything on said agreement, on the ground that the loss did

not amount to five per cent., and that defendant never raised any

other objection to paying the loss; that a five per cent, loss would

amount to $400. He also found that if the limitations alleged in the

defense were contained in the conditions of any one of the policies in

use by defendant, such conditions were not communicated to the in

sured, before the loss occurred, but were waived by it even if ever as

sented to by the assured by implication, and he ordered judgment for

the plaintiff for $463.08, and interest from February 5, 1867, thirty

days after defendant's final refusal to pay.

The defendant excepted severally to each finding of fact and of law.

S. Hand, for Appellant.

Henry Brodhead, for Respondent.

Earl, Com.

The defendant is a domestic corporation organized under chapter

308, laws of 1849 ; chapter 2, laws of 1853 ; and chapter 106, laws of

1863, and was authorized by its charter to engage in fire insurance,

and in marine and iuland transportation and navigation insurance.

It was engaged in both kinds of insurance, kept each kind separate,

in separate books, and had different policies for each. Grannis

defendant's agent at Macon, was authorized to engage in both kinds of

insurance, and had blanks for both kinds.

On the 12th of December, 1865, McMahon, one of the assured, ap

plied to Grannis for an insurance upon the cotton, and asked him for

a policy, Grannis informed him that it was not his custom to give a

policy, that it was unnecessary expense, and that it was his custom to

give such a paper as the receipt dated December 12, 1865, which was

binding, and he as a witness for plaintiff testified that in all cases

where a policy was asked for, one was made out and given to the party

insured, and the receipt was taken up if one had previously been

given, as he invariably told parties insuring that it was better to have

the company's policy in case of loss. He reported the insurance to

the company as a marine risk, and it was entered upon the open ma

rine policy which had been issued to him for the purpose of such risks(
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and was manifestly understood by him and the company as a risk in

the marine department.

The plaintiff claims that the receipt embodies the whole contract of

insurance, and hence that the conditions set up in the answer have no

application. The defendant claims that this was a mere application for

a policy, and that the contract of insurance must be looked for in the

form of marine policy used by the company, upon which the risk was in

dorsed. The judge at special term upheld the plaintiff's claim and the

important question for us to determine is whether this holding was

correct.

According to plaintiff's claim this was a general insurance against

every kind of risk, an insurance that the cotton would safely reach its

destination. There were no limitations or conditions in the contract.

It was an absolute unconditional insurance against everything. Such

an insurance Grannis had no authority to make. He was authorized

to engage in the two kinds of insurance which the company by its

charter was authorized to make, and he was to insure upon the terms,

conditions and limitations mentioned in the blank policies with which

he was furnished. Neither was it within the scope of his apparent

authority to make such an insurance. It is not probable that any

agent ever had such authority, or that any company was ever author

ized to engage in such insurance. He was the known agent of a

company engaged in fire and marine insurance, and such an agency

gave him apparent authority only to insure in the modes authorized

by the company's charter, and upon the terms and conditions insert

ed in their policies in ordinary use.

No one could presume from the fact of his agency for such a com

pany that he was authorized to make such an insurance as is claimed.

Hence if we assume that the receipt is a complete contract of insur

ance, and that it embodies the whole contract, it would not, being in

excess of the agent's authority, bind the company.

But the receipt is not a complete contract of insurance. It does

not purport to be. It is evidently inchoate. It does not even state

that the insurance is against loss or damage from any cause. It does

not specify the peril or risk insured against, and this every insurance

policy must do. 1 Phillips on Ins., sec. 35 ; Baptist Church vs.

Brooklyn Ins. Co., 28 N. Y., 153, 161, 164 ; Tyler vs. New Amster

dam Ins. Co., 4 Robt., 151. Hence if the plaintiff was obliged to

stand upon this receipt as his only policy he would fail in the action

for the want of a complete contract in which the minds of the parties

had met. This receipt must therefore, when considered in connection
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with parol evidence,'.be treated as a mere application for insurance, as

evidence that the, assured had paid the premium and were entitled to

be insured from its date. Ellis vs. Albany City Fire Ins. Co., 60 N. Y.,

402. The assured must be held to have known the general character

of business done by defendant. They went to the agent to be insured

on their cotton in transit from Macon by railroad and water to New

York, and for that purpose needed and must have expected a policy

appropriate to the subject matter, and the perils to be insured against)

and hence they must have intended to procure an inland policy, or

what is sometimes mentioned in the evidence as a marine policy.

Such an insurance was intended by the agent, and was understood by

the defendant, and it was such an insurance which the assured must

have expected. Every business man knows that all insurance com

panies have forms of policies in common use, which contain the terms,

limitations, and conditions to be inserted in all contracts of insurance.

They must have expected an insurance upon these usual terms. It

cannot be presumed that they expected a special contract variant

from the usual terms imposed by the company. The assured went

to the agent, asked for a policy, paid the premium, mentioned the sub

ject matter of insurance and the route and destination of the cotton,

and left it to the agent to see that their insurance was entered in the

proper department of the company, expecting tp be injured in the

ordinary way. They were assured that the receipt was binding, as it

really was. Binding to what? Binding to an insurance in the usual

form. Suppose the assured had returned the receipt and demanded a

policy; what kind of a policy could they have compelled the defendant

to issue? Clearly one in its usual form, and no other. Angell on Ins.,

sec. 37 ; Phillips on Ins., sec. 15 ; Ellis vs. Albany City Fire Ins. Co.,

supra. It is said in Phillips that a memorandum that a subject "is

insured," or " shall stand insured," means that it is " insured, or shall

be so according to the ordinary form of policy used in the office when

the memorandum is made. " We must therefore look to the marine

and inland polieie.s used by the company, upon one of which this risk

was indorsed, for the limitations and conditions contained in the con

tract of insurance. The plaintiff in drawing his complaint treated

proof of loits as a condition precedent, and alleged that it had been

made, and the referee found that it had been made, vet this condition,

a usual one in most if not all insurance policies, is not found in the

contract as claimed by plaintiff. The judge at special term also found

that plaintiff was entitled to interest on his claim only from thirty days

after the final proof of loss had been delivered to the defendant, and



916 Report of Decisions. [Dec..

passed upon by it, and this finding was based upon nothing found in

the contract as claimed by the plaintiff, and this condition must have

been taken from one of defendant's policies proved'upon the trial.

I am unable to discover how force could be given to these condi

tions, and not to the two other conditions setup in the answer; I think

they were part of the contract of insurance.

According to the one condition the plaintiff could not recos'er un

less his loss was at least $400—five per cent, of the whole sum insured.

I am satisfied upon the evidence and the findings of the judge that

the entire loss was upwards of four hundred dollars. The loss upon

three bales of cotton was agreed upon at $384.96, which is only

$15.04 less than $400. Two of the bales were so badly burned

that they could not be forwarded to their destination. The other

two bales were exposed to the same fire, and were both burned and

were both forwarded, and one of them reached its destination and was

found to be damaged $78.12. The other one, the fourth one, did not

reach its destination, and it is not shown what became of it. There

is no positive proof how much it was damaged; all the proof seems to

have been given that was practicable. It was in the same car with

the others. The person who saw the two bales which were forwarded

mentions no difference in their appearance, and it may be inferred

that he discovered none. Both were so much burned as to attract

attention and be observed. The value of a bale was at least $200,

and a small exposure to fire would cause , damage to at least $15

or $20. Hence I am not prepared to say that the judge erred in

holding that the fourth bale was damaged as much as the third. But

if I were not satisfied that it was, as I am quite well convinced that

the whole damage was at least $400, I should apply the rule of de

minimis to any error as to the uncertain amount of damage above

that sum at this stage of the case. This condition of the policy was

therefore/so far as concerned the proof upon the trial, complied with.

Rogers vs. Mechanics Ins. Co., 1 Story, 603.

As to the condition that suit must be brought within twelve months

after the loss or damage shall occur, the defendant averred in its an

swer that twelve months had elapsed " since the making of any claim

for loss or damage." Upon the trial the defendant asked leave to

amend the answer by inserting that the time had elapsed prior to the

commencement ofrthe action, and this was denied, and defendant did

not except to the denials. Whether this amendment should have been

allowed was within the discretion of the judge; and even if it was not,

wo cannot review his decision here, as there was no exception. I do
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not agree with the judge, who held at special term that this condition

was waived. The plaintiff under this condition had twelve months

from the time his cause of action accrued—to wit, from January 5,

1867, in which to commence his action. Ames vs. N. Y. Union Ins.

Co., 14 N. Y., 253; Wager vs. Hamilton Ins. Co., 39 N. Y., 45. And

after that date I cannot perceive that the defendant did or said any

thing from which a waiver can be inferred. At or before that date

the time had not arrived for the defendant to say anything about that

condition, and its mere silence about it can have no significance. At

and before that date it placed its objection to pay upon the only con

dition then available. Between that date and the commencement of

the action there appears to have been no interview or intercourse be

tween the parties. There is no evidence that the assured were igno

rant of this condition. Even if they had been it would have made no

difference with the rights of the parties. The defendant is in no way

responsible for their ignorance. It was their duty to know what was

contained in their contract of insurance, and they had been informed

in time that the defendant claimed that the insurance was upon the

terms contained in their marine policy, and it did nothing to mislead

them.

I think the defense was sufficiently set up in the answer, and was

available to the defendant. The summons and complaint were both

dated August 26, 1869, and the suit was commenced on the next day,

more than two years and a half after the cause of action accrued, and

more than three years and a half after the loss. The condition was

set out at length in the answer, and it is entirely plain that the de

fendant meant to rely upon it as a defense and the plaintiff must have

so understood it. The condition appears in the contract, upon which

the plaintiff must recover if he recover at all, and hence there is no

room to presume that the plaintiff was misled by the form of the an

swer as to t^is defense. The whole answer shows clearly that defend

ant meant to rely upon this condition, and the non-compliance there

with by the assured, as a defense. The allegation in the answer as to

the lapse of time must under the circumstances be construed as hav

ing reference to the time of the commencement of the action. The

rule which requires that pleading should be liberally construed, with

a view to substantial justice between the parties, should be applied.

Code, sec. 159. The courts have decided that such conditions are

valid. It is quite essential to insurance companies doing business in

all parts of the conntry, at places distant from their location, that

r
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claims should be promptly made, and, if disputed, promptly prose

cuted.

Such a condition is not against public policy, and there is no rea

son why it should be looked upon with disfavor by the courts. A de

fense based upon it should be treated like any other meritorious de

fense which the law allows. Hence I think there was error in not

allowing the defendant the benefit of this condition.

There was one other condition precedent which the assured did

not comply with. It was provided in the policy that " in case of loss

such loss to be paid in thirty days after proof of loss and proof of in

terest in the said property are furnished this company." The ' plain

tiff in his complaint alleged due proof of loss, and the judge in his

findings of fact found that due proof of loss had been furnished to

the company. To this finding defendant excepted, and if there was

an entire want of evidence to show that such proof was furnished to

the company, the question is before us for consideration upon the ex

ception. The furnishing of proof was a condition precedent to the

maintenance of the action.

This is an ordinary condition contained in policies of insurance.

It must be substantially complied with by the assured. The proof

must show the character and extent of the loss, and the amount

claimed. And upon the trial the assurer can recover no more than

the amount shown and claimed in his proof of loss. This condition

would be of little use if the assured could show and claim one amount

in his preliminary proof, and then upon the trial recover more. The

object of this proof is to give the insurer notice of the nature, circum

stances and amount of the loss as a basis of amicable adjustment, and

it should be such as to show the insurer's liability and the extent of it.

Irving vs. The Excelsior Fire Insurance Company, 1 Bosworth, 507.

In that case it was held that the assured was barred by his proof of

loss as delivered, and that he could not upon the trial impeach its

truth, and recover upon testimony showing a different state of facts ;

that the insured had the right to take and rely upon the facts as the

assured stated them. See also Phillips on Ins., sec. 1805, etc. ; An-

gell on Ins., sec. 228, etc. In this case the assured first made their

proofs of loss about August 13th, 1866, and then claimed for damage

to two bales of cotton only, the sum of $306.84. The defendant

promptly objected to paying this loss, because it did not amount to

five per cent, of the sum insured. Afterward, in December, the as

sured furnished further proof of loss, which consisted of the affidavit

of Bard that the four bales were damaged by fire, that two were re
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jected by the connecting line of railroad, and that the other two bales

were partially burned, or somewhat damaged were received and for

warded, and also a statement of the consignees that one of the bales

received by them, which was one of the four bales, was damaged by

fire to the extent of $78.12.

No proof was furnished or claim made as to the fourth bale. No

proof was made that it did not reach its destination, and it does not

appear that the assured at that time claimed any damage on account

thereof. If they claimed any damage on account thereof, they could

then have made it as well as upon the trial, and could have stated

how much they claimed the damage on that bale to have been. The

defendant again declined to pay, distinctly on the ground that the

loss was not five per cent, of the sum insured. No further claim or

proof was made or presented to the defendant before the commence

ment of this action, more than two and a half years afterward. They

should therefore be held concluded by the amount of loss which they

claimed in their proof. They should not be permitted to lead the

defendant into a litigation, and then upon the trial for the first time

seek to recover by showing that their loss was greater than the

amount claimed in their preliminary proofs. In this aspect of the

case, it matters not that the margin between the loss as claimed and

the $100 was so small. The assured took upon themselves by the

contract the risk of all loss below $100. The truth probably is, that

at all times before the commencement of the action the assured acted

upon the theory that they were not bound by the five per cent, con

dition, and the judge at special term tried and decided the cause upon

the same theory.

Upon the two grounds above mentioned, therefore, I favor a rever

sal of the judgment and a new trial, costs to abide event.

All concur, upon ground that plaintiffs rights are to be governed by

such a policy as he was entitled to have upon his application.
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OOURT OF APPEALS OF NEW YORK.

ROSALIE C. BARRY, Respondent,

vs. I

EQUITABLE LIFE ASSURANCE SOCIETY, Wm. H. I

Bowne and H. L. Whitbedge, (the last two) App'ts.* '

No valid title to a chose in action is acquired by the fionajide purchaser from a ven

dee who ha3 procured it from the vendor by coercion, compulsion, and undue

influence.

The assignment of a life policy by a married woman under coercion of her hus

band is invalid.

The New York act of 1840, exempting the policy issued in accordance with its

provisions from the claims of personal representatives and creditors of the hus

band is still in force. By it a married woman could insure for any sum, and

the contract may be continued in favor of the children of the insured wife after

her death, and the wife may not traffic with her policy as though it were real

ized personal property or an ordinary security for money.

Subsequent legislation enlarging the powers of married women, under the act of

1840, does not supersede it nor give them other power in dealing with a policy

issued under it than they had by it.

In a suit before a New York court on a contract of a New York company made in

New York, brought i>y the assignee, who received his assignment in another

State from New York through the mails, the case is to be decided by the laws

of New York.

S. P. Nash, for A2)pellants.

E. R. Robinson, for Respondent.

Foloer, J.

The judgment must be affirmed. The learned justice at Special

Term has found that the assignment of the policy was obtained from

the plaintiff by undue influence, she being in fear and under the com

pulsion of her husband, and acting under duress and coercion. He

further finds that she did not freely or voluntarily sign the printed

blank, which was afterward filled up so as to form an assignment.

• Decided January 26, 1875. For additional facts in regard to this case, seo Barry vs. Mut.

Life Ins. Co., N. Y. 8. C, 3 Ins. Law J., 71.—Ed. Iss. Law Joobkal.
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We have examined the testimony. We cannot say that there is not

in it £hat which will warrant those findings.

We do not agree, however, with the learned justice, that a bonafide

purchaser for value acquires a good title to a chose in action which he

has bought from one who has procured it from the owner of it by

undue influences, compulsion and coercion. There is a class of cases

which hold that where the owner of property, induced by false repre

sentations, sells it and parts with the possession of it, with the inten

tion of passing the title to the vendee, then the bona fide purchaser

for value from the fraudulent vendee obtains a title which he can

defend. In such cases there is a voluntary parting with the posses

sion of the property, and with the uncontrolled volition to pass the

title. But where there exist coercion, threats, compulsion and undue

influence, there is no volition. There is no intention or purpose but

to yield to moral pressure for relief from it. A case is presented more

analogous to a parting with property by robbery. No title is made

through a possession thus acquired. See Loomis vs. Rusk, in this

court, May 26, 1874.

We cannot doubt but that this policy was contracted for and issued

under the provisions of the act of 1840. Laws of 1840, chap. 80, as

amended ; Laws of 1858, chap. 187 ; 1862, chap. 70 ; 1866, chap. 656.

It is expressed fin it that it is in conformity to the statute. The

terms of the contract, to pay on the termination of the life insured,

are in close pursuance of the provisions of the act. That act as

amended is still in existence and operative, notwithstanding the sub

sequent legislation enlarging the legal status of married women. The

legislature has practically so declared by repeated amendments of it.

See, in addition to those above cited, Laws of 1870, ch. 277 ; 1873,

ch. 821. We know of no subsequent legislation which can take the

•place of that in the act of 1840, exempting the insurance money from

the claim of the personal representatives and creditors of the husband,

whose life has been insured in accordance with its enabling provi

sions.

This being so, the majority of the court taking part in the decision

feel not only bound to follow Eadie vs. Slimmon, 26 N. Y., 9, on the

principle of stare decisis, but as convinced that the decision of that

case was correct in its result. That decision went (in its denial of a

motion for a re-argument) on several grounds. 1. That by the com

mon law, a person could insure the life of another person only for the

interest which he had in it ; if he undertook to insure a gross sum,

and the contract was not susceptible of a construction which would
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limit the recovery to the actual damages sustained, the contract would

be void under the statute against gaming and betting ; that this prin

ciple was relaxed in favor of a married woman by the act of 1840, so

that she could insure for any sum for which she could obtain a con

tract from an insurance company. 2. That by the general rules of

law a policy on the life of one sustaining only a domestic relationship

to the insured would become inoperative by the death of such insured

in the lifetime of cestui que vie ; or if it could be enforced as existing

for any purpose after that event, it would be for the benefit of the

personal representatives of the insured ; but by this act the contract

may be continued in favor of children of the insured wife after her

death.

And it was further remarked that the act was special and peculiar,

and looks to a provision for a state of widowhood and orphanage, and

that it would be a violation of the spirit of the provision to hold that

a wife insured under that act could sell or traffic with her policy as

though it were realized personal property or an ordinary security for

money. Upon this latter ground the majority of the judges taking

part in the decision now put their assent to Eadie vs. Slimmou, and

upon that ground are for the affirmance of the judgment in this case.

Without that act, when this policy was issued the insurance money,

being for premiums paid out of the funds or property of the husband,

could not have been retained from the personal representatives or

creditors. That act sought that result, not for the sake of the woman

while a wife, but when a widow ; not that she might sell or. assign

the contingency which was created by the policy, but that it should

be kept for her until by the death of her husband, she surviving, it

became realized personal property ; or for the children, when, by his

death, after surviving her, it became realized personal property to

them surviving.

The majority of the judges taking part think that this is fcke policy

and intention of the act, and that it still exists ; that this contract for in

surance was issued under it and is controlled by it, and that the power

of disposition over it is and should be restricted so as to be in accord

ance therewith. They further think that the subsequent legislation

enlarging the legal capacity of married women does not supersede the

act of 1840, nor give them other power to deal with a policy issued

under it than they had by it, for reason that the act is an enabling

act, confers a special privilege, and is in the nature of a law exempting

goods from execution ; that the privilege is given in view of an especial

legislative intention and policy, which would be subverted if the con
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tiugent interest arising under it could be treated and dealt with as

the separate property of a married woman, to be disposed of or affect-

• ed by her subsequent contracts.

The appellants claim that the case is to be decided upon the law as

it is in the State of Maryland. This is not tenable. The contract

' was not made there. The insurance company is a corporation of this

State, having its place of business here. The contract was made here,

and is payable here, and this action is here. Nor was the assignment

delivered out of this State. The appellant Bowne received the policy

in the city of New York. The assignment was then committed to the

public mails, his agent for him, and received by him through the

public mails.

The point that the plaintiff was not competent as a witness under

section 399 of the Code is not tenable. Bowne was not an assignee

of John S. Barry, the deceased person.

The insurance company has not incited nor protracted this litiga

tion. It has been ready to pay the money to whomsoever should by

the judgment of a court be declared entitled. It should not be mulct

ed in costs for the differences of' parties whom it could not control.

Its costs should be paid by some one, and reasonably by whomsoever

begun and carried on the unsuccessful litigation.

The judgment appealed from is affirmed with costs.

All concur. Agree to whole opinion, Church, Ch. J., Allen and An

drews, JJ. Grover and Folger, JJ., to that part of opinion which put

affirmance on ground of coercion. Rapallo, J., not voting, not having

heard the whole argument.
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8UPREME COURT OF MINNESOTA.

Apbil Term, 1874.

Appeal from Common Pleas of Ramsey County.

MARY SCHWARTZ, Respondent,

vs.

GERMANIA LIFE INS. CO., Appellant*

A jury is not at liberty to disregard the testimony of a witness of fair fame, un

contradicted by other testimony or by any circumstances.

Bnt they are not obliged to follow blindly such uncontradicted testimony, but to

judge of its credibility, and only to act on it so far as it seems reasonable and

' true.

Where the uncontradicted testimony as to the issuing of instructions by a company

to its agent to withhold policies forwarded where the health has meanwhile be

come unsound, was not so definite and positive that a jury in the exercise of a

sound discretion might not deem it insufficient to prove that the agent, in with

holding a policy, acted under alleged instructions from the company ,the court

will not interfere with the finding.

Such instructions would naturally be of sufficient importance to appear in the

printed instructions of the company, and a jury have a right to consider the

non-production of such printed instructions in judging of the credibility of the

evidence.

Where the answer denies the delivery of the policy only, but there is no denial of

the execution or the signatures :

Held, that the policy was on its face competent evidence, and the refusal to ex

clude it for want of proof of the signatures of the officers under the general ob

jection as "incompetent and immaterial " was not error.

[The following statement of the case is made up from the decision of this same

court on its first appeal ordering a new trial, and reported in the Insurance Law

Journal for June, 1873.—Ed. Insurance Law Joubnal.]

|i The application of plaintiff for insurance on the life of her husband

provided that the policy should not be binding until the premium

•Decision rendered January lltli, 1875. Will probably appear in 21 Minn. See 2 Ins. L. J.,

449, for decision on first appeal.
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was paid. The policy returned .by the'company contained the same

condition, and also provided that the first premium should be paid in

hand, and the others annually ; also, that the agents are authorized

to receive premiums, but not in any way to alter the terms of the con

tract. The husband of plaintiff refused to receive the policy and pay

the premium on the ground that the solicitor had agreed to take the

premiums in board.

Afterward, at his request, the policy was returned to the company

and another, similar in all respects, except that it provided for semi

annual payments, was sent to the agent. On the same day the plain

tiff called upon the agent and tendered the premium, but he refused

to deliver the second policy because'the husband was then_danger-

ously ill. The husband died a few days after. There was evidence

tending to show that the company's instructions to the agent were to

deliver policies on payment of the premium, provided that the insured

was in health at the time of the delivery. There was no evidence

that these instructions were known to the plaintiff.

It was held on the first appeal that plaintiffs refusal to accept the

first policy placed the company where it would have stood if it had

never accepted the application. If the agent had no discretion save

to deliver the policy on payment of premium, the plaintiff was entitled

to the benefit of the second policy unconditionally on her tender of

premium. But if this company's instructions, general or special,

to the agent were to deliver the policy only on condition of good

health, the only effect of the transmission of the policy to the agent

was an acceptance by the company conditioned on continued good

health.

On the ground that the instructions below were at variance with

these rulings a new trial was granted, and the case now comes up on

an appeal from the second trial.

Henry J. Horn, for Respondent.

Morris Lamprey, for Appellant.

Young, J.

Upon the former appeal in this action (18 Minn., 448,) it was deter

mined that by the execution of the second policy and its transmission

from the home office at New York to the company's agent at St. Paul,

the company, defendant, signified its acceptance of the plaintiff's ap

plication for insurance upon the life of her husband, Fridolin

Schwartz.
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If upon receipt of the policy and down to the time when the plain

tiff tendered the premium and demanded the policy, the agent had

no other authority or duty in the matter than simply to deliver the

policy on payment of the first premium, then the defendant's accept

ance was conditional upon such payment alone. The tender bv the

plaintiff on the 25th of October, being legally equivalent to a payment,

was a performance of this condition, and thereby a contract of insur

ance according to the terms of the policy was effected between the

parties, notwithstanding the refusal of the agent to deliver the policy.

But if by general or special instructions from the company the agent

was not authorized to receive the permission or deliver the policy un

less the person insured was in good health at the time, then the ac

ceptance signified by the transmission of the policy to the agent was

conditioned upon the state of health of the person insured at the time

of delivery of the policy. And as Fridolin Schwartz was danger

ously ill and near his end at the time the plaintiff tendered the pre

mium and demanded the policy, the agent was justified in his refusal

to deliver the one or receive the other, for the condition of the plain

tiffs acceptance was not complied with.

In that case no contract was ever concluded between the parties

and the plaintiff has no cause of action against the defendant.

At the second trial the company attempted to prove the existence

of such instructions by the parol testimony of Ferdinand Willins, its

agent, and of Gustav Willins, his brother. No counter evidence of

any kind was offered by the plaintiff on this point, but the jury found

a verdict in her favor. The principal question on this appeal is whether

the verdict can be sustained in the face of the evidence for the defen

dant.

Ferdinand Willins, after stating that he had been the company's

agent with restricted authority for ten years, testified on this point as

follows : " I did (have instructions to) deliver the policy only upon pay

ment of the premium, and provided the parties were good health at

the time, if not in good health a new examination by a physician

must be made. I am positive I had these instructions from the com

pany. I have always acted under them during all my agency. Gus

tav is my brother. In 1870 we were in business together and are

still. He knew of my instructions from the company and I suppose

he acted under them." On cross examination he said : "The instruc

tions I suppose were in print. They may have been verbal. They

may have been in writing. We have had six different sets of instruc

tions of that kind in print. I have been hunting for printed instruc
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tions but cannot find them. Must have been verbal. Have had

printed instructions so long as I have had the agency. These print

ed instructions have been changed by other printed instructions per

haps half a dozen times during the agency. Couldn't say for certain

how many times. Couldn't tell when they were last changed. Be

lieve I received some new instructions and blanks about four weeks

ago. Could not tell when the next one before was made. Some of

the printed instructions related to the manner and circumstances un

der which the policies were to be delivered. I have searched among

the papers for these printed instructions. Searched this morning

and about a week ago. Think I could find two of the previous in

structions which were sent prior to the last. The old instructions

were generally destroyed when the new ones were received. I don't

find the instructions which relate principally to this case. I suppose

the instructions under which I acted in refusing to deliver this policy

were printed, but printed instructions are sometimes explained and

defined in writing or verbally. I have not the printed instructions

under which I acted in refusing to deliver the policy in question. I

have looked for them without being able to find them." On his re

direct examination he said, " I made search for those printed instruc

tions in my office where they ought to be. I searched this morning,

and about a week ago, among my papers where these instructions

ought to be. I searched thoroughly ; I wouldn't say for certain

whether I had these instructions verbally or in print. My impression

was, they were in print. They may have been verbal or in print.

Don't recollect whether the instructions in this case were accompanied

by any written communication. There were no special instructions

accompanying the second policy except such as were found in the

letter accompanying it. There were none accompanying the first

p olicy except what were contained in the letter."

Gustav Willins testified as follows : "I. told her (the plaintiff) I

could not deliver the policy to her ; that in the meantime I had re

ceived information of the sickness of Mr. Schwartz, and that I had no

right to deliver the policy. I think I stated to her that our instruc

tions were not to deliver the policies in such cases where the parties

had beeu taken sick. I knew of such instructions from the company.

On cross examination he said, " I cannot say positively as to these

very instructions, we had so many different ones in writing, printed

and verbal. I was not the agent of the company. These instruc

tions were direct to my brother." And thereupon the last sentence in

his testimony on the direct examination was stricken out on the
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plaintiffs motion. The direct examination being resumed, he said :

" I knew of printed instructions to the agent Ferdinand Willins as to

this business. I have made search for them at our office at the time

of the first trial, and a few days ago. I couldn't find them. Some of

the printed circulars have been destroyed when new ones came. I

think I can state the contents of these printed instructions as to the

delivery of policies. I don't recollect of any verbal instructions

given to Ferdinand Willins, my brother. I recollect printed instruc

tions given to F. Willins in reference to the delivery of policies to

persons not in good health. I can't tell where those printed instruc

tions now are. So far as I know they should be in the place where

Ferdinand Willins keeps the papers of that company. We had general

printed instructions relating to all policies at the time of this transac

tion and prior thereto in regard to the delivery of policies. I think I

can remember their contents. I don't know where they are now ; I

have looked for them and can't find them. I know and can state the

substance of their contents, but not the very words."

On re-cross examination : " Those printed instructions were in pam

phlet form. Think they were not circulars. They were headed

' General Instructions to Agents.' My brother has received printed,

written, and verbal instructions during his agency. I may have been

present when verbal instructions were given. They may have been

in force at this time. I don't remember their contents. I do remem

ber that there were certain general printed instructions in regard to

the delivery of policies in general. We had printed instructions ; he

had also general verbal instructions. I can't tell whether he acted

under the printed instructions, or partly under the printed and partly

under the verbal, in reference to these policies."

On re-direct examination : " The contents of the general printed

instructions were that the agent should not deliver policies unless the

party (applicant) was in good health, unless he should be re-exam

ined by a physician."

On further cross-examination : " I don't recollect the exact lan

guage ; I give the substance as I recollect it. Think it contained in

structions to physicians and agents, eight to ten pages of printed

matter. Think the instructions as to delivery of policies took about

one half page. I can't# identify the appearance of these particular

instructions. There were some printed instructions in form of circu

lars and pamphlets. Circulars were partly filed away and partly de

stroyed. The circulars have not all been destroyed. Probably some

there yet. It would take several days to find them among ten years
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correspondence. The books did not come regularly. Think the new

ones always contained some additions to the old ones. Maybe some

changes. Perhaps received new ones four or five times during the

agency. Don't remember when I received the last book. Can't say

how long ago ; guess it was over a year ago. "

It is contended that the jury were not at liberty to disregard this tes

timony, but were bound to find the existence of the instructions alleged,

and we are referred to cases holding that "when a fact is sworn to by

a witness of fair fame, and who is uncontradicted by other testimony

or any circumstances in which he may stand, the jury are not at lib

erty to disregard his testimony. " Harding vs. Brooks, 5 Pick. , 244 ;

Newton vs. Pope, 1 Cowen, 109. This is undoubtedly true as a rule,

admitting however of many qualifications growing out of the nature

or subject matter of the testimony. Thus in Harding vs. Brooks, the

court say that " if it relates to declarations or conversations happen

ing some time before the witness is called to testify, and the precise

words are important ' to the point in issue, and the witness, though

confident, is not positive in his testimony, the jury are at liberty to

refuse such entire credit as may be necessary to satisfy them that the

• words in question are fully proved." And in a later case in the same

court, the general rule as to the power and duty of the jury in weigh

ing evidence is thus stated by Bigelow, C. J.: "The jury are not

obliged to receive evidence which is laid before them passively, and

follow it blindly, because it is not controlled or contradicted by coun

ter evidence. They are to examine it with care, subject it to the scru

tiny of their judgment and experience, and act on it only so far as it

seems to them to be reasonable and true." See Printing Co. vs.

Hickborn, 4 Allen, 63.

In the charge of the court the attention of the jury was particularly

directed to the question of the existence of the alleged instructions as

the single important issue in the case. Upon this issue the only evi

dence was that of the agent and his brother. The. jury could not

through negligence or inadvertence have omitted to consider this evi

dence, nor is there any reason to believe that they willfully or wan

tonly disregarded it. That must be a strong case which will justify

an interference by this court with the exercise by the jury of their un

doubted right of determining the credibility and weight of evidence.

The testimony of the brothers Willius is by no means so clear or pos

itive that the jury might not, in the exercise of a sound discretion,

deem it insufficient to prove that agent in withholding the policy

acted under the alleged instructions of the company. The witnesses
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are not agreed (either with themselves or with each other) as to

whether the instructions under which it is claimed the agent acted

were printed, written or oral.

The testimony of Ferdinand Willins is especially vague and uncer

tain, amounting to little more than a statement of his impressions

and suppositions. Gustav is rather more positive that the instruc

tions were in print. They agree that there were no special instruc

tions for the case ; that whatever instructions the agent acted under

were general instructions. They do not profess to give the tenor of

those instructions, but merely the substance. Gustav says they occu

pied half a page of a printed pamphlet ; but his statement of their

substance is given in one or two lines.

Aside from these objections to the weight of this testimony, it is

highly probable that if such instructions as those in question were

given at all, they would from their importance be assigned a promi

nent place in the general printed instructions to agents. Now this

case had been tried once before, and the defendant was fully advised

that its defense could be successfully maintained only by proof of

these instructions. It was certainly within the power of the company

to show by plenary proof whether general instructions of this kind

were in fact given in print to its agents, and if such were the fact it is

difficult to believe that a copy of the pamphlet containing them could

not have been readily procured either at the home office at New York

or at some of the agencies of the company. The question is not be-

fcre us whether (the instructions being in print) a copy of the same

impression would not as a duplicate original be better evidence of

their contents than the oral testimony of witnesses ; but concerning

ourselves merely with the credibility and weight of the evidence re

ceived, there can be no doubt that such a printed copy would be, if

not technically better, certainly far more satisfactory evidence than

the vague and uncertain impressions of witnesses testifying to their

recollection of the substance of documents they had not seen for

many mouths, and which they do not appear to have ever carefully

studied.

The circumstance that this satisfactory evidence was not produced

by the defendant was one which the jury had a right to consider in

judging of the credibility and weight of the parol evidence offered in

place of it (Goodrich vs. Weston, 102 Mass., 363); and if they drew the

very natural inference that printed instructions were withheld because

if produced they would not have sustained the defendant's case, and

for this reason decline to give the parol testimony even the weight to
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which they might otherwise have thought it entitled, it is not for the

defendant to complain of a conclusion which (if erroneous) it might

have prevented by the convincing proof that would have been afforded

by the documentary evidence in its possession. It is contended that

the second policy should have been excluded for want of proof of the

signatures of the defendant's president and secretary thereto. But

the answer (verified by the agent F. Willins) denies the delivery only,

and not the execution of this policy, nor is there any denial by oath

or affidavit of the execution or the signatures. Gen. Stat., chap. 73,

§ 82 ; Laws 1867, chap. 64. Moreover, the policy was in itself and on

its face competent evidence (18 Minn., 448,) and the general objection

to its admission as "incompetent and immaterial" was not sufficiently

specific to apprise the court or the opposing counsel of the particular

ground of objection now taken. Sergeant vs. Kellogg, 5 Gilm., 280 ;

Buntain vs. Bailey, 27 111., 406 ; Rindskoff vs. Malone, 9 Iowa, 540 ;

Atkins vs. Elwell, 45 N. ¥., 753.

The question put to the plaintiff on cross-examination, " Who

attended to this business for you ?" was properly excluded. It was

not a proper cross-examination, for the witness had only testified to

matters she had personally attended to, and it was, so far as we can

see, wholly immaterial.

The answer of P. Schwendler to the fifth interrogatory was clearly

inadmissible. It purports to be merely his conclusion from facts

afterward to be stated in his deposition. His answer to the sixth

interrogatory was properly excluded. It related in part to the con

tents of a letter which would itself have been better evidence ; more

over, all this part of the answer was immaterial, for the plaintiff's

rights could not be affected by anything done by the company or its

agent after the tender was made.

In regard to the other objections taken to the exclusion of testi

mony, it is enough to say that in each case the error was afterward

cured by the testimony of the same witness.

The objections to the first instruction given at the plaintiff's re

quest, and to the refusal of the first, second, and sixth instructions

asked by the defendant, were considered and disposed of on the

former appeal. 18 Minn.

The fourth, fifth, seventh and eighth instructions requested, sever

ally assume the existence of the alleged instructions as a fact proved,

and withdraw from the jury whether the evidence in the case is suffi

cient to support this conclusion.
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The remainder of the numerous points made by the defendant were

considered and disposed of on the former appeal.

Order affirmed.

SUPREME COURT OF NEW HAMPSHIRE.

CUMMINGS \

VS. }

CHESHIRE COUNTY M. F. INS. CO. '

Insurance is a contract of indemnity, appertaining to the person or party to the

contract, rather than to the property subjected to the risk against which its

owner is protected .

The assent of the insurer to au assignment of a policy of insurance, upon a sale of

the property named therein, constitutes a new and original promise to the as

signee to indemnify him in like manner as the original insured was indemnified ;

ami the exemption of the insurer from further liability to the vendor, and the

premium already paid for insurance for a term not yet expired, are a good con

sideration for such promise, and constitute a new and valid contract between

the insurer and the assignee.

A mutual fire insurance company insured A, " his heirs, executors, administrators,

and assigns," on his dwelling-house a certain sum, and "on furniture and

clothing therein " a certain other sum. During the life of the policy, A sold

the real estate to B, and assigned the policy to him, with the consent of the

insurers. A did not sell his furniture and clothing to B, but removed it. B

took possession of the house, and placed therein his own furniture and cloth

ing, of equal character and value, and it was burned with the house. Held, B

may recover of the insurers the amount of the original insurance upon the

furniture and clothing of A.

Assumpsit, on a policy of insurance issued by the defendant to

Stephen Pettigrew, dated May 11, 18C8, for the term of five years

ending May 11, 1873, insuring said " Pettigrew, his heirs, executors,

administrators, and assigns," in the sum of $1,425, " on his buildings

and other property situated in Claremont, owned and occupied by

himself ; that is to say,—on dwelling-house, woodshed, and carriage-

house, $500 ; on furniture and clothing therein, $200 ; on provisions

* From advanced sheets of 55 N. H. Reports. Decision rendered June, 1675.

.43
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in said house, $100 ; on the east barn, $175 ; on hay and grain therein,

$150 ; on south barn, $200 ; on hay and grain therein, §100."

The property insured was burned June 13, 1872. The land and

buildings were sold by Pettigrew to Paul Cummiugs, the plaintiff,

March 12, 1870. On the same day Pettigrew executed the following

assignment, using a printed blank upon said policy for that purpose :

" Having sold and conveyed the buildings within insured, and the

land whereon they stand, to Paul Cummings, I hereby assign to him

the policy of insurance within written ; to hold tho same, subject to all

the liabilities and entitled to all the rights and privileges to which I

am liable or entitled by virtue thereof. Stephen Pettigrew."

" The directors consent to the above assignment. Albro Blodgett,

Agent. May 12, 1870."

Pettigrew did not sell his furniture and clothing to Cummings, but

removed them ; and Cummings moved his furniture and clothing into

the house ; and it was Cummings's furniture and clothing that were

burned.

The action was brought to recover for loss of the furniture and

clothing that Cummings brought to the house. Pettigrew never owned

it, nor did Cummings ever own the furniture originally insured. The

plaintiff claimed that this was an insurance on the furniture and cloth

ing that might be in the house at any time during the existence of the

policy. The defendant claimed that a naked assignment of the policy,

without also assigning or conveying the property insured, or some

interest therein, is not a valid assignment.

The loss upon the buildings has been paid.

The action was tried by the court ; and it .was agreed that if, upon

the foregoing statement of facts, the Superior Court should be of the

opinion that this action can be maintained, judgment shall be rendered

for the plaintiff for $157, and interest from the time the same became

payable, and costs ; otherwise, judgment to be'rendered for the defend

ant for his costs.

Wait and Parker, for Plaintiff.

Allen and Wheeler for Defendaitf.

FosTEit, C. J., C. C*

What is the nature of the contract of insurance? In Lucena vs.

Craufurd, 2 Bos. & Pal. (N. R. ) 300, Mr. Justice Lawrence gives pre

* Cush'iko, C. J. , having been of counsel, did not sit.
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cedeuce to the definition of Grotius in his Introduction to the Juris

prudence of Holland, published in 1631, the English translation of

which definition is,—" Insurance is a contract by which the one party,

in consideration of a price paid to him adequate to the risk, becomes

security to the other that he shall not suffer loss, prejudice, or dam

age by the happening of the perils specified to certain things which

may be exposed to them."

This definition commends itself to the judgment of Mr. May, " alike

by its brevity, its logic, and its comprehensiveness." May on Insur

ance, sec. 1. These commendable qualities, however, seem to me even

more conspicuous in the language of Sir Wm. Blackstone : " A policy

of insurance is a contract between A and B, that upon A's paying a ,

premium equivalent to the hazard run, B will indemnify or insure him

against a particular event." 2 Bl. Com., 458.

Insurance, then, is a contract of indemnity, and it appertains to the

person or party to the contract, and not to the thing which is sub

jected to the risk against which its owner is protected. It is not a

contract running with the land, in the case of real estate, nor running

with the personalty, so to speak, in the case of a chattel interest of

the insured. Carpenter vs. Ins. Co., 16 Pet., 495. " The principle of

indemnity," says Mr. Angell, " is the general principle which runs

through the whole contract of insurance. A contract of indemnity is

given to a person against his sustaining loss or damage, and cannot

properly be called one that insures the thing, it not being possible so

to do ; and, therefore, as Lord Hardwicke has said, it must mean in

suring the person from damage ; that is, damage to the thing or to his

property. " Angell on Insurance, sec. 1 ; May on Insurance, sec. 2, 6 ;

2 Bl. Com., 459 ; Lucena vs. Craufurd, 2 Bos. & Pul., (N. R.,) 300 ;

Saddlers Co. vs. Badcock, 2 Atk., 554 ; 'Wilson vs. Hill, 3 Met., 66 ;

Ellis on Insurance, 1 ; Williams on Pers. Prop., *179 ; 1 Phillips on

Insurance, 1 ; Lane vs. Maine M. Fire Ins. Co., 12 Me., (3 Fairf.,)

44, 49.

The original contract in this case was, that, in consideration of a

sum of money advanced by Pettigrew, and his agreement to be as

sessed at a certain rate upon another sum, the defendants would in

demnify him and assigns against loss by fire, to the amount of $1,425,

for the term of five years,—to wit, on his dwelling-house $500, on furni

ture and clothing therein $200, and on other property the remainder of

the gross sum of $1,425 The defendants were paid for insuring the

whole property during the entire period of five years ; and they

agreed, upon this consideration, to keep the whole property insured,
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whoever might during that time be its legal owner, by force of their

expressed obligation to indemnify Pettigrew and his assigns.

An alienation of the property, with the consent of the defendants,

was therefore contemplated and provided for by the parties to the

original contract. Pettigrew sold his house, removed his furniture,

and assigned the policy to Cummings, (the defendants assenting there

to,) who bought the house and placed therein other furniture of equal

character and value. If he had sold his own furniture, or left it some

where else, and bought the furniture of Pettigrew and retained it in

the house, the defendants would unquestionably be liable for its loss.

It makes no difference, in reason, equity, or common sense, whether

the furniture which they were paid for insuring was bought of Ste

phen Pettigrew or anybody else ; and I apprehend it makes no differ

ence in law.

The contract of insurance, we have seen, does not, unless by extra

ordinary and express stipulation of the parties, run with the subject-

matter of insurance. Satisfaction is to be made to the person insured

for the loss he may have sustained. In fulfillment of the defendants'

agreement with Pettigrew that they would insure his assigns, on the

12th of May, 1870, the defendants, in writing, signified their consent

to the assignment by Pettigrew to the plaintiff of "the policy of

insurance within written ; to hold the same subject to all thejliabilities

and entitled to all the rights ,and privileges to which I am liable or

entitled by virtue thereof." The liabilities referred to were, the obli

gation of the plaintiff to pay assessments ; the rights referred to were,

the rights of suit and recovery against the defendants, in case of a

loss of the property covered by the policy during the period of its

existence. The assignment was of the whole policy. The obligation of

the assignee was, to pay assessments upon the whole valuation of all

the property described in the policy.

The intention and contract of the defendants, in consenting to the

assignment of the policy, were, to indemnify the owner for the time

being,—that is, at the time of its destruction,—not for any specific

urniture, but for any furniture which might be in the house during

the time specified. As the plaintiff 's counsel suggest,—"There can

be no question but that Pettigrew might have brought in furniture

and clothing not there when the policy was underwritten, and it would

be covered by it. He might have replaced what he thi-n had by this

very furniture which was burned, and no question would have been

made but that it was insured to him.' After the premises were sold to

the plaintiff and the policy assigned to him, why may he not have
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done the same thing and been entitled to the same benefit ? The in

surers are put in no worse condition ; their risk was not made great

er nor different."

There is, however, another aspect of this case in which the defend

ants' .liability is very clearly apparent. The consent to Pettigrew's

assignment may well be regarded as a new and independent contract

made directly with the plaintiff,—an agreement to indemnify the

plaintiff against loss upon his house and his furniture and clothing

therein.

" If, on a transfer of the estate, the vendor assigns his policy to the

purchaser, and this is made known to the insurer and is assented to

by him, it constitutes a Dew and original promise to the assignee to

indemnify him in like manner while he retains an interest in the es

tate ; and the exemption of the insurer from further liability to the

vendor, and the premium already paid for insurance for a term not

yet expired, are a good consideration for such promise, and constitute

a new and valid contract between the insurer and the assignee.

"But such undertaking will be binding, not because the policy is in

any way incident to the estate or runs with the land, but in conse

quence of the new contract." Shaw C. J., in Wilson vs. Hill, 3 Met.

66, at page 69. '

So, also, Perley, J., Rollins vs. Ins. Co., 25 N. H. 207 : "The

assignment and assent of the corporation make a new contract, upon

which * * the assignee might maintain an action in his own name ;

and the action in this case would be founded on this new contract

made with him." And, said Eastman, J., in Folsom vs. Ins. Co., 30

N. H., 240, assent to the assignment is "a new contract made with

the assignee."

We have therefore in the case before us a new contract made

between the parties to this suit, whereby the defendants, for a full

and sufficient consideration, have undertaken to insure the plaintiff

against loss by fire on the house which he bought of Pettigrew, and

the furniture and clothing therein which he bought of—no matter

whom.

The party insured, whether by an original policy or a supplemental

contract, under the form of an assignment, must of course have an

insurable interest in the property which is the subject of the contract;

but it can be of no importance to the insurer whence or how the other

party acquired his title.

If these views are correct, there must be judgment for the plaintiff

according to the provisions of the case transferred.
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Ladd, J.

The consent of the directors to the assignment of the policy by

Pettigrew to the plaintiff constituted a new and original contract and

promise to indemnify him according to the terms of the policy; and

this new promise rested upon a sufficient consideration, namely, the

exemption of the company from any further liability to Pettigrew,

and the premiums already paid and secured for the unexpired term

which the policy had to run. Wilson vs. Hill, 3 Met., 66. It can

hardly be claimed that, by any fair construction of the policy, the in

surance was only on such furniture and clothing as was in the house,

and on such hay and grain as was in the barns, at the time it was

executed, so that no change therein could be made by Pettigrew.

Common experience teaches that such chauges must of necessity be

constantly taking place ; and the contract was made in view of that

fact. The language used shows plainly enough that such . changes

were in contemplation of the parties. The insurance is not "on the

furniture and clothing now therein," but, in general terms, " on fur

niture and clothing therein."

It is too clear for argument that the policy would cover other

furniture and clothing with which Pettigrew might replace worn-out

clothing and furniture that was in the house at the time it was made,

or any furniture he might have therein to the amount of the insurance

during the term.

It follows, conclusively, as it seems to me, that, when the defendants

entered into the new contract with the plaintiff, identical in its terms

because evidenced by the same identical instrument, the rights of the

plaintiff under that contract must be the same as were those of Petti

grew. That being so, it was as much an insurance of his furniture

and clothing as it was of the furniture and clothing of Pettigrew.

Smith, J.

In general, at common law, where one party assigns his interest in

a contract, and the other party agrees to the assignment, this consti

tutes a new contract between the assignee and such other original

purty, the terms of the original contract regulating those of the new

contract. Fogg vs. Insurance Company, 10 Cush., 337.

The defendants agreed to insure Pettigrew, his heirs and assigns,

" on his buildings and other property situated in Claremont," etc.

Pettigrew, during the existence of the policy, sold the buildings to the

plaintiff, and assigned to him the contract of insurance, and all the
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rights and privileges to which he was entitled by virtue thereof, and

then surrendered to the plaintiff the possession of the buildings, re

moving his clothing and furniture. Cummings thereupon commenced

to occupy the premises with his own furniture and clothing. The

defendants assented to this assignment, and thereby entered into a

new contract with the plaintiff, the terms of which were regulated

and fixed by those of the original contract,—that is, they agreed

to insure him " on his buildings and other property situated in Clare-

mont, etc.,—that is to say, on dwelling-house, woodshed, and carriage-

house, $500 ; on furniture and clothing therein, $200," etc. This un

dertaking is not binding because the policy is incident to the property

insured, but because it is a new contract. Wilson vs. Hill, 3 Met., 66.

The defendants were paid for insuring the full sum of $1,425, for five

years, and their contract was to pay that sum to Pettigrew's assigns as

well as .to him. When they consented to the assignment, they agreed

to insure Cummings the same as they had Pettigrew: they in fact sub

stituted the former for the latter, and agreed that the policy should

represent to him just what it had to Pettigrew. No specific furniture

and clothing was named in the policy beyond that it was such furni

ture and clothing of the insured as he might have in the house for the

time being. If Pettigrew had not assigned the policy, and had re

mained in the occupation of the premises, he might have substituted

other furniture for that origiually insured, and no one would have

questioned that it would have been covered by the policy. Any other

construction would practically prevent the insurance of provisions,

clothing, and family stores, as well as stocks of goods, and such prop

erty as is worn out, consumed, or otherwise changed several times

during the term of a policy. If Pettigrew then could have replaced

the furniture and clothing originally insured, with other property of

similar character and value, without affecting his rights under the

policy, there does not seem to be any reason why Cummings might

not have done the snme thing.

The contract was to insure him (Cummings) on his furniture and

clothing, and it could make no difference with the defendants whether

he procured his furniture of Pettigrew or of some one else. The risk was

not increased, nor was it in any respect different ; and, besides, there ,

was a good consideration for this new undertaking. Cummings pur

chased the real estate and became the assignee of the whole policy ;

and having become assignee of the whole policy, and having become

substituted, with the consent of the defendants, for Pettigrew, I think
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he is entitled to all the benefits that his assignor could claim under

the policy, and could do whatever he could do. It must follow, then,

that bv the new contract between these parties the defendants insured

the plaintiff's furniture and clothing, and consequently the plaintiff is

entitled to judgment, according to the finding of the court below.



MISCELLANEOUS.

The follouring summary of cases, chiefly in the lower courts, is from

various sources, not official.

Fire.—Premium note given to an unauthorized corporation of another

State.

It is a good defense to a premium note to a mutual insurance com

pany of another State, that the note was given in Indiana to an agent

of the company,.the company not having complied with the Indiana

statute respecting foreign corporations. Mutual insurance companies

are clearly within the statute.

A State allowing a foreign corporation to do business within it

limits, may impose such reasonable conditions as it sees fit. Payson

vs. Withers, distinguished.

The order of assessment by the court does not bind the maker as

to the validity of the note—his defense to the note can be heard when

action is brought upon it. ,

Wilmer S. Lamb, assignee of the Winneshiek Ins.' Co., vs. Michael Lamb.

V. 8. D. C. Ind., August, 1876.

Fire.—Agent—Power to bind the company to a director.

A custom or understanding of insurance companies as to the power

of their general agents to bind the company to an agreement for in

surance, even if established, would be of no avail to a director of the

company, as he is conclusively presumed to know the powers of the-

agent and the rules and usages of the company.

Whatever may be the implied powers as to strangers, a director of

the company must stand upon the actual powers of the agent, and

must abide by the rules and usages of his company.

Patterson et al. vs. Ben Franklin Ins. Co.

C. P. of Allegheny Co.

Fire.—Bankruptcy—Loss after.

A loss upon a policy issued by a fire nsurance company, happening

after such company is thrown into bankruptcy, and before the final

dividend, is a debt provable against such company.

In re PI. Glass Co.

V. 8. Dist. Court, ». }. 12 N. B. B., No. 2.
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