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K III.

Of Teﬂamentary Succeﬂiom.' L

88 - & might be made here on the
A8 Subje&-Matter of Teftamen-
tary Succeffions, before we
enter on the particular De-
tail thereof, having beenwmeceflary, and
more properly fet down in another
Place, it is not roper to repeat any of
them here; it is fufficient to ad-
vertife the Reader, that he may fee on
this Subje& what has been faid of it in
- the foregoing Preface a.

Neither is it proper to repeat here
what has been f{aid irf the Preamble of
the Second Book, to give an account

4 Sexthe Jaid Preface, 0, 5 and she following.
Vor. Il

RS HE general Refle&ionswhich

why we have theught it fitting to tmt
of the, Succeﬂio:gto Inte&ategs before
the Teftamentary.- Succeflions, although
thefe are explained in the firft place in
the Roman Law. ,

T P SRR

TIT. L
- Of Te ﬂamerft's.

'5." Ei N the Romtan Law, and in the
n Provinces of France, which are
K¥8 govern’d by the written Law,
the Name of Teftament, in the propér
B Signi-
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~ Heirs or Executors, and that they may’

Signification of ir, is applied only to
Difpofitions, which contaip the Infli-
tution and Appointment of- an Heir or-
Exccutor; and all the other Difpofi-
tions, in which there is no Heir or Exe-
cutor named, are call’d Codicils, or Do-
tiationd made in prolpe& of Death.
~ Accdtding to this Diftingion of Tef-
taments and Codicils; or Donpations in
profpe& of Death, there ought to be no
Teftaments at all in the Provinces which
are governed by their Cuftoms, but on-
Iy Codicils, or Donations in profpe& of
Death; becaufe in the Cuftoms there
can be no other Heirs but thofe of
Blood;, and they give only the Name of
uriver(al Legatartes to the Perfons who
Jueceed to all the Goods which one has
power to difpofe of by Will. But ne*
verthelefs, they do give the Name of
eftaments to Difpofitions tmade .in
view of Death, which contain only par-
tieular Legacies: And with much more
reafon may we give the Mame of Tefta-
ments to_the Difpofitions which name
univerfal Legataries, feeing they are
bound for the Charges in proportion to
the Share which they have of the Goods,
in the .fame manner as if they were

even have all the Goods in the Cuftoms
where®the Teftator is ag Liberty -to
difpofe of all his Acquefts, and of all
his Moveables, if the Teltator were a
Perfon whofe Eftate “confifted wholly
of Goods of thefe two kinds, and who
thad fio Eftate of Inheritance which came
to him by Defcent from his Anceftors.

We make here this Remark, to ad-
vertife the Reader, that we fhall in the
Sequel of this Work ufe the word Tefta~
ment both in the one and the other of
thefe two Senfes, which comprthend ail,
the Difpofitions that ane made in view
of Death ; but we fhall do it in fuch a
manner, that it will be eafy to diftin-
guifh in each Place whether it ought to
be underftood either barely of Difpofi-
tions which contain the Inftitution of
an Executor, or only of the others.

We have not inferted in this Title
that Rule of the Roman Law, That the
Fower of making a Teftament, is part
of the publick Law a.  For befides that
in all the Cuftoms it is on the contrary
receiv’d as the univerfal, and as it were
publick Law, that no one can make a
Teftament, that is, anInftitution of an
Heir or Executor ; we afcribe, properly
{peaking, this Chara&er of publick Law

a Teftameati factio non privat, fed publici jaris
eft. L 3. ff, qui 1efi, fac. ;{ﬂim’ pusteL e

) »

-
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only to what relates to Matters in which
the Publick has an Intereft, fuch as Mat-~
ters belonging to the Exchequer, Mattecs
criminal, and others of the like nature 4.
And altho it be true, that the Power of
making a Teftament being eftablithed
and regulated by the Laws'which make
one ‘of the principal Parts of the uni-
verfal Order of human Society, it may -
be faid in this Senfe that the Power of
making a Teltament is part of the pub-
lick Law; yet the Nature of Tefta-

-inents is not thereby diftinguithed from ¢
‘that of many other Matters, which are

as much or more neceflary in this Order

of Society than Teftaments; fuch as fe-

veral forts of Covenints, Guardianthips,
and-others, the Ufe of which is eftab-
lithed and regulated by the Laws. Thus
Teftaments ar¢ no more a part of the pub-

lick Law, than Guardianfhips and other
Matters; unlefs that any one thould . -
think that it might be faid that Tefta-
meats were in another Sen’e part.of the
publick Law under the Roman Law, be-
caufe at firftPeople were allow ed to make
their Teftaments in the publick Aflem-
blies ¢. But it does not feem as if this
were the Reafon why it is faid in the
Roman Law, that Teftaments are part -
of the publick Law, becaufe there were
other Ways of making .one’s Teftament
in private, even whillt that other Wy~
was in ufe. -~ IR ‘

b See the xiveh Chap. of the Treatifs of Laws.
n. 27. .
¢ Calatis comitiis, §. 1. Inf. desefi, ord,

SECT. L

Nﬂa_‘re of Teftaments, and
" their I(jnfc. ’

T is fit to acquaint the Reader, that Teflaments
he will find nothing in this Se&ion @4y
concerning that Kind of Teftaments o, 7,
which are cal‘led Holcgrapbe, that is, en- Tefaror’s
tirely written and figned with “the Tef- Hand. -
tator’s Hand,, without any Witnefles. "
For altho they have been approved by a
Novel of Theodofius and Valentinian a, -
and that the Proof of the Teftator’s Will
may be fully as authertick, or rather
more, by his Writing, than by his De-.
claration before Witnefles; yet fince
the Teftaments written with the Tefta-
tor’s own Hand, without Witnefles, are
notof univerfal Ufage, and that they
are not received in the Roman Law but

~
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Teflasments

~ Of Teftaments.

with the Teftimony of feven Witnefes,
the Teftator being difpenfed with there

only from figning it with his ownhand 4, -

we have not theught properto fet down
here a Rule concerning the ufe of thefe
Teftaments without Witnefles, contrary
to the exprefs Provifion of the Roman
‘Law received in many Places. :

Neither fhall we make any mention

Tit. 1. Seét. 1.

among their Children, does not feem
to be founded on the Favour of, the
Childrens Intereft, fince on the contra-
ry it is the common Intereft of the Chil-
dren, that their Fathers thould preferve
the natural Equality among them. Thus
the Confideration of the Children is

not a Motive that renders the Wills of

Parents favourable, when they give

im this SeGion of the Teftaments of greater Advantiges to fome of their
pocr Country People, which are called Childrén than to the others. And if this
Teffamenta Rufticorum, in whichthe Laws  Favour of the Children were to be con-

of poor
Conntry

People,

Teffaments

difpenfe with the exa& Obfervance of
the Formalities, as appears by the laft
Law Cod. de Teftam. For as the Privi-
lege which that Law gives for thefe forts
of Teftaments,isonly todifpenfe withthe
numberof feven Witnefles, inthe Places
where fo many Perfons cannot be found,
who know how to write their Names,

' and to make the numberof five Witnefles
" fufficient in this cafe ; fo this Privilege
feems altogether ufelefs according to our
Ufage in France, which requires the Pre-
fence of a Publick Notary withWitnefles,
and where itisnot neceflary that theWit-
nefles be Perfons who can write. But
there is feldom want of fuch Witneffes in
a Place wherethere are Publick Notaries,
There is likewife another kind of
Teftaments, which we have thought fit
‘to leave out in this Se&ion, which is
that of Teftaments among Children,
that is to fay, Difpofitions which a Fa-
ther makes among. his Children, whes
ther by way of Teftament, or by way
of Partition. Thiskind of Teftaments
is diftinguithed from all the others for
this reafon, becaufe fuch Wills were fo
favourable in the Roman Law, that in
whatever manner a Father explained
his Intention of dividing his Eftate a-
mong his Children, whether by a Tef-
tament begun and not finithed, five
captum, neque impletum Teftamentum, or
by a Letter, fve per epiffolam, or by any
other Writing what{oever, five ggocun-
que alio modo [eriptura, quibufcunque ver-
bis vel indiciis inveniantur reliflz ; this
Will, altho ever fo imperfe& and
void of Form, was neverthelefs to be
executedc. This feems to proceed from
the fame Spirit of the Roman Law
which gave Fathers fuch an abfolute
Authority over their Children, , that
at firlt they had power to difinherit
them without any caufe, as has been ob-
ferved in another Place 4. This Licence

given to Fathers in making their Wills
b 198, 5. 1. C. de Tflam,
¢ V.b16. 21, ¢ b ult. C. fam. ercife. l. 21. 614
C. de Teflam,
@ Ses the Preface to this Second Party num., 7+

Vol. 11

fidered in the Difficulties that arife con-
cerning Wills made by Fathers amoag
their Children, it would help rather to
annul them if they are defective i point
of Form, than tofupply the want of For-
malities, in order to make them valid,
when they deftroy that Equality which
isto preferve Union among Brothers.
This exceffive Licence in theimper-
fe& Wills of Fathers among their Chil~
dren was reftrained by F:.finian, who
by his 18th Novel, c. 7. ordains, That

they fhould be figned either by the Fa- -

ther, or by the Children. And by his
107th Novel he added, That the Father

fhould write with his own Hand the

Date, the Names of his Children ; and
that he fhould likewife fet down with
his own Hand, at length, and not in
Numbers, or Cyphers, the Portions
which he fhould regulate for every one.
But altho it feems that all thefe Precau-
tions ought to fuffice to make thefe Tef-
taments valid, even without Witneffes ;
yet many Interpreters have been of o-
pinion that none of thefe Laws dif-
penfe with the Neceflity cf Witnefles.
And he that isreckoned the moft able

of the faid Interpreters, being confuit- .

ed in 2 Queltion concerning the Vali-

dity of a Father’s Teftament among his

Children, was of opinion, that the
Number of ‘Witnefles was neceflary ;
and that all Teftaments of Fathers a-
mong their Children without this For-

mality, are null; and gives particular -

Anfwers to all the Laws above-men-
tion’d, to fhew that none of them dif-
penfe with this Formalicy.

It isupon thefe Confiderations, that
altho the Ufe of thefe Teftaments, or
Partitions, among Children,\{s receiv’d
in fome Provinces, and that they are
there approved of, altho they want the
Formalities, yet feeing this is not an
univerfal Ufage, we have not thought
proper to lay it down here as a gene-
ral Rule, that the imperfe& and unfor-
med Will of a Father among his Chil-
dren ought to fubfift : For this would be
a Law too uncertain and undetermin’d,

+ B2 fince
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fince it would leave Fathers at liberty
to difpenfe with all forts of Formalities
in their Teftaments, fo as that there
could be no Teftament fo imperfe&, but
what would be made valid in this man-
per, if we fhould give to the Words of
thefe Laws the indefinite Extent which

‘they feem to have, and which does

no ways agree with the Chara&er of
Plainnefs and Clearnefs, that is neceflary
to make Rules certain and fixed as they
ought tobe. So that it is to be wifthed
that there were, inrelation to this Mat-
ter,{fome fixed Rules, which might either
fubje& thefe Teftaments to the Formali-
ties of others, or regulate the Formalities
that cannor be difpenfed with in them ;
as has beea done in the Cuftoms of fome
Provinces, which have regulated the
Formalities of Partitions made by Fa-
thers among their Children, In {ome
Cuftoms thefe Partitions are not re-
ceived unlefs the Children have con-
fented to them; others require in fuch
Partitions the Prefence of a Publick
Notary, and two Witnefles, as in all o-
ther Teftaments ; it having been judg’d
neceflary, that an A& fo ferious, and of
fuch Importance, asa Teftament among
Chiidren, fhould be made with as much
Application and Exa&@nefsasaTeftament

“which calls Strangers to be Heirs or

Execntors; but efpecially when a Fa-
ther. will make unequal Partitions a-
mong his Children, and when there is
lefs nvenience in faveuring the E-
quality among Children, and in requi-
ring in the Wills of Fathers Formalities
that are eafy, than to approve without
diftin&ion the imperfe& and undigefted
Wills of Parents, which perhaps are
only rude Draughts of what they
projed in their Imaginations, without
commﬁ to a final Refolution therein,
and which give occafion of Strife and
Contention among the Children.

The CONTENTS.

1+ Definition of a Teftament.

2. The bare naming of an Executor makes a
Teftament.

3. The Teftament implies the Difpofal of all
the Goods.

4. The Tefiament bath its Effest only by
Death of the Teftator.

5. The Heir of Blood is Teftamentary-Heir,
if be is inflituted.

6. The Teftament ought to contain the Infbi-
tution of an Heir or Executor.

7. The Will of the Tefbator is in pluce of. a
L

AWe
8. The Teftament ought to depend on the

Willof o other Perfon byt the Tefiaser.

" 9. Two fores of Q seftions concerning Tefta-
ments ; what the Teflator had pellr to
do, and what he hada mind to do.

10, Oune cannot inflitute an Heir or Execwr
tor fo as that his Iaftitution fball begin,
or ceafeto be, after a certain time.

11. The Teftament bath its Effect by the
Acceptance of the Heir or Executor.

12. Divers kinds of Teflaments. _

13. Teftaments of thofe who are blind, deaf,
or dumb. -

34. Military Teftaments.

15. Teffaments intime of a Plague.

16. Secret Teftaments.

17. Several Originals of one and the fame -

Tefbament.
18. The Teftament is common to al Parties
that bave an Iutereft under it.

I

A Teftament is an Inftitution or Ap- x. Defimi-

intment of an Heir or Execu- t#nofa -
po o » o Teflament.

tor, made according to the Formalities
prefcribed by Law ; whether that to-
ﬁ:ther with the faid Inftitution rhere
any other Difpofition, or that there
be nothing in it befides the bare In-
fticution a. L -

a Quinque verbis poteflt (quis) facere teltamen-
tum ; ut dicar Lucius Titius mihi hares efto, L 1.
S 3. ff. de hared. inf, ;

Teftamenwum eft volentatis noftra jufta fenten-
tia de eo quod quis poft mortem fuam fieri velit, 4 1.
I qui tefi. fac. poff.

It follows from the firf of thefe Texts, that the

offensial pars of a Teflament is the Inflitusson of an_
Heir or Executor, feeing thefs Words, 1 will that fuch

a one be my Heir or Executor, make « Teflamen:,
‘!:The word Heir hath not alogether the fame Sig-
nification in the Law of England, that it hath in the
Civil Law. For by the Common Law of England,
he is on'y Heir which fucceedeth by Right of Blood §
and a Man cannot, properly fpeaking, be Heir to
Goods and Chattels, but only to fome Eftare of
Inheritance. Coke 1 Infl. fol. 7. b. 237. b, How-
ever, feeing the Civil Law ufes the Word Heir
promifcuoufly in Teftaments, as well as Defcents,
we are oblized, in fpeaking of Teftaments, to make
ufe of tghe Word Heir, as well as that of Execwtor,
for thé@ener underftanding of the Texts of the Ci-
vil Law, which are quoted in the Notes upon the
feveral Articles. But the Englifh Réader will obferve,
that whenever the Word Heir is ufed in the mauer
of Teftaments, it is to be underftood only of the
Tefiamentary Hsir, not of the Heir of Blood.")
The Interpreters are divided among 1hemfelves
upon this Queflion, whether the Definision of &
“Teflament, as it is fe¢ down in the fecond Text here

z'mmd, be fo juft and exalt as a Definition oughi to

And many, even of thofe of the greateft
Learning among them, undertake the Defence of is
againfl thofe who [ay it is not exall. As to which
we may [ay, that if the Authorsof the Laws bave
mot always in their Definitions, and in thejr Ex»
preffions, that Fufinefs and Exatines whigh Logi
cians and Mathemaicians have y it is bui (R thas
shat Defelt [hould be fupplied, in order to give to
theLaws the natwral s:a/‘f which one clearly fees sheir
Insension does demand, Bus fuing we ewdeavour

n
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. Of Teftaments..

in this Book to render every thing inselligihle tq ¢
wery Reader, and 0 sbferve shroughous the whol,
. @s muth as we are abl:, thas Exaltnefs ; we bave
Judged. thar, in order 1o give the juft ldea of 4 Tef-
sument, and fuch as may diflinguifh it from other
Difpefisions made 1 profpect of Deash, we wught to
Jorm the Definition of a Tefiamens in the manner
in which it is conceived in this Article. For where-
#s the other Difpofitions are only of 4 part of the

Geods, it is sffemisal to & Tefiammont, that there be -

narmed in it an Heir or Executor, who is the upiver-
@ Succeffor,  Seethe firlt Aricle of the frlt Sec.
Of Heirs and Executors in general.
R is 20 be remarked on this Definition, that it
8oes nos agree with the Difpofisions which People
ey make of their Eftases in the Cuflomss. For, as

bas beew pbferved in. the Preamble of this Title, .

one cannos have osher Hirs in the Cuftoms but the
Heirs of Blood,
'no

2. The bars It follows from this Definition of a
naming °f Teftament, that it comprehends two ef-
ter make. fential CharaGers neceflary to be dif-
« Tefla- tu:lp,ui.{h’d. Oge is, thatitcontains the

Difpofal of all the Teitator’s Goods;

memte

and the other is, thatitisa D.fpofition

made in view of Death, which may fe
revoked . We fhall explain in the two
following Articles the Efle@s of thefe

two Chara&ers, and in what manner

- they are comprehended in the Definitio
explained in the firft Article..

b Thisis a Confequence. of the Defmition of &
Teflament. Sce the two Articles which follow.
IIL. o

3. The Tofs  Since it is eflential to a Teftament,
!‘ﬂ;." " that it contain the Inftitution gof an
smpiies 15¢ Heir or Executor, and that the Heir or

31'{';{‘1  Executor is univerfal Succeflor of all
Goods.  the Goods that are not particularly be-

queathed, every Teftament implies the

Difpofal of all the Goods ; whether it

be that the whole is Jeft to the Heirs or
Executors, or th& others are to have.a
fhare with them : Which makes no Al-

teration in the Nature of a Teftament; -

and all the difterent Difpofitions that
may happen to be in it, make only one
A&, which contains a Declaration of
the Teftaror’s Will, as to the Difpofal
of all the Goods which he fhall happen
to leave behind him ¢.-

¢ This is‘alfo & Confequence of the Definition.

See the 1ft Art. of the 1ft Se&®. Of Heirs and Exe-
cutors in general, ,

IV.

4 TheTef-  The Teftament is a Difpofition made

on occafion of Death, that is, made in
the view that the Perfon who difpofes,
of his Goods by Teftament has of his
Death of ©Wn Death, and with defign that his
she Tefte- Difpofition fhall not have its Effe& till
vor. after his Death: for it is only by
this Death that the Heir or Executor

tament
bash iss

P

Tit. I. fse‘ﬂ:-? | PR

has his-right. From whence it follows,

- that the Teltament having o effe& till

the Death of the Teltator, he is al-
ways 3t liberty to revoke it, and either
to change it by making another, or to
deftroy it quite by fuppreffing it, with-
out making anocher. Bl‘hus, when there
happen to be feveral Teltaments of oe
and the {ame Perfon, it is alwéyﬁ“;l}c
laft that ought to fubfift, except jn fo
far as this laft Tefament fhoyld ratify
and confirm the Difpofitions of thé for-
merd. ' T
4 De eo quod quis poft mortem fuam fierf veli.
Lif quigzt.fgc.prilﬂ@ em fuam i 'dk
Prius teftamentum rumpiesr cum pofterius rke
Pﬂfm eﬁo ‘. 2-’; df!’ﬂjo'“" if’oﬁﬂ. t‘ﬁc
Ambulaoria enim eft voluntas defunéi ufque ad
viiz fupremum exitum, L 17. £ de adim, el
ke Shin Laf Test does mon, A .
Alsho this laf} Texs: dees not, firiftly. in
relase 20 wwhat is [aid iw this d;ticlc‘?zﬂmﬁwf:
thelefs it may be agplied 20 iz,
Ses, touching the Nature of Difpofitions. pecaufe
of Death, what has been [aid of that Maiier in
the Preamble of the Title of Donations, that bave

 their effe(t in the Life-time of the Donor.
hl .

\'A
Altho_the Teltator name no other ¢, 14
Heir or Executor, -but the Perfon who Heir of

ought to fucceed to him, if he died in- Blod is

e : ¢ Teflamen-
teftate ; yet if he accepts the Inheri- sary Heir,

-tance or Succeflion, he fhall be Teltd- ;r 4, ;s
- mentary Heir, and bound in this
“lity to difchargc the Leﬁacies, and all
 the other Charges impo

Qua- infliruted.

ed by the Tef-
tament e; for itis only by this Title that

- he enjoys a Succeffion which the Tef-

tator might have lefc to others if he
had pleafed. ‘

e See the 19th Arsicle of the gt Setion, and
the Texts which are there quored. :

VL

Difpofitions made in view of Death, 6. The 1o:
which do nog contain the Inftitution of zament
an Heir or Executor, are not properly 445
Teltaments, buc Codicils or Donations j:;',:::,',,’
becaufe of Death f.

of an Heir
or Execs~
f Codicillis hgreditas neque dad, noque adimi g, -
poteft 5 ne confund-t ir jus teftamentorum & codi-
cillorum., §« 2. infl. d¢ codicill. :

VIL

Tt follows from the Liberty whichthe
Laws give to Perfons to difp)c;fc of their .‘f}z,t:p-y‘-:i;f
Effe@s by aTeftament, that all the Wills rasor is in
of a Teltator, whether it be in whatplacsef »
relates to the Appoinrment of an Heir L4%:
or Executor, or the other particular
Difpofitions which he may have made,’

‘are in the place of Laws both to the

Executor, .
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‘Executor, if he accépts of the” Suc--
ceffion, and alfo to the Legararies, if
they accept their Legacies g; but this
is to be underftood with this Referve,
that :the Teftator has ordained hothing
cqﬁtxg_ly_ to Law:or good Maniers .
Fot ‘With refpe&. to the Teftator, his
Difpofitions have the Authority of the:
Law, which permits him to make them ;

_and as to thofe who receive any Benefit

by 2 Teftament, their Acceptance of it
ergages them to the Charges, which

it may contain, in the fame maner as if

they had treated with the Teftator, he

leaving to them his Eftate upon the

Conditions, and with the Charges,
which he has explained, 3nd they ac-
cepting the Eftate with thofe Charges ;
and in the fame manner likewife as if
they had treated with the Perfons to

~whom the Teftator engagesthemi.

g Vesbis legis duodecim tabularum his, issi' legaffis
[ua rei ita jus effo, latiflima poreftas tributa videtur,
" & haredes inftituendi, & legata, & libertates dandi,

tutelas au:que conftituendi,  Sed id, interpretatione
coanguftarum eft, vel

conftituentium. U 120. ff. de verb, fignif. infl. de
leg. falcid.

Difponac unufquifque fuper fuis, ut dignum eft,
& fit lex ejus voluntas. Nov. 22. c. 2. -

b Nemo poteftin fuo teftamento cavere, ne le.

es in fuo tefamento locum habeant. 4 5. ff de

“. “

" Teftandi caufa de pecunia fua legibus certis fa-

;ulmeﬁ p:;miﬂi::lon md jrifdiGtionis mutare
formam vel juri publico derogare, cuiquam permif-
fum eft. L 13. f. de uﬂm‘.’g-

Que faita lzdunt pictatem, exiftimationem, ve-

 recundiam noftram, & ut generaliter dixerim con-

tra bonos mores fiunt, nec facere nos pofle creden-
- d“m do Io lso f. _l‘ “’dit, i’ﬂi‘-

This indefimite Liberty of Teflators is maturally
refirained within she Bonnds of whas is not conirae
ryto Law, as is faid in the Article : And a Tef-
sator can ordain notbing thas is contrary to the
Difpefision and Spirit of any Law. Thus, be can-
mot prohibit bis Heirs or Exscusors to make Parti-
tion of his Efiate. Thws, he cannot direlt thas a
Subflitusion which he bas made in bis Teflament,
Jhould not be publifbed and inrelled, . Thus, be can-

‘ mot deprive bis Children of their Legitime, or
Child's Part. «

i Quafi ex contrau debere intelligitur. §. . in
fis. Infl. ds oblig. qua quaf. ex comsr. majc. Vi-
detur im contrahere cum adiit bzreditatem,
L.'3. in fn. ff. quibws ex canf. in poff. easur,

Ses, touching the Engagement of the Heir, or Ex-
ecusor, she 8th Art. of she firft Sect. of Heirs and
Executors in gensrals ' :

VIIL

8.ThTef  Since the Difpofitions of 2 Teftament
tament
oughs to
fzf;’;’,u':f only from this Will that they have their

20 other

have their effe& by the Will of the Tef-
tator, which isin place of a Law; it is

Force. And if a Teftator, inftead of

/on bat chufing and naming his Heir or Execu-

she Tefla-

tor himfelf, had faidin his Teftament,

um, vel autoritate jura -

that his Will was, that fuch a one thould

be his Heir or Executor, whom a cer- '

&
s

tain Perfon, whom he fhould name,
fhould chufe and call to his Succeflion ;
this Inftitution” would be lame, and

have no effe®. For it would want the
Chara&er that is effential to a Telta-
ment, of containi
of the Teftator, and not that of ano-
ther Perfon. And ‘it would be even con-
trary to Equity, thac the Choice of an
Heir or Executor fhiould depend. on a-
ny other Perfon than him who has the
Right to difpofe "of his Eftate : feeing
on one hand the Teftator may be de-
ceived by that Perfon who after his
Death may abufe in feveral refpe&sthe

the proper Will

Confidence which the Teftator has put -

in him; and on the other hand, he who

fhould happen to be chofe-Heir, or Exe-

find,
/41..31;.

cutor, would owe. this Benefit lefs to .

the - indefinite Will of.the Teltator,
than to the Choice of him who had the
Right to name the Heir or Execucor ..

¢ 1lla Ioftitutio quos i‘iﬁm ;::vlu'crx::; ideo vif:iofa
eft quod alieno arbitrio permiffa cft. * Nam fatis
conftanter vetcres decreverunt, teftamentorum jura

“ipfa per fe firma effe oportere : non ex alieno arbi-

trio pendere, L 32. ff. de bared., inflit. See the 25th
Art, of the gth Se&t. of this Title, and the Remark
that is there made on it. .

§ Altho we have endeavour’d thro- ’

out the whole of this Book to confine
our felves to the Rules and Remarks
thatfeemed neceflary, and to abftain
from every thing that is only mactter of
Curiofity ; yet we cannot forbear to
remark here, that there is among the
Laws of Spain a Rule dire&ly concrary
to that which is explained in this Arti-
cle. For there it is permitted to every
one to name a Per{¢h to whom he gives
power to make his Teftament for him,
and to difpofe of his Goods after his
Death, and to chufe for him fuch Heirs
or Executors as he fhall think fit. Auod
whatfoevet is ordered by this Perfon
who is commiffioned to make the Tel-
tament; whom they call Cometido a fa-
zer teflamento, is obferved in the fame
manner as if the Deceafed had ordained
it; excepting only that he cannot name
himfelf Heir or Executor, nor difinherit
the Children or other Defcendants of
that Perfon whofe Teftament he makes,
nor fubftitute to them by any manner
of Subftitution, nor name a Teftator to
them, unlefs he has exprefs Power from
the Deceafed fo to do. 7. laly31. de
Toro, and the Additions to the Laws of Al-
phonfus 1X. Part the 61h,' Title of Tefta-

mems.
IX. It
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IX,
' 9. Tuw It follows from thlc Rules explained
" fi::;hz‘ in the foregoing Articles, that there are
ancern-  0nly two forts of Queftions that can arife
ing Tefla- from the Difpofitions of a Teftament,
‘ments = when it is made according to Form, and
'T"’""b‘ oughtto fubfift. One is of thofe where
‘25‘1,:;" the Queftion is to know whether the
to do, and Difpofition of the Teftator has nothing
whar be in it that is contrary to Law; and the

bad amind other is of thofe where the Matter in

#do-  gueftion is to know what has been the
Teftator’s Intention. For it is his In-
tention that ought to ferve as a Rule,
if it is not contrary to Law m.

m. Toties fecunddm voluntatem teftatoris facere
compellitury(bzres) quoties contra legem nihil fic fu-
turum, . 37. ff. de cond. ¢ dem.

See, touching she Difficultiesin the Interpretation
of Teflaments, the vith- Seftion, and the others
which follow, i

Since the Heir or Executor, that is
named in a Teftament, ought to be uni-
yrraide verfal Succeflor to all the Goods, and
Execusor 3l the Charges of the Deceafed, a Tef-
fo, as thas tator cannot inftitute an Heir or Exe-
bis Inflicss- cutor in Terms which limit the Inftitu-
rion fball tion, either not to take place but with-

» %% in a certain time after the Teftator’s
ceafe to be,
afier a cer- Death, or to ceafe to have effe& after
1ain time. 2 certain time which he has prefcribed ;
{o as that in the firft Cafe the Succef-
fionfhould be without any Heir or Exe-
cutor during all that time; and that in
the fecond Cafe there fhould be no Heir
or Executor after the time limited ig
expircd.  For it is effential to the Qua-
lity of Heir or Executor, that he take
the place of the Deceafed after his

10. Ome
cannot i28-
flisnse arm

Death ; and that the Succeffion do not’

. remain vacant, and without 2 Mafter,
who may profecute the Rights, and ac-
quit the Charges of it. But altho this
Difpofition fhilld have no effe@, yet

the Teftament which contains it would
not be null for this fingle Defe&, and the
Heir or Executor would be reputed fuch
from the time of the Teltator’s Death,

" and for all the time to come, as much

as if the Inftitution had not been limit-

ed in this manner 7.

» Hareditas ex die, vel ad diem, non re@e datur :
fed vitio temporis fublato, manet intitutio, 4 34.
§- de bared. infi.

It ismot the [ame shing with refpect to bare Le-
gacies and Legacies in Truft, which may begin to be
dwue, or ceafe, at & cersain Day. For in this there
s mo manmer of Incomeniencey the Right to the
Thing bequeatind remaiging with the Heir or Exe;

- that itis by this Will that it ought to

TR AT

- Titi 1. 8e& 1. - 7.

-extory whilff the Legatary has it not, and rever.
ting 0 him when the Legatary ceafes to have i,
This Rule is not contrary to that other, which per-
mits the Teflasor to charge an Heir or Executor to
deliver oler the Succeffion afier a certain Time to
anosher Perfon, who [ucceeds in his place by a fidu-
ciary Bequefly which we (ball treas of in its proper
place.  For the Succeffion does not by this means re-
main vacant : And befides, this Heir or Executor,
Who reflores the Inheritance, continues neverthelefs
%0 be Heir or Executor, and to be bound for the
Charges, againfi which the Succeffor ought to jn-
demnify him.  See the viiith Article of the the firft

Settion of Subftitutions.
X1,

Altho the Nature of the Teltament, 11, 150
and its Validity, confifls itt this, that Tefamens.

“ . o ) i ~d Pazh irsefs
it cont g
contains the Will of the Teftator, and il by the

. . . N Acceptance
have its efte&t ; yet it hath its eftect on- of :bt Heir

ly when the Heir or Executor, accépt- or Execus
ing of this Quality, - engages himfelf #or.
thereby to all the Difpofitions of the
Teftator, and to all the Charges of the
Inheritance o. :

o Cim femel adita eft hxreditas, omnis defun@i
voluncas rata conftituitiir, L s5. §. ad Senat, Trebeils
See the viith Article. :

A XIL

There are Teftaments of divers kinds, ., ..
and which are diftinguithed, not by that yer; sings
which is eflential to their Nature, of Tefls-
which is the Infticution of an Heir or messs.
Executor common to all Teftameiits,
bat by the different Formalities which
the Laws have eftablifhed for the Ufe
of Perfons, who have a mind to difpofe
of their Eftates, according as thefe For-
malities may agree either to the Qua-
lity of the Perfon, or to the Circum-’
ftances of the Condition in which he is,
as will appear by the following Arti-
clesp. -

- p See the following Articles.
XIII.

As to what concerns the Perfons of 13. Toflal
the Teftators, we may make one prime mpns; of -
Diftin&ion of Teftaments, which may tbofe whe
be made by thofe whom fome Infirmi- are élind
ties render incapable of certain Ways :;‘:ﬁ."-
in which others may make their Tefta- = .
ments. Thus, Perfons who are blind,
deaf, ordumb, can make their Tefta- -
ments only with fuch Formalities as
they are capable of, as fhall be explain-
ed in the following Se&ion q.

q See the viith, viiith, ixth, xth, and xith Ar
ticles of the following Section;-and she Remarks on

bem. )
e XIV:
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XIV.

14. Mili.  The fame Confideration of the Dif-
tary Tef-  ference in Teftators, furnifhes us with
tamentis  another Diftin@ion of Teftaments that

are made by Officers in the Army, and

Soldiers, that are a&ually engaged in

their military Fun&ions, and taken up
infuch a2 manner that it were not poffi-
ble for theni to obferve the Formalities
which the Law prefcribes in Teftaments.

For the Law difpenfes with thefe For-.

malities in Perfons who are in this Con-

-dition, that it is impoffible for them to
obfetve them, and facilitate their Dif-
pofitions, as fhail be explained in the
third Se&ion r.

r Sesthe xvth Article of the third Section,
XV. )

1s. Tefla-  The fame Confideration of the Con-
mentsin  junGures in which Teftators cannot ob-
“me o 4 ferve the Formalities neceflary to 2
Plags.  Teftament, has induced the Lawgivers
to difpenfe with thofe that are obliged
to make their Teftaments in a time of
Plague, from obferving therein rigorouf-
ly all the Formalities which they have
- prefcribed. We fhall explain in the
third Se@ion the Temperament which
they allow of whenever this Cafe hap-

pens s. .

s See the xvish Article of the third Seftion.

XVL

16. Secret . Seeinga Teftator may reafonably wifh
Te . that his Will may be kept fecret till after
¥, his Death, he may make a private and

fecret Teftament in the manner thatfhall

be explained in the third Se&ion .
¢ See the xviith Article of the third Seétion.

XVIL-

!Z‘- 39?" . In what manner foever a Teftament
T (£ o : o
ginals of A5 made, the Teftator may, if he pleafes,

one anc Make only one original Teftament, or
, she fams make two or more Originals, for the
Teftament. furer Prefervation of his Will, depofi-
ting them in different Places, or keep-
ing one Original in his own Cuftody,
+ and depofiting agother in the hands of

fome other Perfon .

% Unum teftamentum pluribus exemplis confi%:
nare quis poteft. Idque interdum neceffarium

Forté fi navigaturus & fecum ferre, & relinquere ju-
diciorum fuorum teftationem velit. L 24. f. qui

teff. fac. poff. See the ixth Anicle of the feventh
Sedtion. ' ’

*

XVIIL

Seeing a Teftament is a Title that 18.. The .

belongs in common to the Heirs or Exe- Tefamens
cutors, to the Legatees, to the Perfons ;) “77
who are fubftituted, or other Perfons ,; ;¢ -
who have Intereft in any of the Difpo- bave on
fitions thereof; every one of thofe who Inseref
may have any Intereft under it, has a *#der ir.
Right to have this Title in his Cuftody.
But fince they all cannot have the origi-
nal Teftament, every Perfon that has
an Intereft in if, may get a Copy of it
written in due Form, and figned by the
publick Officer that has the Cuftody of
the Original; and fuch a Copy will
ferve in place of the Original x.

« Tabularum teﬁamenn; inftrumentum non eft
unius hominis, hoc eft haredis, fed univerforum

2::}3 ? ',lcl;;:lf{":c:ymmeﬂ. k2. ff. teflam. quem
SECT. IL

Who may make a Teftament, and who-
is capable of being Heir or Execu-
tor, or a Legatary.. :

T HERE are two Things to be
confidered in 2 Teftament, inor-
der to know its Validity, and what Ef-

- fe& it may have. One is, to know whe-

ther the Perfon that hasmade the Tefta-
ment had power to make one ; and whe-
ther the Perfons, in favour of awvhom the
Teftator has difpofed of his Goods, are
capable of receiving what isgiven them :
And this fhall be the Subje&-matter of
this Se@ion. The other is, to know if
the Teftament is made according to
Form ; which fhall be explained in the
following Se&ign a.
It is to be vgferved on the Subje&-
matter of this Se@ion, that befides the
Caufes of Incapacity of geceiving a Be--
nefit by a Teftament, vﬁich are here
explained, we have in France two Rules
which annul the Difpofitions of fome
Perfons made in favour of others, to
whom it is prohibited to give any thing.
One is of the Ordinance of Francis 1.
in the Year 1§39, Art. 131. and of Hen-
ry II. in the Year 1549, Art.2. which

‘annuls all Donations, whether by Tef-
tament, or otherwife, that maybe made

& Si quxramus an valeat teftamentum, impri-
mis animadvertere debemus, an is qui fecerit tefta-
mentum, habuerit teftamenti fa&ionem : deinde, fi
habuerit, requiremus an fecunddm regulas jusis
teftacus fit, 1. 4. ff qwi sef, fai, pof. 5

o y
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by Minors to their Tutors, Curators,
uardians, and other Adminiftrators,
during their Adminiftration, or to other
Perfons for their behoof. And the
other is that of fome Cuftoms which for~
‘bid the Difpofitions made by ‘the Wife
in favour of her Husband, or by the
Husband in favour of his Wife; which
fome Cuftoms reftrain to the Difpofi-
tions of the Wife in favour of her Huf-
band, and do not prohibit thofe of the
Husband in favour of his Wife,

It may alfo be proper to obferve, in
relation to the Capacity of making a
Will, that there are fome Cuftoms where
a married Woman isnot allowed to make
her Will, unlefs it be with the Permif-
fion of her Husband, or that fhe had
this Power given her by the Contra& of
Marriage. -

We muft remark here, with refpe& to

" the Incapacity of making a Will, that

we have not fet down in this Setion a
~ Rule of the Romair Law; which fome
Reader perhaps may find fault with, and
therefore we have thought fit to give
the reafon why we have omitted it. It
is that Rule which dire&s, that Perfons
‘who doubt of their State and Condition
may not make a Will4: From which
Rule Soldiers were exceptedc, who had
power to make their Will notwithftand-
ing this Doubt. Thus he who was un-~
certain whether he was under his Fa-
ther’s Power, or emancipated, could
not make a Teftggment d, becaufe 2 Son
that was ftill in his Father’s Family
could not make a Will. .~ - - .,
- We have judg’d it propernot toinfert

this Rule here: For ‘in-all appearancé

there ¢can never happen any g[e wheré
it can be put in praice;, and whenever
there is a Teftament; - it: is natural-‘to
prefume¢ that he who made it, did no
doubt of 'his having pgwer to make it ;
and one would not ftart the Queftion
to know whether he was in this Doube,
ornot. But even altho we fhould {up~
pofe that a Teftator hid fome Reafon to
doubt of his Condition, and that he'was
really uncertain of it ; would this Reafon
alone be fufficient to hinder him from
making his Will2 Thus, for example,
if we fu;?')ofe that a young Man of the
Age of fourteen Years compleat, being
outof hisown Couritry, and not know-
ing precifely the Day of his Birth, fhould
happenr to fall fick, and fhould make a
‘Feftaifitnt, being uncertain whether

b Lis. fdeseff. mil.

cl.tz.,%.”l,’f’.’ud. o C

a b g. ffe de jur. codivibe - - T

"Yor. II. I

\

 cept ina lucid Interval. N

Tit. 1. Sed: 2.

he was of fufficient Age to make a Will,

v
"
-3 A4

‘or not; but ftill thinking it bettcr to

make a Teftament, that may be valid, if
it thould appear that he had the Age
that was neceflary, than to omit making
one, becaufe that the Teftament which
he fhould make, would be null, if it ap-
peared that he was not of the Age that
is required; would it be faid of fuch s
Teftament, that it ought to be annulled,
becaufe the Teftator was ignorant of a2

Fa&, which, if he had known it, 'would * *

have added nothing either to his Age,
orto his Experience ? But would ever
any one think of demanding whether
this young Man knew his own Age?
And if any one fhould ftart this Doubt,
which would appear very odd, would
it not be fuffictent_ that this Teftator
had really the Age and Power requifite
for making a Teftament, to make it va-
lid in thefe Circumftanees? To which
we may add, "that fince this Rule did
not take in the Cafe of Soldiers, we
may infer from thence that even the Au-
thors of it did not look upon it to be a
Rule - of the Law of Nature: Forin
that Cafe it would not have been juft to
difpenfe with the Obfervance of it,
even in Soldiers. :But the Law of. Na-
ture demands that T'ruth fhould always
have its Efie®, and that he who has
acquired 2 Right fhould not be depri-
ved of it, under pretext that he dqubts
whether his Right be fecure. This Ef-
fe& ot Truth has been found fo juft,
even by the Authors:of the Niceties in
the Roman Law, that we fee in a Law,
that he who being his own Matfter,’ and
free from his Father’s Authority, and by
that means capable of inheriting an E-,
ftate that had fallen to him, might in-
herik it, altho he not only doubted of
his being his own Mafter, but was falfly
perfuaded of the contrary, thinking him-
felf ftill to be underhisFather’s Power e.
Thus ghey were convinced that Truth
even.an Error of this kind.

© & gee b21. ff. de cond. & dem.

. A é

- The CONTENTS:

1. Thofe who are under no Incapacity may

. makeaWil! »

2. Males under fourteen, and Females un-
der rwelve Years of Age, cannot make &

(/8

.3. Soms who are flill under their Fuathers

- Authority, cannot make aWill. .

4. Mad Men cannot make a Teftamens, ex-

ought to fupply not only a Doubt, but

cC ‘5. OM

9 :
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Age, of being aForeigner, being under 4z, can.
Sentence of Death, and others. Fhus we % make *

5. Old Men, fick and infirm Perfons, may
make a Wil. -

6. A Prodigal cannot make a Teftament,

%, He who is both Deaf and Dumb cannot
make aWill. ‘

8. If he knows how to write, be may make
a Teftament. '

9. The De;g Man, who can [peak, may
make a Will.

_ 10, Dumb Perfons, uho are not deafy mdy

1. Thefe
who are
snder no
Incapacity
may make
a Wil

2. Males
undar 14,
and Fe-

males un-
der 12

Years of -

fuch as the Quatities of Unripenefs of

" cértainty of the Heir or Executor.

make a Will, if they know how to write.
v1. ' Blind Perfons may make a Téftament.

2. Strangers carmot make a Teffament.

13« A Monk may make a Will before bhis
Profeffion.

14. Perfons condemn’d to death cannot make
“a Teftament.

15. Baftards may make a Teftament.

16. Difference between the Incapacity of Fo-
reigners, of Condemmed Perfons, and that
of others. :

17. The Subjelt-matter of the following
Articles. ‘

18. Difference between the Incapacity of ma-
king a Will, and that of receiving bene-

~ . fit by one.

19. Perfons incapable of making a Tefta-
ment, but capable of receiving benefit by
one. o

20. Perfons incapable both of the one and
the other. '

31. Bafards capable of receiving benefit by

" a Teffament. e

22. Children which are not born.

23. Childrent which are not vonceived. -

24.One may inflitute an Heir vr Executor

* without naming him exprefly, defning

" bimonly by fome diftinguifbing Quality.

25. The Hir or Executor may be a Perfon

" dinknown to the Teftator. R

26." The Inftitution'null by reafoti of the Un-

24, Perforis unworthy canmot receive &ny be-

\uefir by a Teftament. S

. 1. P B
'O know who are the Perfonsthat
" have the power of making a Tef-
tament, or receiving any Benefit by one,
it is neceflary to know whom'the Law

R

has render’d incapable thereof: For -

whoever is under no Thcapacity, is ca-
pable both of the one and the other a.
a Si quzramus an valeat teflamentum, imprimis
animadvertere debemus an is qgui fecerit teftamentum
habuerit teftamenti fa&ionem. L. 4. . qui rep. fat.

vl .
1L

‘The Cayfes which rendet Perfons in-
capable of making a Will,- proceed from
fonre one of thofe Qualities Which have
been explained in the Title of Perfons;

may reckon, as the firft Caufe of Inca-
pacity of making a Teftament, the wait
of that Age which is called in the Ro-
man Law Pubertas, that is, 14 Years
compleat in Males, and 12 Years com-
pleat in Females: For thofe that have
not accomplifhed this Age cannot make
a Wills. And altho evea one that
had made his Teftament before he had
attained fourteen Years of Age, fhould
not die tili a long time after, fo that it
might be faid, that being of Age fiiffi-
cient, and capable of making a Tefta-
meént, he had approved of that which
he had made when he was under Age
bypot altering it; yet this Teftament
being null in its Origin, would not be
made valid by this Circumftancec.

- b Teftamentum facere non poffunt impuberes
quia nullum eorum animi judicium eft. §. 1. inff.
quib. non eff perm. fac. teflam.

It feems o bave been a Doubt beretofore in the
Roman Law, whesther Eunsuchs conld maks a Will,
becaufs they could mever attain 1o a4 t1ue Pubsrey :
And they wers allowed 10 make a Will only as the
Age of eighteen Years, Spadones eo tempore tefta-
mentum facere poffunt quo plerique pubefcunt ; id
et, anno decimo oftavo. Pamlus3. Sevt.4. 2
But the Emperor Conftimine allowsd them so make
“their Wills at the [ame time that others did. Ewe
nuchis liceat facere tefamentum, componere poftre-
mas exemplo omnium voluntates, confcribere co.
dicillos, falva teftamentorum obfervantia; 4 . Codi
qui sefb. fax. poff. :

.. A qua ztate teftamentum vel mafculi vel feeminge

facere poflunt, videamus. Verius in mafculis qui--
dem quartum decimum anodl (petandum in?&'

minis verd duodecimum completum. Utrum aucem

exceffiffe debeat quis quartum decimum annam ut e~

ameéntum facere pofic, an fufficit complefle ? propone

aliquem Kalendis Jahuariis natum, teftamentumipfo

natali fuo feciffe, quarto deécimo anno, an valeat tefta-

mentum ? Dico valere, - Plos arbitror, etam £ pridie

Kalendarum feceric, pott fextam horam nodis, valere

teftamentum.  Jam enim compledd videwr annum

quartum decimum, ug Marciano videtur, 1, 5. ff qui

sef. fac. poff. v. L L. ff. de manumiff. "

"¢ Si fikius familiaé ax cE:‘.:;)'illm tabulas teffamenr

feceric, fignaverit, fecundumh cas bororumn poffef-

fio dari non potefts . Licet filius familias fui juris,
aut pupillus pobes faltus deceflerit. Quia nullx fune
tabulz teftamenti, - quas is Fecerit, qui teftamenti fa-
ciendi facultatera non habuerit, L. 19. ff: qui reflam.

fupfi

. § We have iidin the Article;ichat it
is neceffary to-have this Age complete,

. anmum complevim, as is {aid in the lecond

of the Texts quoted here: Buc the
Words folldwing raife a Difficulty which
weé ought not:to pafs over in filence:
For altho the ‘natural Senfe of theft
Words, fourteen Years complete,  fifiams v0
require that. the laft Moment of the
fourteenth Year fhould be expired, fince
it is only at that Moment that it is-ac-
complifhed, yet what follows.inthe {:id

w

wall.
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.Law appears to be contrary to it. For
thefe Words, utrum exceffiffe debeat, an
Juficit compleffe, and therelt that folows,
purporting that the Teftament is good,
if it is made on the Birth-Day, or even
on the Eve thereof, intimate fuficiently
_ that the Yearis held for accomplithed
efore the lalt Moment of it is expired,
in what manner foever we underftand
the Eve of the Birth. For that may be
underftood two Ways: The one is, in
counting the Eve of the Birth-Day ac-
cording to the Computation of the Da; s
of the Year; fo that in the Cafe of one
bornthe 1ft Day of Fanuary, whichis the
Cafe of this Law, the Eve of the Birth-
Day would be the laft Day of December.
‘The other Way is, in taking for the
Bye of the Birth-Day the four and twen-
ty Hours which precede the Moment of
the faid Birth.
. It feems to be the firft of thefe two
Ways, to which this Law determincs
the Eve of the Birth-Day, fince it fup-
pofes a Teltament made in the Morn-
ing of the faid Eve, without diftinguith-
ing at what Hour the Teftator was born,
So that fince, according to the Roman
Ufage, the Day begins at Midnighta,
it feems, that accotding to this Rule,
a Teftament might be good, althu it
fhould precede the Moment of the Tef-
tator’s Birth moré than four and twenty
Hours. For if we fuppofe, according
to this Law, that the Birth-Day is the
Firlt of Famuagy, and that the Eve of
the faid Day begins from the Midnight
of the foregoing Day, that is, at Mid-
night between the 3oth and 3 1ft of De-
cember ; and that the Teftator, born in
the Afternoon of the Firft of Fanuary,
makes his Will in the Morning of the.
31t of December ; it would feem that,
according to the Terms of this Law,
this Teftament ought to be good, altho
it preceded more than a whole Day the
Moment of the Teftator’s Birth, fince
it would be true that it had been made
on the Eve of the faid Birth. But this
- feemis neither to be regular, nor confor-
mable to our Ufage ; as fhall be thewn
hereafter.

It may be obferved, with refped to.
this.way of holding the ¥ear for.ac-
complifhed in the beginning of the laft
Day, that it was not {o in all forts of
Cales: For not only Prefcriptions re-
quire the entire Accomplithment of the
Year, g has been faid in its Place; but
even as to the Age which excufes one
from being Tutor, it is neceffary that

a V. 1.8, f. de foriise '

Vor. II.
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the 1aft Moment of the laft ¥ear thould
be expired . In relation to which it
may be faid, that there would be as
much or more Reafon for excufing one
from being Turtor in the laft Day of his
feventieth Year, as for granting leave to
one to make a Teftament on the laft
Day of his fourteenth Year. And asto
what concerns the full Age for making
a Teftament, it fcems that the Senfe of
this Word, of a Year camplete, is under-*
ftood aceording to our Ufage of a ¥ear
expired, efpecially in the Cuftoms: Fof
thofe which fix the Age for making a
Will, require the Years to be accom-
plithed, altho thofc which mention any
thing of the Matter, do none of them
almoft ‘allow of the making of 2 Will
before the Age of twenty Years in Sons,
and eighteen in Daughters, even as to
what other Eftate they may have befides
what hias come to them by Defcent;
and as to what Eftate they have inheri=
ted by Defcent, they require five and
twenty Years. So that the Spirit of
thefe Cuftoms is not to-favour a Difpen-
fation in pointof Time : And likewife
they do not infinnate, as this Law does,
that " the Year fhould be held for accom~
plithed at the beginning of the laft Day,
and much lefs the Eve of it. There-
fore we have reftrained our felves in the'

11

Article, faying that it is neceflary that -

the Age fhould be-accomplih’d, that is,

‘that they fhould have the Age which

the Law requires: For this Expreffion
might be accommodated even to thofe:
Ufages, which fhould only demand that
the laft Day fhould be begun, taking it
in the Senfe of thefe Words of the fe-
cond of the Texts quoted on this Ar-
ticle, Ubrum, excelliffe debeat, an. fufficis
compleffe. 'The Difficulty. which has en~
gaged us to make this Remark might be-
placed among the Number of thofe-
which may require fome Regulation. -

b Excefliffle oportet 70.a8n0s, L 2. ff. de excuf.
L wn. Cod. qui &tar.
[ Altho.by she Law of England Males afrer 14

Yoars compleas, and Females after 12, may make.

a Teflament of their Goods and Chastels s yes it is-
provided by the Statutes of the Realm, that no,
Perfon, whether Male or Fernale, fhall have power
20.make a Teflamens of any Mannors, Lands,: Tenen
ments, or other Horadisaments, wishin the. Age-of
21 Years. Stat. 34 Hemy 8, cap. 5. § 14.] )

I :

Sons who are ftilf under their Fathers 5, sml
Power and Authority, not having been who are

emancipated, cannot make a Tefta

d Qui in
endi jus nonhabet. L 6. f qui sefh. fac. poff. -
Ca N

- foill under
ment d, unlefs it be to dilpofe.of thafe.,s,, "
Lo e o de us;‘tborily
eftate parentis eft, teffamenti faci- canmor
make &
eme Will.
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forts of Peculiar Goods of which they
are wholly and folely Mafters, and
which we have fpoke of in .its proper
place e, < ,

" Nemo ex lege quam nuper promulgavimusin re-
bus que parentibus acquiri noh poflunt, exiftimet
aliquid efle innovandum, aut permiffum effe filiis fa-
milias cujuscumque gradus vel fexus teftamenta fa-
cere, five fine patris confenfu bona poffideant fe-
cundum noftre legis diftin@tionem, five cum eorum
wvoluntate. J, penuls.C. 1«:’ tefl. fac. poff.

! ¢ Omnes omnino quibus quafi caftrenfia peculia
habere ex legibus conceflum eft, habednt licentiam
in ea dtantummodo ultima voluntate condere. 4 wit.
C. eod.

This Rule, with the Exceptiom for thefe Peculiar
Goods, is obferved in fome Cufioms.

See, tomching thefe Peculiar Goods, and touching
Emancipation, whas bas been [aid thersof in the
Preamble of the iid Ssftion, How Fathers fucceed,
and in theiiid Article of the fame Seltion,

Altho it may feern that this Rule, which renders
Sons who are fiill under the Pasernal Power, un-
capable of making a Teftament, was in the Roman
Law a Confequence of this, shas the Son whs was
Pill under bis Father’s Furifdiction could acquire

thing but what belonged immediately 10 his Fa-

- ther, excepring thofe Péculiar Goods which are men-

" #oned im the Article * 5 yet it appears by the fecond
Text cited on this Article, thas Juftinian, who gave
to Sons living fiill under the Fathers Powsr, the
Property of the Goods which they might happen to
acquire, leaving only 20 the Fathers the Ufufrutt of
them, did not grant to them bowsver the Power 1o
difpofe of any other Goods by Teflament, befides
thofe Peculiums : Which fhews us thas the Emps-
ror Jutinian was of opinion, shat the Liberty of

ofing of the faid Peculiar Goods was not fo much
an Effet of the Right of Property, as of the Merit
of the Som, who having rendered himfelf worshy
of [uch an Acquifition, had likewife the Privilege
2o difpofe thereof,  And as for the other Goods, bs
could not become capable of difpofing of them, bus
by Emancipation.

.* Filius familias teftamentum facere non poteft,
quia nihil foum habet, ut de eo teftari poffic. Sed
Divus Auguftus Marcus conftituit ut filius familias
miles, de co peculio quod in caftris acquifivit tefta-
mentum facere poflit, Ulpian, tit. z0. §. 10.

[ 1z England, & Son, althe fill living under bis

. Father’s Power and Jurifdittion, may make aWill,

and thereby difpofs of his Perfonal Efiate, if be is
paft fourteen Years of age. Swinburn of Tefta-
ments, Part, 2. Seét, 23.]

Iv..

4. Mad-  Thofe who are in a State of Mad-
men can- nefs cannot make a Teftament, unlefs
;':;I:;:;: it be that they have Intervals of Rea-
except in ¢ 00, Which may fuffice for fuch a Difpo-
lucidInter- fition, and that the Teftament be be-
vah gun and accomplifhed, in all its Forma-

lities, in an Interval where the ufe of

Reafon has been perfe&ly free f.

- £ In eo qui teftatur, ejus temporis quo teftamen-
tum facit, Integritas mentis, non corporis fanitas
exigenda eft. L 2. . qui seff. fac. poff. -

Furiofum in fuis judiciis ultimum condere elogium
pofle, licet ab antiquis dubitabatur, tamen & retro
principibus, & nobis f]:ulacuit. Nunc autem hoc de-
cidendum eft, quod fimili modo antiquos -animos
movit ; Si coepto teftamento furor eum invafic.

.

Sancimus itaque tale tefbamentum hominis qui in ipfo
aftu teftamenti adverfa valewdine tentus eft, pro
nihilo effe : Si vero voluerit in dilucidis intervallis
aliquod condere teftamentum, yel ultimam volunta~
tem, & hoc fana mente inceperit facere & confum-
maverit, nullo tali morbo interveniente, flare tefta-
mentum, five quamcunque ukimam voluntatem
cenfemus : fi & alia omnia accefferine qua in hujuf-
modi atibus legitima obbfervatio requirit. L ¢. C.
qui teft, fac. poffe §. 1. infl. quib. non eff perm. fac.

seft,
\'%

The Iﬁﬁrm?ties of old Age, and Dif- 5. oid

eafes which do not take away the Ufe e, fik

of Reafon, are no hinderance to thofe
who are in that Condition to make
their Will g. ‘

£ Senium quidem getatis, vel ®gritudinem corpo-
ris {inceritatem mentis tenentibus teftamenti fa&tio-
nem ceértum eft non atferre, I, 3. C. qui reffe
fac. pof. -

In eo quiteftatur, ejus temporis quo teltamentum
facit, integritas mentis non corporis fanitas exigenda
eft. L 2. ff. eod. -

There are fome Cufloms where Difpofisions made
in view of Dearh ans null, if the Perfons who have
made them have noi [urvived three Months afier
making the (aid Difpofisions. See the Preface t
this fecond Part, num. vii. :

VL

may make

Prodigals who are interdiGed, being 6: 4 Pre-

incapable of adminiftring their Good

ble of difpofing of them in view o
Death. For the fame Caufe which de-
ferves the Punithment of Interdi&ion,
deferves likewife that of the Incapacity
of making a Teftament.» And whether
we confider the bad ufe that a Prodigal
who, is interdiGed, may make of the
Liberty to make a Will, or the Confe-
quence of punithing him for his bad
Conduct by depriving him of this Li-
berty, altho he might even make 2 good
ufe of it, it is for the Intereft of pri-
vate Families, and alfo of the Publick,
that a Perfon of fo bad a Condué& as a
Prodigal that is interdi@ed, fhould not
have power to make a Will A.

b Is cui lege bonis interdiQum eft, teftamentum
facere non poreft. Et fi fecerit, ipfo jure non va-
let. Quod tamen interdiétione vetuftius habuerit
teftamentum, hoc valebit. L 18.ff. qui teff. fac.
Poff. S 2. infi. quib. non eff perm, fac. seff.

(45 the Interdiction of Prodigals is mot in ufe
in England, fo we have mno fuch Incapacity of
making a Teflament, as this of a Prodigal, Swin-
burn of Teftaments, Part. 2.§. 23.]

§ With refpe@ to this Matter of a
Prodigal’s Teftamentr, we may diftin-
guith between that which he makes af-
ter his Interdi&ion, and that whith he
may have made before. And the Em-
peror Leon, in his 39th Novel, makes even
a Diftin&ion of the Teftaments l\)vhii‘c'h

rodi-

s digal can- .
. . . . op not make &
during their Life; are likewife incapa- Tufamens.
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Prodigals make after their Interdiction,
approving thofe which are reafonable,
and rejecting the others. But befides that
the Nuvels of the Emperor Leon are not
receiv’d in France, this Diftin&ion ferves
only to raife Law-Suits: And it is
eafierand more equitable to annul with-
outdiftin&ion every Teftament madeby
a Prodigal after his Interdi&ion. But as
to the Teftament made before the Inter-
di&ion, there is greater difficulty to
« know if it oughtto fubfit. And altho
the Queftion be decided by the Texts
cited on this Article, which determine
that this Teftament fhould have its Ef-
fe@; yet it will not be amifs to confi-
derfome Inconveniencies that may fol-
low from this Rule; Foras itis certain
that Prodigals are interdiGed only for
their bad Condu&, which has preceded
the Interdi@ion, and thatit is:becaufe
of thisbad Condu&that they are inca-
pable of making a Teftament; fo the
fame ‘Reafon which requires that the
Teftament made after the InterdiGion
fiiould be annulled, feems likewife to
demand that the Teftament made before
the Interdi@ion fhould alfo be annulled.
For it is natural to prefume, that fince
a Prodigal never thinks of making a
‘Teftament, unlefs he is put upon it by
other Perfons; fo he would not have

made his Will but by the Influence of.

his Accomplices in his Debaucheries,
and in their Favour. And it ‘might

likewife happen, that a  Teftament -

which ought to be altered becaufe of
the €hanges that may have happened in
the Family of the Prodigal after his In-
terdi&ion, could not neverthelefs be
reformed, becaufe the Prodigal after his
Interdi&ion being incapable of making
a Will, he could not make any new Dif-
pofitions. '

VIL

9. He wbo He who is both deaf and aumb,

is both
deaf and

dumb can-

nos make
awill.

whether from his Birth or otherwife,
and who can neither write or read, be-
ing incapable of giving any Sign of
his Will, is i“c‘:}’abl-eip making a Tef-
tament. But if one®who during the
time that he was neither dcaf nor dumb,
had made a Teftament in due Form,
happens afterwards to fall under thefe
two Infirmities, altho this Accident
renders him incapable of confirming
his Will, or altering it if he would, yet
the Teftament which he had made in the
time that he was capable of doing it,
would ftill fubﬁft i.

~ i Surdus, muws teftamentum facere non poffunit,
S:d i quis poft teffamenum fattum valetudie, aw

Tt 1. Bedt. ¢

quolibet alio cafis mutus; dut furdus eff* coeperir, rde
thm nibilominus permanet” teftamentum. 1. 6. §. 1.
I qui sef. fac. poff. :

Sancimus fi quis utroque morbo fimil loboret, id
eft, ut neque audire, neque loqui poffic, & hoc ex
ipfa nawra habeat, neque’ teffamentum facere, ne-
que cddicillos, neque fidei commiffum relinquere,
neque mortis caufa donationem celebrare conceda-
tur. L 10. C. qui seft. fac. poff.

1t appears from the firft of thefe 1we Texts, thas
by the antiens Law be who was only deaf with-
ous being dumb, and he who was only dumb with-
ons being deaf, could not make a Teflament, Bes
caufe be thas was deaf could not bear the Perfons
whofe Prefence was neceffary so the making of his
Tefament, and be that was dumb could not exs
Plain bis Intension to the Witneffes.  But they might
make a Teflamant if they obtained leave from the
Prince. V.l 7. cod. See she three following Ar-

ticles, o
VIIL

He who not having been born both 8. 1 e .
deaf and .dumb, fhould become fo by kmws bew

fome Accident after having ‘learned to
write, might make his Teftament : For

he might explain his Will, by - writing Tefamens,

it himfelf, and obferving in'it the For=
malities which fhall be explained in the
third Se&ion /. :

I Surdus, mutus teftamentum fatere non poffunt.
Lés 1. - qui teft. fac. poff. Ubi autem & hu-
jufmodi vitii non naturalis five mafculo five foemi-
nz accidet calamitas, fed morbus poftea fuperve.
hiens & vocem abftulit, & aurem conclufic : fi po-
namus hujufmodi perfonam literas feientem, omnia
qua priori interdiximus, hc ei fua manu feribenti
permictimus, L 10, €. qui teff, fac. poff. Sce the
xviith and xoh Articles of the iiid Se@ion, and the
Remark on the xviith Article., -

X, |

Thofe who are only deaf without
being damb, as if their Deafnefs hap-
pened only after they had acquired the
Ufeof Speech, may make a Teftament :
For they are capable of explaining their
Intentions ; and much more, if they
know how to write m: T

m In eo cui morbus poftea firperveniens auditum
tantummodo abftulit, nec dubitari poteft quin poffic
omnia fine aliquo obflaculo facere. kex0. C. gui
tefi. fac. pof]. See the xxth Article of the iiid Sec-
tion, and the Remark on thexviith Anticle of the
famc Section. ) ’ v

Xo

" Dumb Perfons, altho they are {o from
their Birth, yet ,if they are not. deaf;
and know how to'write, fince they are
able to explain their Will, they are ¢a-
pable of making a Teftament. But if
they cannot write, not being able to
explain themfelves but very imperfefi-
ly and by Signs, they have not the li-
berty of making a Teftamentn. =~

» Sin vero aures quidem apert fint; 8¢ vocem
recipientes, lingua autem ¢jus . peni ita, li

s wrire,

be may
make &

9. Tbe‘ g

deaf Man

who can -

[besk may -

S

make 4+
will,

0. Dumb

Perfons
who are
not deaf
may make
a will, if
they know
bow to
‘lvfi“o

penitus prepedica, li-
cet a veteribus audoribus fepius de hoc vatiatum eft, -

attamen

-

\
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«atrameg i huae peritum litterarum effe propanamus,
nihil prohihet eﬁ fcribentem, hxc omnia facere,
five natraliter, five per interventum morbi bu-
jus informaiym e acceflesit. Nullo difcrimine
pequg in mafculis, neque in foeminis in omni
ifia conftiwtione fervando. L 10. C. q%i refh fuc,

poff. See the xviith and xxth Anticles of the iiid
R Re . .
XI. .
I',:;ﬁzl,""" Perfons that are blind, whether they

ma be fuch from their Birth ar otherwife,

make a  May. make their Teltament, o.bferving

Teflament. therein the Formalities which fhall be
explained in the third Se&ion o.

0 Sae the Xxth Articls of tha Rd Section.
XII.

‘32 Stran-  Grrangers, who are called Aliens and

b e« Foreigners, cannot make a Teftament,

m or other Difpofition in view of Death p,

P See the xith Article of the iid Section of Per-
Jons, the ixth Arsicle of the iid Seftion of Heirs and
Execntors in general, and the other Ariicles which
are shere cited,

We'mufs exceps, from this Rule the Cafe which bas
been obferved on sheiiid Article of sheivih Setion
of Heirs and Executors in general. ‘

[ By the Law of England, an Alien that is a Sub-

je& to -a Prince who is in league and Amity with”
the Kx’n&of Great Britajn, may trade and waffick,

buy and fell, maintain perfonal Actigps, and m:
difbofs of his Goods ang Chawels by Wil Bug gy
Man ¢an have any Propenty of ds in England
befmh:rhebl;: a free e:szag 3 whatfoever is.
chafed by an dlien, is eited to the King..
g:;c 1. Infl. fol. 5339, Cowel’s Infl, Back 2. tis. %e
Sect.uit) ’ v .

XIIL.

: o _
13. 4 Profefled Monks are incapable of ma-

Monk may king a Teftament after they have taken -

e ore Upon’em the Vows. But they may make
Z‘,‘up?% thetr Will at any time before they take
JSioms the Viows, even altho they wear the
' religious Habit, during the time of
their Probation or Noviciat; and their
Teftament will have its Efte& asfoon as
they+hgve made their folemn Profeffion.
-For it is confidered as a civil Death ;
which {tripping them of all their Goods,
has the f3me efle@®, with refpect to their
Teftament, as a natural Deathgq.

q See the xiiith Arsicle of the iid Section of Per-

. Jons, the xgh Articlaof the.iid Section of Hiirs and

' Execwtors in geneval, and the other Articles which
. drethers cited, :

++ " By the antient Law .of. Emgland, the Profef-

- fion of Religion, or Entry.into a,religious Order,

-was accopnted a Civl Death, and did work a

Difabifity*in the Petfon thit was profeffed, to

- acquire- thé-Propenty in any temporal Goods, or

© ' to-difpefe: of them, as. much as if he had been

-naurally . dead. But my Lord Cake, in his 1

Inff. fol. 132. &, fays, that this Profeflion muft

be made in'fome Houfe of Religion within the

Realm, -wiich may be. cerdified by the Ordina-

1Y & becaufe, of -foreign Profeflions the common

Law.waketh 00 Knowledge.. So. that.acconding to-
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this Doétrine, we gan have no fuch Iacapacity ngw

in Emgland, there being no religious Houfes within
the Realm where a Profeflion can be made, And
yetit cannot but feem firange, that in England
we (hould allow 2 Capacity in Perfons 1o inheric,
and make Wills, wha have by a moft folemn Vow
renounced and divefted therofelves of all Right and -
Property in temporal Goods ;' and who, by the |,
Laws of all other Countries, are deemed incapable,
by reafon of their faid Profeflion, of making Wills,
or inheriting tq othew. ]

XI1V. )

Perfops condemned to Death, or to :.tz‘,;f,',’::
other* Punifhments which import Civil to Deash
Death, and Coafifcation of Goods, can- cannor
not make 2 Teftament. And this State ;"" 4
annulls even the Teftament which they ohament.
may have made before their Condemna-
tion, apd before they committed the
Crime ». But if he who having ap-
pealed from his Condemnation, and ha-
ving made afterwards his Teftament,
happens to die before the Appeal has
been determined, this Teftament, ora-
ny other which he had made before his
Condemnation, would have its efte&,
For in Criminal Matters the Appeal ex-
tinguifhes the Sentence. And feeing af-
ter the Death of the Party accufed
there can be no further Condemnation,
his Condition remains the fame thar it
was before he was condemned 5. But
we muft except from this Rule thofe
who are condemned for, or accufed of
thofe fortsof Crimes which may be pro-
fecuted after the Death of the Criminal
‘For in thefe Cafes the Validity of the
Teftament depends on the Event of the
Accufation ¢. \

r Sicui aqua & igni interdi®um fit, ejus nec illud
teftamentum valet quod ante fecit, nec id quod
poftea fecerit. 1.8. §. 1. ff. qui teft. fac. poff L 1.
§ 2. ff. deleg. 3, L. 6. § 8. ff. deiny. rupt.

s Si quis poft accufationem in cuftodia fuerit de-

fun&tus indemnatus, teftamentum ejus valebit, L 9o
I quitef. fac. pofi b 1. 8. 3. ff. de leg. 3.

Si quis in capitali crimine. damnatus appellaverit,
& medio tempore, pendente appellatione, fecerit
tefiamentuni, -8¢ ita decefleric, .valet cjus tcltamen~
tum. L 13. §. 2. ff. qui zefh. fac. poff.

Provocationis remedio condemnationis extinguitug
pronunciatio. L 1. §. ul. f. ad Senat. Turpill,

¢t Ex judicioram publicorum admiffis non alias
tranfeunt adverfus hzre&pcnz bonorum ademp-
tionis, quam fi lis conitilata & condemnatio fuerit
fecwa, excepto repetendarum (% majeftatis judicio,
qwa ctiam mortuis reis cum quibus nibil altum eff
adhuc exerceri placnit, st bona sorum fifto vindie
centwr, Ex quo quis aliquod ex his caufis crimen R
congraxit, nihil ex bonis fuis aliepare, aut manumit-
tere eum pofle, /. 20. ff. de accuf. ¢ infeript. See
thexith Article of the iid Seftion of Heirs and Exe-
cutors in general, and the other Articles which

are there quoted.

XV.

The Incapacity of Baftards is limited 15,34
to-exclude them only from fucceeding ::f: o

. - to TM .



of Teftamgnts.'

* te Inteftates; and does not hinder them
from difpofing of their Effecs by 2 Tef-
tament . ‘

® See the viiith Article of the iid SuTion of Heirs |

and Bxscusors in. general, and the Arsicles there

cihed.
16. Dis.  There is this Difference to be remark-
temce be-  cd among the feveral Incapacities which

:':; ‘;’:; }wc have juft ;ow ;x lzl.:ined, that the
%Y Incapacity under which Foreigners are,
:{::}':f:: and thaty of Perfons condemimed to
demned  Death, do not only annull the Tefta-
ments of thofe who are under either of
thefe two Incapacities at the time that
they make their Teftament; but if they
fhall happen to him who had made his
Teftament when he was undermo Inca-
pacity, and if he chances tobe under
cither the one or the other of thefe two
Incapacities at the time of his Death, his
Teftament will be annulled- For all
thofe who die in this State can have no
» Heirs or Executors. But the other In-

capacities which may happen to a Tef-

-tator after that he has.made his Tefta-

Perfons,
and shas
of others.

ment, altho they thould continue to the

moment of his Death; yet they make
no change in his Teftament. Thus
Profeflion in Religion, after a Tefta-
‘ment, is 2 kind of Civil Death; but
which is fo far from annulling the Tef-
tament, as the Incapacity of 3 con-
demned Perfon. does, that it has the
quite contrary efte&, to confirm it, and
to. lay the Succeffion open, and to call
thereto the Perfon that is named Heir
or Executor, Thus Madnefs, and the
other Infirmities which happen toa Tef-
tator after his Teftament, and which
render him incapable of making a new
one, fix his Will to what it was at the
la}ﬁ. moment that he :had the free ufe
of 1t x.

x Si cui dqua & igni interdi@um fit, nec illnd

tgftamentum valet quod ante fecit, necid ]guud pof’
L 1,6

tea fecerit. L 8. 6. 1. ff. qui tef, fac.
2. ff- delegat, 3. 1.6, §. 8q.“ f-dcinjuﬂ.’ampt. irr.

9 It is in the Senfs of the Rule ex-
plained in the Beginning of this Arti-
cle, that we ought to underftand that

. other vulgar Rule, which fays, that a
Teftament which was valid in the be-
ginning, becomes null, if afterwards
things happen to be in fuch a condition,

- that if the Teftament were then made,
it‘d_would be of no force. Qua in eam
caufampervenerunt, a qua incipere non po-
ser, ,ﬁcmﬁr@ti;bﬁmﬁ;.&uﬁg‘.

guppronon fcrips. Quiain eum cafum
s pervenst a quoiucipere o poseft.1.19. f.

Tit. 1. Sect. 2,

ad leg. Aquil. Bgg this laft Rale, if it
were applied without diftin&ion, would
miflead us often : For it frequently hap-
pens, thatan A& fubfifts, altho he who
made it afterwards falls into a State in
which he could not make it. Thus a
Man:xase 1s not annull’d by the Husband
or Wife’s becoming mad ; nor a Contra&
of Sale, altho the Seller is afterwards in=
terdited as a Prodigal. And it is the
fame thing with refpe to Teftaments in
the other Cafes explain’d in this Article.
And itis likewife faid in another Rule,
that it is no new thing for that which
has once been valid not to ceafe to be
fo, altho the Cafe happens that one is
in fuch a Condition, that if he did it
at that time it would be invalid- Non'
jﬂ novim, ut que [emel utiliter conflituta

unt, awvent, licet ille cafus extiterit a quo

15

- initium capere non potuerunt. 1.85. 9. 1. ff.

de reg. jur.
XVII.

We have explgined, in the foregoing 17. The
Articles whar relates to the Capacity /4bject
or Incapacity of makinga Will ; and it Mtrer of.
now remains that we fhould enquiire ,',;;{;,,:':
Who are the Perfons that may be named ciess
Heirs or Executors, or receive any Be-
nefit by a Teftament : Which depends
on knowing who' are the Perfcns that
have not this Right ; for befides them,
all others haveit. And there are two
forts of Perfons who have it not; thofe
who afe incapable, and thofe who are
unworthy of ity. :

g Sea the Articles which follow. ~

XVIIL

- The Incafacitics of making 3 Will, 18. Dif.
and thofe of receiving Benefit by one, 7né be-
are not the fame ; for there are Perfons o™ e
. . pacsey
incapable of making a Teftament, who of making
are not incapable of receiving Benefit awill, and
by one. But there isno Perfon who is 54t of re-
capable of making a Will, who is not ::;,"ff‘i
likewife capable of receiving Benefit by oy,
a Will. -And there are fome who are  *
incapable both of the one and: the o-
ther, a8 we fhall fee by the following
Articles z. ‘

X See the following Articles, :

We may remark on whas is faid in this Article;
that all thofe who are incapable of making a Tefla-
ment, are likewife incapable of receivigg any Be-
nefir- under a Tefiament, shas altho all Strangers
are incapable of receiving any Benefit by a Tefta-
mens, yet'it may happen thas & Stranger may be
capabloof :making 4 Tefiament in the safe that bas
bpan obferved on the iiid Article of the ivsh Section

Heirs and E xczt,léh in gensral, Bar this Cafe

ots wos Kindar she Ruls from being srue i gone-
. N Lo T ‘., il ."" ’
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19. Pere
fons inca-
pable of

making a

ral f};r that Stranger cannot gaks aTeflament but
by wirtue of a Difpenfation which fufpends bis In.
capacity, but does nor make it 1o ceafe sotally.

XIX.

Perfons who have not the Age requi-
red for making a Will, Madmen, thofe
who are both deaf and dumb from their

Teflamens, Birth, Prodigals that are interdi&ed,
bus capable and thofe whom fome Infirmity renders

of recej-

uncapable of making a Teftament, are

ving Bene= ot for that incapable of being named

fit byone,

[ <4

Heirs, or Executors, or of receiving
any other Advantage by a Teftament.
For altho they may be'incapable of a-
lienating their Goods, and difpofing of
them, 'yet nothing hinders them from
being capable of acquiringand pofiefling
Goods a. ‘

a Sei the viith Article of the iid Section of
Heirs and Executors in gemeral.

R

XX

20. P’ Foreigners, profefled Monks, and
fons "”4',; Perfons condemned to Death, are'inca-
Pabl‘ 6” b . . ﬁ b T ﬁ -
of the one Pable of receiving Benefit by a Telta
and the o- Ment, whilft they remain under thefe

ther.

21. Baf-
tards ca-

Incapacities, as has been explained in
ats Place 4. . .

. b Seethe ixeh, xth, andxith Articles of the iid
Settign of . Heirs and Executors in general, and the
. other drsicles there cited.

XX
Altho Baltards are -incapable of fugs

pable of re. E€EdINg to Inteftates, yet they may be
ceiving Be- inftituted Heirs or Executors, and may
nefit by a rcceive any other Benefit by d Tefta-
Teftament. ment, except in {ome Cafes which are

e
‘ -

Tt .

<

0.

explained in their propes Places c.
¢ See wheiiith Article of the iid Sectidn of Huirs
" and Bxectitors in’ general, apd the Arsicles there
quetid, and the Remarksob thas viiish Article.””

‘i XXIL.

D

22. Chil- * Ghildren who are net'yet born may
drinwhich be inftituted Heirs. or.Executors,.in 2

are-Not
éorn.

23. Chil-

Teftament, notoply: by their Eathers
and Mothers,. but by ady other Perfon,
and-eberi:by Strangers., They are like-
wife capable of receiving Legaies,., or
any other Benefit by a Teftament d:.

d See the xiiith Artide of she .iid Section of
Heirs.and Exccutors in general s

s . XXIL \
We.muft reckon among the number

drenwhich of thofe who are capable of receiving

Qare not

are not as yet conceived, and who fhall

be born. For not only may the P4rents:

of -thofe Children inftitute them Heirs

conceiv’d. _Beneﬁt b)’a Teftament, Children which.

or Executors, or {ubftitute them to’ g+
thers ; but every other Perfon that is
capable of making a Will, may name
for his Suceeflor a Child which fhall be
born of* the Marriage of fuch Perfons
whom he is defirous to gratify in this
manner, altho he is no ways related to
the faid Perfons. And this Inftitution
will have its efte&, if at the time of

>

the Teftator’s Death there is a Child -

conceived of this Marriage, altho it is
born only after the faid Deathe. And
one may likewife fubftitute Children
which fhall be born only a great many
Years after the Death of the Perfon
who makes the {aid Difpofitien £,

e Pofthumus alienus re@e bares inflituitur, Inff,
de bonor. poff,  See the xiiith Article of the jid Sec-
tion of Heirs and Executors in general.

_ Such an Inflizution “would be as it wers condis
tional, in cafe the [aid Child fhould be conceiv'd at

- the time of the Teftator’s Death. .

It is very ufual in favowr of Comiralts of Mar~
riage, to make fuch Inftitutions of Children which
Jhall be born of the faid Marriage, or so give fome
Advantages to the Males, or to ths eldeft Children,
who fhall be born of the faid Marriages.

S See the iiid Title of the vsh Book.

XXIV.

. i L

It is not neceffary for the inftituting 24. one
of an Heir or Executor, thathe be na- may infi-

med by his Name in the Teftament ; ** 4»
Hesr or

Executor,

for the Inftitution will have its effe®,

if he is defigned by his Quality, or wiskous
with fuch Circumftances as may diftin- saming
guifh him, and make him fo well known, bim ez-

tution’s being in his Favour. Asif the /,f,,,
Teftator had named for his Heir or Ex- 4y fome

ecutor, 4 Bifhop, a Firft Prefident, an difin-

that there can be no doubt of the Infti- P,”fii’ ds-

Attorney General, the Dean of a Chap- guifbing

ter, or fome other Perfon who may be
diftinguifhed,- and marked out precifely
by fome. particular Quality in a certain
Placeg. | o

¢ ‘Siquis nomen baeredis quidem non dixerit, fed
indubitabili figao eum. demonftraverit, oju°d pene
nihil 2 nomige diftat, non tamen eo quod contume-
liz-caula foler addi, valet inftiutio. 4 9. §. 8. f- de
hared. inflis. o .

§ What is faid in this Text of an In-
ftitution which fhould be made in T'é&¢ms
reproachfpl to theHeir or Executor, . to
deferibe Bim by that Diftin&ioh, has'
not béen fet down in the Article.:- For

" befides that in alli’&yﬁéﬁrame itinéver

happens, at leaftamong ‘us, that 4 Tef-
tator fhould be willing to- affront his’
Heir, or Execator,* at the fame- time
thathe Jeaves him hjs Eftate ; it might

fo fall out, that a Father juftly ir:‘it%d

againft his Son becaufe of his diford
Life, and*yet not being willing, .or
even

Qﬁd‘i‘yo
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may be a

Perfon sn-

known so
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20re.

26. The
Inflisntion
aull, by
reafoss of
the Uncer-
tainsy of
the Hesr or
Execstor.
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Of Teftaments.

even not able, to difinherit him, but be-
inglonly defirous to fhew the juft occafion
he has had in his Life-time to be diffa-
tisfied with this Son, and to make him
fenfible of his Anger in order to bring
him back to his Duty, fhould declare
in his Teftament, that altho his Son
had render’d himfelf unworthy of his
Succeflion by his diforderly Life, yet
for all that he names him his Heir or
Executor : And this Difpofition would
not be null *. But if the Heir or Exe-
cutor, not being Son to the Teftator,
was inftituted with fome reproachful
or injurious Expreffion or Defcription,
it is by the Circumltances, that we
ought to judge whether fuch an Infti-
tution may have any Caufe which ought
to-make it to fubfift, the Heir or Exe-
cutor Being willing -to accept of the
Succeffion, or whether the Inftitution is
fo far contrary to Reafon and good
Manners, that it ought to be annulled.
% Illa inftitutio valet, filius meus impiiflimus ma-
le de me meritus hzres efto. Pure enim hzres in-

fticuitur cum maledito, & omnes ejufmodi inftitutio-
nes recept funt, /. 48. Sect. 1. ff. de hered. infi.

XXV.

One may likewife name for his Heir
or Executor an unknown Perfon, pro-
vided that the Teftator, who perhaps
has never feen the faid Heir or Execn-
tor, points out his Perfon by fuch Cir-
cumftances as may make him eafily
known : As, if it is the Son of one of
his Brothers, or other near Relation,
whom he had never feen becaufe of a
long Abfence; or even a Stranger dif-
‘tinguifhed by fome Mark, fuch as fome
_particular Favour which the Teftator

may have received from him, and which’

he explains in fuch a manner, that altho
the Author of this Kindnefs was un-
known tothim, yet thisCircumftance may
afterwards make him eafily known A.

b Extraneum, etiam penitus ignotum, hzredem
quis inftituere poteft. L. 11. C. de hared. infl. ii quos
numquam teftator vidit hxredes inftitni poffune,
Veluti fi fratris filios peregrinantes, ignorans qui ef-
fent, haredes inflituerit. Ignorantia enim reftan-
ds inmilem inftinnionem non facit. §. wlt, infi,
”d. Ve L 46-#: ‘od.

See the following Arsicls. L

XXVIL

If the Teftatorin naming of his Heir
or Executor,fhould exprefshimfelf in fuch
an obfcure and equivocal manner, that it
wereé"not poffible to know whom he in-
tended to name for his Heir or Executor,
it being impoffible that fuch an Infti-
tution can have its effe&@, it would re-

Vol IL. -

Tit. 1. Se&.2.
mainnull. Thus, for example, if there -
were two Perfons of the fame Name,
who were equally Friends to the Tef-
tator, and he fhould name one of them
to be his Heir or Executor, but.in fuch
a manner that it were not poffible to
diltinguifh which of the two he meant,
this Uncertainty wauld exclude both

- the one and the other from the Succef-

fioni: For it could not be faid that both
thofe Perfons thould be Heirs or Execu-
tors, fince the Teftator intended only
one of them; and it could not be faid
of any one of the two that he was the
Perfon whom the Teftator had made
choice of. Thus, in this Cafe, if it were
poffible that it could happen, it would be
jufter-to leave the Succeflion to the next
of kin, than tohazard the giving of it
to one of the two whom the Teftator
was not willing to have for his Succef-
for; and this Event ought to be imputed
to the Teftator’s want of Exa&nefs.

i Quoties non apparet quishzres inftitutus fi, ine
ftitutio non valet. Quippe evenire poteft, fi tefta-
tor complures amicos eodem nomine habeat; & ad
defignationem nominis fingulari nomine wtatur: niff
ex aliis apertiffimis probationibus fuerit revelatum
pro qua perfona telg:wr fenferit. 1. 62. & 1. f:
de hared.infl. See the xxyth Artitle of the xith
Section of Legacies. ‘

9 If the Cafe of this Article cquld
fall out, and the two Perfons of the
fame Name fhould agree among them-
felvesto divide the Succeflion, could the
next of kin hinder the fagne by reafon
of the Nullity arifing fom the Un-
certainty, which.makes it impoffible to
difcover which of the two is the Heir
or Executor ? Or, might they fay that
one of them 'fs certainly the Perfon
whom the Teftator had called to his
Succeffion, and that therefore they both
yielding to one another reciprocally
the Right thateach of them might have
to it, their Agreement among them-
felves would havye the Effe& of rendring
the Succeffion common to them? fince
one of the two is certainly called to the
Succeffion, and gives a Share of it to
the other, and that it ought to be indif-
ferent to the next of Kin, who is de-
prived of the Succeffion by the Tefta-
ment, whether it remain entire to one
alone, or whether it be divided amon
two. But fince the Quality of Execu-
tor, or teftamentary Heir cannot be ac-

uired bpt jby the Will of the Teftator,
the Agreement of thefe two Perfons
cannot make them both Heirs, or Execu~
tors : For befides that the Perfon whom
the Teftator had a2 mind fhould-be his

Heir or Executor, cannot be fure lui_ml-f
(4} 3

A}
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felf that he has this Quality ; it is moft
cergain as to the other, that not only
he cannot be Heir or Executor, but
likewife that he cannot be Co-Heir or
Co-Executor, fince altho the Perfon
from whom he derives his Right fhould
be acknowledged for the true Heiror
Executor, yet he cannot make a Co-
Heir or Co-Executor, who fhall imme-
diately fucceed to the Teftator inone
Half of the Succeffion. And the faid
Conveyange or Aflignment would only

make him a Purchafer of that Moiety of .

the Succeffion, and not an Heir or Exe-
cutor chofen by the Teftator. . Thus,
fince neither of the two can be certain-
ly Heir or Executor, nor by any means
Co-Heir or Co-Executor, fuch a Dif-
pofition, which is impoffible to be exe-
cuted, ought toremain null.  °

XXVIL

We may reckon in the Number of
Perfens who cannot receive any benefit
a Teftament, thof® who have ren-
der’d themfelves unworthy of it. And
fince the Caufes, which may have this
Effe&, have been explained in theirpro-
per Place/, and that there is nothin‘g
neceflary to be repeated here, it is fuf-
ficignt for the Order of the Subjed-
matter of this Se&ion, that we have

here taken notice of it. C
1 Ses the iiid Seét. of Heirs and Executorsin general,

e
SECT. I

Of the Forms and Formalities necef-
Jary in Teftaments.

E call thofe Things Forms or
- Formalities of an A&, which
the Laws have eftablifhed to be Proofs
of its Verity, and therebyto eftablifh

~"its Validity. Thus, to make a Sale,

an Exchange, aLeafe, aLoan, orother
Covenant, which may bave its Effe&,
it is neceflary to make an A& of it,
that is, 2 Writing which may explajn
the Intention of the Parties, to be fign-
ed by them ; or if one or other of them
cannot write their Names, that it be
made in the Prefence of 2 Notary Pub-
lick and -two Witnefles, or of*two No-
taries without Witneflesa. Thys, to
have a Right of Mortgage accordin
to our Ufage, a Covenant figred only
by the Parties would not be fufficient ;

4 Sse, tonching the Necsffiy of making Afts in
Writing, the Remark that hbas besn mace on the
xiith Article of the Firf} Seftion of Covenants, and
the Preambls of the Second Seltion of Proofs,

but it is neceffary that the A&, which
1s to give the Mortgage, fhould be paft
either in a Court of Juftice, or before -
two Notaries, or before one Nota
and two Witnefles. Thusy for the Va-
lidity of a2 Donation that is to have its
Effe& in the Life-time of the Donor,
it is not enough that the A& thereof be
writ and executed in the Prefence of
Notarics Publick, but it is moreover °
neceffary that it be inrolled 5.

We fee, in all thefe {orts of A&s, that
thefe Formalities have been invented in
d¥der to make them valid, that is, to
make them have their Effe& by the Proof
which they make of their Truth. But
if it is neceffary in all forts of A&s, that
they fhould have fome Formality to
prove their Truth, in order to give
them the Effe@ which they ought to
have, there is as much or more Necef-
fity that an A& (o ferious, and of fo great
Importance, as isa Teftament, fhould be
accompanied with Proofs of the Will of
the Teftator, which may not only re-
move all Sufpicion of the forging of
another Will than his, but which may
give alfo his Teftament the Chara&er
of a Will well concerted, by the Firm-
nefs and Authority of which the Peace -
and Quiet of the Families that are in-
terefted in it, may be eftablifhed.

It was npon thefe Confiderations,
that in the Roman Law, which allowed
the making of a Teftament by Word of
Mouth, and without Writing, it was
ordained, that it could not be made
without the Prefence of feven Witnefles
above fourteen Years of Age, and Citi-
zens of Rome. - And the fame Number
of Witnefles was likewife made necef-
fary for written Teftaments.

This Ufage, as to the Number of 7
Witnefles, is preferv’d in the Provinces of
France which are governed by the writ-
ten Law : but in the other Provinces, no
more Witnefles are required to Teftag
ments than to Contra&s; and 2 Witnef-
fes fuffice, with a Notary Publick, or 2
Notaries without other Witnefles. And
there are even fome Places, where they
are governed by the written Law, where
the fame{ormality {uffices for Tefta-
ments. ~ But inftead of this great Num-
ber of Witnefles, fome Cuftoms have
prefcribed other Forms; fuch as, That
the Teftators fhall read over aad over

& the Teftaments which they have diQa~

ted to the Notaries Pyblick ; aad that
exprefs mention be therein made that
this Formality hath been obferved. We

b See the xvth Articls of the Firft Sectism of
Donatisns.

may
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may add, as to what concerns the For-

malities of Teftaments, that by the -

Ordinances of Orleans, Art.27. and of
Blois, Art. 63. one may make a Tefta-
ment before a Curate, or a Vicar, in-
ftead of a Notary Publick, obferving
therein the ufual Formalities.

We have thought fit not to fet down:
‘among the Rules of this Se&ion, that
Rule'of the Roman Law, which requires
-that the Witnefles fhould be called ex-
prefly for that end. This Formality was
judged neceflary for Teftaments that
werg not writtenc: But according to
the Ulage in France, whichrequires that
the Teﬁgament be in Writing, it fuffices
if the Witnefles are prefent at the read-
ing and figning of the Teftament. And
altho the Notaries ufually make mention
in the Teftaments, that the Witnefles
have been exprefly called for that pur-
pofe, yet it feems that the Teftament
ought not to be null, altho this Forma-
lity were omitted : For it is always cer-
tain that the Witnefles have been de-
fired to do this Office : And this Truth
is fufficiently proved by their Prefence
and Signing. - And we fee even inthe
Roman Law, that altho the Witnefles
had not been called exprefly for the Tef-
tament, yet it was {ufficient to acquaint
them that their Teftimony was defired
in that Affair. Licet ad aliam rem fint

. wogatiy vel colleéti, fi tamen ante teftimo-

nium certioventur ad teflameytum [e adhibi-
sas, poffe eos teflimonium fuum refle perhi-
Bere. 1.21. §.2. ff. qui teft. fac. pofl.

¢ See the Remarks on the only Article of the
Fourth Seftions .
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IT is neceﬂ';'iry,' for the Validity of a I. Sewn

Teftament, that the Teftator make
it to be read in the Prefence of a pu

19

Witnaffes
are necef-

farytoa

lick Notary, and of feven Witnefles that Tefamens.

‘fign it with him. And if the Teftator

or Witnefles know not, or are not able
to write, it is neceflary that mention
be made thereof in the Teftament. -

a Septem teftibus adhibjsis, & fubfcripeione tef-
tium. §, 3. infl. de teff. ord. Si unus de feptem
teftibus defuerit, vel coram teftasore omnes codem
loco teftes fuo, vel alieno annulo non fignayerine,
juve deficic teftamentum. /, 12. C. de teflam. Sep-
tem tcftium_ przfentia in teftamentis requiratar, &
{ubferiptio A teftatore fiat. /. 28. §. 1. e0d, See the
following Axticle.

Inflead of [ealing by the Witneffes, whick is

, mensioned in this Law, and which isuot in ufe’

with us, excaps in fome Places, it is only the
Signing of the Wisnefs thas is required, who is to
write his Name, if he can, and is able to fign,
and if not, the Natary ought 1o make mention of is,
according as it has been directsd by the Ordinance
of Orleans, Art. 84, and that of Blois, Art, xés.
S‘e;‘ anothsr Form of a Tefiament in the xviith Are
ticle, :

The Rule explained in this Article, is to be un-
derftood according to the Ufage of the Provinces
which are governed by the written Law. For ip
the Cufloms, (s great & Number of Witneffes is nos
required, as has bexn explained in the Preambls
of this Seftion. As to which, it is to.be obferved”
in general on the Formalities of Teftaments, thag
we ‘ought to obferve -thefe that are in ufe in the
Place where the Teflament is made: For the Fore
malisies being differept in divers Places, every Place

eePs to its own; and one owght not to [es shems
afide in order to make ufe of thofe of other Plgces,
which perbaps may not be known there, and may
be fuch shat the Nosaries Publick either would not,
or could not (ubflituite in the room of thofe they had
been accuftomed 1o, Thus, every Place baving 4
Right 10 keep to its own approved Ufage, and which ¢
has paft into a Law, it is fufficient, for theVa-
lidity of a Teflament, to' obferve therein the Fora
malities that are ufed in the Place where it is made,
V. L. g. Cod. de teftam. S

{In Eng'and, the Number of Witnefles required
to' a Teftament, is only two, when it contains the
Difpofition only of Perfonal Eftate. But all De-
vifes and Bequefts of any Lands or Tenements,
myft be in Writing, and figned by the Party fo de~
vifing the fame, or by fome other Perfon in his
Prefence, and by his exprefs Diretions, and muft
be-arcefted and fubferibed in the Prefence of the’

D2 faid
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2. The

Witnefles ot the fame Time, and in the {fame Place .

ought to
be prefent,
and fign,
if they

can.

.

3. The

wisnefles  fourteen Years of Age, and to have none .

oughs 0 be
above four-
veen Years
of Age.

9

The CIVIL L'AW, &c. . Boox IIL

faid Devifor by three or four credible Witneffes, o
elfe they are utcerly void, and of none effect..
Swinb. of Teflamsents, p. 1o §: 10, Ssase 29 Car. 2.
6ap. 3. §e 5]

| IL 4
* Al the Witneffes ought to be prefent

where the Teftament s made, fo as to
hear the whole Tenour of the Tefta-
ment. And altho thé Teftament had
beeh writ before, and in their Abfence,
yet it is fufficient that they all be pre-
fent to hear the Teftament read in prg-.
fence of the Teftator ; and that he de-
clare to them that the faid Teftament
contains his Will, of which the faid
Writing, together with their uniform
Teftimony, is to make the Proof; and
that at the fame time, without being
interrupted by other Bufinefs, the Wit-
nefles fee the Teftator fign the Tefta-
ment, and they fign it with him 4. For
it is by the figning that the Teftament
is to be accomplithed, and to have its
Formec, T . .
5 In omnibus autem teftamentis, quz prefenti-
bus vel abfentibus teftibus diétantur, fuperfluum et
uno eodemque tempore exigere teftatorem & teftes
“adhibere, & di@tare fuum-arbitrium, & finire tefta-
-mentum. Sed licet alio tempore diétarum, ferip-
tumve proferatur teftamentum, fufficit uno tempore,

‘eodlemdue- die, nullo a@u extranco interveniente,

teftes omnes videlicet fimul, nec diverfis tempori-
‘bus feribere fignareque teftamentum. L 21. C. de

teftam. - .
¢ Finem autem teftamenti fubfcriptiones, & fig-

.nacula teftium effe decernimus, 4. L. Ses, asto the
figning by the Teftasor and Wisneffes, what has been
faid thereof in the firft Article.

o L, -
The Witnefles ought to be above
of the Defe@s, or other Caufes, which
may make their Teftimony null 4; as

fhail be explained by the following
Rules, «

d Rogatis teftibus feptem numero, civibus Ro-
manis, - puberibus omnibus. . 21..C. de teflam,
6. 6. inft, de teft. ord.

IV.

4. Women, Altho Women may bear Witnefs in
cannot be  Maitters of Fa&, of which the Proofs

Witneffes.

depend on the Declarations of Perfons
who may happen to have any Know-

~ ledge of them, even in Crimes, yet they

cannot be Witnefles to a Teftament e.
For there is this Difterence between
voluntary A&s where it is neceflary:
to have Witnefles, and the other Cafes
of the Proofs of Fa&s;  that in thefe we
are not at liberty to chufe whom we will

- to be Witnefles, whereas in Teftaments

and other A&s, the Choice of the Wit-
nefles is altogether voluntary ; and there-
fore the Fun&ion of bearing witne(s in
thefe Matters being more natural to
Men, itisnot {o proper to take in Wo-
men among them.

¢ Neque mulier. §. 6. infl. de tefiam. ord. Mu-
lier teftimonium dicere in teftamento quidem nom
poterits alias autem poffe téftem effe mulicrem, ar-

ﬁl:mento eft lex Julia de adulteriis, quee adulcerii
mnatam teftem produci, vel dicere teftimonium

vetat. L 20, §. 6. ff. qui seffam. fac, poff.
In England Wamchm allowed to g good Wit-
neffes to a Will. Swinb, of Teftaments, part,4.

§. 21.])
V.

Mad Men, Deafand Dumb Perfons, 5. Mad
and Prodigals who are interdicted, can- :‘S’cwﬁ
not be Witnefles in a Teftamentf. - p, ons

odis
f Neque furiofus, n mutus, neque furdus, 483 Prods:
neque is cui bonis i:xterde?é‘tnum eft. ...e.qupoﬂ'unt in gaks, can-
aumerum teftium adhiberi. §. 6. inff. de teff, ord, PO be Wiz~
Merito (qui bonis interdictus eft) nec teftis ad tefta- neffes
mentum 2dhiberi poteft, chm neque teftamenti fac-
tionem habeat, L. 18. f. qui reflam. fac, poffe -

VL

Perfons noted with Infamy cannot be 6. Nor
Witneflesin a Teftament, no more than Perfons
in other A&sg. Thus all thofe who x“‘ with
have been condemned to any Punifh-~ famy
ment that renders them infamous, whe=
ther it be that the Sentence of Condem-
nation expreffes the Note of Infamy, or
that this Noee is a Confequence of it,
‘cannot be Witneffes. And thofe whofe
Profeffion may render them infamous are
under the {ame Incapacity 4. '

g Neque ii quos leges jubent improbos inteftabi-
léfque efle, poﬂ“lunt in numerum teftium adhiberi. §.6.
inft. de teftam. ord. Cum lege quis jubetur impro-
bus inteftabilifque efle eo pertinet ne cjus teftimo-
nium recipiatur, b, 26. ff. gui teft. fac. pof. N

b See the iiid and vih Articles of the iiid Setion
of Proofs,

VIL

- Strangers who are called Aliens, can- 7. Nor
not be Witnefles in a2 Teftament ;. For Strangers

. who are
the Laws extend the Incapacity of ma- ;5 4.

king a Teftament, and of receiving liess.
benefit by a Teftament, to that of be-
ing Witnels to one. And it might hap-
pen that the Stranger, who is taken to
be a Witnefs, might be under fome In-
capacity which wasnot known, -

i Rogatis teftibus feptem numero, Civibus Ro-
manis. . 21. de teflam. Teftes adhiberi poflune
ii cum quibus teftamenti fattio eft. §. 6. ifh. de
tef. ord,

By the reafon of the Rale explained in this laft
Text, Perfons condemned.-so any Punifbment which
imports Civil Deash, cannos be Wisneffes 5 which
is likewife extended, by the Ufage in France, topro-
Seffed Mok

[As



of the Wis-
Befs 15 con- “ A, .
A ed as time of making the Teftament; for it

¢he Time  is fufficient that he was then capable of

. Of Teftaments.
. [As to Witnefles to aTeftament, the Law in

England makes no Diftintion between Foreigners
and Natives.]
VIIL

The Quality of the Witnéfs, by which
we ate to judge if his Teftimony ought
to be received, is confidered only at the

being a Witnefs : Aud the Incapacity,
which "had preceded the Teftament,
but which had thenfceafed, or which
* happened only after the making of
the Teftamenr, would be no Hinde-
rance why his Teftimony ought not
to fubfift; for it was only at the time
that the Teftament was made that he
performed the Fun&ion of 2 Witnefs /.

} Conditionem teftium tunc infpicere debemus,
cdm fignarent, non mortis tempore.  Si igitur tunc
am fignarent tales fuerint, ut adhiberi poffint,
nihil nocet, {i quid poftea eis contigerit. & 22. §. 1.
1. qui sefiam. fac. poff.

IX,
The Heir or Executor named in a
Teftament, cannot be Witnefs to it:

cannes be FOF it ishis own Affair ; and he is the
sWisnefs, principal Perfon interefted in the Vali-

dity of the faid Teftament m.

m Qui- teffamento hares inflimitur, in eodem
teftamento teftis effe non poteft : quod in legatario
toatra habeurr. L 20. ff. qui seflam. fac. poff. I, 14.
ﬁ: de reb. dub. l. 22, C. de ;‘ﬂm. §- Il ’.’,ﬂ““
2eft, ord,

9 If it were a private and fecret Tef-
tament, made in the Manner which
fhall be explained in the xviith Article,
and if the Teftator had caufed it to be
figned by the Perfon whom he had na-
med in it his Heir or Executor, taking
him for one of the Witnefles, the bet-
ter to conceal the Contents of his Will ;
would this Teftimony be rejected? and
“would the Teftament upon this account
be null? The ground of doubting of
it is, becaufe that in thefe Kinds of
Teftaments the Witnefles do not bear
Teftimony to the Difpofitions made by
the Teftator, which are unknown to
them, but only to the Declaration'which
he made to them that they were con-
tained in the Writing or Paper fealed up,
which he only fhewed them, without
reading it to thém: Thus the Heir or
Executor, who fhould know nothing of
his being inftituted by this Teftament,
to which he was called to be a Witnefs,
would not bear Teftimony to his being
named therein Heir o# Executor, for
that he” could not know; but only to
the bare Declaration of the Teftator,
that his Will was contained in that fe-

o , .
Tlto I . Se&‘ go'
cret Writing or Paper fealed up; and
which he uith bear witne(s to, with-
out being fufpe@ted of Partiality in his
Teftimony by reafon of his Intereft un-
der the Will. So that it would feem
that the Motive of the Law, which re-
je&s the Teftimony of the Heir or Exer-
cutor, would ceafe in fuch 2 Cafeas this, -
unlefs there were fome particular Cir-
cumftances which might make fome Al-
teration ; . and ‘that therefore this Infti-
tution might upon thefe Confiderations
have its Effe&.

Wehave not inferted in the Article,
that the Legataries may be Witnefles to
a Teflament, as the Text bears from
whence it is taken. For befides that it
feems that thisLaw, among the Romans,
was a Confequence of the Cuftom which
they had, to give always fomething to
the Witnefles of a Teftament, as 2 Re-
compence for the Favour they did in
bearing Witnefs, which neverthelefs
would extend only to very fmall Lega-
ciesa; the Liberty of taking indiffe-
rently for Witnefles. Legataries in con-
fiderable Sums, feems contrary to the
general Rule, that no one can be 2
Witnefs in a Cafe where his Intereft is
concerned, as has been explained in its
proper Place4; neither would our U-
fage approve the procuring of Witnefles

‘with Money : For altho the Integri-

ty of Witnefles to a Teftament would
not be liable to Sufpicion for having re-
ceived fomeAcknowledgement, aswould
be the Integrity of Witnefles that bear
Teftimony in other Matters, for which
Teftimony it is prohibited by the Ro-
man Law, as well as by ours, to take
or give any thing¢; yet it is not decent
that we fhould purchafe with Mone

Witnefles to a Teftament. It is becaufe
of thefe Confiderations, and of the Rule
which requires that no Man bear wit-
nefs in his own Affair, that in man

Cuftoms we find it exprelly ordained;
that Legataries, and others interefted
in the Teftament, cannot be Witnefles
toit. And altho there be this Diffe-
rence between the Cuftoms and the
written Law, that in the greateft part
of the Cuftoms there is required only
the Prefence of two Witnel(l]es, with. 2
Notary Publick, to make a Teftament
valid, whereas feven Witnefles are re-
quired by the written Law; it is fo
eafy a-matter every where to find Wit-
nefles, that there 1s no occafion to en~

8 V.d.114. ff. de reb. dub. 1. 22. C. de. 1ef.

b Seevith Article of the iiid Seftion of Proofs.

¢ b r. 6 10 ff. deleg. Cormsl, de falf. ¢» de So-
nat. Libom, . . . T L

gage
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10. Nor
bis Chil-
dren, Fa-
ther, or

Brothers.

gage them to .it by Legacies, or other
Agvantages. And it.might even hap-
pen morereadily in the Provinces which
are governed by the written Law, than
in the Cuftoms, that 2 Teftator fhould
exhauft his Eftate, whether by a Tefta-

-ment, or even by a.Codicil, in giving

many confiderable Legacies; and there-
fore it would feem.to be of .too great a
Confequence to admit the Teftimony of
Legataries indifferently. And fince the
¥alidity or Nullity .of the Teftimony of
Legataries ought not to depend on par-
ticular Circumftances, fo as so leave it
o the Difcretion of the Judge to ad-
mit or reje&it; and that it would be
neceflary to have a fixed Rule, which
fhould either admit or reje& without
Diftin&ion the Teftimony of all Lega-
taries; it would feem more juft to re-
je& their Teftimony, fince there can be
no Inconvenience imrit, and that there
might be fome in admitting it; and
that befides, it is juft, that if the Tefta-
tor will deprive the Heirs of Blood of
what they have a natural Right to, he
1o;ught to take proper Meafures for doing

X.

The famch.ea,fon which makes the
Teftimony of -the Heir or Executor to
be reje@ed, is the Caufe likewife why
we do not receive the Teftimony of his
Children, his Father, nor his Brothers ;
for the Teftament being the Affair of
the Heir or Executor, it is neceflary to
have other Witneffes to it than Perfons
who are {0 nearly related to him, and
who of themfelves may be interefted in
the Validity of an Inftitution, which
may in feveral ways turn to, their Ad-
vantage #. ' .

» Sed neque hzres feriptus, netpei:‘éni in po- of

teftate cjus eft, neque pater ejus qui .cum habet in
poteflate, neque fratres qui in ejufdem patyis potef-
tate funt, teftes adhiberi poffunt. Quia hoc totum
pégotium quod agiwur teftamenti ordinandi graria,
éreditur hodie inter teffatorem & haxredem agi.
5; 10. i”ﬂcd‘ “hmn Wd"”p e

> % Altho this Text is refltrained to
Children that are not emancipated; who
afe {till under the Anthority of the fame
Father; yet it fcems that this Dittinc-
tion would net be agreeable to eur U-
{fage. And if the Rule did ot extend
to Children that are emancipated, as
well as to thofe xvho are nog, (it might
very eafily happen, that;fince by the
Rule which fhall be explained in the
xiith Article, feveral Witnefles may be
waken -out of the fame Family, 31l the
Witnefles, or the greateft part.of them,

fhould be -the Father, the Chidren, ot
Brothers of the Heir or Executor.

If the Witnefles were Uncles, firfk
Coufins, orother near Relations of the
Heir or Execntor, wopld their Tefti-
mony be received? It feems that the
Law having made mentiqn only of Bro-

thers, and of Brothers only who are
not emancipated, :that it _has not reje@-

ed the Teftimony of - other pear Rela-

tions. As to whigh Matter, we may

take notice of a,Difference between the

Effe@ of theProof by Witneffes in an .

Inqueft, or in: an Information, and the

‘Efte@ of the Proof by Witnefles in 2

Teftament, in a Donation, in a Sale,
in a Tranfa&ion, or other Cqntradt. In
Inquefts and Informations there is often
only the bare Faith of the Witnefles

which makes the Proof; and therefore

they rejet in them ghe Wiknefles who
are Relations, ashas been.explained in
the viiith Article of the iiid Se&ion of
Proofs. But in Teftaments, and in
Contra@s, the principal Proof confifts
in the Writing figned by the Perfons

who make the faid AQs, if they can

write, and by the Notary :*So that the

Proximity, which in Inquéfts and In-

formations makes the Teftimony.of Re-~
dations to be rejeded, feems not to be
‘'of the fame Confequence in Teftaments,
mnor in Contra&s. But if all'the Wit-
nefles to a Teftament were Unkcles, or
Coufin-Germans of the Heir or Exe-
cutor to a Teftator, who could neither
read nor write, would the Validity of
the {aid Teftament be without Difpute?2
It would feem to be fo by this Law
which reje@s only the Teftimony .of
Brothers: And on the contrary, it
would feem to be otherwife by the ge-
neral Rule which reje@s the Teftimony
near Relations; and that in this
Cafe the Will of the Teftator not being
proved by his Bign manual, it is the
more neceflary that the Fidelity of the
‘Wicnefles fhould be unexceptionable. So
that this is a Difficulty which deferves
to be adjufted by fome Rules, unle(s we
might extend to it that of the Ordi-
nance which reje@s the Teftimony of
Relations *, .Byt this Ordinance re-
lates only to Inqyelts, and excludes from
giving their Teftimppy in them, even
LChildren of fecond Coufins.

We may likewife remark on the fame
Subjed another Difference between Tef-
taments and Contra@s, which confifts

-io this, That ia Contrads the Parties

areprefent ; and that their mytual Con-~
¥ See the Ordinance of 1667, Tis.22. Art 11

fent



1. The
Fasher,
Childrer,
and Bro-
shers of
the Tefla-
sor can-

Waneffes.

Of Teftaments,

fent is fufficiently proved by their Pre-
fence and Signature, if they are Per-
{ons that know how to write, or by the
figning of the Notaries; fo that the
Witnefles are not very neceffary, unlefs
the Truth of the Contra& be called in
queltion. But in Teftaments the Heirs
of Blood, who are the Parties concern-
€d, are not prefent, and the Teftator
difpofes of his Efteéts by himfelf as he
thinks good ; which the Law does not
allow him to do, unlefs he obferves much
greater Formalities than thofe which
are {ufficient for the Proof of Contra&s.
Thus it feems to be agreeable to the
Spirit and Intention of the Law, that

- the Fidelity of Witneffes to a Tefta-

ment fhould be without all manner of
Sufpicion ; and that the Motive of the
Law which requires a greater number
of Witnefles in Teftaments, than what is
neceflary for any other Proof, feems
likewife to demand, that the Fidelity of
the Witnefles fhould not be liable to
Sufpicion by reafon of their being too
near of kin to the Heir or Executor;
as to which Matter it is to be wifhed
;{m there were fome fixed and certain
ule.

XL

Seeing the Teftament is the Affair of
the Teftator as well as of the Heir, or
Executor, the Father, the Children,
and the Brothers of the Teftator can-
not {erve as Witnefles to his Teftament.
And in this matter, is rejeGed the do-
mefick Teftimony of thofe Perfons, who
aempofe all of them together only one
Family o.

o Hoc totum negotium quod agitur teftamenti or-
dinandi gratia creditur bodie inter teftatorem & ha-
redem agi. §.10. infl. de tefl. ordin.

In teftibus autem non debet effe is qui in potefta-
te teftatoris eft. Sed fi filius familias de caftrenfi
peculio, poft miflionem, faciat teftamentum, nec
pater ejus recte adhibetur teftis, necis qui in potef-
tate cjufdem patris eft : reprobatum eft enim in ea
re domefticum teftimonium. §. 9. infl, de seflam.
ord. ’ .
Since all the Difpofitions of Teftaments gre 1o
the prejudice of the lawful Heirs, it is not very na-
sural that a Teflator fhould call t0 be Witneffes to
£is Teflamens shofe Perfons whom he defigns to ex-
clude from his Succeffion. Bus if is fhowd bappen
2hat a Son fhould complain of the Teflamens of bis
Facher, to which bis Brothers, who had great Ad-
waniage by the faid Teftamant, had been called 2o
be Wisneffes, she Rule with refpect to him would be
juft. Bus if the next Heirs wers Brothers to the
Teftasor, and had been Witnsffes to a Teflament of
their Brother, made after the Deasth of their Fa-
sher, it-would feem shas they oughs not to complain
of a Teflamens which they had approved of in this
ZIANNETs
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XIIL

Several Perfons of one and the {ame 12. Many
Family may be Witnefles to a Tefta- Perfons of
ment. Thus the Father and feveral of ;’” ”{;‘;""
his Children may render this Office to ,,:,y l,f
a Teftator p: Forif they are all equally wirnefes.
capable of this Fun&ion, their Rela-
tion among themfelves is no Obftacle
to 1t. ‘

p Pater, nec non s qui in poteftate cjus eft, item
duo fratres qui in ejufdem patris poteftate funt, uri-
que teftes in uno teftamento fieri poffunt : Quia ni-~
hil nocet ex una domo plures teftes alieno negorio
adbiberi. §. 8. infl, de tef. ordinand. Ad teftiom
numerum fimul adhiberi poffumus ego & pater, &
plures qui fuimus in ejusdem poteflace. L 22. ff
qui 1efts fac. poff.

XIII1.
There is no Hour unfeafonable for 13. 4 Tef

making a Teftament, and it may be fmens
made at all Hours either of the Day ,,,,%, at
or Night 4. any Hoxr.

g Pofle & noe fignari teftamentum nulla dubi-
tato eft, [ 22.§, 6. ff. gui teft. fac. poff.

XIV.

Of all the Rules which we have juft 14. Diff-
now explained, the two firlt belong to re» For-
Teftaments that are made in the ordi- }:, divers
nary way, where the Teftator declares forss of
his Will in prefence of 3ll the Witnefles : Tefia-
And allthe other Rules are common to 7¢##.

all the kinds of Teftaments. We fhall

“now in the next place exflain the For-

malities peculiar to gach of them r.

r In order to know she Validity of the fiveral
forts of Teflaments, it is naceffary to examine eash
kivd of Teflament according 3o the Formalities
thas gre peculiar to it

XV. \

Officers of the Army, and Soldiers
who are a&ually in an Expedition, and
not in a Condition to obferve all the
Formalities which the Law requires in
Teftaments, are difpenfed with from
obferving thofe which their prefont
State daes not allow themto do. Aad
they may declare their Will in fuchman-
ner as the Conjun@ure in which they
happen to be makes it poffible for them
to do it, provided that their Intention

15« Mili-

tary Tef-
taments,

-appear by good Proofs. And it is this

kind of Difpofition which we cajl milj-
tary Teftaments ; which fubfift, or do
not fubfilt, according as the Circing-
ftances of the Time, and of the Placs,
give them occafion or not to ufe this
Privilege, and according as the Fo{ttnc-

: itigs
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lities which are there obferved may be
fufficient to eftablifh their Validity, by
the Proof which refults from them of
the Intention of the Perfons to whom
thefe kinds of Teftaments are per-
mitteds. , '

s Secutus animi mei integritudinem erga optimos
fideliffimofque commilitones, fimplicitati corum con-
fulendum exiftimavi: ut quoquo modo teftati fuif-
fent, rata cffet corum voluntas.  Faciant igitur tef-
tamenta quomodo potuerint : fufficiatque ad bono-
 divifionem faciendam nuda' voluntas
teftatoris. L. 1. ff. de tefiam. milis, b ua. ff. de bon.
poff- ex teft. mil,

1d Privilegium quod militantibus datum eft, ut
quoquo modo facta ab his teftamenta rata fint, fic
intelligi debet, ur wrigue prins conflare debeat tefia-
mentum fatum effe.  Si ergo miles de cujus bonis
apud te quariwr, convocatis ab hoc hominibus ue
voluntatem fuam teftaretur, ita locutus eft, ut de-
clararet quem vellet fibi effe hxredem, & cui liberta-
tem cribuere, poteft videri fine fcripto hoc modo
efle teftatus: & voluntas ejus rata habenda eft.
Czxterum, fi, ut plerumque fermonibus fieri foler,
dixi alicui, Ego te haredem facio, aut tibi bona mea
relinquo, non oportet hoc pro teftamento obfervari.
Nec ullorum magis intereft quam ipforum quibus id
privilegium datum eft, ejufmodi exemplum non ad-
mitti : Alioquin non difficulter poft mortem alicu-
jus militis teftes exiftent, qui affirmarent fe audiffe
dicentem aliquem relinquere fe bona cui vifum fir :
& per hoc judicia vera fubvertuntr. 1/, 24. ff. de
tefiam. milis,

Lucius Titius miles Notario (fuo) teftamentum
fcribendum notis diftavit, & antequam litteris per-
fcriberetur, vita detun@us eft.  Quaro, an hac dic-
tatio valere poffit? Refpondit, militibus quoquo mo-
do velint, & quoquo modo poffint teftamentum
facere conceflum effe 3 ita tamen ut hoc ijta
fubfecutum effe legitimis probationibus oftendatur.
1. 40. eod.

Ne quidam putarént in omni tempore licere mi-
litibus teftamentum quoquo modo voluerint compo-
nere, fancimus, his folis qui in expeditionibus occu-
pati funt memoratum indulgeri circa ultimas volun-
tates conficiendas beneficium. L 17. C. eod,

Supradicta diligens-obfervatio in ordinandis tefta-
mentis militibus, propter nimiam imperitiam eo-
rum, conftitutionibus priacipalibus remiffa eft. Nam

quamvis ii neque legtimum numerum teftium ad- .

hibuerint, neque aliam teftamentorum folemnitatem
obfervaverint, rete nihilominus teftantur ¢ videli-
cet cum in expeditionibus occupati funt: quod
merito- naftra conftitutio introduxit. inft, de milis,
teji. *
ﬁlllis autem temporibus per quz citra expeditionum
necefficatem in aliis locis vel fuis =dibus degunt,
minime ad vindicandum tale privilegium adjuvan-
tur, ibid.
The Reader will be able to judge by the following

" Remark, why we have thought it proper to quote all

thefe Texts here.

§ The Favour of Military Teftaments
is agreeable to our Ufage, confirmed’
by the Edi&s of 1576. Art.31. and that
of 1577. Art. 32. which being made for
the Pacification of the Troubles, did
confirm the Military Teftaments which
had been made on one fide or other
purfuant to the Difpofition of the Law.
Thefe are the Terms which are ufed,
that is to fay, after the manner in which

1

it was allgaved to make thefe Tlefia-
ments by the Roman Law.

We could have wifhed to have been
able to fer down more diftint and
exa& the Rule explained in this Article,
and to mark how far the difpentipg with
the Formalities in Military, Teftaments
ought toextend : Bat it was not pofli-
ble to fix acertain Form to be obferved
in them, and without which thefe kinds
of Teftaments fhould have no efte@& :
For we have no Rules in this matter,
which determine what ought to be the
Form of Military Teltaments. And
the Rules of the Roman Law arifing
from the Texts quoted on this Article,
and from fome others, are fo indefinite,
that it may be faid that our Ufage
would not receive them without diftinc-
tion. Thus, for gxample, it would
feem that we fhould hardly confirm a
Teftament which a Soldier had wric
upon the Sand with his Sword, altho
fuch a Teftament is approved in the
15th Law, Cod. de Teft. milit.

In this Uncertainty of the Law con-
cerning this. Matter, we may reduce
all forts of Military Teftaments to
three kinds. The firft isof thofe that
are not in Writing, and which he who
is inftituted Heir or Executor, or the
Legataries, fhould pretend to prove by
Witnefles to whom the Teftator had
declared his Will. The fecond kind is
of a Teftament written and figned with
the Teftator’s hand, whether it be in the
Form of a Teftament, or of a Memo-
randum containing his Intentions, or
written by another hand, and figned
by the Teftator. And the third fort is
of a Teftament reduced into Writing,
in the Prefence of Witnefles.

As to the firft of thefe three kinds of
Teftaments, which was ufed under the
Roman Law by all forts of Perfons, as
has been remarked in the Preamble of
this Se&ion, it would feem that it ought
not to be received, becaufe of the Incon-
veniencies arifing from the Facility of
forging a Teftament of this kind; and
that it would be contrary to our Ufage,
founded upon the Ordinances that have
been taken notice of in the Preamble.

The fccond kind of a Teftament
written and figned by the Teftator, or
written by another hand, and only fign-
ed by him, has not the fame Inconve-
nienciesinit. Forthe Writing is afort
of anauthentick Proof in its own na-
ture, and which would be fufficient to
oblige a Perfon even beyond his Eftate.
So that if a Military Teftament ought
to be difpenfed with asto the Forms, it

would .
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would feem to follow from this Princi-
ple, that it may be fufficieat to obferve
therein a Formality which of its own
nature is a perfe& Proof, that he who
writes and figns any A&, wills and ap-
proves that which he has figned ; and
this is fuch a Proof as fuffices in many
Places for ordinary Teftaments.

As to the third manner of a Military
Teftament reduced into Writing in the
Prefence of Witnefles, there may ha
pen two kinds of Difficulties in it.
One is, to know what number of Wit-
nefles may be fufficient in this Tefta-
ment ; and the other is, whether the
Witnefles alone are fufficient, without
a Publick Notary, Vicar, or Curate, or
any other publick Officer.

As to the ordinary number of Wit-
nefles, the Law difpenfes thetewith,
but does not determine how many are
abfolutely neceflary. Quamvis fi neque
Degitimum numerum 1;;[1:‘:4»: adhibuerint a.
QOught there to be five Witneffes in the
Places where feven are required in any
other Teftament befidesa Military one?
or would two be fufficjenit in all Places,
as they are in many ? The fame Reafon
which we have remarked on written
Teftaments, feems to prove thattwo
would be fufficient, feeing that number
fuffices regularly to makea Proof 5.

As for the other Difficulty, whether
the Prefence of a Notary, or any other
publick Perfon, be neceflary 3 it would
feem that fince in Proofsi by Witneffes,
whether it be in Inquefts for Civil Mat-
ters, or in Informations for Crimes, it is
neceffary that the Witneflesdo give their
Teftimony in the Prefence of the Judge,
fo likewife it fhould be neceflary that the
‘Teftimony of thofe who are called to be
Witneffes to a2 Teftament, fhould be in
‘the Prefence of a Publick Notary, Cu-
rate, or Vicar, or fome other Perfon ex-'
ercifing thefe Fun@ions, unlefs that the
‘Teftament were figned by the Teftator:
For otherwife it would be as eafy to find
out two Witnefles to fign a Writing
which might be eafily forged, asto find
Witneffes to depofe to a Will that is not
written.

We do not pretend to give here thefe
Remarks for Rules, but only as Reflec-
tions upon the Principles on which the
Law touching this matter feems to de-
pend, and to give a reafon why we have
conceiv’d this Article in general Terms,
without marking precifely what are the
Formalities required in Military Tefta-

a Inflit, de milis. tefiam,
b See the xiiith Arsicle of she iiid Section of

Procfs.
Vol. IL

"Law; for when the

Tit. 1. Sect. 3.

ments. For on one fide, feeing thefe
Teftaments are in ufe with us, it was
neceffary to take notice of the Rule con-
cerning them ; and on the other fide,
we could not fretend to fix the Forma-
lities required in them, fince that can-
not be done butby a Law : and it were
to be wifhed that fome Provifion were
made therein. :

XVIL .
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The paiticular Hinderances which 16. of

may happen to Teftators, and which Ttfamens

may make it impoflible for them to ob-
ferve the Formalities required in Tef-
taments, are not fufficient to difpenfe
with the Obfervance of them, and to
make the Teftaments valid where they
are wanting ; for this Pretext would have
two mifchievous Confequences. But in
cafe of the common Calamity of a
Plague, where the jult Fear of Danger
is an invincible Obftacle to the Forma-
lity of bringing together the Witnefles
and the Teftator, the Law difpenfes
therewith : And it is fufficient, withont
aflembling the Witneffes together, to
communicate to them feparately the

Will of the Teftator, and to make them

fign ic likewife apart. But as to the
number of Witnefles, the time of a
Plague does not difpenfe therewith z.

#_ Cafus majoris ac riovi contingentis ratione ade
verfus timoremi contagionis, que gt:ﬁ?‘es deterree, li-
ceta:mdwrehxmeﬂ, non tamen prorfus relis
qua teftamentornm folemnicas ptaeft. Teftes
enim hujufmodi morbo oppreflos, eo tempore jungi
arque fociari remiffum eft ; non etiam conveniendi
numéri edrum obfervatio fublaca eft. L 8. C, ds
Tefiam, ’

9 Altho this Text tirarks precifely e-
nough that thofe who make their Tefta-
ment in a time of Plague are difpenfed
with only as to the Formality of aflem-
bling the Witnefles together, and not
as to their number ; yet feveral Inter-
preters have been of opinion that five
Wgt}e%s were fufficient in thefe forts
of Teftaments, and that fome other
Formalities might—be” difpenfed with
therein ; which has occafioned feveral
Law-Suits. But we have thought pro-
per to fix this Rule in the Senfe of the
Difppfition of 2
Law appears to be certain and precife,
it wants no Interpretation: And it is
not to interpreta Law, but to make a
new one, to difpenfe with the number
of Witnefles which the Law has not
difpenfed with; aftho nothing would
have been more naturaland more necef-

fary than to have exprefled therein Ea‘e
E i-

the time of
@ Plagwe.
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Liberty of making a Teftament . writh
five Witnefles, if it had .not been
judged seceflary to have feven. The
giving way te fuch Interprérations, ac-
cording asevery ore might- imagine to-
bejult, wosld take away alt Force fram.
the Rules, and would throw every
thing into the greatelt Uncertainty. It
is enough to give nnto-Equity that.Ex+.
tent which the Senfe and Spirit of the
Law ight require ; efpecially when it
cemicerns arbitrary Laws, and thofe
which have regulated the precife For-

* ‘malities which are to be olferved.in
“Feffansents *. For there is much lefs

Inconvenience in not favouring Tefta-
menks contrary to the Rules which pre-
feribe the Formalities of them, than in
{lightis thefe Forms ; fesing in gene-
ral the Nullities of Teftaments have no

ather Inconvenience in them, than.to

17. Seers 'Fhe great Confequerice: it 8 of ' to.

Tefia-
mentse

JRalss of Law.

leave thingsin thenatural Order, which
calls thi€ Heirs of Blood to the Succef-
fionsy - and to oblige the Teftators to
take tBeir Meafures aright, whep they
fhall ‘have a mind to-change the faid
Order: - o P

"% 'Ses the -iveh Articla o the iid Section of the

i e T

XVIL >,

Teftators, and- to their Families, that

the Difpofitions which they may tiake
fecret

by their Teftaments fhould remain
and tnkown to every body befides
themfelves, till aftée their Death, if
they defire it, has gived accafion to the
inventing of a fort of T'eftament which
has this Effe®, and where the Witnef-
fes give a- certain Teftimony to the
Will of the Teftator, aitho the Con-

" tents of the Will are unknown to them.

And it is this fort of Teftament
that is called private or feeret; the
Form of which is after this manner,
That the Teftator who knows how to
read and write, or only to read, writes
his Teltament himfelf, or gets it writ by
adother, and he reads it over, and find-
ing all the Contents thercof to be con-
formable to his Intentions, he prefents
this Writing folded up, and fealed, to
a Publick Nptary, and to feven Wit-
neffes aflembled together at the fame
time, declaring tothem that that is his
Teftament, but without fufering them
to read it, or telling them what are the
Contents of it; and having figned it in
their Prefence upon the Back, or upon
the Cover, if lie knows how or is able to
fign, -he gets the Witnefles, or the

Boax IIL

Notary, ta fign it; ebferving what
has been faid in the firlt Article 'with
refped o the Teftator and Witnef-
fes who ecagnot, or are not able to
fign a. ' o

% Hac confultiffima lege fancimus, licere per
fcripturam “conficientibus teftamentum, fi- nullum
fcire volunt ea qua in eo feripta fune, confiznatam,
vel ligatam, vel taniam claufam involuramque pro-
ferre fcripiuram, vel ipfius teftatoris, vel chjuflibet

alerius manu confcriptam, eamque rogatis teftibus

feptem numero civibus Romanis, puberibus omni-
bus, fimul offerre fignandam & fubfcr:bendam : dum
tamen teftibus tibus teftator foum effe tefia-
mentum dixeric, quod- offertur, eique ipfe coram
teftibus (Ua manu in reliqua paite teftamenti fub-
feripfenit, quo fatto, & teftibus uno eodemque die
at temporé fubfcribentibus & confignantibus, cefta-
mentum valere. Necideo infirmari quod teftes ne-

fciant quz in co foripta funt teftamento. Quod fi .

literas teftator iymoret,. vel fubfcribere nequear, oc-
tavo fubfcriptore pro eo adhibito cadem fervari de-
cernimus, /. 21, C. de teflam.

In this Article we have made ufe of the Words

folded and fealed, whith are the fame with thofe

in the Text. For althe is wonld feem by she fol-
lowing Words of the Text, that it is enough if the
Teftament is folded up, or pus umder a Cover, yet
it 1s wfual ro feal it.  And it is neceffary fo to do,
when the Teflament is pust into a Cover fsgn’d by the
Notary and she Wirnsffes 3 for otherwife it wonld

" besafy to pus anotinr Tefiament under the [ams

Cover.

q.'Altho the laft Words of this Text
feem to include the Teftators who can-
not read, yet we have mot thought fit
to give them this Senfe ; and that upon
two Confiderations : The firft is, that
thefe Words, Si literas Teftator ignovet,
being followed by thefe, vel fubfiribere
nequeat, thecy may be naturally under-
ftood of him who cannot write, altho

he can read. And taking them in this -

Senfe, this Text may be applied totwo
Cafes ; one wheretthe Teftator does not
-know how to write, altho he knows how
to read ; and the other, where the Tef=

tator can write, but is hindered from

figning by fome Indifpofition, which is
pointed at by thefe Words, we! fubfcribere
néqueat. And fince it is faid in the
Text, that the Teftator may get his Tef-
tament writ by fome other Perfon, this
Claufe thews clearly enough that it is
not neceflary for the T'eftator to know
how to write, provided he can read.
The fecond Confideration is, that there
would be too many Inconveniencies in
confirming the fecret Teftaments of Per-
fons wha cannot read ; fince it may hap-
pen that the Perfon who writestheir Tef-
tament for them may abufe the Truft that
is put in him, and write things quite
different fromtheir Will ; and it might
be faid that fuch a Teftament would be
without any Proof. For the Teftator

himfelf

[}
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himfelf would not be perfedly fure that
it were his Will which had been writ-
ten, and the Witdeffes would have no

manner of Knowledge of it. Thus,
fuch a Teftament would be contrary to

the Spirit and Intention of the Laws.

For they requife Formalities in Tefta-
ments for no othér Reafon, but to give
a perfe® Aflurance, that what they con-
tain is the Will of thofe who make them.
It is true, that 4 Teftator who knows
neither how to writé nor read, might
chufe for the writing of his Teftament
a Perfon of fuch Integrity, that there
might be no manner of Doubt but his
Will was writ very faithfully ; but there
would ftill remain the Confequence of
the Inconveniencies for thofe Perfons
who could not make, or had not made
~ {o geod a Choice : and in general, fuch
a Teftament as this would bé without
any manner of Proof, fince it would

depend on the Fidelity of one only Wit- -

nefs, thatis, of the Perfon who had
writ it, : )
Seeing there are Deaf and Dumb Per-
fons who know how to write, there is
. nothing hinders why they may not make
their Teftament after the Manner ex-
plained in this Article.

XVIIL.

18. The  Since the Proof of a Teftament made
Manmer of in the Manner explained in the forego-
:';::r’c{ *f ing Artitle, is drawn from the Decla-
Tiflamens., TatI0N° that the Teftator has made to
- the Witnefles, that his Will is contain-
ed-in the Writing, which he produced

tothem ; it is neceflary for this Proof,

that after the Death of the Teftator the

fecret Writing, in which the Teftament

ought to be contained, fhould be put

imo the hands of the Judge, that he

may oped it, after the Witnefles and No-

tary have been- fummoned before him

to: ackitowledge their' Hand-writing, .

and to bear Teftimony that it is the
fame Writing which the Teftator de-
clared to them to be his Teftament.
And afcer it has beentverified in this
manney, it is thén opened x.

x Chm’ab.initio apetiendz fint tabula, prato-
riv-id officium eft, Cogat fignatores convenire,
& figifla' fua recognofcere, vel negare fe fignaffe.
Publice tdim expedit, . fuprema hominum jodicia exi-
eum habere. 1. 4; & 5. ffs seflam. quemad. aper.

o XIX. .
19. Veri-  If any of the WitréR¥ had nof fign-
ficasion of ed; or-if fomie of thofe ‘who did fign,
1he Sigra- are either dead orabitri; the Teft¥ment’
fere ebe oOught to be verified and opened in she
Opening. Vour. IL. :

—— -— —_— e yp—— e e

Tit. 1, Sect. 3*
Prefence of fuch of the Witneffes as are
to be found, and who have figned it,
and of the Notary, if he is not dead or
abfent. And if either the Notary, or
fome of the Witnefles, could not ap-
pear before the Judge, becaufe of {fome

lawful Impediment, fanch as Sicknefs, -

the Verification, with refpe& to them,
would be made on the Place where they

are. But if all of them were either.

dead or abfent, and it were necef-
fary to open the Teftament without de-
lay, :herludge might call before him
fome Perfons of Pro%

acquainted with the Hand-writing of
the Notary and Witnefles; and after
Proof made of their Hand-writing, he
might open the Teftaimient. And this
Verification might afterwards be con-
firmed, by getting'thé Notary dtd Wit=
nefles, who had been abfent when the
Teftament was opened, to own and a¢-
knowledge their own Hands y.

Sed fi major pars fignaterum fuerit inventa,
pot’erit ipfis intexen?emibu% refignari teftamenwm,
& recitari. 1.6. ff. seflan. quemadmiod. aper.

Si forte omnibas abfentibus caufa aliqus aperire
tabulas urgeat, debet Proconful curare ut interveni-
entibus optimz opinjonis viris aperiantur. , 7. sod.

Tunc deinde ed mittantur ubi ipfi ﬁ}natbm fintg

ad infpicienda figilla fua, 4. L. 7. in

We have taken mo more of this feventh Law than
whas agrees with our Ufage, which does nos
difpenfe with the Appearance of she Witnsffess and
thss lafi Text is to be underfiood only of ths Cafe,
where the Wisnefs can by no means appear b
she Judge '

XX.

ity, who were well

i7

Altho Blind Men can neither write o0, Téffst
nor read, nor fee the Perfons’ who are mens of &*
prefent at the making of their Tefta- Blind
ment; they may notwithftanditg make M4 .

a Will, as well as other Per{ons who can’
neither write nor read. For they may
figilify their Will, and ger it put down'’
in Writing, and declare in prefénce of
feven Witnefiks and a Notary, that what
they have got reduced into’ Writidg,
and "which’ fhall’ be read in prefence of
the Witnefles and Notary, is their Tef-

tament ;- which fhafl have its eflé®, be-

ing figned by the Witneffés who‘are'ablé.

.to figrl, ahd by the Notary. And if'théfe'-

are Witnefles who catlhot or are'not ablé’
to I:ih, the Notaty'fhil make mentioh of
it, abhas been fitid'ih‘the firft Arciclez:

g Hac confultifima lepe fancimus, ue carentes’ .

oculis, feu morbo vitiove, feu ita nati, per nuncu-

ﬁox::;lr itz ‘cohdam;bmd‘t_!éramiha voﬁnt:?ﬁ. " Sci-

icet preferitibus teftibus feptem, quos alils quédhe’
dg; taBula

teflamentis intereffe juris

omids,” ur fine feriptis téffentur, edoceant. . k.8°
Oviyul reff. fac. poff. At’chm'humana fragilitas,
’ E2 mortis

roetiah's wt” -
“cunétis ibidem colle@is,. privdm ad fe cony,
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niortis przci'pué cogitatione perturbata, minus me-
moria poffit res plures confequi ; pazeb’it eis licentia

voluntatem fiiam, five in reftamenti, five in codi- .

cilli tenore compofitam, cui velint fcribendam cre-
dere, ut in eodem loco poftea convocatis teftibus
& tabulario, &ec. d. I '

" We fee in shis Text the two Ways of making a

- Teftament, in Writing, or wishous Writing. But

Jeeing by the Ufage in France, all Teflaments ought
to be in Wrising, and in prefence of a Notary,
Blind Men may with much more Reafon make
their Teflament after the' Manner explained in this

XXI.

at. 4fore . All Perfons who are capable of ma-

of Tefla-
ment fie
for all

P"ﬁ“o

king a Teftament, may make it by wri-
ting it themfelvesy or getting it writ by
whom they will, and declaring in the
prefence of a Notary and feven Wit-

" nefles, who are under no Incapacity of

performing this Fun&ion, that the Wri-
ting which fhall be read in their Pre-
fence, and in Prefence of the Teftator,
is his Teftament, and figning it him-
felf, and getting it to be figned ; ashas
been faid in the two firft Articles. And

- it is this fort of Teftament that is the

22, The
Teffament
is mall, if

i wants

any of the

Formali-
sies.

moft common, and which may fuit the
Blind, the Deaf, and the Dumb, and
thofe who know neither how to write
nor read a. ‘

@ Ses the Texts cited on the iff and iid Articles.
XXIL
We may difcern, by.the Rules ex-

lained in this Se&ion, what are the

ormalities neceflary in the feveral forts
of Teftaments, and confequently what
are the Defe@s wkich may render them

~null.  And there remains only to ob-

ferve, as a laft Rule concerning thefe

. Formalities, that every Teftament, in

which any of the Formalities prefcribed
by the, Laws is wanting, ought to be
annulled; fince otherwife it would be
to no purpofe to ordain them 4. Thus,
a.Teftament would be null, if it had
only fix Witnefles, in Places where fe-
ven are required, or if it was not figned
by the Teftator, or by the Witnefles
who could fign. And the Favonr of the

- Perfons who are called to the Succef-

fin, or to.a Legacy, is of no confi-
dération at all to difpenfe with the For-

. malities : For it would be neceflary in

this Cafe to have an exprefs Difpenfa-
tion from the Laws; and they have on
the contrary exprefly declared, ‘that
the Prince himfelf can receive no Bene-
fit by a Teftament that is not made in
due Form of Lawe. .

& Teftamentum non jure faGum dicitur, ubi fo-

Jemnia juris d!e_fuérunt. b 1. [ de injufts rupt. irr.

f ‘&o t‘j’o

‘¢ Cum haredes infticuuntur Imperator feu Au-
gufta, jus 'commune cum czteris habeant. Quod
& in codicillis, & fideicommiffariis epiftolis jure
fcripds obfervandum erit. L 7. C. gui seff. fac.

b4
Ex imperfeto teftamento, nec Imperatorem hz-

reditatem vindicare pofle, (2pe conftitutum eft. Li-
cét emim lex imperii folennibus juris imperatorem
folverit, nihil tamen tam proprium imperii eft,
quim legibus vivere. 1. 3. C. de teflam.

Ex imperfeéto teftemenco legata vel fideicom-
miffa Impetatorem vindicare, inverecundum eft.
Decet enim tantz majeftatis eas fervare leges, qui-
bus ipfe folutus efle videwr. L 23. ffu de legas. 3.

9 Some Interpreters have been of o-
pinion, that the Rule explained in this
Article, ought to be difpenfed with in
Legacies left to pious Ufes, and that
they ought to fubfift even in a Telta-
ment that has only two Witnefles, and
even altho one of the two Witnefles was
only a Woman. And they have like-
wife extended the Favour of thefe Kinds
of Legacies fo far, as to make valid
Teftaments, that are null by reafon of
other Defe@s, much more eflential than
Formalities. But how great foever the
Favour of Legacies for pious Ufes may
be, yet the Laws not having excepted
them from this Rule, they are neceffa-
rily fubje& to it, as well as other Lega~
ciesthat are asfavourable, fuch as Eega-
cies to Servants, to poor Relations, orto
other indigent Perfons, or Legacies lefc
in confideration of Reftitutions, which
the Teftator thought himfelf bound to
make. The Liberty of making fuch
Exceptions toRules, exceeds the Bounds
of Interpretation; and there would a-
rife Yoo many Inconveniencies from this
Licence, which ferves only to multiply
Law-Suits, of which we have ftore
enough from other Sources. So that it
feems more juft and more natural to
keep to the Law, and to prefer to the
Liberty of breaking in upon it, the Ne-
ceflity of hiving fixed Rules, and to
wait till a Provifion is made by fome
other Law in favour of Legacies to pi-
ous Ufes, if it is neceffary ; and the ra-
ther, becaufe Teftators, if they are
afraid left fome Nullities fhould deftroy
the Legacies which they have left in
their Teftaments to pious Ufes, have
two Ways to provide againlt it; one,
which is the] fureft Way, is, for them-
felves to .execute their good Inten-
tions, and to give their Charity in their
Life-time, rather than to leave it to be
taken after their Death out of an Eftate
which will be no longer theirs; and
the other Way is, to take good Advice
in making their Teftaments.

T+ SECT.



) i. Defini-
sion and
Ufe of the
Codicilla-

- Of Teftaments.

SECT. 1IV.
Of the Codicillary Clanfe.

EEING the moft skilful Tefta-
tors may fometimes doubt, and

have Reafon to fear left there bg Nulli- -

ry Clasge. ties in their Teftamens; as, if any one

of the Witnefles fhould happen to be
under any Incapacity of bearing Tefti-
mony, which the Teftator was ignorant
of, or for other Caufes; many Tefta-
tors therefore ufe this Precaution, for
the greater Security of having. their
Wills executed, to add to their Tefta~
ments this Claufe, which is called Codi-
cillary, whereby they ordain, That if their
Vil cannot be valid as a Teffament, it may
be valid as a Codicil, or otherwife in the beft
Form that it can be wvalid a. And this
Claufe, exprefled in a Teftament, hath
this Effe&, That whereas, were it want-

- ing and there fhould happen to be in

the Teftament fome Nullity, it would
not be valid even as a Codicil 4;
this Claufe being added to the Tefta-
ment, gives it the Nature and Validity
of a Codicil, provided that it have
all the Formalities neceflary in Codicils,
and that, for example, if there were
fome Witnefles, whofe Teftimony ought
to be reje@ed, there fhould remain.
five, ar leaft, whofe Teftimony ought
to be received; becaufe, as fhall be
faid in its proper Place, five Witnefles
arée neceflary to a Codicil c.
" a Plerique pagani folent cum teftamenta faciunt
fcripruram adjicere; vells, hoc etiam vice codie
cillorum walere. 1. 3. ff. de teftam. mil.

Si non valuit teffamentum, ea fcriptura, quam
teffamentum effe voluit, codicillos non facit, nifi
hoc expreffum eft, ) 4i. §.3. ff de valg. e pupill.
Jubf. 1. 8. §. 1. C. de codicill.

b Saxpitlime. refcripum &, conflitutum eft, eum

i facere teftamentum opinatus eft, nec voluit
quafi codicillos id valere, videri nec codicilios feciffe.,

Ideoque quod in illo teflamento fcriprum eft, licet
fi in codicillis poterit valere, tamen non debetur.

2'“:. . dé jure codicill, 1. 8. §. 1. C. de codiciil,
¢ Ses thexivsh Arsicle of the ift Se€tion of Co-

dialfo * .

§ Altho it is not {did in the Laws,
cited on this Article, that to make a
Teftament valid as a Codicil, it oughe
to have the Formalities requifite to-a"
Codicil ; yet it cannot be doubted; that !
if the Formalities requifite to a Tefta-
ment .are wanting, it ought to have
thofe that - arg neceflary to a Codicil ;
becaufe otherwife it ‘would not be as a

Codicil, that would be valid: But

it might be faid, that however defes
tive the Teftament might be, it onght

* v
Tit. 1: Se&. 4
to fubfift; which is neither equitable
nor conformable to the Spirit and Inten-
tion of the Laws, which have received
this.way of fupplyigg the want of For-
malities ih 2 Teftament;; for thefe Laws
are not made to give Teftators the Li-
berty of making their Teftaments valid,
altho they be defe&lve: in the Forms,
by {aying only thatshey will have them
to have their Effe@ {uch as they are,
But the principle of thefe Laws:is, that
fince it is free for every Perfon that'can
make-a Will, to make it either in the
Form of a Teftament, or of a Godicil,
it is confequently free for them to.give.
to an. A& which cannot be valid as aT'ef-
tament, the Validity of a Codicil, if it
can have the Effe& of one. But this muft
agrée with that other general Principle

.in the Matter of Teftaments and Codi-

cils, -that in thefe two forts of Difpofi-
tions it is neceffary to obferve the For-
malities prefcribed by the Laws. From
whence it follows, that no A& can be va-
lid as a Codicil, unlefs it has the Forma-
lities of one. Thus, finee-the Ufe of the
Codicillary Claufe, prefuppofes on one
fide the Liberty of making either a Tef-
tament or a Codicil, and on the other
fide the Neceflity of making a Difpofi-
tion in due form, the {aid Claufe implies
two Intentions that the Perfon has, who
puts it into his Teftament. The firlt,
which is pure and fimple, is the Inten-
tion to make a Teftament ; the other is
conditional, that if this A&, which he
makes as a Teftament, cannot have the
Effe& of one, it may be a Codicil. And
it is by this-fecond Will that the A&,
which without this Claufe would be a
null Teftament, for want of the For-
malities neceflary to a Teftament, will
fubfift. as a Codicil, -provided that it
have the Nature of one, that is, that
it have the Formalites requifite to one :
Becaufe thefe Formalities, joined to this
fecond Will of the Teftator, make this
A& to be in effe& a true Codicil;
whereas if a Teftator, having a mind
to make a Teftament without this

- Claufe, had called only five Witneffes to

it, or having a mind tomake a Codicil,
had calied onmly four, he would have
made: neither Teftament nor Codicil.
For in the firft Cafg, -hayving a mind to
make only 2 Teftament, he would have
made it null; and hdving no mind ro
make a :Godicil, it could not be faid
that he had made what he had no Inten-
tion to make, . And in the fecond Cafe,
the A& which [hould be attefted only
by four Wimefles, “would be neither
Teftament nor Codicils - . . I' '
. . PP ..t:‘
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It is upon thefe Confiderations that
the Invention of the Codicillary Claufes
has been founded. And if their Ufe
were now-a-days limited to the giving
the Validiry of Codicils to Teftaments,
in which thefe Claufes are exprefs'd,
this Matter would be plain and eafy.
But the different Provifions that we fee

- concerning this Matter in the Roman

Law, and the Comments of Interpre-
ters, have occafioned a great deal of
Confufion and Uncertainty in it, and
have given rife to many Difficulsies,
which for many Ages paft have occa-
fioned many Law-Suits in the Provinces
which are governed by the written
Law. And fince it is impoffible to un-
derftand aright thefe Difficulties with-
out an exa& Explication of all that is
eflential in this Matter of the Codicil-
lary Claufes, we fhall endeavour, for the
giving fome Light to it, to explain here
the Rife and Progrefs of the Ufe of
thefe Clanfes, in order to difcover in
thefe Sources the Caufes of the Difk-

" culties which perplex this Matter, and

:ll:c Principles which may put an end to
em. L

The Origin of the Codicillary Claufes
has been a natural Confequence of the
intricate Formalities which the Remas
Law required in the making of Tefia-
ments; and thefe. Formalities proceed-
ed from the Liberty they had at Rome to.
make a Teftament without Writing a.
For fince it was neceffary that the Re-
membrance of the Teftator’s Will fhould
be preferv’d without Writing, and only
by the Fidelity of the Witnefles whom
he had called to be prefent at his decla-
ring it; it was but reafonable not to
fufter fuch-a ferious A& to be made cur-
forily in the Prefence of two Witneffes,
met with by chance; and it was for this
Reafon that it was ordained, that there
thould be feven Witnefles, Citizens of
Rome, called on purpofe, and. that they
fhould be prefent at the making of the
Teftament, and during the whole Time
of the A&, and-without Interruption.
And to make the Teftament more au-
thentick, they had added to thefe For-
malites, that the Teftator could not in-
ftitute an Heir-or Executor, nor leave
Legacies, but by ufing certain Expref-

fiens, and that the faid Difpofitions in .

other Terms fhould be oull§. And al-
tho thefe Formalities were lefs neceffla-
ry in written Teftaments, yet they were
obferved likewife in them by a kind of

4 §. ult. infi. ds teflam. ord. L 21, §, 2. C. de
teflam.

b V. Ulp. Tit 1. L3S, C.detof 1.26. eod.
4 21. C. de lsgas, 4, 3. C. commun, ds leg,

~
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Tradition or Cuftom, as well as in thofe
which were made by Word of Mouth,
and without Writing, and which were
called Nuwcupative Teflaments; for they
kept the Ufe of thefe two forts of Tefta-
ments, written and unwritten. :
Seeing therefore the Number of Wit-
nefles, and thefe other Formalities,
made the Way of making a Teftament
very difficult, and that thofe who made
their Teftzments with the greateft Ex-.
aGnefs, might be eafily deceived in
them; an Expedient was thought of to
fupply the want of Formalities, by add-
ing to the Teftamant a Codial:?_
Claufe. And the Effe@ of this O]
was given even to fome Teftamen
where it was judged that the Expref
fions of the TFeftators might fapply the
want of it; and this gave eccafion ta
feveral Rules. For on one fide we fee,,
in fome Laws, that the defe@ive Telta~
ment cannot be valid as a Codicil, but
in the Cafes where the Teftator declares
exprefly that thac is his Intention. S
mon valuis (teffamentum) ea foriptura quans
teflamentunsy effe voluit, Codicillos mon fa~
ciet, nifs boc expreffumeft, L 41. § 3. ff. de
vulg. & pupill. fubfl. INGf id ille complex=
us fit, ut vim etiam. Codicillorum: [eripsura,
debeat obtinere. 1.8. §. x. C. de Codic. And.
this Expreffion was fo neceffary, that it

is faid in one Law, that the Legasy

even of Liberty to aSlave was null, if
the Nullity of: the Teftament. was net.
repaired:by the Expreflion of the Codi-
cillary Claufe. Si pure non. fubfiflit. tefia-.
mentum, in hoc nec Libertates (cum non fur.
iffe adjetum, ut pro Codixillis [eriptum. va-
leres, proponas) re&te:datns conflabit. 1. 11..
C. de teft. manum. Bt on the-other fide,
there are other Laws whicl give the
Efte& of Codicils. to Teftaments defec-
tive in point of Form,. altha the Codi--
cillary Claufe was not therein: inferted.
Thus we fee in a Law; that a Pefta-

tor having declared. in his Teftament,, -

that he had written it without the Help,
of any Lawyer, to-affift him inobfer--
ving the Formalities, chufing-rather to
follow what his Reafon diQated to him;-
than to {ubje& himfelf to the Trouble
of a nice Obfervation of’ all thefe For-
malities, and judging that if he erred.
in any one of.them, yet the Will of 2
Perfon in his right Senfes ought. to be.
held for juft and lawful; it.wasdecided’
that thefe Expreffions fhould have the
fame Effe@ as an exprefs Codicillary
Claufe : Lucius Titins boc meum teftamen-
tum [feripfi fine ullo Furifpexito, rationems.
@i - mei potius fecusus, quam wimiam &
mi,erm diligntiam.. Et fi minus aliquid
1) legitime,



j1 QK Teftaments,

legitime, minufve perite fecero, pro jure le-
gisimo baber: debet Biminic fani voluntas ;
deinde beredes inflituit. Quafitum eft, in-
veftuti ejus bonorum poffcfione petita, an
portiones alfcripta ex. caufa fideicommiffi
poti poffunt £ vefpond:, feciendum ea qua pro-
ponerentur,‘_pqgfe.' 1.88. §.ulr. ff.de legar. 2.
‘Thus we fee; that other Laws give the
Ene& of Codicillary Claufes to Expref-
fions that mark the Teftator’s Defire
that his Will fhould be executed: As,
for exampte, if it was faid in a Fefta-
ment, that the Teftator defired itfmight
fubfift in whatever manner it could have
its Effe@. Ex bisverbis, qua fcriptura pa-
ter familias addidit, 2T T Siadinne Bov

- Mopas ves woelay i miows sEudlas.  Hoc tef-

tamentum volo effe ratum’ qaacunque ra-
tione poterit ; wvideri eum woluiffe’ omni-
modo valere ea qué reliquit, etiamfi in-
teflatus deceffiffer. I 29, { 1. ff. qui teft-
Sac. peff.. Or if a Teftator hdd faid;
that in cafe his Difpofitions conld not
be valid as a Teftament, he entreat-
ed thofe who fhould fucceed to him as
dying inteftate to execute his Inten-
tion. Ex teffamento quod jire now valet,
wec fidei commiffum quidem, fi mon ab intef
2ato quoque fuccedentes rogati probentur, pe-
8i poteft. L. 29.C. de fidei com. It may be
further added on the fame Subje&,. that
we fee in another Law, that the bare
Confideration of the fingular Affetion
of the Teftator towards a Legatary,
and of the Quality of a Legacy that
is favourable in its own Nature, makes
the Codicillary Claufe to be fupplied in
a Teftament that is null, in order to
oblige the Children of the Teftator, his
Heirs, to acquit this Legacy. In tefla-
mentum quod perfettum non erat, alumne
Juz libertatem & fidei commiffa dedit :*cum
omnia ut ab inteftato egiffent, quafiic im-
erator, an ut ex caufa fidei commiffi manu-
miffa fuiffet 2°C interlocutus eft. Etiamfi ni-
bil abinteftato pater petiiffet, pios tamen filios
deb iffe manumittere eam quam pater di-
lexiffet.  Promunciauvit igitur refte eam ma-
num fJam : & ideo fidei commiffa etiam ei
praftaida. 1.38. ff. de fidei comm. libert.
All thefe Examples, and fome others
that are to be met with in other Laws,
have given occafion to the Interpreters
to fupply in many Cafes the Codicillar
Claufe ; and fome of them, even thofe
of the firft Rank, hate been of opinion,
that this Codicillary Claufe may be fup-
plied in all Teftaments, as being im-
plied in them, becaufe itis infertedin
the greateft part of them, and it'is'the
Intention of all Teftatdrs, that their
Wills fhould have their effe& as much-as
is poffible. o

Tlt. .I o’ Se&o A-o.

Thefe firft Remagks are fufficient to
let us fee from whence the ufe of tie
Codicilfary Claufes has {prang, what has
been the Progrefs théreof, and that this
Progrefs was not made without havi
many Law-Suits upon the bare %:E
tions, whether Teftaments, in which
are found fome Nulities, may fubfift ;
whether by the effe@ of any Expreflion
which may ferve as ‘a Codicillary
Claufe, otin confideration of the Qua-
lity of ‘the Legacies, or other Circum-

ftances. But befides theft kinds of Dif-

ficulties or Queftions, there ‘are others

of anothecfort, which relate to the Ff-

fe& that Codiciltary Claufes ought tp
have whérf there are any in Teftaments.
And for'thé right underftanding of the
Narure of thefe Queftions, we muft'in
the firft Place remark what has been
faid in ‘the Preamble of the Title of
Teftaments, concerning the Difference
which is made in the Roman Law be-
tween Teftaments and Codicils ; which
confifls in this, that in a Teftament one
may inftitute an Heir or Execator, and
give Legacies, and that im a Codicil
one can only bequeath Legacigs, but
not inftitute an Heir or Execator c.
And we muft likewife obferve a fecond
Ufe of Codicils in the Roman Law,
which confifts in this, that altho’ one
eanaot inftitute an Heir or Executor
by a Codicil, yet in it the Teftator
may difpofe indirely of the Succeffion,
by entreating or requiting his mext of
kin, who has right to fucceed abinteftaro,
to reftore it to the Perfon whom ke
names in the Codicil; which hath
this effe&, that the next of kin, who
are defired or required by a Codigil
to reftore the Succeflion to another
Perfon,’ are obliged to -reftore it to.
him, referving to himfelf a fourth part
of the Eftate which the Law gives
to Heirs or Executors, who are over-
burden’d with Legacies and Fiduciary
Bequefts & So that ‘according to the
Roman Law one may, and may not

———

make an Heir or Executor by a-Codi-

cil, which depends ori the manner in
which he expreffes himfelf therein. For
if the Teftator thould make ufe of thofe
Terms which the Roman Laws cafl d-
reft and imperative, as when one fa¥ys,
Titius hares efto, That fuch a ome be
Heir or Executor, thii kind -of Expref
fion, which was propet only iirTFefta-
ments, would be of o ufe int 4 Codi-
- - [ S P §
¢ V. §. 2. infl. de coditill, . 2. C.e0d. .,

d 1. 2.6, sls. ff. de Fuiv: codicill, §. 2, infl. d¢
codicill idem. v, L. 12. §. 1. ff, de injuft. rape. irte
faét. ol 1. 2. C. de codics” ’ é'l‘

il.
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cil. Butif the Teftator in his Codicil
fhould make ufe of thofe Expreffions
which the fame Laws call oblique or ind;-
reft, which are in Terms of Intreaty or
Requefte, as if one fhould {ay, I entreas
my Heir to reflore my Inberitance to fuch a
one ; this Turnof Expreflion which does
‘not inftitute dire&ly for Eeir or Exe-
_cutor, the Perfon to whom the Tefta-
tor is defirous to_leave his Eftate, but
which is addrefled to the Heir to en-
treat.him to réftore it, makes a Fidu-
ciary Bequeft, ‘that is, a Difpofition
.which he who exprefles himfelf in this
,manner, recommends to the Faith and
Integrity of his Heir at Law, or next of
kin, and which obliges him to execute

- _this Will.
By the opening of this Gap, which,

gave to thefe oblique or indiret Words,
.the Virtue of making an Heir or Exe-
“cutor in a Codicil, there remained no
other Difterence between an Inftitution
in divef} Terms by a Teftament, and
“this Inftitution in indiret Terms b+ a
Codicil, except that the Heir or Exe-
cutor named in the Codicil being to re-
ceive the Succeflion from the Hands of
.the Heir at Law, who is defired to re-
ftore it to him, he had only three fourth
Parts of the Eftate f; whereas he that
was inftituted Heir or Executor dire&ly
by the Teftament, had the whole. Thus
there might arife from all thefe Princi-
les 2 Doubt whether the Codicillary
laufe being in a Teftament that is null,
‘and which calls to the Succeflion ano-
ther than the Heir of Blood, it could
have the Effe& of making this Teifta-
ment to be confider’d as a Codicil which
fhould contain a Fiduciary Bequeft of
the Inheritance : That is, whether this
Claufe would give to the faid Teftament
‘the fame Effe@ that a Codicil would
have had, in-which the Teftator had in-
treated his Heir at Law to reftore the
Inheritance to the Perfon that is inftitu-

~ ted Heir or Executor in thisTeftament

that is null; or whether this Claufe
.ought to have no other Effet than to
make the Teftament valid as a bare Co-
dicil, which fhould contain no manner

. of Fiduciary Bequeft of the Inheritance,

and whether it would make the Tefta-
ment valid only as to the Legacies, and

. . other particular Difpofitions that may

be made by a Codicil, fince with re-
fpe& to the Inheritance, ‘there was
wanting in this Teftament the Ex-

¢ Verba dire®a, §. 2, inff. de codic. verba in-
flexa. U, 15. C. de tefiam. verba precaria. L 41, §»
3. £ de vulg. & pup. b, 2. C. comm, de legas.

£ See she ivsh Tisle of the vsh Book.

preflion of the Intreaty to the Heir
at Law toreftoré it to him that was in-
ftituted, in cafe the Teftam=nt fhould
be found null : But it was judged that
the Codicillary Claufe fupplied the
want of this Expreffion. And we fee
in many Laws, that this Claufe had the
Effe@ of making the Teftament that
was null to be confidered as a Codicii

which fhould contain the Fiduciary Be~

queft of the Inheritanee, and that the
Heir at Law was obliged to reftore
it to him who was named Heir or Exe-
cutor by the Teftament that was null,
but which fubfited by virtue of the
Codicillary Claufe. And the faid Heie
atLaw had oaly his fourth part of the
Inheritance, together with that other
Advantage regulated by the Emperor
Theodofims, that the Perfon who wasin-
ftituted Heir or Executor by the Tefta-
ment which contained the Codicillary
Claufe, was obliged to take his choice

of one of the two. Ways in which he .

might demand the Inheritance; the one
by founding his Demand on the Codicil-
lary Claufe, and the other, by infilting
on the Inftitution contained in the Tef-
tameat. For if he had begun by ma-
king his choice of this fecond way, and
the Teftament fhould appear to be null,
he could not afterwards have récourfe to
the Codicillary Claufe g, unlefs that the
Perfon inftituted in the Teftament was
a Defcendant or Afcendant of the Tef-
tator’s, the Law giving to the Heirs of
this Quality the Right of having recourfe
to the Codicillary Claufe, if the Tefta-
ment were annulled, proyided that the
faid Perfon inftituted, who was in the
Line either of Defcendants or Afcen-
dants, was in the Rank eftablithed by
the {aid Law 5. v

In fine, we muft obferve on the Prin-
ciples of the Roman Law touching this
Matter of the Formalities of Tefta-
ments, which were become fo difficult
and perplexed, and in which they had
confined the Expreffions of the Tefta-
tors to certain Terms, as has been al-
ready remarked ; that the Diftin&ion
of direct Words, and of Words indireit
for the Inftitution of an Heir or Execu-
tor was abolithed by the Emperor Con-

fantine i, in the fame manner as he

had abolifh’d the (et Forms for A&ions /,
that is, certain Words which thofe who
were to make any demand in a Court
of Juftice, were obliged to make ufe of,

F 4 & sls. c.““dl.to
b do‘o ‘bo‘ 2. C, de codic.
i l.15. C.de tefiam,
I3 | 8 c.d‘ﬁm.‘o
upon
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upon the Penalty of lofing what they
had to demand. And the Emperor Fu/-
tinian did likewife afterwards abolifh
the fame DiftinQion of direé? and indireé?
Words in Legacies and Fiduciary Be-
quefts, giving to thefe two forts of Dif-

fitions, the fame Nature and the fame

orm m. From whence it follows, that
thefe Emperors had abolifh’d that which
formerly made the Difference between a
Teftament and a Codicil, as to the
manner of inftituting an Heir or Exe-
cutor in the one and the other. For
that which made this Difference was,
that dire& Words were ufeful for infti-
tuting an Heir or Executor in 2 Tefta-
ment, and that the fame Words were
altogether ufelefs for making an Heir
or Executorin a Codicil. Thus, feeing
the antient Law had permitted the
Inftitution of anHeir or Executor in a
Codicil by oblique and indire&@ Words,
it would feem that if after thefe Laws
there had happen’d a Law-Suit, in which
the Queftion had been, to know whe-
ther the Inftitution of an Heir or Exe-
cutor in dire& Words in a Codicil could
be valid; he who being inftituted
Heir or Executor in this manner, fhould
have pretended that this Inftitution
ought to fubfift, would not have ar-
gued amifs, if he had faid, that truly
according to the antient Law, his Infti-
tution was null, becaufe it was in dire&
Terms in a Codicil ; but ‘that fince by
the fame antient Law it would have
been valid if it had been in indire&
Words, it ought now to have its ef-
fe& after thefe Laws that had abolifhed
the Difference between thefe dire& and
oblique Expreflions, without referving
the Ufe of indire@ Words for Codicils.
And if this Caufe had been argued be-
fore the Emperor Conflantine, in all ap-
pearance he would have either given it
in favour of the Perfon that was infti-
tuted in this manner; or if he had
had 2 mind to preferve the Diftin&ion
between Teftaments and Codicils, as to
the Inftitution of an Heir or Executor,
he would have abolifhed the Inftitution
of an Heir or Executor by a Codicil, in
whatfoever Terms it had been made; or,
in fine, he would have made a Reftri&ion
tohis Law, and have declared the Ufe of

. indire& Words to be neceflary in the In-

ftitution of an Heir or Executor by a Co-

dicil : which doesnot feem to be very a-

greeable to the Spirit and Intention of

his Law, feeing it abolifhed the Diffe-

rence between the two forts of Expref-

ﬁo‘s dire& and oblique. :
m l. 2. C. comm, de legar.
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It is true, that it does feem that thig
Senfe has not been given to that Law
of Conftantine, {eeing the Compilers of
the Digeft and Code have inferted
therein feveral Laws which preferve
this antient Law of the Neceflity of
indire& Wordsto make an Heir or Ex-
ecutor in a Codicil. But it is known
that they have inferted there a great
many other Laws, which ought to have
been left out, if care had been taken
not to infert any thing that had been
changed. And whatever Senfe we give
to this Law, there remains always in

j??

the Laws relating to this Matter as .

well as others, a great deal of Confu-
fion, Uncertainty and Obfcurity. _

We could have wifhed to have been
able to abftain from making here all
thefe Remarks, and to have excufed our
felves from explaining all thefe particu-
lar Niceties of the Roman Law, fince
they feem not to agree with our Ufage,
which demands Rules that are more
fimple and more natural. But feeing
thefe Niceties are the Sources of the
Matter of Codicillary Claufes, which
are in ufe in many Provinces, and that
they contain the Principles of the Law
concerning thefe Claufes; it was ne-
ceflary to explain all thefe Particulars,
in order to difcover perfe&ly the Nature
and the Difficulties of the Queftions
that arife in this Matter.

Thefe Queftions, as has been already
faid, ate of two forts ; fome of them
relate to the Effe& that Codicillary
Claufes ought to have; and the others
concern the Diftin&ion of Difpofitions
which may or may not have the Effe@
of a Codicillary Claufe. Thus, for a
firlt Example of the Difficulties which
concern the Effe& of Codicillary Claufes,
there are fome Interpreters who have
made it a queftion, whetherone who is
infticuted (i-lcir or Executor by a for-

mer Teftament made in due form, would

be obliged to reftore the Inheritance to
one that fhould be inftituted by a fe-

.cond Teftament that is null, but having

in it a Codicillary Claufe, in the fame
manner as the Heir at Law would be
obliged to do it ; and in cafe that he
fhould be obliged to reftore it, whether
hefhould retain the fourth Part, as the
Heir at Law has right to do, or whe-
ther he fhould have nothingatall. Thus,
for a fecond Example, fome Interpre-
ters have ftarted the Queftion, whether
a Codicillary Claufe in an undutiful Tef-
tament:would have the Effe& to oblige
the Son that is difinherited, and who

had got the Teftament to be annulled,
v F to
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to reftore the Inheritance to the Perfon
who is inftituted Heir or Executor, re-
ferving to himfelf his Legitime, or
Child’s Part. And they have been of
opinion as to the firft of thefe two
Cafes, that the Codicillary Claufe ought
to make the Teftament that is null for
want of Formalities, to {ubfift, lcaving
the fourth part of the Eftate to the
Perfon inftituted by the firft Teftament;

. and that in the fecond Cafe, the Codi-
- cillary Clanfe onght to make even the{un-

dutiful Teftamgnt to fubfift ; and thatal-
tho it were annulled, et the Codi-
cillary Claufe obliged the Son who was

~ unjuftly difinherited to reftore the Suc-

ceffion to the Perfon inftituted Heir or
Executor by the faid Teftament. And
they have founded their Decifion of the
firlt Cafe upon the Virtue of the Co-
dicillary Claufe, which they have judg-
ed to be of equal force to take away
the Succeffion from the Teftamentary
Heir inftituted in a former Teftament
made in due Form, as well as from the
Heir at Law. And as to the Decifion
of the fecond Cafe, they have founded
it on the 11sth Novel of Fuftinian,
chap. 3. becaufe it is there faid, that
if ina Teftament that isnull by reafon
of the difinheriting, or making no men-
tiontherein, of the Teftator’s Children,
there were fome Legacies, or fome Fidu-
ciary Bequelts, quadam legata vel fideicom-
miffa, they wouldneverthelefs{ubfift, and
muft be paid, dari illis quibus fuerint dere-
litta. From whencethefe Commentators
infer, that a general Fiduciary Bequeft
being more favourable than a particular
one, this Word of Fiduciary Bequeft in

.this Novel ought to comprehend the u-

niverfal Fiduciary Bequeft of the whole
Itheritance ; as if this Teftator difin-
heriting his Son, ‘had charged him, in
cafe his Teftament fhould be annulled,
to reftore the Succeffion to the Perfon
inftituted Heir or‘Executor therein :
And that therefore if this Son procures
the Teéftament to be annulled, he fhall
be bound to reftore the Inheritance to the
faid Heir or Executor, retaining onlyhis

Legitime, or Child’s Part, out of it.

. We fee in thefe Queftions, and in the
Decifions of them by the faid Doéors,
the Ufe and the Confequences of thefe
Niceties; and that in the fecond of
thefe Queftions their Interpretation goes
on one fide to an extreme Hardfhip a-
gainft.a Son that is unjuftly difinherited,
and that on the other fide it is contrary
to the very Letter of the faid Novel of
fﬁzﬂir_zian, the natural Meaning of which
is 1n relation to Lfgacies and particular

Fiduciary Bequefts, which are of thd
fame Nature with Legacies; but hasno -
relation to an univerfal Fiduciary Be-
quelt of the whole Inheritance, which
he could not mean in that Place.

As to the other fort of Dithiculties,
where the Point in queftionis, whether
the Expreffion of the Teftator ought to
have the effe@ of a Codicillary Claufe,
or whether it ought to have no fuch Ef-
fle&; as we have feen that fome of the
Laws which have been remarked on this
Subje&, have given the Effe& of Codi-
cillary Claufes to Expreflions which
fhewed a ftrong Defire in the Teftator
that his Teftament fhould be executed,
and that other Laws have even confirm-
ed Legacies, in confideration of the Per-
fons of the Legataries, which might ren~
der the Bequefts of the Teftator favoura=~
ble : Thefe Examples have been the caufe
that there remains an indefinite Liberty
of giving the Effe& of Codicillary
Claufes to Difpofitions that have nothin
in them which exprefly carries the Senfe
of thefe Claufes. .

It is eafy to imagine that according
to thefe Principles there ought to hap-
pen many Queftions concerning Wills,
:which may be pretended either to have
Expreflions in them that are equivalent
to Codicillary Claufes, or that they
ought to be excepted from the Rules of
Formalities for particular Reafons. And
if the bare Conje&ure of a ftrong De-~
fire in the Teftator to have his Will
executed, may have the effe& of a Codi-
cillary Claufe, it is eafy to fupply the
Want of it for thisreafon in every Tef-
tament, as the moft able Interpreters
have been of opinion ought to be done,
as has been already remarked. Forit
may be faid with Aflurance, that every
Teftator defires as earneftly as he can,
that his Will thould be executed. And
befides, there would be no Inconve-
nience if the Teftaments, which for
want of fome Formality are null, fhould
have the Effe&@ of Codicils, if they
have the Formalities neceffary thereto.

Neither does it feem to be any ways
inconvenient, if the Forms of Tefta-
ments were the fame in all Places, whe-
ther they be to be made in the Prefence
of one Notary Publick, and two Wit-
nefles, or of two Notaries; which
would make the ufe of Codicillary Clau=
fes to be quite laid afide, as we fee by
Experience in the Cuftoms which re-
quire no other Formalities. For feeing
no more are required than thefe few,
and that they are eflential, none of them

ought to be omitted : And if there
were
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were oply one fingle Witnefs inftead of
two which are neceffary, or only one
Notary inftead of two, without any

" Witnefs ; thefe Nullities would not be

fubftantiated by a Codicillary C!aufe.
So that of all the Law-Suits which
might arife on accouat of Defeds in
point of Form, and of thefe Subtilties

“and various Effe@s of the Codicillary

Claufes, there is fcarcefy one ever heard
of in the Cuftoms, and that thro the bare
Effe& of this Plainnefs and Simplicity in
the Formalities of Difpofitions made in
profpe& of Death, andwithout any man-
aer of Inconveniency attending it.

Some Perfons may imagine, that fee-
ing the Cuftoms do not permit the In-
ftitution of an Heir or Executor ; and
that they knowing no other Heirs be-
fides thofe of Blood, one ought not to
give the Name of Teftament, but only
that of Codicil, ro Difpofitions in pro-
fpe& of Death that may be made in the
Cuftoms; and that therefore the Liber-
ty of difpofing of one’s Goods by a
Teftament, being lefs in the Cuftoms
than in the Provinces which are go-
verned by the written Law, where
Heirs may be made by a Teftament,

- fewer Formalities are there required.

But it may be faid on the contrary, that
there is more Reafon to multiply thefe
Formalities in the Cuftoms, than in the
Places which are governed by the writ..
ten Law, For befides that in general
the Difpofitions which tranfmit the
Goods to others than the Heirs of
Blood, are odious in the Cuftoms, fecing
one may in fome of them difpofe by
Will of all the Acquefts, and of all the
Moveables, the Perfon inftituted Heir
or Executor, who is called unive:fil
Legatee, carries away all the Goods,
if there be only thefe two forts. So
that there would be as much, or rather
more Reafon to require many more For-
malities for Teftaments in the Cuftoms,
than in the Provinces which are govern-
ed by the written Law. And we fee
likewife that fome Cuftoms have invent-
ed another kind of Formality more trou-
blefome in one refpe& than thofe of the
Roman Law, but however more proper
to prevent more effential Defe@s in Tef-
taments than that of the Formalities.
For in order to guard againft Importu-
nities and other evil PraQices on the
Weaknefs of Teftators, who make their
Teftaments in their laft Sicknefles, thofe
Cuftoms declare the Teftaments null
which have not been made before the
Death of the Teftator a certain Time
limited by the faid Cuftoms, as has

Vol 1L
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been obferved in other Placesn. And
this Precaution hath this Effe&, that
whereas thofe who do not make their
Teftaments till they are fick, and in
fear of Death, have not all of them that
Freedom of mind, nor the Firmnefs
that is neceffary to make Difpofitions
that are well concerted, and are
expofed to the Flatteries and Impor-
tunities of Perfons who befiege them,
and who often hinder thofe onm Ad-
mittance to them who might give whole-
fome Advice, but contrary to their In-

tereft ; thofe who make their Tefta- -

ments when they are in full Strength
of Body and Mind, are not expofed to
any one of all thefe Inconveniencies:
And no body can complain, that if he
will make a Teftament, the Law ob-
liges him, for his own proper Intereft,
to take Precautions which are both pru-
dent and eafy.

It is-not therefore the greater or the
lefler Liberty to difpofe of one’s Goods
by Teftament, that diftinguifhes the U-
fage of the Cuftoms from that of the
written Law, in what relates to the
Formalities of Teftaments. And we
know likewife, that in fome Places,
where the Roman Law is obferved with

‘the greateft ExaGnefs, only twe Wit-

nefles are required to a Teftament, and
that by the Canon Law a greater Num-
ber is not neceffary o. But feeing in all
Places it is neceffary that Teftaments, as
well as all other A&s, fhould be made
with fuch Formalities as may make a
Proof of the Verity, and that that Proof
may be made many Ways by feveral forts
of Formalities, it was free for thofe
who made the Laws to make Choice of
the faid Formalities. Therefore in the
Roman Law they had Reafon to require
that great Number of Witnefles, and the
other Formalities which have been men-
tioned, to make Proof of a Teftament
which might be made without any Wri-
ting, and the Remembrance of which
could not confequently be preferi’d but
by the Help of fuch Precautions. Thus,
on the contrary, in all the Provinces of
this Kingdom, it being required that
every Teﬁamcnt thould be in Writing,
this great Number of Witneffes is the
lefs neceflary ; and ‘we do not find any
Inconveniencies in the Places where two
Witnefles {uffice for Teftaments, s well
as for all other A&@s. But altho it fhould
be neceflary that there thquld be feven
Witnefles to a Teftament, yet at leaft
n Seg the Proface so this Second Pars, Numb. 7.
See she vib Article of she fecond Section of this Tie

tley and the Remark shat is there made on it

o C. 10 de seftam. :

F2 we
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we might be without that Diftin&ion of
the ditterent Ways of making Heirs or
Executors, either by a Teftament in
dire@ Words, or by a Codicil in Terms
of aFiduciary Bequeft. Thus it would
be an ealy Matter to remove 2ll thefe
Difficulties by plain and fimple Rules,
which fhould fubftitute in the place of
thefe troublefome and ufelefs Subtilties
the natural Order of an uniform way
of making Difpofitions: Which would
be agreeable even to the Spirit of the
Roman Law, where it is owned that
Plainnefs and Simplicity is‘a Chara&er
that is effential to Lawsp. But if this
Truth is common to all Laws, it is more

- efpecially peculiar to thofe which con-

cern Matters, where the multiplying
of Rules may multiply Inconveniencies.

We have made here all thefe Remarks,
and all thefe Refle&ions on the Codi-
cillary Claufe, and on the different Ways
of making an Heir or Executor by a
Teftament, or by a Codicil, in order
to explain what it is that makes the Dif-
ficulties. in this Matter, and to give a
Reafon why we have inferted in this
Se&ion one only Rule of the Nature

and Ufe of the Codicillary Claufe when
it is exprefled, and why we have omit-.

‘ted to fet down among the Number of
Rules thofe which we meet with in the
Body of the Roman Law, which do not

appear to be {o very natural, and which.

are {o little agreeable to that Plainnefs
and Simplicity that is eflential to Laws,
and which are on the contrary very
proper to multiply Difficulties.

But if any Reader fhould be of opi-
nion that we ought to have inferted
here fuch of the faid Rules of the Ro-
man Law as are received in fome of the
Provinces; we think that this may be
-enough to fatisfy them, that in 2 Matter
that is fa arbitrary, and where the Rules
of it arefo full of Difficulties, we have ex~
plained what is tobe found relating there-
to in the Roman Law, feeing they have
in thefe Remarks what might have been
reduced into Rules, and that this way
of treating a Matter of thiskind, ex-
plaining what are the Principles there-
of, and what the Difficulties, may fuit
with the Ufages of all Places, and not
break in on any of them; but only fhews

~ the great Occafion there is to have Rules

that are more plain and fimple.

p Nobis in legibus magis fimplicitas quam diffi-
cultas placet. §. 7. Inft, de fideicom, haredis. Lex
duodecim tabularum fimplicitatem legibus amicam
amplexa. §. 3. Infl. de legis. agn. fucc. To which
we may add thefe Words of Juftinian in another
Jort of Difficulsies, which did arife from the Sub-
tilty of ‘the Laws relating to a Master of much lefs

Importance than this is. Tales itaque ambiguitates
veterum imo magis quod melius dicendum eft am-
bages, nobis decidentibus in tanta rerum difficultate
fimplicior fententia placuit, & 22. §. 1. C. de furs,
¢ ferv. corr. )

In England, this Codicillary Claufe is not nfed
in Teflaments, neither is there any occafion for it s
For the Law is [o favourable ro-fuppors the laft Wills
and Teflamenss of dying Perfons, that it always

prefumes an earneft Defire in the Teftator to bave -

his Wil to take effof in fome manner or other, if
not as a Teflament, yes as a Codicil, or Teflamen-
tary Schedule, altho fuch his Defire be not exprefly
mentioned in the Will 5 sthas all Wills relating to Per-
fonal Efiates, altho deftitute of the ufual Forma-
lLisies, are adjudged to be good and valid, if, there
be fufficient Proof of the Teflator’s Intention so
bave the fame Rand as bis laf Will and Tefa-
ment. Bust in Devifes of Lands and Tenemenss,
unlefs she Formalities prefcribed by Law be firittly
obferved sherein, the fame are null and void to all
Intents and Purpofes.)

SECT. V.
Of the feveral Caufes which may annul

a Teftament in whole, or in part,
altho it be made in due Form ; and
of the Derogatory Clafes.

4‘ LTHO the Ufe of Derogatory

Claufes is a Matter which comes
within the Order of thofe of this Sec=

tion, and that Mention is made thereof
in the Title of the Se&ion, yet we have
not thought fit to put down among the
Rules of this Section any Rule concern-
ing thefe Claufes; and that it would
be fufficient to mark here their Order,
and to give the Reafons that have ob-
liged us to {peak of them no where elfe
but in this Preamble.

We call thofe Derogatory Claufes,
which Teftators put in their Tefta-
ments, when they fear left they fhould
be obliged afterwards to make other
Difpofitions againft their Will, upon
Confiderations that may oblige them
thereto, and are willing to annul the faid
Difpofitions before-hand, and to make
thofe to fubfift which they had made in
thefirft Teftament. It is with this View
that thofe Teftators, who are defirous
that their firft Teftament fhould not be
revoked by afecond, put into the firft
Teftament a Claufe, by which they or-
dain, that if afterwards they fhould
happen to make another Teftament, it
may have no Effe&, unlefs it contain cer-
tain Words which they exprefs in the
firft, and which they put there for a
Mark, that if they are repeated in the fe-
cond, it fhall fubfift, and that it fhall be
null if it does not contain them. Thefe
Claufes are called Dercgatory, becaufe

- they
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they derogate from the Validity of the
fecond Teltament, if they are not ex-
prefs’d init. And it is no matter what
thefe Words are, nor whether they
have any Seafe, or not, no more than
the Watch-word.

We have thought fit not to infert
among the Rules of this Se&ion any
thing concerning thefe Derogatory
« Claufes; becaufe alcho they are very
much in ufe, yet they are altogether

unknown in the Romar Law ; and thofe

-who firft invented them have built
only upon Confequences drawn from
fome Laws, which have nothing in
them that- exprefly countenances thefe
forts of Claufes; and on the contrary,
the Effe& that is given them is alto-

ether oppofite to the Principles and
ﬁ)ifpoﬁtions of the Roman Law, which
do nort allow that we fhould deprive our
felves of the Liberty of making new
Difpofitions, and of changing or revo-
king the firft whenever we pleafe.

The Authors of the Derogatory Clau-
- fes have gone upon this, that it isfaid
in one Law g, that if a Teftator had
declared in the beginning of his Tefta-
ment, that he does not give to fuch a
one, that which he fhall give him in the
latter part of his Teftament, Quod Titio
infra legavero, id neque do, neque lego;
the Legacy left to fuch a Perfon in the
latter part of this Teftament would be
null by the Efte& of this firft Will. From
whence thefe Do&ors have drawn this
Confequence, That a Teftator may an-
nul a fecond Teftament by fuch a Claufe
as this in a former. They add upon
the {ame Subje& what is faid in ano-
ther Law 4, that if a Teftator had faid
in his Teftament, That if there were
found therein two Legacies to one and the
Jame Perfon, his Wil was, that therefhould

be only one of them due, and that in the -

{fame Teftament he had left two Lega-
cies to one Legatary, there would be
only one of them that fhould fubfift.
And they likewife make ufe of an Ad-
dition of Tribonian’s to another Text c.
It is in the Cafe where the Teftator ha-
ving faid in the beginning of his Tefta-
ment, That if in the Sequel of it he fbould
leave two Legacies. to one and the [ame
Perfon, there fhould be due only ome -of
them, and he had left feveral Legacies to
the fame Legatary, the Law decidé¢s
that they fhould be all due; becaufe
this Teftator could not pur himf{élf un-
der the Neceflity of not being able to

a l12. 6. 3. ff. de legat, 1. -

b1 14. ;‘ cgad'.f gn

€ la2, ff. de legate 3,

Tit. 1. Seét. s,

change his former Difpofition. But by
this Addition it is faid, that this Le-
gatary fhall not have all thofe Legacies,
unlefs the Teftator has ordered it fo by
a fecond Diipofition in exprefs Terms,
which derogates from the former. From
whence thefe Do&ors have drawn this
Confequence, That when the Teftator
anuuls the fecond Teltament by a for-
mer, as by a Derogatory Claufe, this
fecond Difpofition remains null, unlefs
the Teeftator thould declare, that hisWill
and Intention is, that notwithftanding
the Derogatory Claufe his fecond Will
fhould be executed. But fince the Ex-
ception added to this Law is an Addi-
tion of Tribonian’s, eafy to be known
by the Style, it may be faid that this
Law proves rather that the fecond Dif-
pofition revokes the former. And this
is likewife a certain Principle in the
Matter of Teftaments, as fhall be ex-
plained in its proper Place & And be-
fides, this Addition ot Tribonian’s has
no relation to two Teftaments, to have
the Effe& of annulling the fecond by a
Derogatory Claufe in the former; but
it is limited to the making valid the firft
Difpofition of a Teftament which an-
nuls other Difpofitions of the fame Tef-
‘tament, or of a Codicil, which in the
Roman Law makes a part of the Tefta-
ment, and draws from it all its Forcee.
Thus this Law, as well as the others,
which we have juft now remarked, is in
‘the Cafe of one only Teftament which
contains two oppofite Difpofitions, one
of which ought neceffarily to hinder the
Efie& of the other; which hasno pre-
cife relation to the Difpofitions of two
Teftaments made’ at different Times.
So that none of thefe Laws prove that
we may, by the RomanLaw, make a
Difpofition in a former Teftament,
~which fhall annul thofe of a fecond.
And on the contrary, thofe very Laws,
and all the others that may have any re-
lation to this Matter, prove two Truths

‘%uite oppofite to the Ufe of Derogatory

laufes in a former Teftament, to an-
_nul thofe which the Teftator might hap-
pen afterwards to make. One is, that
it is always the laft Will which annuls

_the former, when it iscontrary to them f.
And the other is, that no Man can de-
prive himfelf of the Liberty to difpofe,

and to revoke former Difpofitions g.

d See the firft Article, and the following Articles
of the vth Settion.

¢ l.2, §& 2. L3.8. 2. ff. de jure Codicill,

S Suprema voluntas potior habetwr. 4. 4 .22
I de leg. 3. :

£ Nemo'cnim eam fibi poteft legem dicere, ut 3
priore ei recedere non liceat, 4.4 I
o &
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It is in Conformity to thefe two Prin-
ciples, that it is decided in the fixth
Law, §.2. f.de jure Codicill. That if-a
Teftator, having declared that he de-
fired that no regard might be had to
any Codicil he fhould make, unlefs it
was written and figned with his own
Hand, fhould happen afterwards to
make a Codicil, which he had neither
written nor figned with his Hand, this
Codicil would neverthelefs be confirm-’
ed, becaufe, as it is {aid in that Law,
the laft Wills of Teftators derogate
frcm the former, Qua poftea geruntur pri-
oribus derogamt b. 'Thus it may be faid,
that the Ufe of Derogatory Claufes is
not agreeable to the Spirit of the Roman
Law, nay that it is dire&ly contrary
to it. And it has been fo determined
by one of the Interpreters, who beft
underflood the Law relating to this
Matter.

As forother Reafons befides the Au-
thority of the Laws, we fee on one
hand, that the Ufe of the Derogatory
Claufes confifts in giving to Teftators
the Means of making a {econd Tefta-
ment, which they would have to ferve
for nothing, after that they have made
a former which they are defirous may
be executed; that this fecond Tefta-
ment may ferve to amufe the Perfons in
whofe Favour it has been made, the
Teftator thinking within himfelf at the
fame time, that nothing is more remote
from his Intention than this fecond Tef-
tament, which is already annulled be-
fore-hand in his Mind. We know that

there have been Pagans that would not .

have had the Confcience to make ufe of
an Expedient of this Nature. But even
altho thisExpedient could be of any good
Vle, yetitis not without a great many
Inconyeniencies: For it may happen
that he who has a mind to engagea Tef-
tator tomake a Teftament in his Favour,
may take his Meafures, accordingly be-
fore any other Teftament hasbeen made,
nd may get the Teftator tomake afecret
‘eftament, fealed up, and put into his
‘Cuftody, and in which he may have pro-
cured a Derogatory Claufe to be infert-
ed, of which the Teftator perhaps is
‘not capable to comprehend the Confe-
?uence, or .which he may have forgot;
fo that any fecond Teftament which he
thould make might be of no efle@. And
it might likewife fo fall out, that the
Perfons who fhould engage the Tefta-
torro.make a fecond Teftament, having
already made a former with a Deroga-
tory Claufe in it, might get him to add
. b See the like Decifion, b wis, ff. de legat. 2.

Boox II1.

in the fecond a Claufe which might de-
rogate from the Derogatory Clanfe of
the former, getting the Teftator to de-
clare that he had forgot the Terms of
the faid Claufe, or to make ufe of other
Expreflions which might rendet ineffec-
tual the Precaution of the Derogatory -
Claufe in the former Teftament. l}t'
may likewife {fo happen, that a Tefta-
tor who is defirous, and that for good
Reafons, to change a former Tefta-
ment, may have forgot that he had put
in it a Derogatory Claufe, as if the
Teftament had been made many Years
before, or he had even forgot that
he had made any at all; and thus the
fecond Teftameat he fhonld have a2 mind
to make, would be ufelefs. It might
likewife happen, that a Teftator had
made a former Teftament out of fome
Paffion that had difgufied him with his
Relations, and had moved him to leave
his Eftate to fome Stranger, who had
taken the Precaution to get a Deroga-
tory Claufe put into the Teftament;
and that this Teftator fhould afterwards
repent himfelf of ir, and being defirous
to Jeave his Eftate to his neareft Rela-
tions, Brothers, or others, he fhould
make a fecond Teftament with this In-
tention ; but that he had omitted, either
through Forgetfoinefs or Ignorance, to
make mention of the Derogatory Claufe
of the former Teftament; fo that the
Efte& - of the faid Claufe would be in
this Cafe, to prefer an unjuft and an-
gry Will, to a2 Difpofition that is moft
jult and equitable. Thus, it may be
faid that this Precaution of the Dero-
gatory Claufes is much more inconveni-
eat than it is ufeful, ‘without reckoming
that of the many Law-Suits which the
Invention of thefe Claufes has added to
the great Number of others, which are
already more than the Judges can well
decide, and difturb the Peace and Quiet
of Families.

All thefe Confiderations have induced
us to think, that altho it be true that

‘the Derogatory Claufes are generally

ufed, yet that we might, without tranf-
?refﬁng the Authority of the faid Ufage,
forbear {etting down here any Rule con-
cerning this Matter. And aitho there
were no Inconvenience in the Ufe of
the faid Derogatory Claufes, yet this
Matter has two CharaQers which ex-~
clude it from coming within the Defign
of this Book. One 1s, that it is no part
of the Roman'Law ; and that not only
it isnot a part thereof, but is diredly
contrary to it: And the other is, that
it is no more a part of the Law of Na-

ture.
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ture. And befides, the Remarks which

we have jult now made, contain all the
Principles of this Matter.

The CONTENTS.
2. A firft Teflament is annulled by a fe-

cond.
2. Altho the fecond make no mention of the

f.
3. Prfvided that the fecond be in due Form,
. althv it vemain without Execution.

4. A Teftament which may fubfiff with fewer
Formalities revokes a former.

5. A Teftament in favour of the Heir of
Blood, attefted by frve Witneffes, re-
wokes the former which called a Stranger
to the Succeffion.

6. The Birth of a Child amnuls the Tefta-

ment.

7. Unlefs the faid Child dies before the Tef-
tasor.

8. The Teftament in which the Children are
omitted is null.

9. The unjuft difinkeriting of Children an--

nuls the Teftament. .

x0. The Inflitution is of no effeld, if the
Teftamentary Heir renounces.

21, The Teftament is annulled, if the Tef-
tator dies incapable of making one-

x2. The other Changes, nor the length of
time, do not annul a Teffament.

3+ The Teftament may beeither entirely an-
aulled, or only as to the Inftitution, or
Jome other Claufes.

'14. The fecond Teftament annuls or changes
the firft, according to the Difpofitions it
comeains. ' )

15. The Birth of a Child annuls the whole
Teftament that made no mention of it.

16, The Legacies of undutiful Teftaments

ubfift.

17. "Ir’bﬁxt of kinbeing inflituted, cannot

renounce the Execution of the Tefta- -

ment, that he may Jucceed to the Tefta-
tor as dying intefiate.

18. If be that is inflitutéd Heir or Execn-
tor in theTcftament, renounces by Col-
Jufion with the next of kin, the Tefta-
oment fhall fubfift with refpett to all the
other Difpofitions.

19. If he renounces without this Collufion,

what will be the efk& of this Renun- S

oiation. :
20. The Tucapacity bappened to the Teftator
mhapaﬂ the Djfpofitions of the Tef-

21. The Teftator may annul bis Teftament
by tearing i¢, or razing it.

22, The Blots and Dafbes made by chance,
or againft the will of the Teftator, do
a0t annul the Teftament. ‘

.Tif.l. Sect. 5 : 39

23. The Additions made to explain the Tef-
thment, do not annul it.

24+ We ought to judge of the Rafures and

Additions according to the Circum-
Srances.
25. A Teftament made by Force is null. .
26. The Teflament is null with vefpet to
, If;m who forcibly binders the revoking
of it. .
27. The Difpofitions procured by fome good
Office or Service are not null.

I

Efides the Want of Formalities 1. 4 frft
which may annul a Teftament, .T‘ﬁ’”’"&"a

there are other Caunfes which may have 2;‘:;:, ¢
the fame Effe&. And we may reckon as cond.
the firft of thema fecond Will of the Tef-
tator who makes another, Teftament.
For as every Teftament implies the Dif~
pofal of the whole Eftate, two diffe-
rent Teftaments cannot {ubfift together,
but the fecond annulsthe firft z; asfhall
be explained in the following Articles.

a Pofteriori teftamento quod jure perfecum eft,
fuperius rumpitur. §. 2. infb. guib. mod. seft. infirm.
Teftamentum rumpitur alio teftamento. L 1. ff. de
inj, rups. See the ivth Article of the ift Section of
Codicils, .

1L

Altho the fecond Teftament make no 2. Altho
mention of the firft, yet neverthelefs it :::{:‘::"
revokes it by the bare Effe& of the Will pygnsion of
of the Teftator, who being at liberty she frff.
to change his Difpofitions to the Mo~ )
ment of his Death, declares {ufficiently
by thofe which he makes in his fecond
Teftament, that his Will is, that the
firlt thould remain without effe&® 4. But
if in the fecond Teftament, the Tefta-
tor makes only fome Additions, {ome
Dedu&ions, and fome Alterations in
the former, whether it be in the naming
of the Heir or Executor, or in the Le-

ies ; whatever he confirms of the

ft Teftament {hall have its effe® as

making a part of the fecond.

& Ambulatoria enim eft voluntas defun&ti, uftue
ad vite fopremnm exitum. L 4. ff. de adim. vel
srangfer. legar. Non omnes tabulas praetor fequitur
hac parte editi ; fed fupremas, hog eft, quz novif-
fime ita factx funt, quas nulle fatz funt I, 1.
Ie ﬂ: de bﬂ”. Pﬂ.”; ﬁ‘b “b. See the xiiith and
xivth Articles,

III.

A firft Teftament made in due Form 3° Provi- .

cannot be annulled by a fecond, unlefs f,:f f:'::,:‘

the {ame be likewife in due Form: For ée in due
otherwife this fecond Will having for Form, al-
its Proof only an A& that is null, would # # re-

be null likewife, and would not have fo ibowt
much Ezewtien, .
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* much as the Effe& to revoke the former

Difpofitions which fhould ftill be inbe-
ing ¢. But if the fecond Teftament has

all the neceffary Formalities, it is no -

matter altho it remain without Execu-
* - tion, whether it be that the Heir or Ex-
ecutor, and Legataries, if there are a-
ny, renounce the Right they have by it,
or that they die before the Teftator, or
that they are becomeuncapable, fo that
this Teftament has no efte@. For this
fecond Will being in due form, does ne-
verthelefs annul the former. Thus the
Teftator dies without a Teftament, the
firlt being annulled by the fecond, and
the fecond failing to have its effet d.

¢ Tunc autem prius teftamentum rumpitur, cum
pofterius rite perfeftum eft. I 2. ff. ds injuft. rup,
srr. fact. tefts
d Pofteriore quoque teftamento, quod jure per-
feum eft, fuperius rumpitur. Nec intereft extite-
sit aliquis hares ex eo, an non. Hoc enim folum
{pe@atur, an aliquo cafu exiftere potuerit. Ideo-
que, fi quis aut noluerit bxres effe, aut vivo tefta-
tore, aut poft mortem ejus antequam hzreditatem
adiret, deceflerit, aut conditione fub qua hares infti-
* tuws eft, defecus fit ¢ in his cafibus pater familias
inteftatus moritur. Nam & prius teftamentum non
valet ruptum a pofteriore ; & pofterius zque nullas
habet vires, cum ex eo nemo hxres extiterit. §. 2,
, _inft. quib. mod, tefl. infirm. '

IvV..

4. 4 T~  We muft not reckon in the number of
:’Z"Z; . "Teftaments that would not be fufficient
mﬁﬁmi to revoke a former Teftament, thofe in
“fewer For- Which the Laws difpenfe witha part of
malities, the Formalities, fuch as Military Tef-
x:”;"“ 4 taments, and thofe which are made in
’»  a time of Plague. For if thefe Tef-
.8 .

taments which want fome Formalities,

have thofe which are {ufficient to render

them valid, they revoke the former Tef-

tamentse.

¢ Thane prius teftamentum rumpitur cum pofte-

rius rite perfeGum eft, Nifi forte pofterius jure mi-

litari  fit faGume———Tunc enim & pofteriore non

perfe@to fuperius rumpitur. & 2. ff. de injufi. rups,

! arr, fall. seflam. : /
Altho this Text fpeaks only of the Military Tef-

tament, yet a Teflament made in a time of *Plagwe,

according to the Rule explained in the xvith Article

of the iiid Section, will have the fame Effeét, [ince

it will fubfifl.
. V'
s. ATy _ It muft likewife be remarked on this

tament in Rule, that we ought to except from it the
{ng;:{ f(_lafe where the Teftator having by a
“Blood, as- former Teftament named for his Heir
sefied by or Executor another Perfon than him
frvewiz- who had rightto fucceed to him if he had
::kﬁ:::‘ e died ‘inteftate, had inftituted for his
former Teftamentary Heir or Executor, his
which cal- Heir at Law by the fecond Teftament :
hia

The CIVIL LAW, &: Boox IIL

For in this cafe this fecond Teftament,
altho null, revokes the former, provided
only that it have five Witneffes, and the
Favour of the Heir of Blood makes it
to fubfift f.

_f Tunc prius teflamentum rumpitur, cum pofte-
rius rite pegfeum eft.  Nifi forte pofterfus vel ju-
re milicari fit faGum, vel in eo feriptus eft quiab in-
teffao venire poteft. Tunc enim & pofteriore non-
perfe@o fuperius rumpitur, L 2. ff. de injmft. rupte
rre fdﬁo 'lﬁ‘ﬂh

Si quis teftamento jure perfetto poftea ad aliud ves
nerit teftamentum, non alias quod ante cft
infirmare decernimus quam fi id quod fecundo face-
re teftator inftituit, jure fuerit confummawm: nifi
forte in priori teftamento feriptis his qui ab inteftato
ad teftatoris hareditatem vel fucceflionem venire non
poterant, in fecunda voluntate teftator eos fcribere
inftituit, qui ab inteftato ad ejus hareditatem vo-
canur, Eo enim cafis, licet imperfe®a videatur
fcriprura pofterior, infirmato priore teftamento fe-
cundam ejus voluntatem, non quafi teftamentum,

Stranger
to the Suc-
ceffione

fed quali voluntatem ultimam inteftati valere fanci- .

mus. In qua voluntate quinque teftium juracorum
depofitiones fufficiunt, Quo non fa&to valebit pri-
mum teftamentum, licet in eo feripti videantur ex-
tranei, L 21, 6.3, C. de teft. See in_the Preface
to this fecond Part, num. viii, and the iid Article of
the viith Se&ion of this Title.

VL

ATeftament made with all the Forma-
lities is neverthelefsannulled by the Birth
of 2 Child whom the Teftator had not
inftituted his Heir or Executorg: For
fince the Inheritance isdue tothe Chil-
dren both by Law and by Nature, if
they have not deferved to be difinheri=
ted b, the Child which is born to the
Teftator after the making of his Tefta-
ment, is his Heir. And it is prefum’d
that the reafon why he did not revoke
this Teftament, was becaufe he was
prevented by Death.

g Teftamentum rumpitur agnatione fizi heredis.’
L x. ff. de inj. rupt. irr. fac. teft. L wn. C. de ordis.
judic. See the xvth Article touching Legacies in this
Teftament.' : .

b Ratio naturalis, quafi lex tacita, libe-
ris parentium bzreditarem addicit, velut ad debi-
tam fucceflionem cos vocando. Propter quod & it
jure civili fuorum haredum nomen eis indiGum eft.
Ac ne judicio quidem parentis, nifi ex meritis de
caufis, fummoveri ab ea fucceffione poffunt. L 7.
ff. de bow. damn. See the Preface to this iid Party

num, iii. .

VIL

If in the Cafe of the preceding Arti-
cle, the Child born after the Teftament
fhould happen to die before the Death
of the Teftator its Father, the faid Tef-
tament would have its effe@ : For fince
it is the Death of the Teftator that
gives the Teftament its effe&, and that
at thetime of the faid Death the Caufe

which ought to annul the Teftament hc;f
- this

6. The
Birth of &
Child an-
nuls the

Teffamens,

N

7. Unlefs
the faid

Child dies
befors the

Teflator.
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this Father would not be any more in
being, sothing would hinder its Vali-
dity. And all the Difpofitions thereof
wonld be executed upon this juft Pre-
fumption, that the Teftator not having
revoked them after the Death of the
faid Child, had confirmed them ;.

3 Poftumus prateritus vivo. teftatore natus, de-
ceffic ¢ licet juris fcrupulofirate nimiaque fubtilitate
teftamencum ruptum videatur ¢ attamen fi fignatum
fuerit teRamentum bonorum pofleflionem fecupdum
tabulas accipere hares feriptus poteft, remque obti-
nebit, ut& Hadrianus, & Imperator nofter refcrip-
ferunt. 1dciscoque legatarii 8 fideicommiffarii ha-
bebunt eaquz fibirelicta funt, fecuri. 4 12, . de inj.
rupirr. £ sefls :

VIIIL.

The Teftament of him who. having
which o5, Children, or Parentsif he bas np Chil-
Children dren, makesno mention of them there-
are omir- i, is annulled with refpe& to the In-
sedis null. fitution of the Heir or Executor: For
he ought to have named them his Heirs
or Executors; orif he had a mind to
difinherit them, he ought ta have men-
tioned the Reafons #r which be didit {,
as thal be explained in the Second

Title.

! Teftamentum aut non jure falum dieitur, ubi
folennia juris defuerunt, aut nullius effe momen:i,
cum filius qui fuit in patris poteftate prateriws eft.
d1. [ deinjuft, rups.ircis, fac. 1eff. Nov. 115. c.

. @4, See the following Article, and the xvith

rticle, with the Remark that is there made on i,

This Omiffion of the Father or Mother who make
20 mention of their Children in their Teffamenss,
ds called in the Roman Law Preterition, diffinguift-
#2 from Dilherifon, for in thisthe Children are na-
sed and difbinberised.

IX. .

9. Thewn: If the Teftator who has Children

juf difin- difinherits any of them without juft

bariting of Caufe, his Teftament will be annulled

f,%“,’k as to the Inftitution of the Heir or Ex-

Teflamens. €cutor. And it would be the fame
thing if she Teftator who had no Chil-
dren had difinherited without juft Caufe
his Father, or Mother, or other Afcen-
dantsm, asfhall be fhewn ia the iid Ti-
tle of this Book.

m Si ex caufa de inofficiofi cognoverit judex, &
Ppronuntiaverit contra teftamentum, nec fuerk pro.
vocatum  iplo jure refciffum eft. Rt fuus hares
erit fecundum ?uem judicatum eft. L. 8. §. penulz. £

8. The Tef-
2ament in

ds inoff, sef. L, 30, ff. de liber. ¢ poft hered, inft.
V. ’I:;:ﬂv'. 1‘15.c. 33 and 4. and the :ﬁ:h Acticle of
Xn

:j;,?,;,,, When the Perfon who is inftituted
i of mo" Heir or Executor by a Teftament re-
e, if noynces the [pheritance, the Inftitution
the Tefia- of “the Teftamentary Heir having no
ﬁ:’._’ effed, the next of kin is called in the
nounces, Vo .IL

— [

e v,

Tit 1. Se&. g
Place of him who was named biz the
Teftament #. :

» In irpitym conftituitue tetamentum non adita
bareditate, b 1. ff. de inj,rupe. irr. fadt. tef. Si
nemo fubiit hxreditatem, omnis vis teftamentt folvi-
tur. L 1810 ff. de reg, jyr.

We have not [aid_in she Arricle, that the Tefig-
ment will be nuyld wishout Diffinction as to all the
Difpofitians it may congain, concerning which it will
be ngceffary so fee the xixeh Aricle, with the Re-
mark made on it. ) o

[l:ln England the Ufage is, in the Cafe mentioned
in this Article, when ‘the Execwor repounces the
Execution of the Will, if the Refidue be therein
difpofed of, to grant Adminifiratjon with the Will an- .
nexed to the Refiduary Legatce, preferable to the
next of kin, Swinb, of Teffamenss, Part wi. §. 3.]

XL
If he who had made a Teftament 11. The .
happens afterwards to fall into 2 State Tefamens
that renders him incapable of having
Heirs or Executors ; as if he happens Tefator
to lofe his Right of Naturalization, or dies inca-

is condemned to fome Pynifbment that peble of
making
= ne,

4t

led, if the

carries with it 3 Civil Death, as has ;
been explained inits Place, and that he
remains in that Condition till his Death,
the Teftament which he had made be-
fore will be annulled. For fince every
Teftament hath its effe@ only at the
moment of the Death of the Teftator,
he who at the time of his Death cannot
leave his Goods to Heirs or Executors,
cannot by confequence leave any ufe of
a Teftament from which no body can
reap any Profit o. .

o Imricum fit teftamentum quories ipfi tefiatori 3-
liquid contigit : puta, fi civitatem amittat, 4 6, §,
Se ff- de inj. rupt, irr. f. seft. :

Sed & fi quis fuerit capite damnatus, vel ad
beftias, vel ad gladium, vel alia pacna, qua vitam
adimit, teftamentum ejus irritum fiet. 4, /. S. 6.
See the xvith Article of the iid Seion of this Title,
the Texts which are there cited, and the Remarks
made thereon, and the xxth Article of this Se&ion,

This Article is so be undsrfbood only of the Cafe
mentioned in it, where the Teflator is ar the gime .
of bis Death incapable of baving Heirs or Executors; .
Jor if he was only incapable of making a Will, as if
after having made his Teflament he had profeffed biss-
Jelf a Monk, or was fallen into a State of Madusfs,
“or under fome other Infirmisy whick render’d him
incapable of making a Teflament, yes bis Teflamens
wosld neverthelefs bave iis e eE;, becaufe be would
%ot be incapable of having for bis Heirs or Execytors -
thofe whom he had made cheice of when he was cd-

pable of doing is.
XIL. ,

All the other Changes that might hap- ;,, 13,
pen between the time of making the osber
Teftament, and the Death of the Tef~ Changes,
tator, evea thofe which might make us ;"”; ohof
prefume fome Change of hisWill, would ,;, 4,
not anoul it. And altho there have not annut
paft a great number of Yearsin the faid 4 Tefa:
Interval, and that during that long 7"

time the Teftator’s Eftate had been
G much

oo

15 annul- |
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much augmented or diminifhed, that
fome of the Legataries were dead, that
the Perfon whom he had chofento be

his Heir or Executor, becaufe he was’

poor, and had many Children, fhould
happen to be rich, and to have no Chil-
dren, or that there had happened other
Changes of the like Nature 5 his Tef-
tament would neverthelefs be executed,
unlefs that he had revoked it either by
fome contrary Difpofition made in due
form, or in the manner explained in the
21{k Article. For it ought to be pre-
fumed that he had per%evered in the
fame Will, having made no Change in his
Teftament, being able to have done it,
and that his Intention was that this Tef-

~ tament fhould b executed in what man-

ner it could, according to the Condi-
tion that Matters fthould be in at the
time of his Death p.

p Sancimus fi quis legitimo modo condidit tefta-
mentum & poft ejus confe@tionem decennium pro-
fluxerit, fi quidem nulla innovatio, vel contraria
voluntas teftatoris apparuerit, hoc efle firmum.
Quod enim non mutatur, quare fiare prohibetur ?
Quemadmodum enim qui teftamentum facit, & ni-
hil voluit contrarium, inteftatus efficitur ? 4 27, C.
de teflam.

9 We have not fet down in this Arti-
cle the Words that follow in this Text,
that if the Teltator revoke his Tefta-

 ment, either in the Prefence of three

Witneffes, or by an A& ina publick Re-
giftery, this Revocation, together with
the Duration of ten Years after the
Teftament, will make it to be null. Sin
autem teflator tantummodo dixerit, non vo-
luiffe prius ftare teftamentum, wel -aliis
werbis utendo contrariam aperust voluntatem,
& hoc el per tefles idoneos non minus tribus,
wel inter atla manifefbaverit, & decennium
fuerit emenfum; tunc irritum eft tefamen-
tum, tam ex contraria volunmtate, quam ex
curfu temporali. And inftead of this
way of revoking 2 Teftament, we have
put down only in the Article, that the
Teftator may revoke it, either by an
A& made in due form, or inthe manner
explained in the 2 1ft Article, that is, by
tearing, rafing, or defacing it. For it
feems that that which in the Roman Law
made the ufe of thofe other Ways of
revoking a Teftament neceflary, either
by an A& in the Publick Regiftery, or
by a Declaration in prefence of Wit-
nefles, wa$, that Teftaments, as well as
all other A&s, might be made withont
any Writing 2; and that therefore as
Teftaments made 4fter this manner did

a See the xiith Arsicle of the it Seftion of Cove-

nants, l. 9. 1. 10. Cod, de fide infir. L, 21.§. 2. Codr
de ".ﬂlm- lc 26.¢9do -

fubfift in the Memory of the Witneffes,
a contrary A& was ‘neceflary to annul
thofe that were not written. And it
was perhaps for the {ame reafon, in that
TeBaments did fubfift without Writing,
that before Fufinian’s Reign the Laws
which that Emperor abolifhed by the

-Law quoted onthis Article, had regu-

lated that a Teftament thould be null
after ten Years from the Day of its date 6.
Which may have been founded upon
this, that the Memory of a Teltament
which was not written, could not be fo
eafily preferved after fo long a time,
whether becaufe of the Death of all the
Witnefles, or fome of them, or their
Forgetfulnefs. And this Revocation of
Teftaments by the courfe of ten Years,
may have been extended to thofe that
were written, in the fame manner as
they extended the Formalities of Tef-
taments that were not written ; as has
been- remarked in orher Placesc. But
Fuftinian did not: content himfelf with
the bare effe& of the {pace of ten Years,
to revoke even Tqftaments that were
not written ; and he ordained, without
making any diftinGion by this Law,
that to revoke a Teftament there fhould
be neceflary both the Courfe of ten
Years, and likewife a Declaration of
the Teftator in the prefence of three
Witnefles, or an A& in the publick Re-
giftery : From whence it follows, that
without the Circumftance of this time,
an A& before three Witnefles would not
be fufficient, and that’ it would be ne-
ceffary to have an A& more authentick -
to revoke the Teftament; fo that it

would feem that Suftinian looked upon

the Revocation of a Teftament as an

A& of the fame nature with the making -
of a Teftament, becaufe it implies a

Difpofition of the Inheritance : So that

one might conjeGure from this Law,

that torevoke a Teftament within the.ten

Years from its date, the fame number of .
Witneffes fhould be neceflary as in ma-
king a Teftament. And as to the man-
ner of revoking a Teftament by the ef-
fe& of time, asby this Law of Fufinian
the Time alone is not fufficient to an-
nul it, fo it is ftill lefs fufficient with us,
where every Teftament ought to be in
writing.  But altho every Teftament
ought to be in writing, yet a contrary
A& isnot always neceflary to revoke it,
for the Teftator needs only to tear or
cancel his Teftament, f{o that the ufe of
an exprefs Revocation cannot be necef-

b V. 1. 6.Cod. Theodsf. de teflam. ¢ codicill,
. € Seethe Preambie of the iiid and ivth SeFions.

{ary



" TTITTT T, T T T e e —
. T e R ~ Gl
‘ . . - . . N -
N N ) v

Of Teftaments.

fary, except in the Cafe where a Tefta-
tor cannot have the Original Tefta-
ment in his power, either by reafdn of
Abfence, or for other Caufes: And in
this Cafe the Difficulty would remain, to
know, whether it would be neceflary
to havean A& with the {ame number of

Witnefles that are required to a Tef~
.tament, asit feems to follow from this

Law of Fuftinian, who isnot contented
with three Witnefles, except in the
Cafe where the ten Years are elapfed af-
terthe Date of the Teftament. But as

we have feen in the fifth Article, that a2

Teftament with five Witnefles in favour
of the Heir at Law, annuls a former
Teftament in which a Stranger was in-
ftituted Heir or Executor;. and that he
who has a mind to revoke his Tefta-
ment without making another, cannot
but know, that if he die without a Tef-
tament he leaves his Eftate to his next
of Kin; fo therefore five Witneffes
ought to fuffice to make the Revoca-
tion of his Teftament valid. And this
Revocation ought to have the fame Ef-
feQ, asif he inftituted his Heir at Law
by a fecond Teftament. For one may
fay of him who revokes his Teftament
without making another, that he infti-
tutes for his Heir or Executor him who
ought to fucceed to him if he died
inteftate, not by an Inftitution in ex-
prefs Terms, but which is tacit in the

Expreffion, and exprefs in the Inten-.

tion ; and likewife wigh this Advantage
in favour of the faid Heir at Law, that

he is willing to leave him the Eftate

without any Diminution by Leg:cies,
or other Bequefts.  And if this Revo-
cation were made in a Place where on-
1y two Witnefles are required to a Tef-
tament, the fame Number would be {uf-
ficient ; fince in Teftaments, and other
A@&s, we ought to obferve the Formali-
ties that are ufed in the Places where
they are made ; as has been remarked on
the firft Article of the third Se&ion.
But if there were only two Witnefles
to fuch a2 Revocation, in a Place where
a greater Number of Witnefles is ne-
ceflary to a Teftament, and the Tef-
tator had perfevered in the faid Will
to his Death, altho he had not furvived
ten Years after the making of it, the
Proof which would refult from an A&
of this Nature, joined with the Favour
of the Heir at Law ; would it not be
fufficient to annull the Teftament, as
well as in all other A&s, and even in a
Donation of one’s whole Eftate to take
effe@ in the Life-time of the Donor,
tW{)’ Witgefles are fuficient with a No-
0 L' '] !
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tary, or two Notaries without any
Witnefs? This Queftion might be rank-
ed in the Number of thofe which de-
mand Rules for deciding them. And .
without deciding it, it feems reafona-
ble to believe, that fince Fuffinian re-
quired only three Witnefles with the
Space of ten Years, and judged in this
Cafe the Revocation ef the Teftament
juft and favourable, altho without the
Formality required in a Teftament, an -
A& made before two Publick Notaries,
or one Notary and two Witnefles, fet-
ting forth in an authentick Manner the
Will of the Teftator to revoke his Tef~
tament, might have this Effe&; efpe-
cially fince it would feem that fewer
Formalities are neceflfary to leave the
Inheritance in the natural Order to the
Heir at Law, than what the Law re-
3uires to deprive him of it, and that it
oes not feem neceffary that he who,
after having made a Teftament, chan-
ges his Mind, and is willing to die in-
teftate, fhould make a fecond Tefta-

.ment in the fame Form and Manner.

[ 4s to Rewocation of Wills in England, it #s
particularly directed by ACE of Parliament, that no
Will in Writing concerning any Goods or Chastels,
or Perfanal ERate, [ball be repealed, nor any
Claufe, Devife, or Bequsfi thercin be altered or
changed by any Words, or Wilk by Word of Mouth
only, except the [ame be in the Life of the Tefta-
tor commisted to Writing, and after the Writing
thersof read unto the Teftator, and allowed by
bim, and proved to be fo done by three Witne(fas as
the leaft. Stat, 29 Car. 2. cap. 3. §. 22.] '

. © XL

Among the differgnt Caufes which 13, T4
annul the Wills of Teeftators, and which Tefamens
have been explained in the foregoing ™4y be ei-.
Articles, we muft diftinguith berween ;b‘::m"

thofe which deftroy entirely the whole g o only

‘Teftament, fo that there does not {ub- as zo 2he

fift fo much as any one Difpofition in it, ffitu-
neither for the Inftitation of the Heir or % °r 45
Executor, nor for the Legacies; and ::,,f""
thofe which annul only either the Infti- Clasfe.
tution of the Heir or Executor, or fome -

other Difpofition, without touching the

reft; which depends on the Rules that

follow q. a o

q See the following Rwles,

XIV. e

In the Cale of a fegond Te y
the firft is either entirely annullel in all /<4 T
its Parts, or only in that twhich the fe- ,‘.‘,7,'::“'
cond may have changed in it, as has changes
been faid in the fecond Article. Thus ‘b'ﬁx'f;
the Effe@ of the Will of whe Teftator 4ccording

ent, 14. The

in his firft Teftament, depends on the ;;f::’,:,f’ f’;
Ga containse
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FEfle& which his Will explained in the
fecond Teftament ought to haver. And
by the fecond Teftament we are always
to underftand that which is the laft,
how many foever the former Teftaments
ares.

. r This is a Confequence of the firft and fecond
Articles,

. s Hoc eft (eas tabuhas) que noviffime ita fale
“funt : poft quas nulle fadkz funt. L 1. §. 1. ff. de

o bon.ypoff. fec, tab.

XV.

In the Cafe of the Birth of a Child,
which the Teftator did not forefee, and
of which he ha‘cii made no mention :’jn

. the Teltament, #it is entirely annulled,
::‘;:el;:nf and nothing of it fubfifts, evenaltho the
that made Teftator had inftituted by the {aid Tef-
mo men-  tament his other Children, which he
Hon of #: had at that times. For it may be faid,

with refpe& to the Difpofitions of that
Teftament, that if the Teftator had
forefeen the Birth of this Child, he
would have burdened the Succeffion
with fewer Legacies, or perhaps would
. have left none at all. And it might like-
wife happen, that if this Teftament ought
to fubfift, this Child would be reduced
to its Legitime or Child’s Part, con-
trary to the Intention of the Teftator:
So that we onght to prefume of fuch a
Teftament, that the Difpofitions there-
of are contrary to thofe which the Birth
of this Child would have obliged the
Teftator to make, if he hadiforefecen
1t. . ’
# Si pater duos filios haredes inflituerit, & aéna-
tione pofthumi ruptum teflamentum fuerit, quamvis

... bazreditas pro duabus partibus ad cos pertineat, ta-

.. men fideicommifle libertaes praftari non debent,

- . ficut nec legata quidem 3ut fidcicommiffa praftare
coguntur. .47, ff. de fideicom. liberz. I, 24. §. 11.

- 'sod. See the fixth Arricle.
. We Ynay gasher this Confequence from this Texs,
thas even the moft favourabls Legacies wonld be re-
-woked in this Cafe, fince it asmuls the Legacies of

16. The
Birth of a
Child an-
»ul} the

Liberty given to Slaves. . But if there twere in the

- . . faid Teflament a Legacy left to Servants, in liew of

. .. Wages dueto them, it would not be 5/0 much & Lega-
cy.as ap Acknowlsdgment of @ Debe which oughs
20.ba acquitteds ang it would be she fame thing, if
the Tefiator had charzed his Heirs or Executors
with fome Reflitution,  which he was obliged to
make,  For the Caufe which would annul this Tef-
tamenty, would not annul the Preof that it wosld
make of a Truth of this Nature.

_ XVI. ‘

16, The ' -16 2 Reftator, having ChiMren, or, if
Legaiies ‘he is without Children, having Parents,
of l""“”‘“‘ makes no melﬁ'ign of them in his Tef-
'Ze;:ﬂﬁ‘:b tament, or if he difinherits them with-
" out juft Caufe, the Teftament will be
: null only with refpec to the Inftitution
of other Heirs or Executors in the Place

TR e TR ‘rvrwﬁqhuﬂww.v:r;‘.}. - ':vvw;;m
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of his Children or Parents, and all the
other Difpofitions of the faid Tefta-
ment will have their Effe&

® Si vero contigerit in quibufdam talibus tefta-
mentis quzdam legata, vel fideicommiffa, aut liber-
tates, aut tutorum dationes relinqui, vel quzlibet
alia capitula -conceffa legibus nominari, ea omnia
jubemus adimpleri, & dari illis quibus fuerint dere-
lia: & tanquam in hoc non refciffum obtineat tefe
tamentum., Nov. 115. c. 3.

Thus Text relases 10 the Teflaments of Fathersand
Mathers, and other Afcendants y and the [amelphing
is ordained at the End of the ivth Chapter of the
fame Novel, with refpeét to she Teflaments of Chil=
dren who forget or difinberit their Fathers, Mo~
thers, or other Afeendants.

By the antient Law, the Legacies and other Be-
quefts of undmtiful Teflaments were annulled, as
well as rhe Inflisusion of the Heir or Executor. See
the Remark on the fifth Article of the ivth Seftion
of undusiful Teflaments. ¢

XVIL

In the Cafe where the Heir at Law, 27. The
.or next of Kin, is inftituted Heir or next of
Executor by a Teftament, if to avoid Xi» being

- Payment of the Legacies he thould pre- inflisured,

Cannot re-
tend to renounce the Teftamentary pounce sbe

Succeffion,” and keep to his Right of Fxecurion
fucceeding to the Deceafed, as dying o the Tof-
inteftate, he would neverthelefs be “™*»

. . that be
bound to acqait the Legacies, and the ,,,:; fuc-

other Charges regulated by the Tefta- ceed to the
ment x. Teftator as
. N dying in-
* Prator voluntates defuntorum tuetar, & eo- seflase.
rum callidicati occurrit, qui omiffa caufa teftamenti,
ab inteftato hzreditatem partemve ejus poflident, ad
hoc, ut eos circumveniith, quibus quid ex judicio de-
fun@ti deberi potuit, fi non ab inteftato poffidererur
hxreditas : & in eos actionem pollicetur. / r. rh
quis omifl. canfa tefiarm,
Quoaunque enim modo hzreditatem lucri faGu-
rus quis fic legata praeftabit. d.L 6.9, inf, See
the following Article, and the fourth Artidle of the
firft Section,
[The Prattice in England in this Cafe is, thas

'

. when the Executor of a Will declines she Execution

of it, the Legatees are at Liberty to propound it for
the Support of their Legacies, and may have 4d-
miniftration with the Will annexed, For the Law
does not put it into the Power of an Executor, to
make she Telament [ubfift or not [ubfifi, by bis
Acceprance or Nomw-Accepsamce of she Exccution
shareyf,] .

XVIIL

If he that is inftituted Heir or Exe- 8. If be
cutor in a Teftament renounces the Suc- 1,4 ;, s
ceflion on purpofe that it may go to flirmsed
the Heir at Law, or next of Kin, the gﬂ"“:"

L. . . C
Heir at Law will be obliged to pay the i e ;':j:
Legacies, and the other Charges of the ;. ens
Teftament, altho he had -given nothing renounces
to the Perfon named Heir or Executor y Collu-
in the Teftament, to induce him to fio» with
leave the Inheritanceto him, and the ;(,’,-',,"'f;:f
faid Executor had done it out of mere Tefamnes
" Favour fhall fus-
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Aft with Favonr and Conrtefy to the Heir at
refpet 3o La ‘

W y.
all the
other Dif-  y Si quis per fraudem omiferit hzreditatem, w

ad legiimum perveniat, legatorum petitione tene-
bixu:gl. 1. 6 57:. ) 4] qui:gaotmqjl caaf, reftam.

Si quis pocuniam non’ accepit; fimpliciter autem
omifit caufam teflamenti, dum vult prftitum ei qui
fubftirurus eft, vel legitimo, numquid locus non fit
edifto ? Plane indignandum eft circamventam vo-
kintatem defun@i. “Et ideo, fi liquido conftiterit,
in necem legatarioram hoc faGum, quamvis non
pecunia accepta, fed nimia gratia collata : dicendum
erit, locum effe utili a@ioni adverfus eym qui’ pof-
fidet hredicatem. Et refe dicitur, abicumque
quis dum vole praeftitam ei, qui fe repudiance ventu.
ros eft, non repudiaturus nifi prafticum velle: : & ma-
xime fi ob evertenda judicia id fecit, ibi dicendum eft,
adverfus poflefforem competere ationem, 1. 4- eod.

See the eighteenth Article of the firft Section of
Heirs and Executors in general.

\ W bave not pus down in this Article, shat it is
®eceffary shat the Defign of defeasing the Lagasaries
{bould appear clearly, as is [aid in the firff Part of
this laft Text. For befides that in the Sequel thereof
i _is faid, thas this Rule fball take Place chiefly, if
there were any Defign 10 defiroy the Difpofitions of
sbe Teflamens 5 which feems 1o intimate that even

~Withous 1his Defign, the Heir at Law wosuld be
bound for the Legacies; another Confideration arifing
Srom what fhall be remarked on she Sollowing Ar-
ticle, has induced ms not to add shis Refirictuon to
2be Rule explained in this Article,

XIX.

If in the fame Cafe, where another

" Perfon is inftitured Heir or Executor in
by (";;h". the Teftament than the
fon, whar he Thould renounce the Inheritance, not

Pofisions.

19- If he
renounces

- will be she out of any Confideration for the Inte-

Efefzof reflt of the Heir atLaw, but becaufe he

:""‘:a‘.i" did not find his Account in accepting
siom. the Inheritance, this Inftitution would

be of no effe&, as has been faid in the
tenth: Article. Thus, the Inheritance
pafling to the Heir of Blood, the Tef-
tament would remain without effe& in
its moft eflential Part, which is the In-
ftitution of an Heir or Executor z.

g In irrium conftituitur teftamentum non adita
b;redimc. Lioin fi . de injufl. rup. irr. fact.
tefs.

Si nemo hareditatem adierit nihil valet ex jis quz

teftamento feripea funt, L o. ff. de seflam. tup,
Tefamentum per omnia irritum. /, 20, ff. de
bon. poff. contr. tab.
Si jure fa&to teftamento, ceflante hzrede feripto,
alter ab inteftato adiit haredicatem, neque libertates,
neque legata ex teftamento preflari, manifeftunt eft,

k2. in f. C. fi omiff. fit casf: seft,

J We have mentioned in this Article
only the bare Nullity of the Inftitution
of the Teftamentary Heir or Executor,
and not the abfolute Nullity of the
whole Teftament, and of all the other
Difpofitions that it might contain, al-
tho it was the Rule of the Roman Law,
explained in the Texts cited upon this
Article, that all the Difpofitions fhould

rupon the f{ame Principle,

Heir at Law,

Tit. 1. Sedt. s,

remain mull, if he that was inftituted
Executor, or Teftamentary Heir, did
not accept of the Sacceffion, This
Rule was founded upon this, that the
Inftitution of the Heir or Executor was
confidered as the moft effential Part of
the Teftament, and the Foundation of
all the other Difpofitions. Which went
fo far in the antient Romay Law, that
it was neceflary to.begin the. Tefta-
ment by the Inftitution of the Heir or
Executor, and that ‘all the Legacies
which preceded the faid Inftitution
were null, even thofe which gave Li-
berty to Slaves a, altho there were no
other Nullity in the Teftament. It was
that they
mude likewife the Validity of the Le-
gacies to depend on the Executor’s Ac-
ceptance of the Inheritance. So that it
depended altogether on the Executor
to make the Legacies valid by his ac-
cepting the Inheritance, or to anmul
them by renouncing it.

It appears clearly; from thefe Prin~

ciples of the Roman Law, that this
Rule, which annuls the Legacies for

want of a Teftamentary Heir or Exe-

cutor, cannot have place in the Cuftoms
of France, feeing they do not acknow-
ledge any Teftamentary Heir, and that
Teftaments in the faid Cuftoms are, ac-
cording to the Spirit of the Romax Law,
nothing elfe but Codicils. - And as for
the Provinces which are governed by the
written Law, the Cafe is {o rare, fince
the Invention of the Benefit of an In~

ventary, for Legacies to be loft by the .

Teftamentary Heir’s renouncing the In-
heritance, that it has never perhaps
once happened. For what perfon is
there who is inftituted by a Teftament,
who having Hopes to reap fome¢ Ad-

. vantage from the Succeffion, and being

atliberty to accept it with the Bene-
fit of an Invencary, will readily re-
nounce it? And it he refufes it only
becaufe it is really burdenfome, the Le-
gataries lofe nothing thereby; feeing
Legacies are paid only after the Debts, -

It is true, that in the antient Roman
Law, it might very well happen, thata
Teftamentary Heir might renounce an
Inheritance which would have proved
advantageous. For before the Inven-
tion of the Benefit of an Inventary, as
there was no Medium between accept-
ing purely and fimply the Inheritance,
or renouncing it, it might eafily fall out
that a Teftamentary Heir might . re-
nounce a Succeffion, which the apparent

8 V. § 34 infl. de kegus, :
Charges
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Charges might render fufpicious, altho
the Goods of the Succeflion might be
more than the Charges: And it was
in that Time thdt this Law was efta-
blithed. But after the Invention of the
Benefit of an Inventary, it cannot well
be fuppofed that this Cafe thould hap-

" pen, that a Succeffion, in which there

may remain ‘Goods to the Heir or Exe-
cutor, fhould be abandoned. And in
fine, altho it fhould happen that a Tef-
tamentary Heir fhould renounce a Suc-
ceffion, of which the Goeds are {uffici-
ent to clear all the Charges, and to pay
off either the whole Legacies, ora part
of them; it does not feem to be juft,
nor agreeable to our Ufage, that the
Legataries fhould lofe their Legacies
becaufe the Heir or Executor would not
accept of the Inheritance. For as this
Rule of the Roman Law, which annuls
the Legacies when he that is nftituted
Heir or Executor abandons the Succef-
fion, has had for its Foundation only

. thefe Niceties, which we have juft

now explained; fo likewife it may be
confidered as a pure Nicety, and may
be faid to be contrary to the firft and
moft eflential Principle of the Roman
Law it felf in the Matter of Tefta-
ments, which is,  that the Will of the
Teftator oughtto ferve as a Law, as has
been remarked in its proper Place 4 ;

fince this Will is not limited to the In--

ftitution of an Heir or Executor, but
refpeGis likewife the Legacies, and

~ fometimes Legacies that are more fa-
vourable than the Inftitution it felf, and .

which the Teftator will have acquitted
independently of the Will of his Heir or
Executor, and even againft his Will, if
he fhould oppofe it.

It thay be faid further, that it is con-

trary to Equity to make Bequelfts that

are juft and reafonable, to depend on the
whimfical Humour of an Heir or Exe-
cutor; and to make Legataries lofe the
Recompences of their Services and o-
ther good Deeds, on which may de-
pend the Subfiftence of their Families;
and that for no other Reafon, but that

. of abare Nicety, which can be of no

Advantage to any Perfon befides the
Heir at Law, who could not expe& the
Succeffion but with the Condition of
acquitting the Legacies, if he had been
called to it by the Teftament; and who
not being called to fucceed by the Tef-
tament, ought to content himfelf with
taking the Place of him that is inftitu-

b See the feventh Article of the firft Seftion of
,b?t Tisle, and the fifsh Article of the following
Section,

ted by the Teftament, with the Charges
which the Teftator had impofed upom
him. So that we might in this Cafe,
more than in any other, put in pra&ice
the Sentiment of the moft learned Com-
mentators, who will have the Codicil-
lary Claufe to be fupplied in every Tef-
tament, as has been faid in the fourth
Se&ion; which would have this Effe&,
that this Heir at Law would be obliged
to acquit the Legacies, in default of him
that is infticuted Heir or Executor by
the Teftament; and that altho he were
Heir by another Title than the Tefta-
‘ment, yet he ought not to have the Be-
nefit of the Succeffion without acquittin

the Charges of it, according to thefe
Words of one of the Laws concerning
this Matter, Quocunque enim modo hare-
ditatenm lucrifatturus quis fit, legata pre-
flabit. 1. 1. §. 9. in f. . fi quis om. cauf.
teff.  For altho thefe Words do not pre-
cifely relate to the Cafe in queftion,

“yet the Senfe and Meaning of them is

applicable to it. .

Altho all thefe Confiderations feem
fufficient to make the Legacies fubfift,
when the Teftamentary Heir renounces
the Succeflion, yet the Validity of the
Legacies in this Cafe may likewife be
founded on another Principle of Equi-

v

ty; and which is alfo of the Roman .

Law; That in the Cafes where the
Queftion is concerning the Validity of
an A&, in which are contained two
Things that have fome Connexion with
one another ; if one of thetwo cannot
fubfift, yet the A& is neverthelefs valid
for that which may {ubfift without the
other. Thus, for example, when by

one and the {fame A& two Perfons haves

bound themfelves as Sureties for ano-
ther, if one of the faid Perfons could
not bind himfelf, asif it was either 2
Minor, or a Woman, who by the Ro-
man Law could not oblige her felf for

“other Perfons, the A& which would be

null with refpe& to the faid Woman, or
Minor, would fubfift for the other,
who would remain obliged folely for
the whole Debtc. It is only the A&s,
of thich no one Part can fubfift but by
the Validity of the Whole together,
that are annulled in the Whole by the
Nullity of any Part; as, if two Arbi-
trators being named by a Compromife,
one of them either could not, or would
not accept thereof, the Nomination
would be altogether fruitlefs, with re-
{pe& to them both; for one of them
cannot judge without the otherd; fo
¢ 1.48. f§.de fidej. 1. 8. C.ad Senat.Vell,

d l.7. 6 1. ff- de recept.
' : that
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that the Nomination of one alone would
fubfift to no purpofe. But even in the
Cafes which relate to one only Thing,
which can admit of no Divifion, the
Laws fuppofe a Divifion therein, in
order to make the A&s fubfift {o far as
is poffible. For it is the Spirit and
Intention of the Laws,. to give to all
forts of A&s all the Efte& that they can
reafonably have. Thus we fee, even in
the Roman Law, that Fuftinian having
difpenfed with the regiftring of Dona-
tions that fhould be under 2 Sum which

. he had regulated, he ordained that the
Donations exceeding the faid Sum,
which were not regifter’d, and which
for want of being regifter’d ought to
be null, thould fubfift for the Sum that
might be given without being regifter’d.
So that that Donation was partly null,
and partly had its Effe&e. Thus, by our
.Ufage, a Donation of all one’s Goods,
prefent and to come, may be divided
by the Donee, who may reftrain it to
the Goods which the Donor had at
the Time of the Donation, as has been
remarked on the fixth Article of the
thirteenth Se&ion of Heirs and Execu-
tors ini general. .

It is from thefe Principles that the
Rule of the Canon Law has been ta-
“ken, which fays, that that which may
be valid ought not to be annulled be-
caufe of its Connexion with that which
is invalid: Utile non debet per inutile vi-
tiari, C. 37. de reg. Jur. in. 6. Which
is to be underftood of the Cafes where
this Connexion is not fuch that one of
the two things cannot fubfift without
the other. Thus we may fay, that ac-
cording to the fame Principles it is e-
quitable that a Teftament which is
without effe& as to the Inftitution of an
Heir or Executor, fhould neverthelefs
fubfift as to the other Difpofitions, fince
they have no neceflary Connexion with
the faid Inftitution, each of them ha-
ving its Caufe in the Intention of the
Teftator, which makes them indepen-
dant one of another.. For as his Will
is in general with refpe& to them all to-
gether-.that they fhould have their ef-
fea, fo his Will is in Farticular with
refpe& to every onme-of them, that it
fhould be executed, even altho the o-
thers could not have their effe&.

Upon the fame Subje& we may re-
mark a Decifion of the Emperor 4nts-

¢ 1,34, C. dedonas. 1, 36. in f. ¢0d. Nov. 162,
(29 so 2. : . . . X .
 dccording to onr Ufage in France, every Donation

tkat is not enrolled 1s insirely null. See the xvth
Anticle of theift Se&tion of Donations,

Tlto 1 . Se&o 5.

ninus, in 2 Caufe which was arguéd be<
fore him : The Queftion was; to know
whether a Teftator having blotted out
in his T'eftament the Names of his Ex-
ecutors, the Legacies with which his
Executors were charged in the faid Tef-
tament ought to fubfift. The Emperor’s
Advocate, who was of Counfel againft
the Legataries, pretended that the faid
Legacies were efcheated, that isof np
effe& for the Legataries, and that they
did belong to the Exchequer, according
to the Law which was then in being f :
And he quoted the Rule, that for want
of a Teftamentary Heir, all the Difpo-
fitions of the Teftament were null, Noz
poteft ullum teffamentum wvalere quod hare-
dem non habet. But the Emperor, who
knowing this Rule, had faid before of
himfelf that thefe Legacies could not
be valid, having ordered the Parties
and their Advocates to withdraw, that
he might refle& at more leifure upon the
matter, made them be called in again,
and told them that it was juft that the
faid Legacies fhould be confirmed g.
But if itis equitable to make the Lega-
cies fubfift in a Cafe where the Teftator
feemed to annull his Teftament by blot-
ting out the Names of his Executors ;
there ismuchimore reafon to confirt the

Legacies of a Teftament, -in which the

Teftator hasmade no manner of Change
or Alteration, and where nothing has
happened but the unjuft Caprice of the
Teftamentary Heir, who notwithftand-
ing he may, without any Injury to him-
felf, enter Heir with the Benefit of an
Inventary, takes a Courfe which can be
of no ufe but to deftroy the Legacies,
without reaping any Advantage thereby
himfelf. It is true, that in the Cafe of
this Law it was the Caufe of the Ex-
chequer againft the Legataries, and that

this Emperor preferred the Intereft. of
the Legataries to that of the Exchequer ;

but he might have given up the Right of
the Exchequer, without making the Le-
gacies to fubfift, and might have left to

the Heir at Law the whole Inheritance,

Thus the Principle of Equity, which
was the Foundation of the Emperor’s
Decifion, might likewife very jultly de-

cide in favour of the Legataries, in the

Cafe where their Right iscalled in quef~
tion only by the Deed of the Executor,
and not by any Change of Will in the

Teftator ; forin this Cafe, the Condi-

‘tion of ‘the Legataries is more favoura-

ble, than in that where the Teftator by

fv.Laun s 1. & feq. C. de caduc. soll.
g b 3. ff. de bis que in teft. deb.ind. vel inf:r:.h
blot=

47
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blottinigg out the Names: of his Exeen-
tors; did himfelf give a mertal Wound
tohisFeftament.

R isuporraccount of all thefe Confi-
derations, that we have been induced
fo be of opinion, that this Rule of the
RomanEaw, which annulled the Lega-~
cies when the Teftamentary Heir did
not enter to the Inheritanee, is not eon-
fermable to our Praiice ; which might
fikewife be founded on a2 Rule of the:

. Romur Law, which fays, that the Le-

gacies befong to the Legataries from the
moment of the Teftator’s Death, with-
out waiting till the Feftamentary Heir
accepts the Inheritance, and that if he
happens to die before he takes upon him

. the Execation of the Will, they tranf-

mit their Right to their Legaeies to
their Heirs 5. It would feem to be'a
confequence natural enough from this
Principle, that fince the Legatary has
acquired his Right before the Tefta-
mentary Heir accepts of the Succeffion,
that he fhould not lofe it by his Non-
Acceptance of it ; and efpecially in our
Ufage, which prefers always natural
Equity to Niceties. To whichmay be
applied the Words of the fame Law,
which contains this Decifion of the Em-
peror Anmtoninus which we have juft
now explained; In re dubia benigniorem
Interpretationem T/Z'qui mon minus juftius eft,
guam tutius : 'That is to fay, that in

oubtful Cafes the fafelt and beft way
isto follow that which is moft equita-~
ble.

We muft in the laft Place obferve con-

" cerning the Validity of the Legacies in

the Cafes where the Teftamentary Heir
retiounces the Inheritance, that by the
firft Novel of Faflinian, Chap. 1. if any
one of the Heirs dr Executors, being
charged with Legacies, did delay to
atquit them for a whole Year, he was
deptived of his Right to the Inheri-
tance which went to the Heir or Exe-
coror fubftituted in his Place, if there
was any ; ard in default of him to his
Coexerutor,” and in default of Execu-
tors, or Teftamentary Heirs, to the
the Heirs at Law, but ftill with the
Charge of acquitting the Legacies.
And if there was neither Subftitute,
nor Coexecutor, or that they would not
accept the Inheritance, and that the
Perfon whofe Right it was to focceed in
cafe there had been no TeRtament, had
likewife refofed, then the Goods went
to the Legataries. It would feem to be
very conformable to the fame Spirit

b'sce the ift Article of the ixth Section of - Legacies,

whichi moved the Lawgivers to take fucle .
a2 mmultitade of Precautions for havi
the Legacies acquitted, that they fhouls
not be anmufled in the Cafe wliere the
Feftamentary Heir renounces the In~
heritance, no mere than inthe Cafe of
this Novel, where the Heirs wlo- are
called i default of the Executor that
delays to acquit the Legacies do re~
nounce likewife, and where the Law u-
fes all poffible means to prevent the Le-
gacies from perifhing. RS

XX. 3

When the Teftament is annulled by 20.The In=
reafon of a Change in the State of the psciy
Teftator, which has put him under an ‘ﬁ"”:‘f
Incapacity of having Heirs or Execu- saor an.
tors, as has been faid in the xith Ar-nulsall -
ticle, this Teftament will not only be #be Dif-
null as to the Inftitution of the Heir or P'ﬁ";;";_
Executor, the Teftator not being capa- :’;,,;m.'ﬁ
ble of having any ; but likeyife as to all
the other Di%poﬁtions of the Teftament,
even the molt favourable ; for his Inca~
pacity rendersthem all null 2.

4 Irritum fit teftamentum quoties ipfi teftatori a-
liquid contigit, puta, fi civitatem amittat, L, 6. § 5.
£ deinj, rups, orr. falt. seff.  See thexith Article.

XXIL

If the Teftator tears the Original of 2¥ The
his Teftament, or if he rafes or croffes 3‘{’““:'”,
the Subfcriptions, or by any other ;,,-,!_r,.,g,.
Means puts his Teftament into fuch a men: by
condition by Rafures or Dathes, that#arisgor.
it appears that hisIntention was to an~ ™78 #-
nul 1t; it will remain null, altho there
has been no other Teftament made 4.

& Si figna turbata fint ab ipfo tefiatore, non vi-
dewr fignatum. 1, 22. §. 3. ff--qui teflam. fac. poffe

Siquidem teftator linum vel {ignacula inciderit, ut-
{oxe ¢jus voluntate mutata, teftamentum non valere.

30. C. de tefiam, '

XXIIL

If the Teftament had been tore, of g5, T2
blotted only, by fome Chance, or fome Biots ana
Imprudence, orout of Malice, contrary Dafbes
to the Intention of the Teftator, and 77
that the Truth of the (2id Fa& appear'd ;i ,on
to be well proved 3 it wounld neverthe- wil of s4¢
lefs have its effe®, if what remained Teflasor,
entire of the Teﬁag?nt fhodd {ufh- :‘l”“:‘“"-
ciently explain the Difpofitions of the _
Teftator c.P But if thereP;as any Clanfe Tefiamens.

de-

¢ Si quidem teftator linum vel fi a incidesit,
vel ab;:l'ul“erit, utpote ejus voluntagn::tm aefias
mentum non valere, Sin antem ex alia quacamque
ceufa hoc contigerit, durante teftamento, fcriptos

hxredesad hxreditatem vocari & 30, C. detefiam.
redesad Drredriatem Vocar Quec
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defaced in fuch 2 manner, that it were
not poffible to read fo much of it as

‘would beneceflary to make it be under-

ftood, in the Jmpoffibility of knowing

Juftly what the Teftator had writ, or
caufed to be writ therein, would hinder
the Execution of it d.

Quz in teftamento legi poffunt, ea inconfulto de-
‘leta & indufta, nihilominus valent. 4 1. ff. de bis
qui in teftam. del

Quod igiwr incaute fadum eft, pro non fao eft,
fi Jegi pouwit, 4. k. §. 1. :

;g Sed fi legi non poflunt que inconfulto deleta
funt, dicendum eft non deberic 4, l.1. §. 2.

Sed confulto quidem deleta exceprone petentes re-
-pelluntur ; inconfulto vero non repelluntur, five le-

“gi_poffunt, five non poffunt ; quoniam fi totum,

teftamentum non extet, conftat valere omnia quzin
o fcripta funt, d. & 1.6, 3-
If she Notaries or Witneffes knew she Contents
of the Place thas is defaced contrary to the Insen-
. tion of the Teflator, and that the Circumflances
Jossld render favewrable the Proof that their De-
cbaration-might make, it [soms reafonable that in this
Cafs their Teflimony fhould be received : which
would be conformable so this lafi Tex:, where it is
Jaid, thas that which is defaced without any Defign
of the Teflasor, and which cannot be read, ought 30 be
exccuted: For it cannot be executed unlefs is be known :
and unlefs it can be read, it cannot be known but
- by the Declarasion of the Notary and Witneffes who
may know it,  And this Proof wosld have wothing
1 it ¢ontrary to the Ordinances, and our Ufage.

XXII.

2‘{‘2’:‘ If after the Teftament is entirel
madeso  Written and figned, and the Witnef-
explain she fes are withdrawn, the Teftator had a
Tefament mind to make fome change in it, he
& m¢ an-_could not do it but by a new Difpofition
¥ mmade according to form : But if with-
out an Intention to alter any thing ma-
terial inthe Will, he had a2 mind only to
.add fome Words to explain a dark and
equivocal Expreflion ; as if having be-
queathed a Set of Horfes, having more
than one Set; or a Suit of Hangings,
without naming which Suit, he having
-many ; .or having lefta Legacy to a Per-
fon whom he had not defcribed clearly
enough ; be fhould explain, either in
the Margin, or at the Bottom of the
Teftament, what Set of Horfes, or
what Suit of Hangings, he meant to
give, or fhould mark more precifely the
Qualities that may diftinguifh this Le-
gatary ; Additions of this kind, oro-
thers of the like nature, would not an-
nul the Teftament: For they would
make no Alteration in the Will of the
Teftator, and would not contain any
‘ -new Bequeft ; but would explain only
fome ‘Obfeurity in thofe which he had
already made, and which without this
Explication would have raifed after his
Death Diﬁiculties how to judge by In-

Vol. II.

L4

Tit. 1. Sed. .
terpretations, and Refle@ions on the

Circ_um&ances, what had been his In-
‘tention e.

¢ Si quid poft faftum teftamentum mutari placuit,
omnia ex integro facienda fant. Quod vero quis
obfcurius vel nuncupat, vel feribit, an poft folennia
explanare poffit, quzritur, ut puca Stichum legave-
rat, cum plures et, nec declaravit de quo fen-
tiret  Titio legavit, cum multos Titios amicos ha-
beret ; erraverat in nomine, vel prenomine, vel
cogromine, cum in cerpore non erraffer : poreritne
poftea declarare de quo fenferit? & puto poffe.
Nibil enim nunc dat: fed damum fignificat. Sed
-etfi qotm poftea adjecerit legato, vel fua voce, vel
lltgm, vel fummam, vel nomen legatarii, quod non
feriplerat, vel nummonum qualitatem : an rece fe-
cerit ? & puto etiam s}ualum nummorum poffe
poftea addi, Nam etfi adje@a non fuiffet, wique
-placc!e. conjectionem fieri ejus quod dereliquit, vel
ex Vicinis {cripturis, vel ex confuetudine patris fa-
milias, vel regionis. h 21 § 1. fi qui teffam,
fac. poff.

XX1V.

In the Queftions which concern the
Regard we ought to have to Ra-
fures, Dafhes, ~Additions, or other
'Changes which may happen in a Tefta-
ment, and wherein we are to judge of
the Effe@ they ought to have, we muft
diftinguith between what was done at
the time of makinfg the Teftament, and
was approved of in prefence of the
Notary and Witnefles, and what was
done afterwards, after that the Tefta-
ment was perfe@ed. In the firft Cafe,
whatever is approved of in the prefence
of the Notary and Witnefles makes &
partof theTeftament. And in thefecond
Cafe we ought to diftinguifh what has
been done after making the Teftament,
by the Teftator himfelg, whether it were
to explain any thing in the Teftament,
asin the Cafes of the foregoing Article,
or thro Inadvertency, or with a2 Defign
to annul the Teftament by Rafures that

49 -

24. We
ought to

Judge of

Rafures
and Addi-
tiows ac-
cording to
the Cir-
cumpflan-
cese

might have this effe&, or with othex:

Views, from that which is done by o-

ther Per{ons, gither without any defign,

orout of malice, or to forge fomething
intothe Will. And it is by thefe fe~

veral Views, and the foregoing Rules

that we are to judge, according to the
Circumftances, what ought to be the
effe of thefe Changes f.

f De his que interleta five fuprafcripta dicis, non
ad juris folennitatem, fed ad fidei pertinet queftio-
nem, ut apparear, utrum teftatoris voluntace emen-
dationem meruerint, vel ab altero inconfulto ddeta
fint, an ab aliquo falfo hzc fuerint commiffa. /. 12.
C. d‘ “ﬂ‘m. )

- XXV.
Seeing the Teftament ought to con-

| 2. ATefs
tamens

tainonly the Will of the Teftator, which 4, ;
H ) ought ‘null,
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ought to be free ; if it were proved that
a Teftator had been obliged by fome

« Violence, or other unlawful way, to
make a Teftament, or other Difpofitions
in view of Death, not only would they
benull, but the Author of this Attempt
would be punifhed for it as for a Crime, .
accordin;fv, to the Quality and Circum-
ftances of the Fa& g.

g Civili difceptationi crimen adjungitur, fi teftator
non fua fponte teftamentum fecit, fed compulfus ab
eo qui hareseft inftitutus, vel a quolibet alio, quos
noluerit; feripfit heevedes. I, 1. C. fi quis alig. teff.
Prohib, vel coeg. ‘ .

See the xth Article of the iiid Seion of Heirs
and Executors in general.

XXVL

We ought to reckon among the num- a6. Th
ber of Difpofitions that ought to be an- Tefamens
nulled, that whicha Teftator being de- :‘L’:;u §
firous to revoke, had been hinder’d from fP:g o
doing it by Violence, ot fome other bim whs
unlawful way, on the partof thofe who forcibly
were to reap Advantage from the faid binders ke
Difpofitions : For with refpe& to them, :}":‘m‘ '
they by rendering themfelves unwor-
thy of the faid Difpofitions, would ren-

.der them null-according to the Rule that
has been explained in its Place 4.

b See the xth Article of the iiid Settion of Tef-

9 We muft not confound with the un-  #4menés.

lawful Ways fpoken of in this Article,
certain ways which a great many Perfons
make ufe of to engage the Teftator to
make his Will in their favour, fuch as Ser-
vices, good Offices, Carefles, Flatteries,

XXVIL
We muft not count among the un-27. The

lawful Ways which may annul a Tefta- Difpofi-

ment, the Civilities, the good Offices, :':;;P 6';'

Prefents, the Interpofition of Perfons who
cultivate for them the good Will of the
Teftator, and engage him to make fome
Bequeft in their favour : For altho thefe
kinds of ways may be inconfiftent ei-
ther with Decency or good Confcience,
or even contrary to both ; yet the Laws
of Men have not infliGed any Pe-
nalties on thofe who pra&ife them. And
when thefe forts of Impreffions have had
the Succefs to engage the Teitator to
make voluntarily the Difpofitions he
wasihtreated todo, yet they become his
‘Will; and the Motive of the Ways which
have engaged him thereto does not ren-
der them null ; fince it f{uffices that he
has made them voluntarily and freely.
Thus this common Place of all thofe
who complaining of the Difpofitions
of 2 Teftament, fay, that it was put
upon the Teftator againft his Will, is
only an uncertain and froitlefs Argu-

hent, unlefs it be founded upon Cir-
cumftances of fome unlawful Way ; and
if the Teftamentshas not been really
and truly fuggefted in fuch a manner
+ that the Teftator himfelf had not ex-
plained his own Intentions; but that,
fore xample Perfons taking advantage of
the Weaknefs of a fick Man at his laft
Gafp, hadcontrived a Teftament which
they prefented to him, and after having
read it over to him, asked him whether
he wasnot willing to approve all the
Claufes of it, and he had anfwer’d, Yes;
this would be a Suggeftion really and
truly unlawful, and which being proved
would annul Difpofitions ‘made after
this manner. See the 27th Article of this
Seftion ; and the 8th Article of the 11:th
Settion of Teftaments. ~

the Services which one

elation may fome good

render to another, a Friend to his Offceer
Friend, a Wife to her Husband, or 2 Service are
Husband to his Wife, in order to de- **

ferve by that means fome Kindnefs, or
to prevent the making of Difpofitions
to. their prejudice, which might be the
Effe& of fome bad Impreffion made up-

on the Teftator by falfe Reports or o~

ther Caufes, and which they might be

defirous to remove, and to induce the

Teftator to have more favourable
Thoughts of them by thefe kinds of
good Offices . .

i Virum, qui non per vim, nec dolum quo minus
uxor contra eum mutdé voluntate codicillos faceret,
intercefferat, fed (uc fieri adfolet) offenfam xgre
mulieris maritali fermone placaverat, in crimen non
incidiffle, refpondi. Nec ei quod teftamento fuerat
dawm, auferendum. L wlt. ff. fi quis alig. seft. pro-
bhib. vel. coeg.

Judicium uxoris poftremum in fe provocare mari-
tali fermone non ef¥criminofum. L wlr. C.e0d.

Sce the Remark on the xxvth Article.

SECT. VL.

Of the Rules of interpreting Obfeurs-
-~ ties, Ambiguities, and other De-
fects of Expreffion in Teftaments.

HAVING explained the Nature
and Forms of Teftaments, and
the feveral Caufes which may annul
them, it is proper in the next place
to explain the Rules that are neceffary
to giveto Teftaments, that do fubfift,
their juft effe@, by theInterpretation of
the Claufes, which may give occafion to
any Difficulty or Doubt, either -as to
what may concern the Inftitution d?f

e
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the Heir or Executor, orthe other Dif-
pofitions.
" The Difficulties which may demand
fomge Interpretationin Teftaments are of
two forts. One is of thofe which arife
from {fome Obfcurity, from fome Ambi-
guity, or fome other Defe&t of Expref-
fion ; and the other is of thofe which
may proceed from fomething elfe than a
Defect of Expreffion, and which render
it neceflary to find out the Inteation of
the Teftator by fome other ways than
. by the Knowledge of the Senfe of the
Words. The Difficulties of the firlt
kind fhall be the Subje&-matter of this
Se&ion; and thofe of the fecond fhall
be explained in the following Se&ion.
We may apply to thefe two forts of
Difliculties fome of the Rules which
relate to the Interpretation of Cove-
nants, and likewife fome of thofe which
concern the Interpretation of Laws.
And it will be eafly to difcover which of
thofe Rules may be applied here by the
bare reading of the iid Se&ion of Co-
venants, and of the iid Se&ion of the
Rules of Law. .. .
All the Rules explained in this and
the following Se&tion; are to be under-
ftood notonly of Teftaménts, but of all
Difpofitiens made in profpeét of Death,
altho there is mention madé only of
Teltametits.

The CONTENTS,

1. Three forts of Expreffions.

2. Firft fort of Expreffions, thofe that
are clear. o

3. Second fort of Expreffions, thofe that
have no Meaning at all. :

4. {b’ird Jort of Expre(fions, thofe which are
obfcure.

S. The firft Rule of the Inmterpretation of
Teftaments, the Will of the Teftator.

6. The Uncertainty of the Expreffion is ex- .
ertainty of the Expreffion is ex- . veponin toeerprosa L3. infe C. de libs

_ plained by the Intention of the Teftator.

7. A falfe Defcription does no Prejudice to
1; Bequeft that is otherwife fufficiently
clear. - :

8. The Obfcurities and Ambiguities are ex-

" plained by the Circumfiances. v

. 9. Interpretation of a Legacy that bas rela-
tion o two Things, and muft be fixed to
one.

10. A Miftake in the Name of the Thing
bequeathed, does no harm to the Legacy.
11. The Words which are neceffary to make

the Senfe perfett may be [upplied.

12. Example of a Conjeéture for difcover-
ing the uncertain Intention of the Tef-
sator. ce

Vour. IL

¢

“tion to make their Senfe known, fince

Tit. 1. Se&t. 6.

13. Ancther Example of the Intepretation
of a defetive Expreffion.

14. The Legacy of the Houfe takes in the
Garden. which is a part of it.

15. That which is evident from the Terms,
is nct interpreted.

16. The word Children is underflood only of
thofe that are lawfully beg tten.

sl

* 17. The Regard that ought to be had to the

Deftination of the Teftator.

18. Other Examples of the fume Rule.

19. Divers Views for difcovering the Inten=
tion of the Teflator.

I

HERE are three forts of Ex- ;5,,{’;';‘
preflions to be diftinguifhed in gy,
Teltaments: The firft is of thofe that fioss,
are perfeétly clear; the fecond, of thofe
that zre {o obfcure, that it is impoffible
to give them any Meaning; and the
third, is of thofe in which there is fome
Obfcurity, fome Ambiguity, or fome
other Defe& that may render the Senfe
of them uncertain. And each of thefe
kinds of Expreflions hath its proper
Rules, which fhall be explained in this
Se&iona. :

@ See the following Articles,

II.

The Expreffions which are perfe&ly 2. Firff
clear, do not admit of any Interpreta. /7 9 Ex:
e
their Clearnefs makes it evident enough. :m clear:
And if the Difpofition of the Teftator
appears to be clearly and diftin&ly ex-
plained thereby, we ought to keep
to the Senfe that appears by the Ex-
preffion 4. ‘

& Cum in verbis nulla ambigwias eft, non debet
admitti voluntatis quaefiio. ./, 25. §& 1. f. de

leg. 3. .
Cum enim manifeftifimus eft fenfus reftacoris,

verborum interpretatio aufquam tanwum valeat, @t

p aser,
wel exhared. See the fifteenth Article, and the lad

Article.
111,

The Expreffions which cannot have 3. Seeond
any Meaning, are rejeted as if they Jor of Ex.
had rot been written, and do not hin- f;i%‘:’;; :
der the others from having their Ef- p q, 5
fe& c. . Meaning
. ¢ Quz in teftamento fcripta effent, neque intel- o alk
ligerentur quid fignificarent, ea perinde funt ac fi
feripta non effent ¢ reliqua autem per feipfd valent.

1, 2. ff- de bis qRé pro mon fcripe. '

Hi

*
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IV.

4. Third The Expreffions in which there is
fort of  fome Obfcurity, fome Ambiguity, fome

Expref- double Meaning, or other Defe& which
fians, thoft 2y render their Senfe uncertain, ought
objeurs. T be interpreted by the Rules which
follow d.
d See the Articles which follow.
V.
5. The * Since the Laws permit Teftators to
firp Rule difpofe of their Goods by 2 Teftament,

of the In- it follows that the Will of the Teftator

serpreta-  1ofds therein the Place of a Lawe.

:mf:'f Thus, the firft Rule of all Interpreta-

she will of tions' of Teftaments, is, that the Diffi-

the Toffa- culties in them ought to be explained

sore by the faid Will of the Teitator, as far
as it can be known from the whole Te-
nor of the Teftament, and the other
Proofs that may be had of it, and that
it is juft and reafonable, and has no-
thing contrary to Law or good Man-
ners - And it is to this firft Rule, that
all'the others which concern the Inter-
pretation of Teftaments are reduced g;
as will appear throughout. the reft of
this Se@ion, and in the following.

"¢ Sec the firfh and fsventh Ariicles of the firft
Settion.
_f Teftamentum eft voluntatis noftrz jufta fen-
gentia L. 1. ff qui tefl. fac. poff. Quee fala lzdunt
% pietatem, exiftimationem, verecundiam noftram, &
ut generaliter dicam contra bonos mores fiunt, nec
facere nos pofle credendum eft. I, 15. f. de condit.
inflit. .
j; Semper veftigia voluntatis fequimur ceftatorum.
1,5..C. de necef]. [erv. hared. infir.
There is this Difference between Covenants and
Tefiaments, as to the manner of inserpreting them 3
" That in Covenants we muft confider differensly eie
ther the common Will of thofe who treas together,
or the bare Will of ons of the two, without regard
20 the Will of the other, according to the Principles
. avbich have been explained in she fecond Seftion of
Covenants. But in Teflaments, where the Tefia-
sor alons explgins Kis Will, - that Will alone is al-
ways the only Rule. See the Texts cited on the
feventh Article of the firft Section.

VL

6. Ths Un- _If there isin a Teftament any Am-
certaingy  Diguity, or other Defect of Expreffion,
of the Ex. which may have a Meaning different
prefion is from the Will of the Teftator, which is
2"’:;:";: «otherwife well known; we ought to pre-
omsf fer the Intention of the Teftator to that
the Tefla- Other Meaning. Thus, for example, if
tor. . hewhohada mind to inftimite an Heir
or Executor, contents himfelf with na-

- ming him by his Sirname, without add-

ing either his' Quality or other Cir-

w

cumftances, which may diftinguith him
from other Perfons that have the fame
Name ; it §s by the Ties of Friendthip,
or Relation, that the Teftator may have
had with one of the two, ormore, of
the fame Name, that we are to iudFe
which of them he intended to name for

his Heir or Executor. Thus, for ano-

* ther example, if the Teftator had erred

in the Name of his Executor, calling
him Fames inftead of Fobn, and that
there were another Perfon of the fame
Name and Sirname which the Teftator
had made ufe of, but to whom the Qua-
litic?&hich he had confidered in the
Choice of his Executor did not agree’
the fame Circumftances of Frieng;hip,
Kindred, or others, which might ferve
to diftinguith the Perfon whom the Tef-
tator had ‘a mind to' name for his Exe-
cutor, would make him to be preferred
to the Perfon who was named only by
miftake, contrary to the Intention of
the faid Teftator. And it would be
the fame thing in 2 Miftake of the like
Nature, concerning any of the Lega-
taries b. - .

b Si quidem in nomine, cognomine, prenomine,
?_gnomine legat_ar'ii teftator erraverit, cum de per-
ona conftat, nihilominus valet legarum, Idemque
in heredibugfprvatur, & rete. Nomipa enim %g-
nificandorum’-hominum gratia reper::l?:nt: qui fi.
alio quolibet modo intelligantur, nibil intereft. §.29.
inflit. de legat, Error hujufmodi nihil officic veri-
tati, L 4. C.de teflam. Siin perfona legatarii de-

fignandi aliquid erratum fuerit, conftat autem cui
legare voluerit ; perinde valet legatum, ac fi nul-

lus error intervenegit. L 17, §. 1. ff. de condis, &
demonfir.  See the twenty fixth Article of the fes
cond Seétion, .

VIL .

If the Teftator, having fuficiently 5. 4 falfe
explained himfelf, either as to the Per- Deferip-
{on of his Executor, or of a Legatary, ’;,”’.f;“.”"
or as to the Thing bequeathed, had ad- ,,7"5.*
ded, the better to {pecify either the Per- quef thes
fons or the Things, fome Quality, or # orber-
other Mark, which fhould appear to be ®ift fufi-
falfe ; as, if having named the Execu- %™
tor, or Légatary, he had added thefe
Words, Whois Som of fuch anone, or of fuch
aCountry; or that having devifed fome
Land or Tenement deE:ribed by its
Name, or by its Situation, or other-
wife, he had added, That he had boughe
the faid Land or Tenement of fuch a Perjgn;
all thefe Additions, altho they fhould
be found to be falfe, would make no Al-
teration in the Difpofitions, which
otherwife are clear enough. For if the
Perfons or Things are fufficiently de-
fcribed by the firft Expreflion, ths 1;

‘ adde
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added to defcribe them more plainly be-
ing fuperfluous, will only be a Miftake
which ean do no prejudice 7,

i Falfa demonftratio non perimit legatum. L 75.
§. 1. ff. deleg. 1. Placuit falfam demonftrationem
legatario nonobefle: nec in totum falfum videri,
3:04:' veritatis primordio adjuvaretur. 4 76. §.3. f°

g. 2. )

Si in patre vel parria, vel alia {imili affamptione
falfum fcriptum eft, dum de eo qui demontratus fic
conftet, inftitutio valet. 1. 48. §. ult. ff. de hared.
anflis.  Huic proxima eft illa juris regula, falfa de-
monftratione legatum non perimi. Veluti fi quis
T legaverit: Stichum [ervum mesm vernam do,
fego. "Licet enim non verna, fed emptus fit, fi
tamen de fervo conftat, utile ft legatum. Et con-
venienter, fi ita demonftraverit, Stichum [ervum
qwem 4 Seio emi, fitque ab alio emptus, utile eft lega-
tum, {i de fervo conftat. §. 30, infk. de legas. De-
monftratio falfa eft, veludi fi ita fcriprum fir, Sri-
chum quem de Titio emiy fundum Tufculanum qui
mihi d Seio domatus efi. Nam i conftat de quo
homine, de quo fundo fenferit teftator, ad rem non
pertinet, i is quem emiffe fignificaverit donatus ef-
fet: aut quem donatum fibi fignificaverat, emerit,
L 17, . de condis. ¢ demanfir, 1. 10. [f. de aur.
arg.  Sce the fifth Article, and the eleventh Article
of the eighth Section,

n VIIL
8. The0b- If there are in 2 Teftament any Ex-

f“’i‘:‘ preflions which are not determined to
by e & certain Meaning by the natural Signi-
are ex- Hcation of the Words, and that there is

plained by in them fome Obfcurity, fome Ambi-
the Cir-  guity, or other Defe®, which makes it

uncertain what it was the Teftator had -

a mind to exprefs; thefe forts of Ex-
preflions will be interpreted by the
Proofs that may be gathered of his Will
from the different Circumftances that
may ferve to that end, and from dif-
cerning the Effe& of thefe Circumftances
by the Ufe of the Rules that follow /.

1'Cum in teftamento ambigue, aut etiam perpe-
ram fcriptumieft, benigne interpretari, & fecundum
. 1d quod credibile eft cogitatum, credendum eft. 2 24.
f. de reb. dub. -
In ambiguo fermone non utrumque dimus, fed
id dumtixac quod volumus. k3. fi dereb. dub.
See the following Articles,

3 ' IX, - A

o. Imser- ~ Ifthe Teftator had exprefled himfelf in
pretation 2 Legacy in a fuch a manner, that his
o a Lega- Expreffion feems to have relation to two

z,:f;"'"’ Things, one of which alone he had- in
to two  View, and he has not fufficiently deter-
Things, mined which of the two hehad 2mind to
sad muft bequeath, we fhall judge of hisIntention
mf"“ * by the Circumftances which may give

-any light thereto. Thus, for example,
if a Teftator, who had two Pi&ures,
one of a St. Fobn by Raphtel, the other
of aBattle by Rubens, having only thefe

—— - - ™M

Tit. 1. Se. 6.

two Pieces of the faid two Painters,
had bequeathéd his Battle of Raphael,
the Expreffion of the Name of the
Painter would mark the St. Fobn, and
that of the Hiftory of the PiGture would
point out the Battle. Thus, this Ex-
preflion would have fome relation to

- both the PiGures; and it would feem

that.the Legatary might demand a Pic-
ture of Raphael’s. But becaufe the Hif-
tory of the Pi&ure of the Battle would
denote it more fenfibly, than the Name
of Raphael would do that of the St. Fobn,
and that thefe PiGures would be more
diftinguithed by their Subje&s that are

fo difterent, than by the difterent Names

and Merits of the Painters, the Lega-

tary would have the Battle, altho it

were of another Hand than of Ra-
phael m.

m Qui habebat Flaccum fullonem, & Philonicum
piftorem, uxori FMccum piftorem legaverat: qui
corum, & num uterque deberetur? Placuit primo
eum legaium effe quem teftator legare fenfiffer,
Quod fi non appareret, primum infpiciendum effe,
an nomina fervorum dominus nota habuiffet : quod
fi habuiffer, eum deberi, qui nominatus effec: ta-
metfi in artificio erratum eflet.  Sin autem ignorata
nomina fervorum effent, piftorem legatum videri,
perinde ac fi nomen ei adjetum non eflet. L pennise
I+ de reb. dub,

2

9 If we fuppofe, for another exam-
ple, that a Teltator, who had a black
Spanifb Horfe, and a white Barbary
Horfe, had bequeathed his white Spa-
nifh Horfe ; would the Legatary have
the Spanih Horfe, or the Barb? The
Kind would denote the Spanih Horfe,
and the Colour the Barb; which might
be a Foundation for two oppofite In-
terpretations. For if the Telgator was
ignorant of the Difference between a
Barb and a Spanifb Horfe, it might be
prefumed that it were the Barb which
he had bequeathed, having diftinguifh’d
him by the Colour, which he could not
but know. But if we fuppofe that the

- Teftator knew perfely well the Dif-

fegence between a Spanifh Horfe and a
Barb, will not his making mention of
the Spanifh Horfe induce us to think
that he did not err in the Kind, and
that he had really a2 mind to give a
Spanip Horfe. And that thus the Er-
ror being only in the Colour, and not
in the Kind, it would be a Miftake ei-
ther of the Perfon who writ the Tefta-
ment, or of the Teftator himfelf, who
by having added-the Colour, had ren-
der’d his Expreffion uncertain: Or
will it be faid, that the Colour nra-

king a greater Diftintion than the:

Kind,

A\ ]



Kind, the Teftator hath bequeathed the
Barb? Orlaftly, will one chufe rather
to decide the Doubt in favour of the
Executor, and give him his Choice, by
the Rule expldined in the fixth and fol-
Jowing Articles of the feventh Section ;
or in favour of the Legatary, and give
him the Choice, purfuant to the Rule
explained in the tenth and following
Articles of the fame Se&ion? Which
would depend on the Circumftances
which ‘'might make the Prefumption to
be in favour of the Legatary : For if the
Circumftances did not decide it for him,
and if the Queftion were in an equal
Ballance, and really doubtful, it would
be the Heir or Executor that ought to
have the Choice.
10. A Mif-  If he who has a mind to devife fome
takeinthe | and or Tenement errs in the Name,
Nameof whether it be thro Forgetfulnefs, or
Mm,,ﬁ becaufe he had a Defign to change the
gl "
\doeswo ~ Name thereof, or thro fome Miftake,
barm o . and gives to the faid Land or Tenement
the Legacy. ¢he Name of fome other, but fo as that
this Miftake appears otherwife by the
Cigcumitances, and that his Will be fuf-
ficfently known, the Legacy fhall have
its effe& for the Land or Tenement
which he had a mind to give, altho he
has miftaken its true Name z.
» Si quis in fundi vocabulo erraverit & Cornelia-
num pro Semproniano nominavit debebitur Sem-
pronianus. k 4. ff. de legar. 1.

XI.

1. The  If it happens that thro fome Forget-
words  fulnefs or Miftake, whether it be of
which are the Teftator himfelf, if he writes his
necefary  wn Teftament, or of the Perfon whom

20 make it
the senfe  he employs to write it, there are want-

perfet ting in fome Expreflions neceflary
may be  \Words, fo that it cannot have any
f“PPI"d.

Meaning without adding them, and
that by fuch Addition the Senfe is per-
fec; this Omiffion will be fupplied ‘by
fuppofing the Words that 'are wanting
to be there inferted. Thus, for in-
ftance, if a Teftator had faid, 7infki-
tute fuch a owe, without adding the
Word Heir, or Executor, it would be
fupplied. Thus, in a Legacy, where
it fhould be faid only, To fuch aone the
Sum of fo much, it would be reafonable
to fuppofe the Words, I give and be-
queath. Thus, inall forts of imperfe&
Expreffions, where one may judge by
the Expreffion it felf, or by the Sequel
of the Teftament, what are the Words

Th CIVIL LAW, &: BooxIIL

omitted, which would naturally make
up the Senfe which the Teftator had in
his Mind, it would be jult to fupply
them o.

o Si omiffa fideicommiffi verba funt, & cxtera
‘quz leguntur cum his quee fcribi debuerant congru-
ant, refte datum, & minus fcripium exemplo infti-
tutionis legatorumque inte'ligitur : quam fententiam
optimus quoque Imperator nofter Severus fecuzus eft.
L. 67. & 9. ff- de legar. 2.

Verbum wvolo licet defic, tamen quia additum per-
feGum fenfum facit, pro adje@o habendum eft.
l, 10, C. de fideicom. )

Item Divus Pius refcripfic, illa uxor mea efts, in-
ftitutionem valere, licet deeflec hares, L 1. §. ps-
nuls. . de hered. infiit.

Errore fcribentis teftamentum Juris folennitas
mutilari nequaquam poteft : quando minus {criptum,
plus nuncuparum videtur.  Et ideo re@e tefRamento
condito, quamquam defit bares effo, confequens eft,
exiftente herede legata feu fideicommifls, juxia vo-
luntatem teftacoris, oportere dari. 1. 7. C. de seff.
See the following Articles.

XII.

If the Expreffion is defe&ive, riot be- 12, Ei-
caufe of the Omiffion of a Word: that 47 of
is neceffary to be fupplied for making “"C"”;{.::‘
the Senfe perfe&, as in the Cafe of the dfovering
foregoing Article, but becaufe of fome the Uncer-
Uncertainty, or Obfcurity, that could 4in Inses-
not be cleared up by any other Expref- ‘T‘:}; cZ ;’”
fion in the Teftament; and that the Ex- *
planation ghereof fhould depend on the*
Knowledge of the Intention of the Tef-
tator, which he had not fufficiently
made known ; it would be neceffary in
this Cafe to have recourfe to the other
Proofs or Prefumptions which might dif~ -
cover the faid Intention. Thus, for ex-~
ample, if a Teftator had left to ome Per=
fon a yearly Penfion, without explain-
ing the Sum ; as it would be certain on
one fide ghat this Legacy ought to fub-
fift, and uncertain on the other to what
Sum the Teftator had a mind to fix it;
it would be neceffary to regulate this
Penfion in the manner that it might
be reafonable to {uppofe the Teftator
would regulate it himfelf, if he werg
alive. Which would depend on the Cir-
cumftances of the Quality of the Tefta-
tor, and Largenefs of his Eftate; on
the Quality of the Legatary, and Great-~
nefs of his Wants; on the Quality of
the Heirs or Executors, whether they
were Defcendants or Afcendants to the’
Teftator, or collateral Relations, or no-
thing of kinto him; and if they were
Children, in what Number they were.

But if this Teftator was wont to give
every Year tp the faid Legatary fome-
thing for his Maintenance, or Ali-
mony, the Legacy might be regulated

on
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on the fame foot with what the Tef-
tator was worit to give him in his Life-
timep.

p Si cui annuum fuerit reli®um fine adjeétione
fummz, nihil videri huic adfcriptum; Mela ait, Sed
eft verior, fententia quod teftator praftare {olitus
fuerat, id videri relitum: fi minus, ex dignitate

petfonz Ratui oportebit, L 14. ff. de an. logg. See
the xiith Article of the vth Seion of Legacies,

- XIIL

13. Az~  We may add for anmother Example of
thrExam- 3 defective Expreffion which it would
Meof st be peceffary to interpret by the Inten-
zx‘} , tion of the Teftator, a Legacy left in
we thefe Terms; I give and bequeath unto
Exprefion. fuch a one the Sumi of fo much, umtil [be is
married, without mentioning that this
Sum fhould be paid her every Year to
the time of her Marriage : which would
give rife to the Queftion, whether it
would not be only a Legacy of this
Sum to be paid once for all, or whether
it would be an annual Legacy to the
time of the Marriage. And it is this
laft Senfe that thefe Words ought to
have, until fhe is married ; for they ought
‘to have their Meaning and their Efte&;
and they can have no other: fo that
thefe laft Words prove that the Teftator
who has made ufe of this Expreffion had
a mind that this Sum fhould be paid e-
very Year until the Marriage of this
Leoatary g, unlefs there were particular
Circumftances 4in the Cafe, and fuch as
might require* that another Interpreta-

tion fhould be given to the Words.

q Legawum ita eft : Astia, donec nubat, quin-
naginta damnas efto hares meus dare : neque ad-
cripum eft in annos fingulos. Labeo, Trebatius,
prafens legaum deberi purat ¢ fed re@ius dicitur, id
legatum in annos fingulos deberi. 4 17. ff. de
ann. leg.

N

XIV.

14 The If a Teftator who had a2 Houfe
Lgacy of buys a Garden that is adjoining toit,

s Hufe  and afterwards devifes the faid Houfe,
the G:_ without making mention of the Gar-

des. which @€n, it will be judged by the Circum-
isapars ftances whether the Garden ought to be
of it comprehended under the Legacy, or
whether it ought not : For if the Tef-

‘tator had bought this Garden to join it

to another Houfe than that which he

had devifed by his Will, or to build a
fcparate Houfe upon it, or for any o-

ther ufe than that of accommodating the

Houfe devjfed, it might not be com-
;;r"ehended in the Legacy. But if the

eftator had bought this Garden only

for the Conveniency of the faid Houfe,
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and to make it more healthy and more
agreeablé, and that having made a Paf~
fage from the Houfe to the Garden,
he had looked upon it as one of its De-
pendancies; the Legatary would have
the Garden, together with the Houfe r.
For the Teftator would have made of
thefe two diftin& things only one Mef-
fuage contained under the Name of the
Houfe devifed. And it is likewife the
ufual Cuftom to underftand by a Houfe
not barely that which is defigned for
Lodging, but likewife the Courts, the
Stables, the Garden and the other De- -
pendancies and Conveniencies that hap-
pen to be joined to it s.
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r Qui domum poffidebat, hortum vicinum di-
bus comparavit ; ac poftea domum legavit. Si hor-
tum domus caufa comparavit ; aut amniorem do-
mum ac falubriorem poffideret aditumque in eum
per domum habuit, & zdium hortus additamentum
fuit, domus legato continebitur. L 9. §. 5. ff. de
leg. 3. '
gsé the vth Article, and the viiith Article of the
ivth Se@ion of es.

s Ex communi ufu nomina exaudiri debere. /. 7.

§. 2. f- de [upellect, leg.
See the foﬁ:)wing Article,

: XV.

If a Tefator, being ignorant of the 15 Th#
true Ufe of the Words, had left 2 Le- :.vm-;i,,,”
gacy in Terms which he believed did from she
comprehend certain things that he had Terms is -
a mind to bequeath, but which the na- 7% seer:
tural Meaning of the faid Terms would 2%
not comprehend, and that there was
nothing in the Sequel of his Teftament
that difcovered this Intention, but that .
the Legatary pretended only to sprove
that the Teftator underftood the faid
Words in the Senfe that he had a mind
to give to his Legacy, fuch a Proof
would not be received for giving to the
Exprefion of a Teftament another
Meaning than that which the Words
bear being taken in the Senfe they would
have in the common Acceptation of ’em.

Thus, for inftance, if a Teftator de- -
figning to give all his Moveables to a
Legatary, had made ufe of the Word
Utenfils, thinking that the faid Word
comprehended them all ; this Legacy
would be reftrain’d tothe Moveablesthat
are commonly comprehended under this
Name. For altho it is true that the In-
tention ought to be preferred to the Ex-
preffion;; yet that is only when the Se-
?uel cftheTeftament difcoversclearly the
aid Intention : but not in Cafes where
there is no doubt to be made of the
Meaning of the Expreflion : For in that
cafe the only Prefumption that cap be
admitted, is, that the Teftator ha§"{;a:id
what



what he had .a mind to fay, and that he
had no mind to fay what he has not
faid ¢,

¢ Non aliter a fignificatione verborum recedi o-
portet, qtiam com manifeftum eft alind fenfiffe vef-
‘taorem. k 69, ff. ds leg. 3. 4

Quod i quis cum vellet veftem legare, fupellecti-
lem adferipfir, dum putat fupelle@ilis appellatione
veftem contineri. -Pomponins feripfit, veftem non
deberi. Quemadmodum fi quis puter auri appella-
tione eleétrum, vel auricalcum contineri ; vel quod
eft (tultius, veftis appeliatione etiam argentum conti-
neri.  Rerum enim  vocabula immutabilia funt,

~ norhinum murabilia, I 4. ff. de leg. 1.

Servius fatetur fententiam ejus ?ui legaverit afpici
oportete, in quam rationem ea folitus fit referre.
Verum, fi ea de quibus non ambigeretur, quin in
alieno genere effent (ut puta efcarium, argen-
tum, aut pehulas & togas fuppelle@ile quis adfcri-
bere folitus -fir) non idcirco exiftimari oportere
fupelleile legata ; ea quoque contineri. Non e-

|
-
!

nim ex opinionibus fingulorum, fed ex communi
ufa nomina exaudiri de

e L9, §. 2. ff. de [u-
p‘lckg-,

Non videri quemquam_dixiffe cujus non fuo no-
mine ufusfit. Nam etfi prior atque potentior eft
quam vox, mens dicentis; tamen nemo fine voce
dixifle exiftimatur. d. §.in £,

See the iid Article. -

XVL

6. The . It follows from the Rule explained in
wordChil- the preceding Article, that the Expref-
dresss us- fions onght to be taken in the Senfe
:’x’g which common Ufage gives to the
thefa thas Wordsz. Which is not to be always
are law- underftood of the general and indefinite
fully be-  Senfe that all Words may have; but
goinen.  of the Senfe which has relation to the
Subje@-matter of the Expreffion of the
Teftator ; and to the Intention which he

may have had. Thus, for example, the

Word Son indefinitely and in general
comprehends a Baftard and a Son law-

fully begotten ; but if a Teftator who

had Children lawfully begotten, havin(g

\ likewife a Baftard, had made fome Dif-
pofitions in which he had named his
Children, or his Sons without Diftinc-

tion, cither inftituting them his Ex-

ecutors, or leaving ,tgem fome Lega-

cy; or that a Teftator who had no
Children of his own, had named for his
Executors the Children of another Per-

fon, or had given them any Legacy,

thefe Names of Sons, or Children,

which may be applied to Baftards,

would not comprehend them x. For

befides that we ought not to prefume

that this was the Intention of the faid
Teltators, the Names of Sons and Chil-

% Ex communi ufu nomina exaudiri deberi. /. 7.
§. 2. ff- de fupell. leg.

x Filium eum definimus qui ex viro & uxore ejus
nafcicur. L. 6. - de fatw hom.  Jufti liberi, U 5. in
J-ffs de in jus voc,
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dren are not-applied to Baftards in the
indefinite Expreflions, but when they
are certainly comprehended under the
Subje@-matter of the Exprefion. And
this Cafe being excepted, the indefinite
Signification of the Words Sws and
Children do not agree to them, except
when the Words are qualified with the
J}Iddition of Baftards to diftinguith
them.

XVII. o

If in the Exprefion of things be- 1y, mhs .
queathed either to the Heirs or Execu- Regard
tors, or to the Legataries, there were 7648 ong

any Uncertainty as to what ought to be ::f!‘x}-

comprehended under it, and what ought ssesies of

to be excepted from it, it would be ne- she Tufls-
ceflary toregulate the Extent, and to fix tor. ~ ~
the Bounds thereof, according as we
might be able to judge what the Teftator
himfelf comprehended underit, if hisIn-
tention appeared ecither by fome Delfti-
nation that he had made of the things
bequeathed, or by fome other way.
Thus, for example, if a Merchant who
carried on different Commerces in feve-
ral Provinces, and had divers Ware«
houfes for felling his Goods, as at Rouan °
and Bourdeaux, and in other Towns,
had.left in his Teftament to one of his
Heirs or Executors, or to a Legatary,
all the Stock of his Trade at Rouan,
and to another all the Stock of his
Trade at Bowrdeaux, and there fhould
happen to be at Bourdeaux at the time of
his Death, Merchandize which he had
bought for Rozan, where he defigned
to fell them ; the faid Goods would be-
long to him who was to have the
Stock of the Trade at Rouan: Foraltho
the Goods being at Bourdeaux at the
time of the Teftator’s Death, mighe
feem tobe part of the Stock at Bowr-
deaux ; yet the Teftator, by having de-
ftinated them for the Stock of his Trade
at Rouan has made them part of that
Stock, and they would belong to him
who ought to have that Stock. Thus,
in the {fame manner, if there were o-
ther Goods bought at Rouan to be tran{-
ported to Bourdeaux, they would be-
long to him who was to have that
Stock at Bourdeaux. And if the Goods
got being as yet bought, the Money
efigned for buying them were fent,
and were ftill extant, either in Specie
or Bills of Exchange, this Money,
wherever it were, being part of the
Stock of the Trade of that Place where
the Goods were defigned to be fold,
would belong to the Executor or Lega-
tary,
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tary, who. ought to have the fal

Goods y. ,

y Ex fato proponebatur, quidam duos baredes
feripfifle : unum rerum provincialium, alkerum rerom
italicarum : & cuin merces in Italia devehere foleret,
pecuniam mififlein provinciam ad merces comparan-
das, quz comparaux funt, y¢l vivo eo, vel poft mor-
tem, nondum samen in Laliath deve@tz. Quaere-
batur, merces utrum ad eum pertineant qui rerum
italicarum hares fcriptus erat, an vero ad eum qui
provincialiin——— Rerum -gutem italicarum’ vel
provincialium fignificatione, quz res accipiendz fint
videndum eft : & facit quidem totum voluotas de-
fun&i. Nam quid fen?erit fpectandum eft. Ve-
rumamen hoc intelligendum erit, rerum italicarum
fignificatione, -eas contineri, quas perpetuo quis ibj
habuerit, atque -ita difpofuit ut perpewo -babeget,
Coeteroguin, fi tempore in quo tranftulic in alium
locum, non ut ibi haberet, fed ut denuo ad priftinum
locum revocaret, neque augebit quo tranftulit, ne-
que minuet unde tranftulite—e—— Qua res in pro-’
pofito fuggerit, ut italicarum rerum efle credantur
he res; quas in Iralia efle teftator voluit. Proinde
& fi pecuniam mifit in provinciam ad merces com-

- parandas, & necdum comparatz fint ¢ Dico pecu-
niam qua idcirco miffa eft ut per eam merces in i-
taliam advelierentur (in) Italico patrimonio injun-
gendam. Nam & fi dediffet in provincia de pecu-
niis quas in Iralia exercebat, ituras & reditras, di-
cendum eft, hanc E?uoquc Ltalici patrimonii effe ra-
tione,

profe funt eo vivo, five mondum, & five fcit,
five ignoravig;-ad eum hxredem pernnere cui lta-
licx res funt adfcriprz. L 3. d. L. §. 3. in princip,
o inf. & §. penult, ¢ st ff. de bared. inft.

" Si tempore in quo tranftulit in alium locum, non
ut ibi haberet: fed ut denuo ad priftinum locum re-
vocaret, neque augebit quo tranftulit, neque minuet
unde wanftulit. 4, L 35.5.3. f de hared. infiit.
Sec the following Article, . ST
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18. Osper Wemay give for another Example of

Examples the Rule explained in the foregoing
of she ame Article, the Cafe where a Teftator-ha-
Rute. . ying devifed a Louutry-Houfe, with
the Moveables, Horfes and Cattel which

he ufed to keep therey it thould happen

that at the time of the Teftator’s Death

there fhould be a Set of Horfes which

_he commonly ufed in Town, at the

{aid Country-Houfe, whether it was be-

caufe he died fuddenly, or that they had.

been fent thither to be put out to Grafs
for fime time, or for fome other Rea-
* fon; for by this Rulehefe Horfes would
not be comprehended in the faid Lega-
cy, which ought to be underftood only
of the Cattle and other things deftined
to be always inthe {aid Place. And for
the fame Reafon this Legacy would in-
clude the Plough-Horfes defigued for
the Service of the -faid Houfe, which
fhould happen to be elfewhere at the
time of the Teftator’s Death-: For- the
difterent Deftinations of the Teftator
would explain his Intention, and fhew
what fhould be reckoned to belong to
the faid Houfe, and what not z. And
Vor lL

Of Teltaments. -

Igitur’ efficere dici, ut merces quoque iftx -
quz comparaix fuot ut Romam veherentur, five -

- illis pecorjbus fen
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the Chance "which tnthis Cafe, as-in
that of the foregoing Article, tnakes
thgt a thing deftined for one Placé hap-
pens to be in another, does not chatige
its Deftination. Thus, for another Ex~
ample of the fame Rule explained inthe
preceding Article, if a Teftator having
bought by one and' the Yame Contra&,
and for one and the fame Price, two E-
ftates of difterent Wames, but which’
joined to one another," and having' ¢on--
founded the two together in" his poffef-
fion, .by letting them both to farm by-
the fame Leafe, under one of the two*
Names only, or by inferting them- in
the fame manner in his Book or Memo-
randum of his Affairs, makes afterwards’"
a Devife in which he names only one E-
ftate by the fame Name under which he
had confounded the two, declaring that
he devifes it fuch ashe had purchafed it,-
and without making any referve or
mention of ‘the other Eftate ; this De-
vife under thefe Circumftapces will com-"
prehend * both the Eftates, which it
would not do, if there were only the
bare Circumftance of the purchafing-
both the one and the other by one and
the fame Contra®; and for one dnd the
fame Pricea. - RS '
'z Si fundus legatus fit cum bis qua ibi-erunt 2
qu ad tempus ibi funt non videntur legata, % 44. ff. '
de legat, 3. o S
Qui Bltum zftivum legavit, & hoc atplius étiam -
eas res legaverit 7.:4 it offe folent, non videturde .
i iffe‘quz hyeme in hibernis, anc .
zfate in xftivis effe folent ;" fed de s Tenfic quz
perpewad ibi fune. L 67. eod. SRR
Nec quod cafi abeffer, minus effetlegstnifi: nee
quod cafu ibi fit, magis efle legatum. 486, in £. ff.
de legas. 3. . T T
a Titio Seiana praedia ficuri - comparata fimt do, *
lego : cum tffent Gabiniana quoque fimul uno pre-
tio- comparata, non fiifficere: folum “argumentum
emptionis refpondi, fed infpiciendum, an literis &
rationibiis appellatione Sejmorum Gabiniara quoque
continentur, S wriufque: poffeflionis confufl reditus .
titulo Seianorum accepto lati effent. 4'91.'s. 3. £
de legar. 3. e e
We have put down in the Article on the Cafe of

this laft Text, that the two Eftates were’ adjorning
%o one angther ; for if they were fitnated in diffe-
rent Places; one fingle Name could mos ‘agresbbsh to
the ene and the other, and their Separation “uould -
make two different Efiates which could not be- come
prehbended under one proper ;?Me.’ oA

oo LCXIX UL

It follows from the Rules explzined 19- Divers
in the foregoing Articles, that inall the d:j'.":‘ﬁ"
Cafes where the Queftion is -how :Q'in-';,,;:,,,'l,,.
terpret the Expreffions of a Teltator, it sension of
is by the Proofs or Prefumptions, which b Tefa-
may difcover his Intention; -.that. we "
are to judge of them; and-this de-.
pends ‘on the different Circamftadces .
that may have any relation to the Diffi- -~

: _ I culty




I bafides vheWays axplaived im shis Article for’

«

‘would oblj

W

confider the Qu*tic's of the Perfons,
and thofe of the Things, if thofe Qnﬁlu-
lities can be of :any ufe to difcover the
faid Intention. "Thes we diftingnith
the feveral Ufages of the Places, either
for -the Senfe of the Words, or for the
other Difficulties which the faid Ufages
may help to explain, and efpecially the
particular Ufages of the Teftators in
the OEconomy and Management of
their Aflairs; and we take what we can
have from their Memorandums and Jour-
nals of their Affairs, and other fuch like
Gircumftances b But the Regard that

culty that is to be adjufted. Thus we

isufually had to alt thefe Views is of no

ufe, unlefs it be direfted by two other

eneral Views, which ought to be the
fglrﬁ in all Interpretations. Qneis, not
to expofe an Expreffion that is clearin
itfelf toInterpretations contrary to the
natural Senfe ¢; and the other is, not
to prefer to reafonable Prefumptions of
the Intention of the Teftator, a Senfe
altogether og&oﬁtc, under Pretext of
adhering flavifhly to the literal Senfe of
an Expreflion, which the Sequel of the
Teltament, ‘and the Circumftances,
_ us to underftand other-
wife, in order to reconcile it with the
faid Intention d. Thus in general it
depeiids ‘on the Prudence of the Judge,
to examine whether an Expreffion ought
to be taken precifely in the literal Senfe,
or if it is meceflary, or equitable, to -
terpret it : And he ought to be cateful

in ap&lging the proper Rules by which
it istdbe interpretede, s

§ Si numerus nummorum legatus fic, neque ap.
mqnﬂegfm' egati . ante omnia i parista-
ilias confuetudo, deinde regionis in qua verfaus
eft, exquirenda efts fed & mens patrisfamilias &
legatarii dignitas, vel caritas & necefliudo, item
carum, que_pracedime, vel fequunwt fummarum
h’g‘ ap‘rm e 5305&““0#: d‘.”q‘& 1,
impm - efe Pedius, akt, non propriam verbo-
runi fignificationem ferutari : fed impiimis quid tef
taor demonftrare voluerit ¢ deinde in qua prae-
fampdone fyne, qui in ¢ regione commorantur.
1.18.6, 3.inf, £ de m;mc. wel, infir, legas, -
.¢ Gum in yerbis aulla ambigpitas eft, non d
admitei voluntaris quaetlio. L 25, § 1. ff. dé legar, 3.
“Seg the id_and xyth Ariicles. |
d Non enim in caufa teftamentorun ad defini-
tionem utique defc um eft : cum plerumque
abufive loquantur, nec propsii
cabulis feraper wantur. % 69. §. 1. f de lgar. 3.
. ¢ Voluntatis defun@i quazftio in ®ftimatione ju-
didis eff. 1.7: C. de flcitomm.’ ' '

ing. the Insention &f the TeBator, ther¢

;mcﬁudrh;r Teflaspenss, altho revoked, we
‘might expluits by the former Teflaments thar which

" isodfemre awd wnversain in she Teflament which [ub-

s 3, if shie Difficulsy bappens to be mors clearly ex+

pore 2d % 4wy of she otbar Teflagrents, provided thas
his is dons wishoys czalqngﬂlid any part of the

Jeid Poﬁa‘mmx which bas been revoked.

A - 4 .

.

iis nominibus ac vo-.

As t0 the ufe of the Ruls explained in shis Article}
we mufl undsrfland is in the Senfs which refulss
Srom all the Rules thas have been explained in the
JSoregoing Arsicles of this Seitiom, for it has relation
20 them, Seethe Jaft Article of the following SeQion.

~——

SBECT. VIL

Of the Rales for interpreting the o=
fthcr Jorts { Dxﬂi?:ltie’;g befides
thofe of she Expreffions.

Efides the Difficulties that may a-~
rife from the Defe&s of the Ex-
preflions in Teftaments; there are o-
thers which ‘have other Caufes, and
which cannot be prevented by Difpo-
fitions exprefled in the cleareft Terms.
Some of them proceed from the Change
that is made by unforefeen Accidents,
and ‘which oblige us to conje&ure, by
Prefumptions which may be grounded
on the known Intentions of the Tefta-
tor, what he himfelf would have or-
der’d, if he had forefeen thefe Acci-
dents. Others are occafioned by fome
Error the Teftator was under in 2 mat-
ser of Fa& that was unknows to him,
ahd where it appears clearly enough by
his Difpofitions what he would have or-
der’dif the Truth which he was ignorant
of had been known to him. And others
have other Caufes altogether different.
Altho it is very difficult, and even im-
poffible for thofe who begin the Stu-
dy of the Law to comprehend thefe fe-
veral kinds of Difficulties without
fome Examples, yet it is mot proper
to give any here, becaufe each fort of
Dig‘lculty is to be explain’d in its proper
Place in this S8e&ion ; and we fhall there
fet down the Exampes that are neceflary
for underftanding them aright. But we
have been oblig’d to mark in general
theft kinds of Difficulties, and to give
here thisIdea of ’em, inorder tofhew the
Difference which diftinguifhes ’em from
.the Difficulties which have been the Sub-
je&-matter of the foregoing Se&ion.
~ It is neceflary towremember here the
laft Remark which has been made in
the Preamble of the fore§oing Se&ion,
concerning the Rules of fome other
Titles, which may have fome relation
to the Interpretation of Teftaments; -
We fhall not make here, nor in the
SC?:IC[ of this Se&ion, any Divifion or
Diftin&ion of the feveral forts of
Cafes, in which the Interpretations that
fhall be {poken of here are neceflary, in
order to reduce the faid Cafes to cer--
tain kinds. Forbefides that the greateft

.
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Of Teftaments,

part of them are fuch; that it isnot
poflible to comprehend them under pe-
culiar Ideas that have precife Chara&ers
to diftinguith them from all the others,
and that there are even fome of them of
which every one by it felf would de-
mand a proper kind ; this Exa&nefs
would not only be ufelefs, but would
produce, under the Appearance of fome
Order, a real Confufion; and it is

-enough that all thefe Cafes are contain-

ed under the general Idea that the Title
of this Se&@ion gives of them; and that
under this Title the Reader fhall have
the Rules that are neceflary for this
Matter, and the Examples which fhew
the Application of them, and the Ufe
that may be made of them in all the
Cafes that may arife from all forts of
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TH E _firlt Rule for the Interpreta- 1. The
, tion of the Difficulties which are f;/f bﬁ"};‘
the SubjeQ-matter of this Se&ion, as serprera-
well as of thofe which have been ex- sion, is
plained in the preceding Se&ion, is the #he Will
Will of the Teftator. And whether this ;’{:ﬁ‘ T
Will appears by the Difpofitions thera-"
felves, or by clear and certain Confe-
quences that may be drawn from them,
or even by ConjeQures only ; it is al-
ways by the Knowledge that can be
had thereof, that we are to decide the
Matter, by adjufting the Difficulty in
the manner that we judge the Tefta-
tor himfelf would have done it, ac-
cording to the Views and Sentiments
which his Difpofitions fhew him to
have had 4. ‘ '

& Semper vefligia voluntatis fequimur teftatorum,
Ls. C. }:e mu[tglfcr'v. hared. ienq;;it. ;

See the fifth Article of the preceding Seétion.

1. o

If the Difficulty which makes it ne- 2. Ifmrz;ﬁ,
ceffary to interpret the Teltament, de- “;"“”
pends barely ‘on the Confideration that :”;”‘Ef:;:
the Teftator may have had for one of Tefser
the Perfons intergfted in the faid Inter- kad for
pretation, more than for the other ; the k¢ Per-
Queftion will be decided in favour of /"
that Perfon for whom. the Teftator is

judged to have had the greateft Efteem:

Which will depend either on the parti-

cular Proofs that .may be had of it

from his Difpofitions, or on the Rules

which follow &.

b See the Arsicles which follow,

1L

"~ Between two Heirs or Executors, 3. Derpres
whom a Teftator had called to  his *ation in

Succeflion; the one, Who was not of f;“";’ o
his Family, by a former Teltamefity pog 2.
made in due Form; and the other, who gainf s
had Right to fucceed to him if he died stranger;
inteftate, and whom he had inftituted
by a fecond Teftament, in which there’
was wanting fome Formality; the Con-
fideration of the Heir of Blood, or next
of Kin, would tender his Caufe fo fa«
vourable above the other, that, as it’
has been explained in another. Place,.
the Law would ﬁiv‘c him in this Cafe

Ia -the
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the Succeffion ¢, contraty to the Rule
which prefers a former Teftament made
in due Form, to a fecond, in which
fome Formality is wanting: Which we
repeat here only to fhew the Spirit of
the Law, which in doubtful Cafes fa-
vours the Heir of Blood. From whence
it follows, that in the Cafes where it
is neceflary to interpret fome Difpofi-
tion of a Feftator, which concerns
fome Perfon of his Family, and another
no ways related to it, if all other Circum-
ftances were equal, the Tie of Kindred
would decide the Matter, by the Pre-
fumption that the Teftator had had a
greater Confideration for his Relation,
than for a Stranger.

¢ See the fifth Article of the fifth Settion, whers

it §s explained what are the Formalities which are
required in this fecond Tefilament.

Iv.

4 mfi.  If hewho had already made a Tefta-
sution of s ment, hearing “afterwards, by a falfe
f;.ﬁ 'E’“;‘. Re rt, that “the Executgi' WEOm_he
freed % had’ inftituted was dead in a foreign
fecond 1n- Country, made’a fecond Teftament, in
fismsion which he had declared, that not being
made in  able to have for his-Executor the Perfon
due Form- yhom e had mamed by his firft Tefta-
" ment, he named fuch a one; and if
after the Death of the faid Teftator,
the Executor inftituted by the firft Tef-
tantent fhould happen to: appear, he
would be preferr’d to him that had been
. inftituted by the fecond, only becaufe
of this Error. For the Expreffion of
the Mowive which had induced the Tef-
tator to name another Executor, would
be a fufficientReafon to convince us that
he would not have done it, if he had
known the Fruth. Thus, his Expref-
fion fhewing his Error, would have the
 fame Effe& as if -he had inftituted this
fecond Executor upon this Condition,
that he fhould be Executor only in cafe
the firlt were really dead, and that if
"-“the firlt Exetator were alive, he fhould
" fucceed, and exclude the other'd.
' 3 PaBumeins Androfthenes Paumeiam Magnam
- filidn PaGuméii Magni ex afle ‘haredem inflicuerar,
. elque ‘patrém’ ejus {ubfituerat. Paduricio Magno
. occifo, 8 rumore porlato quafi filia -quoque ejus
mortua, mutavit ceftamenium, Noviumque Rufum
hzredem inftituit, hac preefatione: Quia haredes
quos wolsi habere mibi toftinere mon potui,” Novins
Rufiss-hares efio.  Palhimeia Magna fupplicavt im-
peratores noftros, & tione fufcepta licet modus’
inftiiutione contineretar, duia falfus non foler obefle,
tamen ex voluntate teftantis, putavit Imperator ci
fibveniendum. Igitur propunitiavit haereditatemad .
Magnam pertinere, L wlr, ‘ff. de bared. inft.
See, as-to: what.is faid in this Texst, shas Falfus
mogps non folet obefle, ghas which is. [aid in the
swenty firft Article. )

#
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If in this fecond Teftamsent the Teflator bad not
explained the Motive that had induced bim 3o
rame another Executor, the bare Error in which he
was as s0 the Death of this firf} Executor, womld
not bave been a [ufficient Reafon for annulling the
Inflisution of the fecond. For althe he had had no
Thought of the Death of the firft, he mighs have
had other Motives for this Change, whether it had
been thas be had ceafed to have sbe fame Confidera-
tion for bim that he had before, or thas the fecond
Execusor had by his Civilities engaged the Teftater
tomake this fecond Difpofition, er for other Caufes,
See the following Arvicle. .

A%

_If in the Cafe of the foregoing Ar- <. In ke
ticle the fecond Teftament contained Café of the
Legacies, the firft Executor wopld be Preceding

. . - Article,the
bound to acquit them, in the {ame man- 7, ¢
ner asif he had been named Executor the fecond
in this fecond Teftamente. Teffament

zquld fn&:

¢ Sed legata ex pofteriore tefamento eam pre-
ftare debere ﬁnde atqlﬁ fi in pofterioribus takl:ulis fi-
ipfa fuiffec hexres inftiewta. 4. /, uis. in f, ff. de
hared. infi. .

-9 If the Cafe of the preceding Ar-
ticle had happened, and there were
likewife Legacies in the firlt ‘Feftament
different from thofe of the fecond, this
firft Executor, who, asit is {aid in.the
prefent Article, would be obliged to
acquit the Legacies of this fecond Tef-
tament, would not be bound to pay
thofe of the firft: For altho his Infti-
tution, which was the moft eflential
part of the firft Teftament, ought to
fubfift, and-it was burdened with .the
Legacies of the faid firft Teftament;
yet they would be annulled by the
Rule which determinés that the {ecand
Teftament annulﬁ the firft. And. this
Executor might' fikewife fay, that it is
not by theWalidity of this firft Tefta-
ment that his Inftitution, which.it ¢on-
tains, ought to fubfift, but by the Ef-
fe& of the Intention of the Teftator ex-
plained in the fecond; which marked
exprelly, that he. named another Exe-~
cutor befides him for no other Reafon,
but becaufe, beleving him to be dead,
he fuppofed that he could not, fucceed
to him ; which implied the tacit Condi=
tion, explained in the preceding Article,
and ‘the Will of the Teftator, that if
the firlt Executor were alive, he thould
fucceed to him: But that this tacit
Condition, and this Will of the Tefta-
tar, which.had the Effe& to annu| the
Inftitution of the Executor in the fe
cond Teftament, and to confirm that of
the firft, did no wayscencern the Lega-
cies of this firft Teftament which the
fecond did not confirm ; and thatthere-
fore the Revocation of thofe Legacies

. in



-

»

Of Teftaments,

i the firft Teftament, which had been
made by the fecond, ought to {ubfift,
altho the Revocation of the Inftitution
of the Executor of the firft Teftament
did not fubfift.

We fee by this Event a pretty odd
Effe& which deferves our Confideration :
It'is, that the Condition of this fecond
Executor, for whom the Teftator had a
much greater Confideration, than for
the Legataries of the fame Teftament
by which he was inftituted, is much
more difadvantageous than that of the
faid Legataries ; fince they are to have
all that the Teftator had a mind to give.
them, and that he who wasto have had
the whole Bulk of the Eftate will have
nothing at all: f{o that the Intention of
this. Teftator happens to be fruftrated,
in that the Condition of the Legataries
will be better than that of this Exe-

cutor.

We may make here a laft Reflexion

on this Difference between the Condi-
tion of this Executor and that of thefe
Legataries, that it is impoffible for hu-
man Laws to be fo exa&, as to regulate
all the Cafes that may poffibly happen,
in fuch 2 manner, as that by obferving
always thefe Laws, whether according
to the Letter, or accordipg to the Spi-
rit of. them, there fhall arife no In-
convertience from them; and that fuch
Provifion fhall be always made for all
forts of Events, that nothing in any

- one of them- fhall be contrary to that

which Equity may demand; but we
fee frequently thofe forts of Inconve-
niencies which cannot be redreffed :
And there would be no other Remedy
for this Inconvenience befides the Civi-
lity of the firft Executor, who, confi-
dering the Condition of him in whofe
Plage he fucceeds, and the Good-will
that his Benefi&or had towards the faid

Perfon, fhould be- difpofed upon this '

Confideration to give him a Share -of
thie Goods which he takes away from
him. "This is what Equity and Huma-
nity would feem to oblige this firft Exe-

cutor to do, efpeciaity if he ftood lefs’
ds: of the-Succeffion

in need'of the:
than the fecond Executor. We know
by Hiftory, that there have been feve-
ral good moral Heathens, who would
not havt failed to do fo ‘in the prefent
Cafe ; and the Spirit of the divine Law,
the firlt' Principles of. which were un-
known to them, does infpire much more
ftrongly ‘thefe Sentiments into fuch Per-
fons 4s'make it the Rule of their A&ions.
And it’is only b({] the Spirit of thefe
Principles that a full amd perfe& Provi-

e — e ——

" Tit. 1. Sect..

fion is made for every thing, and in
fuch a manper, that whatever Event
happens, there cannot follow from it any
Confequences that may deferve the
Name of Inconveniencies.

VL
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" If the Difficulty, which may depend 6. The
on the Confideration of the Perfons, Executor

happens to be between the Executor and

i5in genea.
ral more

a Legatary, fo that all other Confidera- Savourcd

tions happen to be equal, and that no-

than the

thing deciding either for one ‘or the Legasary.

other, the Doubt is reduced to this fin-
gle Point, to know which of the t‘s?o
ought to be the moft favoured, it will
be the Executor. For befides that the
Teftator has without doubt had a greater
Confideration for him than for the Le~

gatary, he is in the place of a Debtor, -

and the Legatary in place of the Cre-
ditor ; and in_doubtful Cafes the Con-
dition of the.Debtor is always favour-
edf. Butif any Circumftances render
the Condition of the Legatary more
favourable, they will make the Prefe-
rence of the Executor to ceafe; which

cannot be well underftood but by Exam- :
* ples, fuchas thefe that follow. = °

[ See the thirteenth and ﬁﬂmnl) Articles of the
Jecond Settion of Covenants.  See the Articles which
Sollow, T

VIL

If a Teftator, who had tw‘o‘-Lal‘st 7. Firft
or Tenements of the fame Name, but Example
of different Value, had devifed one of % *be Pre-

them, without diftinguithing it from
the other, naming it only by the Name
that was common to both, and without

. marking in any thing which of the two

he had a mind to devife; the Execu-

tor in this Cafe would have the Choice

of them, and might retain the moft
precious to himfelf,.and give that which
is of leaft Value to the Legatary. For
the Queftion would be altogether in-

dependept of all other Confideration

befides that of 'knowing who fhould
have the Choice, whether the Executor,
or theLegatary.” Thus in this precife

Doubt,. which would depend barely .

upon knowing which of the two the
Teftator had the greateft Confideration
for, the Rule explained in-the preceding
Article would decide it in favour of this-

- Executorg- .
g Scio ex faflo tra@imum,’ curd quidam: duos

fundos ejufdem nominis habens, legaffet Aundwm
Cornelianpm : & ‘eflét alter pretii majorfs, aler mi-
noris, & hzres diceret Minorern legatum, legatari-
us majorem,” Vilgo fatebitur utique minosem eum

. : legafle,

erence of
the E xXes
cutor,
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turus fie ? Proculus refpondit, in hoc cafu magis. hz-
redi parcendum eft: ideoque utrumque legatum
nullo modo debetur, fed tantummodo quinquaginta
aurei. L 47. ff. eod. de leg. 2. See the feventcenth
Article of the firft SeGion, -

62
o ffe, .fi majorem non potuerit docere legatarius.
1, 39 6. 6. ff- de legat. 1.
?g dg certbf fundo fenfit teftator, nec appareat de
cogitavit, cle@io haredis eric quem velit dare.
L17. 8 1. e0d. - .
s7rq§ns plures Stichos habens, Stichum legaverit :
fi non appareat de quo Sticho fenfit, quem elegeric
debet praeftare, L 32. §. 1. ¢0d. .
Ste the [evensh Seftion of the Title of Legacies.

VIIL
If a Teflator, having two or more

X.

~ We maft not extend the Rule explain- o, g4
edin the vith, viith, viiith, and ixth Exemple
Articles beyond the Cafes of the faid where she

8. Seeond 1 _ Articles, or other Cafes of the like na- L#garery
Example. ‘Silver Bafons of different Values, had * tyre . For if other Confiderations may ", dj.'umuo

bequeathed one of them, without {pe-
cifying which, the Executor might give
only that of the leaft Value; and by
th#. he will have fatisfied the Legacy.

d it would be the fame thing, if a
Téltacor, having two Horfes of the

- fame Name, as;two Courfers, or called

9. Third
Examplg.

by other proper Names, had bequeath-
ed 2 Horfe, calling him by his Name 5.

b Sed etfi lancem legaverit, nec appareat quam,
2que cle@io eft heredis quam velic dare. 4 37.
§. 1. ff. de legas. 1. ,

'Si quis plures Stichos habens Stichum legaverit &
fi non apparet de quo Sticho fenfit, quem clegerit
debet praftare, L 32. §. 1. eode V. Ld ff. detrit,
vin. vel. ol. leg,  See the feventh Se@ion of the Ti-
tle of Legacies. :

IX.

If it happened that of one and the
fame Teftament there were two -Origi-

‘nals, which the Teftator had made at the

fame time, one to be depofited either
in the hands of a Notary Publick, or
of fome other Peifon, and the other
to be kept by himfelf; or-that there
were two ingroffed Copies of one and
the fame Teftament, the Minute or In-

" ftru&ions of which had been loft: by

Fire, orfome other Accident, and that
in one of the Copies, or inone of the
Originals, the fame Legacy to one and
the fame Perfon was of a lefler Sum,

and of a greater Sum in the other Ori-

ginal or Copy, and that there appeared
no Rafure in the Writing, -nor any Suf-
picion of Alteration or Forgery; the
Legatary could demmand only one_of the
twoSums, and that even the leaft. For
this -Atcident making it impofiible to
know: the Intention of the Teftator,
thereby: to decide; which of the two
Sums the Legatary might demand, and
there being nothing to determine that
theg Legatary ought to have the Choice,
the Exerutor would have it, and would
be bound: only to give the leffer Sum 7.

i Sempronius Proculus nepoti fuo falatem. Binz
tabulz, telamenti, ¢adem tempore exemplarii canfa
fcripe, ut vulgo fieri fblet, ejufdem patris tamilias
Proferebaqtur: in alteris gentum, 1n alteris quinqua-
giara aurei légati fuat Titio, Querris utrum (centum)
& quinquaginta aureos, an sepym dymeaxat habi-

require an Interpretation favourable for.
the Legatary, or fome other Tempera- -
ment between his Intereft and that of the
Executor, the Difpofition of the Tefta-
tor might be interpreted by thefe other
Confiderations according to the Cir-
cumftances. Thus, for Example, if 2
Teftator had bequeathed a Horfe inde-~
finitely and in general, or a Watch, or
a Suit of Hangings, fince in all thefe
things there are Qualities altogether
difterent, good and bad, the Legacies
of this kind being Favours proportio-
ned to the Qualities of the Teftator
and of the Legatary, and to the other
Circumftances which may difcover the
Intention of the Teftator, it would be
contrary to the good Will that the Tef-
tator bore towards the Legatary, to
leave it to the choice of thi¢ Exegutor
to give the worlt of the faid things to
the Legatary ; and it would be likewife
contrary to the good Intention which
the Teftator had for the Executor, to
give the Legatary Power to chufe the
moft precious Individual of .that kind of
things that was bequeathed : Which
makes it neceflary to regulate 2 Legacy
of this kind by a Temperament that
fixes between thefe Extremities, equally
unjufk and oppofite to the Intention of
the Teftator, a Medium which may not
be contrary either to the Intereft of the
Executor, nor to the Confideration
which the Teftator had for the Legata-
ry. Thus, fucha Legacy would be mo-
derated to.a reafonable Choice between
the Extremities of the beft and the
worft, to give to the Legatary either a
Watch, ora Horfe, or a Suit of Hang-
ings, or any other thing among feveral -
of the fame kind, fuch as might be con-~ .

_formable to his Circumftances, to thofe

of the Teftator, to the Goods of the
Succeflion, and to the other Circum-
ftances that might come into confidera~ .
tion for the regulating of the faid Tem-
perament 3 whether it be that there
were many of thefe forts of things in

* the Inheritance, to chufe out of, or that

there being no fuch things among the
e & Goods
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Goods of the Succeflion, the Executor
were abliged to procure them elfe-
where L
I Legato generaliter reitto vehni hominis, Cafus
Caﬂilxﬁg{a«ibit, id efle obfer:_andam, ne optimus vel
pefimus accipiatar.. Quec fententia refcripto impe-
Yatoris noﬁrif‘l?: Divi Severi juvatur, qui refcriple-
runt homine legato, aétorem non pofle eligi. 4 37.
A de legas. I 1. Seeshefollowing Artide. ©
The Ruls explained in shis Arvicle demands Bs-
Pections shas are wos fas down hore, tiwy being re-
Jerved for & more preper Place. See the Preamble
of the viith Se@ion of Legacies, and the irft Arti-
dles of this viith Sectioa..

XI.

21 Second  The Temperament which has been juft
Ezaemple. now explained in the preceding Article,

for regulating thefe forts of indefinite
Legacies, by fome Medium between
the oppofite Interefts of the Executor

~ and Legatary is fo natural and fo rea-

" with the faid

fonable, that it ought to be ufed like-
wife inthe Cafe of a Legacy, where the
Executor is left at liberty to give ont of
feveral Horfes any one he pleafes, or to
give any one thing he thinks fit out of
many of the fame kind, which may be
not only of different Prices, but alfo of
difterent Qualities, good or bad : For
this Liberty would nag extend fo far as
to give the Execut6r power to give the
wobh of them all; but would leaye him
only the Right to keep the beft, and to

give ont of the middle fort one which -

the Legatary could not reafonably re-
€ m. :

m Si_heres generafiter fervim quem ipfe voluetit
dare joffus, fciemgef:rmd it, ifque furtum legatufo
fecerit : de dolo malo agi pofle, ait. Sed quomiam
illud verum eft beredems in boc seneri st mon peffi-
mum det, ad hoc tenetur ut alium hominem prafter,
a'; hunc pro noxse deditione relinquat, & 100. . de

8% Te : ° R
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12. Third If a Teftator had bequeath’d a yearly
Exemple. Penfion, or Alimony, to a Legatary,

to engage him to remain in company
with another Perfon that was dear to
the faid Reftator, whether it be that the
Legacy was conceived in Terms that
impofed that Condition, or that it was
faid that the Alimony or Penfion fhould
be paid as long as the Legatary tarried

%’erfon, and that the faid
Perfon fhould happen to die before the
Legatary who had lived with him until
the time of his Death; the Penfion or
Alimony would be continued, unlefs the
Expreflion of the Teftator Thewed clear-

- ly that it was his Intention that the

Penfion or Alimony fhould ceafe after

the {aid Death. For befides the Fa-

vourablenefs of a Legacy of this kind,
which is regularly underftood to be du-
ring the whole Life, it might be faid
that this Legatary had performed that
which the Teftator had In his view as
the Motive of the Legacy. Aad it wonld

be julty prefumed even of the Legacy

of Alimony, to bé paid fo long as the
Legatary fhould iive with tlie {aid Per-
fon, that the hitettion of the Teltator
was only to oblige the Legatary to con-
tinue with him as long asthe faid Per-
fon fhould live .

» Annua his vehrzbjid legavie, fi mgeﬁiur ‘.
mdtre mea, quam hxvedem ex parte inftimt, | Que-
ficum eft an ?:orma matre 'cohtEtafo dpybz?ra &%:(-
fe videatur : ac per hoc neque cibaria, neque vef-
tiaria his debeantur ? Refpondit, fecundum ea que
prh?:ﬁemur?' deberl. & 20.f. de anv. bg. ¢ f-

. .

Impefator Antonints Pius, lbentis fexcias Bafliz ; °

quamvis verba teftamenti ita fe habeant, ¥ guoad
cwm Clandio Juflo norati effetis, alimenta vobis o
veftiarium Bgatum fir : Tamen hanc foilfe defontti
vogitationem interpretor, ut & poft mortem Julti
Claudii, eadem vobis preeflari yolueriy, rofpondic.
Ejufmodi feriprram ita accipi ut neceflitas alimentis
praftandis perpetuo maneat. /. 13 §. 1. f. de alim,
el cib logas. E 1. C. de legas.  See the xiith Article
of the vth Se@ion of Legacies. .

XI1I.

If he who had devifed 2 Lahd rhdkes 11. Fourrd

fome Addition to it, whether itbe that
he builds a Houfe upon it, or that ke
adds to it fome other Piece of Ground
for the ufe'of a Service, or fome other
Conveniency, thefe and other fuch-like
Changes whithay increafe either the
Value or Extent of the thing devifed,
will not have Effe& to revoke the Lega-~
cy; but will thew on the contrary that

the Teltator had 2 mind to augment it.

Thus the Expreflioni of the Teftament
whith did not comprehend this Aug-
mentation that is made afterwards, wﬁf
be interpreted againft the Executors
Thus on the contrary, if the Teftator

had diminithed the thing devifed, as

if he had alieiated a Part of the Land
devifed, ory pulled down 2 Building in
whole or in part, the Legacy thereof
would be diminifhed in fo much o.

o Si ex toto fundo legato teftator partem alienaffee,
reliquam duntaxa partét deberi placet 3 qtiia étiam
£ adjeciffet aliquid o fundo, dugmentuit legitarib
cederet, 7. 8. ff. delegas. 1, b 24 & 3. @ 4 eod,
L 10, ff. de legas 2. Sce the xivth Ardcle of th
vth Seftion. See the vth, vith, viith, and viiith
Articles of the ivths Sefion of Legacies.

X1v.

" Ifa Te&atér had lefr a L.
Woman in cafe the firft Child
have were a Son, and it happened that

fhe

3

ample.

aCy t0 2 Fifth
fhould ;‘;m;h.
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* fhe had at one Birth a Son anda Dangh-

ter, ‘and that by fome chance it could -

~* not be kpown if the Son had been born
. before or after the Daughtef, it would

. be prefumed in favour o

the Legatary, -

 that the Conditionhad come to pafs 2.

P $i'ita libertatem acceperit; ancilla, Si primum

_ marems pepereric libera effo :- Et he uno utero ma-

. rem & fceminam peperiffet : fi quidem certum eft

quid prius edidiffet,
i, utrpm libera effet necne: {ed nex filiz,
ca edita eft, erit ingenua : fin autem hoc incer-

non debet de ipfius ftatu ambi-
nam fi

 tum eft, nec poteft, nec pet fubdlitatem judicialem

manifeftari, in ambiguis rebus humaniorem fenten-
tiam fequi oportet, ut tam ipfa libertatem canfequa-

“tur, quam filia ejus ingenuitatem, quafi per pra-

fumptionem priore mafculo ‘edito. /. 10. §. I. P/

-

ax III

fhould demand a-Trade  wherein  the
Apprenticethip would'be fo very expeh-
five, that it might be judged by tlie
%uali:y: ~of the Teffator, and Quantity
of his Eftate, that his Intention re-
ftrain’d the Legacy to an Apprenticethip
thatfhouldcoft lefs¢.” . = "7 G

g Tisiws liber eflo s dor ut eum bares artificinm

B ! b T

~docéat wnde [t tweri poffit, peto, Pegafus inutile fi-

deicommiffdm effeait, quiagenus anificii- adjetum

. non effer. :Sed prator ant arbiter ex voluntate de-
-fundti, 8& =ztate & conditiene, & natura ingenioque

ejus, cui reliCtum erit, ftetuet- quod pociflimand at-
tificium hares docere eum fumptibus fuis debeat. 4
12. ff. delegas 3. ’

de reb. dub. o - XVL I

LY

We have feen in the ixth Article, that 6, Exam-
it may happen by fome Chance that it ple of «
is not poffible to know the Intention of Cajewhere

-the Teftator; and it happens likewife :z:f"""
ges
-by other forts of Events, that altho (5, pife-
this Intention is perfe&ly known, and fition of
that we difcover clearly all that the Tef- th¢ Tefla-

§ Altho this Text be.in the Cafe of
a Legacy of Liberty left to a Slave,
which made this Difpofition favoura-
ble’; yet it feems that the Decifion ought
to be the fame in any othet Legacy that
fhould depend on fuch a Condition.

For ‘it would feem, moreover; that in tor.

14. Sixth
Example,

the Cafe of this Text,’ altho it fhould
be certain that the Son was born the
laft, yet it might be prefumed that the
Teftator not forefecing that the Wo-
man fhould have two Children at one
Birth, had meant that if fhe had a Male
Chitd at her firflt Delivery, the Legacy
fhould be due And the literal Inter-
pretition which would decide, that the
Son being born the laft, the Condition
of the Legacy had not happen’d, would
appear a Nicety oppofite to the Senfe
which might be naturally gather’d from
the Intention of this Teltator, who had
confider’d as the firlt Child, not him that
fhould be the firft of two Children atone
-and the fame Birth, but a Male Child
that fhould be born at the Woman’sfirft

Delivery. This feems to be the man- -

ner in which Reafon and Equity would
interpret the Intention of the Teftator .
in this. Doubt, if there fhould be any.
In ve dubia benigniorem Interpretationen Je-

ui non minus juftius eft, quam sutius. ‘I 3.
Z(. de bis qua inteft. del.  ®

XV.

* 'When a Teftator bequeaths toa Ser-
vant, or other Perfon, the Sum that
fhall be neceflary to inftru& him in a
Trade; it does not depend on the Ex-
ecutor to limit the Legacy t6 the Trade
that this Legatary might learn at the
cheapeft rate : But.it ought to be un-
derftood of the Trade that will fuit beft
with the Quality, the Age, the Inclina-
tion, and the Difpofition of this Legata-
ry ; ualefs it be that thefe Circumftances

tator had in view, the Event which in-
ftead of the Cafe which he did forefee,
produces anothér which his Difpofition

"did:not comprehend, requires thatit be

regulated in 2 manner different ‘from
what the Teftator had order’d for:the
Cafe that he did forefee. But here we
ought to take his Intention for our Rule,
and to order in the Cafe that has hap-
pened what we judge the Teftator him-
felf would have order’d, confidering his
Intention in the Cafe explained in his
Teftament. Thus, for Example, if 2

Teftator had order’d, that ig at the
time of his Death he. had one Son, he
fhould be his fole Heir or Executor,
bat that if he had two Sons, they fhould
fhare equally his Succeffion ; that if
#re were two Daughters, they fhould
ikewife divide his Inheritance between
them in two equal Portions ; and that
if he had a Son and a Daughter, the
Son fhould have two Thirds of his E-
ftate, and the Daughter one Third ; and
that it happens that this Teftator leaves
behind him two Sons and one Daughter,
this unforefeen Cafe ought to beregula-
ted by the Proportion that" the Tef-
tator had fertled berween the Condition
of the Sons and that of the Daughters,
in the Cafe where there fhould be one
Son and one Daughter. - And fince his
Intention was, that a Son fhould have
twice as much as a Daughter, and that
the Condition of the Sons fhould be
equal, we ought to prefume that in the
cafe of this Event he would have given
according to the fame Proportion two
Fifths to eachof his two Sons, and ope
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Fifth to hisDaughter. And it is in this

manner that the Succeffion ought to be
divided in this Cafe r-

r Clemens Patronus teftamento caverat, ut fi
fibi filius nasus fuiffes, hares effer : fi duo filis,
ex aquis partibus haredes effent : fi dua filie,
[fimiliser : fi fllins ¢ filia, flio duas partes, fi-
dia tersiam dederar. Duobus filiis & filia nais,
queerebatur quemadmodum in propofita fpecie fa-
ciemus, cum filii debeant pares, vel etiam finguli’
-duplo plus quam foror accipere. Quinque igitur par-
tes fieri oportet, ut ex his binas mafculi, unam foe-
mina accipiat. L 81. f. de hared. infi.

This manner of Interpresation will agree 1o all
the diffsrens Combinations of other numbers of
Sons and Daughters, which a Teflater might leave
behind him at his Deash 3 and the Equity thereof is
Soundsd on she Propertion which the Teflator himfelf
bad regulated. And dltho it is nos certain so fup-
pofe thas a Teflator will always obferve the fame
Proportion in all the poffible Combinations of the
number of Sons and Daughters s and altho he
might augment or diminifb the Portions of the
Sons and Daughters supon another foot; according to
the Differances of their number, and.alter the (aid
Portions, yet we canngt enter snto the Conjeltures
of- thefe Changes, becaufe shey would have no cer<
tain Foundation: So shas this Rule will be always
juftin the like Cafes. See the following Article.

XVII. «

17. 4ne-  If a Teftatar, not having as yet any

sher Ex-  Children, had left his Wife big with

s femy Child, and had inftituted her Execatrix

kind. together with the Child that fhould be
born, giving one Third of his Eftate to
the Mother if it fhould be 2 Son, and
the Half if it fhould be a Daughter;
and that the Wife was deliver’d both of
a Son agd a Daughter, the Son would
have one Half, the Paughter and
the Mother woul thare the other Half
between them. And by this means the
Intenition of this Tftator would be aé-
complifhed ; for his Will was that the
Son fhould have the double of what the
Mother had, and t the Mother
fhould have as much¥¥ the Daugh-
ter s.

& explained for another ufo in

s See the [ame
B 8be iid Section of she Rales of

the vih Article
Law.

e XVIIL

8. Ano- If a Teftator who had two Sons and
ther Ex- 2 Grand-Daaghter by another So -

emple of  ying fubftituted his Sons one to the o-
she Intiy-

presasion

of a Dif- have no Iffue; .and having fubftituted his
pofision in Grand-Daughter to them both, in cafe
aCafesun- both the one and the other thould die
forsfeen.  oithout Children ; it happened that one
of-the Brothers died, leaving Children
behind him, and that the other Brother
having outlived his Nephews, died
Vor. IL.- -

ther, in cafe the firt who died fhould

i ot T T e

Tit. 1. Se. 7:

without Children, the Subftitution of
the Grand-Daughter would have its Ef-
fe& with refpe& to him that died laft.,
For altho fhe was not called to the Sub-
ftitution except in cafe the two Brothers
fhould die without Children, and that
this Cafe had not happened ; yet feeing
in thele forts of Difpofitions it is the
Intention of the Teftator which ought to
ferve as the Rule, we ought to prefume
that the Teftator, who had called his
Grand-Daughter to the Succeffion of
his two Sons, after him who fhould die
laft, if they both died without Children,
would have much rather direGed in the
Cafe that has happened, if he had fore-
feen it, that fhe thould fucceed to this
Brother who died laft. And it would
be equally unreafonable and unjuft, that
fhe who by the Difpofition of the Grand-
father was to have both the Portions,
if her.Uncle who died laft without
Children had fucceeded to the Uncle
who died firft, in cafe he had left no
Children, fhould be deprived of the
Portion of her Uncle who died in the
laft Place, to whom fthe was fubftituted,
as well as to the other .

¢ Cumita fuerat feriptum, Fidei filiorum meo-
rum committo, ut fi quis eorsum [ine liberis prior diems
Jusm obierit, partem fuam fuperfiiti frasri reflituas s
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_quod fi uterque fine liberis diem [uum obieris, om-

nem heredisatem, ad naptem.meam Claudiam perti-
nare wlo, Defuncto altero fuperflite filio, noviffi-
mo autem fine liberis, neptis prima quidem facie,
propter conditionis verba, non admitti videbaturs
fed cum in fideicommiffis voluntatem fpectari con-
veniat, abfurdum effe refpondi, ‘ceffante prima fub-
fitutione, partis nepti petitionem denegari, quam
totum habere voluit avus, fi noviffimus fratris quo-
que portionem fufcepiflet. L. §7. § 1. [ ad Senas.
Trebell.

We have fus down in the Caft of this Ariicle,
that the Children of the Brother who died 3
died before their Uncle : For if they had furvived
their Uncle, it might be [aid according to the Semti-
ments of one & the moft learned Interpreters who has
commented on this Text, that it wosld be very hard
they fhould be excluded from the Succeffion of their
Uncls by a Cosfin who was fubflituted so ber Uncles,
only in cafe bosh the one and ths osher fhould die
withows Children. V.l pen. C. de impub. et al,
fubt.

XIX.

If a Teftator had inftituted for his Heir 19. 4»s2
or Executor,the Child who fhould be botn #4¢ Iff"
of his Daughter then big with Child, and 4720 ™

that before_this Teftator had made his g Cafer’
Will, his Daughter was already brought

to bed without his knowing any thing

thereof ; they nothappening to meet to-

gether in the fame Place ; this Inftitu-

tion of a Child to be born would have

its effe@ for this Child altho already

born: For it was the fame Child on
' K which
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which this Teftator had a mind to fet-
tle his Eftate «.

% Lucius Titius, cum {uprema fua ordinaret in
civitate, & haberet neptem ex filia pregnantem, ru-
re agentem ; fcripfit, id quod in utero haberet, ex
parte hzredem. Quazro, cum ipfa die qua Titius
ordinarét teftamentum in civitate, hora diei fexta
(eodem die) albefcente ccelo, rure fic enixa Mxvia
mafculum, an inftitutio bggredis valear, cum, quo
tempore fcriberetur teftamencurn, jam editus effet
partus.  Paulus refpondit, verba quidem teftamenti
ad eum pronepotem dire®a videri, qui poft tefta-
mentum fa&um nafcererur ¢ fed fi (ut proponitur)
eadem die qua teftamentuh fatum eft neptis tefta-
toris antequam teftamentum fcriberetur, enixa effer,
licet ignorante teftatore, tamen inftitutionem jure
faQam videri (re€te) refponderi. 4 25. § L. ff. de
lib. ¢ poft. bared. infl. -

This Example appears to be [uperfluoss, for it is
not poffible it iauld enter into the Mind of any one
t0 doubt of the Decifion.  Bus [eéing it is confonant
to the Law, and thas it may be of ufe for the Ap-
Plicasion of this Rule to other Cafes that are lefs e-
vident, we have thought fis to add it to the
others.

XX.

We may add to the Cafe explained in
the preceding Article, another like to
it, in that the Terms in which the Tef-
tator exprefles himfelf do not agree with
the Event, but where his Intentiondoes
neverthelefs ferve as a Rule. Itisthe
Cafe where a Father who had only two
Children under Age, had fubftituted
one of his Relations or Friends to the
Child that fhould die the laft, not hi-
ving attained the Age of Puberty, that
is fourteen Years compleat in the Male
Sex, and twelve in the Female ; which
is done by that kind of Subftitution cal-
led Pupiliary, which fhall be treated of
in its place x; if it happencd in this
Cafe that thefe two Children died to-
gether, {o that it could not be known
if they died both at the fame .inftant,
or if one of the two had fugrived the
other, this Subftitution would feem to
ceafe, by the Expreffion which called the
Perfon fubftituted to fucceed only to
him who fhould die the laft, fince it
cannot be faid of any one of the two
thag he died firft or laft. But becaufe
the Intention of the Teftator was, that
the Survivor of the Brothers fhould fuc-
ceed to the other, and that the Perfon
fubftituted fhould inherigboth the Suc-
ceffions, in that whichfhould fall laft of
all ; the Subftitution to the longeft Li-
ver includes the Café where the two
dying together, neither of them outlives
the other : For neither of them remains
to exclude the Perfon fubftituted ; and
with regard to him both the one and

x Secthe fecond Title of the fifth Booke *

the other may be cenfidered as dead in
the firlt Place, and as dead in the laft
Place, fince neither of them died before
the other, nor after the other y. o

y Ex duobus impuberibus ei, qui fupremus mo-
reretur, bxredem fubftituit.  Si fimul morerentur ;
wrique haredem effe refpondit: quia fupremus non
is demum, qui poft aliquem, fed etiam po@ quem
nemo fit intelligatur. Sicut & e contrarid proxi-
mus non folum is, qui ante aliquem, fed etiam is,
ante quem nemo fit, intelligitue, L 34. ffu de wmig.
G pup. fubff.

_ Quirex liberis meis impubes [upremns morietur,
ei Titius hares efto, Duobus peregre defunétis, fi
fubftitucus ignoret, uter noviflimus decefferit: ad-
mittenda eft Juliani fententia, qui propter incertum
conditionis, atiam prieris pofle peti poflethionem
b:bnc;mm sefpondis. & a1 . ds bom, poff. fec.
tabal, : -

Qui dues impuberes filios habebat : ei, qui fu-
premus meritur, Titium fubftituic : duo impuberes
fimul in nave perierunt. Quafiturn eft, an fubfti-
tuto, & cujus hzreditas deferarur.  Dixi ¢ fi ordine
vita ent 5 priori- mortuo frater ab inteftato
bazres erit. Pofteriori fubflituius ¢ in ea tamen ha-
reditate etiam ante defundti filii habebit h@reditatem,
In propofita autem querftione, ubi fimul perierunt 3
quia cum neuri frater fuperftes fuit, quafi urique ul-
timi deciffiffe (fibi) videanmur? an vero neutri quia
comparatio pofterioris decedentis ex facto prioris
mortui fomitur ? Sed fuperior fententia magis ad-
mittenda eft, ut'urrique hzres fit. Nam & qui uni-
cum filium habet, fi fupremum morienti fubflituit,
non videtur inutiliter fubftituiffe. Et proximusadgna-
tus intelligitur etiam, qui folus ft, quique neminem
antecedit, Et hic utrique, quia newrri eorum alter

fuperftes fuit, ultimi prigique obierunt. L 9. f. ds .

reb, d“bc

XXI

If a Teftator, who had no Child,
had inftituted him that fhould be born
of his MarrifAge, oe:had made fome
other Difpofiticn in favour of the {aid
Ghild ; as if he haieadd d tothe faid
Inftitutidn, that if &e had feveral Chil-
dren, they fhould all be his Heirs or
Executors, and that the eldeft thould
have fomething over and above his
equal Share the others, which he
fhould explain; and it happened that
the Wife of the faid Teftator being
dead, without leaving 'Wim any Chil-
dren, he had married another, by whom
he had Children ; thefe Bequefts would
have with refpe@ to them fle Effe&
which they would have had for the Chil-
dremgxof the firft Marriage, if there had
beel any, For the Intention of this
Teftator had in view the Children
which he might have afterwards z.

z Placet, omnem mafculum poffe poftumum ha-
redem fcribere, five jam maritus fit, five nondum
uxorem duxerit. Nam & maritus uxorem repudiare
poteft : & qui non duxit uxorem, poftea maritus
effici. Nam & com' maritus poftumum hzredem

fcribit ¢ non utique is folus poftumus feriptus vide-

tur, qui ex ea quam habet uxorem, ei natus eft, vel
is

21, Ano-

ther Ex«
""Pbo
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is qui tunc in utero eft ¢ verum is quoque, qui ex

quacumque uxore nafcawr. 1deoque qui poftumum -

heredem inftituit, fi poft teframenwwm faGum mu-
tavit matrimonium ; is intitntus videtar, qui ex

fteriore matrimonio natws eft. L 4. ¢ h g, ff. de .

b, & poft. hared. inft,

9 We have added to the Cafe ex-
plained in this Text, which relates on-
ly to the fimple Inftitution of the Heir
or Executor, the Cafe of fome Advan-
tage left ta the eldelt Son.over and above

- his equal Share with the_other Children.

For if there were only a bare Inftitu-
tion of a Child, or of feveral Children,
it would be the fame thing for making
them fucceed as Heirs to their, Father,
whether there were any Teftament or
not. So that what is remarkable in this
Text confifls in this, To thew thatthe

Difpofition of the Father, of which it

‘might be doubted whether, the fame

22. The

being made with a View to Children of

a firft Marriage, it fhould have its Effe&

with regard to thofe of a fecond, .ought
tobe executed in favour of the Children
of thisfecond Marriage, as it would have

been for thofe of the firlt Marriage, if

there had been any Iflue by it. Andas to

the Liberty of initituting a pofthumous
Child, which feems to be the prin-
cipal Subje& of this Text, we have in-

ferted nothing thereof in this Article ;
becaufe we have fpoke of it in its pro-
per Place in the twenty fecond Article
of the fecond Se&ion of Teftaments; and
in the thirteepth Article of the fecond

Se@ion of Heirs and Executors in ge-

neral.

XXIIL

* When a Teftator has fully explained

Validisy of himfelf, either as to the Inftitution of

& Bequefi

88

dent of the
Motive ex.
Pained by
she Tefia-

sor.

_ Service ; altho thisService had not been

the Executor, or Devife of a Legacy,

and that he adds thereto fome Motive
of his Difpofition, the faid Difpofitiont
will ‘neverthelefs have its Effe&, altho

it fhould be found that the Fa& explain-

ed by the Teftator as his Motive were
not true. Thus, for Example, if the
Teftator had faid, I give tofuch a one,
becaufe he has done me fuch a piece of

done, yet ‘the Will of the Teftator,
which would be fufficient.alone, altho
he fhould give no Reafon for it, would
make this Bequeft valid; and the Mo-
tive that-is added thereto, marks only
cither that -the Teftator has been de-
ceived, or that he had 2 mind to make
his Bequeft more favourable. But if he
had explained his Motive in fuch a
manner, that it appeared that his In-

-tention wasto make it a Condition on

V oL, IL
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which the Effe& of his Bequeft fhould
depend; as if he had faid, My Will is
that there be paid to fuch a one the Sum-
of fo much, in cafe it thall appear that
he has done fuch 2 Bufinefs, or on Con-
dition that he do it; thefe Bequelts,
and others of the like kind, would be

.conditional, and would depend on the

Execution of that which the Teftator:
had explained 4.

4 Quod juris eft in falfa demon ftratione, hoc vel
magis eft in falfa caufa. Velutiita. Tirio fundum
wia megotia mea curavit, Tiem fundum Ti-
iss meus pracipito, quia frater ejus (ipfe) ex
arca tor aureos [umpfis, Licet enim frater hujus -
pecuniam ex arca non fumpfit, wtile legatum. 1/, 17, -
S. 2. [ de condit, ¢» demonti. {

Falfah caufam legato rton obefle, verius eft:
qQuia ratio legandi legato non cohzret,  Sed ple-
rumque doli exceptio locum habebit, fi probetar
alias legaturus non fuifle. . 92. §. 6. eod.

At {i conditionaliter concepra fit caufa, velud
hoc modo: Titio, i megotia mea curavit, fundum _
do: Titins flius meus, i frater ojus Contumi ex
arca fumpfit, fundum precipito : Ita utile erit le-
gatum, fi & ille negotia curavit, & hujus frater ced-

do’
tius

tum ex arca fumpfit; 4. L. 17. §.3. Seethetenth ' °

and cleventh Articles of the eighth Section.
XXIII. -

Sometimes it "is neceffary not to fol- 23. Difpe-
fitions of

low the Difpofitions of the Teftator,
altho he has clearly enough explained

4 B

his Intention; whether it be that there nor so e
was ground to prefume that he was ig- execared.

norant of fome Fa&, the Knowledge
of which would have obliged him to
make another Difpofition, or becanfe
what he had ordered was really unjuft
or unreafonable. Thus, for Example, -
if the Teftator had named one to be
Tutor to his Children; or to have the
Care of their Education, whom the Re-
lations and the Judge knew 8 be fo un-
fit for it, that this Choice ought not to
be confirmed ; or if a Teftator had di-
re&ted extravagant Expences for his Bu-
rying, or if he had made any Difpofi-
tions contrary to good Manners, or
even to good Senfe, by fome Folly; all
fuch forts of Difpofitions would not be
executed. And a proper Provifion would
be made for the Guardianfhip of the
Children, the Funeral Expences, er o-
ther Things neceflary to be regulated,
either by tﬁe Teftator’sRelations, or the
Judge, according to the Quality. and
Circumftances of the Fa&s.

& Utilitatem pupillorum or fequitor, non -
fcripturam teﬁan?ctfd, vel codP".t:Itlonune? Nam pa-
tris voluntatem prator ita accipere debet, fi non fuit
ignarus fcilicet eorum, ipfe prator de tutore
comperto habet. *I, 10, ﬁ confirm. tut.

Nec tamen femper voluntas aut juffom (teftatoris)
confervari debet : velui, fi %gxor doétus fit, non
expedire pupillum eomloz'ari, ubi pager juferit, prop-

2 ter
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ter vitium, quod pater forte ignoravit in cis perfonis
efle, apnd’ :uas mngi iuﬂ‘u.g Si autem pro cihariis
eorum in annos fingulos aurei decem relici funt,
five hoc fermone fignificantr, apud ques morari
mater pupillos voluerit: five ita acceperimus hunc
fermonem, ut ipfis filiis id legaum debeatur, wile
enit.  Et magis enim eft ue providentia filiorum fuo-
ram hoc fecifle videatur. Et in ommibus ubi aue-
toritas fola teftatoris eft, neque omnimodo fpernen-
da, neque omnimodo obfervanda eft: fed inter-
ventu judicis hac omnia debent, i non ad rarpem
caufam feruntur, ad effe@um perdnci. L. 7. s f. f-
de ann. legat, & fid.

. Quid ergo fi e volumtate teftaroris impenfum.
eft, fciendum eft nec voluntatem fequendam, fires
egrediatur juftam fumpius rationem.  Pro modo au-
tem facultaum fumptum fieri, L 14. §. 6. in f. f-
de relig. -

Ineptas voluntates defunétorum circa fepulturam,
velnti yefles aut fi qua alia fupervacua ut in funus
impendantur, non valere Papinianus fcribit, L113.
S sult. ff. dv legar :

XXIV.
The Rules which decltare that Tefta-

what Semfe tors cannot, by any Claufe in their Fef-
Tofiasors  taments, exempt their Difpofitions from

may, or
may noty
derogase
Srom the
Laws.

being fubje& to the Law, nor order
any thing therein contrary to Law ¢,
ought to be underfiood only of Difpofi-
tions which fome Law bad rendered il-
legal, and which fhould be contrary to
the Spirit of the Law. Thus, for ex-
ample, it would be to no purpofe fora
Teftator to ordaift that his Teftament
thould not be null, altho he had called
only three Witnefles to atteft it. Thus,
it would figaify nothing to impofe ei-
ther upon his Executor, or a Legatary,
a Condition which the Law would not
aftow him to performg,as, if he fhonld
bequeath any thing to an Infant, on con-
dition that he fhould marry before he
were fourtegn Years of Age. Thus, a
Teftator cannot forbid his Heir or Exe-
cutor to take that ity upon him with
the Benefit of an Inventary. For alt
thefe Difpofitions would be direcly
con both to the Letter and Spirit
of the Law, and of no other Ufe but
to gratify a fantaftick Humour. Bat
if a Difpofition of a Teftator fhould
derogate - from the Provifion of any
Law only in a2 Cafe where the Spirit of

- the Law woald mot be tranfgreffed,

and upon 2 Motive which the Laws
wounld not difapprove of, fuch forts of
Difpofitions would have nothing in
them contraty to Law, and therefore

would fubfift. Thus, for example, al- .

the the Laws ordain that the Father
fhait have the Ufufru of the Goods ac-
quired by his Son that is not emancipa-

¢ Nemo poreft in teftamento faa cavere, ne leges

int fuo teftamento locum habeant. 1. 55, . de bo-
gar 1.

.nate their Goe

ted, yet they permit aTeRater, who has

amind to leave a Legacy to a Son that
is under his Father’s Power, to deprive,

the Fasher of the Legatary okhis Right to

the Ulufru& of the Thing bequeathed 4. -

Thus, altho the Law does not allow
Minors to oblige themfelves, nor alie-
during their Minority,
yet if 2 Teflator had left to a Minor
either 2 Sumof Money, or other Thing,
on condition that he fhould become

bound to one’of the Creditors of this

Teftator, or that he fhouldfell one of his:
Lands or Tenepents for a dertain Price
to a Perfon mamed in the Feflameat ;
thefe Conditions wonld have their Ef-
fe®, and the Infme-Legatary, who
{hould accept of this Legacy, would be
boand to perform them, withost being
able to free himfelf fromy them under
pretextéof his Minority, excepr by re~
nouncing the Lega
Condttionsfhould make it difadvaatage-
ous, Thus in gemeral, i alt the Cafes
where the Point in queftion is to know
whetherske Clanfe of 2 Teftament which
feems ite to fome Law, orto de-
rogate from it, omght to feblift, we
ought to judge themsof by the Spirit of
the {aid Rule, by diftinguifhing that

~which of it felf is iHegal, or comtra-

ry to the Provifion of fowme Law, wn-
derftood according to its Intention, ac-
cording to its Sprrie, and aecording to
its Motive, from that which may have

its Effe@ without tranfgreffing the Spi- .

rit of the‘Law, altho it may be in Ap-
p;arance contrary to the Terms there-
of. '

4 Hoc iraque noh folum parentibus, fed eviam
omni perfonz licere preecipimus, donare, aut etiam
per ukimam relinquere voluntateny, fub hac defini-

tione cenditione fi voluerint,. uv paver aut qui
omnino cos (geibus donatur vel relinquitur) habent
.in poreftate, i his rebus neque u , meque

‘quodlibet penitus habeant paricipium, Nev. 117.

¢ I,

. X¥v,

If there fhould be found two different 2. Twe
Teftaments of one and the fame Perfon, differens

, m cafe the faid . _

of the {fame Date, and both in due Form, Tzﬂd"::.t:
and that in the one the Teftator had}ﬁ‘.' Ju-

named other Executors than thofe na-
med in the other; thefe two TeRa-
ments would only make one which fhounid
{ubfift ; and all thefe feveral Executors
would divide the Succefion among
them. For thefe Teftaments being
made atthe fame time, neither of the
two would be revoked by the: other.
And it would be

the Teftator had a2 mind to keep fecret
the Difpofitions of one of thefe Tefta-

ments,

prefumed either that .
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ments, fhewing only the other, or that
fome other Motive had engaged him to
divide theme, .

¢ Sed e1fi in duobus codicus fimul fignaris alios
atque dlos hazredes feripferis, & wtrmque enter : ex
stroque quali ex ano comperit bonorum pofleflio,
quia pro unis tabulis habendom eft, & fupremom
WJM accipiemus, 4 1. §. 6. ff. de bonor, poff.
‘{GC. a0,

XXVL

I follows from the Rules explained

Views for it this and the foregoing Setion, that
she imter- the Doubts which may arife in Tefta-

Jrusation
of Tefla-
menise

ments, are decided difterently, accord-
ing to the differemt Caufes from whence
they may proceed; according to the
difterent Prefumptions whereby we may
judge of the Intention of the Teftator,
either by difcovering what he had in his
view, or even fupplying that in the
Cafes where any of the Rules that have
been jult now explained may oblige us
to do it; according as the Difpoftrions
of the Teftaments are conformable to
the Laws, or ‘are contrary thereto;
and according to the orherr{’iews that
the feveral Rules may give, and the
Circumftances demand. Thus, fome~
times it is necefary to obferve literaily
the Terms of the Expreflions; and
fometimes they ought to be interpreted
cither by a Temperament of Equity
when they will admit thereof, and
when it is neceffary £; or By the Confi-
deration of one of the Perfons intercft-
ed, if the Cafe is fuch, that this Confi-

" deration ought-to be of any weight g.

r

Thus, when the Difficalty arifes from
the very Words of the Teftator, it ought
to be refolved by the Rules explained
in the foregoing Se&ion. And if it pro~
ceeds from any where elfe befides the
Teflament, and that fome unforefeen
Accident has given occafion b it, it
ought to be decided in the manmer that

‘Equity tells us the Teflator himfelf 4-

would have decided it 5, purfuant to
the Rules which have been juft now ex-
lained. And in general, it is the
uty of the Judge, .and his Wif
dom wilt dire& him, to apply in eve-

f In re dubia benigniorem interpretationem fequi
non minus juftius eft quam wuius. 4 3, f de bis
que in teflam, delent.

In ambiguis rebus humaniorem fententiam fequi
oportet, l. 10, in 4. ff. de reb. dub.

g See she fecond Arsicle, and shofe which follorw.

A In bis que @ptva teflamenm oceurrerent, pof-
foae res ex bone & zquo imterpretationem capere.
Ea vero quiz ex iplo teftamento orirentur, neceffe eft
fecandum fcrip juris rationem expediti. & 16, ff de
condis, ¢ demonftr,

| Tit. T, Sed. 8.

ry Cafe the Rules that are moft fuita-
bletoits. . .
-# Volantais defunéti quzftio in eftimatione judi-
cis eft. I, 9. C. de fideic. \
the laft Article of the preceding Seftion,

S'E C T. VIIL
Of the Conditions, Charges, Deftina-
tions, Motives, De/chiftiom, and
Terms of Time, which Teftators may
444 10 thesr Difpofitions.

S I'NCE the Difpofitions of Teftators |

ought to be proportioned to their

Intentions, which they ought toexplain,

and the faid Intentions are diverfified ac-
cording to the difterent Views which
they mmy have from the Conjun&ures in
which they happen to be, and the diffe-
réht Regards which they ought te have
to_the Circumftances which they are
to confider, and to the Events which
they are to forefee ; this Diverfity
obliges them to take different Precau-
tions for the Executiont of their Wills.
And it is this that has maturally givea

Rife to the Ufe of Conditions, Charges,

and other Additions to Bequefis in Tef~
taments, which fhall be the Subje&-
matter of this Se@ion. Thaus, the Rules
which are here explained, as well as
thofe of the foregomg Sedioms, relate
to all forts of Difpolitions in profpe&
ot Death, Inftitutions of Exggutors,
Subftirutions, Legacies, and others, ac-
cording as each-Rule may be applied ei-
ther to all thefe forts of DifpoGtions, or
to fome of them. :

bl

The CONTENTS

1. Defiwition of Conditions in Teflaments:

3. Definision of Charges. ‘

3. Definition of Deftinations.

Depuision of Mosives.

s. Definition of Defcription.

6. Definition of the Terms of Time.

7. The Cbarges, Deftinasions, and Condi~
tions are often confounded together.

8. The. Charges may be conceived either as
Conditions, or fimply as Charges.

9. The Deflinations may, or may moty bave
the Effect of Conditians.

10. The Motives may either be in the flead
of Cenditions, or ma have the Effelt
thereof. \

11. Drkriptions may fometimes imply a
Condstion.

12. The Term of an uncertain Time makes

the Legacy conditional. Example.
‘. Legacy conditi ‘.”'“'13. Ar-
1
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13. Another Example. .

14. It is neceflary to diftinguifb the different

. Jorts of Difpofitions, to be able to fudge
aright of them. .

15. ‘Ihree forts of Conditions, with.refpeét
to the divers forts of Fatts or Events on
which they depend. :

16, Three forts of Conditions, with refpe?

. 0 Time. 1 -

17. Two forts of Conditions, exprefs or ta-
cit.

18. Impoffible Conditions. -

19. Another kind of impofJible Conditions.

20. Difpofitions made to procure others, are
unlawful.

21. Not thofe which are made as an Ac-
knowledgment of a former Benefit. .

22. One or more CondStions of the [ame

D%oﬁtiqn. ‘

23. The Will of the Teflator is the firft

41. Conditions do not admit of a Divifien:

42+ The Condstion impofed upon feveral Per-
Jons may be divided among them.

43. A Legacy for a Work is to be vegulated

- according tothe Eftate of the Teftator.

44- The Condition, If the Teftator hould
die without Children, is Sulflled, if
the Father and Son die at the [ame
time, -

45- The Difpenfation of Age does not accom-
Plifb the Condition of Mujority.

46. Divers Ways of providing for the Exe-
cution of Conditions and other Difpofi-
tions.

47. A Legacy which is given on condition
that the Executor does approve thereof, is
not.conditional. <

I

- Conditions in Teftaments are ‘parti- 1- Definic
cular Difpofitions, which are part of pmscl
the other Difpofitions of the Teftator, j Tf4.
and which he adds to them, in order to meses.

" Rule whereby to interpret the Conditiogs,
and other forts of ‘Difpofitions. =)
24. Conditions which depend on the Deed of

the Executor or Legatee.

25. Condition of not doing fomething.

'26, Conditions which do not depend on the
Deed of the Executor or Legatee.

27. Conditions which depend on the Deed of
third Perfons. :

28. Conditions which depend on the Combi-
nations of Falls, and of Events.

29. Example of Conditions which de-
pend partly on the Falt of him who is
charged with them, and-partly on the
Fal? of other Peyfons.

30. Another Example of the [ame.

31. If the Condition depends entirely on the
Faft of athird Perfon.

32. Example of a Condition which, altho
depending qn the Fatt of other Perfons,
muft be accomplifbed.

33. Another Example.

34- A Rule for Conditions which depend
partly onthe Faft of thofe to whom they
are enjoined, and partly on the Fafl of
others. - :

35. A Rule whereby to diftinguifb conditio-
nal Difpofitions from thofe which are not

}

36. Iis neceffary to confider in Difpofitions,

whether they contain Conditions, and what
is the Effett of them. .

37- The Céndition which.ought to diftinguifb
two Heirs or Executors, not happening,

they fucceed equally.
38. A Condition may chance to be accom-

regulate the Effe@ which he is willing
they fhould have, if a Cafe which he
forefees does or does not happen ; whe-
ther it be that he makes the Validity of
what he orders in this Manner to de-
pend on this Event, or that he is only
willing to make fome Change therein,
according to the Cafe that fhall happen.
Thus, for example, a Teftator may be-
queatha Marriage-Portionto his Daugh-
ter in Cafe fbe marries, and this Lega-
cy will depend on the Event of her
Marriage, and will not have its Effe@
till fhe does marry. Thus, a Teftator
may devife a Land or ‘T'enement on con-
dition, that if the Legatary leaves
Children behind him, he fhall have the
Property thereof, and tranfmit it to
them; and that if he has no Children,
he fhall only have the bare Ufufru& of
it; and that after his Death the Pro-
perty fhall go to another : Whith will
make this Legacy to have different Ef-
fe@s, according as it happens that the
Legatary has Children, or has none a.

a Si navis ex Afia venerit ¢ fi decem dederit: fi

capitolium afcenderit. L 2. ff. de condit. & dem.
See what has been faid of Conditions in Cove-

nants, in the fourth Se&ion of Covenants.

IL

Charges are Engagements which the ,, p,z,;.
Teftator impofes on his Executor, or o-sies of
ther Perfon to whom he leaves any thing Charges._
by his Will ; as if he charges his Execu-
tor, or a Legatary, with the Ufufru& of
fome Land or Tenement, witha Serﬁ?eﬁ

wit

Plifbed in the Teftator’s Life-time.
39. If this Condition is a Fat? that may be
reiterated, it muft be accomplifbed. :
go. If there be a Term joined to the Con-
dition, it is neceffary to wait till the
42/ 0 . R
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‘with an Annuity, in favonr of a third
Perfon 4. .

& Damnas efto hzres Titium finere in illa domo
habitare, quoad viver, J, 15. ff. de ufw. o ufufr.
beg.  Uti dent Gaio Seio fororis me filio i hono.
rem- Confulatus quadsaginta. 4, 36, f de condit. ¢
dm. ’ H

I
3. Defini-  Deftinations are DireQions given by
}’:":{0 ‘z" the Teftator, whereby he appropriates

4 Defini-
tien of
Motives.

$. Defini-

to certain Ufes the things which he be-
queaths. Thus, for inftance, if a Tel-
tator leaves a Sum of Money to an Hof-
pital, to be laid out on 2 Building, or on
Moveables, or fome other thing, this is
2 Deftination which he makes of this
Legacy.. :

¢ Quod fi cuiin hoc legatum fit, ut ex eo aliquid
facerer, veluti monumentum teftacori, vel opus, aut

epulum municipibus, fub modo Jegatum videgur. 4,
17. S.4ls. ff. de condit, ¢ dem.

Iv.

Motives are the Caufes which Tef-
tators fometimes exprefs as the Reafon
that has induced them to make certain
Bequefts; and they are of two kinds.
One is of the Motives which relate to
the time paft, and which precede the
Difpofition of the Teftator: And the
other is of the Motives which regarda
Fa& that is to come, the Hopes and
ExpeQation of which engages the Tef-
taror to make fome Difpofition. Thus,
for the time paft, the Confiderations of
Affe&ion, Efteem, and Gratitude for
good Offices and Services done, are Mo-
tives which engage one to name an Exe-
cutor, or to leave a Legacy 4. Thus,
for the time to come, the Hopes or
Expe&ation that a Relation and Friend
of the Teftator’s will be willing to take
upon him the Guardianthip of his Chil-
dren, is a Motive which engages tM®
Teftator to leave him a Legacy. And
thefe Motives, whether for the time paft,

or the time to come, may make the Dif- -

pofitions conditional, or may not have
that effed, according as the Teftator
fhall have declared his Intention ; asfhall
be explained hereaftere. o

d Titio, quia me abfente negotia mea curavit,

Seicham do, lego, §. 31. Infh. de leg,
e Setthe temth Arsicle.

V.

Defcription is an Expreffion which

- tion of De- the Teltator makes ufe of inftead of

feripsion.

the Name of the Perfon, or Thing,
which he means, or which he adds

Tl‘t‘.”l‘. SC&. 8_: -

to fpecify it more

exprefly, and to
diftinguith it. As if inftead of ‘na-
ming an Executor, or a Legatary, he
defcribes him by his Quality ; if he
gives to the eldelt Son of {uch a one;
1f having devifed an ERtate, he adds its

Situation and its Bounds; if having be-

"queathed a Pi&ure of fuch a Hiftory, he

adds the Name of the Painter, or men-
tions from whom he had the Pj&ure £

f Demonftratio plerumque vice nominis fungicur,
L 34. f. de cond. ¢» dem. o

Servum Stichum, quem de Titio emi, fundum
Tulculanum, qui mihi a Seio donatus eft. /. 1.5
de condis, ¢ dem.  See the eleventh Artide,

VI.

7t

The Terms of Time are the Delays 6. Defini-

which
fitions, whether it be to defer the Exe-
cution of them, or to make their Vali-
dity to depend thereon, as fhall be ex-
plained in the twelfth Article. And

thefe Terms or Delays are of two forts: .
@ne isof a certain Time, as to the firft -

Day of fuch a Year, or within {o many
Yearsto be reckoned from fuch a Dayyg -
The other of an uncertain Time, as at
the T'ime of the Death of fome Perfon,
or at the Time of his Marriage 5.

‘;tg IAm'm.'l bina trina die daco. I, 30. ff. de L.’

4 Dies autem incertus eft, cum ita feribirr he-
res meus.cum morictur, decem dato, L. 1. §. 2. -
ge folr:d. @ dem. Sce the twelfthgend chirteenth

rticles .

. VIL

the Teftator adds to his Difpo- ‘7‘.::’ ,;{ b}"".

Time.

Altho the Conditfons, the. Charges, 7. 5
and Deftinations sre diftinguifhed -in Charges,
the manner that has been jult now ex- Dfina-

plained, yet as the Werd Condition is

tions, and
Conditions

commonly ufed in our Language, it 4r¢ ofics

comprehends often the Charge
Deftinations; and the Word Charge
takes in likewife the Conditions. Thus,
it is faid of a Legacy or Devife, that
charges the Devifee of a Land or Tene-
ment witha Service, that this Devife js
left on condition that the faid Devifes
fhould fuffer fucha Service : Thas it is faid
of the Legacy of a Sum of Money deftin’d
for a Building, that the faid Legacy is
lefc on condition that the Legatary
fhould build. Thus we fay of 2 Lega-
cy left en condition that the Legatary
fhould reftore to the Executor a certain
Writing, a Moveable, or other thing,
that this Legacy is left with the Charge
of reftoring the faid Writing or Move-
able. Andin fine it is faid of a Legacy
deftined for fome Purchafe, or for “ff'on}(e

ork,

s and confound-
ed toge-




Work, that itis left with this Charge, or
upon this Condition, that the faid Pur-
chafe or Work be made or done by him
who is charged with it. But we muft
take care with ‘refped to this Ufage
- which confounds thefe Words in one
and the fame Senfe, that we do not for
all that, confound Charges, Deftina-
tions and Conditions together : For al-
tho they have often the fame effe&, yet
their Natures are different; which it is
neceffary to diftinguifh for the rightufe
of the Rules i, as will appear by the
following Articles.
i See the following Articles. The Ufage of thefe
Words, Charges and Conditions, are commonly con-
founded in our Languags.

' VIIL
8. The

Charges - Lhe Charges may be conceived two
 may be cone WRYS : One, in fucha manner that they
ceivd ei- may make in reality Conditions on which
ther s the Effe& of the Teftator’s Difpofitions

Condi-  may depend ; and the other, fo as not
tions, or

as
fé’i’fgu. for Example, if a Teftator bequeaths to
a Creditor of one of his Friends a Sum
of Money, or fome other thing, with
Charge to the faid Legatary to reftore
to the faid Friend the Bond or Obliga-
tion of what he owes him, or wih
Charge to defift from a Law-Suit which
he has commenced againft him; thefe
Charges make the faid Legacy conditio-
nal, and ang in effe@ Conditions, with-
out the Performance of which the Lega-
tary fhall have no part of the Legacy.
But if a Teftator devifes an Eftate of a
thoufand Livres yearly Income, with the
. ‘Charge of paying out of it every Year
a Reft of two hundred Livres for a
Foundation ; this Charge will not be
a Condition upon which the Efte& of
the faid Devife will depend, but will
only give to thofe to whom this Rent
ought to be paid, a Right to diftrain
the Fruits of: the faid Eftate, and the
other Goodsof the Legatary, if having
accepted the Legacy, he does not ac-

quit the Charge /.

§ This is a Confequance of the prmdi;xg Articles.

]
IX.

- o.The Dg-. 'The Deftinations as well as the
finarions Charges, may be conceived ejther in
may, or  Terms which makethem to be #Condi-
ey m tion, or to haye the Efte& thereof ; or
Effectof in other Termsy and without this Efte&.
Condi-~  Thus, for inftance, if a Teftator charges
Fionse his Executors to give a Sum of Money

to a young Woman when fhe marries,

to have the ufe of Conditions. Tlas, .
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to be to her inftead "of a Marriage Por<
tion, this Deftination will have the Ef-
fe& cf a Condition ; and if this young
Woman does not marry, or if fhe dies

.before fhe is of Age to marry, this Le-

gacy will be null . Thus on the contra-
ry, if a Teftator leaves a Sum of Mo-
ney to an Hofpital, to be laid out there
onf{ome Edifice ; althothis Edifice fhould
happen to be built by fome other means,
or fhould not be neceflary to the faid

" Hofpital, yet this Deftination would

be no Obftacle why the Sum fhould not
be due, that it may be laid out upon
fome other Work, of an equal or grea~
ter Advantage for the faid Houfe: For
the Intention of the Teftator was not,
that this Deftination fhould have the
Efte& to make the Legacy conditional .

- m In legatis & -fideicommiflis etiam modus ad- -
feriptus pro conditione obfervatur. L 1. C. de his
que fub. mod, .

n Pecuniam eo legatam, in id quod maxime ne-
ceflarium videretur, conferre permittitur, & 4. ff
de adm, rer, ad civit. pert.

. X.

\

The Motives, as well as the Charges 1o, T4
and Deftinations, may be conceived ei- Motives
ther in Terms which make themto have 74y either,
the Effie& of a Condition, or in fuch za’::’}‘
Terms that make them not to be con- copg;-
fider’d as a Condition ; whetherit be that tions, or
the faid Motives refpe& the time paft, #of bave
or the time to come. Thus, for Exam- ’z: Effect
ple, for the time paft, if a Teftator be- " reof-

ueaths 2 Sum of Money to one of his
%ricnds, becaufe he has taken care of
his Affairs; this Legacy will not be con-
ditional : ‘And altho this Legatary may
not have taken*this Care, yet the Lega-
cy will neverthelefs be due o, according
to the Rule explained in the xxiid Arti-
cle of the wiith Se&ion. But if the
Jeftator has explained this Motive in
the Terms of a ConditidH, the Legacy
will not be due unlefs it appear that the
Legatary hasfatisfied it ; as if the Tef-
tator had faid, I bequeath to fuch a one,
if it fhall appear that he has done fuch a
Bufinefsp. And it is by the Expreffion of
the Teftator, and by the Ciri;umﬁances, '

o Falfa caufa adjecta non nocet : veluti cume quis
ita dixerit, Titio quia me abfente negotia mea cure-
ity Stichum do, lego : velita, Tisio quia pasrocinio
ejus capirali crimine "liberatus fum do, lego. Licet
enim neque negotia teftatoris unquam geflerit Titius,
neque patrocinio ejus liberaws fit, legatum tamen
valet, §. 31.infl. de legat,

p Sed fi conditionaliter enuntiata fuerit caufa, a-
liud juris eft.  Veluti, hoc modo, Tisio fi negoria
mea curavit, fundum smenm do, lege. d. §, 31. inf.
L17.§. 3. ff decond, & dem. . ’

~ that
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that we are to judge whether thefe forts
of Legacies are pure and fimple, or
whether they are conditional g. Thus
with refpe& to the time to come, if a
Teftator bequeaths to one of his Rela-
tions, or Friends, a Sum of Money to
be paid after his Death, adding to the
Legacy, that he hopes the Legatary
will affift the Teftator’s Children with
his Counfel and good Offices when there
fhall be occafion ; this Motive will ob~
lige the Legatary only in point of Ho-
nour, and this Legacy, which is payable
before the faid good Offices, will not
berevoked, altho they arenot perform-
ed. But if a Feftator leaves a Sum of
Money to an Attorney or Sollicitor,
that he may take care of inftruéting and
folliciting a Raw-Suit, thatis either al-
ready commenced or to be commenced,
this Motive will be inftead of a Condi-
tion ; and this Legatary will not be en-
titled to the Legacy, unlefs he perform
the Condition according to the Will of
the Tefator, and the State of things.
Thus, for another Example, # a Tef-
tator leaves a Sum of Money to one of
his Relations or Friends, toengage him
to accept the Guardianthip of his Chil-
dren, and the Legatary refufes it, he
* thall have no right to the Legacy r-

q Falfam caufam legato non obefle veris eft.
Qura ratio legandi legato non cobaeret. Sed ple-
e doli exceptio locum habebit, fi ur g

i non fuifle. 1, 72. 6. & f. de condis.
o dem, :

" r Etiam fi panis bonorum fe excufaverit tutor,
(puta Iralicarum vel Provincialiom remum) tocum
qued reftamento datum eft ei auferetur. L 321,
de legae, 1.

XL

Defcriptions do not ufually imply a
Condition, but are diftinguithed from
Conditions in this, that they for the
moft part have regard to the paft and
prefent time, whereas the greateft part
of Conditions refpe@ the time to
came s. But there may be Défcriptions
conceived in Terms which give them
the Nature of Conditions. Thus there
is #o Condition, when aTeftator, the
better tosdefcribe a Land or Tenement
that is devifed, "and fufficiently fpeci-
“fied, adds that it is the Land or Tene-
ment which he purchafed of fuch a one,
or that fuch a one gave him ; and this
Legaey is independent of the Truth of
this Defcription, {fo that altho it were

s Jnter demonfirationem & condiionem hoc in-
terefll, quod demonftrado. plerumque faGam rem
oftendit, conditio futuram. 1 34. 6. 1. ff. de con-
dit. & dm.' :

Voui. I
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falfe, yet the Legacy would neverthe-
lefs have its effe&: For the Teftator
may have been deceived as to thefe
Circumftances; and itis fufficient that
what he had 2 mind to give is well e-
nough known otherwifes. Thuson the
contrary, if a Teftator had bequeathed
that which was due to him by a Debtor °
whom he named, this Legacy would
imply the Condition that there wasa
Debtowing, and if nothing was due, the
Legacy would be null. Thus, in like
manner, if a Teftator had bequeathed
the Fruits that fhould be gather’d in
fuch a Ground the Year of his Death,
this Defcription would imply the Con-
dition that there thould be K)me Crop,
and if there were none, the Legacy
would be without any effe&x But if
the Teftator having bequeathed a Sum
of Money, fhould add afterwards that
the faid Sum fhould be paid to the Le-
gatary out of the Produce of fuch a
Crop, or out of the Moneys which
fhould be found in fuch a Place ; thefe
Defcriptions being added only to thew
his Heirs or Executors whence they
might eafily pay the faid Legacy, would
not make it conditional, unlefs they were
exprefled in fuch Terms as might make
one judge that the Teftator had a mind
to ath only what could be made
of fuch a Crop, or other thing, which he
had thus fpecified x. ’

t Demonflratio plerumque vice nominis fungitur,
nec intercft falfa an vera fit, fi certum fic quem
te(tator demonfiraverit. d. [, 34. f. de condis.

© dem.

Demonftratio falfa eft,. velwi fi ita feripram fie 2
Servum Stichum quem de Titio emi s fundum Tuf
culanum qui miki a Seio- donasus efi. Nam fi con-
flat de quo homine, de quo fundo fenferit teftator,
fi ad rem non pentinet, is quem emiffe fignificavit,
donatus effet: aut, quem donatum fibi efle figni-
ficaverat, emerit. /, 17. ¢od. : )

% Si mihi, quod Titius debet, fuesit legatum,
neque Titius debeat, fciendum eft nullum efle lega-
tum. I 75.6. 1, de leg. 1. Ineft conditio legad
veluti cum ita legamus, froftus qui ex fundo pere
cepti fuerint hares dato. I 1. §. #lt. ff. de condiz.
© dem, ,

x Quidam teftamento, vel codicillis, ita legavit,
awreos quadringentos Pamphila dari wlo ita, wus
infra feriptum off : ab Tulio anttore aureos tot, &
i caftris quos babet, tot, ¢ in numerato qsos ha~
beo, tor, ~Poft multos annos eadem voluntate ma.
nente, deceffit : cum omnes fammz in alios ufus ef.
fent tranflatz, Quxro an debeatur fideicommif-
fum? Refpondi, verifimilius eft, 'ﬂgmrem familias
demontftrare potius heeredibus vpluiffe, unde aureos
quadringentos fine incommodo rei familiaris contra-
here poffint, quam conditionem fideicommifio in.
jeciffe, quod initio pure datum effer: & ideo qua-
dringenti Pagphilz debebuntur, L 96. ff. de leg. 1.

Firmio Heliodoro frasri meo dari wolo quingma-
ginta ox redisu pradiormm meorum futuri anni.
Pokea non videri conditionem additam, fed tempus
folvendz pecuniz prolatum videri refpondit: fruc-
tibus fini relitz pecum: non perceptis, uberta-

tem
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tem effe neceflariam anni fecundi; 4 26, f quand.
dies log. ced.

XIIL

12. Tee  The Terms of Legacies fixed to 2
f;’:::{ﬂ certain Day, fuch as the firft Day of
tain time f0ch a Year, or within fuch a time, do
makes the not make a Condition on which the Le-
Legacycon- gacy may depend; and the effe& of
wal. thefe Terms is only to defer the Deli-
very of the Legacy, the Right of which

is already acquired to the Legatary,

and which, were it not for the Term,

~would be due inftantly y ; but the Term

of an uncertain Day implies a Condi-

tion on which the Legacy depends.

Example. Thus, for example, if a Teftator be-
g:xeaths any thing to an Infant when he

all have attain’d the Age of fourteen or

‘one and twenty Years compleat, toa

Friend when he thall purchafe fuch anOf-

fice, to a young Woman when fhe fhall be
married; thefe Legacies imply the Con-

dition that the faid time fhall happen,

that the Legatary fhall be of Age, that

" he fhall purchafe fuch an Office, that

the young Woman fhall be married ;

and this Condition is the fame as if the

‘Teftator had left the Legacy in cafe’

the Legatary fhould live' to that Term,
and that if he died before, the Legacy
fhould be null z. Thus we muft not con-
found the Legacies which are made pay-
able at anuncertain time, with the Le-
gacies payable at a certain Term. -

_ 9 Si dies appofita legato non eft, prafens debe-
tur, aut confeftim ad eum 'A)erénct, cui datum eft.
Adjefta, quamyis longa fit, ficerta eft, velutii Ka-
lendis Januariis centefimis, dies quidem ftatim ce-
dit, fed ante diem peti non poteft. L 21. ff. quand.
dies leg. vel fid, ced.

z Dies incertus conditionem in teftamento facit
1, 75. de cond. ¢ dem. *

Siincerta (dies) (quafi cum pubes erit, cum in
Jamilia nupferis, cam magifirasum inierss, cum a-
liquid demum, quod fcribendo comprehendere fit

commodum, feceris) nifi tempus conditiove obti- -

git, neque res pertinere, neque dies legati cedere
eql‘.I 21, ﬁ[.k;u»d. dies legat. ced. °

Si Titio cum is annorum quasuordecim effes
Jaltus, legatum fuerit, & is ante quartumdecimum
annum deceflerit, verum eft ad hxredem ejus lega-
tum non tranfire : quoniam non folum diem, fed
ctiam conditionem hoc legatum in fe continet, fi ef-
fe@tus eflet annorum quawpordecim. 4, 22. eod. v, I
an. §. 7. C. decadsc. toll. See the following Ar.
gicle, with the Remark on it ; and the fixteenth Ar-
ticle of the ninth Secion of Legacies, See, touch-
ing Legacies at the Age of fourteen Years, the
fame fixteenth Article of the ninth Se&ion of Le-
gacies, and the Remark that is there made on it.

X1

12. ano. The Uncertainty of the times on
ther Ex- Wwhich depend the Legacies explained in
ample.  the foregoing Article confifts in this,

that it is uncertain if thofe times will

24 The CIVIL LAW, &. Boox IIL

ever happen ; for it may not happen that
the Legatary lives to be of Age, or
that he has fuch an Office, or that a
young Woman marries. But there are
times uncertain in another manner, al-
tho it be certain that they will happen,
and which do neverthelefs . make the
Difpofition of the Teftator to be con-
ditional ; as, for inftance, if he char-
ges his Heir or Executor to reftore at
his Death either the whole Inheritance,

or a certain Land or T'enement to ano-

ther Perfon : For in this cafe, altho it
is certain that the Time of the Death
of this Heir or Executor will happen ;
yet fince it is uncertain, if, when it
does happen, the Perfon in whofe fa-
vour the faid Difpofition is made, is not
dead, this Uncertainty renders the
Difpofition conditional, and impliesthe
Condition that this Perfon do furvive
the faid Heir or Executor 4. -

a Hares mexs cum ipfe moristur cemsum Titio -

dato. tum fub conditione relitum eft : quam-
vis enim hzredem moriturum certum fit, tamen in-

certum eft an legatario vivo dies legati non cedat:

& non eft certum ad eum legatum perventurum,
L. 79. §. 1. ff. de condit.cr dem.

Dies autem incettus eft cum ita feribitur, Hares
mess cum moriesur decemn dato. Nam diem incer-
tum mors habet ejus.  Et ideo fi legatarius ante de-

cefferit, ad haredem cjus legatum non tranfit : quia .
non ceffit dies vivo eo, quamvis cercum fuerit mori-

turum begredem. L 1. §.2. ff. decond. ¢ dem.

Si, cum hares moriesur, legenr, conditionale
legatumeft. Denique vivo bzrede defunitus lega-
tarius ad hredem non transfert.  Si vero, cwm spje
legatarins morietur, legetur ci, certum eft legatum
ad hxredem tranfmitti. & 4. ff. quando dies legas.
wel fideic. ced. See the feventeenth Article of the ninth
Seétion of Legacies.

§ We have not put down in the Arti=
cle what is faid in the laft of thefe
Texts, that the Legacy due at the time
of the Legatary’s death is not conditio~
nal, and that he tranfmits it to"his
Heir or Executor. For it does not
feem probable, that it will ever come in-
to any one’s mind to leave a Legacy fo
ufelefs to the Legatary, and of which
no one could have any Benefit, except
the Legataty’s Heir or Executor, who
perhaps might be no Relation to theTe(-
tator, nor fo much as known to him.
And if the Teftator had had .a mind to
leave only to the Children of this Le-
gatary, and after his Death, he would
have exprefled himfelf in another man-
nner. But altho this Cafe fhould never
happen, yet we makethis Remark here
on occafion of this Text, that we may
add at the fame time the Reafon why
the Uncertainty of the time of the Lega-
tary’s Death does not make the Legacy
conditional, as the Uncertainty of the
time of the Executor’s Death does.

Which

il
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Which proceeds from this, That in the
Cafe of a Legacy due at the time of the
Executor’s Death, it may happen that the
Legatary may die before him, in which
Ca?e there will be neither Legacy nor
Legatary; whereas, in the Cafe of a
Legacy due at the time of the Legata-
ry’s Death, it cannot happen that the
Legatary fhould die before the Time in
which the Legacy ought tg begin to
have its Effe&, which is the Time in
which he dies. Thus it will be in the
laft Moment that he pafies from Life to
Death that this Legacy will have its Ef-
fe&, to pafs from the Legatary to his
Heir or Executor. ’

. XIV.
It follows from thefe different Man-

4. Itis

::‘;5"2 ners in which Teftators may diverfify
ouifp the their Difpofitions, that in all the Cafes
diferens  'Where the Queftion is to interpret any
jirts of ome of them, it is neceffary to examine
Difef-  jts Nature, to know whether it is pure
i te® and fimple, -or conditional, and whe-
judge a-  ther it contaids any of the other Cha-

raGers which have been jaft now men-,
tioned, in order to difcover by the faid
Chara&ers, and by the Expreffions of
the Teftator, what may have been his
Intention, and how his Difpofition ought
to be executed 4.  Which depends on the
preceding Rules, and thofe that follow,
and which relate chiefly to Conditions.

b This is 4 Confequence of the preceding Rales.
See the Articles which follow.

XV.

15.Thres  Conditions are of feveral forts, and
fms of  may be diftingnifh’d into difterent Claf-
Condisions (es, - according to the different Views
juft 7o under which they are confidered. If we
the divers confider them with refpe& to the di-

’

Jmsof  vers forts of Fa&s, or Events, on which
Ffsor  they depend, there are three forts of
Ewstson them. 'The firlt, is of thofe which de-

,':;‘ :,, pend folely ‘on the Deed of the Perfon
pad. to whom the Condition is enjoined:
The fecond, of thofe which depend on:
Events in which the Deed of that Per-
fon has no Share: And the third, is of
thofe which depend partly on the Deed
of the faid Perfon, and partly on an
Event that is independent of his Deed.
The Condition, that a2 Legatary fhail
give 2 Sum of Money, do fome Work,,
difcharge what is owing him by one of
his Debtors, that he fhall mot raife a
Building fo high as to prejudice the
Light and Profpe& of a2 Houfe belong-
ing to a Friend of the Teftator’s, and
o‘th‘e;r fucll} like Conditions, ‘are of the
oL I,

Tit. 1. Se&t.8. |

firft of thefe three kinds. A Legacy of
a Sum of Money, on Condition that
there be fo much clear got of 2 Law-
Suit that is ftill depending, or in a Com-
merce which is not as yet ended, would
be ofthe fecond kind. And wemay give
for an Example of the third fort, the Con-
dition impofed on a Legatary to buy a
Houfe of a third Perfon, either in order
togive it to fome other Perfon, ortofit up

75

‘an Apartment in it for an Ho?kal : For

this Condition would depend partly on
the Deed of him on whom it wasimpos’d,
and partly on theWill of thkeOwner of the
faid Houfe, or perhaps even on a Cafual-
ty, which might render it impoffible. As,
it the Situation of the faid Houfe fliould -
expofe it, together with the Ground on
which it ftood, to be deftroyed by the
Over-flowing of a River, or by a Tor-
rent, and that in fa& the Houfe and.
Ground fhould happen to perifhec.

¢ In fato confiftentes conditiones varietatem ha-
bent: & quafi tripartitam recipiunt divifionem :
Us quid detur, wt quid fiat, ut quid obsingat, Vel
sewo, ne detur, me fiat, ne obtingat. Ex his, dan-
di faciendique conditiones in perfonas ¢ollocantur,
aut ipforum quibus quid relinquitur, aur aliorum.
Tertia fpecies in eventu ponetur. A 60. § de cone
dit, ¢ demion. ‘

XVL

Conditions may likewif¢ be diftin-
guithed into three kids, accordihg to
the Times to which they may have rela- ¢, ,.%
tion. One is of thofe which refpe® i s
the Time paft: As if a Teftator be- jpect o
queaths a Sum of Money, in cafe the Time.
ame fhall be found to be dye to him
from a Bufinef(s already begun in his Ab-
fence by fome Friend of his, whom he
had jntrufted with it, but the Event of
which he did not as yet know. The fe-
cond kind, is of the Conditions whiéh
relate to the prefent Time : As, if 2 Tef-
tator Jeaves a Legacy to a Stranger, or
Alien, in cafe he be naturalized at the
Time of making the Teftament, or at
the Time of the Teftator’s Death,
which will be the prefent Time of the
Succeffion’s being open. The third is,
of Conditions which have refpe& to the
Time to come: As, if the Teftator
leaves a Legacy in cafe the Legatary
fhall happen to purchafe an Office. But
it is only, . properly fpeaking, this third
kind which has the true Chara&er of 2
Condition, which is to fufpend, until the
fame does happen, the Difpofition of the
Teftator which depended on it: Where-' .
as the Conditions which r?ate_ ei-
ther to the Time paft or prefe

6. Three
orss of

refent, do
not fufpend any thing; and thit at:

the Mqment 'of 'malring the Tefta-.
ment, or of the D“lfh of the Teftator,
i 2 it
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it is determined either that the Dif-
pofition is null, if the Condition

not happened, or if it has happened,
that the Legacy Thall have its Effe&-
And there is nothing in fufpenfe but the
Knowledge whether it has happened,

‘ornot d.

d Multum intereft ‘qualis conditio pofita fuerit.
Nam ant in praterirum, aw in prefens, aut in fu-
turam. 1. 16, ff. des inj. repe.

Si in praterium collata fit conditio, vel ad prae-
fens, non videtur fub conditione infliturus, Aut
enim impleta eft conditio, & pure inflitutus eft :
aut non eft, & nec hzres inflituwus eft. 4 3. §. 13.
. de ben. libers. : :

Nulla eft conditio qua in prateritum confestur,
vel qu in praefens: veluti fi Rex Parthorum vivit ;
fi navis in portu ftat. k. 10. in f. ff. de condits infl.

XVIIL .
" We muft likewife diftinguifh under
another View two forts of Conditions,
‘which comprehend them all. One is
of thofe which are exprefs, and the
other of thofe which are called tacit.
The exprefs Conditions are all thofe
which the Teftators exprefs in Terms
of Conditions, or other Terms equiva-
Jent : -And thofe Conditions are called
Tacit, which without being exprefled,
are tacitly imglljed in the Claufes of the
Teftament. hus, when a Teftator
bequeaths the Fruits of fuch 2 Ground,
of fuch a Year, or the Profits which
arife from fuch an Affair ; thefe forts of
Legacies imply the tacit Condition,
that there fhall be Fruits gathered in
the faid Ground, and that fome Profit

" fhajl be made of the faid Affair when it

fhall be endede. But thefe forts of
Conditions which are implied, do not
make the Legacies of this kind condi-
tional with this Effe&, o as to make
the Right of the Legatary to depend
on them. For before that it be certain,
in the Cafe of the Legacy of a Crop,

whether there will be any Fruits, or

not; and in the Cafe of the Legacy
of the Profits arifing from fuch a Bufi-
pefs, whether there will be Profit or
Lofs thereby ; the Legatary has acqui-
red his Right to what Fruits the Ground
may produce, or to what Profic may
arife from the faid Bufinefs. And the
Legatdry has fo fully acquired this Right
betore the Event gives him the Ufe of
the Legacy, that if he fhould happen
to dic in the mean while, he would
tranfmit his Right to his Heir, So that
the Effe& of this Condition is got fuch,
as that the Validity of the Legacy de-

peiids-thereon, bat it is only fuch, that
" & Inglt conditio legati, veluti cum ita legamus:

ff, de coadit. & dem.

i

- ~

i &

Fhﬁbisx{' ex fundo percepsi fusrins hares duso, .

the Legacy withont being null, may
happento be of no manner of Profit to
the Legatary f. '

f Conditiones extrinfecus non ex teftamento veni-
entes, id eff, qua tacite inefle videantur, non facioae
legata conditionalia, I, 9¢. f. 4 condit. 7 dem.

XVIIL

- Another kind of Gonditions is made 18, Impos:

up of thofe which are impoffible.
we muft reckon in this
ly that which is impoffible by Nature,
but likewife that which is contrary
to Law, good Manners, or Decency.
As, for example, if a Teftator had be-
queathed a Marriage-Portion to 2
young Woman of ten Years of Age, on
condition that the fhould marry within
aYear; or if he had left 2 Legacy on
condition that the Legatary fhould fix
his Domicil in a certain Place. For the
Condition of this Marriage would be
contrary to Law; and that of fixing his
Domicil in a certain Place being con-
trary to the juft and natural Liberty
that every one has to chufe his Dwel-
ling-Place, would be in fome manner
*contrary to good Manners and Decency.
Thus, thefe forts of Conditions oblige
to nothing at all, no more than thofe
which are naturally impoffible, and they
are held to be the fame as if they were
not written. For that is confidered as
impoffible which cannot be-done with-
gut Breach of the Law, or of good
Manners and Decency. And if there
were in a Teftament Conditions either
naturally impoffible, or contrary to Law
and good Manners, the Difpofitions
which the Teftator thould make to de-
pend on them would neverthelefs have

their Effe&, although thefe Conditions

fhould have noneg.

¢ Obtinuit impofiibiles conditiones teftamento, ad-
fcrig:as pro is habendas, 4 3. ‘. do comdit.
[ h

Sub impoflibili conditione, vel alio mendo fattam
{nj(%innionem placet non vitiari. 4, 1. £ de condit,
m L] . -

Conditiones contra edi®a Im , aut con~
tra leges, aut qux legis vicem omai vd
quee contra bonos mtares, vel deriforia funt, aus
hujufmodi quas pratores improbaverunt, pro non
fcripeis habentur.  Et perinde, ac fi conditio bare-
ditati, five legato adje@a non effet, capitur haere-
dicas legaumve. L 14. ff. de condiz, inft. -

.-Titio,cenmum relita (unt it8 « 3 mowumento mes
non recedat, veluti in illa civitate damicilinm. bas
beas : poteft dici, non effe'locum. cautioni per quam
jus libeftatis infringitar. L 71. §. 2. ff. de con-
dit. & demonfir. ' o

. Quee facta kedunt pietacem, exiftimationem, ve-
recundiam noftram, & (w generaliter dixerim) con-
tra bonos mores fiunt, nec facete nos poffe creden-
dum eft, h 15. ff. de condiz, infl.

Ser the swelfth Arsicl of the fowrth Seftion of

Cousnanis. Co
: - XIX.-
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XIX.

There may be Conditions which,
without being naturally impoffible, and
without having any thing in them con-
trary to Law and good Manners, can-
not be fulfilled, becaufe of fome Event
which makes the Performance of them
jmpoffible : And in that Cafe the Dif-
pofition which depepded on fuch a Con-
dition will have its Effe&@, or will not
have it, according as the Quality of
the Condition may mark what was the
Intention of the Teftator. Thus, for
example, if a Teftator had devifed a
Tenement, or other thing, on condi-
tion that the Legatary fhould give a
Sum of Money to fome Perfon before
the Legacy fhould be delivered to him,
and that the {aid Perfon fhould happen
to die before the Teftator; the Non-
performance of fuch a Condition that
is become impoffible, would be of no,
prejudice to the Legacy, and the Lega-
tary would have it without paying the
Sum of Money : For the Intention of
this Teftator was to leave two Le-
gacies; one to this Legatary, and
the other to that Perfon. So that the
Fruitlefnefs of the one Legacy does not
annul the other, no more than in the
Cafes of the twenty ninth Article 5.
Thus, on the contrary, if a Teltator

- had left a Legacy to a young Woman,
" in cafe the fhould happen to be married

to fuch a Relation or Friend of the
Teftator’s, and that the faid Relation
or Friend fhould chance to die before
the faid Marriage, the Legacy would
be null. For the Intention of this Tef-
tator had for its Obje& only this Mar-

rage .

v b See the twenty ninsh Arsicle of this Seftion.

made with
8 View 8o
procsire
others, ars

snlawful,

i tum five fidéicommiffum & patruo tuo re-
Li@tum ubi, fub conditione f§ filio cjus smpfiffes, cum
morwo filio, priufquam matrimonium cum eo con-
traheres, conditio defecerit, nulla ratione deberi tibi
exiflimas. L 4. C. de condit. infl. tam legat. quam
B8, v. [ decondis. & dam. , .

XX.

We ought to reckon among the Con-
ditions that are contrary to good Man-
ners, thofe which a Teftator adds to 2
Difpofition in favour of fome Perfon,
in order to procure to himfelf the like
Benefit. As, if he thould inftitute {uch
a one for his Heir or Executor, in cafe
the {aid Perfon hath on his part named
this Teftator to be his Heir or Execu-
tor. And it would be the {ame thing
bn a Legacy left on fuch a Condition.
And in general, in what maaner foever

‘tend 1o the procuri

- Tit. I. Sect. 8: |

thofe Difpofitions are conceived, which
, of others from
thofe Perfons in whofe favour they are
made, whether it be that the Teftator
expeéls the faid Difpofitions to be made
in his own favour, or in favour of other
Perfons; or that he gives to one Perfon,
in_order to get from another; all thefe

kinds of Difpofitions are contrary to

good Manners, and are unlawful 2
.4 Capratorias inftitutiones non eas Senatus impro-
bavit, qua mutuis affe@tionibus judicia provocave-
runt ; fed conditio confertur ad fecretum
alienz voluntatis. I. 70, ff. ds bared. inflis. L 11.
C. ds 1eft. mil. ex parte me Titius heredem
feriptum in tabulis. fuus recitaverit, ex ea parte bzres
efto. L 1. in f. ff. de bis que pro mom forips.
_ Captatoriz fcripturz fimili modo neque in hzre-
ii‘mibm, neque in legatis valent. I 64. £ ds
% ) .

"Sed illid quari poteft, an idem fervandum fie -

quod Senatus cenfuit, etiam fi in aliam
captionem direxerit : veluti, fi ita fcripferic, Tisins
Ji Mavium tabulis sellamenti [ui haredem & [s feri-
poum ofienderis probaverisque, bares eflo, Quod
in fententiam Senacufconfulti incidere non eft dubi-
um. b73. § 1. f ds bared. inflis, v. I 2, eod,
k2. eod. .

9 Thefe forts of Difpofitions fo mean
and fordid, which are mentioned in
this Article, muft nceds have beeni
very frequent at Romwe, fecing it was
neceflary to have a Law to. re
them, which was a Decrec of the Se-
nate, of which mention is made in the
Texts cited on this Article. ThisRule
is not very neceffary with us; for altho
we have other unfair Ways enough prac-
tifed among us in order to procure fa-
vourable Difpofitions from Teftators,
yet we fee but few Perfons who think o
layin% fuch Snares as thefe, and as few
who fuffer themfelves to be caught in
them. ’

‘We are not to reckon in the Number of
the Difpofitions fpoke of in this Asticle,
the mutual Teftaments of two Perfons,
who inftitute reciprocally one another
Heir orExecutor : For neither of the two

anticipates theWill of the other, in order
to procure the faid Inftitution in his Fa~

vour; but both the one and the other’
having a reciprocal Affe&ion, which can
oaly.proceed from juft Caufeg, thereis
no reafon why the® one and the other
fhould not exprefs it- by fuch an Inftitu=
tion asthisis. And itis enough
approved of by thefe Woris-o the firlt
of the Texts quoted on this Article ;
Non eas (inftitusiones) Sematus improbavit
que mutuis affeCtionibus judicia provocaves
runt. It is for thefe Reafons that the
reciprocal Teftaments have been appro~
ved of by the Novel of the Emperor
Valentinian, De Tefiamentis, and by our

Ufage,

r—'*r'""‘ T ;“'".' i - T T e o T e

- o~

77

o
.




%8

Ufage, and likewife betweeti Husband
atid Wife in fome Cuftoms.
XXI.
.. If the Teftator did not make his
Difpofition in favour of a Perfon, to
depend on what he fhoald expe& from
" on Ao . him; but that having known, for exam-
kfowledg. ple, that a Perfon had left him {ome-
ment of 4 thing by his Teftament, he on his part,
f"’ﬁ’:“’ Be- out “of a Senfe of Gratitude, fhould
*eMe " leave fomething to the faid Perfon, or
to fome of his Children, or Friends, on
his account; fuch 2 Bequeft, not being
made with a view to procure the like
from the faid Perfon, would have no-
thing unlawful in it . '

m Tllz inflitutiones captatoriz non funt, veluti, fi
$a haredem quis inflituat, qma ex parre Titius me
beredem inflisnit, ex ea parte Mavins. hares efto.
Quia in prazteritum non in futafum inftitutio collata
eft, .71, f de bhared. infl, ’

In she Article we have not made ufe of the Ex.
preffion inflanced in this Text, 1inflitute fuch a one
my Heir or Executor, for the fame Share or Portion
that another has inftituted me his Heir or 'Executor,
For altho the faid Difpofition does mot feam so be
made with a Defign te procsre another, and sthas
on the contrary it feems o prefuppofe the other to be

already made; wet feeing it may have relation to
2he Teftament of a Perfon whe is fiill alive, and

21, Net
thofs
which are
made as

who may make akother : And feeing it implies she .

Conditiony that this Teflator [ball be Heir or Exe-
cutor to the other, [ince ke gruss only &n proportion
2o what the other [ball have left bim 3 [uch a Dif-
pofivion as this does mot feem-s0 be very decent,
and is mot agreeable to onr Ufage. Wherefore we
have down is the Arsicle another Cafs which
may [uit with owr Ulage, and which points out the
. Charatter by which we are to difiinguifb in Difpofi-
sions which are relasive to otbers, t1hofe which may
be reckoned lawful, from thofe which are not, ac-
cording to the Principles explained in this and
Joregomg Texss. . :

XXII

: Since Conditions depend -on the Will
o ',,3:: of the Teftator, andeaf;: arbitrary, one
Condirions may make a Difpofition to depend not
of the -only on one, but on more Conditions,
ﬁ;}‘;of'ﬁ .whether they be in relation to a Fa&
ppeion - in the Power of the Perfon whom the

{aid Difpofition concerns, or of another

Nature,. And if there be feveral Con-

. ditions joined together, fo as that the
Teftatorgimpofes them all together, -the
fulfilling of one of she Conditions. will
not be fufficient to validate a Bequeft
which: depends on'the Accomplifhment
of them 3ll. But if it depends only upon
one -or the other,, the Accomplifhment
of the firlt will give it the Efie& which

it ought to haven. -

n Si haredi plures conditiones conjun&tim data
fint, omnibus parendum eft, quia unius loco haben-
tur: i dijun@im fins, cuibiber. L 5. §. do condis.
inflis. , -

I CIVIL LAW, &: BooxlIL

XXIIL'

In all the Cafes where there may a- 23. The
rife Diffiulties concerning Conditions, :Z:ur:fu-‘
Charges, Deftinations, Motives, De- ,,, i,
fcriptions, and Terths of Time, the firg Rue
firlt ‘general Rule, and which is com- whereby
mon to all thefe forts of Difficulties, is :‘;””gz;“
always the Will of the Teftator. - Thus ;. “*7°
it is by the Knoyledge that we may osher forts
have of his Intention, that weare to re- of Difpo-
gulate them o. And the Ufe of this gene- fitions.
ral Rule depends’in particular .on the
preceding Rules, and thofe which fol-
low.

o In conditionibus primum locum voluntas de-
funéi obtinet, eaque segit conditiones, & 1g. f. de
condit. ¢ dem. :

XXIV.

The Conditions whicR depend folely 24. Cen- -
on the Fa& of the Perfon to whom the #itions.
Teftator has enjoined them, ought to @kich de-
be fulfilled in the manner that he has’j, pes
regulated, and as foon as they can con- of the Exe-
veniently be performed. And his Dif- cutor or
pofition hath its Effe®, or .ceafeth to Lgsi.
have it, according as the faid Perfon
accomplifheth, or doth mot accemplifh
the Condi(tlion, whether it confilt in do-
ing or not doing, in acquitting or giving,
orgin fufferin gfome célhargeg, o§ whft
other Nature foever it be of ; provided
only that the Condition have cothing
in 1t that is impoffible, or contrary to
Law and good Manuers p.

p Hxc conditio, Si in capisolium afcenderit, fic
accipienda eft, fi cum primam potuerit capitolium
alcendere. U, 29. ff. de condit. ¢ dem. Verbum
facere omnem omnino faciendi caufam comple&titur
dandi, folvendi, numerandi, judicandi, nlandi,
b 218. ff de verd, fign. ",

XXV.

As to'the Conditions which obliges. Con-
not to do fomething ; as, for inftance,diion of

not to raife a Building fo high as ta %% ™
hinder the Light or Pro ofa Hollfe’f‘mtbm‘.

Provifion ought to be made for the Se-
curity of the Perfon interefted, accord-
ing to the Nature of the Condition,
whethet it be by the bare Submiffion of
the Perfon on whom the Condition is
impofed, or otherwife, according to
the Circumftances ¢.

q Mutiange cautionis utilitas confiftit in conditio- . -
nibus quz in non faciendo funt conceptz. k 7. ff.

de cond. ¢ dem, w. Nev, 22, C. 44. Sce the forry
fixth Articles

‘XXVE
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26. condi- . The Conditions which depend upon
tions Events in which the Deed of the Heir,
whichdo or Executor, or Legatee, has no fhare,
ws dptnd have their Effe& by the Event itfelf,
Dedof Whenever the Cafe happens, or fail to
the Execu- have it, if the Cafe does not happen r.
tor, or Le- Thus, for example, a Legacy of a Sum
g##e of Money upon condition that fo much
clear Gain fhall be made by a Bufinefs
, orrCommerce that is not as yet ended,
will be in fufpenfe till the Event; and
if there be any clear Profit, the Lega-
cy will have its Effe&, either in whole
or in part, according to the Quantity of
the Profit that is made, or will remain
without Effe&, if there be no Profit at’
at all. K

v Si navis ex Afi3 venerit. 1. 2. ¢r L 10, §. 1
d‘ “’di’. a Ml Lt

XXVIL

2. Cs- _ We muft reckon in- the number of
drims  Conditions which depend on Events
which de- ~wyherein the Fa& of the Heir, or Exe-
m":}"' cutor, or Legatee has no fhare; thofe
wird per. Which depend upon the Fa& of “third
fm, ~ Perfons; asif a Teftator had left a Le-
gacy of a Sum of Money to be laid out
according to his Intention, in cafe the
fame fhould be approved by a Perfon
whom he thould name, fuch as the Exe-
cutor of his Teftament, or other Per-
fon, leaving it to the faid Perfon to ex-
ecute or not to execute his Intention
which he had explained to him ; as for
example, if it was for making a Refti-
tution which the Teftator was in doubt
whether he was obliged to make ornot,
and the Detifion of which Doubt he
was willing fhould depend on the {aid

Perfons.

s In arbitrium alterius conferri legatum, veluti
conditio poteft. Quid enim intereft, fi Titins Ca-
pitolinm afcenderit mibi lagetur, an, fi volueris ? 1.1,
ff. de legat. 2.  See she thirty firft Article.

XXVIIL

#, cw-  The Conditions which depend Eartly
diions  .on the Deed of the Executor or Lega-
Mb de- tee, and partly on fome Event, whether
o Coniv it be the Fa& of third Perfons, ora Ca-
aations of f0alty, have differently their Effe&, or
Fafls and have it not, according tothe Narture of
o Evenss, the Conditions, and the Circumftances,

by the Ruleswhich follow #.
t See the following Arsisless .

4
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If the Executor or Legatee Weré 29. Exame
charged with a Condition which did 2k of Con-
not folely depend on his Deed, but "'Z?’”
which fhould. depend alfo on the Fa& zP:;,:‘
of another Perfon whom. the Difpo- parslyon .

fition of the Teftator might coticern, the Fattof

and who thould tefufe to do what was #im whe
neceflary to be done on his part towards ::;’,’;'%;d
accomplifhing the Condition, it would snd parsly
be fuficient if the Executor or Lega- on rhe Faét
tee did on his partall that depended on ¢ ?"
him. Thus, for example, if the Con- P*/™
dition were, to give a Sum of Money

to a Perfon, or to build fomething in 2

publick Place, or for the ufe of a par-

ticular Perfon, and thofe whom the

faid Difpofitions did concern, would

not accept of the Sum of Money, nor
fuffer the Work to be done; it would be
the fame thing as if the Condition were
accomplifhed «. o

# Siita hzres inflitus fim, fi decem dedero, &
accipere nolit, cui dare juffus fum : pro impleta
conditione habetur. 1, 3. ff. de condis. inft.

Jure Civili receptum eft, quoties. per eum,
cojus intereft conditionem impleri, fit, quomi-
nus impleawr, ut perinde habeatur ac fi implera .
conditio fuiffet. Quod plerique & ad legara,
& ad hzredum inftiwtiones perduxerunt, Quibus
exemplis ftipulationes quoque committi quidam -
re@e putaverunt : cum per promifforem faGtum effer,
quominus ftipulator conditioni pareret. I 24. ff. de
¢ond. ¢ dew. L 81. §. eod. L 5. §. 5. ff. quand.
dies legs ced, :

_ Titius, [i fasuas in municipio pofueris, beres effo.
Si paratus eft ponere, fed locus 2 municipibus ei non
datur ; Sabinus, Proculus, hxredem eum fore, fed,
legato idem juris effe dicunt. 1. 14. fi de cond. ¢r
dem.  See the following Article.

. XXX,

If the Condition fhould depend part- ;0. 4.
ly on the Fa& of hinr on whom it isim- ther Ex-
pofed, and partly on the Fa& of another ample of
Perfon without whom the faid Condi- ** fame
tion could not have its literal A¢com-

lithment ; but that it fhould be poffi-
le to fupply in another manner that
which the Intention of the Teftator
might feem to demand of the Executor
or Legatee, who is charged with the
Condition, he might fatisfy it by ac-
complifhing the {aid Intention in the

‘manner that were poffible. Thus, for

example, if an Executor or Legatee were
charged to buy 2 Houfe or other Tene-
ment for fome Perfon to whom the Tef-
tator had a mind to give it, and the
Proprietor would not fell cthe faid Houfe'
or Tenement, or would not fell it but
for an extravagant Price ; the Execu-

tor or Legatee would fatisfy the Con-
dition

e ———T—— - e s
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dition by paying down the juft Value
of the faid Houfe or Tenemeunt to the
Perfon to whom the Teftator had a
mind to give it x.

% Non videtur defectus conditione, fi parere
conditioni non poffit : implenda eft enim voluntas,
fi poteft, L 8. §. 2. in £, ff. de condis. infl. )

Si cui legatum oft, wz alienam rem redimat,
vel prefler: fi redimere non pofli, quod do-
minus non vendat, vel immodico pretio vendat,

juftam azftimationem inferat. I 14. §. 2. ff. d¢
legat. 3,

XXXI
31, If the

Conditi If the Condition were entirely de-
dz;',,,',;',’;, pendent on a third Perfon, as in the
tirely on  Cafe of the twenty feventh Article, the

the Fatt of Difpofition of the Teftament would

athird  have its effe@, fuchas fhould be regula-
Perfon. e by the faid third Perfon, according
to the Power given him in that matter
by the Teftator y. :
y This is a4 Confequence of the swensy [sventh

Article,

XXXIL

32.Exam- It is not always enough that an Exe-
peefé  cutorora Legatee do all that is in his

ich al. POWer towards accomplithing 2 Condi-
, :Zﬁuf,.‘l ?i(:m which depends partly on his Fa&,
pending on and. partly on the Fa& of other Per-
the Fack of (ons : For there are Conditions which
, ;.:::’ ‘,’;;ﬁ are of fuch a nature that no fort of Ob-
be accom- ftacle .can difpenfe with them, and
Plifpcd. ~ which muft neceffarlly be accomplithed
in order to give efie& to the Difpofitions
“ which depend on them. Thus, for in-
ftance, if a Teftator had inftituted 2
Foreigner his Executor, or given him a
Legacy, on condition that hefhould be
naturalized at the time of the Death of
the Teftator, and that having ufed his
Endeavours he could not obtain his
Naturalization in time, this Inftitation
and this Legacy would be without ef-
fe&, becaufe the faid Executor or the
faid Legatee would remain ftill under
the Incapacity which the faid Condi-
"-tion was to have removed, and which
could not be removed by any other

way z. , )

2 In tempus capiende hareditatis inflicui heere-
dem poffe benevolentie eft, Veluti Lucius Titus
cum capere poterit, hares efto. Idem eft in lega-
t0. ! B2, ffude bared, inflis.

o XXXIIL

We fee by the Example explained in
‘the preceding Artiele, a Cafe where the
Incapacity of the Legatee is joined
with the Non-performance of the Con-

33. Ano.
ther Ex-
ample,

The CIVIL L AW, &¢.: Boox IIlL

dition ; but there may be Cafes where
without the Incapacity of the?Legatee
the Legacy would be null, altho it fhould
be no ways his fault that a Condi- -
tion which'depended on his Fa& and on
that of other Perfons were not accom-
plithed. 'Fhus, for Example, if 2 Fef-
tator having left 2 Sum of Money to
one of his Friends, on condition that
he fhould accept and exercife the Tui-
tion of his Children, and that in cafe
he did not exercife it, . the Legacy
fhould be reduced to 2 leffer Sum, or
be wholly null; it had happened that
the Legatee being willing to accept and
exerci(i the Tuition, it was jodged
to be for the Benefit of the Minors that
another Tutor fhould be affigned them;
and accordingly another was aGually
named, the Condition not being ful-
filled, the Legacy would. be either
wholly null, or diminifhed, according
to the Difpofition of the Teftator.
And altho the Condition depended not
only on the Fa& of the Legatee, but
alfo on the Fa& of other Perfons, and
that it was the fault of the Legateo
thatit was not executed, yet his good -
Will would not be enough. to fatisfy

the Condition. For befides that the -
Relations and the Judge who were the

other Perfons whofe Fa was necefla-

ry for accomplithing the Condition,

had no Intereft whether the Legacy

fhould fubfift or not ; this Legacy was

given out of a Motive of recompen-

fing a2 good Office, and upon condi-

tion that the fune fhould be effeGually

performed a.

a Conditionum verba, quz teftamento preefcri-
buntur, pro voluntate confiderantar. Et ideo,
cum tutores teftamento diti, quoniam interea puer
adoleverat, id egerit, ut curaveres ipfi conflicueren-
tur, conditio fideicommiffi talis pracferipta, fi -
telam in annum oftavum decimum geffering, defe-
ciffe non videbitur, . 101. §. 2, ff. de cond. ¢ dem.
See the tenth Article, .

In order to underfand rhis Text, it is neceffary
to remark thas by the Roman Law, as bas been
Jaid in the Preamble 2{' the Title of Twtors, the
Tuision ended when the Pupil arrived ar the Age
of Pubsrty, which was fourteen Years in Males,
and twelve in Females 5 and during the reft of the
Minority to she Age of five and swenty Years com-
Ploas, Curaters were affigned. them. " So that in -
the cafe of this Text the Legatess having exercifed
the Tuision to the Age of feurteen Years, and the
Curatorfhip to the Agé of eighteen Years, the
Quuflion was, to know, if the Teflator baving pus
dawn for & Condision, that the Legasees fhould aff
as Tutors sill the Pupil fhould astain the Age of
eighteen Tears, they bad fatisfy’d the Condition,
baving been Tutors only “to the Age of fonrsemm,
and Curators to the Age of eightesn Years, Bsus

the Intention of the Teflater being that they [hould -
take care of all the Concerns of the Children till

they
i
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they fhould be filll cighsteam Years old, the Condition
is fulfilled, altho the Exprefion be not in the li-
seral Senfe.  Secing she Cafe of this Text does nos
agree with our Ufage, where the Tusorfhip lafis to
2he Agy of twenty five Years compleat, we have put
another Cafe to [erve for the Rule explained in
#his Article, This Rule refults from this Text by
sbe Reafon of Coniraries.

[In England we do not obferve this Diftin&tion
between Tutor and Curator, which was in ufe a-
mong the Romans ;: For we call him a Guardian,
whom the Romans termed Tutor and Curator. And
the Guardianthip with us takes in both the Tutor-
fhip and Curatorfhip, that is, the whole Space of
time that the Infant is in Minority, or under the

e of onc and twenty Years compleat. Which
Word of Guardian we have from the Normans,
from whofe Cuftoms many Parts of the Common
Law of England are derived. Cowsl's Inflit. of
the Laws of England, Book 1, Tit. 13,

Bu ifi Scotland they ill obferve the Diftinétion
of the Roman Law between Tutor and Curator.
The Adminiftration of the Tutor expires, when-
ever the Pupil awains the Age of Puberty, that is
fourteen Years compleat in Males and twelve in Fe-
males 3 after which time the Minor chufes his Cu-
rators, who are approved of by the Judge, in the
manner which the Laws there prefcribe.  Macken-
xie’s Inflit. of sthe Laws of Scotland, Beok 1.
o.7.]

XXXIV. .

4. ARsle It follows from the Rules explained
for Con- in the foregoing Articles, that in the
dinem o Cafes where Teftators charge sheir Ex-
wi : e d. .
pmdparsly ccutors or Legatees with Conditions
L‘ which depend partly on their own Fa&,
Fatof  and partly on the Fa& of other Perfons,
f;{“: it cannot be laid down as a fixed and
are f',,j,,-z general Rule, either that thofe Be-
«d, and quefts are all null, if the Condition is
partly o# ot effe@ually accomplithed, qr that
the Fact  they 31| have their effe@, and are held
o #herse +oBe accomplifhed, if it is not the faolt
of the Executor or Legatee that the
Condition is not fulfilled : For there
are fome Cafes where the Conditions

are held to be accomplithed, altho they

be not fo in effe®, provided that the
Perfon who was to fa&/ the Condition
has done all that was in his power to-
wards it; ‘and there are others where
it is abfolutely neceflary that the Con-
ditions be accomplifhed. But the only
general Rule, and willch is common to
all thefe fosts of Conditions, is, that
we muft judge of them by their Nature,
by the Quality of the Fa&s on which
they depenf; by the Interefts of the
Perfons whom the Teftatok has confi-
der’d, by the Motive which he had in
his view ; that we muft diftinguifh a-
mong the Motives, thefe where it ap-
pears that the Teftators have abfolutely
intended that the Condition fhould be
accomplifhed, as in the Cafe of the
preceding Article, from thofe where it
mayvbe rIeIafonably prefumed that the
or.IL

81

o

- Teftators. have required only the Fa&

of the Perfon on whom the Condition
was impofed, as in the Cafe of the
twenty ninth Article. Anditis byall
thefe Views, and others which may
help to difcover the Intention of the
Teftator, that we are to judge of
Conditions, giving them fuch an Ef-
fe& as the Intention of the Teftator
may feem to demand b.

b This is 4 Camfequence of the preceding Rules,

XXXV.

It is hot enough as to what concerns 35, 4 Rule
Conditions, to difcern between thofe wherebyto
which depend on the Fa& of the Per- dfinguily
fons on whom they are impofed, and 7727c"
thefe which may depend on fomething sisn; from
elfe, and to make the other Diftin&ions thofe
of Conditions explain’d in the fifteenth, which are
fixteenth, and other following Articles; ™./
but ir is neceflary likewife to diftinguith
among the feveral forts of Difpofitions
which contain Charges, Deftinations,
Motives, Defcriptions, and Terms of
Time, thofe which are conceived in the
Nature of Conditions, and which have
the Effe& thereof, from thofe which do
not make Conditions, according to the
Rules and Examples which have been
explained in the feventh, eighth, and
other following Articles. Thus, for
another Example, in the Cafe of a
Motive and a Deftination fpecified in
the Teftament, if 2 Teftator had be-

ueathed a Rent, a Penfion, or fome

fufru& to one of his Friends for his
Maintenance, this Motive explained
afterthis manner, would not make a
Condition which would give the Exe-
cutor 2 Right to require fome Security
from the Legatee, that he fhould em-
ploy the faid Legacy on his Mainte-
nance, or to oblige him to account to
him*for it. For altho this Difpofition
implies, with refpe@ to the Legatee,
the Intenticn of the Teftator that this
Legacy fhould ferve for that ufe, yet
this Motive refpe&ing only the Perfon
of the Legatee, would leave to hisMa-
na‘gement the ufe of the Legacy, un-
lefs the Teftator had direGted fome
Precaution independent on the Will
of the Le‘%atec, and that for particular
Reafens, "fuch as the Poverty of the
Legatee and his want of Condu&.

Thus, on the contrary, if a Teftator
had left to a2 young Woman a Sum of
Money for her Portion when the thould
marry, this Motive, this Deftination,
and this Time marked by the Teftator
would make the L{Eacy conditional ;

and
.
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and if the faid young Woman fhkould
die before The married, it would remain

null . :
¢ See the other Articles quoted in this

"XXXVL

36 Ir is  Therearetwo things to be confider’d
neceffary in the Difpofitions of Teftators as to
#o confider Conditions: ome is to know whether
in Difpofi- 1 Difpofition be conditional or not,

:’;:;’,‘;,U,, which depends on the preceding Rules ;

contain. and the fecond is to know what ought
Condi- o be the Effe& of the Condition when

rions, and ¢ e Difpofition is conditional, - which

:Z,:‘;ﬂ":ﬁ depends on . the Relation which the
of them, Conditions have to the Events. And

feeing the Differences of Events are in-
finite, and that the Examples of {fome
facilitate in all the reft the ufe of the
Rules, and are even given in the Laws
for Rules; we fhall perceive more and
more this ufe in the Examples and Rules
which follow 4.

d See the following Articless

XXXVIL

7. The  If a Teftator had inftituted his two
Condition Brothers his Heirs or Executors, on
whic condition that whichfoever of the two
:;,%’; Zjh fhould purchafe fuch an Office he fhould
#wo ign‘n have two thirds of the Eftate, and the
or Execw other a third, and one of the two fhould
tors ot aecomplifh the Condition, he would
bappening, pove the twothirds : Bt if neither of
po .:f,;z. the two fhould buy the Office, whether
By, it were that they were not able or not
| willing to do it, they would fhare the
Eftate equally between them. For both
the one and tZe other were called to the
Succeffion, and they ought not to be
diftinguithed except by the Condition
if it fhould happene. ,

¢ Uiy ex frasribus meis confobrinam mofiram
duxerit uxorem, ex dodrante 3 qus non duxeris, ex

quadrante hares effo.  Aut nubit alteri, autnop vult~

nubere. Confobrinam qui ex his duxit (nyorem)
habebit dodrantem, erit alterius quadrans. Si neuter
eam duxerit wxorem, non quia ipfi ducere nolueruns,
fed quia illa nubere noluerit, ambo in partes ®quales
admitruntur 3 plerumgpe enim hac conditio - Si
sxorem duxeris § [i dederit ; f§ fecerns, ita daccxpn
oportet ; eum non ftet, quominus ducat,
dg:: aut’fn%?a:.d Ee;g. ff- de condito infte

Qi ex fratribus meis Titiam confobrinam uxo-
rem duxaris, ex beffe hares cfo. Quinon duxerit ex
triente hares effo. Vivo teftatore copfobrina de-
fun@ta, ambo ad hzreditatem venientes femiffes ha-
bebunt. Quia verum eft eos hzredes inftinutos, {ed
emolumento portionum eventu nuptiarum difcretos,
I 34~'"d.

XXXVIIL

The greateft part of Conditions ought
? tobe accomplifhed only after the Death

”

38. 4 Con:
dition ma
~ chance to
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.of the Teftator, and" in obedience to ¢ accom-

his Will ; but there may be fome Con- Pifled in
the Tefia-

ditions which happen to be accomplifh- _ " ="
ed in the Teﬁatg-}”s Life-time wilt)bout :?,',,‘,»,L‘f‘
this view, and which have neverthelefs
their effe@ f. Thus, for inftarice, if a
Legacy of aSum of Money is left on
condition that the Legatee buy fuch an
Office, or marry the Teftator’s Daugh-
ter, and he have bought the faid Ofhice,
or married the Daughter before the
Teftator’s Death, he fhall have the
Legacy : For in thefe forts of Condi-
tions it is equal for the Effe@ of the
Difpofition of the Teftator, whether
they come to pafs before or after his
Death ; and it is fufficient that his Will
be found to be performed in the man-
ner that it ought to be, if the Condition
be fuch asthat it ought to be fulfilled on-
ly once for all g. But if it can be reite-
rated, it muft befatisfy’d in the manner
which fhall be explained in the follow=
ing Article.

f Sciendum eft promifcuas conditiones poft mor-
tem jmpleri oportere, fi in hoc fiane, ut teftamento

reatur : veluti, Si capitolium afcenderit, & fimi-
ia. Non promifcuas, etiam vivo teftatore exiftere
pofle : veluti, Si Tisius Confid faltus fuerit. |, 1t,
§. 1. ff. de eondit. & dem. _

Condhionum quadam funt, quz quandoque im-
pleri Poﬂimt etiam vivo teftatore: ur pura, f§ navis
ex Afia venerit, Nam quandoque venerit navis,
conditioni paritum videtur. .Quzdam quz non ni-
fi poft mortem teftatoris : Si decem dederit, fi ca-
pitolinm afcenderit. 1. 2. eod.

g Hzc conditio, filiz mez cum nupferit 3 talis
eft : ut, qui teffatus eft, impleri folummodo con-
ditioneny voluerit : non fatis egerit, quando. Eg
ideo (&) fi vivo teftatore nupferit poft teftamentum
faGum, impleta conditio videwr. Prafertim citm
conditio hxc talis eft, ut femel impleri debeat. /4 10,
eod. ’

XXXIX.

If in the Cafe of the foregoing Ar- 39. If shis
ticle the Condition did depend on ¥ C7?d-
Fa& which might be reiterated ; as if ;':;,',’b;
it was to give a Sumof Money to an may be re-
Hofpital, and he who was charged irerated, is
with the Condition had already given ™/ be ac-
the like Sum to whe fame Hofpital be- ™ Pifbed.
fore he knew any thing of the Tefta-
ment, he would neverthelefs be bound
to give fuch another Sum to fulfil the
Condition ; efpecially if the. Teftator
knew of the Gift which the Legatee
had already made: For this Liberali
may be reiterated 5. And the Gi '
which he had made of his own accord,
not being an Effe& of the Difpofition

b Sijam fa&a fint qua conditionis Joco ponun-
tur, & ftiat teftator : que iterum fieri poffunt, ex-
enur, ut fiant. Si vero nefciar, prafenti de- .
tare /, 13, ff de condit. & dem. :
' * . of
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of this Teftator, who intended that
this Gift fhould proceed from his Boun-
ty, was, with regard to the Intention
of this Teftator, only a Chance, which
not fatisfying his Intention, did not ac-
complifh the Condition 7.

s AL —_
o Wa
. w .

Tlt‘ Io se&- 8'
tur quamvis alteri c}ginque dederit, nullam partem
fundi vindicabit: nifi alteri quoque adeunti hzredi-
tatem reliqua quinque numeraveric: aut illo omit-

tente heereditatem, ei qui folus adierit hazreditatem,
tota decem dederit. /4, 23. eod.

XLIL

# Ut parniffe quis conditioni videatur, etiam fcire
debet hanc conditionem incertam : nam fi faco fe-
cerit, non videtur obtemperafle voluntati. k2. in
7 F. od.

Ifone only Condition which is impo- 42. The
fed on two Legatees be fuch as that it Condirion
may be divided, asif a Teftator devifes o4
XL. ; Lagd or Tex:iement to two of his ¥/

B N riends, on condition that they acquit fims ma

:z-”l;“ If a Teftator requires his Executor, a certain Sum of Money, the; di:rlidé id:‘uidzi
Term join- O & Legatee, to give a Sum of Money o "0 4o between them, and pay 47eng
w1eiby t0 fome Perfon, in cafe that withina 0 v o ey Fe Ho order to "%
Crwdieion, certain Time the faid Executor or Le- fhare the Legacy between them. . And
it is meeef- gatee haye no Child, or upon fomeother c” " % them alone, upon the other’s
/;‘z::” Condition, and the faid };xccutcghgir Refufal, acquits the whole Sum, he thall
the Torm, LCBatee happens to die without Chil- o " whole Legacy. Or if there

dren, or the other Condition chancesto only one of them who acquits his

be accomplifhed, before the Time fpe- Proportion, and the other fails to ac-

cified; the Legacy will not be payable quit his, he fhall have a paft of the Le-

till the Term be expired. For altho it gacy proportionably to what he fhall

be already certain by the Event that the 5 200 0ived i€ the Will of the Tef-

Legacy is due, feeing the Condition is tator can. bear that the Condition and

come to pafs, yet the Expreffion of the But if the
Condition is indivifible, as if the
Legacy was given on condition that

Teltator implies the Term of Payment

the Legacy be divided.

to be after the faid Time fhall be ex-
pired /. ' the Legatees fhould do fome Work ; the

L Si ita feriptum Gt Siin quinquennio proximo  Legacy cannot be divided, fo as to give
Tisio flius natus non erit, tum decem Sese hares 3 Share of jt to one of the Legatees in

d", 3 fl‘eb're"fl“" ;::ﬁ;‘::’:hﬁ' ;ux;‘t::;:"qi‘l:f proportion to what he fhould ireteud
to do of the Work; but the Legacy

quennii ificat, L 4. §. 1. ff de condit.
o dmit‘.aw fgiliene, L 4- 8- 1. £ o emdis would either be divided between them,
XLI if both of ‘them together had- filfilled
: ' the Condition, or given entirely to one

41. Con- Conditions do not admit of a Divi- of them who thould fulfil it »

ditioms do fion, fo as that an Executor, or ale- 4 coi fundus legatus eft 5 decemn dederit, partem
gatee, may pretend to content _hlmfelf fundi confequi non poteft, nifi toram pecuniam nu-
with a part of what is given him, he meraffee. Diffimilis eft caufa, cum duobus eadem
performing only a part of the Condition res fub conditione legata eft. In hac enim quaf-

. .o, S tione ftatim 2 teffamento, quo pluribus conditio ad-
that isenjoined him; but he can have pofita eft, divifa quoque’ in fingulas perfonas videri

nothing at all u‘}‘?(s he accom liﬂ"?S potefl, & ideo finguli cum fua parte & conditioni
the whole Condition. Thus, for ex- parere, & legaum copere poffunt. Nam quamvis

mple, if a Tenement is devi umma univerfe conditionis fit adfcripta, enumera-
ample, vifed on tione perfonarum poteft videri effe divifa, In eo

°;’“$“°“ that the L°ga‘°f° Pay 5um o5 cuod uni fub conditione legarum eft, findi ox
ot Money to evety one of the Execu- accident conditio non deber ; & omnis numerus eo-
tors, or to other Perfons, or that heac- rum qui in locum ejus fubftiuuntur, pro fingulari
guit fome Debts of the Succeflion which Pperfona eft habendus. L 56. F de eondis. ¢ dem.

i . : De illo quoque quaritur : quibufdam lega.
be fpecified to hitn ; he cannot di us o, § Pmmiag‘ certar in fanus. impenfs mquue

Vld‘e the Legacy by dividing the Con- pesferendi corporis in aliam regionem dediffent,

diuoq, in order to have part of the Le- Nam, nif uterque dederit, neutri fit legaum : quo-

%acy In proportion to what part of the niam conditio, nifi per utrumque expleri non po-

cbts hie has been able or willing to tef.  Sed hzc bumanius interprecari folemus. Ut

. . us ilent §

acquit 3 but he onght to pay and acquit g duobus fun partens, legavum quoque debeanur

: . the whole, unlefs he wilf renounce the 1113, §, 2. eod,

Legacy m. Si plures perfonz unam conditionem implere fue-

g ; : . rint jufe: apud Ulpianum dubitabatur, utrumne

m Cui fundus '9'8"““3 eft, § decems dederit, par-  omnes fimul eandem facere debeant, an finguli

temtt fundi confequi nion pot nifi totam pecuni. quafi foli implere eam compellantur, ~ Videtur au-

am numeraflet. L 56. ff. de condis. & dem, tem nobis unumquemque neceffitatem habere con-
Qui duobus hzredibus decem dare juflus eft, & ditionem im lere, & pro portione fibi contingente -

fundumn fibi habere, verius eft, ut conditionem fcin- accipere q..;fquid ex hoc (ﬁ;, commodi eft ;: ut hi
dere non poflie, ne etiam legatum fcindatur. Igi-  quidem, qui compleverint jufla ad lucrum vocentur 3

M2

Vor. II. qui

of a Dvi-
Jion,



. qui awmem neglexerint, ﬂbiimputem fi ab hq';nfmodi
commodo repellantur. L 6. C. de condit. inf. sam

leg. q. fide
XLUL

43, 4 Le. 1f aTeftator had charged his Execu-
gacy for a tor, or aLegatee, to build fome Edi-
workisto fice, whether it were for publick Con-
be d”!""‘{‘i veniency, or Ornament, or for fome
:;g::‘:,;“ pious Ufe, fuch as a Church for a Pa-
Efiate of Tifl, or an Apartment in fome Hofpiral,
the Tefa- and had regulated the Sum for defray-
sor ing the Charges thereof, the Executor
would be bound to pay what had been
regulated by the Teftator. But if he
had not declared the Sum, nor {pe-
cificd the Manner in which the Edifice
was to be built, the fame would be re-
gulated according to the Eftate and
Quality of the Teftator, and the Ufe
for which the faid Building was de-
figned o.

o In teftamento quidam fcripferat. Ut fibi mo-
numentum ad exemplum ejus, quod in via Salaria
effer Publii Septimis Demesriiy fieres : nifi fattum
effet, baredes magna pecunia mulétare. - Et cum id
monumentum Publii Septimii Demetrii nullum re-
periebatur, fed Publii Septimii Damz erat, ad quod

o exemplum fufpicabatur eum, qui teftamentum fece-
Co -rat, monumentum fibi fieri voluiffe: quarebant
haredes cujufmodi monumentum fe facere oporteret,
& fi ob eam rem nullum monumentum feciffent,
quia non reperirent, ad quod exemplum facerent,
num peena tenerentur.  Refpondit: fi intelligeretur,
quod monumentum demonftrare voluiffec is, qui
teftamentum feciffet, tametfi in fcriptura non tum
effet, tamen ad id quod ille fe demonftrare animo
fenfiflet, fieri debere. Sin autem voluntas ejus igno-
raretur ; poenam quidem nullam vim habere, quo-
niam ad quod exemplum fieri juffiffer, id nufquam
extaret : monumentum tamen omnimodo f{ecundum
fubfantiam & dignitatem defun&i extruere debere.
l.27. ff--de condss. ¢ dem,

XLIV.

‘4a. The  If a Legacy, or a fiduciary Bequeff,
Condition, being left to a Perfon in cafe the Exe-
}lf({h‘ cutor or Legatee who is burdened with
eftator ., £ . . . '
fhould die it fhould die without Children, it had
* withowr happened that the faid Executor or Le-
Children, goatee, having only one Child; perifhed
s fulfilleds \ith "him either in a Battle, or ina

if the Fa- y
ther and T )
son die a¢ {0 that it were impoffible to know whe-
the fame ther both the one and the other died in
sime. the fame Inftant, or if one of them fur-
vived the other, and which of the two;
the Intention of the Teftator having
been, that the fiduciary Legatee fhould
‘be preferred to all others, except a
Child of the Executor’s, or Legatee’s,
and there remaining no Child who has
Right to exclude him, the Cafe of the
fiduciary Bequeft would be come to

-pafs p.

p Si quis fufceperit quidem filium, verum vivus
amiferit; videbitur fine liberis decefliffe. Sed fi
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Shipwrack, or by fome other Accident,’
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naufragio, vel ruina, vel adgreffu, vel quo alio
modo fimul cum pare perierit: an conditio defe-

"cerit, videamus. Et magis non defeciffe arbitror.

Quia non eft verum, filium ejus fupervixiffe. Aut
igitur filius (upervixic patrit, 8¢ extinxit conditionem
fidei commiffi, aut non fupervixit, & extitit conditio.
Cuwin autem, quis ante, & quis poftea deceflerit, non
apparer : extitifle conditionem fideicommifli magis
dicendum eft. [ 17. 6. 7. ff ad Semat. Trebell.
See the feventh Article of the fecond Se&ion of Pu-
pillary Subftirution, and the eighteenth Article of the
Setion of diret Subftitutions. See the eleventh
and wwelfth Articles of the fecond Setion, in what
manner Children fucceed, and the Remarks which

are there made.
XLV.

If the Difpofition of a Teltator, 45. The
whether it were the Inftitution of an Dipenfs-
Executor, or other Difpofition, fhould ;f; gt
contain the Condition of Majority i accomplifh
the Executor or Legatee ; this Condi- the Condi-
tion would not be accomplifhed any #ion of
other way than by the Age of Majori- M4or#y.
ty. And the Difpenfation of Age, which
might be obtained by the Per{fon whom
the Teftator required to be of full Age,
would not fatisty the Condition 4.

q Si quis aliquid dari vel fieri voluerit, legitimae
ztatis fecerit mentionem ; vel fi abfolute dixerit
rerfe&z tatis: illam tantummodo xtatem intel-
e@tum effe videri volumus quz 2¢ annorum curri-

culis completur, non quz ab Imperiali beneficio fup-
pletur, Loult. C. de his qui ven. at. imp,

XLVIL ;

T he conditional Difpofitions of Tef- 46. Divers
tators, and the others, which may ob- Ways of
lige the Executor or Legatee to fome P"""":’”‘
Security or Precaution, are executedg;:m’,,-,,,
according as the Intention of the Tef- of Condi-
tator and the Circumftances may feem tions, and
to demand. And Provifion is made in otber Dif-
this matter different ways; either ac-?%m
cording to what the Teftator himfelf
has ordained, if he hasexplained him-
felf about it, or in the manner which
may beft fuit with the Intereft of the
Perfons who may be concerned in thes
faid Bequeftsy. Thus, a Teftator may,
for the greater fecurity of his Legacies,
ant of the other Charges with which he
burdens his Succeffion, name an Execu-
tor of his Teftament, who fhall take

r Inter omnes convenit, haredem fub condi-
tione pendente conditione poffidentem hereditatem,
fubftituto cavere debere de hazreditate: Et, fi defe-"
cerit conditio adeuntem hzreditatem fubftitutum &
petere hzreditatem poffe : & fi obtinuerit committi
ftipulationem. Et plerumque ipfe pretor & ante
conditionem exiftentem, & ante diem petitionis ve-
nientem, ex caufa jubere folet ftipulationem inter-
poni. L 12. [ qui fatifd. cod. cog.

Sed & fi plures fubftituti fint, fingulis cavendum
eft. L 13, eod.

This Word Cavere,’ in thefe Texts, does not [ig-
wify the giving of Swresy, but only to oblige himfelf,
or to promife, or to make, as is is called, his Sub-
miffion,

pof-
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pofleffion of all his Goods, in order to
acquit the Legacies and the Debts, and
to reftore to the Heir the Goods which
may remain after payment of the Debts
and Legacies, as fhall be explained in
the eleventh Se&ion. Thus, the Heir
or Executor of a Feftament may retain
the Fund of a Legacy of a Sum of Mo-
ney which is deftined for fome Ufe, un-
til it be applied to the faid Ufe. Thus,
in a Legacy left on condition that the
Legatee fhall remit to one of his Deb-
tors the Debt which he owes him, the
Heir or Executor may oblige him, up-
on delivering the Legacy, to give up
the faid Debtor’s Bond, or to give an
Acquittance of the Debt, if he had no
Bond for it: Thus, a Legacy of a
Rent to be paid out of a certain Land
or Tenement, would have its Security
upon the faid Land or Tenement, and
upon the other Goods of the Succeffion,
and of the Heir or Executor. Thus, in
the different Charges and Conditions,
whether it be to give, to do, or not to
do, it is by the Circumftances that we
ouglit to regulate what ought to depend
folely on the Faith and Integrity of the
Executor or Legatee, and what may

demand fome other kind of Security s.

Thus, in general, the Legatees, as
well as Creditors, who may have ground
to fear that the Executor isnot in good
Circumftances, and that he may mifap-
ply the Effe&s of the Succeffion, may fe-
cure them by having them fealed up by
Order of the Judge, unlefs the Execu-
tor gives them Satisfadtion either by
finding Sureties, or by other ways ¢.

s Mutianz cautionis utilitas confiftit in conditio-
nibus, quz in non faciendo funt conceprz : ut puta
Si in capitolium non afcenderiz, i Stichum non ma-
numiferit, & in fimilibus, Et ita Ariftoni, & Ne-
ratio, & Juliano vifum eft. Quz fententia & con-
fticutione Divi Pii comprobata eft. Nec folutn in
legaris placuit : verum in bareditatibus quoque idem

‘remedium admifflum eff, Unde fi uxor maritum
faum, cui dotem promiferat, ita hzredem fcripferit
ex parte.  Si dotem, quarm ei promifi, neque petierit,
meque exegerit.  Denunciare eum pofle cohiztedi,
paratum fe accepto facere dotem, vel cavere: &
ita adire pofle hzreditatem, Sed fi ex affe fit infli-

tutus maritus fub ea conditione : quoniam non eft cui -

caveat: non impediri eumn, quominus adeat hazredi-
tatem,  Nam jure ipfo videtur impleta conditio, eo
quod non eft, quem pofiit de dote convenire ipfe
adeundo hareditatem. 4, 7. d. L. §. 1. ff. de condis.
o dem.

Is, cui fub conditione non faciendi aliquid relic- °

tum cft, ei fcilicet cavere deber Mutiana cautione, ad
quem Jure Civili, deficiente conditione, hoc lega-
tum, eave hzreditas pertinere potett. /. 18. ¢od. v,
Nov,22. ¢. 44.

# Legatorum nomine fatifdari oportere pretor
putavie: ur, quibus teftator dari fierive voluit, his
dicbus detur vel fiat, L'1. . we legar. few fideisom.
Jerv. cauf. cav.

Tit. 1. Seck. g.

Nec fine ratione hoc pratori vifum eft, ficuti ha»
res incumbit pofleffioni bonorum, italegatarios quo-
qne carere non debere bonis defunéti : fed aut fatifda-
bitur eis: aut {i fatis non datr, in pofleffionem bo-
norum venire prator voluit. d, /. §. 2.

XLVIL

We muft not reckon in the Number 47; 4 Lo
of conditional Bequefts, a Legacy which gacy which
the Teftator has bequeathed in Terms * 8“1‘."." on
that feem to demand the Approbation (e 1y
or Confent of his Executor. As, if he Exccusor
had bequeathed a Sum of Money, if his does ap-
Executor fhould think well of it, or frove
fhould judge it to be juft and reafonable, ;’;‘,’::fdf
or that he had added fome other fuch'y;,,,. -
like Expreffion, even although he had '
left the Legacy on condition that his
Executor fhould be pleafed with it. For
thefe Terms would not make the Lega-
cy to depend on the Will of the faid Ex~-
ecutor ; but they would fhew only that
the Teftator had confidered his Execu-
tor asa reafomable Perfon, whom he was
willing to engage by this Civility to ex-
ecute his Intention with Pleafure and
Chearfulnefs . :

# Si fic legarum vel fideicommiffum fit relictum,
Si aftimaveris bares, [i comprobaveris, [i jufinms
putaveris: & legatum & fideicommiffum debebirar.
Quoniam quafi vivo potius bono ¢i commiffum eft,
non in meram voluntatem haredis collatum. /, 75.
ﬂ: de l’g"o 1.

.

SECT. IX '
Of the Right of Accretion.

T HE Right of Accretion is the The Righs
Right which each of two Heirs of ere-
to the fame Succeffion, or of two Lega- ;:‘l" s':‘f‘}'
tees of the fame Thing, has to take the Jioms.
Share or Portion of the other, who ei- :
f_h?r cannot or will not take it him-
elf.

In order to underftand well what this
Rightis, it is necefary to confider it ina
Ca%e where we may ealfily difcover what
its Nature is, and what its Origin. If
we fuppofe that a Father leaving behind
him two Children, there is one of them
who renounces the Succeffion, or ren-
ders himfelf unworthy of it, or is in-
capable of it by reafon of fome Con-
demnation, or otherwife, or who is
juftly difinherited ; his Share or Portion,
which he either could not or would not
take, remaining in the Mafs of the In-
heritance, it will belong entirely to.his
Brother, who will be the only Perlfoft:

e
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lefi to fucceed as Heir. And it would
be the fame thing in cetlateral Sucscef-
fions of Brothers, or other more remote
Relations,. if two or more Coheirs,
called together to the {ame Succeffion,
one of them either would not or could
not take his Part therein. .

This Right of the Heir, who acquires
the Portions of the others, is called
Accretion, becaufe the Portion of the
Perfon who does not fucceed, accrues to
him who fucceeds alone; fo that he has
the whole.

We fee in thefe Cafes of Legal Succef-
fions, that this Right of Accretionis al-
tdgether naturalin them, being founded
on this, That the Law which calls the
Heirs of Blood to Succeffions, calls
themn thereto according to their Num-
ber, and in fuch a manner, that if they
are two or more in Number, they thare
ameong them the Inheritance by equal
Portions ; and if there be only one, he
alone has the whole. For it follows
from this Rule, that it is only the Con-
currence of feveral Coheirs together,
which divides the Succeflion among
them; and that therefore, as any one
of them ceafes to take his Share or Por-
tion, it remains in che Inheritance, and
is acquired to the others by virtue of the
Right which they have to the whole;
which will remain entire to one alone,
if there be no more Heirs than one.

As to Teflamentary Succeffions, it
mdy be faid, that the Right of Accre-
tion is not fo evidently juft and natural
in them, as it is in the Legal Suceeffions.
For, if in the Cafe of two Teftamen-
tary Heirs, who are not Heirs of Blood,
one of them not being willing or capa-
ble to facceed, it fhould be neceffary to
decide to whom his Share or Portion

‘thotld belong, whether to the Tefta-

meirary Coheir, or to the Heir of

Blood ; the Right of this Tefltamentary -

Heir would not be fo perfe@ly evideat
againh the Heir of Blood, as is in the
Cafe of a Succeffion to an Inteftate,
the Right of the Heir of Blood, who
is fomd to be fole Heir by the Default
of his Coheir, who cannot or will net
take any Share or Part in the Inheri-
tance, For in this fecond Cafe, the
Right of tiiis Heir of Blood cannot be
comroverted by anty Perfon whatfoever;
ft Cafe of the Tefta-
mentary Coheirs, the Heir of Blood
would “have ftrong Reafons to urge
againlt the Teftamentary Heir who
fhould claim the Share or Portion of
t}f{e other; as fhall be remarked here-
after.

This Queltion is decided by the Ro~

man Law in favour of the Feltamentary
Heirs. And feeing the Right of Ac-
cretion is natural to the Heirs at Law,
and that the Quality of Heir, which is
common to the Teftamentary Heir, and
to the Heir at Law; makes the Heir
univerfal Succeffor to all the Goods of
the Deceafed, the Roman Law has re-
gulated, that the Teftator having had 2
mind to exclude his Heirs at Law, or
next of Kin, from his Succeflion, and
to difpofe of it by Will, the Teftamen-
tary Heirs were the only Perfons called
to the whole Inheritance; and that
therefore he who was inftituted Heir
only for a part, became Heir to the
whole, if the Heir to the other part
would not or could not aécept it. It
was probably upon this Principle, which
makes the Quality of Heir to give an
univerfal Right, by which the whole
Inheritance is acquired to him among
the Heirs who proves to be the only
one who is willing or capable to ac-
cept of it, that this other Rule of the
Roman Law was founded, to wit, that
a Succeffion cannot be regulated partly
by Teftament, and partly without ita;
fo as that a Teftator fhould be able to
difpofe by Teftament only of one Part
of his Eftate, inftitating, for example,
an Heir or Executor for one Half of
it, without difpofing alfo of the othet
Half. For in this Cafe the Heir or
Exeeutor, who was inftituted for one
Half, was Heir to the Whole, and ex-
cluded from the other Half the Heir at
Law, or next of Kin, who was not
called by the Teftament. And even

‘altho the Heir named by the Teftament

Mad been inftituted Heir only in a cer~
tain Land or Tenement, which is pro-
perly fpeaking no more than a Legacy,
yet the Quality of Heir being given
himn, he was amniverfal Heir co all the”
Goods of the Succeffion 4.

e refults from this firft Remark on
the Right of Accretion among Heirs
at Law, and on that which takes place
among Teftamentary Heirs, that there
is this Difference between thefe two
forts of Accretion, that.it may be faid
of that among Heirs at Law, that it is
of the fame natural Right as the Law
which gives them the Succeffion. For
as it isnaturally juft and equitable, that
if two Heirs of Blood be equally cal-

_alg. ff. de reg. Far. §. 5. infh. de hared,

infl.

b V.l 41, in fin. de vulg. ¢ pup. [ubfl. 1. 2.
$. jI2 - de bon. poff. Seét. ab. §. . infl. de hered.
inftit.
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led by their Proximity, they ought to
fhare the Succeffion between them; fo
the fame Equity demands that the In-
heritance fhould remain intire to him
who proves to be fole Heir by the Ex-
clufion of others. But it may be faid
of the Accretion in teftamentary Sac-
ceflions, that it derives its Force more
from the Pofitive Law than the Law of
Nature. For if in the Cafe of a Tef-
tament which calls to the Inheritance
other Heirs than thofe who are the
Heirs of Blood, the Law had ordained
that there thould be .no Right of Ac-
cretion among them, unlefs the Tefta-
tor had exprefly order’d it to be fo;
but that the Share or Portion of him
who would not or could not be Heir,
fhould go to the Heir at Law, together
with the Charges of the Teftament,
and that o there fhould be two Heirs,
one by Teftament and the other by
Law, it could not be faid of fuch a
Law that it were contrary to the Law of
Nature. And it might even be alledp’d
in favour of the Heir at Law, that it
would be natural enough, feeing the
Teftator intended to give to each of
the Heirs named by his Teftament only
a Portion of the Inheritance, that each
of them fhould be reduced to his Por-
tion; and that the Share of the Téfta-
mentary Heir who either could 'not,
or would not fucceed, fhould be left to
the Heir at Law, in the fame manner as
he would have the whole if none of the
Teftamentary Heirs did fucceed. And
the Right of the Heir at Law to the
vacant Portion, would be with much
more reafon juft and natural, if the
Teftator had inftituted one on}y Heir
. for a Moiety or other Portion of the In-
heritance, or even only for one fingle
Tenement ; feeing in thefe Cafes pro-
pofed in the Roman Law, as has been al-
ready obferved, the Prefumption woull
be natural enough, that the Tefkator
had a miind that the reft of his Gadds
flwuld go to his Heir at Law. And
although it would happen by the Law
which in thefe Cafes fhould calt the
Heir at Law to {ucceed with the Heir
by Weftament, that he to whom the
Teftator had given the Fitle of Heir,
would not be univerfal Heir, and that
the Succeffion would be regulated,
partly by Teftament, and partly as o
one dead inteftate; yet there would be
nothing in thefe two Evemts contrary to
the Law of Nature, and which an ar-
bitrary Law could not ordain. For as
to the firlt, altho the Teftamentary
Heir who fhould remain the only one

Tit. 1. Sect. 9.

of the two inftituted by the Teftator,
would not be univerfal Heir, and that
the Heir at Law would fhare the In-
heritance with him, it would neverthe-
lefs be always true that the Title of
Hefr would be univerfal, but divided
between two Heirs, as it happens as
often as there are more Heirs than one,
whether they be Heirs by Teftament,
orHeirs at Law. And asto the fecond,
altho one part of the Succeffion would
belong to the Teftamentary Heir, and
theother to the Heir at Law, the Tefta-
ment having its effe@ only for one of the
Heirs whom the Teftator had named in
it, yet this Event would do nothing
elfe but give to two different Laws the
natural Effe& both of the one and of
the other: For it would give to the
Law_ of Nature the Effe&@ of making
the Heir of Blood to inherit, and to
the Law which permits the making of

.an Heir by a Teftament, the Effe& of

giving to the Tefltamentary Heir, who
fhould be found capable of fucceeding,
the Portion of the Inheritance which
the Teftator had a mind to give him.
Thus the Intention of the Teftator be-
ing ‘accomplifhed, the Law which per-
mitsthe ufe of Teftaments would be fo
likewife. To which wemay add, that
itis fo far from being contrary to the
Law of Nature, for a Teftamentary
Heir to fhare the Inheritance with the
Heir at Law, and for one to fucceed by
Teftament, and the other by the bare
Effe& of Confanguinity, that in our
Cuftoms there can be no Inftitution of

.

an Heir, who iscalled univerfal Legatee,

where we do not fee the Succeffion re-
gulated partly by Law, asof one dead
inteftate, and partly by Teftament ;
fince the univerfal Legatee fucceeds by

the Teftament, and the Heir at Law

fucceeds by the Law, and that even a-
gainft the Teftament. Which does not
hinder both the one and the other from
having an univer{al Title as two Co-
heirs have, whether they fucceed as
next of kin to an Inteftate, or by Tef-
tament, who ‘divide .the Succeflion
between them. And we fee likewife
in the Romar Law, that not only di-
vers forts of Goods go to divers forts of
Heirsc, as well as by our Cuoftms,
but that he who'had a right to make

f a Military Teftament had power to

leave his Succeffion partly regulated by
Teftament, and partly by the Difpo-

"fition of the Law as dying inteftate 4.

¢ See the fscond Section of the fecond Tisle of the

Jecond Book. ﬁ - 2 v
a b 6. ffde teft. mil, k, 24 ¢od. 40
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And it isknown that feveral Interpre-
ters have been of opinion, that in di-
vers Cafes every Teftator, altho he had
not the Privilege of making a Military
Teftament, left Part of his Succeffion
to be difpofed of by Law, while he
difpofed of the other Part by Tefta-
ment. And even in the Cafes where
the Right of Accretion was to take
place by the Roman Law, it mi%ht hap-
pen that the Succeffion mighc be divi-
ded, and go part of it to one of the
Heirs by ’%eﬁament, and part of it to
the Exchequer, when by the Fifcal
Laws the Exchequer feized on the Share
or Portion of the Heir who could not
fucceed, and excluded the Coheir from
it, who had it not been for the {aid Fif-
~cal Laws, would have had the Right of
Accretion e. So that we may reafonably
conclude that which has been already

. advanced to be now fufficiently proved,
that whereas the Right of Accretion in

Legal Succeffions is a patt of the Law
of Nature, in Teftamentary Succeffions
it derives its Force only from aPofitive
Law f. , '

 The Right of Accretion which hath
been mentioned hitherto, refpeCis only
Coheirs ; but it was extended to Le-
gatees, to whom one and the {fame thing
is bequeathed in T'erms which ought to

have that Effe&: For this Right doth

"not always take place among Legatees
of the fame thing, as it does among
Coheirs of the fame Succeflion. But

“according to the different Expreffions
made ufe of by the Teftators, there
might or there might notbe a Right of
Accretion among the Legatees, which
depends on the%{ules that fhall be ex-
plained hereafter.

Caufesof It may be remarked as a Confequence
the Diffi- of the RefleGtions which have been juft

culties in
the Matter

of the

Right of

now made on this Right of Accretion,
which takes Flace among Teftamentary
Heirs as well as Legatees, that where-

Accretion. as this Accretion derives its Force only

from the Pofitive Law, and in legal
Succeflions it may be faid to be a part
of the Law of Nature; this is an Ef-
fe& of that Difference between thefe
two forts of Accretiom, that as for
that Accretion which naturally belongs
to the Heirs at Law, there does not
feem to arife any Difficulties from it;
whereas there occur many Difficulties
in the Accretion which takes place in

~ Teftamentary Difpofitions, as we fee

¢ Ulp. Tit. 24. 6. 12, .
S See concerning all that has been faid for the
Heir as Law, the Remark on the fixsh Article,

by Experience in the Roman Law. For
altho mention be made there of the
Right of Accretion in Legal Succef-
fions g, yet we find no Difliculties or
Queftions ftarted concerning the Right
of Accretion except in Teftamentary
Succeffions ; which proceeds from hence,
becaufe the Right of Accretion in le-
gal Succeflions being a neceflary Confe-
querice of a Principle that is fimple and
natural, which is the Right that the
Law gives to the Heir of Blood to have
the whole Succeflion, when he happens
to be the only Heir ; there is nothing
more eafy than to know whether this
Right takes place. But on the contra-
ry, the Right of Accretion in the Dif-
pofitions of Teftators depends on two
Principles which are arbitrary, and fub-
je& to different Interpretations. One
is the Will of Teftators, whofe Difpofi-
tions may either give occafion to the
Right of Accretion, or prevent the
fame. And the other isthe Law pre-
foribed by divers Rules which the Ro-
man Law hath eftablithed concerning
this matter. So that as it may be faid
that thefe Rulesare not there explained
with that Order and Clearnefs that is
neceflary for underftanding them aright,
fo asone may be able tojudge there-
of by their Connexion, and that. the
Difpofitions of Teftators, which are
oftentimes conceived in obfcure Terms,
and the different Combinations of the
Circumftances which arife from the E-
vents, make it oftentimes very uncer-
tain how to find out the true Will of the
Teftators, as well as how to apply
the Rules which may relate thereto;
this Matter of the Right of Accre-
tion has been render’d fo intricate, that
fome Interpreters have faid, that there
ismot one matter inthe Law of fo great
difficulty as this is; altho it belikewife
rue that thereisno Matter in the Law
of which the ufe islefs neceflary ; fince

-.we might have been very well without

the Rules of the Right of Accretign,

if it had been limited to legal Succef-

fions, and to the Cafes where the Tef-
tator fhould appoint it to take place. A
Law of this Simplicity and Eafjnefs
would have prevented the trouble of a

reat many Rules, and a great many
iaw-Suits, and would have been at-
tended with no manner of Inconve-

g Si ex pluribus legitimis hxzredibus quidam omi-
ferint adire hzredifitem, vél orte, vel qua alia ra-
tione impediti fuerint, quominus adeant, reliquis
qui adierit adcrefcit illorum portio. L §. ff. de fuis
¢ legit, hared, ’

~ nience.
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nience. For where would be the In-
convenience, if the Share or Portion
which one of the teftamentary Heirs
could not or would not take, fhould
remain to the Heir at Law, the o-
ther Teftamentary Heir having what
the Teflator left him 5 or if that
which one of the Legatees refufed, or
could not take, fhould go to the Heir,
the other Legatee contenting himfelf
with the Share or Portion left himb

the Teftament ; or, in fine, if a Tei-
tamentary Heir who fhould be inftitu-
ted alone, and only for a Share or Por-
“tion of the Inheritance, according to
- the Examples which we fee of {uch-like

Inftitutions in the Roman Law, or for:

fome one Land or Tenement in particu-
lar, were reduced tq that which the
Teftator had left him?
It would feem that if any Law had
- regulated things in this manner, either
it would not be faid that thefe Events
are Inconveniencies, or if they fhould be
thought fo, yet they would ftill appear
lefs th that of the Difficulties which
arife from the Law concerning the
Right of Accretion, in the manner
that we find it regulated by the Roman
aw.

We have made here all thefe Remarks
on the Right of Accretion, in order to
give an Idea of its Origin, of its Na-
ture, and of the general Principles re-
lating to this matter. And we have

thought proper to add here occafionally
the I%eﬂe&i'ons which have been made
for diftinguifhing in the Matter of Ac-
cretion that which is of the Law of
Nature from that which it has from
the Pofitive Law, eftablithed by pure
arbitrary Laws, and which might have
been otherwife regulated. = We "have
made thefe Refle&ions, as alfo thofe
which fhall hereafter be explained, on-
ly with aview to unravel the Difficul-
ties of this Matter, which the Interpre-
ters own to be fo great in the Roman
Baw. For to underftand rightly any
Matter whatfoever, and the Difliculties
which may arife in it, it is neceflary,
or at leaftufeful, to diftinguifh exa&ly
in the common Ideas which are given
us of it, between that which is effen-
tial to its Nature, and that which is
not. And altho this View having en-
gag’d usin an Enquiry into the Princi-
ples of the Roman Law, which have been
the Foundation ofthe Right of Accretion
in Teftamentary Succeflions, we have
' been obliged to remark on the Nature
of thefe Principles, that the Law of
Accretion could have been very well
Vor. 1L
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fpared, except in Succeffions of Inteftates,
and in the Cafes where the Teftators had
particularly dire&ed it to take place in
their Difpofitions ; yet we did not pre-
tend to leave out of -this Book the Rules
of the Roman Law relating to this
Matter; fince on the contrary they
compofe this Se&ion, and are even pre-
fuppofed as the Foundation of the Re-
marks which are ftill to be made, But
we thought our felves at liberty tomake
thefe RefleGions, and thit even thofe
who fhould not approve of them, would
not however condemn the Liberty of
propofing them as bare Speculations,
without requiring any Perfon’s Appro-
bation of them. ‘

After thefe general Remarks on the -
Right of Accretion, it remains only
that we add fome other particular Ob-
fervations on the Detail of this matter,
and which are neceflary for clearing up
the Difficulties in it. - .

Seeing the Right of Accretion in Le-
gal Succeffions hath its Foundation in
this, that the Co-heirs are joined to-
gether by the Tie which is made be-
tween them by the Succeffion that is
common to them ;: the Right of the
Heir who is called to inherit the Shares
or Portions which become vacant, is in
effe a fimple and natura] Right to take
the whole, becaufe none of the other
Heirs take any part of it from him. .
So that one may as well fay, and with
as much or more reafon, that he has the
whole, becaufe his Right to. the whole
fuffers no Diminution by the Concur-
rence of other Heirs; as to fay, that
he has the whole by the Accretion of
the Portions of the others. It is in Imi-
tation of this Right of the Heirs at
Law, that the Roman Law hath given
to Teftamentary Heirs the Right of
Acgretion, as has been already explain’d ;
fo that the Foundation of their Right

" of Accretion is their Union with one

another, becaufe of the Quality of Co-
heirs or Co-executors of a Suceffion that
iscommon to them 3 which isﬁ:e reafon
why they are faid to be conjolhed, that
is, jointly called to the Inheritance ;
as it is alfo faid of two or more Lega-
tees of one and the fame thing, that
they are jointly called to the Legacy
that is common to them. And feeing
Teftators who inftitute feveral Execu-
tors, or who give to feveral Legatees
one and the fame thing, may exprefs
themfelves in different manners, and
may join them together by divers Expref-
fions which may have different Effe&ts;

the Roman Law has diftinguifhed three
N Manners
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Manners in which Executors and Lega-
tees of one and the fame thing, may be
linked or joined together in a Tefta-
ment b. ’ '

The firft is that which joins them by
the thing itfelf thatis devifed to them,
altho they be not joined by one com-
mon Expreffion i ; as, if a Teftator infti-
tutes in the firlt place one Executor,
and then inftitutes a fecond by another
Clafe, without diftinguithing their
Shares or Portions; or if he gives a
Houfe to a Legatee, and gives ifter-
wards and feparately the fame Houfe
to another Legatee by another Claufe.

"We make choice of this Example, be-

caufe altho this manner of devifing may
{feem to be whimfical to us, and to be
very improper for a Teftator who has
any Senfe, or who is ufed to be any

.ways exa& in his Affairs, yet the Ex-

amples of it are frequent in the Roman
Law- -

The fecond manner is that which
joins together the Executors or Lega-
tees, both by the thing and by the Ex-
preflion of the Teftator / ; as it heinfti-
tutes fuch a one and fuch a one his Exe-
cutors ; or if he gives to fuch a one and
fuch a one 2 Houfe or fome Land.

The third is that which joins the Per-
{ons together only by Word, and not by
the thing ; as if a ¥I‘eﬁator devifes 2
Land or Tenement to fuch a one and
fuch a one by equal Portions m.

We exptefs here thefe three Manners
of devifing juft as they are explained in

_the Laws which make mention of them;
but we muft not take this Diftinétion of

the Manners in which a Teftator may
join together Executors or Legatees of
one and the fame thing, to be a Divi-
fion of a Geometrical or Metaphyfical
Exadnefs, {o asthat it may agree equal-
ly to Executors and to Legatees, and as
if each af thefc Manners had always
the fame Effe& indifferently for Legatees
as for Executors, in what concerns the
Right of Accretion. One fhould be
often miftaken if they always under-
ftood it $o; and -one would find even

that an Expreffion which in fome Laws.

is given for an Example of one of thefe
Manners, is given elfewhere for an Ex-

b Triplici modo conjun&io intelligitur, Aut e-
nim re per fe conjunétio contingit 3 aut re & verbis,
aut verbis tanwm, L 142. ff.de verb. fignif.

i Re conjun@i videntur, non etiam verbis, cum
duobus feparatim eadem res legatur. /. 89. ff dele-
gar. 3.

! Re & verbis. . 142. ff. de verb. fignif. Qui'

& re & verbis conjuntus eft. L 89. ff. de legar. 3.
m Item verbis, non etiam re, Titio ¢ Seio fun-
dum aquis partibus do, lego. d. 1. 89, de legat. 3.

ample of another. Thus it is f{aid in
one Law, that this Expreffion, 7 infli-

tute fuch and fuch a one my Hers, each of

them for a balf, makes a Conjun&ion
both by the thing and by Word » And
in another Law this Expreffion, I give
and bequeath to fuch and to fuch a one, fuch a
Landor Tenement by equal Portions, makes
only a Conjun&ion %y Words, and not
by the thing o.

We fee that thefe two Exprefionsare

‘exa&ly like to one another; for to in-

fticute or bequeath by Moiety, or by e-
qual Portions, is the fame thing: and
yet neverthelefs they are given for an
Example of two forts of Conjuniion
wholly different from one another, and
fo vaftly different, that in one there isa
Right of Accretion, and not in the o-
ther; but theL4ws in which thefe In-
fances are given, do not mark in whac
manner we ought to reconcile this ap-
Farent Contrariety, which proceeds
rom the Difference between Legacies
and an Inheritance. This Difference
confifts in that which hath been already
remarked, that as to what concernsan
Inheritance orSucceflion, in what man-
ner foever one inftitutes two Heirs or
Sucéeflors, whether by one and the fame
Claufe, or {eparately, whether one ex-
prefles their Shares or Portions, or
makes no mention of them; yet never-
thelefs they are joined together by the
thing, that is, the Inheritance, which
one confiders as indivifible, and there
isalways between them a Right of Ac-
cretion, for the Reafons which have
been explained: And it is for thefe
Reafons that with regard to an Inheri-
tance, this Expreflion, Iinffitute fuch and
Juch a one my Heirs, each for a balf, makes
a Conjun&ion or Union by the thing.
But as for Legacies, if a thing is be-
queathed to two Perfons by Portions,
whether equal or unequal, feeing the
thing bequeathed may be divided either
by its Parts if it is divifible, or by its
Eftimation, if it is indivifible; this
Exprefiony I give and devife to fuch and
to fuch a one, fuch a Land or Tenement by
equal Portions, makes no Conjuné&ion by
the thing. Thuseach Legatee hath his
Right limited to his Share or Portion ;
and if one of the Legatees either can-
not or will not take his Portion, it will
not be therefore vacant and without an
Owner, but the Heir will have the Be-

» Conjun&i funt quos & nominum & rei com-
plexus jungic o veluti, Titius ¢ Maviks ex parte
dimidia haredss funto, 1. 142, ff. de verb. fignif.

o Item verbis, non etiamre. Titio ¢ Seio fun-
dam aquis parsibus doy lego. . 89. f, de legat. 3.

nefit,
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nefit of it, and the other Legatee will
have all that the Teftator had a mind
to give him, that is, the Portion which
he left him. -
It is according to this Diftin&ion that
we muft underftand the divers Effe&s of
thefe Expreflions, which are perfe&ly
like to one another, and which perplex
the Reader if they are not taken diffe-
rently every one in its proper Senfe.
But this is not the only.Difficulty that
we find neceflary to be cleared up in
this matter; for we meet with other
Difficulties in other Laws. Thus, for
example, it is faid in fome Laws, that
when two Legatees are joined together,
the Thing is given entire to every one
of them, .and that .t is divided only
when they concur and meet together ;
and that therefore there is berween
them a Right of Aceretion. Cornjunc-
tim haredes inflitui, ans conjunttim legari,
boc eft, totan;ﬁi:xredimtem, G wa a
lis dataeffe, partes auvem concurfu fieri.
'fnSg:. f delegar. 3. And we fee i:{“ other
Laws, that if the Legateas of one and
the fame thing are disjoined, they have
each of them the whole, {o that if they
concur they fhare the Legacy between
them: And if one of the two doesnot
take his part, it accrues to the other.,
8i disjuntborum aliqus deficiant, cateri to-
tum habebunt. lun. §.11. Cod. de cad.
toll. 1.33. ff- deleg. 1. It would feem to
follow from thefe two Texts, that the
Conjun&ion aod Disjun&@ion having
equally the Efie@ to give the Right
o? Accretion to the Legatees, they
will always have it in what man-
ner foever they be Legatees of ofte
and the fame thing; which does. not
hold true of thofe to whom the Le-
gacy divides the thing; for between
them there is no Accretion. So that to
reconcile thefe feveral Rules, it is ne-
cefary to underftand in the firft of thefe
two Texts the Word comjoived, of Lega-
tees who are conjoined bythe thing; as,
if a Teftator begueaths one and the fame
thing to two Perfons without diftinc-
tion of Portions: And in the fecond,
we muft underftand the Word disjoined,
of thofe who are disjoined only by the

- Words, and who are conjoined by the

thing; as, if a Teftator having be-
queathed a thing to a Legatee, be-

ths the fame thing to another Per-
zx:a by another Claufe, as it has been
already remarked.

We fhall not enlarge here on the De-
tail of the other particular Difficulties
which we meet with in the Laws con-
ceming this Matter ; -for {uch a parti

Vor. IL ‘
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cular Enquiry would only perple? the
Reader to no purpofe : As, for exam-
ple, the Differences which the antient
Roman Law made in the Right of Ac-
cretion, betweernr a Legacy which was
called per damnativnem, by which the
Heir was required to give a Thing to
‘a Legatee ; and the Legacy which they
called per windicationem, by which the
Thing was given to the Legatee, fo as
that he himfelf might-take it oyt of the
Inheritance; as, if the Teftator had

faid, I will that fach a one take fuch 2

Thing p. According to thefe divers
manners of bequeathing one and the
fame Thing to two Legatees, the Right
of Accretion might take place, or not
take place between: themgq. And it
fuffices to remark in general on all the
Difficulties of this Matter, thar they
remain {uch both in the antient and mo-
dern Law of the Ramans ; that even the
Laws which explain the Principlesand
Fencml Rules, thereof, contain Expref-
1ons which the Interpreters explain by
Senfes quite oppofite to one another,
to which the faid Expreffions give juft
occafion, 2s appears by fome of the
Texts which have been taken notice of
in this Preantble, and in others, in
which they have fuffered the antient
Difference  between thefe two forts of
Legacies, which have been juft now
mentioned, to (ubfift; altho it had been

abolifhed by Fuftinian. . Which is one -

of ‘the Caufes of the Difficulties in this
Marter; and it has gives.occalion to
one of the ableft of the Interpreters to
charge thofe with Ssupidity or Negli-

gence, who were employed to colle®

out of the Books of the antient Lawyers
the Extra&s which compole the Digeft,
for not having taken due care to keep
out of the faid Extra&s that which was
abolifhed of the antient Law, and for

having by that means lefc im feveral .

places Texts contrary to others which
they have.isfertedr. ~

~ 80ne may judge by all thefe Reflexions;
that the Difficulties which arife in this
Matter of the Right: of Accretion are
almoft of the fame Nature with thofe
of Codicillary Claufes in Teftaments.
But there is this Rifference between
thefe two Matters, that as for Codicil-
lary Claufes, there are no Rules certain
enough in the Roman L.aw, from which

6 2. Infl. de leg. Ulpian. Tit. 34. §. 3, 4

q Ulpian. Tit. 24. §.12,¢°13. -

r Ut plane jam ex coappareat, quam hebetes aue
indiligentes fuerint hi, quibus fludium fuit pandec-
tarum capita ex veterum Jurifconfultorum libris de-
cerperes Cwjac, 4d Titwl. 24, Ulpy

N2 we

oI



we could gather 3 fixed and ftated Law
in relation to them, as hasbeen remarked
in the fourth Se&ion ; and for that rea-
fon we have not been able to give any
particular Rules concerning them. ~ But
as for the Right of Accretion, feeing
the Difpofitions of Teftators may oft-
times give occafion to it, and feeing we
have in the Roman Law many Rules con-
cerning it which may be rendred clear
and certain, we ‘haye compos’d this

* Sedicn of them ; and we have endea-

voured to fet them in that Light and
Order which isneceffary to make them
eafy, as much as we have been able
amidft the Difficulties which we have
juft now explained. For altho Fufti-
nian did make a Law s, .one part where-
of is in relation to this Matter, and
that it is there faid, that he had judged
it neceflary to examine it thoroughly,
fully, and with Exa@nefs, in order to
malce it clear to every ones Underftand-
ing, yet this Projet feems to be very
lamely executed. : _
After all that has been faid of the
Right of Accretion in this Preamble,
the Reader is fufficiently advertifed
that this Matter is of the Number of
thofe which are common to Tefta-
mentary Inftitytions %and to Legacies,
to fiduciary Béquefts and Subftitutions,
and that the Rules which fhall be ex-
plained in this Se&ion, relate chiefly
only to Teftamentary Succeffions. For
altho in thedseginning of this Preamble
we have given for an example of the
Right of Accretign, that which hath
flace‘among Heirs at Law, yet that
was only to make the Nature of this
Right more insélligible in teftamentary
Sueceffions, to which the Ufe of the
Rules concerning this Matter ought to
be reftrained, fince in legal Succeflions

. there can happea no Difficulty, every

Heir having his natural Right to the
whole when he is left all alone. So thgg
as to the Right of Accretion in legal
Succeffions, we fhall make no exprefs
mention thereof, except in the third
Article; which however will be no
Hindrance why we may not apply to
them whatever isgm the other Articles,
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prefly by the Name of Jus accrefcendi. Which fhews’
that the Law of Survivor(hip is originally derived
from the Civil Law, and therefore the Rules laid
down ‘in the Civil Law, touching the Right of Ac-
crevion,; mufl be of great Ufe to decide any Difficul-
ties that may arife in relation to Survivorfbip. Bus
there is this Difference to be saken notice of between
Survivorfbsp at Common Law, and the Right of
Accretion in the Civil Lawy that Survivorfhip at
Common Law takes.place not only in Swcce(fions and
Inheritances, but likewife in Grants and other Con-
weyances; whereas the Right of Accretion by the
Civil Law takes plice only in Succeffions of Intef
tases, and all Tcﬁammury Difpofssions; but not in
Contratts and Deeds of Gifi. Perez. in Cod,
liv 6. tit. §1. numb. g.] ,

The CONTENTS.

1. Ufe of the Right of Accretion. .
2. Definition of this Right. o
3. Accretion among Coheirs at Law.. , .
4. In Teflaments. it depends on the Manner
in which the Executors or Legatees are
joined together..
5. Three Manners in which Executors or
" Legatees may be conjoined.
6. Among Coheirs or Co-Executors there is
always a Right of Accretion.
7¢ The Accretion among Cobeirs or Gog Exe-
cutors is regulated according to their Por-
tions in the Inberitance. =
8. The Coheirs have this Right differently,
according as they are conjoined or disjoined
from one another. : ' :
9. This Right hath phace among Coheirs
who.are mot conjoined.
10. Among Legatees of one and the [ame
thing, there may be, ‘or may not be a
ight of Accretion.
1i. There is a Right of Accretion among
* Legatees who are confoined by the thing.
12. If the [ame thing is bequeathed to two
Perfons by two Claufes, each has a Right
to the whole, but their Concurrence di-
vides it.
13. Among Legatees by Portions there is no
Accretion. .
14. Divers Cafes of Accretion berween Foint-
Legatees.
15, Accretion in ?gaa‘e: and Succeffions is

a Confequence of the Comjunilion by the

thing.
' I

When there are two or more Heirs or 1, v of
o . . . Executors of one and the fame Succef- #he Righs
s Hisira deﬁnms, caum n fgpenore parte noftre ﬁon, or two or more Legatees of one Qf:ACtrl-

that may fuit with them.

fanQionis in pluribus locis conjunéi fecimus men.
tionem : neceffarium efle duximus omnem infpeti-
ohem hujus articuli latius & cum fubriliori tractaru
dirimere; ut fit omnibus & hoc apentiffime confti-
‘wiem. L #2. 6. 10. C, de caduc. toil, ’
This Right of Accretion in the Civil Law, is the
“fame as the Right of Swrvivorfhip in the Common
Law of England § and Bratton, de Legibus, lib. 4.
fob, 262. b. [peaking of Survivorfbip, callsis ex-

and the fame thing, and that fome one of ***

the {aid Executors or Legatees takes no
part of the Inheritance or Legacy, whe-
ther it be that he renounces it, or that
he is found to be incapable or unwor-
thy of it, or that he chances to dic be-
fore the Teftator; the Portion which

: he
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he was to have had, goes to the other
Executors, or other Legatees, accord-
ing as the Difpofition of the Teftator
ought to have this Effe®; which dev
pends on the Rules'that follow. And it
is the fame thing among feveral Perfons,
to whom an Inheritance or a Legacy is
left by Subftitution or a fiduciary Be-
quett a.

& See the following Articles.

IL

2. Defini- The Right which Executors, Lega-
tion of this tees “and the Perfons fubftituted to
Bights  them, have to reap the Benefit of the

Portions of one another, when there

are any among them who will not or

-cannot take the Portions belonging to
them, is called Right of Accretion, be-
caufe the vacant Portion accrues to the
Portions of the others /.

b See the Articles which follow.
11T,

3. Acre-  Among Coheirs at Law there is al-
sienamong ways a Right of Accretion: For the
g:’;" *4¢ Inheritance belongs to the neareft of
*  Kinwhoiscapable of fucceeding. Thus,
he ought to have it entire, if there be
no Coheir, orif thofe who were called
to the Inheritance with him would not
or could not take their Part in itc.
But if one of the Coheirs fhould die
after the Succeflion was open, when he
did not know that it was, or before he
had accepted fit, he would tranfmit his
Right to his Heirs, and his Coheir
would have no part in his Portion by
Accretion d.

¢ Si ex pluribus legitimis hzredibus quidam omi-

ferint adirehereditatem, vel morte, vel qua alia ra-
_tione impediti fuerint, quominus adeant, reliquis,
qui adierint accrefcit illorum portio. L 9. f. de fwis
¢ legit. hared,

d This is a Conﬁt{‘unu of our Rule, that the
Dead gives Seifin to the Living, For this Heir ha-
ving [ucceeded before his Death, his Right wonld be
velied in bim, and would pafs 10 bis Heirs,

Iv.

4 wTe-  The Right of Accretion in Tefta-
tamemts, it entary Difioﬁtions, depends on the
depends on manper in which the Teftator hath ex-
the man” blained his Interitic feveral
wer s Plained his Intention among fevera
which the Executors, feveral Legatees, or feveral
Ezecwtors Perfons fubftituted to them, and on
"L,‘:f“;' the Conjun&ion which the Words
el of the Teftator make among them.
ogether. . . ..
For it is according as they are joined
tegether by one and the fame Right, or
that their Portions are diftin&, that
they have the Right of Accretion, or

(Y3

Tit. T. Sed. g.
that they have it not; which depends
on the Rules that follow e.

¢ See the Arsicles which follow. See the eighth
Ariicle, '

V. '

Two or more Executors or Legatees . 1
may be joined, or called jointly to the Manners
fame Inheritance, or to the fame Lega- in which
cy, in three manners. The firft is; when Exeutors

. . . . or Legasees
they are conjoined only by the Inheri- may be
tance, or the Thing that is left them, conjoined.
and called to it by different and fepa-
rate Expreflions: as, if a Teltator in-
ftitutes one Executor by a firft Claufe,
and by a fecond another Executor; or,
if he bequeaths a Thing to one Lega-
tee, and afterwards calls another Lega-

“tee to the fame Thing. The fecond

Manner is, when the Teltator joins the
Perfons both by the Thing and by the
Expreflion; as, if in one and the fame
Claufe 'he inftitutes two Executors, or
names two Legatecs of the {fame Thing.

* The third is, when the Teftator joins

the” Perfons ouly by the Words, and
diftingnithes their Portions ; as, if he
thould inftitute two Executors, or be-
queath the {ame Thing to two Perfons
by equal Portionsf.  We fhall fee in the

- Articles which follow the Ufe of thefe

three forts of Conjun&ion or Union. -

‘f Triplici modo conjunétio intelligitur.  Ait
enim re per fe conjun&io contingjc: aut re & ver-
bis : aut verbis tantum. /. 142. ff. de reg. jur.

Re conjun@i videntur non etiam verbis, cum
duobus feparatim eadem res legatur. Item verbis,
non etiam re, Titio ¢’ Seio fundum equis partibsis
do, lego. 1. 8g. ff. de legat. 3.

Alsho this Diflinétion has been explained in the
Preamble, yet it was neceffary to repeat it here.
For we were obliged to [peak of it in the Pream-
ble, in order 10 belp the explaining of the Difficulties
mentioned there 5 and it ought to be placed bere, as
being a part of she Rules.

We (ball fee in the three following Articles, the
reafon why in the third of shefe Manners, the
Example is given only of Legatess, and not of Heirs
or Execstors.

VI.
When the Queftion is about the In- 6, Among
heritance or Succeflion, in what manner Cobeirs or

foever it be that the Heirs or Executors £ Ex¢cx-

are called to it, whether jointly or fe- :f’:,:::;;
parately, and whether their Portions a Righs of
be diftinguifhed or not, there is always Aécterion.
among them a Right of Accretion. For
as the Right to the Inheritance is an
univerfal Right, which comprehends all
the Goods and all the Charges, and
that this Right is indivifible, that is,
that one cannot be Heir only for a
part, fo as that the other part remain

vacant, and be without Heifs; the Por-
: .tions
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tions of thof¢ who are not willing, or
who are not capable to fucceed, are ac-
quired to the others. Thus, the Heir
who has once accepted his own Por-
tion, will fucceed. to that which fhall
be vacant, without having the Liberty

" to renounce it, and he will be liable to

bear the Charges of it. Which is to

be underftood not only of the Heirs’

inftituted in the firft place, but alfo of
thofe who are fubftituted to them;
whether it be that the feveral Heirsare
{fubftituted one to another, or that other
Perfons are fubftituted to the Heirs.
For in all thefe Cafes he who hath ac-
quired one Portion of the Inheritance,
whether as being inftituted in the firft

place, or as being fubftituted, cannot.

renounce the other Portions, which by
the Effe@ of the Inftitution, or Subfti-
tution, may accrue to himg.

g Qui femel aliqua ex parte bres extiterit, defi-
dentium partes etiam invitus excipit 3 id eft, tacite
ei deficientium partes etiam invito adcrefcunt. L §3.
§. 1. ff.de acq. vel omist, hared.

Si quis hares inftitutus ex parte, mox Titio fub-
flitutus, . antequam ex caufa fubflitutionis ei defera-
tur hareditas, pro hxrede geflerit, erit hares ex
caufa. quoque fug;}iluxionis: quoniam invito ei ad-
crefcit portio. L 35. eod,

Teftamento jure fato, multis inftitutis hasredi-

bos, & invicem fubftitutis ¢ adeuntibus fuam por- -

tionem, etiam invitis cohzredum repudiantium ac-
crefcit portio. L. 6. C, de impub, v aliis fubflis.

Si quidem cohzredes funt omnes conjun&im, vel
omnes disjan&im, vel inftitati vel fubftitoti, hoc
quod fuerit quo%uomdo evacuatum,  fi in parte hz-
reditas vel partibus confiftat, aliis cohzredibus cum
fuo gravamine pro hzreditaria parte etiamfi jam de-
functi funt acquiratur; & boc nolentibus ipfo jure
accrefcat, {i fuas partes jam agnoverint. Cum fic
abfurdum ejufdem haxredicatis Eartem quidem agnof-
cere, partem vero refpuere, l un. §. 10. C. de ca-
duc. toll, . 2, C. de bared, inft, R

See, @s to what is faid in this Article, that the
Right of the Heir is univerfal and indivifible, the
eleventh and cwelfth Articles of the firfi Soction of
Heirs and Executors in general. ‘

9 What is faid in this Article, that
a Portion of the Inheritance cannot re-
main vacant, and that he to whom it
ought to accrue cannot refufe it, is
not contrary to what hath beea faid in
the Preamble of this Se&ion, That it
would have beenno waysagainft theLaw
of Nature, if the vacant Portion were
left to the Heir at Law ; altho in that

- Cafe it would be true,- that this Heir

at Law, to whom the vacant Portion
aught to belong, might refufe it. For
the Rule whieh ordains that the vacant
Portion cannot be refufed by him to
whom it ought to accrue, prefuppofes
that he has accepted his Portion, either
purely and fimply, or with the Benefit
of an Inventary : And it isonly in this

.Cafe that he cannot refufe the other

tuted or fubftituted Heirs or Executors,

. !

Portions, on the fame Condition vpon
which he has accepted his own. Aad
fince -he would be at liberty torefufe
the other Portions, if he had not acs
cepted his own, {o it would be equally
juft that this Heir at Law, who had
enter’d into no manner of Engagement
on account of the Inheritance, fhould
have it in his power either to.acceptof
the vacant Portiopy or to refufe it.
There would be in all this nothing con-
trary to Juftice nor Equity: And the
fame Things may .be fgen in,our Cuf~
toms ; fince 1t is certain, that if it
fhould happen that an Heir at Law ha-
ving accepted the Inheritance, the uni-
verfal Legatee fhould renounce the Le-
gacy, this Heir who could have no
fhare in the Goods comprifed in the
Legacy, if the Legatee had accept-
ed of it, could not upon the Legatee’s
Refufal renounce thofe Goods, in or-
der to get rid of the Charges; but
he woulf be accountable to the Credi-
tors for all the Debts of the Inheritance,
and for the particular Legacies, to the . -
Value of what the Teftator had power
to bequeath. ' :

VIL ‘

When there is 2 Right of Accretion 7. The

betwieen {everal, who are cither infti- 4ccresion
: among Co=

. v heirsor Co-
thofe to whom the vacant Portiops ac- Execurors
crue, have their Share in them in pro- is regula-
portion to the Shares which they have fed accord-

in the Inheritance 4. . ingso their
Porssons in

h Cam quis ex inftitutis qui non cum aliquo con- ¢4y Inberi.
jun@im inftitutws eft, hxres non eft, pars ejus om- rqpce.
nibus pro portionibus hareditariis accrefcit, Neque
retert primo loco quis inflitutus, an alicui fubftitutus

‘heeres fit. L 9. §. 3. ff. de hared. infl.

It is to be remarked on this Text, that for the
right underflanding of thefe Werds, noa cum ali-
quo conjunctim, rhe Reader needs only 1o confult
she following Article. ‘

-

VIIL

The Right of Aceretion among Heirs 8. T co-
or Executors is not always fuch, as heirs bave
that they all have this Right recipro- *%i R’ll‘”
cally between them. Forif 2 Teftator ;2770 %
divides his Succeffion in Portions, and 4 they ,f,,
gives, for inftance, one half to two or conjoined
more Heirs, and the other half to fomewr disjoih-
others; one of thefc Heirs not fuc- :f” it
ceeding, his Portion will remain in the ;p,, -
Mafs of that Half of which it wasa

-part, and will accrue to the Coheirs of

the faid Half, and not to the Coheirs of
the other Half. But if there were any
one of the Heirs who was inftituted
fingly by himfelf for a Moiety, or fome
other Portion of the Inheritance, alnd

: that
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that he could not or would not take it,
it would accrue entire to all the other
Heirs without Diftin&ion, accordin
to their Portions in the Inheritance.

. ¢ Haredes fine partibus utrum conjunéim an fe-
peratim feribanwr, hoc inteteft, quod fi quis ex
conjunctis deceffit, hoc non ad omnes, fed ad reli-
Quos qui conjunéti erant pertinet.  Si autem ex fepa-
ratis, ad omnes qui teftamento eodem feripti funt
!\‘}udu portio ejus pertinét, b 63. ff. de bared.

mh,

Si quidam ex haredibus inflitutis vel fubfitutis
permixti funt, & alii conjun&im, alii disjun&im
nuacupati: tanc {i quidem ex conjunétis aliquis de-
ficiat : hoc omnimodo ad folos conjunétos cum fuo
veaiat onere, id eft, pro parte hzreditatis quae ad
€0s pervenit.  Sin autem ex his qui disjun&im ferip-
ti fune, aliquid evanefcat, hoc non ad folos disjunc-

_ 108, fed ad omnes tam conjunftos quam etiam dif-
junétos fmiliter cum fuo onere pro portione hare-
ditatis perveniat. Hoc ita tam varie, quia conjunéti
quidem propter unitatem fermonis quafi in unum
corpus redadi funt, & partem conjun&orum fibi

hxradum quafi fuam prazoccupant: disjun&i vero
ab i n(_}htofis fermone apertiffime funt difcrei,

ut quidem habeant alienum autem non foli
appetant, fed cum omnibus cohzredibus fuis accipi-

ant. . um, § 10. C. de caduc. toll. See the fol-

lowing Article.

IX,

abis  If in the Cafe of the preceding Ar-

Righ: bath ticle, all thofe who were called to a

Ll::g > Porn'mll’ 1diﬁén(§t frogl the ot‘l;lers ;vere

4 incapable of fucceeding, or fhould re-

f,“,';,:b' nounce theirPortion, theg Right of Accre-

conjoined, tion, which took place only among them

for their Parts, as long as any one of

them was capable of fucceeding, would

. pafs to the other Heirs of the other

Portions, and that Portion which fhould

become vacant wouldaccrue to ’em. For

in that Cafe, feeing that Portion could

not remain vacant when there is an

Heir to the other, he would have the

whole; and he could not confine him-

felf to his own Portion, and renounce

. that which had become vacant, altho

it fhould be found to be burdenfome by

reafon of the Charges laid upon it ; be-

caufe the Inheritance, as has been faid

in the fixth Article, is indivifible: And

the Heir who happens to be left alone,

altho he was inftituted Heir only for a

Portion, ought to accept the whole
Inheritance /.

) See the fixsh Article, and the Texts cited on it

X.

: It is not the fame thing, as to the
}.:ﬁ:::f' Right of Accretion, betwgen Legatees
oms and 35 between Coheirs or Co-Executors ;
:2:’{‘;:" for the Right to the Inheritance being
M‘l"» an univerfal Right, and indivifible,

or maysos there is always among Coheirs or Co-

A
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Executors a Right of Accretion; but ée 4 Right
Legacies being reftrained to the Things ;’[ Aecrg-
bequeathed, which may be divided at ™
leaft by Eftimation, altho the Things

fhould be indivifible in their own Na-

ture, it is not neceffary that there fhould

be always a Right of Accretion among
Legatees. But they either have or have

not this Right among them, according

as the Expreffion of the Teftator may

give it them, or exclude them from it,

as fhall be explained by the Rules which
follow 7.

m See the following Articles,

XI.

If a Teftator bequeaths one and the

fame thing to two or more Legatees, of Accre-
without any mention of Portions, as, if iz among
he gives and bequeaths 2 Houfe to Legasees
fuch aone, and fuch a one, thefe Le- who are
gatees being conjcined by the thing be- ‘b""f‘;‘,”’:“
queathed, there will be between them ,Z,-,,z.
a Right of Accretion, in the fame man-
ner as if the Teltator had added, that
the thing fhould bclong entirely to him
of the two Legatces who thould be left
alone to reap the Benefit of the Legacy.
Thus it is only their Concurrence that
divides the Legacy between them, and
gives to every one his Part} of it: And
if one of them cannot, or will not re-
ceive his Portion, it remains to thofe
who have taken, or fhall take theirs .

n Conjun&im hxredes inftitui, aut conjun&ioi
legari, hoc eft, totam hereditatem & tota’
legata fingulisdata effe, partes autem concurfu fidi.
b 8o. f- de legar, 3. '

Toties eft jus accrefcendi (ufusfruttus) quoties in
duobus qui in folidum.habuerunt, concurfu divifus

eft, [l 3. ff de ufufr. accrefe. Ulp. tit. 244 §. 12,
See the fifteenth Article.

11. There

is a Right

XIIL.

If a Teftator had bequeath’d the !2-
fame thing to two Legatees by. two
different Expreflions and feparately, as gueathed
if having bequeathed a Houfe by a forwoPer-
firft Claufe to a firft Legatee, he be-/m:byruo
queathed it again afterwards to another C44%
Legatee by another Claufe, fuch a Le- righs 10
gacy might be conceived inthree Man- she whole,
ners, which would have three different &w# their
Effects. The firft infuch a manner, as "
that in the fecond Legacy the Intention ;g iz,
of the Teftator fhould appear to be to
revoke the former; and in this Cafe the
firft Legacy would remain null. The
fecond, fo asthathe would have each of
the Legatees to havethe whole Legicy,
the Houfe going to one, and the Heir

being
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being charged to give the Value of it
to the other Legatee ; which would be
executed, provided the faid Intention
were exprefs and clearly explained.
The third is if by the two Claufes of
the Teftament the Houfe were bequeath-
ed intire to each of the two Legatees;
and in this cafe they beth accepting the
Legacy, their Concurrence would di-
vide it, and each of them would have
the half of the thing bequeathed in this
manner. But if in thistaft Cafe there
thould be one of the two Legatees who
either could not, or would not have a-
ny fhare in the Legacy, the whole
would belong to the other; not fo
much by Right of Accretion, asthat be-
caufe the whole was given him, and
that his Right not being diminithed by
the Concurrence of the other, it would
remain intire to him, but with the
Charges which ought to pafs to this
Legatee, according as the Difpofition
of the Teftator fhould demand it ; for
there might be fome of the Charges li-
mited to the Perfon of the other Lega-
tee who would take nothing.

o We make ufe of this Example, which in all
appearance will not happen 3 but it is becaufe it is
Jrequens in the Roman Law, and that it explains
one of the Manners of Union or Conjunttion [poken
of in the fifth Article. It isof this manner that it
is faid, that one and the fame thing may be be-
queathed 10 swo Perfons feparasely,-disjunctim, fepa-
ratim 3 and it conjoins the Legatees by the thing.
This Conjunétion had this Effett in the antiens Law
of the Romans, that each of thofe Legatees had
she whole *, that is, one the Thing, and the o-
ther the Value of it, Which was aliered by Juf-
tingn, and regulated in the manner as it is. expref-
fed in this Aruicle, as will be feen by the Texs which
follows,

Ubi legatarii vel fideicommiffarii duo forte, vel
plures funt quibus aliquid relitum {ite———Sin au-
tem disjunétim fuerit relictum : fi quidem omnes
hoc accipere & potuerint & maluerint, fuam quif-
que partem pro virili portione accipiat. Et non fi-
bi blandianiur ut unus quidem rem, alii autem fin-
guli folidam ejus rei xftimationem accipere defide-

" rent ;: cim hujufinodi legatariorum avaritiam anti-

quitas varia mente fufceperit, in uno tantum genere
legatorum eam “accipiens, in aliis refpuendam effe
exiftimans. Nos autem omnimodo repellimus, u-
nam omnibus naturam legatis & fideicommiffis im-

g W -
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tuerit, tunc non vacuatur pars quz deficit, nec aliis
accrefcit, ut ejus qui primus accepit, legatum au-
gere videatur, fed apud ipfum qui habet folida rema-
neat, nullius concurfu diminuta. Et ideo fi onus
fuerit in perfona ejus apud quem remanet legatum
adfcriptumn ; hoc omnimodo impleat, ut voluntati
teftacoris pareatur.  Sin autem ad deficientis perfo-
nam hoc onus fuerit collatum, hoc non fentiat is

qui non alienum, fed fuum tantum legatum immi--

nutum habet.  Sed & varietgtis non in occulto fit
ratio : cum ideo videatur teftator disjun&im hoc re-
liquiffe, ut unufquifque fuum onus, non alienum
agnofcat. Nam {i contrarium volebat, nulla erit
difficultas conjun&im ea difponere, /o %7, § 11.C.
de caduc. toll, .

Si quidem evidentiffime apparuerit, ademptione a
priore legatario faa, ad (ecundum legatum teftato-
rem convolafle, folum pofteriorem ad legatum per-
venire placet. Sin autem hoc minime apparere po-
teft, pro virili portione ad legatum omnes venire

fcilicet, nifi ipfe teftator ex feriptura manifeftifimus

eft, utrumque eorum folidum accipere voluiffe. 1,33.
I de legas. 1. '

Altho this laft Law be taken out of the Digefts,.
et thofe who are acquainted with the Stile of the
antiens Lawyers, the Authors of the Texts which
are collected together in the Dig:fis, and with that
of Tribonian, will eafily percerve that thefe Ex-
prelfions are of his Stile 5 and that he has accommo-
dated this Law to the Change which Juftinian had
made by the other Law which has been juff now
quosed, having abolifbed that antient Law which
gave the whole 1bing to each of the Legatees o
whom it was bequeathed [eparately, in the manner
explained in this Article.

We have faid as the end of the Article, that the
Legatee.who fhall have the whole Legacy fhall acquit
the Charges which ought 10 pafs to bim according o
the Difpofision of the Teflator ; and we have not [aid
in general, as it is expreffed as she end of the firf of

thefe two Texts, shat be would not be bound for -

the Charges which the Teftator bad impofed om the
other Legatees of the fame thing, and who fhosid
take no Share in it. For befides that it is very

difficult, not to fay impoffible, for a Legatee to re--

Sfufe a Legacy, if the Charge does not exceed the Va-
lue of it 5 yet altho this Cafe fbould happen, it
would be by the Circumflances, and by the manm-/
ner in which the Teflator had exprefled himfelf,
that we ought to judge if bis Intention was, that
the Gharge impofed on the Legatee, whe fhould
take no pars of the Legacy, fWould be limised to
bis Perfon, or that it fhould affect she thing
bequeathed, and that it ought 1o pafs to she
Legasec who [hould have she whole Legacy to
himfelf,

»
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If the fame thing is bequeathed to 13. 4-

two or more Legatces, but fo as that meng Le-
the Teltator divides it among them, as %':::m[;y
if he bequeaths it to ther by equal yp,, s no

Portions, or affigns to every one his Accresion.

ponentes, & antiquam diffonantiam in unam tra-
hentes concordiam. Hoc autem ita fieri fancimus,
nifi teftator apeniflime, & expreflim difpofuerit,
ut uni quidem res folida, aliis autem exiftimatio rei

fingulis in folidum preftetur. Sin vero non omnes
legatarii, quibus feparatim res relicta fit, in ejus acy
quifitionem concurrant ; fed unus forte eam acci-
piat : hac folida ejus fit, quia fermo teftatoris om-
nibus prima facie folidum affignare viderur: aliis
fupervenientibus partes a priore abftrahentibus, ut
ex aliorum quidem concurfu prioris legatum minua-
wr. Sin vero nemo alins veniat, vel venire po-

* Ulp, Tit. 24, §12.¢ 31

own, there will be no right of Accre-
tion among them: For their Title di-
vides them, and gives to every one his
Right to his Legacy feperated from that
of the others, andreftrained to his own
Portion. So that if any one of the
Portions of thefe Legatees fhould be-
come vacant, the others would have no

Right

—_——



Of Teltaments.
Right to itp; but it would go either
to the Heir or Executor, if it was he
" that was tharged with the Legacy, or
to a Legatee, if the Teftator had char-
ed one Legacy with this other; as if
he had devifed a Land or Tenement toa
Legatee, and had charged him to give to
others either'a Portion of #he faid Land,
or the Ufufru®& of the whole, or of a
part thereof, or a Sum of Money* to be
divided among them. '
# Quoties ufusfru@us legatus eft, ita inter frutua-
rios eft jus accrefcendi, fi conjun&@im fit ufusfructus
relitus. Caterum fi feparatim unicuique partis rei

ufusfractus fic relictus, fine dubio jus accrefcendi
ceflat, & 1. ff. de ufufr. ascrefec.

XIV. :
14. Divers  If it fhould happen that one and the

Csfesof {ame thing being bequeathed jeintly,
jcererion, and without diftinion of Portions,

Joins Lega- t0 feveral Perfons, as has been men-
tees. tioned in the eleventh Article, one of
the Legatees being a pofthumous Child,
thould not come into the World, or that
another Legatee fhould happen to be
dead before the making of the Tefta-
ment, and the Teftator knew nothing
. of it, the Portions which by thefe E-
vents would become vacant would ac-
crue to the others¢g. And it would be
the fame thing if one of thefe Legatees
who was alive when the Teftament was
made, fhould happen to die before the
Teftator r. )
Si Titio & poftumis legatum fit, non nato
poaumo, toum Titius vindicabit. 4 16. §. 2.
de legar. 1. .
1In primo itaque ordine, ubi pro non fcriptis effi-
ciebanwr, ea quz perfonis jam ante teftamentum
mortuis teftator donaffer, flatuum fuerat, ut ea
omnia bona manerent apud eos a quibus fuerant
dereli®a : nifi vacuatis ‘vel fubftitutus fuppofitus,

vel conjun@us fuerat aggregatus, Tunc enim non
deficiebant, fed ad illos perveniebant, nullo grava-

mine (nifi perrard) in Hoc pro non fcriFto fuper-
veniente, Quod & noftra majeftas quafi antique

benevolentiz confentaneum, & naturali ratione fub-

nixum, intatum atque illibatum preecepit cuftodiri,

in omne tempus valiwrum. /b un.§, 3.C. de ca-
duc. toll,

r Pro fecundo vero ordine, in quo ea verteban-
. tur, que in‘caufa caduci fieri contingebant, fcilicet
ubi legatarius vivo teftatore decedebar: fieo cafu
fuperfit conjunétus, ei accrefcit legatum cum onere.
d.l.un.§ 4

XV.

It refults from all the Rules which have
14. Accre- been here explained, that the Right of
tion im Le- Accretion among Heirs or Executors,
gacies and heino an Effe@ of, the Rule which or-
;?":"C]f,‘:'_” dains that the Inheritance cannot be di-
fequence of vided fo as that part thereof fhall go
the Con- to the teftamentary Heir, and part
junétion  thereof to the Heir at Law ; the faid
f,’”-;b‘ Right is acquired by the thing it felf,

£ Vor. IL ,
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that is, by the Inheritance. From

whence it follows, that the Inheritance -

ought to go intire to him who hap-
pens to be the only Perfon who is to
fucceed, whether he was united to o-
thers by the Expreffion, or was called to
the Succeflion{eparately, orthat he was
even reftrained to one diftin& Portion :
For feeing this Portion cannot remain
to him fingle by itfelf, it draws to him

the Portions of the others when they

become vacant; fo that it is always

by the thing that Heirs or Executors .

are conjoined with one another. And
among Legatees the Right of Accre-
tion is likewife an Effe& of their being
conjoined by the thing, as appears by
the Rules explained in the Articles
which relate to the Legacies s.

s '$i totam, an partem ex qua quis hares inftitutus
eft tacite rogatus it reftituere, apparet nihil ei de-
bere accrefcere, gquia rem non videtur babere, 1. 83.
ff. de acquir. vel omit, hared,

We do mot quote here this Text becaufe of the
Rule that is explained in it, that he who is char-
ged with a tacit Truft of the Inheritance, or a
pars of ity has not the Right of Accretion; for if
the Fiduciary Bequeft be in favour of a Perfon to
whom the Teflator could now give any shing, nei-
ther the Perfon fot whom the Truft is created, nor

the Heir that is charged with it, will have any

fhare in the Fiduciary Bequeff. And if it be in
Javour of a Perfon to whom the Teflator might law-
Sully give, it will be very evidently the Perfon for
whom the Truft is, who will have 'the Benefit of
the Right of Accresion, if it isto take place 5 and 12
will be his Bufinefs to regulate it with the Perfon
who is charged to reflore s0 him the whole Inberi-
tance, or a part of ir. But we have put down
bere this Texs only on account of thefe laft Words in
it, quia rem non videtur habere, becaufe they [lew
that it is to the Thing that the Right of Accretion is
annexed s which is a Principle that e shought ne-
ceffary to be explained in shis Article, Sce the
Texts cited on the eleventh Article,

SECT. X
Of the Right of Tranfmiffion.
HEN an Heiror Execufor has

accepted.a Succeflion, if hedies
afterwards, it is without doubt thathe

tran{mits the faid Succeffion, that is,

makes it to pafs to his Heirs and Execu-

tors. with.his other Goods : If a Lega-

tee dies after he hasacquired his Right

to the Legacy, he tran{mits it in the

. fame manner to his Succeflor ; and it
is not of this manner of tranfmitting

that we treat here.  But if the Heir or

Executor, or Legatee dies before he has

known or exercifed his Right, it does

not appear to be fo certain, that they

“tranfmit it in this cafe to their Heirs
and Executors. - And this Doubt had

0] given

am
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given occafion in the Roman Law to ma-
ny Gueftions, concerning which feveral
Rules have been made, which mark dif-
ferently in what Cafes Heirs and Le-
gatees tranfmit, or do not tran{mit their

Right to their Heirs ; that is, in what~

Condition their Right ought to be at
the time of their Death, in order to
malke it pafs from them to their Suc-
ceflors.

Altho the Right of Tranfmiffion in
the Roman Law refpe@s Succeflions of
Inteftates aswell as Teftamentary Suc-
ceffions, and that it may feem for this
Reafon that we ought to have treated
of this Matter among thofc which are
common to the two forts of Succeflions ;
yet we have placed it among the Mat-
ters relating to Teftaments : For in our
Ufage there can be no difficulty as to

. the Tranf{miffion of Legal Succeffions,

becaufe of our Rule, That the Dead gives
[eifin to the Living, as fhall be explained
hereafter. Thus the Rules which con-
cern the Difficulties of Tran{miffion
are in our Ufage limited to teftamentary
Difpofitions, whether it be for Legacies,

“and Fiduciary Bequefls, or for Inheri-
tances.

We may make the fame Remark on
the Rules of the Roman Law which
concern the Right of Tranfmiffion, as
we have made on thofe relating to the
Right of Accretion, That the Origin of

" Tranfmiffion, as well as that of Accre-

tion, is found in the natural Order of
Legal Succeffions. For as the Right of
Accretion between two Children, for
example, who furvive their Father, is
founded upon this, that it is natural,
when the two concur together, for them
-to divide the Inheritance between them,
and that if oge of the two be left a-

lone, he fhould have the whole; the

Right of Tranfmiffion is founded upon
this, that it is natural alfo, if a Son
who has outlived his Father happens” to
die before he has entred upon the Suc-
_ceffion, or even before he knew of his
(Father’s Death, that hethould tran{mit
itc his Children the Right which he had,
and that his Children taking his Place
thould ufe his Right, which becomes
‘theirs. - Thus he tranfmits to them the
‘Right which he had acquired by the
Death of his Father, and he would

tranfmit it in‘the fame manner to other °

Heirs, whether Heirs by Teftament or
Heirs at Law, becaufe this Succeffion

. had pafled naturally to him, and was

become a part of the Goods of his own
Inheritance. It was in this maoner

that the Ufe .of Fran(miffion began in

[ S —

the Roman Law ; but it was limited to
the Children who were under the Power

and Jurifdi&ion of their Father when he .

died, and who were called fui bavedes.
And the Children who were emancipa-
ted not being fui hsredes, they had not
this Right of Tranfmiffion, if they died
before they knew and had exercifed their
Right to the Inheritance 4. - And it
was the fame thing, and that with much
more reafon, as to the other Heirs of
Blood 4.

As for Teftamentary Succeffions,
there was no Tran{miffion in them, un-

lefs the Teltamentary Heir or Executor -

had known and exercifed his Right ¢ ;
and even Children who were inftituted
Heirs, or Executors by the Teftament
of their Parents, were deprived of it as
well as Strangers, and they began to
have the Right of Tranfmiffion of the
Teftamentary Succeflions of their Af-
cendants only by 2 Law of the Empe-
rors Theodofius and Valentinian, who gave
to Children and other Defcendants this
Right of T'ranfmiffion, not indifferent-

ly to tranfmit the Teftamentary Succef-

fions of their Afcendants to their Exe-
cutors, whether they were Strangers or
Relations, §ut only in favour of their
Children and other Defcendantsd. And
feeing this Law {peaks only of Tefta-
mentary Succeflions, and not of Succef-
fions of Inteftates, the moft learned of
the Interpreters has been of opinion that
it made no change in the Succeflions
of Inteftates, and that the Children who
are not fui haredes have by this new Law
the Tranfmiffion only of what Goods
come to them by virtue of the Tefta-
mentary Difpofitions of their Afcen-
dants; and that as to the Succeflions of
Inteftates the amtient Law fubfifts, which
does not give the Tran{miffion to Ciril-
dren who are emansipated, but only to
thofe who being under the Father’s
Jurifdi&ion, were fui haredes. 'Fhus we
fee that by the Roman Law the T'ranf-
miffion has place in Teftamentary Suc=
ceffions only for Childred, and in legal
Succeffions only for fuch Children as
were not emancipated. And as for all
other Heirs, whether Heirs by Tefta-
ment, .or Heirs at Law, they had not
this Right if they died before they
knew that the Succeflion was fallen to

a L. 4.Cuqui adm. ad bom, poffefss poffe 1. 2.
C. ad Senat. Orph,

b L.g. ff. de fuis ¢ legit. hared.

¢ Hazreditatern, nifi fuerit adita, tran(mitti nec
veteres concedebant, necnos patimur, L. #7. §. S

C. de caduc. toll. -
d L, un. Cod. de his qui ante apert, tab. L un,

§+ S« Cods de caduc, tolls
them,

*
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them, or before they had entered upon
ite. And thisRule was fo ftriGly ob-
ferved, that altho it were becaufe of
Abfence that the Child was ignorant of
the Death of his Father, he had nc

Right of Tranfmiffion, if he died in.

that Ignorance of his Right. And it
was out of mere favour that the Empe-
ror .Amonin excepted the Cafe of Ab-

-fence on account of the Publick f£.

There was another Exception in fa-
vour of Heirs, whether Heirs by Tef~
tament or Heirs to Inteftates, who
died within the time which the Law
gave the Heir to deliberate whether he
would accept of the Inheritance or re-
fufe it. And they who died within
the faid time, without explaining their
Intentions therein, tranfmitted their
Riﬁht to their Heirs g.

s to Legatees, their Condition, in
what concerned the Right of Tranf-
miffion, was more advantageous in the
Roman Law that that of the Heirs or
Executors: For , they acquired their
Right the Moment that the Teftator
died, if the Legacy was pure and fim-
ple; and if the Legacy was conditio-
nal, the Right of the Legatee depended
in that cafe, as it was but juft, on the
Accomplifhment of the Condition, and
he did not acquire it till the Condition
was accomplifhed 4. Thus the Lega-

tee of a Legacy pure and fimple hap-

peningto die after the Teftator, without
knowing any thing of the Legacy,
tran{mitted his Right to his Heir ; and
if the Legacy was conditional, and the
Legatee dgied before the Condition was
fulf?lled, as he had acquired nothing him-.
felf, fo he tranfmitted nothing to o-
gllzﬁrs; which - was alfo natural and
! This Difference between the Condi-
tion of Legatees and that of Heirs or
Executors, as to what concerns the
Right of Tranfmiffion, had been efta-
blithed in order to avoid an Inconve-
nience, which would have happened if

¢ L. 7. Cod, de Fure delib, l. yn.§. 5. C. de ca-
duc. toll.

f L.86. ff. de acq. vel omitt, hared.

g See the eighth Article of this Seétion.

There was another Cafe in the Roman Law,
awhere the teflamentary Hair tranfmitzed his Right,
if he died before he antersd upon the Inheritance.
But [ecing this Cafe has no Conformity with our
Ufage, we do mot explain it here ; and we only.
sake this notice of it here, to [ashfy thofe who
might be aps to find Jagjs wish the Omiffion, and
thofe who may havé amind to confult it in its pro-
per Place. V. ), 3. §. 30. ff. de Senat, Silan, I pe-
nult, C. de his quib. utind. .

b See the tenthy clevewsh and swelfth Arsicles of
this Se€tion. _ .

Vou. Il
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the Right of the Legatee hadnot vefted
in him at the Moment of the Death of
the Teftator. For feeing in the Roman
Law the Validity of the Legacies de-
pended on the Acceptance of the Inhe-
ritance, {o thatif the Heir or Executor
renounced the Inheritance, the Legacies
remained null, as has been explained
in its proper Place 4, it might have
happened that if the Right had not vef-
ted in the Le%atee but by the Executor’s
Acceptance of the Succeffion, which de-
pended on the Executor, and which
the Executor might put off, the Le-
gatee who thould die in the Interval,
between the Death of the Teftator
and the Executor’s Acceptance of the
Inheritance, would have loft his Right,
and have tranfmitted nothing to his
Heirs. It was for the preventing of
this Inconvenience, that it was regu-
lated, in regard to Legatees, that the

Right to the Legacy fhould be vefted in .-

them at the Moment of the Death of

the Teftator, that they might have the

Right of tranfmitting it to their Heirs.

hus it was.a Favour which was
granted them, to diftinguith their Con-
ditign from that of the Heirs or Execu-
tors, in what concerns Tran{miffion.

And as this Favour was granted only to .

prevent that Inconvenience, fo it had
not place in the Cafes where the Incon-
venience was not to be feared. Thus,
for Legacies which could not be tranf-
mitted, fuch as a Legacy of the Ufu-
fru& of any thing, or a Legacy of Li-
berty to a Slave, which are Legacies
confined to the Perfons of the Legatees,
the Legatees didnot acquire their Right
to them but from the Day of the Heir’s
entring upon the Inheritance /

In our Ufage the Tranfmiffion of
Succeflions of Inteftates takes place in-
differently not only for Children, but alfo
for all the next of kin, whether they be
Defcendants, Afcendants, or Collate-
ral Relations. For according to our

i See the nineteenth Article of the fifth Settion of

this Title, and the Remark that is made upon it.
L L. un. §. 2. ff. quando dies ufusfr. leg. ced. I, 2.
o 1.8, ff. quando dies leg. ced. :
But if this Legatee of an Ufufrsét having furvi-

ved the Tefiator a whole Year, bad died before the

Huir had accepsed the Succeffion, wonld it have been
juf that the Heir of the (aid Ufufruciuary fhonld
lofe the Fruits of that Year 2 This Difficulty can-
not_happen in our Ufags, whers Equity would do
juflice to the Ufufruttuary, or to "his Heir. And
one or other of them would have the Fruits which
ought 8o belong 30 him from the time shat the Suc-

ceffion was open, according to the Difpofition of the -

Teftator, and according o the Rules of Ufufruct,
which have ben explained in the Title of that
Mapter. .

0.2

Rule,
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ceeding to bim, of which mentionhas been

-made in another place m, the Heirs of

Blood acquire their Right to the Suc-
ceflion the very Moment that it is
open, altho the Death of the Perfon to

whom they fucceed be unknown to

them, and that they be ignorant of their
Right to fucceed; and do not fo much
as know that the Deceafed was their
Relation. It follows from this Rule,
that if the Heir at Law, or next of
Kin, who furvived but one Moment the
Perfon to whom he had Right to fuc-
ceed, happens to die immediately after
him, without having exercifed or known
his Right, he tranfmits it to his Heirs.
As for Legacies, our Ufage gives to
all Legatees the Right of Tran{miffion
of pure and fimple Legacies, which may
pafs to their Heirs; and if the Legatee

“who has furvived the Teftator dies be-

fore he had knowledge of the Legacy,
he tranfmits it neverthelefs to his Heir,-

_ in the fame manner as the Heir at Law,

ornext of Kin, tranfmits-to his Heir
the Inheritance,

There remains then no other Diffigul-
ty, except in the Tranfmiffion of Tefta-
mentary Succeffions; and there would
remain none even in that, if the Rule
which gives- the Right of Tranfmiffion
to Legatees when they have out-lived
the Teftator, had been extended to Tef-
tamentary Heirs or Executors. A Rule
fo eafy, and fo plain as this, would
have put an end to many Difficulties
which ftill remain in the Principles of
the Roman Law concerning this Matter,
and would have removed Inconveniences
therein, which feemed to deferve that
fome Provifion -thould have been made
to guard againft them, as well as thofe
relating to Legatees. For if it would
be hard for a Legatee who fhould die
before the Executor’s accepting of the
Inheritance, that he could not tran{mit
his Right to his Heirs, it would not be
lefs hard for Children, or other Succef-
fors, of an Executor, that becaufe he
was ignorant of his Right to the Inhe-
ritance, whether through Abfence, or
for other Caufes, he could not tranfmit

- itif he died in this Ignorance ; and that

thus a2 mere Chance fhould diftinguith
his Conditionfrom that of an Executor
who fhould die after he had known of
his Right, altho he had made no Step
towards exercifing it. For he would
neverthelefs tranfmit his Right to his

m Seethe Preface to this [econd Part, numb, 7

~
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Rule, The Dead gives Seifin to tbe Living,
bis next lineal Hesr who is capable of fuc-.

Heirs, if he died within the Time
which the Law allowed to Teftamen-
tary Heirs or Executors for delibera-
ting, as has been already obferved.

It feems very ftrange that by this
Law the Teftamentary Heir, who has
known his Right, and negle&ed it,
fhould tranfmit to his Heirs the Succef-
fion that was fallen to him; and that if
the fame Heir had been ignorant of his
Right, he could have tranfmitted no- -
thing. This Inconvenience might have
been fufficient to juftify a Rule, which,
at the fame time that it removed the
Idconvenience, would have befides been
ufeful to put an end to all the Difficul-
ties of this matter. And itis without
doubt upon this Confideration, that in
one of the Provinces of France, where
the Roman Law is moft followed, they
have eftablithed it as a Rule or ‘Cuftom,
That the Dead gives Seifin to the Living, in’ .
what manner foever ke fucceeds, whether by
Teftament, or without Teflament n. And
if this Rule be jult in the Roman Law
for Legatees, that they fhould have
their Right at the Moment of the Death
of the Teftator, what Injuftice would
there be in it, if it fhould take place
likewife for the Teftamentary Heirs or
Exeggtors? fince it is true of the Tef-
tamentary Heirs, as well as of Lega-
tees, that they hold their Right by the
{ame Title of the Will of the Teftator,
and of the Law which authorizes the {aid
Will; and that this Title is ftill more
favourable for the faid Heirs or Execn-
tors than for Legatees, whom the Tef-
tator hath lefs confider’d than his Heir
or Executor; apnd in a word, that the
Teftament having its Effe@ by the
Death of the Teftator, it is at the
Moment of the faid Death that the
Teftamentary Heir oughe to take the
place of him to whem he fiicceeds.
And it is alfo the Rule; that at what
time foever afterwards the faid Heir or
Executor accepts-of the Inheritance,
he is confidered as if he had accepted
it at the Moment of the faid Death,
and is bound in the fame manner
for all the Charges that were fallen
due before he accepted the Succef
fion o # :

Will it be obje&ed againft the Tranf-
miffion of an Inheritance in the Cafe
where the Teftamentary Heir died
without knowing any thing of the Tef-
tament, that one cannét acquire 2 Right

» See the Cuftoms of Bourdeaux and Coumsry of
Guienne, Article 74, -

o Ses the ffisenth Article of the firft Seftion of
Heirs and Execwtars in general,

. which
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. Of Teftaments.
which they know nothing of ; and that
the Quality of Heir or Executor, im-
plying Engagements, it is neceffary for
acquiring an Inheritance that the Heir
or Executor fhould know the Right
which is fallen to him; and that there-
fore he having been ignorant of it, has
had no Share in the Inheritance, and
confequently could not tranfmit it to
his Heirs? But thefe Reafons would
- prove in the fame manner, that there
would be no Tran{miffion even in Suc-
ceflions of Inteftates; and they would
prove likewife, that the Legatees who
had known nothing of the Legacies left
them, could not tran{mit them to their
Heirs, at leaft thofe whofe Legacies
{hould be fubje&to fome Charges.

Will it be faid, that the Teftator has
confidered only the Perfons of his Exe-
cutors, and not the Perfons of their
Succeflors, and that therefore the Execu-
tor being dead without having acquired
the Inheritance, his Heirs or Executors
ought to have no Share init? But this
Reafort would prove the fame thing as
to Legatees; and fince it proves nothing
with refpe& to them, neither ought it
to prove any thing with refpe& to Exe-
cutors. Thusthe only natural Effe& of
this Reafon would be to prove, that if
he who is inftituted Heir or Executor
dies before the Teftator, the Inftitution
does not pafs to his Heirs ; but if the {aid
Heir or Executor furvives the Teftator,
it would be againft his Intention to de-
prive him of the Right of Tran{mif-
fion, fince every Teftator means, that
if thofe whom he inftitutes his Heirs
or Executors do furvive him, all the
Goods of the Inheritance fhould be
theirs in the Moment that his Death
thall diveft him of them. To which
we may likewife add this Confidera-
tion, which is common both to the Exe-
cutor and to the Legatee, that it is not
abfolutely true that the Teftator hath
only confider’d their Perfons. For it is
very ufual for a Friend to inftitute his
Friend his Heir or Executor in confide-
ration- of his Children, and to leave a
Legacy to a Friend upon the fame Mo-
tive; {o that the Tranfmiffion inthefe
Cafés is agreeable to the Intention of
the Teffator. But even in the Cafes
where the Intention of the Teftator is
confined to the folePerfon of the Exe-
cutor and Legatee, the Right of Tran{-
miffion is not theréfore the lefs compre-
hended in the Difpofition of the Tefta~
tor. For it is for the Intereft of the
Executor and of the Legatee, that the
Goods which come to them by a Tefta-

. Tit. 1. Se&k. 10.

ment thould pafs to the Ufe of their
Affairs, whether it be to acquit their
Debts, or for other Ufes, which can-
not be done except by the Right of
Tranfmiffion. Thus it may be faid,
that the Right of Tranfmiffion being
founded on all thefe Principles of Equi-
ty, it was not fo much a Favour done
to .the Letgatees in the Roman Law, as
an A& of Juftice, in giving them the
Right of Tranfmiffion, although they
fhould happen to die before they knew
any thing of the Legacy ; and that the
fame Jultice might be likewife extend-
ed to Teftamentary Heirs or Executors
without any Incogvenience.

It feems reafonable to conclude from
all thefe Refle&ions, that fince neither
natural Equity nor Reafon render the
Condition of the Teftamentary Heir
worfe than that of the Legatee, it
would have been juft to have made it
equal as to the Right of Tranfmiffion;
and that the Rule which fhould have
ordered it fo being founded on Princi-
ples fo natural as thefe, would have
been much more ufeful than the feveral
Subtilties which one meets with in this
Matter, as well as ip others of the Ro-
man Law. So that it would have been
convenient that the Rule, The Dead
gives Seifin to the Living, had been made
common throughout in Succeflions by
Teftament, as well as thofe without
Teftament, as we have feen that it is
in one of the Provinces of France, where
the Roman Law is moft in ufe, and where
they hgve very prudently judged, that
it is much more ufeful to eftablifh Tran{-
miffion without diftin&ion in all forts of
Succeflions, whether it be an Heir that
fucceeds by Teftament, or without
Teftament, whether he knew of his
Right, or died before he knew any thing
of it, than to introduce Diftin&ions
full of Inconveniences without any Ad-
vantage, and ferving for no other Ufe
than to give occafion to many Law-Suits.
It is without doubt upon thefe Confide-
rations, that altho this particularCuoftom
in one Province, which is governed by
the written Law, feems to infinuate
that in the others they follow the Roman
Law, yet fome Authors have thought
that the Maxim, That the Dead gives
Seifin to the Living, is become univerf(al
throughout the whole Kingdom in Tef-
tamentary Succeflions, as well as in Suc-
ceffions of Inteftates.

Itis to be remarked on this Matter of
Tran{miffion, that it contains fome par-
ticular Rules which would be of necef-

fary Ufe, even altho Tranfmiflion (houll‘d
take
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take place in Teftamentary Succeffions;
as, for example, that which concerns
the Tranfmiffion of conditional Difpo-
fitions: And that there are alfo other
Rules which relate to the Tranfmiffion

of legal Succeffions, fuch as thofe which -

are explained in the firft Articles, which

regard in general the Nature of Tran{- -

miffion.

All thefe feveral forts of Rules fhall
be explained in this Se&ion, and fhall
take ‘in every thing that belongs to
this Matter of Tranfmiffion. But fee-
ing the Ufe of Rules and Principles is
much facilitated by the Application of
them to the particular Cafes to which
they may agree; and that we have been
obliged to explain many of thefe Cafes
in the ninth Se&ion of the T'itle of Le-
gacies; the Reader may be pleas’d to
“have recourfe to that SeGion at the fame.
time that he reads this. '

The CONTENTS. -

1: Definition of Tranfmi(fion.

2. To what Tranfmifion is limited.

3. Tranfmiffion takes place when the Right
is acquired. -

4. The Tranfmiffion depends on the Condi-
tion in which the Right is at the time of
the Death.

Se There is no Tranfmiffion, if the Tefta-
mentary Heir or Legatee dies before the

~ Teftator.

6. The Inflitution and the Legacy may be

conceived in Terms which make them to

p;{s to the Heirs. .

7. The Acceptance of the Inberitance gives
the Right of Tranfmiffion.

8. The Teflamentary Heir, who dies within
the Time allowed for deliberating, tranf-
mits his Right.

9.. When the Inflitution or Subflitution of an
Heir is conditional, he has no Right to
tranfmit, unlefs the Condition be come to

afs. :
IO.P Tranfmifion of a Legacy that is pure
and fimple.
II. Tranjgtiﬂion of a conditional Legacy.
12. Tranfmiffion of a Legacy to an uncer-
tain Day.
13. The Rules of Tranfmiffion may be ap-
plied to Subflitutions, and to Fiduciary
Bequefts. '

I

Ranfmiffion is”the Right which
Heirs, or Executors, or Legatees,
may have to convey down to their
Succeflors the Inheritance or Legacy
which belonged to them, in cafe they

die before they have exercifed their
Right a. .

a Succeflionem ad hzredes fuos tranfmittere. L 7.
in &f; C. de jure delib. See the Preamble of chis
Se -oﬂc ) )

IL

It refults from the Definition ex- 2.Towhas

plained in the preceding Article, that Tranfmif-
ﬁo.n 15 “.-‘
”m,

when the Heir or Executor has enter’d e,

upon the Inheritance, and the Legatee
has received the Legacy, it is not any
longer by the Tran{miffion that their
Right paffes to their Heirs, but barely
by Succeffion, in the fame manner as
their other Goodsé. For Tran{miffion
is underftood only of the Right which
the Heir, or Executor, or Legatee,
may have to coavey to his Heirs aRight
which he himfelf had never exercifed,
and which may have been altogether
unknown to him, as will be feen in the
Sequel of this Se&ion.

b This is a Confequence of the Définition of the
Right of ﬁm[mi]{oz. 4 ﬁ”mf d

IIL

The Heir or Executor, and the Le- 3. Tranf
gatee have this in common, that bot
the one and the other have the Right of 4,5,y 75
Tran{miffion, at the fame time that the Righr is
Right to the Inheritance, or to the Le- acquired:
gacy, vefts in them. For having at '
that time their Right in their own Per-
fons, it is a Confequence thereof, that
they thould tranfmit it to their Heirs,
even although they themfelves fhould
die before they had received any thing,
the one of the Inheritance, and the
other of the Legacy: As, on the con-
trary, if when they die they had no
manner of Right in their own Perfons,
they could tranfmit nothing to their
Succeflorsc.

¢ See the following Article, as alfo the eighth
and tenth Articles.

Ses in relation to this Article and thofe thas fol-
low, the fixth and the other following Articles of she
ninth Sellion of Legacies,

IV.

It follows from the preceding Arti- 4. The
cles, that when the Queftion is about Zr4s/mif-
the Right of Tranfmiffion, it is necef- 7> *
fary to confider in what Condition the ﬁ;,. Condi-
Right of the Heir or Executor, and riomis
that of the Legatee, was atthe time of which the
their Death. And this depends on the f,:"’;&“‘
Rfulesd which fhall be explained here- ,f',,,,
afterd. .

Death,
hd This is & Confequence of the preceding Arti-
CHse
\'A

L
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V.

5. Thereis _ There is likewife this common to the
»o Tranf- Teftamencary Heir, and to the Legatee,
miffion, if -thar altho their Rights have the Tefta-
::,,?;ﬂ " ment for their Title, yet neverthelefs
Heir orte-if it happens that they die before the
garee dies Teftator, altho afterthe making of the
beforeshs Teftament, there is in that Cafe no
Teffasor Tranfmiffion; for the Teltament was not

to have its Effe@ but by the Death of

the Teftator. So that when their Death’

precedes that of the Teftator, they have
no Right, and conlequently do not tranf-

¢ mit any thinge. And there would be
ftill lefs ground for Tranfmiffion, if the
Teftamentary Heir or Legatee were al-
ready dead before the Teftament was
made, it being poffible that the Tefta-
tor knew nothing of their Death f.

¢ Pro non feriptis funt iis reli®a qui vivo tefta-
tore decedunt. ex §. 2,y 3. L un. C. de caduc,
soll,

J Si eo tempore quo alicui legatum adfcribebatur
in rebus bumanis non erar, pro non feripto hoc ha-
bebitur. /. 4. ff. de bis que pro non ferips,

VL
We may add, as another Rule that

;}:3:::" is common to Teftamentary Heirs, and
and the to Legatees, that if the Teftator had
Letacy  copeeived his Difpofitions in fuch Terms
"'::Z,f;ed as to thew that it was his Will, that in

in Terms cafe his Heir, or Executor, or his Le-

which  gatees, fhould chamce to die before their

make them R ight fell to them, the faid Right fhould

’ZP‘/}."' pafs to their Children, or in general to

+he Heirs. their Heirs; fuch a Difpofition would
have its Eftect not fo much by the Right
of Tranf{miffion, as by the proper Right
of the faid Children or Heirs of the
Teltamentary Heir or Legateg, who
would in this Cafe be called by the
Teftator by way of Subftitution to the
others g.

g Since the Will of the Teflator holds the Place
of a Law, nothing would hinder fuch & Difpofition
Jrom having its effeft.  And we have fet down
this Rule here, becaufe it is & Precasution ufed by ma-
ny for preventing the Events which make the Tranf-
miffion to ceafe, by taking care to have added to the
Difpofitions of TeRatorsy when it is thair Will thas
73 jiould be fo, fome Expreffion that may have this
Effeft 30 make she Inheritance or the Legacy to pafs
20 the Succeffors of the Teftamentary Heir or Lega-
see in defauls of them s as is, for example, this
Expreflion, That the Teftator gives to fuch a one

- and his. '

VIL

7. Thedc- 1 he who is inftituted Heir by a
copramcs of Feltament, having accepted of the In-
the Inbe- | orirance, fhould ehance to die before

itance .
;,-w the he touched any thing ticreof, he would

\

Tit. 1. Set. 10, 103
tranfmit to his Heirs the Right to ga- Right of
ther in the Edes belonging to it. For T4n/mif
by his Acceptance of it, he had acqui- Sian.
red the Quality of Heir, apd the Right

to the Inheritance 5. Thus this Right,

as well as all the others which he might
have, would pafs to his Heirsi, and
that with much more reafon than in the
Cafe of the Rule that follows.

b See the firfh Article of the shird Section, how
ome acquires an Inberitance.

i Heres in omne jus mortui nen tantum fingula-
rum rerum dominium fuccedit, 1, 37. f de acq.
vel om. hared,

VIIL

If during the Time that the Law 8. The
gives the Teltamentary Heir to delibe- 7/famen-
. ! tary Heir
rate in, whether he will accept or refufe ooy, dies
the Succeffion, he happens to-die With- wjsgip the
out having done any one A& as Heir, he time al-
knowing of the Teltament, whether it lowed for

be that he wasreally deliberating about ,i"'g,':':” /-

~it, or that he had not in any manner iz, bis

explained his Mind therein, “but only Right.
that he had not renounced the Inheri-
tance; the Law prefumes from his Si-
lence that he was deliberating, and he
tranfmits his Right to his Heirs, who
may in their own Right accept the In-
heritance, or renounce it /.

! Sancimus fi quis vel ex teftamento, vel ab in-
teftato, vocatus deliberationem merueric : vel, fi-
quidem hoc non fecerir, non timen fucceffon; re-
nuntiaverit, ut ex hac caufa deliberare videatur ; fed
nec aliquid gefferit, quod aditionem, vel pro hzre-
de geftionem inducat : przditum arbitrium in fuc-
ceflionem fuam tranfmittat. ... Et fi quidem ipfe
qui fciens hxreditatem vel.ab inteftato, vel ex tefta-
mento fibi efle delatam, deliberatione minime pe-
tita, intra annale tempus decefferit, hoc jus ad
fuam fucceffionem intra annale tempus exiendat.

.

b 19. C. de jure delib.  Sin autem infante tempore
deceflerit, reliquum tempus pro adeunda hazreditace
fuis fuccefloribus fine aliqua dubierate relinquat ; quo

completo, nec hzredibus ejus alius regreflus in ha-
reditatem habendam fervabitur, d. L ¥g.

9 We have not fet down in the Ar-
ticle that which is faid in the Text,
That the Heirs of the Heir have no
more Time for deliberating, than what
remained to the Deceafed. ~For if there
remained only two or three Days, or
fo little Time that it was not poffible
for them to exercife their Rights, Equity
would require that they fhould have 2
longer Delay. And as it is not agree-
able to our Ulage to be fo very rigo-
rous in fuch like Cafes, it would feem
juft to grant untorthem.the fame Delay
that the Ordinance of 1667. Tit. 7.
At 1. gives to Heirs to deliberate in,
feeing that Delay is only forty Days af-
ter the Inventary.

We
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We have mentioned in this Article
only the Cafe where the Teftamentary
Heir knew of the Teftameat, and died .
within the Time allowed by the Law
for deliberating; and have faid nothing
of the Cafe where the Heir who knew
of the Teftament had let' the Time for
deliberating: flip, without making any
Declaration, and. died after the faid
Time was expired. For although by
the Roman Law, that Heir did not
tranfmit his Right to his Heirs g, yet
our Ufage feems to be oppofite to that
Rigour. .

And féeing by the Ordinance of
1667, the Delay for deliberating is on-
ly, as has been already mentioned, of
forty Days after the Inventary, whereas
by the Roman Law they had whole Years
to deliberate in,  and that this Time
of forty Days would be too fhort a time
“to take away the Right of Tran{mif-
fion, it does not fuit with our Ufage;
as hasbeen likewife already taken notice
of, to obferve this Rigour in the Cafles

* of Non-performance of that which ought

" to be done within a certain fpace of

- Time, unlefs there were fome Equity

in the ftri& Obfervance of the faid Ri-
gour: as, for example, to exclude one
who had a Right to diffolve a Sale by
virtue of a Power or Equity of Redemp-
“tion, and who thould not come within
the Time fixed for bringing the A&ion
for that purpofe. Thus the Heir and his
Succeflor would be always received to
exercife their Right, and would not be
refufed all fuch Delays as thould appear
to be jufl and neceflary &.

~ But if the Teftamentary Heir fhould
chance to die before he knew of his
Right, would he tranfmit it to his Suc-
ceflor, whether he died within the T'ime
allowed for deliberating, or after the
faid Time ? It might be urged in fa-
vour of the Tranfmiffion, that as in the
Roman Law the Heir who knew of his
Right did not tranfmit it, «f he died
without declaring his Mind, having let
the Time pafs which the Law allowed
him for dcliberating, as has been juft
now obferved ; foit would feem to fol-
low by the Rule of Contraries, that
this Time ought not to run againft the
Heir who fhould die without know-
ledge of his Right; inthe fame man-

- ner asin the Roman Law, the Timeé gi-

a Si ipfe (hzves) poftquam ei cognitum fit hare-
dem eum vocaum fuifle, tempore tranflapfo nihil
fecerit, ex quo vel adeundam, vel renuntiandam
hz-editatem manifeftaverit, is cum fucceffione fua,
ab hujufmodi beneficio excludatur. /. 1g. C. de jure
delib. .

b See the Ordinance of 1667, tit. 7. Art, 4.
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ven to the Heir at Law to demand the
Pofleffion of the Goods that were fallen
to him, did not run againft the Heir
who was ignorant that the Succeffion
was fallen to himec. And if it is jult
to granta Delay to the living Heir who
was ignorant of his Right, altho the
Time regulated by the Law be expired,
as that Delay is granted by an exprefs
Rule of the Ordinance of 1667, Tit. 7.
Art. 4. is it not as equitable to grant to
the Succeflor of this Heir, who begins
to know the Right of the Deceafed,
the fame Delay which would have been -
granted td the Deceafed, had he been
in a Condition to demand it? And
as it has been found juft in- the Ro-
man Law, that the Heir who knew of
his Right, and died within the Time
allowed for deliberating, fhould tranf-
mit it to his Succeflors, altho he had
done nothing to fhew his Acceptance of
the Inheritance, provided only that he
had not renounced it ; may it not be {aid
of the Heir who dies in Ignorance of his
Right, that the Time for deliberating
.ought not to run againft him? And it ha-
ving been impoffible for him to delibe-
rate, fome Time for deliberating ought
not to be refufed to his Succeflor. From
whence it follows, that the Tranfmif-
fion to this Succeflor is as juft as that to
the Heir of him, who having known his
Right had negle&ed it to the Time of
his Death, which happened within the
Time allowed for®deliberating, and
who did neverthelefs tranfmit the Suc-
ceffion to his Heirs, accordmg to the
Rule explained in this Article.

The Reader may join to thefe Con-
fiderations the Reflexions which have
been made on this Subje& in the Pream-
ble of this Se&ion, and particularly
that which has been remarked touching
the Sentiment of thofe who think that
it is at prefent the general Ufage of the
Kingdom, that the Rule, The Dead gives
Seifin to the Living, extends to Teltamen-
tary Succeffions. ‘ '

¢ Quacunque die nefcierit, aut non potuerit, nul-
la dubitatio eft quin dies ¢i non cedat. L 2. ff. quis
ordo in bon. peff. fervet. Quicuaque res ex paren-
tum, vel proximorum fucceflione jure fibi compe-
tere confidit, fciat fibi non obefle fi per rufticitater,
vel ignorantiam fa&i, vel abfentiam vel quamcun-
que aliam rationem, intra prefinitum tempus bono-
rum pofleflionem minime petiiffe nofcatur, Quo-

niam hxc fan&io hujufmodi confuetudinis neceffia
tatem mutavit. /8. C. quwi adm. ad bon, poffef.

pofl.
‘ IX.

If an Inftitution of a Teftamentary 9;-Wren
the Infti-

.. . tution or
nal, and the Condition not being come gypgirs.

tO tion of an

Heir, or a Subftitution, was conditio-
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Hoir i to pafs at the Time that the Succeflion
3““;‘ fell, or that the Subftitution could have
bas =o taken place, the Heir orthe Perfon fub-

Righs ¢ {tituted to him, fhould happen todie; as
sranfmit, he would have had noRight himfelf, fo
m‘.‘" he could tranfmit nothing to his Heir.
o comme s Thus, for example, if a Teftator had
pafi.  infticuted or fubftituted one of hisRe-
. lations or Friends, on condition that he
had Children, or in cafe he were mar-
ried, his Death happening before the
Condition, whether before or after that
the Succeffionfell, orthat the Subftitu-
tion could take place, would have an-
nulled in his Perfon all Ufe of the
Right to inherit the Succeflion, and to
tranfmit it m

m Hazres & pure & fub conditione inflitui poteft.

S. 9. infl. de hared, infi.
It is she Nature of Cendisions, that what de-
pends on shem fhowld have its Effect, or remain

according as they bappen, or not bappen. Sce
the firft Article of the eighth Se&ion.

X.

L[]
10. Tranf- As to the Legatee, if the Legacy is
miffion of pure and fimple, that is, without Con-
:b Legasy dition, his Right vefts in him at the
g }‘:;";‘ time of the Teftator’s Death, as is ex-
plained in its place # : and if he chances
to die before he has demanded, or even
known of his Legacy, he tranfmits his,
Right to his Heirs o, .
B See the Preamble of this Seftion, andebe firfi,
fecond, and third Arsicley of the ninth Settion of
Legacies. :
o Si purunflegarum eft, ex die morts dies ejis
cedit. L §. §. 10 f. quand dies legat. vel fidsic. ced.
boum 6 1. in. f. C. decad. soll, Si diem
legati cedendlin | ius deceflerit, ad baredem

fuum transfert legatume L. 5. R quands dies legar.

wel fid. ced.
XL

11 Tranf-  If the Legacy was. conditional, that
mifion of s if it depended on the Event of a Con-

& seraie” dition, the Right wquld not veft in the
mel Logery. Legatee till after the Condition had

happened; and if the Legatee died be-
fore, as he had mo Right to the Legacy
himfelf, fo he weuld tran{mit none to
his Heir. And altho the Condition
fhould afterwards come to pafs after
the Death of this Legatee, yet this
Event would be ufelefs to his Heir.
Thus, for example, if a Teftator had
left a Legacy om condition that his Heir
fhould die without Children, and i#
happened that the Legatee died before
the Heir, who afterwards died wjthout
Children, this Event would be Melefs
both to the Legatee who was already
dead, and to his Heir to whom he had
uc{; tra:lxlfmittcd any Right, he having
or IL.

L4

Tit. 1. Se:10. o8
had none himfelf p. _

P Legata fub conditione reli@ta noa ftatim, fed
cum conditio extiterit, deberi incipiunt; ideoque
?;ez: delegaci non poerunt. L 41. ff. de cond.
Intercidit ggamm {i ea perfona deceflerit, cui
legatum eft fub conditione. 1. 59. eod.

See the fourth and eleventh Articles of the ninth
Settion of Legacies. : '

1t is mecsffary to remark on this Article the diffe-
rence which the Laws make besween Condisions in
Tofiaments, and thofe of Covemants. The Diffe-
rence confifis in this, That in the Difpofitions of
Teflators, there is only she Tefiasor himf:l/ who re-
gulates the Effett of his D?oﬁu’on 5 and if it does
not exprefly comprebend the Heirs of bim in whofs
Favowr she Difpofition is mads, it is limited to his
Perfon, that is, shas if the Right is not acquired
20 that Perfon during bis Life, he can tranfmis
nothing of it to his Heir. But in Covenants thers
are two Perfons, who tregs both for themfelves and
JSor their Heirs, if they are mos excepted. Thus
the Effet of Condisions in Covenants paffes 10 the
Heirs, See the thirteenth Article of the fourth Sec-
tion of Covenants, :

t

XIIL

As there are Legacies which are made 12. Tranf-
to uncertain Days, and which are con- miffios of
ditional, as has been explained in its # Z5%7
Place ¢; thefe forts of Legacies are of ;pgip .
the fame nature with thofe which de- Day.
pend on other forts of Conditions:

And as to what concerns the Right of
Tranfmiffion, they are regulated in the
fame manner as other conditional Lea
gacies r.

) Z See the swelfth and thirseenth Articles of the
eighth Settion.

r It is a Confequence of the Nasure of thefs Le-
gacies, which being condisional, are wos tranfmisted,
exceps in the Cafe thas the Condition be come s0 pafs
bafore the Death of the Legases, as has been faid in
the preceding Article, .

XIIL

The Rules which concern the Right 15, 7,
of Tranfmiffion for Teftamentary Heirs Rules of
and Legatees, may be- applied to thofe Tres/~
who are fubftituted to them, and to ™ifes
thofe for whofe Account any thing ism W
devifed in truft to others, whether it subftisu.
be the whole Inheritance, or fome par- sions and
ticular thing, which the Heir or a Le- * fdw-
gatee had been charged to reftore to ‘zﬂ:"
them, according as thefe Rules may be 1
applicable’ to them. Which it is eafy
to difcern, and therefore no ways ne-
ceflary to repeat the {ame Rules with
regard to them. Thus, when a Tefta-
tor hath fubftituted to his Heir another
Heir, to fucceed to him in cafe the firft
either could not or would not accept

_the Succeflion ; or that he has obliged

his Heir to reftore the Inheritanee to
another Perfon wheg the faid Heir fhall:
die; or that a Teftator hath charged his

P Heir,

i
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Heir, or a Legatee, with. a Sum of
Money in- trifty“or with other Things
which ought to pafs after their Death,
or within a'certain Time, rﬁothcr Per-
fons:: In all thefe Cafes the Pérfons {ub-
ftituted, and the Perfons for whofe ac-
éount the fiduciary Bequeft is made, fur-
viving thofe after whom they are called,
and happening to die. afterwards before
they knew and exercifed their Right,,
or before the Event of -the Conditions,
if there were any, tranfmit or do not
tranfmit their Right in the fame man-
ner, and according to the {ame Rules,
which have been juft now explained for
Heirs and Legateess. )

s 8i fidéicommiffarius anté (conditionis eventum)

deceflerit, ad hzredem fuum nihil tranftulifle videtur,
L1, §. € fl.delegat. 3

- " "Toties videtur hates inftitntas etiam in caufa fub-

fitutionis adiffe, quoties acquirere fibi poffit : dam
fi mortuus effet, ad hzredem non transferret (ubfti-
tutionem. L 81. ff. de acquir. vel om. hared.

©  §ECT XL
Of tb'é Execation of Teftaments,

HE Execution of Teftaments is

naturally the Duty of the Tefta-
mentary Heirs, who remaining Mafters
of ei?g Goods, are bound for all the
Charges.  And the Legatees on their
part, and alt the other Perfons intereft-
ed int the Execution of the Teftaments,
have the liberty to look after it, and
to procure the Execution of what con-
cerns themfelves. - But feeing there are
fome - Difpofitions of Teftators, the

+* Execution 6f which depends folely on

the Integrity of the Teftamentary Heir,

~and that thofe ‘very Difpofitions of

* ... which . the Parties concerned may {ue

LI RN

for the Execution, may remain without
effe&; either by reafon of ‘their Death,

", or by their Abfence, or by the Knavery
- . of the*Heir, or for other Caufes; care

has been ‘ra’hen, by the Ufe of Execu-
tors of Teftaments, to have, the Wills
of Teftators accomplithed without any
regard to the Honefty or Knavery' of
their Teftamentary Heirs. Lo

In thie Roman Law we fee very few
Examples of the Cafe where the Tefta-
tor ¢ofamits to other Perfons than to
the Tcftamentary Heir himfelf the Ex4
ecution of hjs Difpofitions; and we do
not find there any Rule which hath
eltablifhcd in' general the Ufe of Exe-
cutors of Teftaments, who are chiarged

. is therefors gnllsd E&um

with the entire Execution of the Tlefta~
ments-; whereas the Ufe of Executorsof -
Teftaments is fo much approved and fa-
voured by our Cuftoms in France, that
they ordainall the Moveable Goods of
the Succeffion to be put in the hands of
thofe to whom the Teftator commics this
Fun&ion ; and for this reafon the Execu-
tors are obliged to make an Inventary.of
the Goods, and the Heir ought to be cal-

‘led to affift at the making of it : - Or the

Teftator may, if he pleafes, “when he
names an Executor, order a certainSum’
of Money to be put into his hands for
executing the Difpofitions whi¢h he
fhall commit to his Care..
Although thefe’ Difpofitions be not
common-to-all the Cuftoms, and that in
many of them, as well gs in divers
Places which are governed by the writ-
ten Law, ‘there ‘s little or so Ufe of
Executors of Teftaments; yet {eeing it
is every where free for Teltators to
name them, and that in general due
Gire ought to be taken for the Execu-
tion of Teftaments, we fhall explain in

this Se@ion what is effential to this -

Matter, and what may be gathered
from the Roman Law concerning it.

[(The Law of England sakes notics of thres kinds
of Exacutors, or Perfons, who bave to desl with
the Execution of dead Mens Willsy, and. Difpee
fizion of their Goods, svery one of ug’om have their
[everal @fficss.  The firfi wch iggs Anthority from
the Law, and that is theghifbop or Ordinary. of eve-
ry Biocefs, to whom the Execwsion of Te 5
and laft Wills - deeh véeloing, - when e Execssor is
appoinsed by the Teflator : and thefe haws had,
the Approbation of Teflaments withis tbis Realm
of England for Time immemerial @  4nd be
Legitimus, Loged Exan~
tor, becaufe be only 1s appoinsed by 1he Law, whers _
no Executor is appointed by the Teflator,

The fecond kind is, the Executor who deri.
weth his Asuthority from the Bifhop or Ordingry,
and is he whom we call Adminiftrator. For 18ben
the Executor named in the Tefiamens doth refifs so
&e, or canmot be Execugpr, and no Execwtor
is named.in the Will, it is lawful for the Bifbsp or
Ordinary 1o commis Adminifiraiisn, and to awnex
the Will 30 the Letters of Adminifirasion b, 4nd
this Adminifirator is called Executor Dativus, bee
caufs he is given or affigm. by the Qrdivary, to
whom eriginally, and gy Law, shis Execution dosk
appertain, A "

The third kind of Executors deriveth bis Authos
rity from the Teflator,. and isehe that & mamsd
Executor in the Teftamant, or. to whom the Exe-
eution of the Teffament is commisied by ths dead
Man, This Execusor is termedExecutor Teltamen.
garius, & Teffamensary Execusor, and hath his Aue
thority immediately from the Teflator, reprefenting
the Perfon of the dead Man, and doth not mucts

- a Lgndwood Prév, lib.3. tit. 13. de teftamen-
tis, cap. Statuum, verb. approbgris, verb. Laicis,
i;ai. 174: Do&, and Stud. Dial.’4. chap. 38.
. b Stat. 31 Edw. 3. cap. 11. 21 Hen- 8. cap. g,
Brook’s Abridgment, -tit. Teftament, n. 20.
2 4!‘0'(’
.
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ifir in Nature fromn bim who is called ip the Ci-
vl Law Hzres ¢,

¢ Executores univerfales, qui loco Heredis funt.
Lyndwood de Teftam, cap. Stasuium, verb, Intefia-
sis, pag. 172. Swinburn of Teftaments, part 6.
§ 1.

The CONTENTS.

1. The firft Security for the Execution of
Teflaments, is that they be kifown, and
depofited in fome publick Place.

2. The Ufe of Executors of Teftaments.

3. Execution of a Difpofition committed to
the Teflamentary Heir, or to another Per-
on.

4..fSecurit] for conditional Legacies.

s. Execution of indefinite Difpofitions.

6. Execution of Dilpofitions whjch are neg-
letted. :

7. The Executor is to give an Account.

L .

The firft Precantion neceffary for the
Security of the Execution of the Wills
of Teftators, is, that the Teftaments,

or other A@s, which centain their Dif-

pofitions, be known to all Perfons who
have any Intereft under them, and that
they be depofited in fome fafe Place,
where the Parties concerned may have

And jt is for this Reafon that the Tef-
taments which are fealed up, and kept
fecret, are opened im the manner which
has been explained in its Place 4, and
that the others remain in the hands
of publick Notaries who took down
the Minutes or Inftru&ions thereof, that

. they may give out attefted Copies there=

2. TheUfs

of Execn-

of to fuch Perfons whom thefaid Difpo-
fitions of the Teftators may any way
concern b. And there are even fome
Difpofitions which for the greater Se-
curity ought to be made publick in a
Courtof Juftige, and enrolled,. that is,
entred in the publick Regifter, that the
Memory of them may be preferved c.

a See the eighteenth and ninteenth Articles of
the third Settion. -

b See the fifpenth Arvicle of the firft Settion of
Partitions among Co-heirs, or Co-executors,

¢ When Teflaments contain Subjlisutions, they
ought to be made publick, as fball be faid s iss
proper Place. See the End of the Preamble to the
third Title of the fifth Book,

IL ’ »

Seeing there are oftqp Difpofitions in
Teftaments, the Execution of which

tors of Tof- depends wholly on the Integrity of the

taments.

Telamentary Heirs, and that many
Heirs-fail;ﬁ the Performance thereof,
VorTl

.cias: quoniam intereft illius. Quin etiamfi
juffi eftis hocefacere, invicem a&ipnem habebl?x .

Tit. 1. Sect. 11.

it is free for Teftators to commit to o=
ther Perfons the Execution of their Dif-
pofitions which they are not willin

fhould depend altogether on their Tef-
tamentary Heirs; and the Perfons to
whom the Teftators give this Power,
are called Executars of Teftaments 4.

4 In teftamentis quedam feribuntur, quz ad
au&toritatem duntaxat fcribentis referuntmr, nec ob-
gationem pariunt. Hazc autem talia fant, fi te bz-
redem folum inftituam & feribam 3 Uri mowmmen-
sum mibi certa pocunia facias, Nullam enim obli-
Fationem €a fcriptura recipit ; fed autoritatem meam
ervandam poteris fi velis facere. Aliter arque i,
cohazrede tibi dato item.fcripfeco.  Nam five te fo-
lum damnavero, Usi monumentum facias, cohzres
tuus agere tecum poterit familiz ercifcundz, wi fa-
wr

b 5. ff. de ann. lsgas. ¢ fideic. Si quis Titio decema
legaverit, & rogaverit ut ea reftituac Mzvio ; Mz-
viufque fuerit mortuus, Titii' commodo cedit, nom
hazredis nifi duntaxat ut miniffrum Titium elegit,
& 17. f. de lggas. 2.

Si teftator defignaverit per 'quem defiderat re-
demptionem fieri captivorum, is qui fpecialiter
defignatus eft legati v
:;;icent:;;: &

t teftatoris: fin autem perfona non defi .
teftator abfolute tanmmmoso fummam legagt:nvﬁ
fideicommiffi taxaverit, qua debeat memoratz cau-
fz proficere, vir reverendiffimus Epifcopus illips ci-
vitatis, ex qua teftator oritur, habeat facultatem exi-
sendi qnod hujus rei gratia fuerit dereli®tum, pium

efun&i propofitum, fine ulla cun@atione, ut con-
venit, implewrus. & 28. §. 1. C. d¢ Epifi,

We fee in the firfl of tln[a Texts, that for wane
of a Perfom who might oblige the Teflamentary Heir
20 exscute the Will of the Teflator, the Heir is lefs
as libersy to do it or ne, as be pleafes 5 which fhews
the ufe and neceffity of Executors of Teftaments,

It may be remarked on the fecond of thefe Tedts,
that a Sum of Money might be pus inso the Hands
of a Legates, thas he might difpofs thereof as Exs-
cusor of the Will of - the Teflasor, which was kyown
20 him, ut ;’m i "

As for the third Text, it is nece 0 fes the
[fixth Article, and the Remark npouﬂ::” f

We fee in the 68th Novel of the Emperor Leon
the Ufe of Executors of Tefiaments, quibus tefta-
tores bona illorum exiftimatione moti, teftamenta.
rias de rebus fuis przfcriptiones committunt. -

([ The Charatter of Execupor, as defecribed inthis
Articls, is more applicable, with us in England, to
what we call an Overfeer of a Will, than to the
Execusor. I";:’fm efators having named Execns
vors of sheir Wills, do alfo ?poim Jome Perfons
whom they bave a more [pecial Truf} and Confidence
in, to be Overfeers of thesr Wills, thas is, to fee to
the duse Performanse and Execusion of all the fe
weral Difpofitions in their Willsc But alshe there
fhould be no fuch Overfesrs appointed, yot it is nos
much 10 be queftionsd, thas due Care will be takew
20 oblige #he Execusers to a firict Performance of all
she Difpofitions iw she Will, by the Perfons who fhall
have an Intereft in the faid Difpofisions, and whe
will have he Aid of the Law to compel the Exe-
cubors 10 perform’she Will of the Deccafed,]

HI. :
The Teftator who names feveral Tef-

fideicommiffi habeat exigen- -
o fua confcientia votum adim- -
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%0 the Te[- more in one of them than in the others,

tamentary
Heir, or
to another
Perfon.

may charge him in particular with the

Execution of fome Difpofitions of his

Teftament, impowering him to take out

_ of the Eftate the Fund which may be

neceflary for the Execution of the faid
Difpofitions : and he may likewife com-
mit this Care to a Legatee, or appoint
fome other Perfon for it, altho he fhould
give him nothing for his trouble, in*
confideration of the Quality of the
Teftator, and of that of the Executor,
or that he thould leave him a Legacy
for his pains, as it is lawful for him.
to doe. : :

¢ Si a pluribus haredibus legata fint, eaque unus.
ex his pracipere jubeatur, & praftares In poteftate
corum quibus fic legatum, debere effe ait, utrumne
a fingulis hzredibus petere velint, an ab eo qui pra-
cipere fitjuffus,  ltaque eum qui pracipere juffiss eft,
cavere debere coharedibus, indemnes eos praftari,
» 107. . delegat. 1. . .

Si feriprus ex parte haeres rogatus fit pracipere pe-
cuniam, ¢ eis, quibus sefiamento legatum eras, dif-

- #ribuere : id .quod fub conditione legatum -eft, tunc

4. Securisy
for condi-
tional Le-
gacies.

8. Execu-
tion of in-
definite
Difpofs

tions.

pracipere debebit, cum conditio extiterit : interim
ant ei, aue his, quibus legatum eft, fatisdari oportet.
L. 96.6. 3. eod. >
See the Texts cited on the foregoing Article,

’ IV.

If among the Legacies there werea-
ny of them conditional, whether it be
that the Execution of the Teftament
were committed to one of the Tefta-
mentary Heirs, or to a particular Exe-
cutor of the Teftament; the Fund for
paying thefe conditional Legacies would
remain with the Teftamentary Heirs £,
they giving to the Legatees Security for
their Legacies according to the Circum-
ftances, as has been explzined in its.
Placey. o i

S See the 17th Law, ff. de leg.2, citéd on the

Jecond Article. . )
g See the 46th Article of the eighth Seftion,

and the feventh Article of the tenth Section of Le- .
gasies, R

V.

The Executicn of a Teftament con-
fiftsnot only in the Payment of the Le-
gacies, and Acquittance of the other
Charges, which are commitred to the
Executor of the Teftament, accor-
ding as they are regulated in the Teffa-
ment ; but there may be fome Difpofi-
tions whereof the Deftination may de-
pend on the Will of the Executor, or
other Perfon to whem the Teftator fhall
have referred it : as for example, if he

_had left a Sum of Money to be diftri-

buted to poor Families, or to redeem

- Captives, or to be laid out on other

.

charita_ble Works, without determi-ﬂinﬁ'
any thing in particular; leaving it t

the Perfon whom he fhall have named

in his Teftament to apply the Cha-
rity where he fhall think it moft pro-
per A. .

b See the twenty eighth Lew, Cod, de Epifc. &
Cler. cited on the fecond Article.

See the following Article, and the Remark up-
on it, :

VL .

If the Teftator having named no bo- 6. Execs-

dy for the Execution of his Teftament

#ion of Dif-
? pofisions

the Teftamentary Heir fhould fail tO which are
acquit the charitable Legacies left to peglected.

fome Church or Hofpital, the Officers
of Juftice might take care to fee the
‘Will of thé Deceafed executed. But if
the Legacy were indefinite, fuchas that

of a Sum of Money to be diftributedto -

poor Peoplg, the Teftator leaving the
Difpofal thereof to his Teftamentary
Heir, he could not be fued at Law for
Legacies of this kind ; for'he may have
acquitted them very honeflly 3 and no-
thing would oblige him to give an ac-
count thereof, feeing the Teftator had
excufed him from doing it /.

# Si perfona nen_ defignara teftator abfolate fran<
tummodo fummam legai vel fideicommiffi taxaveric
quz debeat megoratz caufe proficere : vir reve-
rendiffimus Epifcopus illius civitatis, ex qua teftator
oritur, habear facoltatem exigendi quod hujus rei
Fmia fuerit dereh@um, pium defunéti propofitum,
ine ulla cunétatione, ut convenit, impleturus. L 28,
§. L. C. de Epifc. ¢ Clere, 7 -

Accordsng to the Ufage in France, it is the Duty

- of the King’s Ovuncel at Law to apply 10 the Courts

of Fuflice for sheir Affifiarice towards the Execution
of thefe forts of Difpofitions, if they are neglected
by the Teftamentary Heirs, and by she Perfons whe
oughs to sake care of she [aid Difpofitions, fuch as
the Governors and Adminifirasors of Hofpirals, the
Ecclefiaflicks who are sntrufied with the Admini-
firation of the Goods belonging to the Chutrches, and
other Perfons who may have any Insereft in the
Jaid Legacies, . .

In England it belongs moft properly to the
Bifhops of the refpetive Dioceie& to fee that the
Legacies left by Teftators to charitable Ufes be duly
applied according to the Intention of the Teftators,
Swinburn, Pars 6.§. 1. Lyndwood de teflam. cap.
fatutum. And not only in England, butin all-
Chriftian Countries, ever fince the Foundation of
Chrittianity, it has been the peculiar Province of
the Bifhops to take care of the due Application of
Legacies to charitable Ufes. J. 28. Cod. de Epifcopis
¢ Clericis.] ’

VIL
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Xecsst oy 35

ment is to difchgge‘ that Fun&ion out give.

of the Stock of

mentary Heir, orby Decree of a Court
of Julftice, he is obliged to give an ac-
count

oods which fhall be 4 .
putinto his hands either by the Tefta- couns.
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count how he has difpofed of the Goods
which have been put into his hands, to

“produce Acquittances of the Legacies,

and of the other Charges, except as to
what the Teftator had a mind to truft
to his own Integrity, as in the Cafe of
the fifth Article ; and he may likewife
put down in his Account the Charges
which he has been at in_ executing the
Teftament /.

1 This # the Confequence of ths Funttion of the
Executor of a Teflamens.

BHBSBDDDSOUTE BUB
" TITLE IL

Of an Undutiful ‘Teftament, and
of Difberifon.

@ HE Liberty which the antient
£\ Roman Law gave to Parents to
B dilinherit their Children with-
out any Caufe, as has been obferved in
the Preface to thisfecond Part a4, was
followed by fo great a number of Dif-
herifons /, that it was found neceflary
to fet bounds to it, by giving to the
Children who fhould pretend to be un-
jultly difinherited, whether by their
Fathers, ar Mothers, or other Afcen-

dants, the Right of complaining of

thofe Difpofitions which were called un-
dutiful, becaufe they were contrary to
the Duty of Parents, which ties them
to leave their Goods to their Children,
who have done nothing to deferve the
being deprived of them. And at laft
Fuftinian regulated by an exprefs Law
the Caufes which might deferve difin-
h&riting. _
‘T'hey called the A&ion, which the
Law gave to Children againft the Tef-
taments in which they weredifinherited,
the Querele, that is, the Complaint of
Undutifulnefs; and it was permitted
likewife to make fuch a Complaint a-
gainft exceflive Donations and Mar-

. niage-Portions given to fome.of the-
Children or to other Perfons, if the

faid Difpofitions were undutiful, thatis,
if they did not leave to all the Children
their Legitime or Child’s Part.

Befides the difinheriting, which may
be either juft or unjuft, there is another
manner of depriving Children of the
Inheritance, and that is by not naming

a See the Preface, n.7. '

b Sciendum eft frequentes effe inofficiofi que-
relas L1, ﬂ; de inoff. tefl.

Tit; 2. Se&, 1.

them,. or making no mention of them in
the Teftament, which is called inr the
Roman Law Preterition, and is diftin-
guifhed from an exprefs Difherifon by
this Difference, that, whereas a Difhe-
rifon may be juft if there are juft Caufes
for it, Preterition cannot but be unjuft,
there being no Caufe affigned. .

To foften what 2 Complaint of Un-
dqufulne(s might contain in it;, that
might be injurious to the' Memory of the
Teltator, they gave to this Complaint
inthe RomanLaw the Pretext of a Pre-
fumption that the Teftator had not the
free ufe of his Reafon, and that it was
for want of hisright Senfes that he made
fuch a Difpofitionc. But in our Ufage
we do not obferve this Precaution, and
we charge the Teftator very freely
with Inhumanity, Injuftice, and Hard-
thip, or with having been influenced
by Paffion, and the Inftigations of 2
Mother-in-Law, or of fome other Per-
fons. '

The fame Equity which made the
Complaint of Children to be received
againft the undutiful Teftaments of their
Parents, made likewife ‘the Complaints
of Fathers, and Mothers, and other
Afﬁ:ndants, to be received againft the
Teltaments of their Children, who de-
prived them of their Succeffions without
juft caufe, whether by exprefly difinheri-
ting them, or pafing them by without
taking any manner of notice of them
in their Teftaments. :

¢ Hoc colore inofficiofo teffamento agitur quaﬁ
non (anx mentis fuerunt w teftamentum ordinarent.
Et hoc dicitur, non quafi vere turiofus vel demens

teftawus fie : fed reéte quidem fecit teffamentum,

fed non ex officio pietatis, Nam fi vere furiofus
effét, vel demens nullum eft teffamentum, £ 2.
deinoff. reff. . -

Plaint, or Altion, in the Cafe of an undnti-
ful Teflament, which the Civilians cali Teftamen-
tum inofficiofum, is nos in ufe with us in England 3
For by the Common Law, the Teftator bad always
a free Will of difpofing of bis Goods and Chattels in
Juch manner as be thought beft 5 and it was only by the
parsicular Cuftoms of fome Places that this Power

was reflrained.  So that the Wris which is called

Breve de rationabili parte bonorum, which tbe
Wife or Childrew bad againft the Executors for the

Recovery of pars of the Goods, was not gemeral

throughout the whole Kingdom, but peeuliar to cer-
sain Conntries, where the Cuftom was, that Debts
being paid, the Remainder (hould be divided into
three equal Parts 3 towis, one part to the Wife, the
other to the Children, and the shird to be left at the
will oé' the Teftator, Cowel’s Inftit. Book 2.
Tit, 18. . :

This Cuflom of referving a reafonable Part of the
Goods 1o the Widows and Children of Teflators, is

flill in force in the City of London, as so the Wi-

dows and Children of Freemen. But in other Parts
of the Kingdom where this Cuflom did formerly take
place, it has been abolifbed by A& of Parliament ;
as by Stat. 4, 5 Gul. & Mar. cap. 6» Fhe Inbabi-

. tants
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bants of the Province of York are impowered to dif-
Pofe of sheir perfonal Eftates by theitMills, nopwith:
Banding the Cuftom of that Province as #o the reafo-
nable Pgrt claimed by tbe Widows and Cbildren. Bus
this A% excepts the Cities of York and Chefter,
HRowever the [ame was afterwards extended ta the
Freemen of the City of York by Stat. 29 & 3° An-
B2,Cap. 5. And by Stature 7° & 8° Gul. 3. cap.
3’- the Jame CuStom of the Reafonable Part was a-
ifbed in the Principality of Wales, i
By the Law of Scotland, the Teftator cannot by
His Teftament deprive bis Wife or Chlldren of their
Kegitime or Reafonable Part. Stair’s Inftit, of the
wof Scotland, lib. 3. tit. 8. npm. 32. Mac-
nzie's Ioftit. bogk 3. tit.9.] )

il

SECT. L

Of the Perfons who may complaimg P
Tefiament or other andutiful Dif-
pofition,

E fhall not infert in this Sec-

tion that Law of the Romans

which allowed Baftard Children to
complain of the*Undutifulnefs of the

Teftamept of their Mothers 4. For

in France Baftards are incapable of

all legal Succeffions, as has been obfer-
ved initsPlaces. ' -

It is to be remarked, that we owpht
not to reckon among the Children who
are allowed to complain’ of their not
being inferted in the Teftaments of their
Faghers and other Afcendants, Dangh-
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3« Preterition of Children hath the fime Ef-

eét as Difberifon withtut Caufe.

4. And alfo the Preterition of Parents.

5. Parents cammot difinberit their Children,
altho they leave them their Child’s Part by
otber Difpofitions. '

6. Undutiful Teftaments ave annulled as
the undutiful Inflitution.

7- How the Complaint of Undutifulnefs
paﬂ;eif to the Heirs of the Peifon difinbe-
rited. :

8. An involuntary Preterition.

9. If of two or more Children owe alome is
difinberited, without being particularly na-

, - med, the Difberifon is null.
x0. Provifion for the Son who is difinberited,
pending the Appeal from the Seutence gie
wen in his Favour.

11 The Portion of a° Child whofe Dif-
berifon fubfifts, accrues to the other Chil-
dren. :

to

12. Children to whom their Parents leave
lefs than their Legitime or Child’s Pars,
bave the Supplement of it. ;

13. The Favour of thePerfon whois infbitu~
ted Heir or Executor, will not. make the

Difberifon to fubfift.

14. Brothers andSifters cannot complam of
a Tefiament, as being undusiful, ualefs -

the Perfon inflituted Heir or Executor be
an infamous Perfon.

L

Teftators who have Chiicﬁ'cn, ar o* 1. chil

ther Defcendants, whom the Law calls drew can-
to fucceed to them if they die inteftate, »* b 4
according to the Rules which have been .70
explain’d in their place 2, cannot difinhe-

ters who have renounced their Right to
the Succeffions : For feeing they cannot
fucceed ta one who dies inteltate while

there are Male Children, or any defcen- uft Casfe.

ded of Males, there is no Obligation
to call them to the Succeflion by Tefta-
- mentec.

. & k29, §& t . de ineff. teflam.
b See the cighth Arsicle of the fecond Setion of
Heirs and Executors in general.
¢ See the Remark on the firft Article of the fecond
Settion, iy what wanner Children fucceed.
£By the Law of England likewife, Baftard Chil.
dren are incapable of all legal Succeffions by Proxi-
mity of Blood, and cannot fo much as ficceed to
heir own Mathers dying Inteftate: Becaufe a
Baflard in Judgment of Law is quafi nullius filius,
and fo canpot be Heir to any Perfon, Andfor the
fame reafon itis, that where the Statute of 32 H. 8.
chap. 1.. of Wills, fpeaketh of Children, Baftard
Children are not reckoned to be within that Statute ;
and the Baftard of a Woman is no Cbild within tha

Swiute. Coke ., Inflis. fol. 123, a.] .

The CONTENTS.

1. Children cannat be dsfinberited without a
juft Caufe. _

2 Neither Fatkers, nor Mothers, nov pther
Afcendants.

rit them, unlefs they have fome one of
the Caufes which fhall be explained in

o this Title .

a See the fecond Seflion, in what manner Chijl-
dren fucceed.

b Primum itaque illud eft cogitandum, quia Yl
tantibus aliis quidem neceflitaterm imponit lex dif+
tribuere qua partem perfonis quibufdam, tan-
quam hoc fecundum ipfam naturam eis debeatur,
quale eft filiis & nepotibus, & parribus atque ma-
tribus. Nov, 1. in pref. §. 2

Liberis de inofficiofo licet difputare. L 1.ff. de
inof. teftam. .

Sancimus igjtur nan licere penitus patri vel matri,
aut avo vel aviz, proavo vel proaviz, fium filium
vel filiam, vel cxteros liberos praterire, aut ex-
hzredes in fuo teftamento facere, nifi forfan proba-,
buntur ingrati. Noz. 115. ¢. 3. _

See the firft, fecond and third Articles of the
fecond Setion.

II.

The Teftators who have no Children, 2. Neither
and who are furvived by their Fathcrs, Faskers,

orMothers, or other Afcendants, can-
not difinherit them, unlefs for fome one

nor
thers, nor
other A-

Meo-

of fcendants,
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of the Caufes which fhall be likewif®
explained in this Title . :

+ ¢ Omnibus tam parentibus quam Hberis de inoffi-
ciofo Kicet difpotare. L 1. ff. de inoff. teflam. Nam
efi parentibus non deberr filiorum hareditas,
propter vowm parentum, & nawmralem erga filios
caritatem 3 turbato tamert ordine mortalitatis, non
minus parentibus quam liberis. pie relinqui deber.
I, 15 ff. de inoff. sefark. x

Sancimus non licere liberis parentes fiqs practe-
rire, aut quolibet modo a rebus propriis, in. quibus
habent teftandi licentiam, eos omnino alienare ; ni-
fi caufas quas enumeravimus in fuis tetamentis {pe-
cialiter nominaverint, Nov. 11§, ¢,'14. See the
fourth Article of the fecond Se&ion.

1L -

3. Prote- * If 2 Father, or _other Afcendant,
ZZZ;”:{: without exprefly difinheriting one of
bash she Dis Children, makes no mentjon 0
fame Ef- him in his Teftament ; this Silence,

fetas Dif- which is_called Preterition, is confide-

kerifin  red in the fame manner as Ditherifon
zf: which has no Cayfe 4. ‘ .

" d Hujus verbi de inofficiofs seflamento vis illa o,
docere immerentem fe, &, ideo indigue praseritum,
vel etiam exhzreditatione fammotum. L 5. ff de
inoff, teflam. l. 3. eod, Nov.115. ¢. 3. See the
Texts quoted bn the firft Article.

. v. »*
4. 4nd ' The Preterition of Parents in the Tef-

:’lrj:t:fi.ﬁon tt;met;lts of l{}.xelilr Ch{ildrcn:i .E'ohwhgfn
ey have a Right to fucceed if they die
of Parents. ipteyﬁate, if thgre were no Defcendants
to Afxclude them from the Succeffion,
hath the fame Effe@ as the Preterition of
Children in the Teftaments of their Fa-
thers. For altho by theOrder of Na-
ture, Parents are not called to fucceed
to their Children, and that they ought
not to expe& this forrowful Succeffion ;
yet it is juft, that if contrary to this
Order the Parents furvive their Chil-
dren, they fhould not be deprived of
their Inheritancee.
o0 Se the Texts cited upon she firfl Article, as alfo
upow the sthird Arsicle.

) V.

5. Parenss  Altho a Teftator who has Children
camnos dif had left them their Legitime or Child’s
isberit  Part by fome Donation, Legacy, or o-
their Chil- 1, or Difpofition ;- yet he may not difin-
the they herit- them by his Teftament, or pafs
leave them them® by without taking any notice of
sheir them therein. But he ought to infti-
f,‘z'r‘f’ ' tote them Heirs or Executors in his
other g,f Teftament, unlefs he mentions there-
pefisions. in fome juft Caufes for difinheriting
them f. -

f Sancimus non licere penitus patri vel matri,

aat avo vel aviz, proavo vel proaviz, fuum filum
vel filiam, vel cxteros liberos praerire augexha-

Tiﬁ 2, SC&. I.

redes in fuo fagere teftamiento ; nec fi per quamlibet
‘donationeny, Vel legarum, vel fideicommiffum, vel
alium quemicunque modum eis dederit legibus de-
bitam portionen : nifi {orfan probabuntur ingrasi :
& ipfas nominatim ingratitndinis caufas parertes
fuo inferuerint teftamento, Nov. 115 & 3.

9 It may be remarked on this Text,
that the Interpreters, even the moft
skilful among them, have been -of opi-
nion, that the Meaning thereof is, That
to make the Teftament of a Father va-
lid, it is neceflary that what he leaves
to his Children, fhould be given them
by way of Inflitution; and that other-
wife the Teftament in which their filial
Portion, or Child’s Part, is left them

¢ without the Quality of Heir, would be

null.« And this Opinion is o univerfal,
that it pafles for a Rule; altho: it be
certain that the Author of :thofe Exr
trads which are commonly called Au-
thenticks, taken out of the Novels of
Fuftinian, and which 3re inferted in the
Places of the Code to which they haye re-
lation, feems not to bave underftood this
Text in that Senfe. For in the Authen-
tick, non licet C. de lib. praer. which is
taken from thepce, he has made no men-
tien of  the Neceffity - of leaving the fi-

lia] Portion to the Children by way of

Inftitution : which he ought not to have
failed to do, if it had been his Qpinion,
feeing in the authentick Noviffima C. de
inoff. teftam. taken out of the eighteenth
Novel, chap. 1. he had been careful to
infert in it what was ordained by the
faid Novel, that thefilial Portion might
be left to them not only by way of In«
ftitution,. but alfo by a bare Legacy, or
a fiduciary Bequeft. Sive quis illud In-

tutionis modo, frve per legati, idem eft di-
cere, & fi per fideicommiffi relinquat occa-
fionem. Thefe are the Terms of that
eighteenth Novel, which he has con-
tra@ed in that authentick Novifima, in
thefe words, quoquo reliétititulo; which
is dire@ly contrary to what this Opi-
nion will have to have been regulated
by the hundred and fifteenth Novel. So
that this Author having conceived in
thefe Terms the authentick Noviffima,
and having in the authentick Non licet
made no mention of the Necefity of
this Inftitution, it feems plain enough
that he did not believe that this hunx
dred and fifteenth Novel ought to be
taken in this .Setfe. And if we exa-
mine carefully the Terms of this ln-
dred and fifteenth Novel, either in the

" original Greek, qr in the Lasyn, we fhall

not find that it is faid there that thede-
gitime or filial Portidn ought to be lefe
by way of Inftitucion but only thatit

. is

ITI
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is there faid, that Fathers and Mothers,
and other Afcendants, cannotdifinhe-
rit their Children, nor pafs them oveg in
filence in their Teftaments, even altho
they had left them their filial Portion
fome by Donation, Legacy, or fidu-
ciary Bequeft, or in fome dther manner
whatfoever, unlefs there were ju’Caa-
fes for difinheriting them, and that the
fame were exprefled inthe leftament.
Sancimus non licere liberos praterire, am ex-
baredes in fuo facere teflamento; nec, f per
quamlibet donationem, el legatum, el fi-

© deicommiffuin, wvel alium quemcunque mo~

dum, eis dederit legibus debitam portionem :
Nifi forfan probabumtur ingratt, & ipfas no-
minatim ingratitudinis caufas parentes fuo
inferuerint teftamento. Which Words feem
only to imply, that it is not lawful to
difinherit Children, or pafs them over
in filence in a Teftament, altho by o-
ther Difpofitions, of what nature fo-
ever they may be, the Parent had given
them their filial Portion, as by IIbna-
tions or Codidils; and that if after

" thefe Difpofitions a Father, or other

Afcendant, makes a Teftament, he is
obliged to make mention therein of his
Children, and cannot difinherit them

" without juft Caufe.. And to fhew that

this Senfe is altogether natural, we
might add, that fecing Fufinian {peaks
in this place only of a Teftament which
fhould contain a Difherifon or Preteri-
tion of Children, as appears evidentl

from the Words which have been ju

now queted, it feems to follow from
thence, that when he fays thas difinhe-
riting was not allowed by a Tefta-
ment, altho the Children had their
Child’s Part left them by Donations,

Legacies, or fiduciary Bequefts, he”

meant only other Difpofitionss, and not
the Teftament it felf, in which he {u

pofes them to be difinherited or omit-
tefl. For can any one fay that a Fa-
t%, who difinherits his Son, could
ever think of leaving him his filial Por-
tion by a Legacy or fiduciary Bequeft,
in the fame Teftament by which he
difinherits him? And much lefs ¢an
this be faid of a Teftament wherein the

" 8on is pafled over in filence by a Preteri-

tion. So that we may fay, that Fuftis
smiar having (aid that one cannot difin-
herit, nor pafs over infilence, Children
in a Teftament, even altho their filial
Ro#tion had bedt left them by a Dona-
tion, a Legacy, or a fiduciary Bequeft,
or ia any other manneg what};ever, he
did not mean that this other manner of
giving the filfal Portiomsfhonld be in
the Teftament it felf by which the

Boek IIL

€hild is difinherited or omitted ; but
that he meant only to ordain thereby,
that a Fagher, or other Afcendant,
fhould not only not have power to dif-
inhem;t his Children without Canfe, but
even not te pafs them. over in filence
in & Teftament ; and that fuch a Tefta-
ment fhould be null, altho the Teftator

had, given to his Children by fome o-

ther Title their Child’s Part. But evea
aleho that other Title fhould be a Tefta-
ment, by which the Children had begn
inftituted ¥eirs or Executors, whether
for their Child’s Part, or otherwife,
that Inftitution would not hinder the
Nullity of a {fecond Teftamént, in which

they fhould be pafled over in filence, or

difinherited ; which is the Subje&-Mat-
ter of Fuftinian’s Rule, explained in the

Words above cited, and which regard °

only the Nullity of a Preterition, or
unjuft Ditherifon, and which he judges
to -be fuch independently of all other
Difpofitions, by which the legal Portion

due to the Children tmay have been left

them.

We may likewife add on the fame
Subje&, that Fuflinian has been careful
to obferve in feveral Places, that he had
not fuffered any thing to be put int®
his Code, which was contrary to other
Difpofitions therein contained ; and
that he has renewed the fame Obferva-
tion on the Matter concerning'the Suc-
ceffions of Childreg in one of his No-
vels a, where he proves that he has not
abrogated a Law of the Emperor Theo-
dofius; and that it cannot be pretended to
be contrary to one of his, for this rea~
fon, becaufe that Law of Theodofius is in
his Code. From whence one might ga-
ther, if this Declaration of Fuftinian’s
were perfe&ly fure, that it was not his
Intention in this hundred and fifteenth
Novel to make it neceffary that the Chft-
dren fhould be inftitnted Heirs, in or-
der to prevent 2 Complaint of Unduti-
fuloefs; fince, befides the eighteenth
Novel, we find in the Code of this Em-
peror many Laws, and even fome of his
own, which forbid the Complaint of
Undutifulnefs, when the Teftator has
left any thing to his Children by what
Title foever, whether of Legacy or
fiduciary Bequeft 4 ; and which it this
Cafe give the Children only a Right to
demand a Supplement of the Portio
due to them by Law. -

We have not made this Remark in

"oppofition to the ordinary Senfe every

':INo'v.tss.c. | O
. 29, 3Q, 31, 32« C. de inoff. toff. v. 1. 8.
66 Feod 2 213 o o

- body
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body gives to this hundred and fiftéenth
Novel, nor to condemn the Ufage of
this Senfe thereof, which has pafled in-
to a Rule, fince it may be faid other-
wife that this Rule is altogether equita-
ble, and that it is juft, that the Chil-
dren being called by their Birth to the
Inheritance of - their Parents,. it fhould
be lefc to them -with the Title of
Heirs, which Nature and the Laws
give them. And this Rule would be
particularly juft in the Cafes where Pa-
rents fhould call to their Succeflion
other Heirs together with their Chil-
dren. But if a Father, having many

Children under Age, had inftituted for -

his univerfal Heirefs their Mother his
Wife, of whom there was no reafon to
fear that fhe would have other Children
by afecond Husband, and that he had
failed to make ufeof the Name of Heirs
with relation to his Children, fixing
only their filial Portion or Child’s Part
at certain Sums; there would be fome
Inconvenience in annulling a Teftament
of this nature for that Defe& : As there
would -be likewife an Inconvenience to
annul 2 Teftament, wherein a Father
had made a Partition of his Goods
among his Children, without giving
them in the Teftament the Name of
Heirs, if no other'Fanlt were found in
it. And feeing it happens often in
fome Provinces which are governed by
the written Law, - that Fathers make
fuch Difpofitions for the Good of their
Children who are under Age, inftituting’
their Widows Heirefles, and regulating
at certain Sums the Portions duesto their
Children by Law, in order to avoid the
Charges and Trouble of Seals, Inven-
taries, and Partitions, and upon other
reafonable Confiderations ; we have
thought it proper to make this Obfer-
vation; and we have been likewife in-

duced thereto by the Fidelity that is

due to the true Senfe of the Laws.

VI

Tt 2. Se&. 10 113
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O If lthe l}érfox_: x(vihofhad a Right to
complain of an undutiful Teftament had ,,; ~
Children, and chanced to die before he )z)zl::i:;zl-
had .exercifed his Right, and made his ne/s pafes
Demand ; the Children might complain 2 ¢4 Heirs

of the faid Teftament in the Right of }f;ﬁ:ﬁiz;
the Deceafed, unlefs he had approved yited, -
the Teftament before his Death 5.  But

if there were other Heirs, they could

-not,exercife the Complaint of Unduti-

“fulnefs, unlefs the Degeafed had enter’d

. the Complaint in his own Life-time ;.

b Jubemus in tali fpecie eadem jura nepoti dari
qug filius habebat, et fi prparatio fata non eft ad
inofficiofi juerelam inftituendam, tamen pofle ne-
potem eandem caufam proponere. L. 34. C. de in-
off seftam. Nifi pater, adhuc fuperftes, repudiavit
querebm, d. Linf.: . '

-$i quis inftituta accufarione inofficiofi decefferir,
an ad hzredem fuum querelam transferac? Papinia-
nus refpondit, (quod & quibufdam refcriptis figni-
ficatur) fi ﬂpoft agnitam bonorum pofleffionem de- ¢
cefferit, efle fucceflionem accufationis, . Et fi non
fit petita bonorum pofleffio, jam tamen czpta con-
troverfia, vel przparata: (vel i cum venit ad mo¥
venlam inofficiofi querelam dece(fit, puto ad heere-
dem tranfire. . 6. §. ult. ff- eod, '

i Ad extrarreos bzredes tunc tantumthodo (zran/~
mities querelam) quando antiquis libris incertam fa-
ciet preparationem, b 36, in f. C, eod.

9. How
the Com-

.
9 It may be remarked on this Article,
that it follows from the firft of the Texts
_that are cited on it, that the Children
of the Perfon difinherited are excluded
as well ag he from the Inheritance, and
that thercfore when a Father difinherits
hisSon who has Children, the Difheri-
fon which deprives the Son of the
Goods of the Teftator, cuts off like-
wife his Children, and all that are de-
fcended of him, from having any fhare
or benefit therein. For if it were the
Intention of the Law to exclude from
the Succeffion only the Perfon of the
Son difinherited, and not his Children,
and if they might fucceed in their own
Right, in default of their Father who is
difinherited, it would not be neceffary

to give them the Right of complaining
of the Undutifulnefs of the Teftament
after the Death of their Father, unlefs
it were only to vindicate the Honour of:
his Memory, which is not the Cafe of
this Text ; the Sequel of which hews, *

6. Unds-  The Teltaments which are found to
siful Tefte- be undutiful, either becaufe Children
’:‘"::;;:;‘ or Parents are omitted in it, or becaufe
«%i1o she they are unjultly difinherited, are an-
sadusiful nulled as to the undutiful Inftitutiong.

Infligwsion. £ Si ex caufa de inofficiofi cognoverit judex, & -

pronuntiaverit contra teftamentum, nec fuerit p-o-

vocatum, ipfo jure refciffum eft, & fuus heres erit .
fecundum quem judicatum. eft. L 8. §. 16, ff. de

inoff, teftam. V. Nov. 115. €. 3. in f. ¢ cap, 4.

in f.

See hereafter the fifth Article of the fourth Seltion,
and the’ [sxteenth Arsicle of the fifth Setion of
Teflaments. .

Vor. II. -

that the Son who is difinherited tran{-
mits to his Children the fame Right
which he had to complain of the Tefta-
ment. From whence it follows, that
the Law giving this Right to the Chil-
dren, it {uppofesthat in their own Per-

_fons they have no fhare in the Inheri-

tance
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tance from which.their Father has been
excluded, unlefs they juftify his Memo-

B 2, and get the Difherifon annulled.
n

d altho it be faid in another Law,
that the Son who is difinherited is con-
fidered as being dead, and that his
Children fucceed in his place, Debent
nepotes admitti nam exharedatus pater eorum
pro mortuo babetur. L 1. §. 5. f. de conjung.
cum emanc. lib. ejus, yet this Text has
relation to a fort of difinheriting which
was frequent in the antient Romun Law,
and had nothing odious in it, not being
‘founded on the Ingratitude of the Chil-
dren; but it turned fometimes to their
Advantage. Multi sonnote casfa exbere-
dant filios, nec ut eis obfint, fed ut eis com-
Julant (ut puta impuberibus)- eifque fidei-
commiffam hareditatem dant. 1. 18. ff. de
liber. & poft. But the Difherifon which
a Son may have deferved by his bad
Condu&, is a Punifthment which ought
4o extend to his Children; for other-
wife it would be ufelefs, and would not
even affeé the Son who is difinherited,
fince  he: would have by means of his
Chitdren the Ufe of the Goods which

he could not have himfelf.

8. Anin-
voluntary
Preseri-
tiom.

VHI.

If a Father or Mother, who had two
or more Children, having difpofed of
their Goods among them by a Tefta-
ment, happen’d afterwards to have ano-
ther Child, of which no mention was

made in the Teftament, anddied with-
out altering it; this Teftament would -

do no prejudiceto the Rights of the faid
Child. - For if it was thro Negligence
that the {aid Teftament was not reform-
ed, it would be an undutiful one : And

. if it was a pure Effe& of a fudden and

unforefeen Death; as if it was a Mo-
ther who died in Child-bed of the faid
Child, whofe Birth fhe perhaps waited
for, in order to fettle her Will; the
Prefumption that fhe could not have for
the faid Child any other than the ten-
der Sentiments of a Mother, would.
fupply the want of a Teftament, which
this unforefeen Accident had put her
out of a Condition to make.  So that
this Child would ftill have the fame Por-
tion of the Inheritance which he ought
to have had, if there had been no Tef-

~ tament at all /. But if the faid Father

1 Si mater filiis duobus hxredibus inflitutis, ter-
tio poft teftamentum fifcepto, cum mutare idem
teftamentum poruiffer, hoc facere neglexiffet : me.
rito, utpote non jullis rationibus negle@us de inof-
ficiofo querelam inftituere poterit, Sed cum eam in
puerperio vita deceflife proponas, repentini cafus
iniquitas per conje(turam maternx pietatis emen-

or Mother, . having no Children at the
Time ofs making their Teftament, had
inftituted other Heirs or Executors, it
would be annulled by the Birth of this
Child, either as being 2n undatiful
Teftament, or as being vacated by the
faid Birth m.

danda eft. Q@uare filio tuo cili nihil preeter miatet-
num fatum imputari poteft, perinde virilem -poreio-
nem tribuendam effe cenfemus, ac fi ompes filios
beredes inftituiffer. Sin antem haeredes feripti extra-
nei erant, ‘tunc de inofficiofo teftamento a@jonem
inflituere non probibetur. L 3. C.de inoff. teff. ‘

See the [ixth Arsicle of ¥he fifih Section of Tefia-
ments.

IX.

If a Father, who had two or more9. If of
Children, having 2 mind to difinherit *** kil
one of them, did exprefs himfe¥ in < =
fuch 2 manner as not to diftinguifh him gloxe is
from the other Children, faying only difnberis:
that he difinherited his Son, without *4 b‘:{””'
{pecifying him by Name, or defcribing ju, enf..
him by fome other Matk ; this Difheri- iy samed,
fon, which would not fall upon one Son #he Difbe-

more than the others, would be with. 7ifon is

out effe&, even as to him whom it might ®*
" be reafonable to prefume that the ¥Fa-
ther intended to deprive of his Succef-
fion n.
- » Nominatim exheredatus filius & ita videwr,
filius meus exhres efto, fi nec nomen ejus expref-
gulm ﬁl:n'ﬁ modo unicus fit. Nan; ﬁlghinrresﬁmt

ity 1202 mteqlemone- tis ¢ e re-
f‘pondeun',g oullum a:hzsedanp:n efle. Pl. z?uﬂ'. de
lb. & poft. '

X.

If the Son who is difinherited havi:ﬁ 10. Pro-
procured the Teftament to be declared vifion for
undutiful by a Sentence, he who was*¥ S
inftituted Heir or Executor therein had :;,:,:::,’ﬁ
appealed from the Sentence, and that pending
pending the Appeal, the Sonfhould de-the 4ppeai
mand a Provifion of Alimony out of the from the
Eftate ; this Provifion would be decreed s ca
him according to the Value of the E-Z;; fevonr.

ftate, and his Quality o.

¢ De inofficiofo teftamento nepos contra patruum
foum, vel alum fcriptum beeredem, pro portione -
egerat 6; lﬁh@ab . Sed feriptus hres appella-
verat. cuit, interim, propter inopiam i
alimenta pro modohcui’tamm. que pl:r inolggcl)lz
teflament atcufationem pro parte ei vindicabantue
decerni : eaque adverfarium i fubminiftrare ne-
cefle habere, ufque ad finem litis. 1 27, §. 3. f-
de inoff. teflam,

p.+ 8

If of two Children whom a Father ;. Th
had difinherited, one of them enters Pog,iq;;'f
no Complaint againit it, he renouncing @ €74 .
the Inheritance for his part; or that ",:"'::ff:f i

: having
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accrnes 10
the other
Children.

g

Of Teftaments.

having entered his Complaint, he has
be:lnseclared to be duly and juftly dif-
inherited, and the other difinherited
Child on his part gets the Teftament to
be annulled, and comes in for his thare
of the Ipheritance with the other Chil-
dren; every one ot them will have in
the Partition of the Eftate his Portion
according to their-Number, without
taking him in who is found o be juftly
difinherited, or who has renounced.
Faor 'he having no fhare in the Inheri-

tance, the Portion which he ought to

have had remains in the Mafs of the
Eftate, and accruesto him who was un-
juftly difinherited in conjun&ion with
the other Children. And if this Child
fhould happen to be the only one re-
maining, he would have the whole

Efate p.

» Qui fantis animo mon venit ad accufa-
tionem i iofi tetamenti, partem non facit his
qui eandem querelam movere volunt. Unde fi de
inofficiofo wflamento patris, alter ex liberis exhz-
redatis ageret, quia refciflo teftamento alter quo-
que fucceflionem ab inteftato vocanr: &
ides univerfam hereditatem non refte vindicaffer,

‘hic fi obioneric, uteretor rei judicate auftoritate ;

quafi cenyum viri bunc folum filium in rebus huma.
nis ecffe pyoc, aum facerent inteftatum crediderint,
Iv '70 f: * i”‘ﬂ: ’.ﬂc V. Io .6. 'Odo Eth.
tus pro mortmo habewr. L 1. §. 5. ff. de conjung.
com omanc. lib. ¢f.

¥f eve af the Semss difinkerited bad only delayed
#0 bring bis Altion, witheus approving of his being
difinberised, or remouncing the Inberitance, his Por-
sion wonld nes accras to the sther Children by this
Silence. But the others sight oblige bim e explain
;:»%‘ s and t'tbwonld be um[;ry so bave the

seflion abowt bis Di{lm-d'on judicially difcuffed
n cafe be fhould not acqusefce under it ‘j". {8:

6 & £ de inoffic. teffam.

12. Chab
drem %o
whom
their Pa-
rents leave

ZA

Sime or
sld’s
Part, bave
the Supple-
went of 8.

XIL

If the Children have no other ground
of Complaint againft the Teftaments of
their Parents, but that the Portion left
them therein is not fo large as what
they have a Right to by Law, or that
the Teftator hath made his Difpofition
which relates to them to depend on
fome Condition, or on 2 Time which
fi the Effe& thereof ; thefe would
not be fofficient Grounds for having
the Will declared void, ‘on account of
its being wndutiful, but they could on-
ly demand the Supplement of the Por-
tion due to them by Law; and the
Conditions, or other Caufes of Delay,
would be without effe®, fo as that
they might have their whole Right at
the time of the Death by which they
acquire it g . . .

Quoniam in prieribus fanétionibuys ilud Aarul-
u’, 4i quid m} i me ks dee-
ll&;m‘z-. y o udqmm de inofficiole tef-

of. 11.

- e .W._.i_, W,wﬂ——-ﬁ— T e g

Tlto 21. Sc&. I »
tamento altionem movere poterant, hoc repleatur,
ne occafione minoris quantitatis teftamentum refcin-
datur; hoc in prfenti addendum effe cenfemus, ut, fi
coaditionibus quibufdam vel dilationibus, auc aliqua
difpofitione moram, vel modum ve! aliud gravamen
introducente corum jura, qui ad memoratam adtio-
nem vocabantur, immunita effe videantur, ipfa com~
ditio, vel dilatio, ¢! alia difpofitio moram vel quod-
cumque onus introducens, tollatur: & ita res pro-
cedat quafi nibil eorum teftamento additum effer.
4 32. C. deinoff. teflam. l. 29, 30, € 31. eod.
See the fifth Article, and the Remark that is there

{14

-made on it.

XI1II.

Whatever may be urged, either on 13. The
the fcore of Piety, Duty, or other Favesr of
Confideration whatfoever, in favour of {7 Per/on
the Difpofition of 2 Teftator who had gisused
unjuftly difinherited one of his Sons, Hair or
the Teftament would neverthelefs be Execstor,
annulled. For the Inftitution of Chil- /% #f
dren is the firft Duty-of Parents in their Difberifon
Teftaments r. ' to fublifhs

r Si Imperator fit hzres inflitutus, Foﬂ?: inoffi-
ciofum dici teftamentum, fepiffime refcriptum eft.
L 8. §.2. f. de inoff. seftam.

Fhe Cafe of this Text appears to be fo differens ®
Jrom our Ufage, shas we did net think # proper to
8ive fuch an Inflance. For who with us, so make
the Difberifon of bis Children to [ubfift, wonld ever
think of inflitusing the King his Heir 2 And yet this
Cafe muff needs have been very frequent as Rome,
Jeeing is is [aid in the Text that it has been often
decided, thas altho the Prince were inflitussd Heir
by an undusiful Tefiament, yes thas fhonid be no
hindrance why & Complains againft it, as being une
dusiful, foowid nos be ressived.

Xiv.

Of all the Perfons whom the Law 14. Bro-
calls to the Succeffions of Perfons dy- thers and
ing inteftate, itisonly thofe who are in s can-
the Line of Afcendants and Defcendants ;,’:,-,,“;""
from the Teftator who may complain Tefemens,
of the Teftament as being undutiful. «s being
And this Right does not pafs to any of *dwiful,

the Colaterals, not even to Brothers **“/ tbe

and Sifters: And they cannot complain ;;‘,:{:;’*
of the Teftaments of their Brothers or Heir or
Sifters who inftitute other Heirs or Exeestor
Executors, unlefs the Inflitution were % #» infa-
fuch as were contrary to good Manners f,+* 7"
and Decency, becaufe of the Quality of*
the Perfon who is inftituted Heir or
Executor, as if it were an infamoys Per-
fon 5. B ‘
s Cognati proprie qui fimt " fratrem, melius.
facereme fi fe fnnpﬁbtsq:amb\uu:n vm:’ﬁ; cum
obtincre fpegu non haberent. L 1. f. de inoff. seff.
Nemo eorum qui ex sranfverfa linea veniuat, exe'
ceptis frawe & forore, - ad inofficiofi querclam ad-
muetar. 423, C, esd. '
. Frmres- vel forores werini ab inofficiofi altione-
conwa teffamentum fragris vel fororis penins arcean-
tur. Confanguinei autem, durante agnatione (vel
mon) comea teftqmennmn fratris ﬁl&:l lz:o; de
M qﬂm Inovere £,
Tan i



- 'hzredes infamiz, vel turpitudinis, vel levis notz
macula afpergantur, 1, 27, C: e0d.

Juftinian having abolifhed the Difference between
the Agnati and Cognati by bis hundred and eigh-
teinth Novel, why (bould not the Brothers by the
Mother’s fide have the [ame Right as Brothers by
the Father’s fide 2 And would it not alfo be equisa-
Bie, that the other near Relation® beyond the De-
gree of Brothers, fhould have a Right to annul an
infamous Inflitmsion, fince it would be neverthelefs
contrary to Decency and good Manners, and againft

the Spiris of the Law, altho the Tefator fhould

W T e T
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Quod plerumque faciunt maligne circa fanguinem
fuum inferem::lsue judicium, n;?elrcalibus delinimen-
tis inftigationibufque corruptic L 4. eod.

Cum te pietatis religionem non violaffe, fed ma- -
riti conjugium quod fueras fonita diftrahere noluiffe,
ac propterea oftenfum atque iratum patrem ad ex-
hzredationis notam prqlapfum effe dicas, inofficio-
fi teﬁda'memi querelam inferre non vetaberis. I 18,
C. eo

¢ Ses the Arsicles which follow.

IL

bave neither Brothers nor Siffers 2

The Caufes of difinheriting Children 2+ Tt
may be diltinguifhed intd two forts  Jorss of

Canfes of

One, of thofe which concern the Per- Jifuherit-
SECT. IL fon of the Parents, as if a Son has a.t-f ”:f '
' . : ;. tempted any thing againft the Life o
Of the C"‘f:r t}’; ’:‘;’u ﬂ"”d" 4 Dif- his Father :” And the othe‘:ﬁtgf fuch as,

The CONTENTS.

1. Children cannot be difinberited without
a juft Caufe.

2. Two forts of Caufes of difinheriting.

3. Divers Caufes of difiuberiting Children.

4. Divers Caufes of difinberiting Parents.

s. The Caufes of difinkeriting ought to be

proved,

" 6. The Husband is not deprived of bis

Wifé's Dowry, for the Ingratitude of bis
Wife towards the Parents who gave it

.I.

without attempting any thing dire&ly
againft the Perfons of the Parents, may
deferve their Difpleafure ; as, if a Son
engages himfelf in an infamous Profef-
fion, as fhall be mentioned in the fol-
lowing Article. But altho thefe Caufes
be different, according to thefe two
Views, yet the Laws give the Name of
Caufes of Ingratitude to all thofe which
may deferve difinheriting d; qualifying
with this Name every thing that is con-
trary to the Duty which Children owe
to their Parents. For this Duty im-
plies the abftaining from every thi
that may juftly draw upon the Children
the Wrath of their Fathers.

x. Chil- EEING Nature and the Laws ;. R
dren can- which call Children to the Suc- s quis, & “&?;.'ﬁ';f‘g‘;"h“ decernimus.
i’:l:crbi;:i‘ﬁ ceflion of their Parents, look upon the

without & . Goods of the Parents as belongmg al- ' 1L

juf Canfe. ready to the Children, even in the
_ ... Life-time of their Parents; they can-
not be deprived of them, if they have
_not deferved fuch a Punithment, which
taking from them the Goods, does at

Fathers and Mothers, and other Af-3. Divers
cendants, may difinherit their Children Ca/es of
if they have attempted to take away ;2 2.o%"
their Life, either by Poifon, or by jres.

LT

the fame time ftain their Honour, and
expofes them to yet greater Evils. Thus
‘the Laws have reftrained the-Liberty
of difinheriting, of which Fathers
might be apt to make a bad Ufe 4,
“either thro an unjuft Paffion, or by the
Impreffions of a Mother-in-Law, or of
other Perfons b : And they have regula-

- ted the Caufes which may deferve dif-

inheritingc. - .
a Inftitutiones benigne accipiuntur, exhzreda-
tiones autem non adjuvandz. L 19. in f. ff. de
. Hujys verbi- de imeffisivfa, vis illa eft, docere im-
metentéin fe, & ideo indigne preeteritum, vel exhe-
redatym. ‘l.e,.rﬂ..dainof. w0
-:4. Inofficiofum . teffamentum dicere,, hoc eft, al-
legare quare exbaredari vel prteriri debuesit.. Quod
plerumiqua. accidit, cum. falfo parentes inftimulati,
liberos .fuos- vel exhzredant,.vel praterean. & 3.
ede e
Nomeft ;enim: confentiendum parentibus qui in-
juridm: adverfus: liberos fuos:.telamento inducun

t .

other ways e: If they have ftruck
them f, or abufed them, or committed
any grievous Offence againft them g :
If they have not. relieved them our of
Prifon, by engaging to prefent themin .
]udgmcnt, or to pay the Debt for them
as far as their own Circumftances will
allow - them A: If they have fuffered
them. to remain in Captivity, while
they were able to redeem themi : If the
Father having been mad, they had neg--
¢ Si vitz parentum fuorum per venenum, aut ilio
modo infidiari tentaverit. Nov. 115. ¢.3. 6 8
See on this Article the third Se&ion of Heirs and
Executors in general. ' AT
S Si quis parentibus fuis manus intulerit. 4. . 3.
o Xo ' . ’
, g Ssn gravem & inhoneftam injuriam eis injecerit.
e Ce 8. 2, .
b Si quemlibet de pradiQtis parentibus inclufum
.m'cs“‘nsuit’d&wf&:; ‘.‘ " w ' “".—.»-f(.v.
$ 91 unum de: renti CSFIVM'
detineri contigerit, a«.-a.f;..;. “ R
leGed
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. Of Teftainents,

leted to perform thofe Offices towards
him which that Conditien may have
required /: It by any Violence, or other
unlawful way, they had hindred him
from difpofing of his Eftate by Will:
And if the Father had died without
being able to make his Will, and to dif-
inherit the Son who had been guilty of
this Violence, this Son woulg never-

. thelefs be deprived of the Inheritance m:

If they have accufed their Parents of
other Crimes befides Treafon againft
the King, or the Staten: If a Son has
committed Inceft with his Mother-in-
Law o: If he had contra&ed any Fa-
miliarity with Scelerates, and led the
fame kind of Life with them p: If he
has taken up an infamous Profeffion
which his Father did not follow ¢: If
a Daughter prefers an infamous Life to
a married State r. '

I Si quis de pradi@is parentibus furiofiis fuerit,
&e. 4. c. §.12.

m Si conviétus fuerit aliquis liberorum ex eo quia
prohibuerit parerites fuos condere teftamentum, &c.
8. ¢, 6. g.. See the tenth Article of the third Sec-
tion of Heirs and Exectitors ini géneril,

» Si eos in criminalibus caufis accufaverit, qua
non funt adverfus principem, five rempublicam.
do Ce §. 2.

Si delator contra parentes filius extiterit, & per
fisam delationem gravia eos difpendia fecerit fufti-

_mere. d.c. §. 7.

o Si noverce fuz filius fefo immifcuerit. 4. c.
$.6.

P Si cum maleficis hominibus ut maleficus verfa-
tur, d.c 6§, 4.

It is in the Greek yusns papudxor cum veneficis,
-But whasever Semfs we give to this Word, it wonld
Jeern that this Canfe of difinberiting ought not to
be confined to the frequenting of the Company, and
¥mitating the Example of one hind only of wicked
Perfons. Co ‘ .

q Si preeter voluntatem parentum inter. arenarios
vel mimos fefe filius fociaverit; & in hac profef-
fione permanferit ; nifi forfican etiam parentes ejuf-
dem profeffionis fuerint, d.c. §. 10 . :
" r Si aliqui ex praedi€tis parentibus volenti fuee fi-
liz, vel nepti masitum dare, & dotem fecundum

-vires fubftantiz fux pro ea praftare, illa non con-

fenferit, fed luxuriofam degere vitam elegerite 4. c.
S 11. v. L 19, C. de inoff. seft.
. - We bave ot infarted in. this Article. the laff of
he Ganfes of difinperising, which Juftinian has
eollscted in shis hundred and fiftesnth Novel, which
is thas of Herefy. For the Ufags of this Canfs ha-
ving ceafed for a long time in France, whilfi the
Prossfianss bad she free Exercife of their. Religion, is
hath aeafed in the prefens Situation of Affairs for
she contrary Reafom, in thas the late Edyt and De-
elarasions have saken away from them thas Liberty
of Confciince which they formerly enjoyed. .
Altho Juftinian bad refirained the Caufes for dif-

- #mherising Children 10 thofe which. we haye juff now

explained, and had rejected all others, yet ‘e have
#n Frahce anorher Canfs of difinberising brosght: ix-
20 ufsby she Ordinances, uihich hav given: Permif-
n 40 Fashers'so difinheris their Ghildren . who

.~ marry. againfl sheir Confens, allowing only $ons af-
ser they :’1: iuomph:/l;q'dqzitt'y Feats djf,.‘o_igc,'bid

 Dasghiers after’ they are paff Five and rioety; o

T TR ey - -

Tit. 2. Seét. 2.

marry themfelves, after they havein a duriful man.
ner defired the Counfel and Advice of their Fathers
and Mothers a. And might nos there be other juft
Caufes of difinherising 2 As, for inflance, if a Son
bhad astempted to murder bis Mother-in- Law, bis
Father’s Wife : If on any occafion he had failed in
any effential Duty towards his Parents, fuch as to
furnifb them with neceffaries in their Wanis.

a Edi& of Henry 11 in the Year 1556, Ordi-
nance of Blois, Art. 41. ’

IV.

Children cannot difinherit their Pa- 4.

117

Divers

rents, except where they have a juft €44/#of

Caufe for it; as, if they have attempr-

difinherit-
sng Pa:

ed any thing againit their Lifes: If yomes

they have put them in danger of lofing
itby fome Accufation, except it be in

the Cafe of Treafon, mentioned in the

foregoing Articles : If the Father has
been guilty of Inceft with the Wife of
hisSonx : If the Parents have imploy-
ed unlawful means to hinder their Chil-
dren from making their Teftaments x :
If they have abandoned them in their

‘Madnefs y, or in their Captivity z:4

And if the Father or Mother have at-
tempted to take away the Life or Senfes,
the one of the other, by Poifon, or o-
therwife, their common Child may difin-
herit the Author of fuch a Crime 4.

s Si_venenis, aut maleficiis, aut alioc modo pa-
rentes filiorum vitz infidiati probabuntur. Nov,.11¢,
(53 4. s- 26 ’ . .o

¢ Si parentes ad interitum vitee liberos fuos tradi-
derint ; citra tamen caufam qux ad majeftatern per-
tinere cognofcitur, duc. 4. §. 1o '

% Si pater nurui fux (efe immifcuerit, 4. c. 4. §. 3.

x Si parentes filios fuos teftamentur condere pro-
hibuerint, in rebus in quibus habent teftandi licen-
tam. d.c. .§. 4. )

y Siliberis vel uno ex his in furore conflituto,
parentes eos curare neglexerint. d. ¢. 4. 6. 6. .

% His cafibus etiam cladem captivitatis adjungi-
mus, &c. d.c.4. § 7. o

a Si contigerit autem virum uxorl fuz ad interi-
tum, auc alientionem meritis, dare venedum :* aue
uxorem marito, vel alio modo alterum vit alterius
infidiari ; tale quidern, utpote publicum crimen con-
ftiuwm, fecundum leges examinari, & vinditam
legitimam promereri decernimus : liberis autem effe
licenlgam nihil in fuis teﬁamentails mmlnrnbuc
flsis illi Pﬂuﬁnz relinquere tale - nofcitur
commififle,: 4. c. 4. §.n;.qt,‘c } Co

V.

)

It is not enough to juftify the difin- §- The

C

difes of

heriting, that the Parents, or the' Chil- difinberis-
dren, mention the Caufes of it in their ;5 g0
Teftaments ; but the Perfons who 'are s be pro-
inftituted Heirs or Executors ought to ved.

prove the Faés uport which the difirthe-
riting “is grounded: And if they prove
themnot, it will'benull . - - -

b By the antient Roman Law, the Son who was
difinherited, and who had a mind to bring bis
Complaint againfi it; was obliged so make is qp;n‘:

. . s
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that be was snjuflly difinberited. Hujus verdi de
indficiofo vis illa eft, docere immerentem fe & ideo
indigne prazteritum, vel etiam exhzredatione fum-
motum, /. g. ff. de indff. tefi. Liberide inofficiofo
querelam contra teftamentum paternum moventes,
E(obmionem debent przftare, quod obfequium de-
itum jugiter prour ipfius naturz religio flagitabat,
parentibus adhibuerint: nifi feripei- heeredes often-
dere maluerint ingratos liberos contra pareates exti-
* tiffe, 1. 28. C. dsinoff. teff. But Juftinian ordered
that the Caufss of difinherising (hould be proved,
nifi forfan probabuntur ingrati. Nov.r15. ¢ 3.
And it is alfo the gemerad Rule, thas no Accufation
is regarded wnlefs it bs proved.

¢+ VL

6. The Altho Parents may deprive their un-
flwhﬁ grateful Children of their Eftate, and
15 nos

or even revoke Donations which they may
‘;,;:“Wv‘;.‘ have made in their favour, as has been
Dowry, faid in its placec; yet if a Daughter
for the Is- who was endowed by her Father or

gratitnds  Mother, or any other Afcendant, had

;{u‘:i’,fﬁ fallen into the Crim¢ of Ingratitude,
the pa- the Marriage Portion that was given

rents whe or promifed to the Husband would ne-
gave it. ; yerthelefs be due to him. For as vo him,
-the Charges of the Marriage which he
is bound to bear, are a juft Title for
him to keep the faid Marriage Por-
tion, or to demand it, without any re-
gard ta the Fa& of his Wife d. '
. ¢ Ses the fscond Articls of the Seftion of Dona-
tioms.
" "4 Patrona dotem pro liberta jure
extiterit i non retinebit,
& de jure dos. v, L 24, C. ood.

rgg. S 6:

SECT. IIL

Of . othér Caafes which make the Com-
plaint 4 Teftament, as be-

ain
ing undutiful, to ceafe,

1. The Complaint againft a Teframent, as
being undwiful, ceafes by the Approba-
tion of the Teflament. o

2. If the Perfon difinherited, being a Lega-

. tee, receives the Legacy, he approves o
the Difberifon. 849 i 4

3. What a Guardian does for bis Minor
ought not to bwt,bi;n/fl}',‘m? what he does
%bx’mﬁlf to be of any Prejudice to. his

nor. .

4. He who approves of the Teftament by any
Aty is excluded from entring a Complaint
againft it, as being unduts;

5. This Complaint preferibes in five Years
time, if there be mo juft Caufe of Excufe
for the Delay.

6. If the Aetion of Complaint is let drop
for want of Profecutiony it is xot after-
wards received. :

fhare at all in his Succeflion, yet he le

The CIVIL L AW, &¢ BooxklIIL

7. The Complaint ox the Jeore of Undutifub
- nefsy does mot exclude the Attion on the
Head of Frgery, mor the Aétion of For-
gery, the Complaint of Undutifulnefs.
8. One may plead the Nullities of the Tef-
tament, or the Undutifulnefs of it, fuc-
ce(fively one afier she osher. - .

L

Y F the Perfon who is difinherited; 1. The
altho without juft Caufe, had once Complains |
approved of the Teftament, the Dif- ;l.“'ﬁ .
herifon would have its Effe@, whether ““W"-'""'
it was by an exprefs A& that the Tefta- undusifid,
ment had been approved, or by A&s ceafis by
which did imply the faid Approbation, tbe Appre-
as fhall be explained by the Rules which ,b,';.’:ﬂ’{_
follow a.  mens,

a Quid ergo fi alias voluntatem teftatoris proba-
verim ¢ Puta in teflamento adfcripferim ‘po& mor-
tem patris, confentire me ? Repellendus fum ab ac-!
cofacione. k3l. in £ ff. do sneff. 1efi.  Sec the
following' Articles,

IL v

If in the fame Teftament which con- 2. I skt
tains the Ditherifon, there were 2 Lo- 2
gacy left to the Perfon difinherited, as, beinga Le-
if a Father having difinherited his Son, gase, res
had left him a Legacy, faying, That cwves rhe -
altho he were unworthy to have any 28 b

¢£{rmuf_‘

- the Dif-
him out of Commiferation a certain herifom’
Sum, or a Penfion for Alimony; and
this Son- had received the Legacy, he
would thereby have approved the Tefta-
ment, and could not any more- cou?hil
of his being difinherited. But it this
Son who is difinherited, chanced to
difcover fome Flaw in the Teftament
that would be fofficient to anmil it, 25
if it was forged, or null, thro fome
Nullity which had been hid ; the Le-
B e

r him from t of i
fuch a Teftament 5. N g

& 1ad notifimum it cum
rit, hon reéte de inofficiofo
Lio. § 1. [ de inoff. tofhs '

Poft legetum acceptum non tantum Hoebit falfimm
argaere teftamentum, fed 8 non jure faQum con-
tendere ; inofficiofum autem dicere non permirvitur,
L s. ff. ds bis qua wt indig. anfor. Sec the feventh

. l . : . .
gl

1.

If it thould happen that the Perfon 3. W:;'.d
who s dilinheried.is Guardian to one guy el
to whom the Teftator has left 2 Legacy aginer,
by the fame Teftament which contains eughe ses
the Difherifon, and that by virtae of s bave
his Odice of Guardian he had receivad ™3
the Legacy left to hisMinor; this wo:lodt be doas for
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N :ff‘z:v # not be an Approbation of the Teftament  thereof from him, knowing him to be Complains

prejudice
s0 bis M-

wr.

with refpe& to himfelf; and what the
Intereft of his Minor had obliged him
to do, would bé no Hindrance to his
bringing his Complaint in his own
Name again{t the faid Teftament, as
being undutiful. And if on the contra-
ry, a Father having difinherited his Son
who is a Minor, had by the fame Tef-
tament left a Legacy to one who hap-
peas afterwards to be appointed Guar-

_ dian to the faid Son that isdifinherited ;

the Complaint which the Fun&ion of
this Guardian would oblige him to enter.
againft the faid Teftament, as being un-
dutiful, would not render him unworthy
of this Legacy. And likewife the De-
mand of the Legacy would not exclude
him from bringing a Complaint ﬁain&
the Teftament, as being undutiful, on
the behalf of his Minor, if it be well -
grounded ¢. - And it would be the fame
thing if a Guardian were bound, as
fuch, to impeach the Teftament of the
Father of his Minor, as being forged,
if in the faid Teftanvent, which by the
Event was declared to be ine,
there were a Legacy left to the faid

Guardiand. For in all thefe Cafes the

Guardian exercifes the Rights of two
Perfons who are diftinguithed in him,
that of the Guardian.and that of his
own ; fo that he does himfelf no preju~
dice by any thing which his Duty of

. 'Guardian requires of him.

" ex teftamento

¢ Si ttor nomjne pupilli, cujus tutelam gerebat,
tris fui legatum acceperat, cum
nihil erae ipfi tutori reliGtum 3 patre fwo : nibilomi-
nus porerit nomine fuo de inofficiofo patris tefta
mento agere. §. 4o nfl. do inoff. sefam.

Sed fid contrario pupilli nomine, cui nihil relic-
tum fiserar de inofficiofo egerit, & fuperatus eft, ipfe
(urtor) =1»0:! fibi in teftamento eodem legatum re-
Bi&um eft non amittit, §. §. sed-

Tutorem qui pupilli fui nomine, falfum vel inof-
ficiofum teftamentum dixit, non perdere fua legata,
fi non obtinuerit optima ratione defenditur. /. 22.
& de his gua w2 ind. Quia officii neceflitas, & .
is fides excufata effe debet. d. b

d Tutoribus pupilli nomine, fine periculo ejus

teflamento darum eft agere (pofie) de inoffi-
ciofo, vel falfo teftamento, divi Severus & Antoni-
nus gefcripferunt. L 30, §. 1.00d.  See the fifth Ar-
ticle of the fecond Setion of Legacies, and the fe-
venth and eighth Articles of this Se@ion. The -
Jaid Tusors would be very ill advifed, if shey fhenid
omit to make the Proseflations whish are ufually
mads in the like Cafes.

IVO

4 Fewhs  If he who would complain of a Dif-

approves of

the Tefla-
ment by

herifon, or of fome other undutiful Dif-
pofition, had treated with the Perfon

wy A2, inftituted Heir or Executor, either for

s excluded the whole Inheritance, ora Part
if he had bought any of the Effects

from en-
tringa

e

of it ;

“cufe which

Heir or Executor; if he had hired of him %4 &

fome Houfe belonging to the Succeffion ; ypdunil;

if he had paid him a Sum of Money

being

which he was indebted to the Teftator, .

or had received Payment of a Sum
which the faid Executor; or a Legatee,
had been charged by the Teftator to pay
to him : Thefe kinds of A@s, and o-
thers of the like nature, would be Ap-
probations of the Teftament, which
would bar him from bringing a Com-
p}g;'l::t againft the fame, as being undu-
titul e.

¢ Si hereditatem ab heredibus inftitutis exhaeredas -

ti emerunt, vel res fingulas {cientes eos hxredes
Seﬂé) aut conduxeruut pradia, aliudve quid fimile
ccerunt : vel folverunt haredi m teftatori debe-
bant : judicium defunéti agno

querela excluduntur, & 23.6. 1. ff. de inoff. seft.

Si conditioni parere teftator  havedem jufic in
perfona filli, vel alterius qui eandem querelam mo-
vere poteft : & fciens is accepit videndum ne ab in-
officiofi querela excludatar : adgnovit enim judicium.
Idem eft, & fi legatarius ei, vel ffau liber dedits
& poteft dici excludi eum, maxime fi hxrredem ef
hﬂgroat dare. L 8. ¢. 10. ¢0d.

Qui aatem agnovit judiciom defunéti, eo quod de-
bitum paternum pro bereditaria parte perfolvit, vel
alio | mmomog; farisfecit : .etiam fi minus quam

videntur, & ¥

¢i debebatr, reli®um eft : € is major viginti quin- -

que annis eft, accufare w inofficiofam voluntateni
patris, quam probavit, non potelt. L 8. §. 1.

G ¢0d,
V.

If the Son that is difinherited bein
of full Age, had let five Years pafs

8. This

Complaint
preferibesin

without entring his Complaint, after frve Years

he knew he was difinherited, and that
being prefent on the Place, he had fuf-
fered the Perfon who was inftituted
Heir or Executor, whether it was his
Brother or any other Perfon, to conti-
nue in peaceable Poffeflion of the Goods
of which the Difherifon had ftript him,
without being able to alledge any Ex-

%ud hindered him from
bringing his A&ien ; this voluntary Si-
lence, being joined to the Prefumption
that the Difpofition of his Father was
juft, would make it be prefumed, under
thefe Circumftances, that he had ap-
proved of it, and therefore his Com-
plaint ought not after that to be re-
ceived f.

f Adolefcentiz tempus non imputari in id quin-
quennium liberis, cujus prafcriptio feram inofficiofi
quzftionem moventibus {opponi folet, manifefid an-
te defcn}ﬁmn. Ui 2, Co im quibs canf. in insegr. toff,
nec », ofs. .

l‘;'.ﬁ ter adhuc fuperftes, vel repudiavit quere-
lam, vel quinquennio tacuit. J. 14. in £. C. de inoff,
teff. Planefi poft quinquennium inofficiofum dici
ceptum eft, ex magna & jufta caufa, &c. L 8. S
sls. ff. ood. :

time, if

tbar: be
no juft

Casnfe for

the Delay,

9 Altho
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., 9 "Altho this Prefcription of five
Years may feem to be too fhort.a time
to extinguith a Demand of an Inlieri-
tance, and that an Heir may bring his
" A&ion for an Inheritance at any time

.

)

within' thirty years, yet we ought to -

make a great Difference between the Si~.

lence of a difinherited Son who forbears *

to commence his A&ion under the Cir-
cumftances explained in this Article,

and the Silence of an Heir who is not:

deprived of the Inheritance by an A&
of Difherifon: for whereas he who 1s
not difinherited has only the ordinary
Prefcription to be afraid of, and - that

his Right remains intire whilft the time-

of that Prefcription is not expired ; the

Son who is difinherited is excluded from"

the Succeffion by an exprefs Title which
-deprives him of it, and makes it to pafs
to aniother. So that it is both his Duty
aad his Intereft, and for his Honour, to
annul the faid Title, if it is poffible for
Kim : and if- he lets the five Years run,
having no Excufe to plead, it may be
alledged againft him, either that he has
fuffered this time to pafs, that the Proofs
" of the Caufes of the Difherifon might
perith, or that his Silence was only
the Effe@ of his Confcioufhefs that_ he
was juftly difinherited, It is becaufe
of thefe Confiderations that we hawe
judged the Rule of the Roman Law,
- which makes the Complaint againft an
undutiful Teftament to ceafe after five
Years Silence, when there appears no
juft Caufe for the Delay, to be juft and
equitable, efpecially under the Circum-
ftances which we have added, and that
thus our Ufage might approve of it.

VL

6. 1 the If 2Son who is difinherited having
Attonof enter’d his Complaint againft the Tefta-
Complaint ment, lets his Adtion drop for want of
for wame, Profecuting it within the time limited
of Profe- by Law, this Silence, or Non-profecu-
cution, it
is not af-
terwards
received,

Approbation of the Teftament, againft
which he had brought his Complaint g.

g Si quis poft rem inofficiofi ordinatam, litem
dereliquerit, poftea non audietur. L 8.6. 1. ff. de
inoff. teft. 4

VIIL

7. The If he who isdifinherited by a Tefta-
Complaint ment which he pretends to be forged,

1o

tion of the Suit, would be inftead of an

" Nullity in the Form of the Teftament,

having firlt entred: his A&ion on_the onthe

fcore of Forgery, -had been caft in it ;{;:1:;“:{}“1-

' thav would not barhim from bringing ,,q i,

his. Complaint againft the Teffament, nos cxclude
asbeing undutiful. For altho the Tefta- the Action
ment. were not forged, yer the Ditheri- 2 *4*
fon might be unjuft. And if on the con- %4 &
trary, having begun with his Complaint por the”
againlt his being difinherited, he had been Aétion of
declared to: have been duly difinherited, Forgery,
he 'might neverthelefs impugp the Tef- ;f’;,ﬁ’:}'
tament, as being forged. For if the Undutifule
Teftamentc is forg’d, the Difherifon can- nefs. ~ ~
not {ubfift, even altho it had been rati-
fred in Judgment 4. R

“b Eum qui inoficiofi querelam delatam non te:
miit, 3%alfi aceufasione non fubmoveri placujc, Idém
obfervaww, & fi; e cqnyrario- falfi crimine inftituto
viétus, - poftea de inofficiofo aionem éxércere ma-

luerit. % 14, C. de inoff. sefts

CVIIL

- If he who had right to c;)xhpléin of ag, one
Teftament as being undutiful, . thould may plead

likewife pretend that there was fome #he Nulli-
: ties of the

and that for the quicker Difpatch, and ?f;:"{;,’:’

to avoid a Suit about the Unduti- durifilnefs
fulnefs, he fhonld defire that the Quef- of it, fuc-
tion touching the Nullity might be dif- c/Fely
cuffed in the firft place; ir would be j, aper
jult and equitable to, begin. firft -with

that Queftion; and if he fheuld be

caft in that, to admit him afterwards to

his Complaint againft the Teftament, as

being undutiful. Or if having begun

‘with this Complaint, he had difcovered
afterwards fome Nullity in the Tefta-

ment, as if fome of the Witnefles were

under fome Incapacities which had not

been known, and which came after-

wards to be difcovered, it would be juft

to admit that Allegationi. But if the
“Circumftances do not require that thefe

‘two Caufes fhould be divided, it woutd

-be proper to join them  together in one

and the fame A&ion /. ‘

-

i Contra majores viginti quinque annis duplicem
aftionem inferentes, primam quafi teftamentum non
fit jure perfe@um, alteram quafi inofficiofum lices
jure perfe@um, prafcriptio ex prioris judicii mora
quinquennalis temporis non nafciter,  Qua officere
non ceffantibus non poteft. 4 16. C. de inoff. zeflam,

4 Si quis irritum dicat teftamentum, vel ruptum &
inofficiofum, conditio ei deferri debet utrum prius

.movere volet. 4 8. §.12. ff. eod. '

We bave added thefe laft Words to the Article,
becaufe it is our Ufage not 10 divide Abtions thet may
be joined inone.. .
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SECT. IV.

Of the Effets.of the Complaint a-
fgainﬁ iﬂ;" eftament; as being undu-
tifal.

The CONTENTS.

1. If the Teftator has left lefs than the
Legitime or Portion due by Law, it ought
to be made up. :

2. The Teffament being declared undutiful,
all the Children [ucceed as if there had
been no Teftament at all. ’

3. A Cafe where the Complaint of Unduti-

fulnefs augments the Portion of the Son
who is inflituted. .
4. Extravagant Donations and Dowries are
) diminifbed, to make up the Legitime or
Portions due by Law to Children or Pa-
remts. -
5. The Legacies of an undutiful Teftament

ubfift.

L

1. i the JF the Complaint of Undutifulnefs
Tofasor were againft a2 Teftament in which

ﬁ."{'hff‘ no. other Wrong were done to the Per-
Lgiime {on who complains of it, except that he

o Porsion was thereby reduced to a Portion lefs
doeby  than what was due to him by Law,
puris » 5, Without branding him with any Accu-
madewp, fation, the Efied of the Complaint

would only be to procure him a Supple-
ment of his Legitime, or Portion due by
Law, fuch as it ought to be, according
to the Rules. which, fhall be explained
in the following Title a. _
a Si quid minus legitima portione his dereliGtum
fit, qui ex antiquis legibus de inofficiofo teftamento
aétionem movere poterant, hoc repleatur.  Ne oc-
cafione minoris quantitatis teftamentum refcindatur,

1. 32.C. de inoff. teff. I.30. cod. See the fifth Ar-
ticle of the firft Section, and the Remark upon it

IL

2 The If the Teftament is declared to be
Tefament yndutiful, the Inftitution of the Heirs
de- or Executors whom the Teftator had

d"-d':’u put into the Place of the Complainant, -

the Chil. will be vacated, if the faid Heirs or
dren fuc-  Executors were others than the Chil-
wdasif dren of the Teftator. And if they

jorebad gere hisChildren, who ought to fhare

Teflamens the Inheritasee with him who was un-
sall.  jultly difinherited, their Portions would
' ‘be diminifhed, by taking from them not
barely the Legitime or Portion due by

Law to the Perfon difinherited, but the

Vor Il

‘making no mention of the other Son,

intire Portion which he would have had
in the Inheritance, if there had been
no Teftament at all 4.

6 Quantum ad inflitutionem haredum pertinet,
teftamento evacuato, ad parentum haredicatem libe-
ros tamquim ab inteftato ex #qua parte pervenire,
Nov. 1 lsl:i‘}'a. in f.

1t would fsem as if this Text related only 10 the
Nullity of the Infiisution of Heirs that wer’z Stran- -
&¢73,in she room of the Children difinherited ; and
that as the undutiful Teflament is annulled’ only as
20 what concerns the "difinberiting, and thas the
I.cgam.:.beluutbcd therein do [ubfiff, as fball be
Jhewn in she fifth Article, if the Tefiator having,
difinberised only one of bis Children, had inflisuted
bus other Childgem in~ unequal Portions, it wosld
[eems not o be agreeable either to Equity or toour.
Ufage, thas the Nullity of the Difberifon [honld
render the Condition of the Children equal, which
she Father had diflingwifhed by his Will. For which
reafon fome have beew of opinion, that this Ruls
ought only so comprebend the bare. Nullity of the
Difherifon. See the folowing Artide, and the
Remark made on it. '

III.
. If a Teftator having two Sons, had 3. 4 Caff
inftituted one of them his Heir or '”"’"l:’i"
Executor for a lefs Portion than that f;g:,,;;‘,.f
which would have come to his fhare feimei

it his Father had diéd inteftate ; and augmenss
the Portion

or difinheriting him, had inftituted a %% 5"

Stranger his Heir or Executor for the fitwseds
Surplus of his Eftate ; the faid Inftitu-
tion being made void becaufe of the
Preterition -or Difherifon, the Com-
plaint of Undutifulnefs would have this
Effe@, that the Inheritance would be
divided between the two Sonms, as if
there had been no Teftament made,
By which means it would happen that
the Son who was inflituted, profiting
by the Complaint of the other Son who
was excluded, and thereby getting a
Moiety of the Eftate, would have
more to his fhare than was left him by
the Teftament c. ‘ .

¢ Mater decedens extraneum ex dodrante bzrqdemv '-
inffituit, filiam unam ex quadrante, alteram practe- -

. -riit :_hac de inofficiofo egit & obtinuit. Quaro, fcri

1z filiz quomodo fuccurrendum fit ? Refpondi, filia -
recterita id vindicare debet quod inteftata macre ha-
itura efet. L 19. . de inoff, teffam, .
There is this Difference between the Cafe of this
Article, and that of the Remark whish has been
made on the foregoing Article, That in this it is beo -
canfe of the Exclufion of the Strasger Heir, that the =
Portion of the Son who was not dsfsnherited haspens
20 be augmented,

IV

If a Father, “or other Afcendant, had 4. Extra-
made Donations - either to fome of his v4gas:De-
Children, or toother Perfons, or fettled fanoriasd
Dowries or Marriage Portions, fo as g, e

R tO nifbed, to
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n;’ake 4 to diminith his Eltate in fuch a man. bez‘ T;;:t relztis to the Teﬁmnn of Children,
the Legi- . : in Ff- and she fame thing is ordained ac the end of the
time, or mer as that there would not remain E following Chapter with refpecE to the Tefiaments of

Portions

fe@s enough to fatisfy the Legitime,

duebyrawor Portions due by Law to the other

Parents.
Si quid autem pro legitis, five fideicommiffis, &

so Chil-  Children, reckoning into the Eftate the laillgertalibus,l_&_tu@d:uml da.::nibus, aut quibuflibec
dren or \ ; inas given away ; thefe alis capitulis, in aliis legibus inventum huic
Parents. Value of the thmg given away ; conftitmtioni contrarium, hoc nullo modo volumus

extravagant Donations and Dowries
would be liable to be complained of,
as being contrary to the Duty of Parents
towards their Children, were there a
Teftament or not ; and {p much would
be cut oft from the faid Donations and
Dowries, as would be ncceflary to make
up the legal Portions of the Children,
even altho the Donees, and the Daugh-
ters who had been endowed, fhould be
willing to abftain from the Inheritance.
And if the Donor having no Children,

“his Succeffion were to go to his Father

or other Afcendants, they might de-
mand in the {ame manner their Legi-
time or Legal Portion of the Inheri-
tance ‘out of the faid exceffive Dona-
tions d.

& V. Toto Titulo Cod. de inoff. don. 1. un. Cod.

. ‘deinoff. dot. & Nov.92. To awoid the Length of

many Citations, we refer the Reader so thofe Tisles,
the Subfiance of which is comprehended in this Ar-

" sitle. See the third Article of the third Se®ion of

- the following Title.

v

obtinere. d. Nov. cap. 4. in fine.
f See the fixteenth Arsicle of the fifsh Setion of
Teflaments,

9 By the antient RomanLaw the Le-~
gacies of a Teftament which was de-
clared to be undutiful, whether becaufe
of a Difherifon or Preterition, were an-
nulled as well as the Inftitution, and
that for this reafon, becaufe the Tef-
tament was confidered as having been
made by a Man out of hisSenfes. Filio
praterito, qui fuit in patria potefiate, neque
libertates competunt, neque legata prafian-
tur. L 17. ff. de injuft. rup. irr. ffé teft.
Cum inofficiofum teflamentum arguitur, wibil
ex eo teftamento valet 1. 28. ff. de inoff.
teftam.  And if the Legacies had been
paid, the Legatees were bound to re-
ftore them. Nec legata debentur, fed fo-
luta repetumur. 1. 8. §. pen. eod. This
Rule had its Juftice, fuppofing a Dithe-
rifon or Preterition to be altogether un-
juft. But feeing it is very rare, and hard
to be imagined, that Parents will be
moved to difinherit their Children, ot

Children their Parents, without great
Caufe; it_has been thought equitable
on this Confideration, to ratify and

s.TheLe-  The Teftament which is ‘!“dutiful
gacies ;f becaufe ,qf an unjult Difherifon, or a.
an undé- pecerition, is made void only in fo far

tiful Tefta- . 5 Sl . . .
,,’,f,':,, f:ﬁ as ‘concerns the Inftitution of another copﬁrm the Legacies and other Difpo-
Sif. Heir or Executor in the place of him fitions of Teftaments which contain

vwho is difinherited. Thus when he
who is inftituted Heir or Executor is
fome other Perfon, and not one of the
Children, the Inftitution remains with=
out any Effe& at all : and if they be Chil-

dren who are inftituted by the undutiful |

Teftament, their Inftitution is reduced
in fuch 2 manner, that he who was

unjuftly difinherited has as much as he

would have had if there had beennp

Teftament at all, as has been faid in the

fecond Article. But. the Legacies, the
Fiduciary.--Bequefts, and all the other

Difpofitionsof the undutiful Teftament -
fubfift, .apd have their Effe&, whether

the Perfon difinherited were a Defcen-
dant or an Afcendant e, ashas been re-
marked in another Place f.

¢ Si vero comigerit in_quibufdam talibus tefta-

mentis quedam legata, vel fideicommiffa, aut liberta-
tes, aut turorum dationes relinqui, vel qualibetalia ca-

.. piwla conceffa legibus nominari, ea omnia jubemus
.'{dimpleri, & dari illis quibus fuerint «derclia, &

e tanquam in hoc tion refciffam obtineat teftamentum.

... Now. K15, cxp. 3. i fine,

N

Difherifons that are annulled. And al-
tho it does happen from hence, that the
Condition of the Legatees proves to
be more favourable than that of the
Perfon who is inftitnted Heir or Execu-
tor, whom the Teftator neverthele(s
valued more than the Legatees, as it
may fall out on other occafions, as

‘has been already remarked in another

Place * ; yet this Event in fuch a Cafe
would caufe no Inconvenience.
Condition of an Heir or Executor,
who poflefled unjuftly the Place of the
Perfon difinherited, jand who perhaps

contributed to the getting him difinhe-

rited, ought not to be fo favourable as
that of the Legatees, feeing the Difpo-
fitions in which they are concerned, do

" not the fame Injury to the Perfon difin-

herited.

¥ See the fifth Articls of the feventh Setlion of.

Teflamenss, and the Remark made shere upon ite
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Of the Legitime or Legal Portion
due to Children or Parents.

B E have feen in the foregoing Ti-
tle, that Parents ought to leave
a8 to their Children, and Children
to their Parents, a certain Por-
tion of their Eftate. It is thisPortion
that is ca#lled the Legitime, or Legal Por-
tion, which fhall be the {ubje& Matter
of this Title. Y
The Legal Portion of Children was
by the antient Roman Law only a fourth
part of the Portion which they would
have had if the Parent had died intef-
tate . Thus an only Son had for his
legal Portion the fourth part of the whole
Eftate ; and if there were two Sons,
they had each of them the fourth part of
one half of the Eftate, that is to fay,
an eighth part of the whole ; and {o in
proportion according to their Num-
ber. o
This legal Portion was fixed to this
fmall Proportion of the Eftate, at a
time when they began to fet fome
bounds to the Liberty that every one
had to difpofe of his Goods as he
thought beft 4, and even to deprive
their Children of them. And whereas
it feems natural that the Children fhould
have either the whole Eftate, or the
greateft part of it, and that tl.le Liber.
ty%of bequeathing fhould be limited to
fome fmall Portion of the Eftate, as it is
regulated by our Cuftoms ; the Romans
, lef%u the greateft Share of the Eftate to
the free difpofal of the Teftators, and
reftrained the Right of the Children to
" afmall Portion. So that what isfaid of
Legacies in 2 Law, which calls them a
{mall Diminution of the !nheritance,
which ought to belong wholly to the
Heir or Executor¢, would be more ap-
plicable to this legal Portion of the
Children, which is in efte& only a {mall
Retrenchment of the Inheritance, the

a Quarta debitx portionis. I 8. §. 8. ff. ds
inoff. s¢f8. ) . o

b Uti quifque legaffit de re fua ita jus efto. Infl.
de lege Falc. ex 1. 12. tabb, Nov. 22. cap. 2.

¢ Legatum eft delibatio hareditatis, qua teftator
ex eo, quod univerfum hzredisforet,”alicui quid col-
latum velie, /. 116. ff. de legas. 1.
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4‘ Of the Legitime. Tit. 3. Sed. 1.

whole of which may be "Teft to one fole
Legatee, of whom one would be very

much in the wrong to fay that hisLc-

gacy were only a {mall Diminution of
the Inheritance.

© Fuftinian was fenfible that this Por-
tion allotted to the Children by Law
was not {ufficient ; and he augmented
it, but with Moderation, diftinguifhing
the legal Portion according to the num-
ber of the Children, and giving to them
all, if they were four in number, or
under, athird part of the whole Eftate,
and the half of the Eftate if the Chil-
dren were five or more in number : So
that this third, or this half, is cqually
divided among the Children, and the
two thirds, or the other half, remain for
the Legacies. Thus, what number
foever there be of Children, the legal
Portions of them all together, when
they are reduced toit, are at moft but
equal to the Share of the Legatces ;
and if the Childrenbe fewer in number
than five, the Legatees have double the
Portion which is referved by Law for
the Children. :

Our Cuftoms in France have almoft all
of them diftinguifhed between the fe-
veral forts of Eftates and Goods, be-
tween Eftates of Inheritance and Eftates
of Purchafe, between Goods Moveable
and Immoveable; and according to
thefe difterent forts of Eftates and
Goods, they have regulated differently
the Liberty of Teftators, notonly with
refpe& to the Children, but even in fa-
vour of the Hcirs of Blood the moft re-
mote, whom they can only deprive of a
certain Portion of Eftates of Inheri-
tance. And fome Cuftoms have made
no manner of Diftin&ion of Goods,
but have reftrained the Liberty of dif-
pofing by Teftament to a {inall Portion,
fuch as one fourth part of all the Goods
in general; and referved three fourth
Parts of the whole to the Heirs of
Blood, whether they be Children or o-
thers. Thus thefe Cuftoms give a great
deal more: to the moft diftant Relations,
than they allow to be given to Legata-
ries; and the Portion, of th F#;ate
which they appropriate to the ?—?e of
Blood, and which they cannot be de-
prived of by a Teftament, is much grea-
ter than the Legitime, or' Legal. Por-
tion, of the Children, in the Provinces

" which are governed by the.written

Law.
Tt isnot our bufinefs to examine here,
which of thefe two Laws is moft juft
R 2 and
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and equitable, whether the Roman Law,
or the Law of our Cuftoms d : Both the
one and the other may be ufeful in their
different ways. For if on one hand it
be juft that Eftates fhould be appropria-
ted to the Families, and that the great
Liberty that is taken in making Difpo-
fitions very often unjuft, thould not ftrip
the Children and the other Heirs of
Blood ; fo on the other hand it may be
of fervice, if the faid Heirs, and efpe-
cially the Children who are incapable
of being wrought upon by better Mo-
tives, be kept to their Duty out of fear
of feeing themfelves reduced to a very
fmall Portion referved to them by the
Law.

Allthe Rules relating to this Matter
of the Legitime, or legal Portion, re-
{pe& either the Perfons to svhom a Por-
tion is due by Law, or the Quantity of
the f{aid Portion, or the Goods out of
which it is taken, and the Manner id
which it is regulated ; which fhall be
the fubje@ Matter of three Se&ions.

d See what has been [(ald on this Subjelt in the
Preface to this fecond Part, num. 7.

(What the Civilians call the Legitime, is the
fame with the Reafonable Part that was formerly
due to Widows and Children by the particular
Cuftoms of fome Parts in England, as particularly
in the Province of York, and Principality of Wales,
Which Cuftom remains flill in force in the City of
London, as to the Widows and Children of Free-
men; but has been abolifbed in other Parts of
England by feveral late A&ts of Parliament, Star,

" 4% e 5° Gl & Mar.cap. 6. Stas.5° ¢ 89 Gul.

3. cap. 38, Stat.2° ¢ 3° Anne, cap. 5. But
there is this Difference between the Legitime of the
Civil Law, and the Reafonable Part ‘due by fome
Cuftoms in England,, that the Legitime was due to
Parents as well as Children, but not to Widows
whereas the reafonable Part referved by the Cuftoms
in England, wasdue to Widows and Children, but
not toParents. See the Remark on the Preambls
of the foregoing Title.)

SECT. L

Of the Natare of the Legitime or Le-

gal Portion, and to whom it is
due.

"T is neceflary to make the fame Re-
mark here, ashas been made in the
foregoing Title, that we are o except
out of the number of Children to whom
a Legitime, or Legal Portion, is due,
Daughters who by their Contra& of
"Marriage have renounced their Right
and Pretenfions to their Parents In-
heritance, in confideration of a Mar-
riage-Portion. For altho this Marriage-

_Portion may prove to be lefs than the

Legitime which would accrue to tlgm
by Law out of the Goods of their ¥a-
thers who-have endowed them ; yet the
Uncertainty of the Events which may
diminifh the faid Goods, is one of the
Motives which juftify the Renunciation
of a future and uncertain Profit, for 2
-certain and prefent Portion a. '

We muft likewife take notice in rela- -

lation to this Matter of the Legitime,
of the Regulation that was made for
"the Legitime of Mothers out of the
Succeflions of their Children, by that
Ordinance which is called the Edi& of
Mothers, of which mention has been
made in the Preamble of the firft SeGion,
in what manner Fathers and Mothers
fucceed.

0y
3

a Ses concerning thefe Renunciations, what bas

been [aid in the Preambls to she 2d Seétion of Huirs
and Execwtorsin general
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1. Defintion of the Legitime.

2. The Legitime is due to Defcendants and
Afeendants. .

3. Al Children who are capable of inhe~
riting, have a right to a Legitime. '

4. The Legitimeof the Childven of the firf? de<
gree is regulated according to their munsber.

5. And that of Children of remoter Degrees
is regulated by their Stocks of whows they
are defcended. '

6. Among Afcendants the Legitime is due
only to the neareft.

7. If the Afcendants are many in the [ame
degree, one half of the Legitime goes. o
thofe of the Father’s fide, and the ether
half to thofe of the Mother’s fide.

8. Brothers bave no Legitime.

L.
The Legitime, or Legal Portion," is

1. De/inie

a certain Share of the Inheritance which #o» of the

the Laws appropriate to thofe Perfons
who cannot be deprived of the Quality of
Heir, and to whom they give a Right
to complain of undutiful Wills. And
this has occafioned the Liberty of devi-
fing by Will to their prejudice to be re~
ftrained, fo as that there may remain

" for them a fhare of the Inheritance, of

which they cannot be deprived by any
Difpofition a. '
- 4 Debita portio. 1, 8. 6. 11. ff. de inoff. teft.

doDebimm bonorum fubfidium. 4 g, C, de imoff.
n.
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